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9:00 a.m. 

9:10 a.m. 

POSTPONED 

OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING 

June 7, 1985 

Room 602 
Multnomah County Courthouse 

1021 SW Fourth Avenue 
Portland, Oregon 

TENTATIVE AGENDA 

CONSENT ITEMS 

These routine items are usually acted on without public discussion. 
If any item is of special interest to the Commission or sufficient 
need for public comment is indicated, the Chairman may hold any item 
over for discussion. 

A. Minutes of March 22, 1985, special EQC meeting, and April 19, 1985 
EQC meeting. 

B. Monthly Activity Report for March and April, 1985. 

C. Tax Credits. 

PUBLIC FORUM 

This is an opportunity for citizens to speak to the Commission on 
environmental issues and concerns not a part of this scheduled meeting. 
The Commission may discontinue this forum after a reasonable time if 
an exceptionally large number of speakers.wish to appear. 

HEARING AUTHORIZATIONS 

D. Request for authorization to conduct a public hearing on the 
modification of Hazardous Waste Management Rules, OAR 340, 
Di vis ions 100 to 110. 

E. Request for authorization to hold a public hearing to amend 
standards of performance for new stationary sources, Oregon 
Administrative Rules (OAR) 340-25-510 to 25-690, to include certain 
new federal rules and to consider requesting EPA to delegate 
authority to administer equivalent federal rules in Oregon. 

ACTION AND INFORMATION ITEMS 

Public testimony will be accepted on the following, except items for 
which a public hearing has previously been held. Testimony will not 
be taken on items marked with an asterisk (*). However, the Commission 
may choose to question interested parties present at the meeting. 

F. Proposed approval of Noise Inspection and Compliance Agreement for 
Tri-Met diesel bus fleet. 

-·. c. Tlafiaftee t:eeJtzese f:i:am EPA ta ape:l:'.a.te helicopters in excess of rroi"e 
~issiea Seandaeels a£ O;hR 340 13 820 to obtain water sancples £101u 
3:@ ·wildetltess area lake!!'. 

(over) 



EQC Agenda -2- June 7, 1985 

H. Request for extension of a variance for the miscellaneous products 
and metal parts industry from OAR 340-22-170(4) (j) which limits 
solvent content of coatings. 

I. l?ctitiea fzont Si Lucre (Oregon) Steel to excltide £:cam the definitietl' 
Qf QazarQGYs ·,iaste tJ.::te eeRteRts e:E tfie iEen ere stera~e impet11tdmenl:! 
*ggateE1 iR tRe Rivef'~ate Bistrict of For Llaud. 

J. Request from John Nace, III, for reduced amount of security for 
operation of a private sewerage facility. 

K. Request for approval of preliminary plan, specifications and 
schedule for sanitary sewers to serve health hazard annexation 
area known as North Vernonia Road Area, contiguous to City of 
St. Helens, Columbia County. 

L. Request of East County Sanitary Sewer Consortium for extension of 
deadline for submittal of additional information regarding mid
Multnornah County sewerage plans, cost estimates and financing 
options from July 1, 1985 to September 1, 1985. 

M. Informational Report: Update on field burning and analysis of 
smoke-caused traffic accidents. 

N. Informational Report: Report to 63rd Oregon Legislative Assembly 
on status of the Oregon Recycling Opportunity Act and waste 
Reduction Programs. 

O. Emergency repeal or suspension of motorcycle noise testing 
requirements for the Vehicle Inspection Program, OAR 340-24-311 
and 340-24-337(2) 

P. Request by the City of Klamath Falls for Modification of the 
Approved Time Schedule for Alleviating the Health Hazard in the 
Pelican City Area. 

WORK SESSION 

The Commission reserves this time, if needed, for further consideration 
of any item on the agenda. 

Because of the uncertain length of time needed, the Commission may deal with any item 
at any time in the meeting except those set for a specific time. Anyone wishing to be 
heard on any item not having a set time should arrive at 9:00 a.m. to avoid missing 
any item of interest. 

The Commission will have breakfast (7:30 a.m.) at the Portland Motor Hotel, 
1414 SW Sixth Avenue, Portland. The Commission will lunch in Room 1400, 522 SW Fifth 
Avenue, Portland. 

The next Commission meeting will be July 19, 1985, in Portland, Oregon. 

Copies of the staff reports on the agenda items are available by contacting the 
Director's Office of the Department of Environmental Quality, PO Box 1760, Portland, 
Oregon 97207, phone 229-5395, or toll-free 1-800-452-4011. Please specify the agenda 
item letter when requesting. 
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE ONE HUNDRED SIXTY-FIFTH MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

June 7, 1985 

On Friday, June 7, 1985, the one hundred sixty-fifth meeting of the 
Oregon Environmental Qua1ity Commission convened in Room 602 of the 
Multnanah Courthouse, 1021 SW Fourth Avenue, Portland, Oregon. 
Present were Commission Chairman James Petersen, Vice Chairman Arno 
Denecke, and Commission members Mary Bishop, Wallace Brill, and Sonia 
Buist. Present on behalf of the Department were its Director Fred 
Hansen and several members of the Department staff. 

The staff reports presented at this meeting, which contain the 
Director's recommendations mentioned in these minutes, are on file 
in the Office of the Director of the Department of Environmental 
Quality, 522 SW Fifth Avenue, Portland, Oregon. Written information 
sul:rnitted at this meeting is hereby made a part of this record and 
is on file at the above address. 

BREAKFAST MEETING 

All Commission members were present at the breakfast meeting. 

Director Hansen introduced Lydia Taylor, the recently appointed 
Administrator for the Department's Management Services Division, and 
David Allen who is serving as a summer law clerk for Hearings Officer, 
Linda Zucker. 

1. Preliminary request for public hearing authorization--Jackson 
County Air Quality Maintenance Area (AQMA) Inspection/Maintenance 
(I/M) proposal. 

Director Hansen explained that the formal request for hearing 
and staff report on this matter is scheduled for the Commission's 
July 19 meeting. However, to satisfy the 30-day public notice 
requirement, the Department proposes to publish a notice of 
public hearing in the July 15 Secretary of State Bulletin. This 
would allow for public hearings in Jackson County prior to Labor 
Day. This is necessary if the Department is to have an I/M 
program in operation prior to January 1, 1986. 
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Director's Recommendation 

It is recommended that authorization be given for publishing 
a notice of public hearing in the July 15, 1985 Secretary 
of State's Bulletin with the understanding that final 
authorization to hold such hearings will be formally 
requested at the July 19, 1985 EQC meeting. If such 
authorization is not received from the Commission, any 
announced public hearings would be cancelled. 

It was MOVED by Conunissioner Brill, seconded by Commissioner 
Bishop and passed unanimously that the Director's Recommendation 
be approved. 

2. Atlas of Oregon takes. 

Andy Schaedel of the Department's Laboratory Division presented 
the Commission with recently-published copies of the Atlas of 
Oregon takes. Mr. Schaedel explained that this was the ' 
culmination of a four-year combined effort of the DEQ and 
Portland State University (PSU) to inventory and classify 202 
Oregon lakes. This Atlas was funded through the Environmental 
Protection Agency's Clean takes Program. As Oregon was the last 
state to receive funding for this project, it had the benefit 
of the work done in other states. 

Mr. Schaedel introduced Dan Johnson of Portland State University 
who complimented Department staff, especially Mr. Schaedel and 
Neil Mullane of the Department's water Quality Division, on their 
efforts in getting this document together. Mr. Johnson said 
the University was pleased because of the cooperative effort 
that went into compiling this Atlas. He said they were hoping 
for a wide distribution to raise public knowledge and awareness 
of lakes and their problems. 

Canmissioner Buist asked if the quality of Oregon lakes was 
fairly stable. Mr. Schaedel replied that for the most part the 
lakes didn't change much--therefore the data in the Atlas 
wouldn't change much. Commissioner Buist also asked about the 
pH levels in the lakes. Mr. Schaedel said that pH was mostly 
within acceptable limits, but that Oregon did have some sensitive 
lakes. 

Chairman Petersen asked about' the effect on lakes from field 
and slash burning. Mr. Schaedel said there was not enough detail 
on smoke effects at this time, although, the Department was 
looking into this problem in greater depth. 

Director Hansen told the Canmission that the Department had 
applied for a $70,000 grant from the Environmental Protection 
Agency to establish an atlas for all environmental problems in 
Oregon. Carolyn Young, the Department's Public Information 
Officer, is working on this effort. 
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Mr. Johnson said that the distribution of the lakes atlas would 
be handled through the Oregon State University Press. They are 
targeting bookstores. Copies can be obtained now through the 
Portland State University Geography Department. Cost is $17.95 
for softback, and $30 for hardback editions. 

4. Future EQC Meeting Date.s. 

Because of conflicts the Commission needed to change their 
September meeting date. They decided on the following dates 
and places for future Commission meetings. 

July 19, 1985 
September 27, 1985 
November 15, 1985 

Portland 
Bend 
Eugene 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the March 22, 1985 special meeting, and 
April 19, 1985 regular meeting. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop, 
and passed unanimously that the Minutes be approved. 

AGENDA ITEM B: Monthly Activity Report for March and April, 1985. 

In reference to the hazardous waste disposal requests, Commissioner 
Denecke asked about wastes coming from Canada. Director Hansen 
replied this was a normal business activity across international 
boundaries; there is no formal agreement. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist, 
and passed unanimously that the Monthly Activity Report be approved. 

AGENDA ITEM C: Tax Credit ApPlications. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop, 
and passed unanimously that the tax credit applications be approved. 

AGENDA ITEM D: Request for authorization to conduct a public hearing 
on the modification and adoption of Hazardous Waste 
Management Rules, OAR Chapter 340, D1vis1ons 100-110. 

This item proposed to amend the State hazardous waste management 
rules. The proposed amendments establish management standards for 
certain hazardous wastes which are recycled, classify certain dioxin
containing wastes as hazardous, and make technical corrections and 
clarifying changes. 
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The proposed rules would allow the State program to maintain 
equivalency to the federal RCRA program. 

Director's Recommendation 

Based on the Summation in the staff report, it is recommended 
that the Commission authorize a public hearing to take testimony 
on the proposed modification of OAR Chapter 340, Divisions 100 
to 106 and 108, and the proposed adoption of Division 107. 

In response to Commissioner Denecke, Al Goodnan of the Hazardous Waste 
Program explained that the modification proposes to close loopholes 
regarding the definitins of hazardous wastes where wastes are 
recycled. It would not change regulations on disposal, but orily 
regulations on recycling. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill, 
and passed\inanimously that the Director's Recommendation be approved. 

PUBLIC FORUM: 

Jeanne Orcutt, United Citizens in Action, appeared and asked when, 
and by whan was the Columbia Basin formed. She said it did not appear 
in the 208 plan. Ms. Orcutt subnitted for the record the following 
documents: 

March 11, 1985 letter fran Jewell Lansing, Portland City Auditor, 
to Mayor Clark and City Commissioners 

June 4, 1985 Gresham City council agenda item no. III(l) 

Chapter 8 ~ 75, Inverness Sewage Treatment Plant 

At Ms. Orcutt's request copies of these documents were subsequently 
mailed to each Commission member. 

Harold Sawyer of the Department's Water Quality Division, answered 
that Columbia Basin simply refers to those drainage basins that use 
the Columbia Boulevard Sewage Treatment Plant as the point of ultimate 
treatment; it is merely wording used to describe where sewage is 
treated. 

AGENDA ITEM E: Request for authorization to hold a public hearing 

D01923.D 

to amend and add to Standards of Performance for New 
Stationary Sources, Oregon Adm1nistrat1ve Rules (OAR) 
340-25-510 to 805 to include certain new Federal rules 
and consider requesting EPA to delegate authority 
to administer the rules in Oregon. 
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This is a request to hold a public hearing and take testimony on rule 
changes relating to the latest federal new source performance 
standards. Adoption of the new standards by the Commission allows 
the federal Environmental Protection Agency (EPA) to delegate 
jurisdiction for their rules to DEQ. 

Since the rules affect only major new, modified, or reconstructed 
sources, only one existing Oregon source is covered by these proposed 
rules. That one Oregon source is a lime plant and it is in 
compliance. If certain other sources in Oregon make major 
modifications, they would be affected. Examples of plants in 
Oregon which might make major modifications in the future are: 

a. Steel plants 
b. Resin plants 
c. Dry cleaners 

After the staff report was written, the staff found it necessary to 
move the proposed hearing date from July 9 to July 16, and revise 
the deadline for comments to July 19. This had to be done in order 
to allow 30 days public notice for the hearing after the Commission's 
action. Therefore, the Director requested amendment of the Director's 
Recommendation to approve a July 16 hearing and a comment deadline 
of July 19. 

Director's Recommendation 

It is recommended that the Commission authorize the Department 
to hold a hearing to consider amendments to OAR 340-25-510 to 
340-25-805, rules on Standards of Performance for New Stationary 
Sources, and to consider asking for authority to administer the 
equivalent federal rules in Oregon. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Denecke, 
and passed unanimously that the Director's Recommendation, including 
amendment, be approved. 

AGENDA ITEM F: Proposed approval of Noise Inspection and Compliance 
Agreement for Tri-Met diesel bus fleet. 

Noise emission inspection rules for autos, light-duty trucks, and 
motorcycles were approved by the C9mmission on November 2, 1984. 
The Commission then directed the Department to develop, with Tri-Met, 
an agreement that would ensure that all of Tri-Met's buses are 
maintained to appropriate noise .limits. 

An agreement has been developed and accepted by Tri-Met that would 
annually inspect and certify compliance with noise standards on each 
of approximately 600 buses in Tri-Met's fleet. The Department finds 
this agreement acceptable and recommends the Commission's acceptance. 
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Director's Recommendations 

Based on the summation in the staff report, it is recommended 
that the Commission accept the proposed noise inspection and 
compliance agreement for Tri-Met diesel bus fleet and execute 
the agreement. 

Chairman Petersen asked why ·there was a difference in standards 
between subfleets. John Hector of the Department's Noise Section 
replied that it was because each subfleet contained different makes, 
and years of buses. Chairman Petersen then asked why there was a 
3 to 4 decibel allowance in the standard. Mr. Hector said this was 
done so no buses in good working order would fail. 

Chairman Petersen asked if, under the agreement as proposed, it would 
be possible for Tri-Met to certify a bus on December 30, 1985 and 
recertify it for the next year on January l, 1986, thus having two 
year's certification within two days. Mr. Hector responded that that 
was possible, but the Department would hope it would not occur. Tri
Met does not intend to test all its buses at the same time at the 
end of the year but instead to scatter the testing throughout the 
year. Mr. Hector said DEQ would audit, and if they found this 
practice going on, would ask Tri-Met to modify its testing procedure. 
Ron Householder of the Department's Vehicle Inspection Program, s<i.i.d 
that noise testing would be done in the same way that exhaust 
inspections are done now--that is, the buses in the fleet are examined 
at different times throughout the year and because of the nature of 
Tri-Met's maintenance program the circumstance described by Chairman 
Petersen was unlikely to occur. However, there was nothing in the 
agreement to prevent it. 

In response to Chairman Petersen, Mr. Hector and Mr. Householder told 
the Commission that training of inspectors would be done by DEQ, but 
that there would be no formal certification of inspectors. As with 
the exhaust emission training, DEQ would conduct periodic training 
sessions for noise inspectors. Also, repairs would be done during 
the normal maintenance schedule within the year certification was 
needed, but there was nothing in the agreement requiring Tri-Met to 
pull noncomplying buses off the street until they were repaired. 

Chairman Petersen expressed concern with the way the agreement was 
drawn. He said it was not as tight as it could have been to make sure 
there was little chance for proble!l}s. He was concerned how the 
Department would know the buses were in good working order. Chairman 
Petersen said that because of problems with the agreement, he would 
be voting against it .• 

Mr. Hector said originally Tri-Met wanted an informal, voluntary 
agreement, but the public felt that monitoring the fleet inspection 
was essential. Mr. Hector said the Department felt the agreement 
would protect the public, and the Department could rely on Tri-Met' s 
good faith to abide by the agreement. 

001923.D -6-
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Ccrnmissioner Buist said she was sympathetic to Chairman Petersen's 
concerns, but that the agreement seemed to her to be a reasonable 
approach. She was reassured that new buses would be quieter. 
Commissioner Buist said the agreement was not perfect, but it was 
a reasonable plan to deal with the problem and she would be voting 
yes. 

Ccrnmissioner Buist also noted that the acceptable decibel (db) 
standard for occupational health was 90 db, which results in no 
hearing impairment. 

It was MOVED by Ccrnmissioner Buist, seconded by Ccrnmissioner Bishop 
and passed with Chairman Petersen dissenting, that the Director's 
Recommendation be approved. 

AGENDA ITEM H: Request for extension of a variance for the 
miscellaneous products and metal parts industry from 
OAR 340-22-170(4) (j) which limits solvent content 
of coatings. 

On November 18, 1983, the Canmission granted a class variance to the 
Miscellaneous Products and Metal Parts Industry fran the Volatile 
Organic Canpounds (VOC) rule which limits the solvent content 
of subsurface coatings. The variance expires on July l, 1985. 
The industry was to be considered in the revised ozone State 
Implementation Plan (SIP) for the Portland area. Since the revised 
SIP will not be completed in time to support rule changes by July l, 
1985, an extension of the variance until December 31, 1985 is 
requested. 

The change to low sol vent coatings has proven to be "technology 
forcing" rather than reasonably available control technology (RACT). 

Director's Recommendation 

Based upon the findings in the summation in the staff report, 
it is recormnended that the Commission grant an extension of 
variance for the Miscellaneous Products and Metal Parts Industry 
with the following conditions: 

1. The requirernents of OAR 340-22-170(4) (j) be waived for all 
affected sources until J~nuary 31, 1986. 

2. The Department include the Miscellaneous Products and Metal 
Parts Industry in its alternative control strategy analysis 
for the Portland ozone SIP and rule revision, due to be 
canpleted by October of 1985 and presented to the Commission 
for final adoption no later than January 31, 1986. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist, 
and passed unanimously that the Director's Recommendation be approved. 
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AGENDA ITEM G AND AGENDA ITE!1 I: 

Chairman Petersen noted for the record that these i terns had been 
removed Eran the Commission's agenda. 

AGENDA ITEM J: Request from John Noce III for reduced amount of 
security for operation of private sewerage facility. 

In 1982, the Canmission approved a reduced level of surety b:lnd for 
a large septic tank and drainfield serving a housel:oat moorage. The 
new owner, Mr. John Noce, III, has requested approval of the same 
reduced level of security. 

Director's Recommendation 

Based up:m the summation in the staff report, it is reconunended 
that the Commission approve the amount of $5,000 as the required 
security for the sewerage system serving the Paradise Moorage. 

Mr. Noce was not present. 

It was MOVED by Canmissioner Bi.shop, seconded by Conunissioner ~1u.i.st, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM K: Request for approval of preliminary plan, 
specifications and scheaUie for sanitary sewers to 
serve the health hazard annexation area know as North 
Vernonia Road area, contiguous to City of St. Helens, 
Columbia County, · 

An unincorporated area--North Vernonia road area--contiguous to the 
City of st. Helens, has been found by the State Health Division to 
pose a danger to public health due to failing septic tank and 
drainfield systems. 

The City of St. Helens has been required to prepare preliminary plans 
and specifications together with a time schedule for removing or 
alleviating the problem and are sutmi tting these to the Commission 
for review. 

The statutes (ORS 222.898) require.the Conunission to determine the 
adequacy of the time schedule and plans for correcting this health 
hazard. If approved the commission must certify same to the City. 

The staff has reviewed the plans, specifications and timetable and 
consider them satisfactory. 

Director's Recommendation 

Based up:m the findings in the summation in the staff report, 
it is recommended that the Commission approve the proposal of 
the City of St. Helens and certify approval to the City. 
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Relating to this matter, Canmissioner Denecke asked if it was 
worthwhile to consider asking the Legislature to change this authority 
fran the Canmission to the Director. Chairman Petersen replied that 
he felt the Commission was the proper forum in case of possible 
disagreement with the Department. 

It was MOITED by Ccrnmissioner.Bishop, seconded by Ccrnmissioner Buist, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM L: Request of East County Sanitary Sewer Consortium for 
extension of deadline for submittal of additional 
information regarding Mid-Multnomah County sewerage 
plans, cost estimates and financing options from 
July 1, 1985 to Septelriber 1, 1985. 

This item requests the Commission to extend the deadline for required 
information to September 1, 1985. The East County Sanitary Sewer 
Consortium made the request because it took considerable time to 
assemble a strong project team. The Department believes it is 
important to have the best possible information available to the 
Canmission and public. 

The Department supports this request. 

Director's Recommendation 

It is recommended that the Ccrnmission grant an extension of the 
deadline for submittal of the required additional information 
fran July 1, 1985 to September 1, 1985. 

Some discussion followed as to when the Department expected hearings 
to be held on this matter. Chairman Petersen said he would 1 ike to 
see hearings held at a special meeting in October so a decision could 
be made quickly. Director Hansen agreed to move as quickly as 
possible and still turn out quality work. 

Canmissioner Denecke commented that if all Canmission members were 
present at the hearing, the hearing summary would not have to be as 
detailed as it was for the last hearings when he was the only member 
present for the continuation of the hearing. 

The Canmission tentatively agreed to keep October 17 and 18 open as 
possible hearing dates. 

It was MOITED by Canmissioner Buist, seconded by canmissioner Bishop, 
and passed unanimously that the Director's Recommendation be approved. 
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AGENDA ITEM M: Informational Report: Update on field burning and 
analysis of smoke-caused traffic accidents. 

This is an informational report which includes a discussion of plans 
for the upcoming field burning season and an evaluation and 
reoommendations for addressing the problem of traffic accidents 
resulting from burning near highways and roads. 

Director's Recommendation 

It is recommended that the Carunission concur in the courses of 
action proposed by the Department in sections I and II of the 
staff report. 

Carunissioner Buist asked who determined if an accident was smoke
related. Sean O'Connell of the Department's Field Burning Office 
replied that the determination was made by the Highway Patrol or 
police officer who responds to the accident. In response to 
Carunissioner Buist, Mr. O'Connell said that he believed accidents 
outlined in the report were directly smoke-related, and that there 
may be more than what appear in the data the Department gets from 
the Highway Division. 

Carunissioner Bishop asked if the rate of accidents would increase, 
and if the ban on Sunday burning plan would help. Mr. O'Connell 
replied he did not feel the Sunday burning ban would have much 
effect, but that the coordination with fire districts, growers and 
transportation people would help. The biggest problem area was along 
the Cascade Highway and the two fire districts involved in that area 
were very interested in helping. Mr. O'Connell continued that work 
was being done to develop signs that were large enough to be 
effective, but despite everyone's best efforts, there will be sane 
people who will go through anyway. 

The Carunission concurred with the Director's Recommendation and 
thanked Mr. O'Connell for his report. 

AGENDA ITEM N: Informational Report: Report to 63rd Oregon 
Legislative Assembly on status of the Oregon Recycling 
Opportunity Act and waste reduction programs. 

ORS 459.055(4) requires the Departr(!ent to report to the Legislature 
on siting of landfills in farm use zones and the level of compliance 
with waste reduction programs. ORS 459.168(3) requires the Commission 
to report to the Legislature on compliance with the provisions of 
the Oregon Recycling Opportunity Act. We have combined the 
Department's and the Carunission's report into a single document. 
The Department is seeking Commission concurrence in the sut:mission 
of the report to the Legislature. 

Director's Recommendation 

It is reoommended that the Carunission concur in the subnission 
of the report to the Legislature. 
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Director Hansen commented that it was encouraging to know that there 
was no legislation introduced this session to amend SB 405, the 
Opportunity to Recycle Act. 

Chairman Petersen asked if the Department had received inquiries fran 
other states about the Opportunity to Recycle Act. Director Hansen 
replied that both he and Bill Bree of the Department's Hazardous and 
Solid Waste Di vision, had be·en out of state spealdng to various groups 
ab::lut the Recycling Act, and the Department frequently receives 

.. written inquiries al:::out the Act. · 

Canmissioner Bishop suggested sane kind of commendation be made to 
ccmrnunities such as West Linn, Baker and Bend who are making it easier 
for other areas to come up with plans of their own. 

The Commission concurred with the Director's Reccmrnendation and 
thanked Mr. Bree for his report. 

AGENDA ITEM O: Emergency repeal of motorcycle noise testing 
requirements for the Vehicle Inspection Program, OAR 
340-24-311 and 24-337(2). 

On November 2, 1984, the Canmission adopted rules incorporating noise 
testing of motorcycles into the inspection program with an effective 
date of July 1, 1985. As directed by the Commission, the Department 
sought supplemental budget authority to carry out the motorcycle 
inspection task. Budget approval was not granted by the Legislature 
and thus, the Department is not now in a position to test and inspect 
motorcycles. 

ORS 481.190 directs the Motor Vehicles Division not to renew the 
vehicle registration of a vehicle which does not have a Certificate 
of Canpliance attesting to conformance with the noise control and 
emission standards adopted under ORS 468.370. Thus, after July l, 
1985, motorcycle owners who live in the Portland Metropolitan area 
would be severely prejudiced by not being able to renew their 
motorcycle registrations. 

The Commission is being asked to: 

1. Enter a finding that failure to act pranptly will result in 
serious prejudice to the publ~c interest because motorcycle 
owners within the Portland area would not be able to re-register 
their motorcycles; 

2. Issue an emergency repeal or suspension of OAR 340-24-311 and 
24-337(2); and 

3. Authorize the Department to hold public hearings on this matter. 

Since the signing of this report, the Director was asked to reconsider 
his recommendation to repeal this rule. In light of the public 
support for motorcycle noise inspection, the Director was persuaded 
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to recommend an emergency rule amenclnent that would suspend rather 
than repeal this rule. This proposed rule amendment reads as follows: 

Proposed Amendnent to Rule 340-24-311 
Motorcycle Noise Emission Control 

Test Method 

(6) '!his rule and subsection (2) of rule 340-24-337 
shall become effective upon the approval of 
necessary budget limitations and staff by the 
Oregon Legislative Assembly. 

This amendment will allow the motorcycle standards, that have .been 
approved after considerable public testimony, to remain in the rules 
and becane effective after budget issues are resolved. 

Chairman Petersen noted that the Camnission had received additional 
written testimony on this matter from John Broome, Tualatin; Chad 
Metzger, Lake Oswego; Jane Cease, District 10 Senator; and Else 
Coleman, Commissioner Mike Lindberg's office. 

Carolyn Johnson, Citizen's Association of Portland, testified that 
her group's purpose was to protect and enhance the livability of 
Portland neighl:orhoods. They felt it was imperative to reduce noise 
pollution fran all sources, including motorcycles, heavy trucks and 
buses. They were opposed to the omission of any category of vehicle 
fr an the noise inspection program. 

Jim Owens, President of Oregon Environmental Council (OEC), said that 
the canprornise rule amendment proposed by the Director was acceptable. 
The OEC did not want to see motorcycle noise testing deleted and asked 
that the Commission do whatever was necessary to implement motorcycle 
noise inspection along with all other vehicles. Mr. Owens continued 
that OEC would support the Department asking for Emergency Board 
approval for funding to conduct motorcycle noise testing. He asked 
if it was possible to implement the program with existing resources. 

Camnissioner Denecke asked if the legislative Ways and Means Camnittee 
had taken any position on this matter. Director Hansen replied that 
the Ways and Means Subcommittee had not approved the supplemental 
budget request the Department· suanitted which contained funding for 
motorcycle noise testing. He felt the subcommittee clearly thought 
the program was a bigger regulatory burden than they were willing 
to approve. 

It was Mr. Hansen's belief that by the full Legislature approving 
the Department's budget, they also approved the actions of the Ways 
and Means Subcommittee, and the Legislature would not expect the 
program to go ahead as presented in the Department's supplemental 
budget request. If the Department were to ask for Emergency Board 
approval, it would have to be in a different form. 
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Director Hansen said the options were to ask for Emergency Board 
approval, or wait until the next Legislative session and present the 
matter again. 

Chairman Petersen commented that he thought the Cc:rnmission had the 
statutory authority to regulate motorcycle ·noise. 

Commissioner Denecke asked about revenue frc:rn fees. Director Hansen 
replied that the Department could collect fees, but had to have 
authority frc:rn the Legislature to spend those fees and hire the 
personnel necessary to conduct the testing. He said the Commission 
could direct the Department to go ahead with the testing, 
understanding with no additional personnel the testing time per 
vehicle would be slower. However it was his feeling that going ahead 
in any fashion at this time would not be appropriate in view of the 
Legislature's action. 

Chairman Petersen said he was not sure the Legislature had sent a 
clear message not to conduct the programi only that they would not 
fund it. 

Linore Allison, Livable Streets Coalition, testified that her group 
did not want to see a repeal of motorcycle testing as it was really 
important to the public. She said sc:rnething needed to be done sooni 
people could not wait forever. Ms. Allison was not convinced the 
full legislative assembly felt the same way the Ways and Means 
Subcommittee did, as all the legislators she spoke with were 
supportive of the program. She expressed willingness to work with 
the Department to implement the program and to lobby the Legislature. 
In response to Cc:rnmissioner Denecke, Ms. Allison said it was probably 
too late in the session to get Ways and Means to reverse its decision 
on this matter. She said Senator Jane Cease had recommended keeping 
the rule as it stands and asking for Emergency Board approval to 
implement the program. 

Molly O'Riley suggested that if testing was started, the different 
circumstances would be created which could be taken to the E-Board. 

The Commission discussed the ramifications and it was decided that 
to maintain good relations with the legislature, patience should be 
exercised. 

It was MOVED by Cc:rnmissioner Denecke, seconded by Commissioner Bishop 
and passed unanimously that the effective date of July 1, 1985 be 
suspended to sc:rne later date when the Commission shall take action. 

Michael Huston, Assistant Attorney General, reminded the Commission 
this was a temporary rule which would be in effect for 180 days. 
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AGENDA ITEM P: Request by the City of Klamath Falls for modification 
of the approved time schedule for alleviating the 
health hazard in the Pelican City area. 

In May 1983, the Commission approved plans and time schedule sul:mitted 
by the City of Klamath Falls for alleviating the health hazard in 
Pelican City. The City has attempted to obtain grant funding to 
finance the project, but was· unsuccessful until early this year when 
they received design money fran the Department of Housing and Urban 
Developnent (HUD). Design work should be completed by December of 
this year, after which the City will apply to HUD for the construction 
grant. 

Since the City cannot meet the previously approved schedule, it has 
requested an alternative schedule for alleviating the health hazard. 

Director's Recommendation 

Based upon the findings in the summation in the staff report, 
it is recommended that the Commission approve the revised time 
schedule of the City of Klamath Falls for extending sewers to 
the Pelican City area. 

Chairman Petersen asked when funds were expected to be available for 
this project. Richard Nichols of the Department's Central Region 
Office, replied that Department of Housing and urban Developnent (HUD) 
funds became available annually, and hopefully funding fran that 
source would come next year. There was also sane possibility of 
funding through the Department's construction grants program. 

It was MOVED by Commissioner Buist, seconded by Commissioner Brill 
and passed unanimously that the Director's Recommendation be approved. 

There being no further business, the formal meeting was adjourned. 

The Commission had lunch at the DEQ offices, where Director Hansen 
updated them on legislative activities. 

CAS:d 
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Respectfully subnitted, 

Carol A. Splettstaszer 
EQC Assistant 

-14-



THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE ONE HUNDRED SIXTY-FOURTH MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

April 19, 1985 

On Friday, April 19, 1985, the one hundred sixty-fourth meeting of the 
Oregon Environmental Quality Commission convened in the Autzen Senate 
Chamber of the George Putnam University Center, Willamette University, 
900 State Street, Salem, Oregon. Present were Commission Chairman 
James Petersen, Vice Chairman Arno Denecke, and Commission members 
Mary Bishop, Wallace Brill, and Sonia Buist. Present on behalf of 
the Department were Director Fred Hansen and several members of the 
Department staff. 

The staff reports presented at this meeting, which contain the 
Director's recommendations mentioned in these minutes, are on file 
in the Office of the Director of the Department of Environmental 
Quality, 522 SW Fifth Avenue, Portland, Oregon. Written information 
submitted at this meeting is hereby made a part of this record and 
is on file at the above address. 

BREAKFAST MEETING 

The Commission did not hold a breakfast meeting. 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the March 8, 1985 EQC Meeting. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist, 
and passed unanimously that the Minutes of the March 8, 1985 EQC 
meeting be approved. 

AGENDA ITEM B: Monthly Activity Report for January and February 
1985. 

In reference to the hazardous waste disposal requests, Commissioner 
Denecke asked if it was normal that so many requests come from the 
State of Washington. Michael Downs of the Department's Hazardous 
and Solid Waste Division, replied that as one of the Northwest Compact 
states, Oregon has agreed to take hazardous wastes from the State 
of Washington in exchange for Washington taking Oregon's radioactive 
wastes for disposal at Hanford, as there is no disposal site for 
radioactive wastes in Oregon. 
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It was MOVED by Commissioner Denecke, seconded by Commissioner Brill, 
and passed unanimously that the Monthly Activity Report for January 
and February 1985 be approved. 

AGENDA ITEM C: Tax Credit Applications. 

It was noted that Boise Cascade asked that their request for solid 
waste preliminary certification for replacement of PCB-containing 
transformers be withdrawn. The Company will resubmit another time, 
claiming the project as a water quality facility. 

Commissioner Buist asked why this project would be eligible under 
water quality. Director Hansen replied that if moving the transformer 
would remove a potential hazard to waters of the state, it would be 
eligible. However, the Company was originally applying for the 
replacement of transformers containing PCB's with transformers that 
did not contain PCB's. Neither state nor federal law mandate such 
replacement. Being required by state or federal law is one of the 
requirements for eligibility for pollution control tax relief. 

In a related question, Chairman Petersen asked why PCB's were not 
identified as a hazardous waste under Oregon's rules. Director Hansen 
replied that PCB's are regulated federally under the Toxic Substance 
Control Act (TSCA) which by definition does not regulate hazardous 
wastes. Hazardous wastes are controlled only under RCRA, which gives 
only those wastes the technical definition "hazardous waste." The 
Department has applied to EPA for permission to regulate PCB's as a 
hazardous waste so they could come under RCRA requirements. EPA has 
not granted that request. Federal law does not clearly permit a 
state to adopt requirements that are more stringent than the federal 
standard and thereby potentially frustrate the removal of PCB's 
throughout the Nation. 

In response to Chairman Petersen, Director Hansen replied that PCB's 
were hazardous and it was merely the technical terminology of which 
federal act they fall under. Chairman Petersen commented that this 
would tend to confuse the public and the Department needed to be 
careful so the public does not get the impression that PCB's are not 
hazardous. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill, 
and passed unanimously that the Director's Recommendation be approved. 

PUBLIC FORUM: 

No one appeared. 
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AGENDA ITEM D: Request for Authorization to Hold a Public Hearing 
on the Construction Grants Management and Priority 
List for FY86. 

This item is a request for authorization to hold a public hearing 
on the priority system and list for allocating federal grants to 
construct sewage treatment facilities. 

The draft priority list is presently being compiled and will be mailed 
to all cities and counties on May 8. The public hearing is planned to 
be held on June 10. 

Although federal funds have not yet been authorized or appropriated 
by Congress, the Department expects that the funding level of 
approximately $27 million for Oregon will be continued for FY86. 

Director's Recommendation 

Based on the summation in the staff report, the Director 
recommends that the Commission authorize a public hearing to 
solicit public comment on the FY86 priority list and management 
system to be held on June 10, 1985. All testimony entered into 
the record by 5 p.m. on June 12, 1985, will be considered by 
the Commission. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist, 
and passed unanimously that the Director's Recommendation be approved. 

Chairman Petersen asked how this would affect any special funding 
for East Multnomah County. Harold Sawyer of the Department's Water 
Quality Division, replied that because of the federal deadline on 
this list, the Department proposed to prioritize needs as best it 
could at this time because the decision on the threat to drinking 
water in East Multnomah County would be made after the deadline. 
Depending on when the decision is made, a request could be made to 
either modify this list, or put the project on the next list. 

Director Hansen emphasized the Department did not want to disrupt 
any smaller projects which had been moving up the list and waiting 
for funding. 

In response to Commissioner Brill, Mr. Sawyer said he did not know 
at this time what effect the Federal sanctions in the Medford area 
would have on sewer funding. 

Commissioner Denecke asked who traditionally appear at public 
hearings on this matter. Mr. Sawyer replied that it was mostly local 
governments commenting on either their position on the list, or asking 
to be put on the list. The hearing summary the Commission would 
receive would reflect any corrections made as a result of public 
comment, Mr. Sawyer said. 
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Commissioner Denecke said he assumed that Congress would not reduce 
below last year's funding. Mr. Sawyer said the Department had no 
reason to believe the amount would be reduced. He said the Clean 
Water Act was up for reauthorization by Congress, and some adjustment 
could be made at that time. One of the things Congress could do in 
this process, Mr. Sawyer continued, was to change the formula that 
is used for allocating dollars; taking the $2.4 billion and dividing 
it differently among the states and territories. Therefore, there 
could be some adjustment in the dollars Oregon receives out of that, 
but the Department does not expect it at this point. 

Director Hansen informed the Commission that President Reagan's 
administration had proposed phasing this program out but at the 
present time the program appears to be holding flat. 

AGENDA ITEM E: Request for Authorization to Hold a Public Hearing 
to Amend OAR 340-25-315, Veneer and Plywood 
Manufacturing Operations, to include Emission 
Standards for Veneer Dryers Located in Special 
Problem Areas. 

This requests authorization to hold a public hearing to amend the 
rules for veneer and plywood manufacturing operations. The proposed 
amendments would extend specific emission standards for veneer dryers 
to include dryers located in special problem areas. An additional 
part of the amendment would delete an outdated reference to 
implementation of veneer dryer air emission compliance. 

Director's Recommendation 

Based on the summation in the staff report, the Director 
recommends that the Commission authorize a hearing to consider 
modifying the Veneer and Plywood Manufacturing Operations 
Regulation to include veneer dryers located within special 
problem areas and to delete the dated requirement for submittal 
of a program and time schedule for emission control equipment 
installations. 

Commissioner Buist commented that the "blue haze" emissions are 
carcinogenic, and inquired if the Department considered the emissions 
to be reactive hydrocarbons. She also asked how, and in what quantity 
they are emitted, and how controlled. Tom Bispham of the Department's 
Air Quality Division, replied that "blue haze" was volatile 
hydrocarbons--naturally occurring organics in the woods--and although 
he did not have specifics on the quantities with him, the Department 
did have data for every mill in the state. Lloyd Kostow of the 
Department's Air Quality Division, said emissions from uncontrolled 
veneer dryers were about 30 tons per year as opposed to about 10 tons 
per year for controlled dryers. Mr. Kostow said the visible opacity 
standard was an easy way to regulate. In order to control fugitive 
emissions, he continued, the Department needed to assure that the 
doors on the veneer dryers were properly sealed and a visible 
inspection was the best way to assure this. Stack emissions could 
be controlled with a scrubber system. 
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Commissioner Buist asked at what frequency someone was measuring the 
emissions from these dryers. Mr. Bispham said that monitoring 
frequency varied from plant to plant according to their individual 
permit requirements. Some plants may be required to monitor every 
shift. Mr. Kostow said wood-fired dryers were difficult to bring 
into compliance and may have more stringent regulations applied to 
them than others. 

In response to Commissioner Denecke, Mr. Bispham said that the 
proposed standards were the same in special areas as in other areas. 

Chairman Petersen asked what the difference was between Highest and 
Best Practicable Control Technology (HBPCT) and Best Available Control 
Technology (BACT). Mr. Kostow replied that BACT comes from the 
Federal Clean Air Act and applies to new sources, HBPCT is from the 
DEQ rules and can be the same as BACT--meaning the highest level of 
control presently available in common use. Chairman Petersen asked 
if companies have a good idea of what these terms mean. Mr. Bispham 
said the Department meets with companies to establish appropriate 
controls and the companies are well aware of what is required. 
Misunderstanding of terms has not been a problem, he said. 

In response to a question from Chairman Petersen about the difference 
in cost between a baghouse and a scrubber, Mr. Kostow said that in 
looking for emission controls that will meet standards, companies may 
choose the most cost-effective method they want, as long as it is 
technically feasible. The Department does not recommend one method 
over another, but would advise if it thought a chosen control might 
not work. In any event, a company is free to choose whatever control 
technology they feel will do the job. 

Mr. Kostow emphasized that at the present all types of controls for 
veneer dryers have problems; there is no perfect control system. 

In a related matter, Commissioner Denecke asked if the new owners 
of Mt. Mazama were complying with standards. Mr. Kostow replied that 
The Murphy Company, the new owners, were purchasing the plant from 
Oregon Bank and have funding for pollution control equipment. 
However, they need to operate for awhile to get cash flow. The 
Department agreed to let them do that if controls were installed 
quickly. Mr. Kostow assured the Commission that the plant was on 
its way to compliance, but it may take several months, and the 
Department would be watching their progress. 

Commissioner Buist asked if the Lane Regional Air Pollution Authority 
(LRAPA) rules were the same as DEQ's. Mr. Bispham replied that they 

were the same, or in some cases more stringent than DEQ rules. 
Mr. Bispham also informed the Commission that LRAPA was having some 
funding problems. They receive funding from the cities and county, 
along with the state, and their resources are gone and they are 
looking for increases from the cities and county. Even though LRAPA 
seems to have solved their problems, Mr. Bispham continued, if they 
should fold, DEQ would have to take over their air quality control 
efforts in Lane County. 
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It was MOVED by Commissioner Buist, seconded by Commissioner Denecke, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM F: Informational Report: Review of FY86 State/EPA 
Agreement and Opportunity for Public Comment. 

The State/EPA Agreement is the contractual document which outlines 
what work the state will perform during Fiscal Year 86 supported 
partially by federal dollars. 

Identified interested parties were notified and the public was offered 
the opportunity to comment on the draft of the agreement at this 
meeting. 

Director's Recommendations 

It is recommended that the Commission: 

1. Provide opportunity for public comment on the draft State/ 
EPA Agreemerit; and 

2. Provide staff its comments on the policy implications of 
the draft agreement. 

No one appeared to testify on this matter. 

Commissioner Bishop, referring to the charts in the document 
indicating sources of emissions in nonattainment areas which reflected 
1981 data, asked what the current status was, especially for the 
Medford/Ashland area. Tom Bispham, of the Department's Air Quality 
Division, replied that woodheating was now a larger contributor to 
the particulate problem, and industry was a smaller contributor. 
Medford/Ashland was now in attainment for ozone. Mr. Bispham said 
the final document would contain data updated to 1983. 

Commenting on news reports that there appears to be more of a problem 
with Superfund cleanup sites than originally thought, Commissioner 
Buist asked if Oregon had a larger problem than anticipated. Michael 
Downs of the Department's Hazardous and Solid waste Division, replied 
that Superfund deals with past disposal practices, and based on staff 
surveys, Oregon was not in bad shape. Other than staff time, Mr. 
Downs continued, DEQ was not presently using state money for Superfund 
sites. At some future time the state will have to match EPA funds 
for them to proceed further. For example, with the United Chrome 
site in Corvallis which is on public property, the state will have 
to match approximately $500,000 to $1 million from some sort of 
supplemental funds for the cleanup to be completed. 

The Commission accepted this informational report. 
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AGENDA ITEM G: Status Report and Proposed Amendments to the Portland 
International Airport Noise Abatement Program. 

In August 1983, the Commission approved the noise abatement program 
for the Portland International Airport. In that approval, the 
Commission required a review of the program. 

Staff evaluation of the program concluded that significant noise 
reduction (almost a 50% reduction of people exposed) has been achieved 
by the program. However, some aspects of the plan have been somewhat 
delayed. Therefore, the Department is recommending amendments to 
update the implementation schedule of these items. 

Director's Recommendation 

Based on the summation in the staff report, it is recommended 
that the Commission approve the amended implementation schedule 
dates for the following elements of the Portland International 
Airport Noise Abatement Program: 

1. Visual River Approach to Runway 28R and 28L shall be 
implemented by October 31, 1985. 

2. The revisions to the Portland Noise Overlay zone ordinance 
shall be pursued by the Port of Portland. 

3. The Lemon Island houseboat moorage shall be relocated by 
January 31, 1986. 

4. The noise insulation program for homes within the Ldn 70 
decibel contour shall be initiated by April 30, 1986, 
subject to federal grant approval. 

5. The proposed legislation required in the plan shall be 
pursued by the Port of Portland with the 1985 Legislative 
Assembly. 

The Commission noted they had received written testimony from Roger S. 
Parsons, member of the Noise Abatement Advisory Committee, outer East 
Multnomah County, concerned with the implementation schedule for the 
"River Visual Approach" procedure in the Portland Airport noise 
abatement plan. When the Commission approved the plan on August 19, 
1983, this procedure was scheduled to be implemented by mid-1984. 
The schedule has now slipped to a proposed October 1985 date. 
Mr. Parsons wants the airport to use an interim procedure until the 
final procedure is in place. 

Mr. John Newell of the Port of Portland appeared in support of the 
staff report. He showed charts indicating reductions in noise 
affected areas since the plan had been implemented. Mr. Newell 
indicated they were ahead of schedule as noisy planes were being 
replaced sooner than anticipated. He said the impacted area was 
13% smaller, and affected 87,000 less population--almost one-half. 
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Regarding the "River Visual Approach" procedure on the north runway, 
Mr. Newell said that presently pilots are instructed to intercept 
the final approach course beyond eight miles and make a straight-in 
approach, with the north runway being predominant for arrivals when 
landing to the west. The north runway pattern has very little direct 
community overflight, except from the eight to ten mile point. The 
"River Visual Approach" in the plan would bring the aircraft out much 
further beyond the residential areas to a point out in the Columbia 
River, intercept the River, then follow the river down to the 
airport. Mr. Newell said the FAA had cited three factors why they 
felt implementation of this procedure should be delayed. The first 
is a recent FAA air traffic control order which outlines specific 
requirements in order to achieve a charted visual procedure such as 
this. Secondly, he continued, the procedure, without using a 
navigational aid installed at the airport, cannot be flown at night 
because pilots must be able to visually identify the turn point, Reed 
Island in the Columbia River. This island is visible during the day 
but blends into the shoreline at night. However, the procedure will 
be able to be used at night once the navigational aid is installed. 
The third reason, Mr. Newell said, is the workload impact on the 
controllers because of the verbal instructions they would have to 
give. 

Chairman Petersen asked what the impact would be if the aircraft were 
turned on approach closer in than eight miles. Mr. Newell replied 
that several years ago pilots were turning closer in, but it generated 
a lot of complaints because the area is so built up. At eight miles 
out they are not turning over heavily populated residential areas. 

Commissioner Brill asked if there were any zoning ordinances that 
would prevent further population density in the area north of the 
runway. Multnomah County has an ordinance, Mr. Newell said, that 
would prohibit any rezoning of property in the area to residential 
without the builder granting a noise easement to the Port of Portland, 
and also requires the builder to file with the county a noise 
disclosure statement to warn buyers. He said the City of Portland 
was working on updating a similar ordinance. 

Commissioner Buist said it had been her experience that most of the 
problem was caused by military aircraft. Mr. Newell said there was 
no federal noise standard for military aircraft as there is for 
commercial, however the military has cooperated with the noise 
abatement plan at the Portland Airport. In response to another 
question by Commissioner Buist, Mr. Newell said there was no phase
out planned for military aircraft at the Portland Airbase, however 
they do not fly after 10 p.m. unless it is a national emergency, or 
they are testing (which occurs a few times a year). 
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Chairman Petersen asked about Mr. Parsons' suggestion for an interim 
approach procedure. Mr. Newell replied that the Port is reevaluating 
the military flight patterns and it may be possible to shift them 
out of the south to the north. But it was doubtful that any interim 
River Visual Approach Procedure could be implemented because of the 
FAA review process. The Port would be in support of an interim 
procedure if one was possible. 

It was MOVED by Commissioner Denecke, seconded by commissioner Bishop, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM H: Proposed Adoption of Amendments to the Vehicle 
Inspection Program Operating Rules (OAR 340-24-300 
through 24-350). 

This item contains proposed amendments to the Vehicle Inspection 
Program rules. 

1. The extension of a special test procedure, currently limited 
to 1981 through 1983 Ford vehicles to include through the 1985 
model year and also to include 1984 through 1986 Honda Prelude 
automobiles. 

2. The adoption of provisions to provide for alternative criteria 
for vehicle owners when factory pollution control equipment or 
acceptable alternatives are unavailable due to discontinuation 
of parts inventory. 

3. A modification of the calibration frequency requirements for 
licensed self-inspecting fleets resulting in an increase over 
the once a month minimum. 

4. A provision which would limit noise inspections to the Portland 
tri-county area. 

5. The addendum to the report requests that the Director be given 
authority to establish specific noise test standards. This is 
similar to the structure used in the gaseous emissions standards 
section. 

In addition to these proposed rule changes, the report contains the 
summary of the public hearing of February 19, 1985. Besides the rule 
amendments, testimony was received on the appropriateness of including 
both heavy duty diesel vehicles and motorcycles into the testing 
program. The staff will be conducting studies to develop appropriate 
test methods and estimate emission benefit for these vehicle classes. 
It is projected that the Department will report back to the Commission 
prior to May 1986 on these two subjects. 
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Director's Recommendation 

Based upon the summation in the staff report, it is recommended 
that the proposed rule modifications be adopted. The effective 
date of these rule changes would be April 29, 1985. 

Chairman Petersen asked why noise testing was excluded from the 
proposed program for the Medford area. Director Hansen replied that 
in the City of Portland, the Commission was specifically requested 
by citizens to include noise testing in the vehicle inspection 
program, and that the Department would expect to do the same if 
petitioned by the people in Medford. Commissioner Brill suggested 
it was appropriate to take one problem at a time in Medford. 

Regarding the proposed amendment which would delegate to the Director 
the establishment of standards, Chairman Petersen asked what the 
legality of that would be. Arnold Silver, Assistant Attorney General, 
replied that authority could not be delegated to the Director to adopt 
standards that the law states the Commission should adopt. Chairman 
Petersen then asked why it was necessary to delegate to the Director 
the power to set specific standards as opposed to asking the 
Commission to set those standards. Director Hansen replied that there 
were certain classes of vehicles which were manufactured to be louder 
than Commission standards allow. When faced with such a factual 
situation, he continued, the Director would establish a procedure 
that basically allowed for the same policy direction the Commission 
had given the Department. 

Director Hansen did not believe that all those classes of vehicles 
could be identified at this time so that the Commission could set 
those standards. Ron Householder of the Department's Vehicle 
Inspection Program, said that the Department was not sure at this 
time that these vehicles would not meet the existing standards, but 
if it was determined that they would not without some extraordinary 
action on the part of the vehicle owner, then the Department would 
be in conflict with the intent of the regulations, and the need to 
respond to the vehicle owner in a timely manner. Chairman Petersen 
said he understood the need for speed in some cases. However, the 
Commission had adopted interim emergency rules in other cases and 
was wondering why this would be different. Chairman Petersen was 
also concerned about the legal authority for such delegation, and 
even if the legal authority was there, if it was a good policy 
decision. 

Director Hansen responded that ORS 467.060(2) does specifically say 
that the Commission may by rule delegate to the Department of 
Environmental Quality on such conditions as the Commission may find 
appropriate the power to grant a variance and to make findings 
required by .•. " Even though the Commission may not choose to use 
it, the legal authority was there. 
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At the request of Director Hansen, Mr. Householder told the Commission 
the Department hoped under this procedure to handle the few vehicle 
cases that come up, but will have to be dealt with in a timely manner 
when they are discovered. Unfortunately, it is very difficult to 
discover these vehicle classes ahead of time. Once those problem 
vehicle classes are discovered, he continued, rule changes would be 
brought to the Commission. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop, 
and passed unanimously that the Director's Recommendation, including 
the amendment, be approved. 

AGENDA ITEM I: Approval of Amendments to Lane Regional Air Pollution 
Authority Rules for Air Conveying Systems as a 
Revision of the State Implementation Plan. 

Lane Regional Air Pollution Authority has revised its air conveying 
system rule relating to particulate emissions. The Department has 
reviewed this rule change and has concluded that it meets all 
applicable state regulations. Therefore, the Department recommends 
approval of this rule change and direct the Department to submit the 
revised rule to EPA as a State Implementation Plan revision. 

Director's Recommendation 

It is recommended that the ECC approve LRAPA's rule revision 
for air conveying systems based on a finding that they are equal 
to or more stringent than state rules, and further, that the 
EQC direct the Department to submit the revised rule to EPA as 
a SIP revision. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM J: Proposed Facilities and Time Schedule to Remove or 
Alleviate Condition Alleged Dangerous to Public Health 
at 842-952 Connecticut Court, SE, near Salem, Marion 
County, Oregon; Certification of Approval to Health 
Division in Accordance with ORS 431.720. 

In this item the Commission is requested to review a preliminary plan, 
specifications and time schedule from Marion County and determine 
if they are adequate to remove or alleviate conditions alleged 
dangerous to public health near Salem. 

The Commission's approval is needed before the Health Division holds 
hearings and makes a finding as to whether a health hazard actually 
exists. (This procedure differs with city health hazard annexations 
where the Commission's approval is requested after health hazard 
findings are made.) 
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Director's Recommendation 

Based upon findings in the summation in the staff report, it 
is recommended that the Commission approve the proposal of Marion 
County, certify said approval to the Health Division, and inform 
Marion County of said approval. 

Commissioner Brill asked if the City also needed to approve this. 
Harold Sawyer of the Department's Water Quality Division, replied 
that in this case the applicable agency was a service district which 
contracts with the City of Salem for waste treatment. Under the 
forced annexation proceedings in general, he continued, this can occur 
without the consent of the City. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop, 
and passed unanimously that the Director's Recommendation be approved. 

There being no further business, the formal meeting was adjourned. 

After the formal meeting Director Hansen reviewed for the Commission 
the status of legislative activity. The Commission then had lunch 
with several members of the Legislature. 

CAS:d 

D01805.D 

Respectfully submitted, 

Carol A. Splettstaszer 
EQC Assistant 
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE SPECIAL MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

March 22, 1985 

On March 22, 1985, a special meeting of the Oregon Environmental 
Quality Commission convened in room 1400 of the Department of 
Environmental Quality offices at 522 SW Fifth Avenue in Portland, 
Oregon. Present were Commission Chairman James Petersen, Vice 
Chairman Arno Denecke, and Commission Members Mary Bishop, Wallace 
Brill and Sonia Buist. Present on behalf of the Department were 
Michael Downs, acting for Director Fred Hansen, and several members 
of the Department staff. 

The purpose of this special meeting was to continue deliberation and 
reach a decision in the matter of the denial of 401 Certification to 
the Lava Diversion Project, Federal Energy Regulatory Commission 
No. 5205, Deschutes County. 

The Commission's Order and a verbatim transcript of this meeting are 
made a part of the record in this matter. 

For the record, Chairman Petersen disqualified himself. One of 
Chairman Petersen's partners in his law practice is the Bend City 
Attorney. Subsequent to the Commission's May 8, 1985 meeting when 
this item was originally discussed, Chairman Petersen discovered that 
the City of Bend had joined with Deschutes County in the FERC 
proceeding and was supporting Deschutes County's position in delaying 
the application on this particular item. While Chairman Petersen 
did not believe there was a conflict, in the interest of avoiding 
any appearance Of· impropriety and questions because of that 
relationship to the City.of Bend, he decided not to vote or to 
participate in the argument or deliberations. The rest of the 
Commission agreed with Chairman Petersen's decision. 

The following decisions were made by the Commission. 

1. Sustain the Department's decision to deny 401 Certification under 
the Clean Water Act for failure to comply with the requirements 
of Oregon land use law. 
vote: Commissioners Bishop, Brill, Buist - yes 

Commissioner Denecke - no 
Chairman Petersen - abstain 

2. Deny Deschutes County intervenor status. 
Vote: Commissioners Bishop, Brill, Buist, Denecke - yes 

Chairman Petersen - abstain 

DOY421 -1-



3. The Commission will not rule one way or the other on the 
allegation that, as a matter of law, Deschutes county erred in 
failing to grant a statement of land use compatibility. 
Vote: Commissioners Bishop, Brill, Buist, Denecke - yes 

Chairman Petersen - abstain 

4. The Department did not violate the consistency standard of Oregon 
Administrative Procedure Act, Section 183.484, by not requiring 
previous 401 applicants to obtain a Statement of Compatibility. 
Vote: Commissioners Bishop, Brill, Buist, Denecke - yes 

Chairman Petersen - abstain 

There being no further business, the meeting was adjourned. 

Respectfully submitted, 

~~~\ 
EQC Assistant 

CAS:y 
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BE~'ORE THE ENVIRONMENTAL QUALITY COMMISS·fON 
OF THE STATE OF OREGON 

In Re: 

LAVA DIVERSION PROJECT 
FERC No. 5205 
Deschutes County, Oregon 

BACKGROUND 

) 
) 
) 
) 
) 

STIPULATED FACTS, 
CONCLUSIONS OF LAW, 
AND FINAL ORDER 

A hearing in the above case was held before the 

Environmental Quality Commission on March 3, 1985 in Portland, 

Oregon. Oral argument was heard at that time. The appellant, 

Arnold Irrigation District, was represented by Neil R. Bryant, 

and the respondent, the Department of Environmental Quality (DEQ) 

was represented by Michael B. Huston. Just prior to the hearing, 

Deschutes County submitted a memorandum to the commission raising 

additional issues and requesting intervenor party status. The 

commission continued deliberation on these matters to a meeting 

on March 22, 1985. The· decisions reached by the commission at 

that time are set forth below. 

STIPULATED FACTS 

General Energy Development, Inc. (GED) holds Permit No. 5205 

issued by the Federal Energy Regulatory Conu~ission (FERC) to plan 

and design the Lava Diversion Hydro Project on the Deschutes 

River south of Bend, Oregon. Arnold Irrigation District is 

involved with GED in the development of this project. By letter 

of November 23, 1983, GED applied to DEQ for water quality 

compliance certification pursuant 

Page 1 - STIPULATED FACTS 

to § 401 of the Clean Water 
I HEREBY CERTIFY THAT THE ABOVE IS 

FULL AND TRUE COPY OF THE ORIGINAL 
OF T~WHOL.E THEREOF 

"""4.{_~_~&,,,a~~=--~~~~~ 
ES E. ETERSEN, Chairman 
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Act. 33 USC 1341. Before FERC may issue a license to construct, 

GED must provide FERC this certification of compliance. 

By letter of November 27, 1984, DEQ denied issuance of cer

tification on two bases. First, eight areas of potential tech

nical water quality impacts were not adequately addressed by GED. 

These areas were addressed to the satisfaction of DEQ prior to 

the commission's hearing and were not at issue. Second, GED did 

not supply DEQ a statement of compatibility with the Deschutes 

County comprehensive plan and land use ordinances. Oregon law 

requires that any state agency decision which affects land use be 

made in accordance with local comprehensive plans and ordinances. 

DEQ's land use procedures provide the statement of compatibility 

shall be issued by the appropriate local government. Since GED 

did not supply DEQ this statement of compatibility, § 401 cer

tification of compliance was withheld. 

In December of 1983, Deschutes County passed ordinance 

Nos. 83-058 and 83-066. These ordinances limit hydroelectric 

development on the Deschutes River pending the completion of a 

study assessing the cumulative impacts upon the environment of 

the numerous planned projects. Until the study is completed 

(expected to occur in July of 1985), any project must meet the 

special standards of the ordinance and obtain a conditional use 

permit. GED requested a statement of compatibility from 

Deschutes County, but the request was denied. 

By letter of December 14, 1984, Arnold Irrigation District 

appealed DEQ's denial of certification to the commission pursuant 

Page 2 - STIPULATED FACTS 
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to OAR chapter 340, .division 11. To meet obligations with FERC, 

the appellant requested that expedited procedures be used in this 

case. Appellant agreed to limit the case to the three issues 

discussed below and to waive all rights to contested case proce-

dures, except the right to appeal any final commission decision 

to the courts. With the agreement of the department, the case 

was briefed and submitted to the commission under such expedited 

procedures. 

CONCLUSIONS OF LAW 

For the reasons stated below and in the department's brief, 

the com.mission adopted the following conclusions:* 

1. DEQ properly denied § 401 Clean Water Act certification 
for failure to comply with the requirements of Oregon land use 
law. 

2. DEQ did not violate the consistency standard of 
ORS 183.484 by not requiring previous § 401 certification appli
cants to obtain statements of compatibility. 

3. The commission will not rule one way or the other on 
the allegation that, as a matter of law, Deschutes County erred 
in failing to grant a statement of land use compatibility. 

4. Deschutes County's petition to intervene is denied. 
Therefore, it is not necessary or appropriate to rule on the 
additional issues raised by the county. 

*Chairman Petersen abstained from all voting in this matter 
to avoid any appearance of conflict resulting from his law firm's 
representation of the City of Bend in related matters. 

The first conclusion was adopted by a 3-1 vote. 
Commissioner Denecke did not agree with the majority's opinion 
that DEQ properly denied GED's § 401 certification for failure to 
comply with the requirements of Oregon land use law, and there
fore he voted "no." All other conclusions were adopted by a 4-0 
vote. 

Page 3 - STIPULATED FACTS 



OPINION 

The commission holds the DEQ correctly denied GED § 401 

compliance certification for failure to comply with the require

ments of Oregon land use law. 

§ 40l(d) provides that § 401 certification shall set forth 

limitations and requirements necessary to assure compliance with 

appropriate requirements of state law. Oregon land use law 

requires DEQ to consider comprehensive plans and land use 

ordinances when making decisions affecting land use. DEQ's 

coordination agreement with the Land Conservation Development 

Commission (LCDC), required by statute, lists § 401 certification 

as a decision affecting land use. Thus, § 401 allows states to 

consider "other appropriate requirements of state law", and in 

Oregon, land use considerations have been directly linked to 

water quality considerations. 

DEQ did not violate the consistency standard of ORS 183.484. 

In this case, DEQ adequately explained by letter to GED the 

reasons for its change in procedure. The change in procedure 

was designed to correct prior inadequate or erroneous 

procedures •. 

The commission will. not decide whether Deschutes County 

erred in failing to grant GED a statement of compatibility. The 

commission has no basis in this case to question the county's 

interpretation of its own plan and ordinances. Appellant's con

cerns are more appropriate1y addressed to the county or other 

forums. 
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Deschutes County's petition to intervene is denied. The 

county's interests were adequately represented by DEQ and the 

outcome sought by the county has been achieved. Therefore, the 

county's interests have not been prejudiced by denial of party 

status. Because the county is denied party status, it is not 

necessary or appropriate to rule on the additional issues raised 

by the county. 

ORDER 

The decision of DEQ to deny issuance of certification of 

compliance with § 401 of the Clean Water Act to GED for failure 

to obtain a statement of compatibility with the Deschutes County 

comprehensive plan and ordinances from Deschutes County is hereby 

affirmed. 

DATED April /!,, ' 1985. 

hairman James Petersen 

NOTICE: You are hereby entitled to judicial review of this 
order. Judicial review may be obtained by filing a petition for 
review within 60 days from the service of th,is-order-., Judicial 
review is pursuant to the provisions of Oj'S' 183 .• 482./,..'._. j. .{:=_ 
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CERTH'ICATE Of rlAILING 

I hereby certify that I served the foregoing Stipulated 

facts, Conclusions of Law, and final Order on: 

Neil Bryant 
Gray, Fancher, Holmes & Hurley 
Attorneys at Law 
P. o. Box 1151 
Bend, Oregon 97709-1151 

Richard L. Isham 
Deschutes County Legal Counsel 
Deschutes County Courthouse Annex 
Bend, Oregon 97701 

Michael Huston 
Assistant Attorney General 
500 Pacific Building 
520 s.w. Yamhill 
Portland, Oregon 97204 

on the l?th day of 
~~~~~~~~~ 

April , 1985, by mailing to them 

true and correct copies thereof, certified by me as such. 

/s/ James E. Petersen 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Direct.or 

SUBJECT: Agenda Item No. B, June 7, 1985, EQC Meeting 

March and April 1985 Program Activity Report 

Discussion 

Attached are the March and April 1985 Program Activity Reports. 

ORS 468.325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Solid Waste facility plans and specifications approvals 
or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be 
functions of the Department, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Commission regarding the status of 
reported activities and an historical record of project plan and 
permit actions; 

2. To obtain confirming approval from the Commission on actions taken 
by the Department relative to air contaminant source plans and 
specifications; and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases. 

Recommendation 

It is the Director's recommendation that the Commission take notice of 
the reported program activities and contested cases, giving confirming 
approval to the air contaminant source plans and specifications. 

SChew:y 
My414 
229-6484 
Attachment 

~ 
~ Fred Hansen 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

Monthly Activity Report 

March and April 1985 

Table of Contents 

Air Quality Division 

Summary of Plan Actions • • • • • 
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Listing of Permit Actions Completed 
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Listing of Permit Actions Completed 

Hazardous and Solid waste Management Division 

Summary of Plan Actions • • • • • • • • • • • • • • 
Summary of Hazardous and Solid Waste Permit Actions 

Listing of Solid waste Permit Actions Completed 
Listing of Hazardous Waste Disposal Requests 

Noise Control Section 
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Listing of Noise Control Actions Completed 

Enforcement Section 
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Hearings Section 

Contested Case Log 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid Waste Divisions 

(Reporting Unit) 

SUMMARY OF PLAN ACTIONS 

Plans Plans 
Received Approved 

Month FY Month FY 

Air 
Direct Sources 7 63 4 63 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 7 63 4 63 

Water 
Municipal 17 116 19 108 
Industrial 6 49 4 47 
Total 23 165 23 155 

Solid Waste 
Gen. Refuse 4 32 1 24 
Demolition 
Industrial 2 23 1 19 
Sludge 1 2 
Total 6 56 2 45 

Hazardous 
Wastes 1 7 6 

GRAND TOTAL 37 291 29 269 

1 
MY413 (5/85) 

March 1985 
(Month and Year) 

Plans 
Disapproved Plans 
Month FY Pending 

0 0 28 

0 0 28 

0 4 23 
0 0 15 
0 4 38 

18 
1 

11 

30 

1 

4 97 



l\) 

COUNTY NUMBER 

DOUGLAS 014 
015 

WASHINGTON 029 
COLU~9IA 042 

DEPARTMENT OF ENVIRONMEN'l'/\L QUJ\LITY 
AIR QUALITY DIVISION 

MONTJII.Y ACTIVITY RP.PORT 
DIREC'l' SOURCES 

PI,AN J\C'fIONS COMPLETED 

SOURCE PROCESS DESCRIPTION 

GREGCRY TI~BER RE3CURCE~ VENEER DPYER CONVERSION 
AIR SYSTEM MODIFICATION 

HERVIN COMPANY EXHAUST CONTROL SYSTEM 
BOISE CASCADE CORP NG-FIRED STEAM GENEROTOR 

TOTAL NUM8Eq QUICK LOOK REPORT LINES 4 

Dl\TE OF 
ACTION ACTION 

02126/85 APF'RCVED 
02/21/85 APPROVED 
03113/85 APPROVED 
03/20/85 APPROVED 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Diyision March 1985 
(Reporting Unit) (Month and Year) 

Di,rect Soyrces 

New 
Existing 

Renewals 

Modifications 

Total 

Ind;!.rect :;ioyrc!ls 

New 

Existing 

Renewals 

Modifications 

Total 

GRAND TOTALS 

Number of 
Pending Permits 

36 
8 

15 
5 
5 

19 
45 

....R 
145 

MAR.5 (8/79) 
AA4407 

SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Month 

3 
0 

10 

-5. 
18 

0 

0 

0 

_Q 

_.Q. 

18 

n Month 

26 3 
23 7 

130 15 

_a]_ -3. 
200 28 

3 0 

0 0 

0 0 

-1.. _.Q. 

-11.. _.Q. 

204 28 

n 

25 
29 

134 

-5.2. 
240 

4 

0 

0 

-1.. 

-5.. 

245 

Pending 

14 
14 

105 

..R 
145 

0 

0 

0 

_JL 

_o 

145 

Cgmments 

Permits 

107 3 

1301 

To be reviewed by Northwest Region 
To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

3 

Sources 
Reqr•g 
Permits 

1122 

1350 



DEf'J\H'~EN'l' OP ENVlRON~ll::N'rl\.J.. QUAI.I'l'Y 
AIR QUAJ,J.'l'Y DIVISION 

MONTllf,Y ACTIVITY REPORT 
DIRECT SOURCES 
PERMITS ISSUED 

PERMIT Tl.PPL. 01\TE TYPE 

COUNTY SOURCE NUMBER RF,CEIVED STA'rUS ll.CIIIEVED APPL. PSEJ, 

KLAM.G.TH f4U-MIX CONCffETE 18 C043 02126/SS PERMIT ISSUED 02126185 EXT 
MOLTNO~AH ROSS ISLAND SAND GRAVEL 26 1¥41 02126185 PERMIT ISSUED 02/2~/85 RNW 
PORT.SOURCE ROSEBUQ~ S,G.NO & GRAVEL 37 0126 02126/85 PERMIT ISSUED 02126185 R~W 

PORf.SOURCE ~ERIOIAN qQCK INC 37 0191 02126/95 PERMIT ISSUED 02/26185 MOD 
02/26/65 PERMIT ISSUED 02/26/SS MOD 

COLUM9IA ST HELENS ASPHALT INC 05 2538 03106/85 PERMIT ISSUED 03/05/BS EXT 
MARION Tll:US JOI:iT CORP 24 3025 03/06/SS P~RMIT ISSUED 03106/85 NEW 
WA~HINGTON INTEL CORPORATION 34 2631 03106/85 PERMIT ISSUED 03/06/85 EXT 
PORT.SOURCE WARM SPRI~GS C~SH i CNSTR 37 0332 OJ/06/85 PERMIT ISSUED 031061 BS EXT 
CLA.CKA'.1AS o~~~ED-NORTHWEST PAVl~G 03 1760 03107/BS PERMIT ISSUED 03/07/85 RNW 
CLACKA'"'!AS CONSTRUCTION ~GGaEGATES 03 1919 03/07185 PERMIT ISSUED 03/07185 R~W 
CLACKAMAS DEEP CREEK SAND i GRAVEL 03 2666 03/07/~5 PERMIT ISSUED 03/07/85 EXT 
COLU~BtA ELLSON CEDAR PRODUCTS INC 05 2534 03/07/RS P~RMIT ISSUED 03/071>5 E'1 

GRANT BLUE MOUNTAIN HOSOITAL 12 0020 03/07/85 PERMIT ISSUED 03/07/85 RNW 
Lb.KE OST~ANDER CONSTRUCTIO~ CO 19 0011 03/07/85 PERMIT ISSUED 03107185 RN~ 
LINN NORTH SANTIAM SAND~G~AVEL 22 6310 03/07/85 PERMIT ISSUED 031n1ss RN• 
MULTNOMAH NORWEST PU5LISHING CO 26 1802 03107/85 PEPMIT ISSUED 03/07185 MOD 
POLK VALLEY CONCRETE \ GRAVEL. 27 40Q5 03/07185 PERMIT ISSU~D 03/07/85 RNW 
POLK DERRY WAREHOUSE CO 27 6008 03/01!85 PERMit ISSUED 03i01t8S RNW. 
U"1A.TILLA PE~OLETON GRAIN GRO~ERS 30 0063 03/07/85 PERMIT ISSUED 031071 SS RNW 
UN! ON R-D MAC l~C 31 0020 03/07/85 PERMIT ISSUED 03/07185 RNW 

~ 
WASHINGTON ALLEN FOREST PRODUCTS CO 34 2688 03/07/85 PERMIT ISSUED OJ/07/S5 Ext 
KLA~ATH GILCHRIST TI~PER CO. 18 0005 03/11/85 PERMIT ISSUED 03/11/85 RNW 
MULTNOMAH ROSS ISLAND SAND ~ SRAVEL 26 30J6 JJ/11/35 PERMIT ISSUE~ 03/11/85 R'lW 
coos GEO•GIA-?ACIF!C ~ESINS c 06 0037 03/19/85 PERMlT ISSUED 03/19/SS NEW 
WASHINGTON TIM3ER3EST1 INC 34 2680 03/19/85 •ERMIT ISSUED 03119/85 NEW 
"'iULTNOMAH HERCULES INCORPQqATED 26 1314 03120/85 PERMIT ISSUED 03/20/85 RNW 
~ULTNO~AH SIR!> i SON I~C. 26 2043 03/21/05 PERMIT !SSUED 03/21135 RNW 

TOTAL ~U~9E~ QU!C~ LOOK ~EPC~T LtN:s 29 

--------\ 



DEPARrMENI' OF ENVIRCNMENI'AL ipALITY 

MONI' llL Y ACTIVITY REPORr 

Water Qiality Div is ion 
(Reporting Unit) 

PLAN ACTIONS COMPLETED 

* 
* 
* 

County * 
* 
* 

Name of Source/Project 
/Site and Type of Same 

INDUSTRIAL WASTE SOURCES 4 

Tillamook 

Tillamook 

Tillamook 

Benton 

WIR. 3 (5/79) 

Steve Harris Dairy 
Manure Control System 
Tillamook 

Jam es Dur rer Dairy 
Manure Control System 
Tillamook 

Donald Wyss 
Manure Control Facility 
Tillamook 

City of Philanath 
Filter Backwash Control 
System, Philanath 

WM70 

* Date of 
* Action 

* 

3-11-85 

3-11-85 

3-11-85 

3-11-85 

5 

March 1985 
(Month and Year) 

* 
* 
* 

Action 

Approved 

Approved 

Approved 

Approved 

* 
* 
* 



DEPARl'MENl' OF ENVIRONMENl'AL QJALITY 

MONl'llLY ACTNITY REPORI' 

Water Q.Iality Div is ion March 1985 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED 23' 

* 
* 
* 

County * 
* 
* 

Name of Source;Project 
/Site and Type of Same 

* Date of * 
* Action * 

Action 

* 

MUNICIPAL WASTE SOURCES 19 

Douglas 

Douglas 

Lane 

Clackamas 

Clackamas 

Clatsop 

Umatilla 

Wasco 

Wasco 

Wasco 

Wasco 

Lincoln 

MAR. 3 ( 5/7 9) 

Green Sanitary District 3-ll-85 
Winston Maintenance Station 

Glendale 
Rex Morningstar Property 3-11-85 

Cottage Grove 3-21-85 
Davidson Avenue Ext. 

Oaklodge Sanitary Dist. 3-21-85 
Hidden Oaks Estates 

Boring (CCSD) 3-21-85 
Collection, Treatment 
and Outfall 

Westport Service Dist. 3-25-85 
Collection, Treatment 
and O~tfall 

Echo 3-2 7-85 
Lagoon Sealing, Disinfection 
Facility and Outfall 

Raj neesh (Antelope) 3-29 -85 
Diogenes Grove 
Treatment Facility 

The Dalles 3-30-85 
E. 10th/Oregon Ave. 

The Dalles 3-30-85 
Old Durfur Rd./I'hompson St. 

The Dalles 3-30-85 
E. 18th/I'hompson St. 

Waldport 3-30-85 
Norwood Hts., 2nd Ed. 

WM70. l 

* 

6 

Provi si anal 
Approval 

P rovi si anal 
Approval 

Pro vi si anal 
Approval 

Provi si anal 
Approval 

Pro vi si on al 
Approval 

Comments to 
Engineer 

Provi si anal 
Approval 

Corranents to 
Engineer 

Pro vi si anal 
Approval 

Provi si anal 
Approval 

Pro vi si anal 
Approval 

Provi si anal 
Approval 

* 
* 
* 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division March 1985 
(Reporting Unit) (Month and Year) 

* County 

* 
* 

PLAN ACTIONS COMPLETED 

* Name of Source/Project * Date Of * 
* I Site and Type of Same * Action * 
* * * 

MUNICIPAL WASTE SOURCES (Cont.) 
Wasco The Dalles 3-30-85 

E. 18th/Thompson St. 

Lincoln Waldport 3-30-85 
Norwood Hts., 2nd Ed. 

Malheur Ontario 3-30-85 
Eastside Dev. Project 

Deschutes Sunriver 3-30-85 
Fairway Point Village IV 

Deschutes Sunri ver 3-30-85 
The Pines, Phase II 

Deschutes Sunriver 3-30-85 
Circle Four Ranch 

Clackamas Lake Oswego 3-30-85 
Carmon Oaks Ext. 

Umatilla Stanfield 4-1-85 
Rehabilitation of STP 
and Disinfection FAcility 

Josephine Redwood SSSD 4-8-85 
James Klapatch 

MAR.3 (5/79) WM70 .1 

7 

Action 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Pro vi si onal 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

* 
* 
* 
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0 
0 
0 
1 

4 

0 
0 
0 
0 
0 

0 

9 

1 
0 
0 
0 
0 

. 1 

J 
0 
0 
0 
0 

3 

0 
0 
0 
0 
D 

0 

:::::::::; 

4 

FISC;.L YEAR 

N?DES WPCF GEN 

3 
0 

28 
1 
6 

38 

1 
1 

23 
0 

1 0 

35 

0 
0 
D 
0 
0 

0 

73 

5 
0 

10 
0 
4 

H 

4 
0 

1 0 
0 
a 

22 

0 
0 
0 
0 
0 

0 

===== 
41 

4 
0 
0 
0 
0 

4 

30 
0 
0 
0 
0 

30 

0 
0 
0 
0 
0 

0 

==:::== 
34 

APPLICATIONS 
PENDING PERMIT 
ISSUANCE (1) 

NPDES WPCF GEN 

1 
0 

33 
1 
6 

41 

5 
0 

32 
1 
5 

43 

0 
0 
0 
0 
0 

0 

===== 
84 

7 
0 

1 5 
1 
0 

23 

13 
0 

1 5 
0 
1 

29 

0 
0 
0 
0 
0 

0 

52 

0 
0 
0 
0 
0 

0 

3 
0 
0 
0 
0 

3 

0 
0 
0 
0 
0 

0 

3 

4 A?R 85 

CURRENT TOTAL 
OF 

ACTIVE PERMITS 

NPDES ~PCF GEN 

239 143 69 

1 72 142 269 

2 11 60 

:::==== :::;:;:::;:;:: 

41 3 296 398 

1) ~CE3 hOT INCLJD~ APPLICATIO~S WITHD~AWN SY TH~ APPLICANT, APPLICATIONS WHERE IT WAS DETERMINED A PERMIT WAS NOT NEEDED1 
A~D A??LIC~T!:~s WHE9~ THE P[RMIT WAS D~NIE~ ay DEQ. 

IT SJE~ INCLUDE APPLICATIONS PEiDI~iS FROM PREVIOUS MONTHS AND THOSE FILED AFTER 31-MAR-BS. 

,~~~ 1~~~ A~FLICATION 

~w - ~~NEJ~L ~ITH EFFLUENT LIMIT CHANSES 
~~0 - ~E~~~;L ~ITHOUT EFFLU~~T LI~IT CHPNGES 
MW - ~COIFIC~TION ~ITH It:CP~ASE I~ EFFLUENT LIMITS 
~~J - ;~QDIFICATI:~ ~ITHDUT INCREASE IN EFFLUENT LIMITS 

r 



1 

co 

\ISSUE2-R 

PERMIT SUB- SOURCE 

ALL PERMITS ISSUED BETWEEN 01-MAR-85 AND 31-MAR-85 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

~AT NUMaER TYPE TYPE ID LEGAL NAME CITY 

==================== 
GENERAL: FILTER BACKWASH 
==================== 

OOM 200 GEN02 NEW 1 00048 PHILOMATH, CITY OF PHILOMATH 

==================== 
GENERAL: PLACER MINING 
==================== 

IND 600 GEN06 NEW 100056 BUCKNER, MAX 

==================== 
GENERAL: SUCTION DREDGES 
==================== 

iND 700 GENO? NEW 100055 THOMPSON, MIKE 

==================== 
GENERAL: OILY STORMWATER RUNOFF 
==================== 

IND 1300 GEN13 NEW 68473 PENNZOIL COMPANY PORTLAND 

==================== 
NP DES 
==================== 

DOM 100036 NPDES RWO 198 21 coos BAY1 CITY OF EMPIRE 

DOM 100037 NP DES RWO 34630 GRANTS PASS, CITY OF GRANTS PASS 

DOM 100038 NPDES RWO 73412 RAINIER, CITY OF RAINIER 

IND 100039 NPDES NEW 100025 PORT OF PORTLAND PORTLAND 

8 APR 85 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

BENTON /WVR 13-MAR-85 31-DEC-85 

BAKER /ER 26-MAR-85 31-JUL-86 

JACKSON /SWR 22-MAR-85 31-JUL-86 

MULTNOMAH /NWR 28-MAR-85 31-JUL-88 

COOS /SWR 01-MAR-85 30-NOV-89 

JOSEPHINE /SWR 01-MAR-85 30-NOV-89 

COLUMBIA /NWR 11-MAR-85 30-NOV-89 

MULTNOMAH /NWR 11-MAR-85 31-JAN-90 

~--

r 



'"'"' 0 

_j 
~· 

IISSUE2-R ALL PERMITS ISSUED BETWEEN 01-MAR-85 AND 31-MAR-85 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT sue- SOURCE 
,AT NUMBER TYPE TYPE IO LEGAL NAME CITY 

IND 2791 NPDES MWO 15810 CHAMPION INTERNATIONAL CORPORATION DEE 

DOM 100044 NPDES RWO 36646 HANSEN, HOMER P. EUGENE 

IND 100045 NPOES RWO 42188 INTERNATIONAL PAPER COMPANY GARDINER 

DOM 100046 NPDES RWO 96010 LARRANCE, ART BUTT EV ILLE 

DOM 100047 NPDES RWO 86840 SWEET HOME, CITY OF SWEET HOME 

IND 100048 NPDES RWO 83345 SOUTHERN OREGON SALES, INC. MEDFORD 

DOM 100049 NPDES RWO 17318 CLOVERDALE SANITARY DISTRICT CLOVERDALE 

==================== 
WPCF 
==================== 

DOM 3649 WPCF MWO 76940 CAINE, PETER R. 

'OM 3816 WPCF NEW 97231 WILLAMETTE PASS SKI CORPORATION 

IND 100035 WPCF NEW 10106 BORDEN, INC. LA GRANDE 

IND 3276 WPCF MWO 97066 WILLAMETTE INDUSTRIES, INC. SEND 

IND 100040 WPCF NEW 93738 WARD, WARREN D. 

IND 3787 WPCF MWO 9584 STALEY, A. E. MANUFACTURING COMPANY SHNFIELD 

DOM 100041 WPCF RWO 77740 SALEM DEVELOPMENT, INC. SALEM 

DOM 100042 WPCF RWO 90930 U. S. DEPARTMENT OF AGRICULTURE 

DOM 100043 WPCF 'RWO 5450 BAKER COUNTY SUMPTER 

lJ 

8 APR 85 PAGE 2 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

HOOD RIVER/CR 20-MAR-85 30-•PR-81 

LINN /WVR 28-MAR-85 31-DEC-89 

DOUGLAS /SWR 28-MAR-85 30-NOV-89 

MARION /WVR 28-MAR-85 31-DEC-89 

LINN /WVR 28-MAR-85 31-JAN-90 

JACKSON /SWR 28-MAR-85 31-MAR-90 

TILLAMOOK /NWR 28-MAR-85 30-JUN-89 

KLAMATH /CR 01-MAR-85 31-JAN-88 

KLAMATH /CR 01-MAR-85 28-FEB-89 

UNION /ER 01-MAR-85 31-DEC-87 

DESCHUTES /CR 11-MAR-85 30-SEP-85 

DOUG,LAS /SWR 

UMATILLA /ER 

MARION /WVR 

JACK SON /SWR 

BAKER /ER: 

15-MAR-85 31-JAN-90 

20-MAR-85 31-DEC-83 

28-MAR-85 31-MAR-90 

28-MAR-85 31-JAN-90 

28-MAR-85 31-AUG-89 

L 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division March 1985 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

General Refuse 
New 
Closures 
Renewals 
Modifications 
Total 

Demolition 
New 
Closures 
Renewals 
Modifications 
Total 

Industrial 
New 
Closures 
Renewals 
Modifications 
Total 

Sludge Disposal 
New 
Closures 
Renewals 
Modifications 
Total 

Hazardous Waste 
New 
Authorizations 
Renewals 
Modifications 
Total 

GRAND TOTALS 

SC2166 .B 
MAR.5S ( 11/84) 

Permit 
Actions 
Received 

Month FY 

1 
1 
2 
1 
5 

1 
1 
1 

3 

7 
2 

24 
3 

36 

2 

5 
3 
8 
3 

19 

1 5 
128 1185 

129 1190 

137 1247 

Permit 
Actions 
Completed 

Month FY 

2 
5 
1 
8 

1 
2 

3 

128 

128 

139 

11 
8 

12 
4 

35 

2 

1 
3 

5 
8 
7 
2 

22 

1 
2 
4 

7 

3 
1185 

1188 

1255 

Permit 
Actions 
Pending 

2 
7 

29 
1 

39 

2 

2 

4 
5 

12 
1 

22 

7 

8 

71 

11 

Sites 
Under 
Permits 

168 

12 

100 

17 

15 

312 

Sites 
Reqr• g 
Permits 

16 8 

12 

100 

17 

19 

316 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

* County 

* 
* 
Clatsop 

Klamath 

Curry 

Curry 

Lincoln 

Columbia 

Curry 

Klamath 

Wallowa 

Jackson 

Yamhill 

SC2166.D 
MAR.6 (5/79) 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project * Date of 

* /Site and Type of Same * Action 

* * 
Astoria Landfill 316185 
Existing facility 

Weyerhaeuser, Klamath Falls 3/18/85 
Existing facility 

Champion International 3/21/85 
Jerry's Flat Landfill 
Closed facility 

Nesika Beach T. S. 3/21/85 
Existing transfer site 

s. Lincoln Landfill 3/21/85 
Existing facility 

Cheryl J. Davis 3/26/85 
Panoply Farms 
New woodwaste site 

Agness Transfer Station 3/28/85 
Existing facility 

Keno Transfer Station 3/28/85 
Existing facility 

Lostine Transfer Station 3/28/85 
Existing facility 

Butte Falls Landfill 3/29/85 
Existing facility 

Whiteson Landfill 3/29/85 
Closed facility 

12. 

March 1985 
(Month and Year) 

* Action * 
* * 
* * 

Permit amended 

Closure permit 
issued 

Closure permit 
issued 

Permit renewed 

Permit renewed 

Letter authorization 
issued 

Permit renewed 

Permit renewed 

Perm! t renewed 

Closure permit 
application rejected 

Closure permit 
application rejected 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

March 1985 
(Month and Year) 

HAZARDOUS WASTE DISPOSAL REQUESTS 

CHEM-SECURITY SYSTEMS. INC,, GILLIAM CO. 

J'IJ\Qr~ESCRIPTION 

* * * Date * Type 
* * Quantity * 
* Source * Present * Future * 

-*~~~~*~~~~~~--~~~~-*~~~~~~~-*-~~~~~~*~~~~~~* 

TOTA'- REOUESTS GRANTED - 127 

OREGON - 45 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

Butoxyethanol, amino
ethanol, water, inert 
absorbent material 

Small PCB capacitors 
less than 3 lb. each 

Battery casings with 
lead oxide, mud, 
rubber & plastic 

Heavy metal hydroxide 
sludge 

Fenthion-0, 0-dimethyl 
0-(3-methyl-4-(methyl
thio phenyl) phosphoro
thioate, aromatic 
petroleum distillate, 
inert ingredients 

Metal (Zr, Mg, Ti, Cb, 
Hf) scrap & fines 

Hydrofluoric acid, 
water 

Hydraulic fluid, 
tetrachlorophenol, 
pentachlorophenol 

SC2166.E 
MAR, 15 ( 1/82) 

Electronic co, 

Electric util. 

Battery recyc. 

Electroplating 

C!lemical co, 

Mfg. of non
ferrous metals 

Electronic co. 

Lumber preserv. 

13 

1 drum 0 

1 drum 0 

2000 tons 0 

0 24 drums 

2 drums 0 

0 7 cu. yd. 

0 416 ,000 gal. 

1 drum 0 



* * * * Quantity 
* Date * Type * Source * Present * Future 

* * * * * 
3/4 Water, pen ta chl oro- Lumber preserv. 10.000 gal. 0 

phenol ( Perma tox 180) 

3/4 Waste sulfuric acid Vehicle maintnc. 0 1 drum 
& caustic soda 

3/4 Sodium sulfite, hydro- Photo films 0 1 drum 
quinone, boric acid, processing 
sulfuric acid, acetic 
acid, hydroxyl amine 
sulfate, formaldehyde, 
methanol, organo silicon 
fluid 

3/4 Soil, Perma tox 1 80 
pentachlorophenol-
contaminated clothing 

3/4 Contaminated wood 
residue containing 
tetrachlorophenol, 
pentachlorophenol 

3/4 Spill cleanup material 
consisting of phos-
phorous oxychloride, 
absorbent material and 
broken inert containers 

3/4 Ethyl alcohol, methyl 
alcohol, acetone, 
pigment residue, resin 
residue, mineral spirit, 
lead octoate, 
111-trichloroethane 

3/4 Xylene, Diazinon, Kel-
thane, Malathion, 
Dursban, 2,4-D, salts, 
esters and water 

3/4 Octachloro-4,7-methanol-
tetr ahydri ndane, 
petroleum distillate, 
inert ingred. 

3/4 Xylene, Diazinon, Kel-
thane, Malathion, 
Dursban, 2,4-D, salts, 
esters and water 

SC2166.E 
MAR.15 (1/82) 

Lumber preserv. 10 cu.yd. 0 

Lumber anti- 0 60 drums 
stain oper. 

Electronic co. 1 drum 0 

Mfg. of business 4 drums 0 
forms 

Chemical co. 0 1500 gal. 

Chemical co. 1 drum 0 

Chemical co. 0 26 drums 

14 

* 
* 
* 



* * " * Date * Type * 
* * * 
3/4 Red powder epoxy 

paint consisting of 
cadmium, epoxy resin, 
silica & calcium 
carbonate and dicyan-
diamide 

3/4 Mixture of trichloro-
ethylene, 2-propanol 
alcohol, acetone & 
methanol 

3/4 Spill cleanup material 
consisting of phos-
phorous oxychloride, 
absorbent material and 
broken inert containers 

3/5 Plating bath contain-
ing water, ammonium 
per sulfate, copper 
sulfate 

3/5 Less than 500 ppm PCB 
in core and coils 
remainder metal, paper 

3/5 Fire debris contami-
nated with misc. 
pesticides 

3/5 Plating bath contain-
ing water, hydrogen 
peroxide, sulfuric acid, 
copper sulfate 

317 Copper oxide, zinc 
oxide, chromium-HEX, 
aluminum oxide 

3111 Water, HF 

3111 Pyrethrins, piperonyl 
butoxide, ether 
petroleum distillate, 
inert ingredients, 
O,O-diethyl-0-(2-iso-
propyl-6-methyl-4-
pyrimidinyl) phosphoro-
thioate (Diazinon) 

SC2166 .E 
MAR.15 (1/82) 

* Quantity " Source * Present * Future * 
* * * 

Mfg. of chain 1 drum 0 
saw 

Electronic co. 5 drums 0 

Electronic co. 1 drum 0 

Electroplating 0 10 drums 

Mfg. of elect. 36,000 0 
equipment lb. 

Greenhouse fire 5 cu.yd. 0 

Electroplating 0 12 drums 

Ammonia plant 8 cu. yd. 0 

Semicond. mfg. 0 100 drums 

Chemical co. drum 0 

15 



* * * Date * 
* * 

Type * 
* 
* 

Source 
* 
* 
* 

Quantity 
Present * Future 

* 
3/14 Sand, Zep Presto carb Automotive 110 gal. 0 

cleaner consisting of repair shop 
water ( 10%) , methylene 
chloride (85%), wetting 
agent (4%), crysilic 
acid ( 1%) 

3/14 Lab chemicals in lab Food processing 1 drum 0 
pack including propy-
lene glycol, methyl 
ethyl ketone, pyridine, 
methyl glycol, F04 
diffusion silicone and 
ethylene glycol mono-
methyl ether 

3/14 Permatox 180 mixed with Lumber anti- 2100 gal. O 
wood residue (waste stain treatment 
pentachlorophenol) 

3/14 Permatox 180 mixed with Lumber anti- 2100 gal. 0 
water, residue (waste stain treatment 
pentachlorophenol) 

3/14 Misc. chemicals Dept. store O 200 gal. 

3/14 Herbicide lab samples Chemical co. 10 drums O 
containing clay, eptam, 

3/14 

3/21 

3/21 

3/21 

3/21 

roneet, vernam 

Waste sludge contain- Can production 
ing acrylic and vinyl 
resins, solvents: 
butyl cellosolve, MEK, 
n-butyl alcohol, toluene, 
xylene, cellosolve, 
acetate, mineral spirits 
(MIBK) 

Off-spec. Eptam tech
nical product 

Misc. chemicals (lab 
pack) 

PCB-contaminated 
transformers containing 
less than 500 ppm 

PCB-contaminated 
transformers and oil 

Chemical co. 

Dept. store 

Electronic co. 

State agency 

SC2166.E 
MAR.15 ( 1/82) 

16 

0 150 drums 

1 O drums O 

0 1200 gal. 

0 10,000 
cu. ft. 

150 gal. 0 

* 
* 
* 



* * * Date * 
* * 

Type 
* 
* 
* 

Source 
* 
* 
* 

3/21 Chromic acid sludge Electroplating 

3/21 

3/26 

3/26 

3/26 

3/26 

consisting of water, 
silicon, chromium, 
sulfur, lead, calcium, 
sodium, iron, barium, 
aluminum 

Dirt, clay contami
nated with 10-24 gal. 
of tetrachlorophenol 

Spill 

Sodium methyl dithio- Chemical co. 
carbanate, clay, paper 

Chlorobenzene, inert Electronic co. 
absorbent 

Lab packs Electronic co. 

Water, trichloroethy- Chemical co. 
lene, SDA 30 ethanol, 
isopropyl alcohol, 
elemental silicon, 
sodium silicates, 
trichlorotrifluoroethane, 
aluminum sulfate, acetone 

WASHINGTON - 52 

3/4 Waste mercury metal, 
contaminated rags, 
fluorescent bulbs 

3/4 Clothing contaminated 
with lead 

3/4 Spent electrolytic 
pot lining containing 
F; CN, c, Al203, Al 

3/4 Limestone, lignin 
pitch, carboxy methyl 
cellosolve, Al powder, 
Na2C03 

3/4 Mercury batteries 
containing water, mild 
boric acid solution 

SC2166.E 
MAR.15 ( 1/82) 

Defense Dept. 

II II 

Aluminum co. 

Construction 

Defense Dept. 

17 

Quantity 
Present * Future 

* 
0 2 drums 

200 cu. yd. 0 

1 drum 0 

0 24 drums 

0 1 drum 

0 31,000 gal. 

0 25 drums 

0 20 drums 

0 3900 tons 

17 ,900 lb. 0 

0 100 drums 

* 
* 
* 



* * * Date * Type * 
* 
* 

Source 
* 
* 
* 

Quantity 
Present * Future 

* * 
3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

Metal preservative 
containing paraffinic 
mineral oil, lead 
tallate, sodium 
pertolium sulfenate, 
barium dinonyl naph
thanline sulforate 

Defense Dept. 

Tank degreaser Degreasing 
containing cresylic acid, 
potassium hydroxide, 
fatty acids, methylene 
chloride, methyl alcohol, 
sodium nitrite, water 

Bromochloromethane Defense Dept. 

Beryllium compound- II II 

contaminated clothing, 
rags, polyethylene bags 

Sodium arsenate, inert TSD facility 

0 

0 

0 

0 

0 

Acetonitrile & water, Cancer research O 
acetonitrile, water & 
tetrahydrofuran, ally! 
alcohol, N-butyl metha-
crylate, carbon disulfide, 
dimethyldichlorosilane, 
dimethylformamide, dioxane, 
ethylene glycol monomethyl 
ether, glycol methacrylate, 
methanol waste, nitromethane, 
pyridine 

Drained PCB transformer Heavy equipment 1 unit 
dealer 

Pentachlorophenol, Defense Dept. O 
other chlorophenols, 
inert ingredients 

Trichloroethylene Shipping lines 0 

Nonleaking capacitors, City gov•t. O 
500 ppm polychlori-
na ted biphenyls 

SC2166.E 
MAR.15 ( 1/82) 

18 

* 
50 drums 

500 gal. 

50 drums 

10 drums 

2 drums 

12 drums 

0 

10 drums 

20 drums 

50 drums 

* 
* 
* 



* * * Date * 
* 
3/4 

3/4 

3/4 

3/4 

2/19 

3/5 

3/5 

3/5 

3/7 

317 

317 

317 

* 
Type 

* 
* 
* 

Contaminated Nalco 
product #7763 composed 
mainly of copolymer of 
acrylamide & sodium 
acrylate 

PCB oil more than 
500 ppm 

Chrome sludge 
containing water, 
chrome, calcium, sodium, 
aluminum, iron 

Used nickel/cadmium 
batteries, various 
sizes 

Wastewater treatment 
plant sludge consisting 
of water, oil, grease, 
lime, calcium sulfate 
& metal hydroxides 

Diphenylmethane, diiso
cyanate, polyisocyanate 

Shop cleaning contain
ing trichloroethylene 
& chlorinated solvents 

Water, sodium carbonate 
sodium chloride, 
concrete pieces, nickel 
chloride, iron chloride 

Spill cleanup debris 
containing petroleum 
oil, vermiculite, 
"floor dry" 

Lab pack 

Methylene chloride 

Tank bottom sludges 
containing chromated 
copper arsenate, 
chromated zinc chloride, 
mud, sand, water, wood 
chips & sawdust 

SC2166 .E 
MAR.15 ( 1/82) 

Source 

Chemical co. 

Marine equip. 
supplier 

Electronic co. 

Defense Dept. 

Wastewater 
treatment 

Aluminum co • 

* 
* 
* 

Transport. co. 

Chemical co. 

Oil spill 

Chemistry lab 

Aluminum co. 

Wood preserv. 
co. 

19 

Quantity 
Present * Future 

0 

1 drum 

0 

0 

10,000 
cu.yd. 

0 

0 

0 

0 

drum 

0 

0 

* 
300 gal. 

0 

3000 gal. 

50 drums 

3,000 
cu. yd. 

30 drums 

200 drums 

4000 gal. 

8 drums 

0 

10 drums 

48 drums 

* 
* 
* 



* * * Date * 
* * 
3/7 

3/7 

3/ 11 

3/ 11 

Type * 
* 
" 

Source 

Rinse water from Chemical co. 
chlorinated hydrocarbon 
tank cars 

Lab packs containing 
poisonous liquids & 
solids 

Chemistry lab 

Perchloroethylene, Recycling 
photopolymers, synthe-
tic rubber, paraffin wax, 
acrylates, metharcralates, 
organic fillers, plastic 
bags 

Lab packs-flammable 
liquids 

College 

* 
* 
* 

Quantity 
Present * Future 

* 
0 50 ,000 gal. 

4 drums 0 

0 180 drums 

5 drums 0 

3/ 11 Tetraethyl pyrophos
phate, other ethyl 
phosphates 

Agricultural co. 1 gal. 0 

3/ 11 

3/ 11 

3/ 11 

3/ 11 

3/ 11 

Tetraethyl pyrophos
phate, other ethyl 
phosphates 

Endrin: hexachloro
epoxyoctahydro-enro, 
endo-dimethanonapthalene, 
petroleum hydrocarbons, 
inert 

(Carbary!) 1-naphthyl 
n-methyl, carbamate, 
inert 

" 

" 

" 

Thiodan: ( endosulfan) " 
6,7,8,9.10.10-hexa
chloro-1,5,5a,6,9,9a
hexahydro-6,9-methano-
2,4.3-benzo(e)-dioxa
thiepin-3-oxide, Zineb: 
zinc ethylene bisdithio, 
carbamate, sulfur, inert 

Diethyl diphenyl " 
dichloroethane, related 
reaction products, aroma
tic petroleum solvents, 
inert 

SC2166.E 
MAR.15 (1/82) 

" 2 gal. 0 

" 3 gal. 0 

" 350 lb. 0 

" 100 lb. 0 

" 33 gal. 0 

20 

* 
* 
* 



* * * Date * Type 

* 
3111 

3111 

3/11 

* 
Brake cleaning sludge 
containing water & 
volatile organica, 
non-colatile organics, 
silica S102, iron FeO, 
zinc ZNO, copper CuD, 
lead PbO, sodium Na20, 
tetrachloroethylene 

Waterglass batch 
containing silica sand, 
soda carbonate, calcium 
carbonate, nepheline 
syenite, zinc oxide, 
sodium bichromate 

Spent trichloroethy-
1 ene and sludge 
consisting of greases, 
oils & dirt 

* 
* 
* 

Source 

City gov•t. 

Mfg. colored 
flat glass 

Degreasing 

* 
* 
* 

3111 Dewatered lime sludge 
from electroplating 
solution consisting of 
heavy metals, lime, 
ferrous sulfate, 
caustic (NaOH), water 
and cement dust 

Waste treatment 

3/11 

3/14 

3/14 

Wastewater treatment 
plant sludge with 
contaminated soil, 
concrete & debris 

Coater plant capsule 
waste containing water, 
polyurethane capsules, 
polyvinyl alcohol, dye 
intermediates, aliphatic 
hydrocarbon, aromatic 
hydrocarbon, latex, 
starch, vegetable gum 

Magnesium pellets 
coated with potassium 
chloride, magnesium 
chloride & trace of 
sodium chloride, dirt 
& gravel 

SC2166 .E 
MAR.15 (1/82) 

" " 

Paper co. 

Track spill 
accident 

2.1 

0 

0 

0 

0 

0 

0 

Quantity 
Present * Future 

* 
12 drums 

50 drums 

550 gal. 

1600 tons 

5400 tons 

50 ,000 gal. 

100 drums 0 

* 
* 
* 



* * * * Quantity * * Date * Type * Source * Present * Future * 
* * * * * * 
3/20 PCB solids: steel Electric util. 130 cu.yd. 0 

cabinets contaminated 
with PCB 

3/20 Sodium hydroxide, Waste treatment 0 180 ,000 
aluminum, metal sul- co. gal. 
fides, heavy metals, 
dirt, debris, water 

3/20 PCB solids: concrete Electric util. 50 tons 0 
contaminated with PCB 

3/26 PCB solids: steel Electric util. 130 cu.yd. 0 
cabinets contaminated 
with PCB 

3/26 PCB solids: concrete Electric util. 50 tons 0 
contaminated with PCB 

3/26 Diatomaceous earth, Acetylene 8 drums 0 
metals, halogenated production 
hydrocarbons 

3/26 MEK sludge Electronic co. 0 25 drums 

3/26 Sulfuric acid, Electroplating 0 10 drums 
heavy metals 

OTHER STATES - 30 

3/4 Damaged mercury bulbs Public trans. 400 cu.ft. 0 
containing mercury, system ( B. C.) 
glass bulbs, electrical 
wiring, metal framing, 
wood, boxes, paper, 
electrical motors & 
electrical equipment 

3/4 Misc. fl aroma bl es & Envir. gov• t. 1 drum 0 
combustibles (lab agency ( B. C.) 
pack) 

3/4 Pentachlorophenol- II II 1 drum 0 
contaminated solid 
waste containing wood, 
paper, cardboard & 
equipment 

3/4 Lab packs II II 540 gal. 0 

SC2166 .E 
MAR.15 (1/82) 
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* * * Date * 
* * 
3/4 

3/4 

3/4 

Type 

Soil contaminated with 
DDT 

Lab waste containing 
sulfate, chloride, 
nitrate nitrite, 
phosphate ORT, 
sulfuric acid, hydro
chloric acid, nitric 
acid 

Xylene, DDT waste 

* 
* 
* 

Source 

Public works 
dept. (B.C.) 

University 
(Alberta) 

Public works 
dept. (B.C.) 

* 
* 
* 

Quantity 
Present * Future 

* 
30 cu. yd. 0 

0 1 drum 

270 gal. 0 

3/4 

3/4 

Lab packs University (B.C.) O 9 drums 

3/4 

3/4 

3/4 

3/4 

2/1 

Water, iron, aluminum, 
machine cutting fluid, 
filter paper & vermicu
lite 

Polynuclear aromatic 
hydrocarbons 

Water, iron, aluminum, 
machine cutting fluid, 
vermiculite 

Electronic co. 
(ID) 

Chemical co. 
(UT) 

Electronic co. 
(ID) 

Chemical co. 
(ID) 

Floor sweepings 
containing organo
phosphates, carbamates, 
chlorinated hydrocarbons, 
petroleum distillates, 
misc. herbicides, 
synthetic pyrethroids, 
spray oil diluents and 
absorbents 

Misc. waste sulfide & 
cyanide chemicals in 
lab packs designated as 
DRUM II K011, K175 & 
K062A 

Envir. gov• t. 
agency (B.C.) 

Waste flammable liquid Oil co. (WY) 
poisonous, N.o.s. with 
dirt, rock, sand, debris, 
iron scale & water 

SC2166 .E 
MAR.15 ( 1/82) 23 

0 6000 gal. 

0 1650 gal. 

0 6000 gal. 

0 5 drums 

3 drums 0 

30 tons 0 

* 
* 
* 



* * * Date * Type 

* * 
31'> Cleanup material 

containing wood, 
plastic, paint chips, 
sulfur powder, 
clothing, brushes 

3/5 Waste asbestos pipe 
insulation 

317 Inert plastic resin 
from mold core release 

3111 PCB-contaminated 
solids containing dirt, 
gravel, concrete rebar 

3/14 Lab packs-combustible 

3/14 Hydrocarbons (satu-
rated paraffins) 

3/21 Mercury-contaminated 
rags, gloves, sorbents 

3/21 Lab waste containing 
sulfate, chloride, 
nitrate nitrite, 
phosphate ORT, 
sulfuric acid, hydro-
chloric acid, nitric 
acid 

3/21 Lab waste containing 
sulfate, chloride, 
nitrate nitrite, 
phosphate ORT, 
sulfuric acid, hydro-
chloric acid, nitric 
acid 

3/21 Lab waste containing 
sulfate, chloride, 
nitrate nitrite, 
phosphate ORT, 
sulfuric acid, hydro-
chloric acid, nitric 
acid 

SC2166.E 
MAR.15 (1/82) 

* * Quantity * .. Source * Present * Future * 
* * * * 
Defense Dept. 2 drums 0 
( B. C.) 

Chemical co. 0 2000 cu.ft. 
(AK) 

Defense Dept. 0 50 drums 
(Guam) 

Research facil. 0 2000 tons 
(ID) 

University (ID) 0 150 cu.ft. 

Defense Dept. 0 50 drums 
(Guam) 

Electric util. 0 10 drums 
(B.C.) 

University 0 5 drums 
(Alberta) 

University 0 5 drums 
(Alberta) 

University 0 5 drums 
(Alberta) 
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* * * Date * Type 

* * 
3/21 Lab waste containing 

sulfate, chloride, 
nitrate nitrite, 
phosphate ORT, 
sulfuric acid, hydro-
chloric acid, nitric 
acid 

3/26 Diethylenetriamine, 
sodium hydroxide, 
water 

3/26 Diethylenetriamine, 
sodium hydroxide, 
water 

3/26 Aluminum sulfate, 
water 

3/26 Ammonium thiosulfate, 
acetic acid, water 

3/26 Water, earth/rust, 
sawdust 

3/26 C1 QH6Cl8. 1,2,4,5,6-
7,8,8-octachloro-4,7-
methano-3a,4,7,7a-
tetrahydroindane 

SC2166.E 
MAR.15 (1/82) 

" * Quantity * 
* Source * Present * Future * 
* * * * 
University 0 2 drums 
(Alberta) 

Defense Dept. 0 400 gal. 
(AK) 

Defense Dept. 0 400 gal. 
(AK) 

Defense Dept. 0 100 gal. 
(AK) 

Defense Dept. 0 100 gal. 
(AK) 

Oil refinery 0 33 drums 
(MT) 

Defense Dept. 0 1000 gal. 
(AK) 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program March, 1985 

(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Act.ions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 10 91 1 48 165 156 
Commercial 

Airports 11 1 1 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control .~P~r~o'-""r~a=m"--~~~~~~~~~~~~~~~~~~-M~a_r_c_h_,~l-9_8_5~~~~ 
(Reporting Unit) (Month and Year) 

County 

Multnomah 

FINAL NOISE CONTROL ACTIONS COMPLETED 

* 
*~~~~N~am"""e'-'o~f:_:S~o~u~r~c~e:::_a~n~d=-~L~o~c~a~t~i~o~n'--~~----'D~a~t~e==-~~~~-"'A~c~t=i:::.on 

* 
* 

* 
* 

Riviera Plaza Building 
Portland 

27 

3/85 In Compliance 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1985 

CIVIL PENALTIES ASSESSED DURING MONTH OF MARCH, 1985: 

Name and Location 
of Violation 

Lang and Gangnes 
Corporation dba/ 
Medply 
White City, Oregon 

Sessler, Inc. 
White City, Oregon 

Central Dock Co. 
Coos Bay, Oregon 

Melvin L. Collatt 
dba/Roto Rooter 
Coos Bay, 

Peter O. 
Portland, 

VAK:b 
GB4538 

Oregon 

Haney 
Oregon 

Case No. & Type 
of Violation Date Issued Amount 

AQ-SWR-85-15 314/85 $3 ,050 
Numerous violations 
of company air 
contaminant discharge 
permit and Department's 
rules. 

AQOB-SWR-85-12 3/11/85 $350 
Open burned pro-
hibited materials. 

AQOB-SWR-84-155 3/21/85 $750 
Open burned pro-
hibited materials 
and disposing of solid 
waste at unauthorized 
site. 

SS-SWR-85-23 3/21/85 $100 
Installed a holding 
tank without first 
obtaining a permit. 

AQOB-NWR-84-16 3 3/28/85 $1,500 
Open burned pro-
hibited materials on 
several days. 

28 

Status 

Contested 
3/20/85. 

Paid 3/ 20/85. 

Awai ting response 
to notice. 

Paid 3/29/85. 

Served on 4/11/85. 
Awaiting response 
to notice. 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid waste Divisions 

(Reporting Unit) 

SUMMARY OF PLAN ACTIONS 

Plans Plans 
Received Approved 

Month FY Month FY 

Air 
Direct Sources 6 69 8 71 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 6 69 8 71 

Water ---
Municipal 15 131 7 115 
Industrial 7 56 8 55 
Total 22 187 15 170 

Solid Waste 
Gen. Refuse 4 36 2 26 
Demolition 1 1 1 1 
Industrial 3 26 1 20 
Sludge 1 2 
Total 8 64 4 49 

Hazardous 
Wastes 1 8 2 8 

GRAND TOTAL 37 328 29 298 

29 
MY417 (5/85) 

April 1985 
(Month and Year) 

Plans 
Disapproved Plans 
Month FY Pending ---

0 0 26 

0 0 26 

0 4 32 
0 0 13 
0 4 45 

20 
1 

12 

34 

4 105 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 
DIRECT SOURCES 

PLAN ACTIONS COMPLETED 

DATE OF 

COUNTY NUMBER SOURCE PROCESS DESCRIPTION ACTION ACTION 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Diyision April 1985 
(Reporting Unit) (Month and Year) 

Direct Sources 

New 

Existing 

Renewals 

Modifications 

Total 

I!l91r:egt ~oyrgei;i 

New 

Existing 

Renewals 

Modifications 

Total 

GRAND TOTALS 

Number of 
Pen9;!.ng Per:m;!.ts 

37 
12 
18 
6 
5 

22 
28 
.3.Q. 

164 

AP61/MAR. 5 
SB:p 

SUMMARY OF AIR PERMIT ACTION!2 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Montll 

6 

3 
18 

_l1 

31 

4 

0 

0 

..l 
.5. 

36 

n .l:1rul.th n PemU!l!! f§tmit§ 

32 2 27 17 
26 2 31 15 

133 10 144 118 

_Z5. --1 -55. -1lL 
231 17 257 164 1077 

7 0 4 4 

0 0 0 0 

0 0 0 0 

1. _Q_ ..1 .1 
.2. Q 5. .5. 

240 17 262 169 1305 

Comments 
To be reviewed by Northwest Region 
To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

31 

Sources 
Reqr' g 
~1ir:mit§ 

1109 

1341 



CV 
N 

DEPARTMENT OF E~~VIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 
DIRECT SOURCES 
PERMITS ISSUED 

PERMIT APPL. 
COUNTY SOURCE NUPiBER RECEIVED 

DATE TYPE 
STATUS ACHIEVED APPL. PSEL 
~--· -=-· 

,YULT~JMAH ~ESTS~N L!~E ~OP 0 26 3123 03/26/85 PER~IT ISSUED 03/25135 NEW 
fDOUGLA s GUI5J~,,,T""" p Is Es H«: 10'.'1n-o47o273SPE?,~Yf1"!l"suo--o47'J21S)Rff\/"_"_ --, 
\LINN SOUT~WEST FCR2ST INOUSTR. 22 C513 04f02/S5 PERMIT tSSUED 04102/!5 RM~ 
iWASMI;~,;toN SIC:.'l!:NS-ALLIS .. !Nt.; 34 ~661 04102135 PE,~Mtt ISSUED 04102/SS RNW 
'c L ~c·K A;·i"A"s-----·--p·:"t·:n·:····;:;A. 'iJFA'CTlf~ff!G'"-[fD~- :53·-2 .. 55·5-·s4 7'1"2"T85P ER~·11-·-1s·suE·o·--·· 04'7127 35 'Q~j ~:- -~---., 
~tiLTNO'!AH THJ~AS I:lOUST~l~S INC :~ 2435 04/12/SS PSR~!T ISSUED 04/12/~5 ~PIW 
"'lULTiJOr·~AH GU:.i;.~:-sor~ ItlC 26 2::}44 04/12/55 PERMIT ISSUED 04/12/85 MOD 

-TILLAM:JOK c0As1 :..'ID:: R=AOV ~IX ~~ C334 04112/85 PE~MIT ISSUED·--,-·-o~7f?."78")RNW------; 

YAMHILL CASCADE ST~E~ MILLS 36 5034 04112/SS PERMtT ISSUED 04/ii/85 ANW 1 
,SAKER 3ftKER VALLEY R~NDERING 01 0012 ~4/18195 .~~RMtT ISSUED 0&/1E/85 NEW 

!? AK §·~··--·------c~si:l030~·:s-RTH-'INC"-·----------or··-oo3i.-· Ji./ 13T§SP.f PMf""f-1·ssuE 5'- ·-0·~71El5 5 ·-Ex1---·-·-· 
COLU~3IA G ' T PPJPERT!ES INC 05 2585 0&/1~/55 PE~MIT ISSUED 04/18/85 EXT 
D~SCHUTES ~~~ FOREST PR~DUCTS CO 09 0003 Q&/13/55 PER~IT ISSUED 04/18/85 MOO 

;GR.A.NT- BLU ;>!TN -FO?.CST PRODUCTS 12. 00.'.2:2 04118/35 PE.RM.IT !SSUE[) 04·11S1ss··r-i"o°'"o~---, 
'."ULTN)"-AH D"IP GOLD FEED CO 26 3G10 04/13/BS PeRMIT ISSUED 04118/85 RtlY 
:~ULTNO~AH FUE ?20tESSORS INC 26 3048 04/18/85 PEPMIT ISSUED 04118/35 RNW 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division April 1985 
(Reporting Unit) (Month and Year) 

* County 
* 
* 

PLAN ACTIONS COMPLETED 15 

* Name of Source/Project * Date of * 
* /Site and Type of Same * Action * 
* * * 

MUNICIPAL WASTE SOURCES 7 

Jackson 

Clatsop 

Umatilla 

Linn 

Josephine 

Clackamas 

Douglas 

MAR.3 (5/79) 

Eagle Point 4-30-85 
Phase I Upgrade 
(Preliminary) 

Windjammer 4-30-85 
Treatment & Disposal System 

Fred's Market at Milton- 4-3-85 
Freewater 
Sand Filter 

Scio 
Wastewater Treatment 
Facility Upgrading 

Harbeck-Fruitdale S.D. 
Southridge Subdivision 

Lake Oswego 
Palisades Terrace IV 

Myrtle Creek 
South Second Sewer 
Reconstruction 

4-10-85 

4-15-85 

4-26-85 

4-15-85 

33 

Action 

Verbal Comments to 
Engineer 

Verbal Comments to 
Engineer 

Comments to Region 

* 
* 
* 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division April 1985 
(Reporting Unit) (Month and Year) 

* County 
* 
* 

PLAN ACTIONS COMPLETED - 15 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

INDUSTRIAL WASTE SOURCE 8 

Washington 

Marion 

Malheur 

Douglas 

Multnomah 

Clackamas 

Clackamas 

Douglas 

MAR.3 (5/79) 

Tektronix, Inc. 
Gray Water Chromium 
Analyzer 
Beaverton 

4-4-85 

Stayton Canning Irrigation 4-8-85 
System 
Stayton 

Ontario Animal Products 4-17-85 
Rapid Infiltration Bed 
System 
Ontario 

Svaneholm, Inc. 4-17-85 
Winery Waste Water 
Pond, Drain 

Portland General Electric 4-18-85 
Oil Spill Containment 
Facilities, Riverview 
Substation 

Portland General Electric 4-18-85 
Oil Spill Containnment 
Facilities, Faraday 
Substation 

Portland General Electric 4-18-85 
Oil Spill Containment 
Facilities, Canemah 
Substation 

International Paper 4-25-85 
Biological Secondary 
Treatment and Associated 
Equipment 
Gardiner 

34 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

* 
* 
* 



w 
Ol 

SUMMRY-F 

SOURCE CATEGORY 
&PERMIT SU3TYPE 

DOMESTIC 
N~W 

RW 
PWO-
M• 
~WO 

TOTAL 

INDUSTRIAL 
NE''°' 
RW 
RWO 
Mw 
MWO 

TOTAL 

AGRICULTURAL 

''" R'• 
RWO 
MW 
M~IO 

TJTAL 

G'!A~iD TOTAL 

SUMMARY OF ACTIONS TAKEN 
ON WATER PERMIT APPLlCATIONS IN APR 85 

NUMBER CF APPLICATIONS FILED NUMBER OF PERMITS ISSUED 

."\ONTH 

NPDES WPCF GEN 

c 
2 
1 
1 

5 

0 
0 
3 
0 
1 

4 

0 
0 
0 
0 
0 

0 

===== 
9 

1 
0 
3 
0 
1 

5 

0 
0 
3 
0 
1 

4 

0 
0 
D 
0 
u 

0 

9 

0 
0 
0 
0 
0 

0 

3 
0 
0 
D 
0 

3 

c 
0 
0 
0 
0 

0 

3 

FISCAL YEAR 

NPDES W?Cf GEN 

2 
0 

25 
2 

14 

43 

4 
0 

34 
1 

19 

58 

c 
0 
0 
0 
0 

0 

===== 
1 01 

9 
0 

16 
1 
5 

31 

13 
Q 

21 
0 
7 

41 

0 
0 
0 
0 
0 

0 

72 

2 
0 
0 
0 
0 

2 

21 
c 
0 
0 
D 

21 

D 
0 
0 
c 
0 

0 

===== 
23 

MONTH 

NPOES WPCF GEN 

0 
0 
6 
0 
0 

6 

1 
0 
5 
0 
2 

9 

0 
0 
0 
0 
J 

0 

===== 
1 4 

2 
0 
9 
0 
0 

11 

0 
0 
4 
0 
0 

4 

0 
0 
0 
0 
0 

0 

1 5 

0 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 

G 

=-==-=:::: 
0 

FISCAL YEAR 

NPDES WPCF GEN 

3 
0 

34 
1 
6 

44 

2 
1 

28 
0 

1 2 

43 

0 
0 
0 
0 
C• 

0 

87 

7 
0 

1 9 
a 
4 

30 

4 
0 

1 4 
0 ., 

26 

0 
0 
0 
0 

" 0 

G 

56 

4 
0 
0 
0 
0 

4 

33 
0 
0 

" 
Q 

33 

0 
0 
Q 

0 
0 

0 

===== 
37 

APPLICATIONS 
PENDING PERMIT 
ISSUANCE (1) 

NPDES ~PCF GE~ 

2 
0 

-28-
2 
7 

39 

4 
D 

30 
1 
4 

39 

0 
0 
0 
0 
0 

0 

===== 
73 

6 
0 
9 
1 
1 

1 7 

14 
0 

1 3 
0 
1 

28 

0 
0 
c 
0 
D 

0 

=::::=== 
45 

0 
0 
0 
0 
0 

0 

3 
0 
0 
0 
0 

3 

0 
D 
a 
0 
0 

0 

3 

6 MAY 85 

CURRENT TOTAL 
OF 

ACTIVE PERMITS 

NPDES WPCF GEN 

240 145 69 

172 1 42 272 

2 11 60 

414 29 8 401 

1) DOES NOT INCLUDE APPLICATIONS WITHDRAWN BY THE APPLICANT, APPLICATIONS WHERE IT WAS DETERMINED A PERMIT ~AS NOT NEEDED, 
AND APPLICATICNS ~HER~ THE PERMIT w~s DENIED SY DEQ. 

IT DOES INCLUDE APPLICATIONS PENDING FROM PREVIOUS ~ONTHS A~D THOSE FILED AFTER 30-APR-85. 

~E~ - NEW APPLICATION 
?W - RENEWAL WITH EFFLUENT LIMIT CHANGES 
RWO - RENEWAL ~ITHOUT ~FFLUENT LIMIT CHANGES 
MW - MODIFICATIO~ WITH I~CREAS~-IN- EFFLUENT LI~ITS 
~WO - MODIFICATION ~~THOUT INCR~ASE IN EFFLUENT LIMITS 
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\ISSUEZ-R ALL PERMITS ISSUED BETWEEN 01-APR-85 AND 30-APR-85 
ORDERED 3Y PERMIT TYPE, ISSUE DATE, PERMIT NUM3ER 

PERMIT SUB- SOURCE 
CAT NUMBER TYPE TYPE ID LEGAL NAME CITY 

==================== 
NPDES 
==================== 

IND 3266 NPDES MWO 58890 MURPHY PLYWOOD COMPANY SUTHERLIN 

I ND 3516 NPDES MWO 87693 TEXACO REFINING AND MARKETING INC~ PORTLAND 

DOM 100059 NPDES RWO 3300 ARCH CAPE SERVICS DISTRICT ARCH CAPE 

IND 100060 NPDES RWO 33415 GILCHRIST TIMBER COMPANY GILCHRIST 

IND 100061 NPDES RWC 34355 GRAY & COMPANY - WESTNUT DIVISION DUhDEE 

IND 100062 NPDES RWO 58217 MOORE ORCHARDS, !~C. HOOD RIVER 

DO• 100063 N?DES RWO 90940 U. S. DEPARTMENT OF AGRICULTURE - UMPQUA STEAMBOAT 

DOM 100064 NPDES RWO 

IND 100065 NPDES RWO 

IND 100066 NPDES NEW 

DO~ 100067 NPDES RWO 

DOM 100068 NPDES RWO 

COM 100074 NPDES RWO 

IND 100075 NPDES RWO 

==================== 
WP CF 

==================== 

IND 100050 W?CF RWO 

DOM 100051 WPCF NE'o 

NATIONAL FOREST 

90964 U. S. DEPARTMENT OF AGRICULTURE 
NATIONAL FOREST 

32300 GATX TANK STORAGE TERMINALS CORPORATION 

100021 OR£GON TRAIL MUSHROOM CO~?ANY 

81118 SHORELINE SANITARY DISTRICT 

~6151 WSSTGN, CITY OF 

58707 MT. ANGEL, CITY OF 

460 ACME TRADING & SUP?LY COMPANY 

84890 STEINFELD'S PRODUCTS COMPANY 

100036 DELAWARE PACIFIC CORPORATION 

UMPQUA WOLF C~EEK JCT 

PORTLAND 

VALE 

CULLASY LAKE 

WESTON 

MT ANGEL 

PORTLAND 

SCAPPOOSE 

6 MAY 85 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

VOUGLAS /$WI'.!. 15-APR-85 31-0CT-85 

MULTNOMAH /NWR 15-APR-85 30-APR-87 

CLATSOP /N~R 17-APR-85 31-JAN-90 

KLAMATH /CR 17-APR-85 30-APR-90 

YAriHILL /WVR 17-APR-85 31-MAR-90 

HOOD RIVER/CR 17-APR-85 31-MAR-90 

DOUGLAS /SVt".':l: 17-APR-85 31-MAR-90 

DOUGLAS ISWR 17-APR-35 31-•AR-90 

MULTNO~AH /NW~ 24-APR-85 31-~AR-90 

MALHEUR I ER 25-APR-85 28-FE9-90 

CLATSOP /NWR 25-APR-85 31-JAN-90 

UMATILL.A. /ER 25-APR-85 31-JAN-90 

MARION /WVR 29-APR-85 30-SEP-89 

MULTNO~AH /NWR 29-APR-85 30-NOV-89 

COLUMBIA /NWR 15-APR-85 31-JUL-89 

CLACKAMAS /NWR 15-APR-85 31-JAN-87 

( 

( 

( 

( 



( 

( 

( 

( 

w 
""'-l 

\JSSUE2-R 

PERMIT SUS- SOURCE 

ALL PERMITS ISSUED BETWEEN 01-APR-85 AND 30-APR-85 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

CAT NUMBER TYPE TYPE ID LEGAL NAME CITY 

6 MAY 85 

DATE 
COUNTY/REGION ISSUED 

PAGE 2 

DATE 
EXPIRES 

--------------------------------------------- --------------- -------------- --------- ---------
IND 100052 WPCF RWO 

DOM 100053 wPCF RWO 

DOM 100054 ~?CF RWO 

DOM 100055 WPCF RWO 

IND 100056 WPCF RWO 

DOM 100057 WPCF RWO 

DOM 100051 WPCF RWO 

DOM 100069 WPCF RWO 

IND 100070 WPCF RWO 

DOM 100071 ~PCF R~O 

DO~ 100072 WPCF RWO 

DOM 100073 WPCF RWO 

DOM 100076 ~PCF NEW 

59417 MULTNOMAH PLYWOOD CORPORATION 

88776 UNITED STATES DEPT OF AGRICULTURE 

90982 U. S. ARMY CORPS OF ENGINEERS 

21565 CULVER, CITY OF 

59198 MUIRHEAD CANNI~G CO. 

74280 REDMOND, CITY OF 

93863 WASCC, CITY OF 

27115 OREGON BANK, THE 

27874 ESTACADA ROCK PRODUCTS INC. 

33396 GILCHRIST TIMBER COMPANY 

63015 OCHOCO WEST SANITARY DISTRICT 

64719 OREGON STATE DEPARTMENT OF TRANSPORTATION -
HIGHWAY DIVISION 

100046 RAJNEESH NEO-SA~NYAS INTERNATIONAL COMMUNE 

ST HELENS COLUMBIA /NWR 15-APR-85 31-JAN-90 

GOVERNMENT CAMP CLACKAMAS /NWR 15-APR-85 31-DEC-89 

COTTAGE GROVE LANE /WVR 15-APR-85 31-JAN-90 

CULVER JEFFERSON /CR 17-A?R-85 31-MAR-90 

THE DALLES WASCO /CR 17--APQ.-85 31-l~AR-90 

REDMOND DESCHUTES !CR 17-APR-85 30-JUN-90 

WASCO SHERMAN /CR 17-APR-85 31-AUG-89 

CRESWELL L~.NE /WVR 25-APK-85 31-JAN-90 

ESTACADA CLACKAMAS /NWR 25-APR-35 31-JAN-90 

GILCHRIST KLAMATH /CR 25-APR-85 30-APR-9J 

PRI1~EVILLE CROOK /CR 25-APR-85 30-APR-90 

U~ATILLA /ER 25-APR-35 31-AUG-89 

RAJNEESHPURAM WASCO /CR 29-APR-as 31-AUG-39 

( 

( 

( 

( 

( 

( 

( 

c 

( 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division April 1985 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

General Refuse 
New 
Closures 
Renewals 
Modifications 
Total 

Demolition 
New 
Closures 
Renewals 
Modifications 
Total 

Industrial 
New 
Closures 
Renewals 
Modifications 
Total 

Sludge Disposal 
New 
Closures 
Renewals 
Modifications 
Total 

Hazardous waste 
New 
Authorizations 
Renewals 
Modifications 
Total 

GRAND TOTALS 

SC2216 .B 
MAR. SS (11/84) 

Permit 
Actions 
Received 

Month FY 

2 
6 

8 

1 

1 

2 
3 

5 

78 

78 

92 

7 
4 

30 
3 

44 

2 

1 
3 

5 
5 

11 
3 

24 

5 
1263 

1268 

1339 

Permit 
Actions 
Completed 

Month FY 

1 
3 

4 

1 

1 

78 

78 

83 

11 
9 

15 
4 

39 

2 

1 
3 

5 
8 
8 
2 

23 

1 
2 
4 

7 

3 
1263 

1266 

1338 

Permit 
Actions 
Pending 

2 
8 

32 
1 

43 

3 

3 

4 
7 

14 
1 

26 

7 

1 

8 

80 

38 

Sites 
Under 
Permits 

178 

12 

102 

15 

15 

322 

Sites 
Reqr' g 
Permits 

178 

12 

102 

15 

19 

326 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

* County 
* 
* 
Multnomah 

Wallowa 

Columbia 

Jefferson 

Polk 

SC2216.D 
MAR.6 (5/79) 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project * Date of 
* /Site and Type of Same * Action 

* * 
Oregon Waste Management 4/1/85 
Existing processing facility 

Wallowa Transfer Station 4/11/85 
Existing facility 

Coates Tire Site 4/15/85 
Existing facility 

Box Canyon Landfill 4/24/85 
Existing facility 

Valsetz Landfill 4/25/85 
Closed facility 

40 

April 1985 
(Month and Year) 

* Action 
* 
* 

Permit renewed 

Permit renewed 

Permit renewed 

Permit renewed 

Closure permit 
issued 

* 
* 
* 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

April 1985 
(Month and Year) 

HAZARDOUS WASTE DISPOSAL REQUESTS 

CHEM-SECURITY SYSTEMS. INC •• GILLIAM CO. 

WASTE DESCRIPTIO,N. 

• fl 

• Date 11 

• • 
Type 

TOTAL REQUESTS GRANTED - 75 

OREGON - 15 

II 
ll 

* 
Source 

4/3 Clothing, rags, bulk Electronic co. 
bags, soil contaminated 
with trichloroethylene 

4/3 Leaded gasoline, 
sodium hydroxide, 
water 

4/3 Tank bottoms, sodium 
hydroxide, water, 
leaded gasoline 

4/9 Floor dry, visqueen, 
protective clothing, 
stained wood, rags, 
sor bent pads, cardboard 

4/9 Rags, gloves, plastic 
bottles, solid pieces 
of claycoat, paper 
contaminated with 
toluene 

4/9 Water, isopropanol, 
ammonia, urea, methy-
lene diisocyanate 

4/9 Water, Cd, Cr, Pb, 
Cu, Ni, Zn, Fe 

SC2216 ,E 
MAR.15 ( 1/82) 

Tank cleaning 
contractor 

n n 

Railroad co. 

Wood product 
co. 

Paper co. 

Electrical 
equip, mfg. 

* Quantity 
* Present * Future 
• • 

5 drums 0 

10,000 0 
gal, 

6 drums 0 

8-55 gal, 0 
drums 

1-85 gal, 
drum 

0 48 drums 

1 drum 0 

3000 gal. 0 

41 

II 

If 

• 



lll ti 

* Date • 
ii II 

* 
II 

* Quantity 
Type Source * Present * Future 

* It * 
4/9 

4/16 

4/22 

Hydrofluoric acid, 
ammonium fluoride, 
deionized water 

Sawdust, asphalt, 
dirt, plywood, wood, 
gravel, rooks 

H20, inert organics, 
acid heavy metal 
hydroxides 

Electronic co, 

Wood product 
co. 

Electronic co. 

350 gal. 0 

50 tons 0 

0 11000 gal. 

4/22 Petroleum slack wax, Transportation 4000 gal, O 
lignosulfonate, formal- co, 
dehyde, formic acid or 
sodium hydroxide for 
pH adjust., amerstat 
233, water 

4/22 Volcanic ash, soil, Dept. of Defense 14 drums 0 
liquid, sorbant 

4/22 Xylene, 2,4-D acid, Chemical co, 4 drums O 
butyl isooctyl esters, 
water 

4/22 Water, 2,4-D acid, 
butyl esters, isooctyl 
esters 

n II 16 drums 0 

4/22 Lab pack Waste disp. co, 0 

WASHINGTON - 39 

4/1 Ethylene dichloride, Bakery 1 drums 
carbon tetrachloride 

4/1 Hardened bituminous University 1 drum 

4/1 

4/1 

4/1 

4/1 

4/1 

emulsified asphalt 

PCB solids - fluores- US Dept. of Ag 0 
cent light ballasts 

Lab packs - poison Chemical 0 
research 

Lab packs - flammable " II 0 

Lab packs - corrosives " 0 

Lab packs - oxidizer " " 0 

SC2216 .E 
MAR.15 (1/82) 

42 

110 drums 

0 

0 

4 drums 

7 drums 

4 drums 

3 drums 

2 drums 

• 
* u 



n • * • .Qllil.ntl.U 
11 Date • Type ii Source * Present * Future 
II * * • • 
4/1 Sodium hydroxide, Waste treatment 0 180 ,ooo gal. 

aluminum, metal 
sulfides, heavy metals, 
dirt, debris, water 

4/1 Corrosives - liquid College 1 drum 0 
and solid 

4/1 White thermosetting Mfg. of labels 0 1600 gal. 
vinyl, gloss polyester 
melamine, matte 
polyester melamine 

4/2 Sulfonic acid, toluene, Wood prod. co. 9 drums 0 
water, H2S04, sulfones 

4/2 PCB-contaminated State agency 0 10 drums 
clothing, rags, diapers 
and absorbents 

4/3 A mixture of 5.2 parts Agricultural co. 4,150 lb. 0 
by weight (83.0%) of 

4/3 

4/3 

4/3 

4/3 

4/3 

ammoniates of (ethylene 
bis(dithio carbamato)-
zinc with 1 part by weight 
( 16 .1%) ethylene bis(dithio 
carbamic acid) bimolecular 
and trimolecular cyclic 
anhydrosulfides disulfides -
inert: talc 

Crow Chex: copper • 
oxalate, inert, ferric 
oxide, silicone dioxide, 
aluminum oxide, acid 
insolubles 

Maneb: (manganese 
ethylene bisdithlocar-
bamate) 
Inert: (talc metallic 
sic O .2% equiv.) 

Light ballasts 
containing PCB liquids 

n 

School 

" 

n 

Chrome bath-chromic Electroplating 
acid, sulfurj.c acid 

Lab packs Plant nursery 

SC2216 .E 
MAR.15 ( 1/82) 

1 overpack O 

15,350 lb. 0 

0 200 drums 

0 25 drums 

0 20 drums 

43 

fl 

* • 



• ii 

* Date 11 

V II 
Type * 

* 
* 

Source 

4/3 

4/9 

4/9 

4/9 

4/9 

4/9 

4/9 

4/9 

4/9 

4/17 

Grease contaminated Metal fab. 
with metals 

Water, sodium persul- Electronic co. 
fate, copper, sulfuric 
acid 

Water, hydrogen peroxide, 
sulfuric acid, copper 

n 

Captan: cis-n-(tri- Ag. co. 
chloromethyl)thio)-4-
cyclohexane-1 ,2-dicar
boximide, inert 

II 

Mineral spirits, Chemical co. 
petroleum naptha, 
methyl chloroform, 
methylene chloride 

Mineral spirits, Chemical co. 
petroleum naptha, 
methyl chloroform, 
methylene chloride 

Hydrofluoric acid " 
(as F), water 

Sodium metasilicate, n 
surfactants, glycols, 
EDTA, water 

Sulfuric acid, fluoride 11 

salt (as F), phosphoric 
acid, butyl cellosolve, 
water 

II 

II 

II 

Fiberglass or calcium 
silicate insulation, 
broken glass, broken 
wood, protective 
clothing and other 
inert materials 
contaminated with 
benzoic acid, benzyl 
alcohol, benzaldehyde, 
benzoate esters, sodium 
benzoate 

Chemical co, 

SC2216 .E 
MAR.15 (1/82) 

• • 
* 

Quantity 
Present * Future 

* 
150 drums 0 

0 20 drums 

0 20 drums 

1 drum 0 

400 gal. 0 

6 drums 0 

3 drums 0 

7 drums 0 

7 drums 0 

0 1000 drums 

44 

* 
* • 



• • 
11 Date * Type 
II * 
4/17 

4/17 

4117 

4/17 

Nitric acid, hydrofluo
ric acid, iron in 
solution, chromium in 
solution, nickel in 
solution, iron oxides, 
hydroxides, nickel 
oxides, water 

Perchloroethylene 
sludge 

Mer cur•y, nitric 
acid, water 

Plating waste treat
ment, solids, water 
soil solid 

ft 

• 
* 

Source 

Mfg. of metal 
tubings 

Dry cleaning 

Gold amalgam 
recovery 

* Quantity 
* Present * Future 
• ff 

0 40 ,000 gal. 

0 24 drums 

0 20 drums 

Electroplating 100 cu.yd. 0 

4/22 PCB more than 500 ppm Removal from 
service 

0 2000 gal. 

4/22 

4/22 

4/22 

4/22 

Drained PCB trans
formers - less than 
500 ppm 

Lab packs (Poison B) 

Bottles, vials, IV 
tubing, syringes, 
gauze, paper towels -
contaminated with 
suspected carcinogenic 
chemotherapy drugs 

Quik-sorb clay absor
bent, water, copper, 
sulfuric acid 

Mfg. of 0 
elect. equip. 

State agency 0 

Medical center 0 

Electronic co. 0 

4/22 Phenolic polymers, Chemical co. 0 
vanillin, divanillin, 
water, caustic, absorbent 

SC2216 .E 
MAR.15 ( 1/82) 45 

250 cu.yd. 

1000 gal. 

100 drums 

220 gal. 

1000 tons 
1000 drums 

u 
II 

* 



• • 
* Date * 
* • 

Type 
• 
ii 

• 
* Quantity 

Source • Present * Future 
ti • 

4/22 Acetone, C1 to C8, Waste treatment 0 3600 drums 

4/24 

butyl acetate, butyl co. 
alcohol, cellosolve 
acetate, butoxyethanol, 
lacquer thinner, MEK, 
disobutyl ketone, 
ethylene dichloride, 
dioxane, isocyanates, 
toluene, xylene, napthsa, 
oil-grease, water 

Pentachlorophenol, 
creosote, soil 

Wood prod, co, 

OTHER STATF..S - 21 

Chemical co, 
(Alberta) 

4/1 Aryl phosphate II n 

4/1 Di(2-ethyl hexyl) 
phthalate 

Research facil. 

4/2 Tetrachlorodifluo-
roethane 

4/2 Solution-water, HN03, 
water, Al(N03)3 
Solution absorbed in 
non-neutralizing 
sorbent pillows and 
Chem-wipes 

4/2 Lab pack - potassium 
cyanide, inert ingred. 

4/2 Lab pack - sodium 
cyanide, inert ingred. 

4/3 Lab packs 

4/3 Lab packs 

SC2216 .E 
MAR.15 (1/82) 

(ID) 

II n 
' 

II II 

II II 

Interior Dept, 
(ID) 

Interior Dept. 
(ID) 

Gov•t agency (BC) 

II tt 

2600 tons O 

0 2 drums 

0 6 drums 

1 drum 0 

7 gal. 0 

1 drum 0 

1 drum 0 

1 drum 0 

2 drums 0 

1.4 cu.yd. 0 

7 drums 0 

46 

II 

• • 



* fi 

* Date * Type 

4/9 

4/9 

4/9 

4/9 

4/1 

4/17 

4/22 

4/22 

4/22 

4/22 

4/22 

* 
Lab packs 

Lab packs - Poison 

Lab packs - corrosive 
liquids NOS 

Inert ingredients, 
lead, gasoline, water 

Water, undissolved 
solids, aluminum, 
fluoride, zirconium, 
nitrate, chloride, 
sulfate 

Sulfuric acid, water 

Water, mineral oil, 
isopropanol, butyl 
cellosolve, amides, 
amines nitrite mixture, 
vermiculite and Cr+6 

Tank debris and 
fittings contaminated 
with phenol 

Wate1•, potassium 
chronate, sodium 
sulfate, hydrochloric 
acid, potassium iodide 

Water, formaldehyde, 
mercuric nitrate 

Naptha, lacquer 
thinner, turpentine, 
paint sludge, water 

sc2216 .E 
MAR.15 ( 1/82) 

• • 
II 

* .011antity 
Source * Present • Future 

• • 
Gov•t agency (BC) 1 drum 0 

n n 

Oil co. (HI) 

Research facil. 
(ID) 

Chem. co. (MT) 

Electronic co. 
(ID) 

" " 

Research facil. 
(ID) 

n tt 

Mfg. of farm 
equipment (ID) 

1 drum 0 

2 drums 0 

4 drums 0 

0 275 gal. 

25 ,692 gal. 0 

O 4000 gal. 

14 drums 0 

3 drums 0 

0 30 drums 

0 2 drums 

47 

• 
II 

II 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program April, 1985 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 15 106 7 55 172 164 
Commercial 

Airports 11 1 1 

49 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHI.Y ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

A ril, 1985 
(Month and Year) 

FINAI, NOISE CONTROL ACTIONS COMPLETED 

* 
County * Name of Source and Location 

---'~~~-------~-~ 

Clackamas 

Mul ti101nah 

Multnomah 

Multnomah 

Washington 

Marion 

Yamhill 

Stanley Hydraulic Tools 
Milwaukie 

S.L. Clark Auto Repair 
Portland 

Gunderson, Inc. 
N.W. Portland 

Lynden Farms, ~ran Island 
Portland 

Western Foundry Co. 
Tigard 

YMCA, Court St. N.E. 
Salem 

Amity Coop Warehouse 
Amity 

so 

* * 
_* __ _:o:Da te ---*--··--'A=c-'-t"'i'-'o"n __ 

4/85 

4/85 

4/85 

4/85 

4/85 

4/85 

4/85 

In compliance 

Referred to City 
of Portland 

In compliance 

No violation 

In compliance 

Nighttime Com
pliance, daytime 
exception granted 

No violation 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
. 1985. 

CIVIL PENALTIES ASSESSED DURING MONTH OF APRIL, 1985: 

Name and Location Case No. & Type 
of Violation of Violation Date Issued Amount 

Vincent Burrill AQOB-SWR-85-14 4/1/85 $100 
Arlene Burrill Unauthorized open 
White City, Oregon burning. 

Brundidge & Sons, Inc. SS-NWR-85-43 4/15/85 $200 
dba/A-1 Sanitation Installed 2 holding 
Service Co. tanks without obtain-
Multnomah County ing permits. 

GB4656 

5J 

Status 

Paid 4/15/85. 

Paid 5/2/85. 



March/April 1985 
DEQ/EQC Contested Case Log 

LAST 
ACTIONS MONTH PRESENT 

1 Preliminary Issues 
2 Discovery 
3 Settlement Action 

5 
0 
6 

4 Hearing to be scheduled 
5 Hearing scheduled 

1 
3 

6 HO's Decision Due 4 
7 Briefing 1 
8 Inactive 8 

SUBTOTAL of cases before hearings officer. 28 

9 HO's Decision Out/Option for EQC Appeal 
10 Appealed to EQC 

1 
1 

11 EQC Appeal Complete/Option for Court Review 
12 Court Review Option Pending or Taken 

0 
0 

13 Case Closed 

TOTAL Cases 

15-AQ-NWR-81-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
Hrng Rfrl 

Hrngs 
NP 
NPDES 

NWR 
ass 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

4 

34 

15th Hearing Section case in 1981 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1981; 178th enforcement action 
in the Department in 1981. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge permit. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

3 
0 
7 
2 
9 
6 
0 
8 

35 

1 
1 
0 
1 
0 

38 

Transcr 
Under lining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES.B 

Water Quality Division 
Willamette Valley Region 

52 



Pet/Resp Hrng Hrng 
Name Rqst Rfrrl 

WAH CHANG 04/78 04/78 

WAH CHANG 04/78 04/78 

SPERLING, Wendell 11/25/81 11/25/81 
dba/Sperling Farms 

OLINGER, Bill 09/10/82 09/13/82 
Inc. 

CJ1 
W HAYWORTH FARMS, 01/14/83 02/28/83 

INC.' and 
HAYWORTH, John w. 

MCINNIS ENT. 06/17/83 06/21/83 

Mc INNIS 09/20/83 09/22/83 
ENTERPRISES, 
LTD.' et al. 

McINNIS 10/25/83 10/26/83 
ENTERPRISES, 
LTD., et al. 

CONTES.T 

March/April, 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

Prtys 16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

Prtys 03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

03/17/83 Dept 23-AQ-FB-81-15 
FB Civil Penalty 
of $3,000 

10/20-21/83 Hrngs 33-WQ-NWR-82-73 
11/2-4/83 WQ Civil Penalty 
11/14-15/83 of $1,500 

5/24/84 

04/04/84 Hrngs 50-AQ-FB-82-09 
FB Civil Penalty 
of $1,000 

Prtys 52-SS/SW-NWR-83-47 
SS/SW Civil Penalty 
of $500 

Prtys 56-WQ-NWR-83-79 
WQ Civil Penalty 
of $14,500 

Prtys 59-SS-NWR-83-33290P-5 
SS license revocation 

- 1 -

Case 
Status 

Current permit in 
force. Hearing 
deferred. 

Current permit in 
force. Hearing 
deferred. 

Department to draft 
proposed order reflecting 
EQC decision mitigating 
penalty to $200. 

Decision due. 

Decision due. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

May 9, 1985 



Pet/Resp Hrng Hrng 
Name Rqst Rfrrl 

WARRENTON, 8/18/83 10/05/83 
City of 

CLEARWATER IND., 10/11/83 10/17/83 
Inc. 

CLEARWATER IND., 01/13/84 01/18/84 
Inc. 

MALPASS, 03/26/84 03/28/84 
David C. 

SIMMONS' Wayne 03/27/84 04/05/84 

UI 
~ COON, Mike 03/29/84 04/05/84 

BIELENBERG, 03/28/84 04/05/84 
David 

BRONSON, 03/28/84 04/05/84 
Robert w. 

CONTES.T 

March/April, 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

Prtys 57-SW-NWR-PMT-120 
SW Permit Appeal 

Prtys 58-SS-NWR-83-82 
SS Civil Penalty 
of $1000 

Prtys 02-SS-NWR-83-103 
SS Civil Penalty 
of $500 

Prtys 05-AQ-FB-83-14 
FB Civil Penalty 
of $500 

03/14/85 Hrngs 07-AQ-FB-83-20 
FB Civil Penalty 
of $300 

4/9/85 Prtys 08-AQ-FB-83-19 
FB Civil Penalty 
of $750 

12/11/84 Hrngs 09-AQ-FB-83-04 
FB Civil Penalty 
of $300 

05/21/85 Prtys 10-AQ-FB-83-16 
FB Civil Penalty 
of $500 

- 2 -

Case 
Status 

Warrenton Comrnision has 
approved a closure plan to 
be evaluated by Department. 

Hearing deferred 
pending conclusion 
of related court action. 

Hearing deferred 
pending conclusion 
of related court action. 

Scheduled hearing deferred 
to allow approval of 
negotiated settlement. 

Department's post-hearing 
memo filed 4/4/85. 
Decision due. 

Hearing postponed. 
Negotiated order to be 
submitted to EQC 6/7/85. 

Decision Due·. 

Hearing scheduled. 

May 9, 1985 



Pet/Resp Hrng Hrng. 
Name Rqst Rfrrl 

NEWTON, Robert 03/30/84 04/05/84 

KAYNER, Kurt 04/03/84 04/05/84 

GORACKE, Jeffrey 04/10/84 04/12/84 
dba/Goracke Bros. 

TRANSCO 06/05/84 06/12/84 
Industries, Inc. 

TRANSCO 06/05/84 
Industries, Inc. 

en 
06/12/84 06/12/84 U] INTERNATIONAL 

PAPER CO. 

VANDERVELDE, Roy 06/12/84 06/12/84 

WESTERN PACIFIC 06/01/84 07/23/84 
LEASING CORP., 
dba/Killingsworth 
Fast Disposal 

CONTES.T 

March/April, 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

03/12/85 Hrngs ll-AQ-FB-83-13 
FB Civil Penalty 
of $500 

01/08/85 Hrngs 12-AQ-FB-83-12 
FB Civil Penalty 
of $500 

04/30/85 Hrngs 15-AQ-FB-83-22 
FB Civil Penalty 
of $500 

02/27/85 Prtys 17-HW-NWR-84-45 
HW Civil Penalty 
of $2,500 

02/27/85 Prtys 18-HW-NWR-84-46 
HW Compliance Order 

Resp 19-WQ-SWR-84-29 
WQ Civil Penalty 
of $7,450 

Hrngs 20-WQ-WVR-84-01 
WQ Civil Penalty 
of $2,500 

Hrngs 22-SW-NWR-84 
Solid Waste Permit 
Modification 

- 3 -

Case 
Status 

Record closed 4/30/85. 
Decision due. 

Decision due. 

Decision due. 

Partys requested hearing 
postponement to allow 
conclusion of negotiations. 

Partys requested hearing 
postponement to allow 
conclusion of negotiations. 

Respondent advises it has 
agreed to pay a $5,075 
penalty. 

To be scheduled. 

To be scheduled. 

May 9, 1985 



March/April, 1985 

DEQ/EQC Contested Case Log 

Pet/Resp Hrng Hrng Hrng Resp Case Case 
Name Rqst Rfrrl Date Code Type & No. Status 

NORTHWEST BASIC 08/21/84 08/28/84 Resp 23-AQ-SWR-84-82 Res2ondent's reguest for 
INDUSTRIES, AQ Civil Penalty dismissal denied Eending 
dba/Bristol Silica of $1,000 com2letion of binding 
and Limestone Co. settlement a9reement or 

Eayment of Eenalty. 

CLEARWATER 10/11/84 10/11/84 Prtys 24-SS-NWR-84-P Hearing deferred 
INDUSTRIES, INC. Sewage Disposal pending conclusion of 

Service License court actions. 
Denial 

LAVA DIVERSION 12/14/84 12/27/84 25-WQ-CR-FERC-5205 EQC certification denial 
PROJECT a22ealed to Court of 

Appeals. 

JAY MILLER 02/05/85 Resp Ol-AQOB-NWR-84-154 Order of dismissal 
BUILDER, INC. issued 4/24/85. 

UNITED CHROME 02/19/85 Prtys 02-HW-WQ-WVR-84-158 Interim order on default 

CJT 
PRODUCTS, INC. $6,000 civil penalty issued 4/15/85. 

OJ NOFZIGER, Mark 03/15/85 06/11/85 Prtys 03-AQ-FB-84-144 Hearing scheduled. 

CATHCART, Channin9 03/11/85 03/11/85 06/14/85 Prtys 04-AQ-FB-84-137 Hearing scheduled. 
and Dou_9:las 

FUNRUE' Amos 03/15/85 03/19/85 06/20/85 Prtys 05-AQ-FB-84-141 Hearing scheduled. 

BLADES ' Wallace 03/18/85 03/19/85 06/21/85 Prtys 06-AQ-FB-84-139 Hearing scheduled. 

DOMES' William 03/20/85 03/21/85 06/18/85 Prtys 07-AQ-FB-84-151 Hearing scheduled. 

SMITH, Jack 03/19/85 06/25/85 Prtys 08-AQ-FB-84-136 Heari~g scheduled. 

CONTES.T - 4 - May 9, 1985 



March/April, 1985 

DEQ/EQC Contested Case Log 

Pet/Resp 
Name 

Hrng Hrng Hrng Resp Case 
Rg§l!_ ______ gf_rrl Date Code Type & No. 

LANG & GANGES 03/20/85 
CORP., dba/Medply 

WARRENTON LANDFILL 02/28/85 

COOK, Robert 

KANGAS, M. R. 

CJ1 
"1 

CONTES.T 

04/10/85 

05/02/85 

03/21/85 

04/04/85 

04/16/85 

05/03/85 

Resp 09-AQ-SWR-85-15 

Prtys 10-57-SW-NWR-83-PMT-120 

06/26/85 Prtys ll-AQ-FB-84-138 

05/28/85 Prtys 12-AQ-FB-84-145 

- 5 -

Case 
Status 

Respondent's answer 
due by 5/6/85. 

Preliminary issues. 

Hearing scheduled. 

Hearing scheduled. 

May 9, 1985 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANDUM 

To: Environmental Quality Conunission 

From: Director 

Subject: Agenda Item c, June 7, 1985 EQC Meeting 

Tax Credit Applications 

Director's Reconunendations 

It is recommended that the Commission ta~e the following action: 

1. Issue tax credit certificate for a· facility subject to the old tax credit law: 

2. 

Appl. 
No. 

T-1725 

Issue 

Appl. 
No. 

T-1723 

T-1727 

tax 

Applicant 

Brownlee Bush Dairy 

credit certificates for 

Applicant 

Carl Fenk 

International Paper 

Facility 

Animal waste control 

facilities subject to new tax credit laws: 

Facility 

Animal waste control 

Optical density/opacity monitor 

3. Revoke Pollution Control Facility Certificates 853 and 1034 issued to 
Champion International Corp., Champion Building Products and reissue them 
to Hanel Lumber Company. (letters attached) 

4. Revoke Pollution Control 
Paper. The facility has 
(letter attached) 

Facility Certificate 1027 issued to Publishers 
been shut down and will not be ope~~t§d again. 

'· 

Fred Hansen 



Agenda Item C 
Page 2 
June 7, 1985 

Proposed June 7, 1985 Totals: 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

1985 Calendar Year Totals: 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$16,033.29 
27,696.90 

-0-
-o-

$43,730.19 

$137' 131. 79 
347,352.00 
295,798.00 

-0-
$780' 281. 79 



Application No. T-1723 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Carl Fenk 
11420 Chance Road 
Tillamook, OR 97141 

The applicant owns and operates a dairy farm in Tillamook, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Descrjption of Claimed Facility 

The facility described in this application is an animal waste manure 
control facility consisting of the following: 

(a) Dry manure storage area. 
- 67' x 62' concrete slab with 6 1 concrete retaining walls. 
- 26 Ga. galvanized steel roof (with gutters) and associated 

structural support facilities. 

(b) Roof over two existing concrete slab confinement area. 
- 42 1 x 69' 26 Ga. galvanized steel roof (with gutters) 

and associated structural support facilities. 

Request for Preliminary Certification for Tax Credit was made June 4, 
1984 and approved August 9, 1984. Facility is subject to the 1983 tax 
credit law. Construction was initiated on the claimed facility 
September 10, 1984, completed October 31, 1984 and the facility was 
placed into operation October 31, 1984. 

Total Facility Cost: $44,308 (Accountant's Certification was 
provided). 

Eligible Facility Cost: $13,419 

The accountant's certification showed a total project cost of 
$44,308.00 However, the U. S. Department of Agriculture 
Stabilization and Conservation Service reimbursed the applicant 
$30,889 ($44,308 - $30,889= $13,419.00). 

3. Evaluation of Application 

Prior to installation of the claimed facilities, waste manure was 
spread onto saturated fields during the winter months due to the lack 
of manure storage facilities. Contaminated runoff would enter the 
Trask River. The dry manure storage system allows the storage of 



Application No. T-1723 
Page 2 

manure for over 100 days. The roof over the storage area and the 
roof over the existing concrete confinement area divert rainfall to 
minimize the contamination of runoff water. These facilities have 
allowed the spreading of manure during dry months when the fields are 
not saturated. This system has greatly reduced the quantity of 
contaminated runoff entering the Trask River. There is no significant 
return on investment from this project. The sole purpose of these 
facilities is to control wastes from the farm operation to reduce the 
contamination of the Tillamook Bay Drainage Basin. 

The Department conducted water quality surveys in Tillamook Bay during 
1979 - 1980. The surveys concluded that dairy operations were a major 
cause of high bacterial contamination in the drainage basin which 
threatened the oyster industry. The Department required the 
development Of a Tillamook Bay Drainage Basin Agricultural Non-Point 
Source Pollution Abatement Plan which was incorporated into the North 
Coast Basin Water Quality Management Plan by the Environmental 
Quality Commission on August 28, 1981. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated for the sole 
purpose of preventing, controlling, or reducing water pollution 
and was required by DEQ. 

d. The facility is necessary to satisfy the intents and purposes of 
ORS Chapter 468 and the rules adopted under that chapter and 
complies with these requirements. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

LDP:m 
WM74 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $13,419 
with 100 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1723. 

(503) 229-5374 
5-21-85 



Application No. T-1725 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Brownlee Bush Dairy 
9375 Trask River Road 
Tillamook, OR 97141 

The applicant owns and operates a dairy farm in Tillamook, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facillty 

The facility described in this application is an animal waste manure 
control facility consisting of the following: 

(a) Dry manure storage area. 
- 36' x 40' concrete slab with 6 1 concrete retaining walls. 
- 26 Ga. galvanized steel roof (with gutters) and associated 

structural support facilities. 

(b) Roofs over two existing concrete slab confinement areas. 
- 7,7•x 42' and 21' x 31.5' 26 Ga. galvanized steel roofs (with 

gutters) and associated structural support facilities. 

Request for Preliminary Certification for Tax Credit was made April 5, 
1983 and approved May 31, 1983. Facility is subject to the 1981 tax 
credit law. Construction was initiated on the claimed facility 
July 1, 1983, completed October 31, 1983 and the facility was 
placed into operation October 31, 1983. 

Total Facility Cost: $25,360.90 (Documentation of Costs was 
provided). 

Eligible Facility Cost: $14,277,90 

The total cost of this project was $25,360.90. However, the U. S. 
Department of Agriculture Stabilization and Conservation Service 
reimbursed the applicant $11,083.00 ($25 1360.90 - $11,083.00= 
$14,277,90). 

3, Evaluation of Application 

Prior to installation of the claimed facilities, waste manure was 
spread onto saturated fields during the winter months due to the lack 
of manure storage facilities. Contaminated runoff would enter the 
Trask River. The dry manure storage system allows the storage of 



Application No. T-1725 
Page 2 

manure for over 100 days. The roof over the storage area and the 
roof over the existing concrete confinement area divert rainfall to 
minimize the contamination of runoff water. These facilities have 
allowed the spreading of manure during dry months when the fields are 
not saturated. This system has greatly reduced the quantity of 
contaminated runoff entering the Trask River. There is no significant 
return on investment from this project. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution and was required by DEQ. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter and 
complies with these requirements. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

LDP:m 
WM211 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $14,277.90 
with 80 percent or more allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1725. 

(503) 229-5374 
5-21-85 



Application No. T-1727 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

International Paper Company 
Gardiner Paper Mill 
Industrial Packaging 
77 West 45 th Street 
New York, NY 10036 

The applicant owns and operates an unbleached Kraft liner board mill 
at Gardiner, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility claimed in this application is described to be a model 
no. 1100M Dynatron continuous optical density/opacity monitor 
installed on the common stack of two recovery boilers. 

Request for Preliminary Certification for Tax Credit was made on 
May 17, 1984 and approved on June 5, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on June 8, 1984, 
completed on July 4, 1984, and the facility was placed into operation 
on August 6, 1984. 

Facility Cost: $16,033.29 (Accountant's Certification was 
provided). (Complete Documentation by copies of invoices was 
provided.) 

3. Evaluation of Application 

Department regulations require continual monitoring of particulate 
emissions from Kraft mill recovery furnaces. Opacity monitors provide 
early detection of electrostatic precipitator malfunctions and 
indicate mass emission rates which fulfill DEQ required reporting 
requirements. 

The recovery furnaces of Gardiner are subject to reporting 
requirements of the EPA/DEQ new source performance standards (NSPS) 
for Kraft mills. 



Application No. T-1727 
Page 2 

The claimed facility, which was installed to meet the needs described 
above, replaced an early non-operative model Lear Seigler opacity 
monitor. The applicant chose replacement to obtain compatibility with 
existing computerized data processing and improved dependability. 
(The Lear Seigler monitor, RM-4, is no longer produced.) 

The old monitor had not been certified for pollution control tax 
credit. 

There is no economic benefit derived by the applicant from the claimed 
facility. The unit is currently operating in compliance with DEQ 
requirements. 

It is concluded that the sole purpose of the claimed facility is air 
pollution control and that 100 percent of its cost is eligible for 
certification as a pollution control facility. 

The application was received on March 15, 1985, additional information 
was received on April 15, 1985, and the application was considered 
complete on April 15, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility is designed for and is being operated for the sole 
purpose of preventing, controlling or reducing a substantial 
quantity of air pollution. 

c. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $16,033.29 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1727. 

L. Kostow:n 
AS1393 
( 503) 229-5186 
May 21, 1985 



State of Oregon 
Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATES 

1. Certificates issued to: 

Champion International/ 
Champion Building Products 
P.O. Box 1022 
Eugene, OR 97401 

The certificates were issued for a solid waste and a .wat:er-;_·p~lluti~n 
control· facility. 

2. Summation: 

The Environmental Quality Commission has issued 2 Certificates to the 
Champion International Neal Creek Mill which has subsequently been 
sold to Hanel Lumber Company. The certificates were issued in 1977 
and 1979. (Copies attached) Champion has notified the Department of 
the sale of their mill and Hanel has requested a reissuance of the 
certificates under their name. (letters attached) 

3. It is recommended that Pollution Control Facility Certificate Nos. 
853 and 1034 be revoked and reissued to Hanel Lumber Company; the 
Certificates to be valid only for the time remaining from the date of 
the first issuance. 



HANEL LUMBER CO., INC. 
LUMBER MANUFACTURERS 

4865 Highway 35 Hood River, Oregon 97031 

April 18, 1985 

Department of Enviromental Quality 
P .0. Box 1760 
Portland, OR 97207 

Attn: Sherry Chew 

Phone (503) 354-1484 

We request to have the following two Pollution Control Facility 
Certificates transferred fran Champion International Corporation 
to Hanel Llfillber Co., Inc. 

Certificate No. 853 
1034 

The following information pei?tains to the transfer of the facilities. 

Date of Acquisition: 

New Owners: 

Prior Owners: 

February 21, 1983 

Hanel Llfillber Co. , Inc • 
4865 Hwy. 35 
Hood River, OR 97031 

Champion International Corporation 
P.O. Box 10228 
Eugene, OR 97401 

Enclosed please find copies of the certificates, and if you need 
anything further, please g·i ve me a call. 

Sincerely, 

HANEL LUMBER COMPANY, INC. 

~uJ~, 1Jaw__( 
RC>bert L. Hanel 
Secretary 

RLH/cgl 
Enclosures 



P.O_ Box 10228 
1600 Valley River Drive 
Eugene, Oregon 97440 
503 687-4611 

Mr. Robert Hanel 
Hanel Lumber Co., Inc. 
4865 Highway 35 
Hood River OR 97031 

Dear Mr. Hanel: 

January 23, 1985 

At the time we sold our Neal Creek mill, we held two Oregon Pollution 
Control Certificates that qualified us for a tax credit. The buyer 
of the mill is entitled to use the remaining credit available under 
these certificates. We had elected to use these credits as a reduction 
of Oregon income taxes. The following is a summary of the certificates 
showing the credit available for your use: 

Cert ifi ca te No. 

853 
1034 

Remaining Credit 

$ 5 '980 
15,792 

Bal. of 1983 

$1 • 300 
2,257 

Yearly 1984 on 

$1 • 560 
2,708 

Certificate #853 credit runs through 1986 and #1034 runs through 1988. 
Copies of the certificates are enclosed for your files. 

Very truly yours, 

OJA.~ f?°ff 
Marvin F. Rapp 

MFR/bd 
Enclosures 

cc Duane Buttler 



P.O. Box 10228 
1600 Valley River Drive 
Eugene, Oregon 97440 
503 687-4611 

Department of Environmental Quality 
Box 1760 

January 23, 1985 

Portland OR 97207 

Gentlemen: 

This letter is to advise you that two of our mills that have 
ing pollution control facility certificates have been sold. 
tificates involved are as follows: 

Certificate # App. No. Mi 11 Location 

. 818 T-901 Wi 11 ami na OR 

. 819 T-902 Wi 11 ami na OR 

. 820 T-903 Wi 11 ami na OR 
·824 T-907 Willamina OR 
853 T-931 Odell OR 

. l 016 T- 1120 Willamina OR 
. l 017 T-1121 Wi 11 ami na OR 

l 034 T-1125 Odell OR 

outstand
The cer-

The mill at Willamina was sold in May 1983; therefore, our tax department 
will utilize five-twelfths of the credit available in 1983 as a tax credit. 
The mill at Odell was sold in February 1983; therefore, our tax department 
will utilize two-twelfths of the credit available in 1983 as a tax credit. 

Copies of the certificates are enclosed for reference. 

Very truly yours, 

vw. .+: RfL{J.P 
Marvin F. Rap~ I 

MFR/bd 
Enclosure 

cc John Winter - Stamford Tax Dept. 
Duane Buttler 



(' 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Cerilllcate No. _1'-'0,,..3,_4.:.._ __ 

Date ot: Issue 12/14/79 

Appliatlon No. T - 1 1 2 5 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location o! Pollution Control Facility: 
Champion I nternat iona 1 Corp. 
Champion Building Products 
P. o. Box 10228 Ode 11, Oregon 
Eugene, Oregon 97440 

As: 0 Les.see X:X Owner 

Description o! Pollution Control Facility: 

Wood residue processing equipment including a West Salem Classifier, 
conveyors, motors, structural steel and concrete. . 

Type of Pollution Control Facility: . Q Air LJ NOJ..Se CJ Water fil Solid Wasta CJ Hazardous Wasta C7 Used Oil 

Date Pollution Control Facility was completed: 
6/30/78 Placed into operation: 6/ 3 0/7B 

Actual. Cost o! Pollution Control Facility: 
$ ~4 1 ~o. oo 

Percent of actual cost properly allocable to pollution control: 

100% 

Based upon the info.l.'Ill&t.i,on contained· in the appJ.ication referenced above. the Environmental Quality 
Commission certifies that the facility described herein was erected, constructed or instal.led: in 
accordanca with tha. requixements of ORS 468.175 and su.bs&ction (1) o£ ORS 468 .. 1.65, and ia designed for, 
and is- beiAg; operatad or wil.1 opBl:'a.bt to a sub!llta.Dt.i.al... extant for tha purpose of preventi.ng:, cont:roll.inq 
or reducincJ ail:, water or noisa polltition or solid waste, haza.rdous. wastes or used oil, and that it is 
necessaey to. satisfy the intents.. and pw:posss- of: ORS Cha.pt&rs:' 454,, 459, 467 and. 468 a.:id.- .rnla:i. adopted 
therewidetr. 

The:r:e£ors, t:hi.s Pollution Contro.L Facillty Certificata is ~ th.i.$ da.t& subject. to_ comp' 1 a nee: ..,ith tha 
statutes of the State of Oreqon, th&- regulations of th~ ~t. of EnvironmSntal. Quai.l.ity- and the 
foll.owing: special conditions:-

1-. Th& facility shall. be contin"O'Wly Ope.X"ated at m .. xjmnm e.tficiency for the. designed pw:po!:tt: 0-f.... 
prev~tinq, controlling, and reducing: the type of pollutiozl- as indicated above. 

z;. The Cepa.rtmant. of EnviraDmQP;tal Quality aha..ll be llm;.edi~taly notified. of any propossd chanqi;; in use. 
or !!tethod of operation of th& fac:il.ity and. i.:f,, !or any reason, the faGility ce~s to ope-rats for 
its. intend.ad. po"llution. cbntzal. purpo""-

3. Any reports or JQQnitori.ng data requa&ted by thG Oep.&rtJoont of Enviromwntai Qualj.ty sh&ll. 00 promptly 
provided. 

NOTE" - The- facility desCJ:ibed herei.A i~. not. eligible- to. recaiyg taJll: credit -eert.it:icat.ion. as.. an En&rgy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the parson issul!td 
the Cer.tificate. e.lec.t:s:. to. take. tha. tax,, CJ:edit:. rel.i.ef:. undax:.. a 16.-097 or. 3.1.7. .. 0.72-

Signed 

Title 
J B. Richards, Chairman 

Approved by the Environmental Quality Commission on 

14th December 79 · the ____ day of---------~ 19-

DEQ/TC-6 10/79 



' . ( ) 
....,. State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

() Certificate No. 853 

Date of Issue 11/18/77 

Application No. T-931 

POLLUTION CONTROL FACILITY CERTIFICATE 
• 

Issued To: Location o! Pollution Control Facility: 
Champion 1 nternat i ona 1 Corporation 
Champion Building Products Divis ion Neal Creek Plant 
P. o. Box .10228 Ode 11 , Oregon 
Eugene, Oregon 97401 

As: 0 Lessee D.C)wner 

Description of Pollution Cot trol Facility: . 
Log deck· sp·rinkl ing water rec;;y-cle 

. . 

Type of Pollution Control Facility: 0 Air ONolse [j(I Water 0 Solid Waste 

Date Pollution Control Facility was completed: 11/1/76 Placed into oper.ition: 5/1/77 
Actual Cost of Pollution Control Facility: $ 31,199.00 
Percent of actual cost propErly allocable to pollution control: 

80% or more 

In accordance with the provisions of ORS 468.155 et seq •• It Is hereby certified that the facility described 
herein and in the application referenced above is a "Pollution Control racility11 within the definition of ORS 
,,.68.155 and that the air or water facility was constructed on or after January 1, 1967, the solid waste fa
cility was under construction on or after January I, 1973, or the noise fact1ity was construct:ed on or after 
January I, 1977, a11d the fa.::ility is designed for, and is br:ing operated or will operate to a subs;tantial ex
tent for the purpose of preventing, controlling or reducing air, \~ater, noise or solid waste pollution, and . 
that the facility is necessary to satisfy the int:ents and purposes of ORS Chapter 459, ~67 or ~68 and the reg
ulations adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulaticns or the Department of Environmental Quality and the follov1ing special conditions: 

1. The facility shall be cont:nuously operated at maximum efficiency for the designed Purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use· or method 
of operation of the facility and if, for any reason, the ·facility ceaS{:S to operate for its intended pollution control 
purpose. 

3 •. Any reports or monitoring da~ requested by the Department of Environmental Quality shall be promptly pro
vided. 

' ! 
I _......../ , 

S~ned~~~~-·~;_l~(~'-_,..~1-~.1_'\~·~:;....:~~·/~.,~--~·-:;;..:..·~~l~~~~~ 

Title ~~J~o~e=-=·s~·c_:R~·~1c~h~a::.:..rdo:.::.sL,-"C~h~a~i~r_m_a_n~~~~~~ 

Approved by the Enviro.nrricntal Quality Commission on 

OEQ/1C-6-I0/77 



State of Oregon 
Department of Environmental Quality 

REVOCATION OF POLLUTION CONTROL FACILITY CERTIFICATE 

1. Certificate issued to: 

Publishers Paper 
Oregon City Division 
419 Main Street 
Oregon City, Oregon 97045 

The certificate was issued for an air pollution control facility. 

2. Summation: 

The Environmental Quality Cornrnission issued a certificate to Publishers 
Paper December 14, 1979. (A copy of the certificate is attach~d.) The 
Department has been notified by the company that their facility has been 
shut down and has not been operated during any portion of the year 1984. 
(letter attached) 

3. It is reconunended that Pollution Control Facility Certificate No. 1027 
be revoked. 



PUB LISI-I RS 
PAPER TIMESMIAAOA 

April 1, 1985 

Mr. Tom Bispham 
Air Quality Division 
Oregon Department of Environmental Quality 
P .o. Box 1760 
Portland, Oregon 97207 

Dear Mr. Bispham: 

RE: PCF Certificate No. 1027 
Application No. T-1102 
Certified Amount: $24,834 

The sulfite pulping process at the Oregon City Division of 
Publishers has been shut down and was not operated during any por
tion of the year 1984. Therefore, Pollution Control Facilities 
Certificate No. 1027, which was granted December 14, 1979 for a 
mist eliminator on the sulfite recovery boiler system, is no 
longer valid. We will not claim tax credit for 1984 and sub
sequent years and we request appropriate Department action with 
regard to the certificate. 

Please call me if you have any questions. 

RAS/lew 
Att. 

cc: M. Carpenter 

Respectfully submitted, 

R. A. Schmall, 
Corporate Manager 
Environmental & Energy Services 

4000 KRUSE WAY PLACE, LAKE OSWEGO, OREGON 97034 PH: (503) 635-9711 



Certificate No. _1_0_2_7~--

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 12/14/79 

A li t . N T-11 02 pp ca ion o. 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Pub] ishers Paper Company Location of Pollution Control Facility: 

Oregon City Division 
419 Main Street 419 Main Street 
Oregon City, Oregon 97045 Oregon city, Oregon 

As: D Lessee x::;: Owner 

Description of Pollution Control Facility: 

A mi st eliminator system installed on the recovery boil er. 

. 

Type of Pollution Control Facility: O Air CJ Noise c::J Water .c::J Solid Waste t::T Hazardous waste Cl Used Oil 

Date Pollution Control Facility was completed: 12/27 /78 Placed into operation: 12; 28/78 

Actual. Cost of Pollution Control Facility: ~4·, 834. 00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the information contained in the application referenced above, the Environmental Quality 
Commission certifies that the facility described herein was erected, constructed or installed in 
accordance with the requirements of ORS 468.175 and subsection {l) af ORS 468.165, and is designed for, 
and is being operated or will operate to a substantial extent for the p~ose of preventing, controlling 
or reducing air, water or noise p:lllution or solid waste, hazardous wastes or used oil, and.that it is 
necessary to satisfy the intents and purposes· of ORS Chapters 454, 459, 467 and 468 and rules adopted 

thereunder. 

Therefore, this Pollution Control Facility CerLificate is issued this date subject to compliance with the 
statutes of the Stat,e of Oregon, the regulations of the Department of Environmental QUality and the 
following special conditions~ 

1- The facility shall be continuously operated at maximum efficiency for the designed purpose oL 
preventing, controlling, and reducing the type of pollution as indicated al:X>ve. 

Z. The Department of Environmental Quality shall be :immedi~tely notified of any proposed change in use. 
or method of operaticn of the facility and if, for any reason, the facility ceases to operate for 
its. intended pollution control. purpose. 

J. Any reports or monitoring data requested by the Department of EnvironLlental Quality shall be promptly 
provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification.as an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued 
the Certificate. elects-. to take. the. tax.- credit. relief". under. ORS. 316. .. 097 or. 3.17 .0.72. 

Signed 

Approved by the Environmental Quality Commission on 

the __ 1_4_t_h __ day of __ D_e_c_e_m_b_e_r ____ ~ 1929_ 

DEQ/TC-6 10/79 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GCNE;RNOl'I 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-1 

MEMORANDUM 

To: Environmental Quality Connnission 

From: Director 

Subject: Addendum to Agenda Item C, June 7, 1985 EQC Meeting 

Tax Credit Applications 

Director's Recommendations 

It is reconnnended that the Commission take the following action: 

1. Revoke Pollution Control Facility Certificates 822, 830, 1018, 1019, 
1022, 1336, 1339, and 948 issued to Champion International Corporation 
and reissue them to Freres Lumber Company. (letters attached) 

SChew 
229-6484 
11/20/85 

Fred Hansen 
\ 
' 



State of Oregon 
Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATES 

1. Certificates issued to: 

Champion International Corporation 
Champion Building Products 
PO Box 10228 
Eugene, OR 97440 

The certificates were issued for air, water, and solid waste pollution 
control facilities. 

2. Summation: 

The Environmental Quality Commission has issued 8 certificates to the 
Champion International Corporation in Lebanon and Idanha, Oregon~ These 
facilitie? have subsequently sold to Freres Lumber Co. The certificates 
were issued in 1977, 1978, 1979, and 1981. (Copies attached) Champion 
has notified the Department of the sale of their mill and Freres has re
quested a reissuance of the certificates under their name. (letters attached) 

3. It is recommended that Pollution Control Certificate Nos.822, 830, 1018, 
1019, 1022, 1336, 1339, and 948 be revoked and reissued to Freres Lumber 
Company; the certificates to be valid only for the time remaining from the 
date of the first issuance. 

SChew 
229-6484 
11/20/85 



Timberlands 
P.O. Box 849 
Eugene. Oregon 97440 
503 687-4647 

Freres Lumber Company 
Box 312 
Lyons, OR 97358 

Gentlemen: 

November 18, 1985 

The pollution control certificates listed below are available for 
use as a deduction from Oregon Income Tax. If you wish to use the 
remaining credit, you nrust ask the DEQ in Portland to transfer the 
certificates to Freres Lumber Co. I have notified the DEQ that Lebanon 
and Idanha have been sold to Freres Lumber Co., and listed the certificates 
available for transfer. 

Credit Remaining Yearly Used By Remaining 
Certificate No. 1I1/ 85 Credit CBP 1985 Credit 

822 2/3 of Cert. $ 14' 814 $ 7,409 $1,852 $ 5,557 
830 1,486 743 186 557 
1018 19,217 4' 805 1, 201 3,604 
1019 10,054 2,514 629 1, 885 
1022 30,386 7,597 1,899 5,698 
1336 10' 720 1, 787 447 1,340 
1339 145,409 24,235 6,059 18' 176 
948 30,420 10' 140 2,535 7,605 

Because Champion operated the mills for three months in 1985, we will 
take one-fourth of the credit available for 1985. Copies of the 
certificates are enclosed for reference. 

Very truly yours, 

lAM. ~. ~Off 
Marvin F. Rapp 

MFR/se 
Enclosures 
cc W. 0. Larson 



-~'--------" ;:T<J P. 0. Box 312 /Lyons, Oregon 97358-0312 
LUMBER CO., Inc. 503-859-2121 

November 20, 1985 

Ms. Maggie Conley 
Department of Environmental Quality 
522 S.W. Fifth Avenue 
Portland, OR 97204 

Dear> Ms. Conley: 

Freres Lumber Co., Inc. purchased 
Champion International 1 s Lebanon and Idanha 
facilities on September 30, 1985. We 
request transfer of the enclosed pollution 
control certificates to our firm for use 
as a deduction from Oregon Income Tax. 

If I may be of any assistance I may 
be contacted at 859-2121. 

Robert Freres, Jr. 
Vice President 



( Certificate No. -~8~2~2-

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 9-23-77 

Application No. T-905 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Champion International Corporat10J Location of Pollution Control Facility: 
Champion Bui !ding Products Divisio 
P. 0. Box 10228 Lebanon, Oregon 
Eugene, Oregon 97401 

As: D Lessee lilJ<Owner 
Description of Pollution Control Facility: 

Buffalo No, B-48-20 bag house filter system on cyclones #37 and #38; /,..COAU !_.(: 

Buffalo No; B-96-20 baghouse f i 1 ter system on cyclones #44 and #45; 
#27~',-('1 Buffalo No. B-80-20 baghouse f i 1 ter system on cyclones #24, #25 and 

Type of Pollution Control Facility: ljl Air D Water D Solid Waste 

Date Pollution Control Facility was completed: F b 
e ruary 1922 

Placed into operation: 
Februar:,: 19Z2 

Actual Cost of Pollution Control Facility: 
$ 285 ':270. 00 

Percent of actual cost properly allocable to pollution control: 

80% or more 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that 
the air and water or solid waste facility was erected, constructed or installed on or after January l, 1967, or Janu
ary 1, 1973 respectively, and on or before December 31, 1980, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or solid waste pollution, and 
that the facility is necessary to satisfy the intents and purposes of ORS Chapters 459, 468 and the regulations there
under. 

Therefore, this Pollution Control facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department o.f Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

,/ 
Title Joe 8 Richards Chairman 

Approved by the Environmental Quality Commission on 

the -~2~3~r~d~ day of September 19 77 
DEQ/TC-6 1-76 



( Certificate No. 830 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 9-23-77 

Application No. T-91 4 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Champion International Corporatiozti Location of Pdllution Control Facility: 
Champion Building Products Division 
P. o. Box 10228 Lebanon, Oregon 
Eugene, Oregon 97401 

~ c.. 
As: 0 Lessee [jl: Owner 

Description of Pollution Control Facility: 

Glue waste recirculation 

Type of Pollution Control Facility: 0 Air !Ji Water D Solid Waste 

Date Pollution Control Facility was completed:
0 

b 
cto er 1973 

Placed into operation: 
October 1'.)23 

Actual Cost of Pollution Control Facility: $ 14.859.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that 
the air and _water or solid waste facility was erected, constructed or installed on or after January 1, 1967, or Janu
ary 1, 1973 respectively, and on or before December 31, 1980, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or solid waste pollution, and 
that the facility is necessary to satisfy the intents and purposes of ORS Chapters 459, 468 and the regulations there
under. 

Therefore, this Pollution Control facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

I /" 

Title foe B. Richards . Chai rman 

Approved by the Environmental Quality Commission on 

the 23rd day of -~Scse.,p,_,t,_,e.,_m"'b""e"-r'----~ 



Date ot Issue 11/16/79 
°'( 

~tate of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No. _l_O_l_B __ 

Application No. T- l l 2 2 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corp. 

Lebanon, Oregon Champion Building Products 
P. o. Box 10228 
Eucrene, Oregon 97440 

Az: [J Lessee [Jt Owner 

Description of Pollution Control Facility: 

Two ( 2) baghouses to control wood dust emissions from 
cyclones #39 and #47. 

Type of' Pollution Control Facility: Cl/ ~. CJ . 
l.X' Neuse c:J Watu O Solid Wuta C7 B.a:ardous wuu C7 osltd Oil 

Date Pollution Control Facility was cc:tmpleted: 7/1/77 Placed into operation: 8/3/77 
Actual_ Cost o! Pollution Control Facility: $ • 

96.094.00 
Percent ot. actual cost properly allocable t.o pollution control: 

80% or more 

Based upon the information cantained in the application referenced above. the Environmental Quality 
colllllission certifies that the facility described. herein was erected, constructed or installed in 
accordance. with the requiz:emencs of ORS 468.175 and subsection (1) ?"£ ORS 46B.l65, and is designed fer, 
and is beinq operated. or will operaca ta a substantial. extant for the pw:poae of prevent:ing, cantrollinq 
or reducing air, water or noise pollution or solid waate. hazardous wastes or used oil. and that it is 
necessary to satisfy the intents, and purposes· of ORS Chapters 454, 459, 467 and. 468 and :cul.es. ad.opeed. 
thereunder .. 

Therefore, til.is Pollution Control. F'acil.ity Ce:r:tifica.ta- is issued th.is date subject to compliance with the 
statutes of the Stats of Oregon, the requlations of th& Department cf Environmental Quality and. the 
following special conditions~ 

t... The facility shall. be conUnuoualy operated at max.imwa e.f.ficiency for the. desiqned purpose of.. 
preventing, control.linq:, aDd reducinq the type of pollution as indicaeed above .. 

z. The Department of Environmental Quality shall be immediately notified of any proposed change in use 
or medlod of operation of the facility and if, for any reason,. the facility ceases to opera'Ce for 
its. intended. pollution ccnt.rol. purpose •. 

J. Any -report:s or monit:crinq data requested by th4 Department 0£ Environmental Qua.lity sbit.11 be promptly 
provided. 

NOTE" - 'l'he f'acillty described herein. is not eligible- ta receive talt credit certification. as. an Energy 
Conservat:ion Facility under the provisions of Chapter 512. Oreqon Law 1979, if the person issued 
the cer;tif.icate. elects·. ux l:a.k.e. tbe.. tax.. cx:edi.t. reJ.iee unda.c. ORS. 3.16. •. 097 or. 3.J.7 ~0.72 .... 

Signed 
/ 

Title 
e B. Richards, Chairman 

Approved by the Environmental Quality Commission on 

16th November 79 the _____ day a! ___________ 19 __ 

DEQ/TC-6 10/79 



.I"> 

·(..,tate of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certi!!cate No. _1_0_1_9 __ 

Date ot Issue 
11/16/79 

T-1123 
Application No. -----

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location ot Pollution Control Facility: 
Champion International Corporation 
Champion Building Products Lebanon, Oregon 
P. o. Box 10228 
Eugene, Oregon 97440 

As: CJ Lessee ~Owner 

Descr:iption o! Pollution Control Facility: 

Veneer dryer washdown water recirculation system. 

Type o! Pollution Cont:ro! Facility: 0 . CJ . Air No.i.s• Cfl Water c:J Solid Waste Q' auard.olls Wasta 0 OHd Oil 

Date Pollution Control Facility was Cf?mpleted: 10/15/77 Placed into operation: 11/28/77 
Actual. Cost ot Pollution Control Facility: $ • 

50.276.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the information contained in the application referenced above, the Envircnmencal Quality 
Commission certifies that the facility described herein was erected, conseructed. or in.stalled in 
accordance with tha requirements of ORS 468 .. 175 and subaection (1) of ORS 468.165, a.nd is designed fort 
and is being ope.:ratad or will operaita to a substanci.aJ. extant for the. purpose of ~eventinq, controlling 
or reducing air, water or ncis• pollution or solid waste, ~dou. wastes or used oil, aJld. that. it is 
necessary to satisfy the intents·. and. pw:poses. of ORS Chapters 454. 459. 467 and. 468 and rules a.dopte4 

thereunder. 

Therefore. tb..i:s Pollution control. Faci.llty Certifica:ca is i.ssued this daee subject to compliance with tha 
statutes of the State of Oreqon, tha regulations of the Cepar-onenc of Environmen-cai QUality and the. 

following special condit.icn.sr 

l. Tha facility sha.l.l .be continuously operated at maximu.a efficiency for the. designed purpose of.. 
p:r:evenei.nq, conttoll.inq, aDd reducing the type of pollution as indicated aJ:)ove. 

z. The Department of Environmental Quality shall be Umri.ediat:ely notified of any proposed dlanga in use 
or method of operation of the facility and ifr for any raason,. the facility ceases to opera-ce for 
its. intended. pollution. ccnt::::ol. purpose •. 

J. Any reporu or moniearinq data requested by the Department of Environmental Quality shall. be· prcmptly 
provided. 

NOTE" - The facili.t.y described here.in. is not eligible· to recei.ve tax credit certification. as an enargy 
Conser.ration Facility under the provisions of Chapter 512. Oregon Law 1979. if .the person issued 
the Ce.J:ti.fi.cate. elects:. to. take, the. tax.. CJ:edi.t:. ra.J.ief: unde:J: ORS. 3.16. ... 097 or. JJ.7 .. 0.72 ... 

Signed 

/ 
Title Joe B. Richards. Cha j rman 

Approved by the Environmental Quality Commission on 

the 16th day ot __ N=oc:v_,e,,,m"'b""'e"'r ____ 1912._ 

DEQ/TC-6 10/79 



(> 
·State of Oregon 

(. 
... ./ 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

· Certi!icate No. ----'1~0~2-'--'2 __ 

Date o! Issue 
11/16/79 

T-1127 
Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corporation 
Champion Building Products Lebanon, Oreg~ P. o. Box 10228 
Eugene, Oregon 97440 

As: Q Lessee IX Owner 

Description of Pollution Control Facillty: 

Clarke Bag house for.control of sanderdust emissions. 

Type of Pollution Control Facillty: ~ Air CJ Noise c:J Water £:j' Solid Was'Ce 0 Haza.rdcu.s Wasta c:J Osad Oil 

Date Pollution Control Facility was completed: 7/1/77 Placed into operation: 7/15/77 
Actual. Cost of Pollution Control Facillty: $iS1937.00 
Percent of actual cost properly allocable to pollU:tion control: 

80% or more 

Based upon the information contained in Che app.lication referenced above, the .Environmental QUa.lity 
Colllmission certifies that the facility described herein_was erected, construc~ed or installed in 
accordance with the. requirementa of ORS 468.175 and subsection (1) ?"f ORS 468.165, and is designed for, 
and. is being: ope.rated or will ope.z:aca to a substan:Ci.a.L eJr.t:ent for Che purpoaa of preventinq, conuollinq 
or reducing air, water or noise pollution or sol.id. ..,asta, tlaza.l:dous wasees or used. oil., and that it is 
necessary to satisfy the intents· and purposes· of ORS Chapters 454, 459, 467 and. 468 and. rules. adopted 
thereunder. 

Therefore, th.is Pollution ContJ:'ol. .Facil.i.ty Cartific.a:ca ia iasued thU da'Ca subject to compliance 'olit:h t.ha 
statutes of the Stace of Oregon, the requ4tions of the Department of Environmental. Quality and the 
following special condi.tions~ 

l.. Th.a. facility shall be continuously ope1:ated at:. maxilllwa efficiency for the. designed purpose. of. 
preventing, conc:roll.inq, and. redl.tcinq the type of pollution as indica'Ced above. 

z. The Department: of Environmental Quality shall be ilm::ll.ediately notified of any proposed change in use. 
or method of operation of the facility and if, for any reason .. the facility ceases to opera.ta for 
its. intended pollution. conaol. purpose •. · 

J. Any reports or mcnit:orinq dat:a requested by the Department: of E::ivi.rcnmen.t:al Quality shall be promptly 

provided. 

NOTE. - The- facili.ty described herein is not allgible to receive tax credit cartif"ication as an Energy 
conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued 
the C~tificate, elec:t..s~ ta take. t.ba. tax.. c::edi.t;. r:ali.af:.. unde.c. ORS. ll& ... 097 or, 3.l7 -0.72 ... 

Signed 

Title ,Jpe B. R j chard 5 Cbajrman 

Approved by the Environmental Quality Commission on 

the -"l'-'6'-'t"'h-'-_ day of __ _,_N"'o"-v=e"'m,,,b"e"'r"---- 19.12_ 

DEQ/TC-6 10/79 S?54.11l•J40 



Certificate No. 13 3 6 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 12/4/81 

T-1430 Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: 
Champion International 

Location .of Pollution Control Facility: 
Corporation 

Building Products Division 
P. o. Box 10228 Lebanon, Oregon 
Eugene, OR 97440 

As: D Lessee Ci Owner 

Description of Pollution Control Facility: 

A wastewater recirculation system consisting of a Liquatex 
separator with a 1 1/2 Hp pump, a 15 Hp recirculation pump, piping, 
an 8'x8'x8' concrete sump with a Brill oil skimmer and a 5 Hp pump. 

Type of Pollution Control Facility: 0 Air 0 Noise jfl Water 0 Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 
Nov. 1979 

Placed into operation: 
Nov. 1979 

Actual Cost of Pollution Control Facility: $ 35.735.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described he:rein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil. and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate ls issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

DEQ;TC-Q I0,'79 

Signed 

Title Joe B / Richards, Chairman 
I 

Approved by the Environmental Quality Commission on· 

the -~4~t=h~- day of -~D~e~c~e~m~b=e~r~--- 19__§1., 



Certificate No. -~1~3_3~9~-

State of Oregon 
Date of Issue 12/4/81 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-1 .13 3 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: 
Champion International Corp. 

Location of Pollution Control Facility: 

Building Products Division 
P. 0. Box 10228 Lebanon, Oregon 
Eugene, OR 97440 

As: O Lessee .:tJ Owner 

Description of Pollution Control Facility: 

Ducting of veneer dryer exhaust gases from six dryers to a 
hogged fuel boiler for incineration. 

Type of Pollution Control Facility: ij;! Air 0 Noise O Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: Mav 1978 Placed into operation: Sept. 1, 1971 
Actual Cost of Pollution Control Facility: $ 484,699.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based UP.On the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the stat'utes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

I. The facility shall be continuously operated at maximum efficiency for the designed purpose of pr~venting, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of .any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facillty under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title __ J_o_e_B_. _R_i_c_l_1_a~r_'d_s_:..., _c_h_a_i_· r_m_a_n __ _ 

Approved by the Environmental Quality Commission on 

4th December 81 the----- day of-----------, 19 __ , 

DEQ;TC-6 !0/79 



'( Certificate No. 9 40 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 12/15/78 

Application No. T-1026 

~~~ 
.--~~~~~~~~~~~----.-~~~~~~-~~~~~~~: 

Issued To: Location of Pollution Control Facility: 

POLLUTION CONTROL FACILITY CERTIFICATE 

Champion Interna ti ona l Corporation 
Champion Building Products 
P.O. Box 10228 
Eugene, Oreqon 97440 

As: O Lessee a owner 

Description of Pollution Control Facility: 

P .0. Box 243 
Idanha, Oregon 97350 ' 

Hog fuel preparation sys tern consisting of ( l) Lamb Grays Harbor Hammer Hog 
(s/n 76115-1), electric motor and related equipment, and (2) Peerless 42.5 
unit mono bin, conveyors and related equipment. 

Type of Pollution Control Facility: 0 Air D Noise O Water ~ Solid Waste 

Date Pollution Control Facility was completed: September l, 1977 Placed into operation: Seot. l, 
Actual Cost of Pollution Control Facility: 

Percent of actual cost properly allocable to pollution control: 

100~~ 

1977 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that the 
air or water facility was constructed on or after January 1, 1967, the solid waste facility was under construction on 
or after January 1, 1973, or the noise facility was constructed on or after January 1, 1977, and the facility is designed 
for, and is being operated or will operate to a substantial extent for the purpose of preventing, controlling or re
ducing air, water, noise or solid waste pollution, and that the facility is necessary to satisfy the intents and purposes 
of ORS Chapter 459, 467 or 468 and the regulations adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

? 

Signed l c_ o.--/L-_C "\-

Title Joe~- Richards, Chairman 

Approved by the Environmental Quality Commission on 

15th Dece1,1ber " 0 

the----- day of-----------• 191..£_, 

DEQ/TC-6 10(17 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. D, June 7 1 1985, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on the 
Modification and Adoption of Hazardous Waste Management 
Rules. OAR Chapter 340. Divisions 100-108 

Due to a high potential for human health and environmental damage, 
hazardous waste requires special management controls. In Oregon, this need 
has been recognized since 1971 when the Legislature initially adopted 
hazardous waste legislation. 

Currently, the U.S. Environmental Protection Agency, under Subtitle 11C" 
of the Resource Conservation and Recovery Act of 1976 (RCRA), has developed 
a national program for the management of hazardous waste. The act places 
hazardous waste management in the federal province but includes provisions 
for EPA to authorize a state program to operate in lieu of a federally 
operated program. 

On April 20, 1984, the Commission adopted a revised set of hazardous waste 
management rules, codified in OAR Chapter 340, Divisions 100 to 110. The 
rules established a comprehensive State hazardous waste management program 
designed to protect the environment of Oregon and the health of its 
citizens from the adverse effects of improper hazardous waste management 
practices. Additionally, adoption of the rules enabled DEQ to demonstrate 
that the State program was equivalent to the federal program, and thus 
request RCRA Final Authorization from EPA. Achieving Final Authorization 
of the State's program is in accordance with the wishes of the regulated 
community and public, as expressed during public hearings, the 1983 
Legislature, as expressed in House Bill 2238, and in discussions with the 
1985 Legislature pertaining to HB 2145 (which was passed unanimously by the 
House Energy and Environment Committee, and, as of May 20, has been 
referred to the Ways and Means Committee for further consideration). 

The Department, on June 1, 1984, submitted an application for Final 
Authorization to EPA. In response to some of EPA's application review 
comments, modifications to the State's rules were adopted by the Commission 
on August 22 and November 2, 1984. Additionally, EPA had strong concerns 



EQC Agenda Item No. D 
June 7, 1985 
Page 2 

over the level of Department resources available to operate the State's 
program, and was reluctant to grant Final Authorization at that time. 

The Department and EPA subsequently reached accord on additional actions 
the State would undertake to receive Final Authorization. DEQ plans to 
submit a revised application to EPA by September 1, 1985, and hopes to 
receive Final Authorization by January 31, 1986. 

On January 4 and 14, and April 11, 23 and 30, 1985, EPA promulgated 
regulations modifying the federal program. EPA regulations require, as a 
condition of authorization, that states modify their programs to 
incorporate revisions of the federal program, and thus maintain 
equivalency. States are allowed twelve months following EPA promulgation 
of regulations to make program revisions. Federal program changes which 
relax existing requirements are optional for state adoption. 

Pursuant to the requirements for State program revisions discussed above, 
the Department will be required to incorporate the January and April 1985 
EPA revisions into the State program by no later than January and April 
1986, respectively, in order to maintain Final Authorization once granted. 
Since this coincides with the expected date for receiving Final 
Authorization, the Department is proposing to adopt these program revisions 
now and incorporate them into the State's revised application for Final 
Authorization. The Department also proposes to adopt less stringent 
federal regulations regarding "satellite accumulation" promulgated 
December 20 1 1984, and make technical corrections to, and clarifications 
of, existing rules. 

In addition to these substantive rule modifications, the Department 
proposes to revise the format of existing State rules. The majority of 
rules in current Divisions 100 to 106 recodify federal requirements in 40 
CFR Parts 260-264, 270 and 124. The Department's experience since April 
1984 in implementing these rules suggests that adoption of federal 
requirements through incorporation-by-reference would reduce confusion in 
the regulated community and allow for easier implementation by DEQ. 
Additionally, the Secretary of State's office has expressed concern over 
the length of existing Divisions 100-110 1 particularly 104. Use of this 
approach would also allow future State program revisions resulting from new 
or modified federal regulations to be made with less difficulty and 
administrative burden on the Department. 

The following discussion briefly describes the proposed rule modifications 
included in Attachment IV. It should be noted that, due to use of the 
incorporation-by-reference format, the contents of the December 20 1 1984, 
January 4 and 14, and April 11, 23 and 30, 1985 federal rule changes do not 
appear codified in Divisions 100-107. However, copies of these regulations 
are provided in Attachment VI for informational purposes, 

Federal program changes made in recent months by EPA and proposed for 
adoption by the Commission address five areas: 

1. Redefinition of residues relative to recycling (January 4 and 
April 11, 1985). 
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2. Listing certain dioxin-containing wastes as hazardous waste 
(January 14, 1985). 

3. Allowing short-term accumulation of hazardous wastes at the point 
of generation ("satellite" accumulation) (December 20, 1984). 

4. Adoption of a simplified test method to determine if "free 
liquids" are present in hazardous waste (April 30, 1985). 

5. Changes to interim status standards applicable to existing 
management facilities, to conform to similar existing 
requirements for permitted facilities (April 23, 1985). 

Discussion 

1. On January 4, 1985, EPA promulgated a revised definition of solid 
wastes and established certain management standards for hazardous 
wastes which are recycled. Use of the term "solid waste" by EPA is 
akin to use of the term "residue" by Oregon. In each case, hazardous 
waste is defined as a subset. 

The existing State rules are limited in their regulation of hazardous 
wastes that are recycled. Wastes that are sludges or listed hazardous 
wastes are fully regulated up to the point of recycling (i.e., 
generation, transportation and storage). However, wastes that are 
hazardous solely because they fail a characteristic (i.e., ignitable, 
corrosive, reactive, or EP toxic) are subject only to a reduced set of 
requirements if they are used, reused or reclaimed. The proposed 
rules would eliminate the distinction between characteristic and 
listed spent materials and define all spent materials as residues and 
hazardous wastes. 

The proposed rules use a matrix approach to define which secondary 
materials would be residues and hazardous wastes when recycled. The 
matrix, shown in Table 1, considers both the nature of the material 
involved and the manner in which it is being recycled. Secondary 
materials which can be wastes include the following: 

a. Spent Material - material which has been used and as a 
result of contamination can no longer serve the purpose for 
which it was produced without processing. 

b. Sludge - any solid, semi-solid or liquid waste generated 
from a municipal, commercial or industrial wastewater 
treatment plant, water supply treatment plant or air 
pollution control facility. 

c. Byproduct - a material that is not one of the primary 
products of a production process and is not solely or 
separately produced by the production process. 
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SECONDARX MATERIALS 

1 • SQent Materials 

a. Characteristic 

b. Listed 

2. Slude:es 

a. Characteristic 

b. Listed 

3. .Mor_o_ducts 

a. Characteristic 

b. Listed 

4. Listed Commercial 
Chemical Progucts 

5. Scrap Metal 

,OLE 1 

Types of Secondary Materials Defined as Residues and 
Hazardous Wastes When Recycled and Types of Recycling 

Activities Constituting Waste Management 

SPECULATIVE 
EXAMPLES RECLAMATION1 ACCQMU!,ATJ;ON2 

paint thinner, sulfuric acid Yes Yes 

spent methylene chloride Yes Yes 
used in degreasing (F001) 

heavy metal sludge from No Yes 
wastewater treatment 

emission control sludge from 
primary steelmaking (K061) 

Yes Yes 

slag exhibiting EP Toxicity No Yes 

tank bottoms from petroleum Yes Yes 
refining (K052) 

formaldehyde (U122) No No 

scrap turnings exhibiting Yes6 Yes6 
EP Toxicity 

USE 
CONSTITUTING 

DISPOSAL3 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes6 

Yes = defined as a residue 
No = Not defined as a residue 

( 1) 
(2) 
(3) 
(4) 
( 5) 

(6) 

Processing to recover a useable product, or regeneration 
Accumulation before being recycled, unless 75% of accumulated material is recycled during a one-year period 
Applied to the land in a manner constituting dispcsal, or contained in a product that is applied to the land 
Burned to recover energy or used to produce a fuel 
Only listed wastes and sludges are re@llated at this time, and only generation, transportation 
and storage activities are regulated for now 
Al though defined as a residue, rot regulated at this time ZC2217. T 

ENERGY 
RECOVERY 
AND [UEL4 

Yes5 

Yes 

Yes 

Yes 

Yes5 

Yes 

Yes 

Yes6 
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d. Commercial Chemical Product - a chemical substance 
manufactured or formulated for commercial or manufacturing 
use which consists of the commercially pure grade, any 
technical grade, and all formulations of the chemical in 
which it is the sole active ingredient. 

e. Scrap Metal - bits and pieces of metal parts or metal pieces 
that may be combined together with bolts or soldering, which 
when worn or superfluous can be recycled. 

Certain materials would be defined as residues and hazardous wastes if 
they are accumulated speculatively, reclaimed, burned or used to 
produce a fuel, or used in a manner constituting disposal. 

Under the proposed rules, certain recycling activities would not be 
considered waste management and therefore materials recycled in these 
ways would not be hazardous wastes. These activities include 
use/reuse as ingredients to make new products, use/reuse as 
substitutes for commercial products, closed-loop recycling, and 
reclamation of non-listed sludges and byproducts. 

In the areas of use and reuse of secondary materials, the proposed 
rules would reduce existing State requirements. Under existing 340-
101-006, a generator's hazardous waste which is beneficially used or 
reused is subject to a limited set of requirements. These 
requirements include the generator obtaining an identification number, 
using a manifest or shipping papers for shipments off-site greater 
than 2000 pounds per month, reporting shipments to the Department, and 
obtaining the Department's authorization if greater than 200 pounds 
per month is shipped off-site. Rule 340-102-052 specifies the terms 
of and requirements for the Department's authorization, which includes 
authorization to inspect the user. 

The proposed rules would eliminate these requirements since secondary 
materials would not be defined as residues (and hence not hazardous 
wastes) if they are used or reused either as ingredients in an 
industrial process to make a product, or as effective substitutes for 
commercial products. In both of these cases, the Department believes 
the secondary materials are functioning as raw materials and thus are 
not wastes. It is important to note, however, that if any reclamation 
is performed prior to use or reuse, the materials would be considered 
residues and possibly hazardous wastes. 

Hazardous wastes being recycled and not exempt from regulation would 
be subject to either a reduced set of standards (established in 40 CFR 
Part 266) or the full requirements of existing rules. Spent lead-acid 
batteries being reclaimed would only be regulated when stored by 
battery reclaimers. Wastes from which precious metals are recovered 
would be subject only to the notification, manifest and recordkeeping 
provisions of existing rules. Some materials which would be exempt 
temporarily from regulation include scrap metal, used oil exhibiting a 
characteristic, waste-derived fuels and wastes burned as fuel. The 
temporary exclusion from regulation is due to ongoing investigations 
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by EPA to more fully characterize the composition and handling 
practices of these materials. EPA may propose at a future date to 
establish substantive and/or administrative controls if appropriate. 

The effect of these proposed revisions would be to bring an unknown 
but estimated small number of persons under regulation, primarily due 
to the rule provisions dealing with reclamation of spent materials 
exhibiting a characteristic. For example, spent acetone, which 
exhibits the characteristic of ignitability, and spent sulfuric acid, 
which exhibits the corrosivity characteristic, when reclaimed would 
become regulated as hazardous wastes under the proposed rules. 

Generators of these wastes would have to comply with the generator 
rules in Division 102, e.g., identification number, proper packaging 
and labeling, recordkeeping, use of the manifest, etc. Also, 
reclamation facilities which store these characteristic hazardous 
wastes prior to reclamation would be required to obtain a hazardous 
waste storage permit. The Department is presently aware of five 
reclamation facilities which would become subject to the permit 
requirements. 

2. The proposed rules would classify as listed hazardous wastes certain 
wastes containing particular chlorinated dioxins, chlorinated 
dibenzofurans, and chlorinated phenols, and specify management 
standards for these wastes. These wastes would be designated as acute 
hazardous waste and therefore subject to full regulation in quantities 
greater than 2.2 pounds. The Department believes that these wastes, 
which contain potent toxicants, should be appropriately managed as 
hazardous wastes and in accordance with special standards. To do 
this, the Commission is asked to make the finding that these residues, 
because of their quantity, concentration, or physical, chemical, or 
infectious characteristics, may (ORS 459.410(6)): 

a. Cause or significantly contribute to an increase in mortality or 
an increase in serious irreversible or incapacitating reversible 
illness; or 

b. Pose a significant present or potential hazard to human health or 
the environment when improperly treated, stored, transported, or 
disposed of, or otherwise managed. 

These wastes contain significant concentrations of highly toxic 
chemicals, including tetra-, penta- and hexachlorodibenzo-p-dioxin 
(CDDs) and -dibenzofurans (CDFs), and high concentrations of other 
toxic chemicals, including pentachlorophenol (PCP). EPA has 
determined that two of the hexachlorodibenzo-p-dioxins (HxCDDs) are 
carcinogens. There are also reports in the literature which indicate 
that workers in occupations associated with PCP exposure are at an 
increased risk of certain types of cancer. 

In addition to their toxicity, these contaminants have been found to 
be mobile and persistent in the environment. Wastes containing these 
contaminants have been associated with many damage incidents, 
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including those at Love Canal, New York, and Times Beach, Missouri. 
For all of these reasons, the Department believes these wastes could 
pose (and have posed) a significant hazard to human health and the 
environment when improperly managed. 

3. Another area of rule modification is 11satelli te accumulation. 11 

Adoption of the revision to 40 CFR 262.34 would allow hazardous waste 
generators to accumulate up to 55 gallons of hazardous waste, or one 
quart of acutely hazardous waste, in satellite areas at a generator's 
facility. Waste accumulating in these areas would have to be placed 
in good containers, be compatible with their containers and the 
containers marked "Hazardous Wastes. 11 Requirements currently in effect 
but which would be deleted under the proposed rule modification 
include preparation of contingency plans, procedures for preparedness, 
prevention, and emergencies, and personnel training plans. (However, 
these requirements would be effective once the waste accumulation 
exceeds 55 gallons and 72 hours.) The Department had previously 
proposed adoption of the 11sa telli te accumulation" rule, but was 
advised by EPA that to do so would make the State program less 
stringent than the federal program, since the rule had not been 
finalized by EPA at that time. 

4. The Department also proposes to adopt a simplified method for 
determining if free liquids are present in a hazardous waste. The 
"Paint Filter Liquids Test 11 was determined to be relatively easy and 
inexpensive to conduct, in tests by EPA comparing it to other methods. 
DEQ concurs with the findings and notes the favorable comments on this 
method made by the regulated community. 

5. The last area of rule modification in response to federal program 
revisions concerns the interim status standards for existing 
management facilities. Certain standards concerning facility 
operation, already in place in Division 104, are proposed for 
inclusion also in Division 105 to ensure consistency. 

These requirements include: (1) Allowing design features or operating 
requirements to prevent overtopping of surface impoundments; (2) More 
explicit and stringent requirements governing final cover for 
landfills and minimization of erosion of the cover; (3) Requiring 
certification of design features or operating procedures used to 
prevent ignition or reaction of ignitable or reactive wastes placed in 
surface impoundments; (4) More explicit requirements governing the 
placement of empty containers in landfills; and (5) Clarification that 
"land treatment" of hazardous wastes is interpreted to include 
immobilization and transformation in addition to degradation of 
hazardous constituents of the wastes. 

As a result of the Department's experience in implementing the April 20, 
1984 set of hazardous waste rules, DEQ is proposing technical corrections, 
minor substantive changes and clarifying changes to existing rules. These 
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include the following: 

Di vision 100 

Revised definition of "existing facility" to include facilities which 
exist on the date of future State statutory or rule amendments which 
make the facilities subject to regulation, The revised definition 
would be consistent with that contained in the federal Hazardous and 
Solid Waste Amendments of 1984. Under the existing definition, an 
existing facility must have been in operation or under construction on 
or before November 19, 1980. If a facility were to begin operating on 
June 1, 1985, and subsequently become subject to a permit requirement 
on September 1, 1985, the facility would not qualify as "existing," 
but would rather be a "new" facility. The result would be that, as a 
new facility, it would have to be issued a permit prior to 
construction. The proposed rules would allow the facility to qualify 
as "existing" and therefore continue to operate. 

Di vision 101 

Deletion of the oral, dermal and inhalation toxicity criteria for 
determining which pesticide residues, not already classified as 
hazardous, are hazardous wastes. The criteria are admittedly vague 
and do not identify specific procedures or species for determining if 
a residue fails the criteria. Additionally, DEQ is not equipped to 
perform these types of mammalian (generally rat or rabbit) toxicity 
tests. 

The aquatic toxicity criterion, for which DEQ has established a 
standard test protocol, and which is believed to be more sensitive 
than the other criteria, would be retained and revised to require use 
of DEQ 1 s test protocol. 

Divisions 104 and 105 

Incorporation of the statutory provision (ORS 459.590) requiring 
conveyance of property deed to the State for hazardous waste disposal 
sites. This requirement also applies to waste pile or surface 
impoundment facilities which close as landfills (i.e., require post
closure permits). 

Division 105 

1. Clarification that the interim status standards of 40 CFR Part 
265 are applicable to facilities with State-issued non-RCRA 
permits. In order to obtain Final Authorization from EPA, DEQ 
must demonstrate that all facilities which have not been issued a 
RCRA permit are subject to the requirements of 40 CFR Part 265. 
A small number of facilities exist which, by present State rule, 
do not have to comply with Part 265 because they have been issued 
non-RCRA permits. The proposed rule revision would subject these 
non-RCRA permitted facilities to Part 265 until a RCRA permit is 
issued. Although some facilities have voluntarily made efforts 
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to meet the Part 265 standards, it is likely that further efforts 
to upgrade facility management will be needed. Therefore, a 
delayed effective date of September 1, 1985, is proposed. 

2. Clarification that existing facilities which as a result of 
future statutory or regulatory changes become subject to the 
requirement to have a permit must submit a Part A permit 
application to the Department within thirty days of the change. 
The current rule, OAR 340-105-010(5), requires Part A submittal 
by June 1, 1984, and thus makes no provisions for facilities 
which become regulated at a future date. 

Di vision 106 

1. Incorporation of the statutory provision (ORS 459.550 and .560) 
that a public hearing on a waste disposal facility permit is 
mandatory. The existing rule specifies that such a hearing is 
not mandatory. Therefore, the rule is in conflict with the 
enabling statute. 

2. Clarification of the distinction in permitting authorities 
between the Commission and the Department. Actions regarding 
disposal facility permits are reserved for the Commission, while 
the Department's authorities cover permits for storage and 
treatment facilities. 

3. Extension of the Department's completeness review period for 
permit applications from 45 to 60 days. Recent applications 
submitted to DEQ have been quite detailed and comprehensive, 
necessitating lengthy reviews by staff. DEQ has been unable to 
meet the 45-day period in the current rule. 

Due to the substantial amount of rule deletions and modifications 
necessitated by incorporating the federal requirements by reference, and at 
the suggestion of the Secretary of State's office, the proposed rule 
modifications (with the exception of Division 108) are presented in their 
new form without displaying deleted material in brackets and new material 
underscored. The Statement of Need for Rulemaking is attached. 

Finally, the Department would like to alert the Commission to possible 
future changes in the federal hazardous waste program. EPA is considering 
listing additional wastes and making other substantive changes which would 
result in greater (or in some cases, reduced) regulation. In order to 
maintain Final Authorization once granted, DEQ will need to maintain an 
equivalent State program. As a result, future State rulemaking can be 
anticipated. 

Alternatiyes and Evaluation 

Adoption of the proposed rules regarding (1) dioxin-containing wastes, 
(2) residues which are hazardous wastes and recycled, (3) test methods for 
free liquids, and (4) interim status standards would enable DEQ to maintain 
an equivalent State hazardous waste management program and thus continue to 
seek RCRA Final Authorization. 
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Not adopting the rules identified immediately above at this time would not 
jeopardize a favorable EPA decision on Final Authorization. However, 
adoption at a later date but prior to early 1986 would be necessary to 
maintain Final Authorization once granted. 

Not adopting the rule making 40 CFR Part 265 applicable to facilities with 
state-issued non-RCRA permits would preclude Oregon from obtaining Final 
Authorization. Without this rule change, DEQ's program would not be 
equivalent to the federal program. EPA requires all facilities not having 
a RCRA permit to comply with Part 265. 

If the satellite accumulation rule is not adopted, generators, including 
small businesses, would not benefit from a decreased administrative burden 
and lower costs associated with compliance. 

By not clarifying existing rules to make a public hearing mandatory on 
waste disposal facility permits, the rules would continue to be 
inconsistent with the statutes. Legislative Counsel has advised that this 
inconsistency causes the rules to be outside the intent and scope of the 
enabling legislation. 

An alternative to incorporating federal regulations by reference would be 
to continue recodifying them into State rules. This approach has 
generated some confusion and misunderstanding in the regulated community. 
As new federal requirements are promulgated, recodification into State 
rules would be time-consuming and possibly result in renumbering and 
modifying existing rules. Additionally, the Secretary of State's office 
may split Division 104 into separate new divisions to reduce its size. 

Summation 

1. The DEQ presently operates a comprehensive management program that 
controls hazardous waste from its generation through transportation, 
storage, treatment and final disposition. 

2. The Department desires and has been advised by the public, regulated 
community and Legislature to seek RCRA Final Authorization, which 
requires an equivalent State program. 

3. The current State rules are not equivalent to recent changes made by 
EPA to the federal program. 

4. The attached proposed rules are believed to be fully equivalent to and 
consistent with the federal rules. 

5. Use of the recodification approach to rulemaking results in a greater 
administrative burden on the public, regulated community and 
Department. 

6. Incorporating federal rules by reference reduces this administrative 
burden. 
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7, Minor substantive rule changes proposed would clarify existing rules 
and make the rules consistent with Oregon statutes. 

8. To permit the classification of dioxin-containing residues as 
hazardous wastes, the Commission must find that the residues, because 
of their quantity, concentration, or physical, chemical, or infectious 
characteristics, may: 

a. Cause or significantly contribute to an increase in mortality or 
an increase in serious irreversible or incapacitating reversible 
illness; or 

b. Pose a significant present or potential hazard to human health or 
the environment when improperly treated, stored, transported, or 
disposed of, or otherwise managed. 

Director's Recommendatipn 

Based on the Summation, it is recommended that the Commission authorize a 
public hearing to take testimony on the proposed modification of OAR 
Chapter 340, Divisions 100 to 106 and 108, and the proposed adoption of 
Division 107, 

Attachments I. 
II, 

III. 
IV. 
v. 

VI. 

Alan s. Goodman:c 
229-5254 
May 21, 1985 
ZC2217 

Statement of Need for Rules 
Statement of Land Use Consistency 
Draft Public Notice of Rules Modification 
Proposed Modifications 
40 CFR Parts 260-266, 270 and 124 
Revisions to 40 CFR Parts 260-266 and 270 



ATTACHMENT I 
Agenda Item No. D 
6/7/85 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 106 AND 108, 
AND ADOPTING DIVISION 107 

STATUTORY AUTHORITY: 

) 
) 
) 
) 

ORS 459.440 requires the Commission to: 

STATEMENT OF NEED FOR RULE 
MODIFICATIONS AND ADOPTION 

(1) Adopt rules to establish minimum requirements for the treatment 
storage, and disposal of hazardous wastes, minimum requirements 
for operation, maintenance, monitoring, reporting and supervision 
of treatment, storage and disposal sites, and requirements and 
procedures for selection of such sites. 

(2) Classify as hazardous wastes those residues resulting from any 
process of industry, manufacturing, trade, business or government 
or from the development or recovery of any natural resources, 
which may, because of their quantity, concentration, or physical 
chemical or infectious characteristics: 

(a) Cause or significantly contribute to an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness; or 

(b) Pose a substantial present or potential hazard to human 
health or the environment when improperly treated, stored, 
transported, or disposed of, or otherwise managed. 

(3) Adopt rules pertaining to hearings, filing of reports, submission 
of plans and the issuance of licenses. 

(4) Adopt rules pertaining to generators, and to the transportation 
of hazardous waste by air and water. 

ORS 459.455 authorizes the Commission and the Department to perform any act 
necessary to gain Final Authorization of a hazardous waste regulatory 
program under the provisions of the federal Resource Conservation and 
Recovery Act. 

NEED FOR THE RULES: 

The management of hazardous waste is currently under both state and federal 
control but, by being authorized, a state may manage its own hazardous 
waste in lieu of a federally operated program. The proposed modifications 
will better enable the Department to demonstrate that its program is 
equivalent to the federal program as required for Final Authorization. 



PRINCIPAL DOCUMENTS RELIED UPON; 

Existing federal hazardous waste management rules, 40 CFR Parts 260 to 266, 
270, and 124, and existing State rules, OAR Chapter 340, Divisions 100 and 
110. 

FISCAL AND ECONOMIC IMPACT; 

Adoption of these rules may increase the costs of hazardous waste 
management because some new requirements would be placed on certain 
hazardous waste recycling activities and on the disposal of highly toxic 
(dioxin-contaminated) wastes. The provisions for satellite accumulation of 
hazardous wastes would likely lower generators• operating costs. 

The other rule modifications are generally clarifying in nature and will 
have no measurable fiscal or economic impact. 

The small business impact is similar to that noted above. 

ASG;c 
zc2217.1 
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Agenda Item No. D 
6/7/85 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 106 AND 108, 
AND ADOPTING DIVISION 107 

) 
) 
) 
) 

LAND USE CONSISTENCY 

The proposal described appears to be consistent with all statewide planning 
goals. Specifically, the rules comply with Goal 6 because they modify 
existing rules in a manner that ensures the safe management of hazardous 
waste generation, storage, transportation, treatment and disposal, and 
thereby provide protection for air, water and land resource quality. 

The rules comply with Goal 11 by promoting hazardous waste reduction at the 
point of generation, beneficial use, recycling, treatment, and by 
controlling disposal site operations. They also intend to assure that 
current and long-range waste disposal needs will be accommodated. 

Public comment on this proposal is invited and may be submitted in the 
manner described in the accompanying Public Notice of Rules Adoption. 

It is requested that local, state and federal agencies review the proposal 
and comment on possible conflicts with their programs affecting land use 
and with statewide planning goals within their jurisdiction. The 
Department of Environmental Quality intends to ask the ,Department of Land 
Conservation and Development to mediate any apparent conflicts thereby 
brought to its attention. 

After public hearing, the Commission may adopt permanent rules identical 
to the proposal, adopt modified rules on the same subject matter, or 
decline to act. The Commission's deliberation should come on July 19, 
1985, as part of the agenda of a regularly scheduled Commission meeting. 

ASG:c 
ZC2217 .2 
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Oregon Department of Environmental Quality 

Agenda Item No. D 
6/7/85 EQC Meeting 

A CHANCE TO COMMENT ON . • • 

Public Hearing on Amendments to the Hazardous Waste Rules 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/10/82 

Date Prepared: 
Hearing Date: 
Comments Due:. 

May 10, 1985 
June 25, 1985 
June 25, 1985 

Persons who manage hazardous waste, including generators, and 
owners and operators of hazardous waste treatment, storage and 
disposal facilities. 

The Department of Environmental Quality (DEQ) proposes to amend 
OAR Chapter 340, Divisions 100-106 and 108, and to adopt Division 107, 
to include recently promulgated federal requirements. This is 
necessary to assure equivalence to the federal program in order for 
the Department to obtain Final Authorization to manage hazardous waste 
in Oregon. 

Minor changes to clarify existing rules and incorporate federal 
requirements by reference are also proposed. 

o The rules would clarify which secondary materials are residues and 
hazardous waste when ~ecycled. Management standards would be 
established for certain hazardous wastes when recycled in specific 
manners. 

o Certain wastes containing chlorinated dioxins and related toxic 
chemicals would be defined as hazardous waste and subject to special 
management standards. 

o Generators would be allowed to accumulate small quantities of waste 
at the point of generation, subject to certain conditions. 

o All rules in Divisions 100 to 106 which are identical to federal 
regulations would be adopted by reference to the federal rules 
rather than restated verbatim. 

A public hearing is scheduled for oral comments on: 

Tuesday, June 25, 1985 
9:00 a.m. 
DEQ Portland Headquarters 
Room 1400 
522 SW Fifth Ave. 

Written comments can be submitted at the public hearing or sent to 
DEQ, Hazardous and Solid Waste Division, Attn: Alan Goodman, 
PO Box 1760, Portland, Oregon, 97207, by June 25, 1985. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-§fil}6 in the Portland area. To avoid 
Ion~ distance char~es from other parts of the state, call t-:BOO:zr:52-7~1(31 fnd ask for the Department of 
Environmental Quality. l-800-452. 4 - - , @ 

Contains 
Recy<;led 
M•terials 



WHAT IS THE 
NEXT STEP: 

zc2217.3 

For more information, or to receive a copy of the proposed rules, call 
Alan Goodman at 229-5254. 

After the public hearing, DEQ will evaluate the comments, prepare a 
response to comments and make a recommendation to the Environmental 
Quality Commission on July 19, 1985. 
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DIVISION 100 
HAZARDOUS WASTE MANAGEMENT 

Hazardous Waste Management System: General 

Purpose and scope. 

ATTACHMENT IV 
Agenda Item No. D 
6/7/85 EQC Meeting 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Confidentiality. 
Table of contents, Divisions 100 to 110. 
Meanings. 
Definitions. 
References. 
General. 
Petitions for equivalent testing or analytical methods. 
Petitions to amend Division 101 to exclude a waste produced at 
a particular facility. 

Authority: ORS Chapter 468 1 including 468.020; 459, including 459.440; 
and 183. 
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Purpose and scope. 

340-100-005 The Department finds that increasing quantities of 

hazardous waste are being generated in Oregon which, without adequate 

safeguards, can create conditions that threaten public health and the 

environment. It is therefore in the public interest to establish a 

comprehensive program to provide for the safe management of such waste. 

The purpose of the management program contained in Divisions 100 to 

110 of this Chapter is to control hazardous waste from the time of 

generation through transportation, storage, treatment and disposal. Waste 

reduction at the point of generation, beneficial use, recycling and 

treatment are given preference to land disposal. To this end, the 

Department intends to minimize the number of disposal sites and to tightly 

control their operation. 

' A secondary purpose is to obtain EPA Final Authorization to manage 

hazardous waste in Oregon in lieu of the federal program. 

(Comment: Divisions 100 to 107 and 110 correspond to certain federal 

regulations as follows: Division 100 (40 CFR Part 260), 101 (261), 102 

(262), 103 (263), 104 (264), 105 (270), 106 (124), 107 (266) and 110 (761). 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-100-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 100, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 260, and amendments thereto promulgated prior to May 1, 1985, are 
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adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Confidentiality. 

340-100-015 (1) The provisions of this rule replace the provisions of 

40 CFR 260.2. 

(2) Records, reports, and information submitted pursuant to these 

rules may be claimed as confidential by the submitter. Such claim must be 

asserted at the time of submission by stamping the words "confidential 

business information" or the equivalent on each page containing such 

information. If no claim is made at the time of submission, the Department 

may make the information available to the public without further notice. 

If a claim is asserted, the information will be treated in accordance with 

ORS 192.500 and 459.460. 

(3) Records, reports, and information submitted pursuant to these 

rules shall be made available to EPA upon request. If the records, 

reports, or information has been submitted under a claim of confidential

ity, the state shall make that claim of confidentiality to EPA for the 

requested records, reports or information. The federal agency shall treat 

the records, reports or information that is subject to the confidentiality 

claim as confidential in accordance with applicable federal law. 

(Comment: It is suggested that claims of confidentiality be 

restricted to that information considered absolutely necessary and that 

such information be clearly separated from the remainder of the 

submission.) 
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Table of contents, Divisions 100 to 110. 

340-100-020 The following Divisions comprise the Oregon hazardous 

waste management program: 

Division 

100 
101 
102 
103 

104 

105 
106 
107 

108 
109 
11 o 

Meanings. 

Subiect 

Hazardous Waste Management System: General 
Identification and Listing of Hazardous Waste 
Standards Applicable to Generators of Hazardous Waste 
Standards Applicable to Transporters of Hazardous Waste 

by Air or Water 
Standards for Owners and Operators of Hazardous Waste 

Treatment, Storage and Disposal Facilities 
Management Facility Permits 
Permitting Procedures 
Standards for the Management of Specific Hazardous 

Wastes and Specific Types of Hazardous Waste 
Management Facilities 

Spills and Other Incidents 
Management of Pesticide Wastes 
Polychlorinated Biphenyls (PCBs) 

340-100-025 When used in 40 CFR Part 260, the following terms shall 

have the meanings given below: 

(1) "Administrator" means the Department. 

(2) "Regional Administrator" means the Department, except that when 

used in 40 CFR 260.30 through 260.41, it shall mean the Commission. 

Definitions. 

340-100-030 ( 1) The definitions of terms contained in this rule 

modify, or are in addition to, the definitions contained in 40 CFR 260.10. 

(2) When used in Divisions 100 to 110 of this Chapter, the following 
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terms have the meanings given below: 

(a) "Aquatic LC50" (median aquatic lethal concentration) means t .. 

concentration of a substance which is expected in a specific time to kill 

50% of an indigenous aquatic test population as measured by the DEQ 

Hazardous Waste Classification Aquatic Toxicity Bioassay. Aquatic LC50 is 

expressed in milligrams of the substance per liter of water. 

(b) 11Beneficiation of ores and minerals" means the upgrading of ores 

and minerals by purely physical processes (e.g., crushing, screening, 

settling, flotation, dewatering and drying) with the addition of other 

chemical products only to the extent that they are a non-hazardous aid to 

the physical process (such as flocculants and deflocculants added to a 

froth-flotation process). 

(c) "Collection, 11 See "Storage, 11 

(d) "Commission" means the Environmental Quality Commission. 

( e) "Constituent" or "hazardous waste constituent 11 means a constituent 

which caused the Commission to list the hazardous waste in Division 101. 

(f) "Department" means the Department of Environmental Quality except 

it means the Commission when the context relates to a matter solely within 

the authority of the Commission such as: the adoption of rules and 

issuance of orders thereon pursuant to ORS 459.440, 459.445 and 468.903; 

the making of findings to support declassification of hazardous wastes 

pursuant to ORS 459.430(3); the issuance of exemptions pursuant to ORS 

459.505(2); the issuance of disposal site permits pursuant to ORS 

459.580(2);and the holding of hearings pursuant to ORS 459.560, 459.580(2), 

459.620, 459.650, and 459.660. 

(g) "Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking, or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 
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substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the state as definea 

in ORS 46 8. 700. 

(h) "Existing hazardous waste management (HWM) facility" or "existing 

facility" means a facility which was in operation or for which construction 

commenced on or before November 19, 1980, or is in existence on the 

effective date of statutory or regulatory changes under Oregon law that 

render the facility subject to the requirement to have a permit. A 

facility has commenced construction if: 

( 1) The owner or operator has obtained the federal, state, and local 

approvals or permits necessary to begin physical construction; and either 

(2)(a) A continuous on-site, physical construction program has begun, 

or 

(b) The owner or operator has entered into contractual obligations-

which cannot be cancelled or modified without substantial loss--for 

physical construction of the facility to be completed within a reasonable 

time. 

( i) "Extraction of ores and minerals" means the process of mining and 

removing ores and minerals from the earth. 

(j) "Generator" means the person who, by virtue of ownership, 

management or control, is responsible for causing or allowing to be caused 

the creation of a hazardous waste. 

(k) "Hazardous substance" means any substance intended for use which 

may also be identified as hazardous pursuant to Division 101. 

(Comments: (1) For purposes of compliance with these rules, quantity 

calculations involving hazardous substances shall be made in a manner 

analogous to that in the comment in rule 340-101-015. 

(2) These substances may include but are not necessarily the same as 
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those identified by DOT in 49 CFR 17 2 .101 • ) 

(1) "Hazardous waste" means a hazardous waste as defined in rule 340-

101-015. 

(m) "Identification number" means the number assigned by EPA to each 

generator, transporter, and treatment, storage and disposal facility. 

(n) "License." See "Permit." 

(o) "Management facility" means a hazardous waste treatment, storage 

or disposal facility. 

(p) "Off-site" means any site which is not on-site. 

(q) "Oxidizer" means any substance such as a chlorate, permanganate, 

peroxide, or nitrate, that yields oxygen readily or otherwise acts to 

stimulate the combustion of organic matter (see 40 CFR 173.151). 

( r) "Permit" or "license" means the control document that contains 

the requirements of ORS Chapter 459 and Divisions 104 to 106. Permit 

includes permit-by-rule and emergency permit, Permit does not include any 

permit which has not yet been the subject of' final Department action, such 

as a draft permit or a proposed permit. 

(s) "Site" means the land or water area where any facility or 

activity is physically located or conducted, including adjacent land used 

in connection with the facility or activity. 

(t) "Spill" means unauthorized disposal. 

(u) "Storage" or "collection" means the containment of hazardous 

waste either on a temporary basis or for a period of years, in a manner 

that does not constitute disposal of the hazardous waste. 

( v) "Waste management unit" means a contiguous area of land on or in 

which waste is placed. A waste management unit is the largest area in 

which there is a significant likelihood of mixing of waste constituents in 

the same area. Usually this is due to the fact that each waste management 
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unit is subject to a uniform set of management practices (e.g., one liner 

and leachate collection and removal system). The provisions in the 

Division 104 regulations (principally the technical standards in 

Subparts K-N of 40 CFR Part 264) establish requirements that are to be 

implemented on a unit-by-unit basis. 

References. 

340-100-035 (1) In addition to the publications listed in 40 CFR 

260.11, when used in Divisions 100 to 110, the following publications are 

incorporated by reference: 

(a) Code of Federal Regulations, Title 40, U.S. Environmental 

Protection Agency. 

(b) Code of Federal Regulations, Title 49, U.S. Department of 

Transportation. 

(c) DEQ Hazardous Waste Classification Aquatic Toxicity Bioassay. 

(2) The references listed in section (1) of this rule and in 40 CFR 

260.11 are available for inspection at the Department of Environmental 

Quality, 522 SW Fifth Ave., Portland, Oregon, 97204. These materials are 

incorporated as they exist on April 30, 1985. 

General. 

340-100-040 (1) Any person may petition the Department to approve an 

equivalent testing or analytical method or may petition the Commission to 

exclude a waste produced at a particular facility. This rule sets forth 

general requirements which apply to all such petitions. 

(2) Persons submitting petitions shall comply with the requirements of 
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40 CFR 260.20. 

(3) After evaluating all public comments, the Department or Commission 

as appropriate will make a decision to grant or deny the petition. Persons 

commenting on the petition will be notified and the decision placed in the 

public record. 

Petitions for equivalent testing or analytical methods. 

340-100-045 (1) Any person seeking to add a testing or analytical 

method to Divisions 101, 104 or 105 shall petition under this rule and rule 

340-100-040. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.21. 

(3) If the Department permits use of a new testing or analytical 

method, the method will be made available for public inspection in the 

manner indicated in rule 340-100-035(2). 

(Comment: In most instances, the Department will not consider 

approving a testing or analytical method until it has been approved by 

EPA.) 

Petitions to amend Division 101 to exclude a waste produced at a particular 

facility. 

340-100-050 (1) Any person seeking to exclude a waste at a particular 

generating facility from the lists in Subpart D of Part 261 or the lists in 

Division 101 shall petition under this rule and rule 340-100-040. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.21. 
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(3) The Commission may (but shall not be required to) grant a 

temporary exclusion before making a final decision under rule 340-100-

040(3) whenever it finds that there is a substantial likelihood that an 

exclusion will be finally granted. The Commission will place any such 

temporary exclusion in the public record. 
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340-101-005 
340-101-010 

340-101-015 
340-101-020 
340-101-025 

340-101-030 
340-101-035 
340-101-040 
340-101-045 
340-101-050 
340-101-055 

Purpose. 

DIVISION 101 
HAZARDOUS WASTE MANAGEMENT 

Identification and Listing of 
Hazardous Waste 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Definitions and meanings. 
Exclusions. 
Special requirements for hazardous waste produced by small 
quantity generators. 
Small quantity disposal exemptions. 
Hazardous waste from specific sources. 
Additional hazardous wastes. 
Pesticides. 
Discarded commercial chemical products. 
Basis for listing hazardous waste. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-101-005 The purpose of this Division is to identity those 

residues which are subject to regulation as hazardous wastes under 

Divisions 100 to 108 of this Chapter. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-101-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 101, the rules and regulations governing the 

identification and listing of hazardous waste, prescribed by the United 

States Environmental Protection Agency in Title 40 Code of Federal 

Regulations, Part 261, and amendments thereto promulgated prior to 

May 1, 1985, are adopted and prescribed by the Commission to be observed 

by all persons subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Definitions and meanings. 

340-101-015 ( 1) The statutory definition of "hazardous waste" is 

contained in ORS 459 .410, and is restated as follows: 

A "hazardous waste• does not include radioactive material or the 

radioactively contaminated containers and receptacles used in the 

transportation, storage, use or application of radioactive waste, unless 

the material, container or receptacle is classified as hazardous waste 

under subsections (1)(a), (b) or (c) of this rule on some basis other than 

the radioactivity of the material, container or receptacle, Hazardous 

waste does include all of the following which are not declassified by the 
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Commission under ORS 459.430(3): 

(Comment: The Department may declassify listed wastes produced at a 

particular facility under rule 340-100-050.) 

(a) Discarded, useless or unwanted materials or residues resulting 

from any substance or combination of substances intended for the purpose of 

defoliating plants or for the preventing, destroying, repelling or 

mitigating of insects, fungi, weeds, rodents or predatory animals, 

including but not limited to defoliants, desiccants, fungicides, 

herbicides, insecticides, nematocides and rodenticides. 

(b) Residues resulting from any process of industry, manufacturing, 

trade, business or government or from the development or recovery of any 

natural resources, if such residues are classified as hazardous by order of 

the Commission, after notice and public hearing. For purposes of the 

classification, the Commission must find that the residue, because of its 

quantity, concentration, or physical, chemical or infectious 

characteristics, may: 

(A) Cause or significantly contribute to an increase in mortality or 

an increase in serious irreversible or incapacitating reversible illness; 

or 

(B) Pose a substantial present or potential hazard to human health or 

the environment when improperly treated, stored, transported, disposed of, 

or otherwise managed. 

(c) Discarded, useless or unwanted containers and receptacles used in 

the transportation, storage, use or application of the substances described 

in subsections (a) and (b) of this section. 

(Comment: For purposes of compliance with these rules, quantity 

calculation involving hazardous waste shall be made independent of the 

concentrations of the hazardous constituents. For example, rule 340-101-
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040 identifying waste containing a concentration of 3% or greater acrolein 

(P003) as hazardous with a small quantity exemption of 2 lb/mo, shall be 

interpreted as requiring the management of 2.1 lb/mo. of a waste containing 

acrolein as hazardous whether the concentration of acrolein is 3, 30 or 

100'.L) 

(2) The term •residue,• when used in section (1) of this rule and in 

Division 101, shall have the meaning given to the term •solid waste" in 40 

CFR 261.2. 

(3) For purposes of identifying materials which are considered 

residues and subsequently residues which are considered hazardous wastes, 

the provisions of 40 CFR 261.2 and 261.3 shall apply. 

( 4) When used in 40 CFR Part 261, the following terms shall have the 

meanings given below: 

(a) "Regional Administrator• means the Department. 

(b) •solid waste• means residue. 

(c) •Administrator• means the Department, except that when used in 

261 • 10 and 26 1 • 11 , it shall mean the Commission. 

Exclusions. 

340-101-020 (1) The provision of 40 CFR 261.4(b)(7) is deleted and 

replaced with section ( 2) of this rule. 

(2) Residues from the extraction and beneficiation of ores and 

minerals (including coal), including phosphate rock and overburden from the 

mining of uranium ore, are not hazardous waste. 

(Comment: The State program is more stringent than the federal 

program in that the latter also excludes residues from processing.) 
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Special requirements for hazardous waste produced by small quantity 

genera tors. 

340-101-025 (1) The provisions of 40 CFR 261.5(g) are deleted and 

replaced .. with section ( 2) of this rule. 

(2) In order for hazardous waste generated by a small quantity 

generator to be excluded from full regulation under 40 CFR 261.5, the 

generator must: 

(a)(A) Comply with 40 CFR 262.11; and 

( B) If he generates more than 200 pounds in a calendar month, comply 

with 40 CFR 262.12(a), 262.30, 262.31, and 262.32(a). 

(b) If he stores his hazardous waste on-site, store it in compliance 

with the requirements of 40 CFR 261.5(f); and 

(c) If the quantity generated in a calendar month exceeds the small 

quantity disposal exemptions indicated in rule 340-101-030 of this 

Division: Either treat or dispose of his hazardous waste in an on-site 

facility, or ensure delivery to an off-site storage, treatment or disposal 

facility, either of which is: 

(A) Permitted under Division 105; 

(B) In interim status under 40 CFR Parts 265 and 270; 

(C) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; 

(d) If the quantity generated in a calendar month is equal to or less 

than the small quantity disposal exemptions indicated in rule 340-101-030 

of this Division: 

(A) Either treat or dispose of his hazardous waste in an on-site 

facility, or ensure delivery to an off-site storage, treatment or disposal 

facility, either of which is: 

ZRULE. 1 -5-



(i) Permitted under Division 105; 

(ii) In interim status under 40 CFR Parts 265 and 270; 

(iii) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; or 

(iv) Permitted, licensed or registered by a state to manage municipal 

or industrial solid waste. Additionally, the generator shall: 

(I) Securely contain the waste to minimize the possibility of waste 

release prior to burial; and 

(II) Obtain permission from the waste collector or from the landfill 

permittee, as appropriate, before depositing the waste in any container for 

subsequent collection or in any landfill for disposal. In the event that 

the waste collector or landfill permittee refuses to accept the waste, the 

Department shall be contacted for alternative disposal instructions. 

Small quantity disposal exemptions. 

340-101-030 The following small quantity exemption levels shall be 

used for purposes of rule 340-101-025: 

Hazardous 
Waste No. 

D001 
D002 
D003 

D004 
D005 
D006 
D007 
D008 
D009 
D010 
D011 
D012 
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Small Quantity 
Disposal Exemption 
(lb. per month) 

25 
200 

Determined by the 
Dept. on an indivi
dual basis, but 
not to exceed 200 

10 
200 

10 
200 
200 

10 
200 
200 

10 

-6-

Hazardous 
Waste No. 

F001 
F002 
F003 
F004 
F005 
F006 
F007 
FOOS 
F009 
F010 
F011 
F012 
F024 
F020 
F021 

Small Quantity 
Disposal Exemption 
(lb. per month) 

200 
200 

25 
200 

25 
200 

10 
10 
10 
10 
10 
10 

200 
2 
2 



Small Quantity Small Quantity 
Hazardous Disposal Exemption Hazardous Disposal Exemption 
Waste No. (lb. per month) Waste No· (lb. per month) 

D013 10 F022 2 
D014 10 F023 2 
D015 10 F026 2 
D016 10 F027 2 
D017 10 F028 10 

K001 10 K034 10 
K002 200 K097 10 
K003 200 K035 10 
K004 200 K036 10 
K005 200 K037 10 
K006 200 K038 10 
K007 200 K039 10 
KOOB 200 K040 10 
K009 200 K041 10 
K010 200 K098 10 
K011 200 K042 10 
K013 200 K043 10 
K014 200 K099 10 
K015 10 K044 200 
K016 200 K045 200 
K017 . 200 K046 200 
K018 200 K047 200 
K019 200 K048 200 
K020 200 K049 200 
K021 200 K050 200 
K022 200 K051 200 
K023 200 K052 200 
K024 200 K061 200 
K025 200 K062 200 
K026 200 K069 200 
K027 200 K100 200 
K028 200 K084 10 
K029 200 K101 10 
K093 200 K102 10 
K094 200 K086 200 
K095 200 K060 200 
K096 200 K087 200 
K030 200 K088 200 
K083 200 
K103 200 
K104 200 
K085 200 
K105 200 
K071 10 
K073 200 
K106 10 
K031 10 
K032 10 
K033 10 
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P001 to P999 - Commercial chemical products 
or intermediates 

P001 to P999 - Spill cleanup 

P001 to P999 - Process waste as defined 
in 340-101-040(2)(a) 

0001 to 0999 - Commercial chemical products 
or intermediates 

0001 to 0999 - Process waste as defined in 
340-101-040(2)(b) 

All F, K and 0 listed spill cleanup 

Hazardous waste from specific sources. 

2 

~o 

10 

10 

10 

2000 

340-101-035 The following hazardous wastes are added to and made a 

part of the list of hazardous wastes in 40 CFR 261.32: 

K088 • • • Spent potliner from primary aluminum 

reduction - Hazard code: R, T 

Additional hazardous wastes. 

340-101-040 (1) The residues identified in sections (2) and (3) of 

this rule are hazardous wastes. 

(2) Any residue, including but not limited to manufacturing process 

wastes and unused chemicals that has either: 

(a) A 3% or greater concentration of any substance or mixture of 

substances listed in 40 CFR 261.33(e); or 

(b) A 10% or greater concentration of any substance or mixture of 

substances listed in 40 CFR 261.33(f). 

(3) Any residue or contaminated soil, water or other debris resulting 

from the cleanup of a spill into or on any land or water, of either: 
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(a) A residue identified in subsection (2)(a); or 

(b) A residue identified in subsection (2)(b). 

(4) The wastes identified in subsections (2)(a) and (3)(a) of this 

rule are identified as acutely hazardous wastes (H) and are subject to the 

small quantity exclusion defined in 261.5(e). 

(Comment: This rule shall be applied to a manufacturing process waste 

only in the event it is not identified elsewhere in this Division, but 

prior to application of rule 340-101-045.) 

Pesticides. 

340-101-045 (1) A pesticide residue or pesticide manufacturing 

residue is a toxic hazardous waste if a representative sample of the 

residue exhibits a 96-hour aquatic LC50 equal to or less than 250 mg/l as 

measured by the DEQ Hazardous Waste Classification Aquatic Toxicity 

Bioassay. 

(2) A pesticide residue or pesticide manufacturing residue identified 

in section (1) of this rule but not in 40 CFR 261.24 or listed elsewhere in 

Division 101, has the Hazardous Waste Number of X001. 

Discarded commercial chemical products. 

340-101-050 The commercial chemical products, manufacturing chemical 

intermediates, or off-specification commercial chemical products or 

manufacturing chemical intermediates identified in this rule are added to 

and made a part of the list in 40 CFR 261.33(e). 

P999 • • • Nerve agents (such as GB (Sarin) and VX). 
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Basis for listing hazardous waste, 

340-101-055 (1) The wastes identified in section (2) of this rule is 

hereby added to and made a part of Appendix VII: Basis for Listing 

Hazardous Wastes to 40 CFR Part 261. 

( 2) Hazardous 
Waste No-

K088 • • • 
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Hazardous constituents 
for which listed 

cyanide 
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340-102-005 
340-102-010 

340-102-015 
340-102-020 
340-102-025 
340-102-030 
340-102-035 
340-102-040 
340-102-045 
340-102-050 
340-102-055 
340-102-060 

Purpose. 

DIVISION 1 02 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to 
Generators of Hazardous Waste 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Applicability. 
Hazardous waste determination. 
Identification number. 
Accumulation time. 
Recordkeeping. 
Quarterly reporting. 
International shipments. 
Farmers. 
Additional instructions for the Uniform Hazardous Waste 
Manifest. 

340-102-065 Hazardous waste generator fees. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-102-005 The purpose of this Division is to establish standards 

for generators of hazardous waste. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-102-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 102, the rules and regulations governing persons who 

generate hazardous waste, prescribed by the United States Environmental 

Protection Agency in Title 40 Code of Federal Regulations, Part 262, and 

amendments thereto promulgated prior to May 1, 1985, are adopted and 

prescribed by the Commission to be observed by all persons subject to ORS 

459.410 to 459.450, and 459.460 to 459,695, 

Meanings. 

340-102-015 When used in 40 CFR Part 262, the following terms shall 

have the meanings given below: 

(1) "Administrator• means the Department. 

(2) "Regional administrator• means the Department. 

(3) "Solid waste(s)" means residue(s). 

(4) "EPA Form 8700-12" means EPA Form 8700-12 as modified by the 

Department. 
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Applicability. 

340-102-020 (1) In addition to the provisions of 40 CFR 262.10, a 

person identified in section (2) of this rule who produces a pesticide 

residue, excluding unused commercial pesticide, that is hazardous solely by 

application of rule 340-101-045, is exempt from compliance with Divisions 

100 to 106 provided such person complies with the requirements of Division 

109. 

(2) Exemptions under section (1) of this rule: Any person who 

produces an unwanted pesticide residue from agricultural pest control (for 

example, on crops, livestock, Christmas trees, commercial nursery plants or 

grassland); industrial pest control (for example, in warehouses, grain 

elevators, tank farms or rail yards); structural pest control (for example, 

in human dwellings); ornamental and turf pest control (for example, on 

ornamental trees, shrubs, flowers or turf); forest pest control; 

recreational pest control (for example, in parks or golf courses); 

governmental (for example, for clearing a right-of-way, or vector, 

predator, and aquatic pest control); seed treatment; and pesticide 

demonstration and research. 

(3) A person who generates a hazardous waste as defined by Division 

101 must comply with the requirements of this Division. Failure to comply 

will subject a person to the compliance requirements and penalties 

prescribed by ORS 459.650 to .690, .992 and .995, and OAR Chapter 340, 

Division 12. 
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Hazardous waste determination. 

340-102-025 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.11. 

(2) A person who generates a residue as defined in rule 340-101-015 

must determine if that residue is a hazardous waste using the following 

method: 

(a) He should first determine if the waste is excluded from regulation 

under 40 CFR 261.4 or rule 340-101-020. 

(b) He must then determine if the waste is listed as a hazardous waste 

in Division 101 or in Subpart D of 40 CFR Part 261, excluding application 

of rules 340-101-040 and -045. 

(Comment: Even if the waste is listed, the generator still has an 

opportunity under rule 340-100-050 to demonstrate to the Department that 

the waste from his particular facility or operation is not a hazardous 

waste.) 

(c) If the waste is not listed as a hazardous waste by application of 

subsection (2)(b) of this rule, he must determine whether the waste is 

identified in Subpart C of 40 CFR Part 261 by either: 

(A) Testing the waste according to the methods set forth in Subpart C 

of 40 CFR 261, or according to an equivalent method approved by the 

Department under rule 340-100-045; or 

(Comment: In most instances, the Department will not consider 

approving a test method until it has been approved by EPA.) 

(B) Applying knowledge of the hazard characteristic of the waste in 

light of the materials or the processes used. 

(d) If the waste is not identified as hazardous by application of 

subsection (2)(c) of this rule, he must determine if the waste is listed 
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under rules 340-101-040 or -045, respectively. 

Identification number. 

340-102-030 In addition to the provisions of 40 CFR 262.13, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and 

identification numbering system (Dun and Bradstreet) for generators who 

register in the future. 

Accumulation time. 

340-102-035 In addition to the requirements of 40 CFR 262.34, a 

generator may accumulate hazardous waste on-site for 90 days or less 

without a permit provided that, if storing in excess of 100 containers, the 

waste is placed in a storage unit that meets the requirements of 40 CFR 

264.175, 

Recordkeeping. 

340-102-040 (1) The provisions of section (2) of this rule replace 

the requirements of 40 CFR 262.40(b). 

(2) A generator must keep a copy of each Quarterly Report and 

Exception Report for a period of at least three years from the due date of 

the report. 
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Quarterly reporting. 

340-102-045 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.41. 

(2) A generator who ships his hazardous waste off-site must submit t'o 

the Department Quarterly Reports of the waste shipped: 

(a)(A) The Quarterly Report consists of copies of the latest quarter's 

manifest and shipping papers. Alternatively, generators may copy the 

information from the manifests and shipping papers onto a form of their 

choice and submit it within the same time schedule. 

(Comment: For ease of processing, the Department prefers xerographic 

or carbon copies of the manifests and shipping papers,) 

(B) The Quarterly Report must be accompanied by the following 

certification signed and dated by the generator or his authorized 

representative: 

•r certify under penalty of law that I have personally examined and am 

familiar with the information submitted in this demonstration and all 

attached documents, and that, based on my inquiry of those individuals 

immediately responsible for obtaining the information, I believe that the 

submitted information is true, accurate, and complete. I am aware that 

there are significant penalties for submitting false information, including 

the possibility of fine and imprisonment.• 

(b) No later than 45 days after .the end of each calendar quarter. 

(3) Any generator who treats, stores, or disposes of hazardous waste 

on-site must submit a report covering those wastes in accordance with the 

provisions of Divisions 104 and 105. 
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International shipments. 

340-102-050 (1) Any person who is required to comply with 40 CFR 

262.50 shall also comply with sections (2) and (3) of this rule. 

(2) When, shipping hazardous waste outside the United States, the 

generator must notify the Department in writing four weeks before the 

initial shipment of hazardous waste to each country in each calendar year; 

(a) The waste must be identified by its EPA hazardous waste 

identification number and its DOT shipping description; 

(b) the name and address of the foreign consignee must be included in 

this notice; 

(c) These notices must be sent to: 

Hazardous Waste Section 

Department of Environmental Quality 

PO Box 1760 

Portland, OR 97207 

(3)(a) The requirements of subsection (3)(b) of this rule replace the 

provisions of 40 CFR 262.50(d)(2). 

(b) In addition to the generator's signature on the certification 

statement, the U.S. importer or his agent must also sign and date the 

certification and obtain the signature of the initial transporter. 

Farmers. 

340-102-055 In addition to the provisions of 40 CFR 262.51, a farmer 

disposing of waste pesticides from his own use which are hazardous wastes 

shall comply with the requirements of Division 109. 
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Instructions for the Uniform Hazardous Waste Manifest. 

340-102-055 (1) In addition to the instructions in the Appendix to 40 

CFR Part 262, relating to completion of the Uniform Hazardous Waste 

Manifest, generators shall also comply with sections (2), (3), (4) and (5) 

of this rule •. 

(2) Enter a telephone number where an authorized agent of the first 

transporter may be reached in the event of an emergency, in: 

(a) Item D of EPA Form 8700-22; and 

(b) Item 0 of EPA Form 8700-22A, if applicable. 

(3) Enter a telephone number where an authorized agent of the second 

transporter may be reached in the event of an emergency, in: 

(a) Item F of EPA Form 8700-22; and 

(b) Item Q of EPA Form 8700-22A, if applicable. 

(4) Enter a telephone number where an authorized agent of the facility 

may be reached in the event of an emergency in Item Hof EPA Form 8700-22. 

(5) Enter the EPA Hazardous Waste Number in: 

(a) Item I of EPA Form 8700-22; and 

(b) Item R of EPA Form 8700-22A, if applicable. 

(6) The authorized disposal request number may be entered in: 

(a) Item 15 of EPA Form 8700-22; and 

(b) Item 32 of EPA Form 8700-22A, if applicable. 

Hazardous waste generator fees. 

340-102-065 (1) Beginning July 1, 1984, each person generating 

hazardous waste shall be subject to an annual fee based on the volume of 

hazardous waste generated during the previous calendar year. The fee 
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period shall be the state's fiscal year (July 1 through June 30) and shall 

be paid annually by July 1, except that for fiscal year 1985 the fee shall 

be paid by January 1, 1985. 

(2) For the purpose of determining appropriate fees, each hazardous 

waste generator shall be assigned to a category in Table 1 of this Division 
' 

based upon the amount of hazardous waste generated in the calendar year 

identified in section (1) of this rule except as otherwise provided in 

section (5) of this section. 

(3) For the purpose of determining appropriate fees, hazardous waste 

that is used, reused, recycled or reclaimed shall be included in the 

quantity determinations required by section (1) of this section. 

(4) In order to determine annual hazardous waste generation rates, the 

Department intends to use generator quarterly reports required by rule 340-

102-045; treatment, storage and disposal reports required by rule 340-104-

050; and information derived from manifests required by 40 CFR 262.20. For 

wastes reported in the units of measure other than cubic feet, the 

Department will use the following conversion factors: 1.0 cubic feet= 

7.48 gallons= 62.4 pounds= 0.03 tons (English) = 0.14 drums (55 gallon). 

(5) Owners and operators of hazardous waste treatment, storage and 

disposal facilities shall not be subject to the fees required by section 

(1) of this rule for any wastes generated as a result of storing, treating 

or disposing of wastes upon which an annual hazardous waste generation fee 

has already been paid. Any other wastes generated by owners and operators 

of treatment, storage and disposal facilities are subject to the fee 

required by section (1) of this rule. 

(6) All fees shall be made payable to the Department of Environmental 

Quality. 
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Table 

Hazardous Waste 
Generation Rate 
(cu. ft. /year) 

ZRULE. 2 

<35 
35-99 

100-499 
500-999 

1,000-4,999 
5,000-9,999 

>10,000 

Fee 
(dollars) 

No fee 
$ 100 

350 
625 

1500 
3500 
5000 

-10-



340-103-005 
340-103-01 0 

340-103-015 
340-103-020 
340-103-025 
340-103-030 

DIVISION 103 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to Transporters 
of Hazardous Waste by Air or Water 

Purpose and applicability, 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Identification number. 
Immediate action. 
Discharge cleanup. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 

ZRULE.3 -1-



Purpose and applicability. 

340-103-005 (1) The purpose of this Division is to establish 

standards which apply to persons transporting hazardous waste by air or 

water if the transportation requires a manifest under Division 102. 

(2) Rail and highway transporters must comply with the regulations of 

the Public Utility Commissioner. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-103-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 103, the rules and regulations governing persons who 

transport hazardous waste, prescribed by the United States Environmental 

Protection Agency in Title 40 Code of Federal Regulations, Part 263, and 

amendments thereto promulgated prior to May 1, 1985, are adopted and 

prescribed by the Commission to be observed by all persons subject to ORS 

459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-103-015 When used in 40 CFR Part 263, the following terms shall 

have the meanings given below: 

(1) •Administrator• means the Department. 

(2) "Regional Administrator• means the Department. 

(3) "EPA Form 8700-12" means EPA Form 8700-12 as modified by the 

Department. 
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Identification Number; 

340-103-020 In addition to the requirements of 40 CFR 263.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and EPA's 

identification numbering system (Dun and Bradstreet) for transporters who 

register in the future. 

Immediate action. 

340-103-025 In addition to the requirements of 40 CFR 263.30, a 

transporter who has discharged hazardous waste must report the discharge to 

the Oregon Emergency Management Division (800-452-0311). 

Discharge clean up. 

340-103-030 A transporter must clean up any hazardous waste discharge 

that occurs during transportation or take such action as may be required or 

approved by federal, state, or local officials so that the hazardous waste 

discharge no longer presents a hazard to human health or the environment. 

See Division 108 for further requirements. 
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340-104-005 
340-104-010 

340-104-015 
340-104-020 
340-104-025 
340-104-030 
340-104-035 
340-104-040 
340-104-045 
340-104-050 
340-104-055 
340-104-065 
340-104-070 
340-104-075 
340-104-080 
340-104-085 
340-104-090 
340-104-095 
340-104-100 
340-104-105 
340-104-110 
340-104-115 
340-104-120 
340-104-125 

340-104-130 
340-104-135 
340-104-140 

DIVISION 1 04 
HAZARDOUS WASTE MANAGEMENT 

Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage and Disposal Facilities 

Purpose. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Applicability. 
Imminent hazard action. 
Identification number. 
Required notices. 
Emergency procedures. 
Availability of records. 
Periodic report. 
Unsaturated zone monitoring program. 
Financial assurance for facility closure. 
Financial assurance for post-closure care. 
Liability requirements. 
Use of State-required mechanisms. 
State assumption of responsibility. 
Wording of the instruments. 
Design of tanks. 
Applicability to surface impoundments. 
Closure and post-closure care of surface impoundments. 
Closure and post-closure care of waste piles. 
Food-chain crops. 
Prohibition on land disposal of ignitable wastes. 
Procedure for prohibiting the land disposal of any hazardous 
waste. 
Applicability to incinerators. 
Performance standards for incinerators. 
Closure requirements for waste piles and surface impoundments. 

Authority: ORS Chapters 468, including 468.020; 459, including 
459.440; and 183. 
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Purpose. 

340-104-005 The purpose of this Division is to establish minimum 

State standards which define the acceptable management of hazardous waste. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-104-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 104, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 264, and amendments thereto promulgated prior to May 1, 1985, are 

adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-104-025 When used in 40 CFR Part 264, the following terms shall 

have the meanings given below: 

(1) "EPA" or "Environmental Protection Agency• means the Department. 

(2) "Administrator• means the Department. 

(3) "Regional Administrator" means the Department. 

Applicability. 

340-104-020 (1)(a) The provisions of subsection (1)(b) of this rule 

replace the requirements of 40 CFR 264.1(d). 
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(b) The requirements of this Division apply to a person disposing of 

hazardous waste by means of underground injection subject to a permit 

issued under an Underground Injection Control (UIC) program approved or 

promulgated under the Safe Drinking Water Act only to the following 

extent: 40 CFR 264.11 (identification number), 264.16 (personnel 

training), 264.71 (manifest system), 264.72 (manifest discrepancies), 

264.73(a), (b)(1) and (b)(2) (operating record), 264.75 (periodic report), 

and 264.76 (unmanifested waste report). When abandonment is completed, the 

owner or operator must submit to the Department certification by the owner 

or operator and by an independent registered professional engineer that the 

facility has been closed in a manner that will ensure that plugging and 

abandonment of the well will not allow the movement of fluids either into 

an underground source of drinking water or from one underground source of 

drinking water to another. 

(2) The provisions of 40 CFR 264.1(f) and 264.3 are deleted. 

(3) In addition to the requirements of 40 CFR 264.1(g)(8)(iii), any 

person covered by 40 CFR 264.1(g)(8)(iii) shall comply with the applicable 

requirements of Divisions 100 to 108. 

Imminent hazard action. 

340-104-025 (1) The provisions of section (2) of this rule replace the 

provisions of 40 CFR 264.4. 

(2) Notwithstanding any other provisions of these regulations, 

enforcement actions may be brought pursuant to ORS 459.650 to .690. 
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Identification number. 

340-104-030 In addition to the provisions of 40 CFR 264.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned, use an amended EPA registration form, and use 

EPA's identification numbering system (Dun and Bradstreet) for owners and 

operators who register in the future. 

Required notices. 

340-104-035 The provisions of 40 CFR 264.12(c) regarding transfers of 

ownership are hereby deleted. 

Emergency procedures. 

340-104-040 (1) In 40 CFR 264.56(d) prior to paragraph (1), the 

phrase •outside the facility• is deleted. 

(2)(a) The requirements of subsection (2)(b) of this rule replace the 

provisions of 40 CFR 264.56(d)(2), 

(b) He must immediately notify either the Department or the Oregon 

Emergency Management Division (using their 24-hour toll-free number 800-452-

0311). 

(3) In addition to the requirements of 40 CFR 264.56(j), the owner or 

operator's report must include: 

(a) The steps taken to prevent a recurrence of the incident; and 

(b) Any changes required in the contingency plan. 
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Availability of records. 

340-104-045 (1) The provisions of 40 CFR 264.74(a) are replaced with 

section (2) of this rule. 

, ( 2) All records, including plans, required under this Division must be 

furnished upon request, and made available at all reasonable times for 

inspection, by any officer, employee, or representative of the Department 

as authorized by ORS 459.285. 

Periodic report. 

340-104-050 (1) The provisions of this rule replace the requirements 

of 40 CFR 264.75. 

(2) The owner or operator must prepare and submit an operating report 

to the Department on an approved form. Disposal facility reports are due 

monthly within 45 days after the end of each calendar month, and treatment 

and storage facility reports are due within 45 days after the end of each 

calendar quarter. The report must cover facility activities during the 

previous month or quarter, as appropriate, and must include the following 

information: 

(a) The EPA identification number, name, and address of the facility; 

( b) The period covered by the report; 

( c) For off-site facilities, the EPA identification number of each 

hazardous waste generator from which the facility received a hazardous 

waste during the period; for imported shipments, the report must give the 

name and address of the foreign generator; 

(d) A description and the quantity of each hazardous waste the 

facility received during the period. For off-site facilities, this 
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information must be listed by EPA identification number of each generator; 

(e) The method of treatment, storage, or disposal for each hazardous 

waste; 

( f) (Reserved) 

(g) The most recent closure cost estimate under 40 CFR 264.142, and, 

for disposal facilities, the most recent post-closure cost estimate under 

40 CFR 264.144; and 

(h) A certification signed by the owner or operator of the facility 

or his authorized representative as required by 40 CFR 270.11(b). 

(Comment: The state program is more stringent than the federal 

program in that it requires monthly or quarterly operating reports whereas 

the federal program requires a biennial report.) 

Unsaturated zone monitoring program. 

340-104-055 An owner or operator may be required to establish an 

unsaturated zone monitoring program consisting of soil-pore liquid 

monitoring in the zone immediately below a facility to determine whether 

hazardous constituents have migrated out of the facility. The Department 

will approve the components of this program based on a consideration of the 

construction and operation of the facility and the type and amount of waste 

being managed therein. 

Financial assurance for facility closure. 

340-104-065 (1) This rule amends the requirements of 40 CFR 264.143. 

(2) An owner or operator of a disposal facility must choose the option 

specified in 40 CFR 264.143(a), 
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(3)(a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.143(a) to establish financial assurance for closure of the 

facility, he must also comply with subsection (3)(b) of this rule. 

(b) During the period the current closure cost estimate (CE) exceeds 

the current value of the trust fund (CV), the owner or operator must also 

establish supplemental financial assurance in the amount CE-CV by choosing 

one of the options specified in 40 CFR 264.143(b) to 264.143(f), 

(4) The phrase"· , • term of the initial permit •• ,n in the first 

sentence of 40 CFR 264.143(a)(3) is deleted and replaced with the phrase 

n, , , initial 10 years the facility is permitted under Divisions 105 and 

106 n . . . 
(5) The phrase "· , , in one or more States" in the last sentence of 

40 CFR 264.143(e}(1) is deleted and replaced with the phrase "· •• in 

Oregon." 

(6) The phrase "Except as may be required by 40 CFR 264.143(f)(10)," 

is added to the first sentence of 40 CFR 264.143(f)(1). 

(7) The phrase "An owner or operator that has a parent corporation may 

only meet • • • n replaces the phrase 11An owner or operator may meet • • , n 

in the first sentence of 40 CFR 264.143(f)(10). 

Financial assurance for post-closure care. 

340-104-070 (1) This rule amends the requirements of 40 CFR 264.145. 

( 2) An owner or operator of a disposal facility must choose the option 

specified in 40 CFR 264.145(a). 

(3)(a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.145(a) to establish financial assurance for post-closure care of 

a facility, he must also comply with subsection (3)(b} of this rule. 

ZRULE. 4 -7-



(b) During the period the current post-closure cost estimate (CE) 

exceeds the current value of the trust fund (CV), the owner or operator 

must also establish supplemental financial assurance in the amount CE-CV by 

choosing one of the options specified in 40 CFR 264.145(b) to 264.145(f), 

(4) The phrase "An owner or operator that has a parent corporation may 

only meet ••• •replaces the phrase "An owner or operator may meet ••• • 

in the first sentence of 40 CFR 26 4. 145 ( f)( 11 ) • 

Liability requirements. 

340-104-075 (1) This rule amends the requirements of 40 CFR 264.147. 

( 2) The phrase ". • • in one or more States" at the end of 40 CFR 

264.147(a)(1)(ii) is deleted and replaced with the phrase "· •• in 

Oregon.• 

(3) The phrase "• •• in one or more States" at the end of 40 CFR 

264.147(b)(1)(ii) is deleted and replaced with the phrase "· •• in 

Oregon." 

(4) The provisions of 40 CFR 264.147(b)(4) are deleted. 

Use of State-required mechanisms. 

340-104-080 The provisions of 40 CFR 264.149 are deleted. 

State assumption of responsibility. 

340-104-085 The provisions of 40 CFR 264.150 are deleted. 

Wording of the instruments. 
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340-104-090 (1) This rule amends 40 CFR 264.151. 

(2) When used in 40 CFR 264.151, the references specified in section 

(2) of this rule shall be changed as indicated in this section. 

(a) "The United States Environmental Protection Agency, n "The U.S. 

Environmental Protection Agency, " or "EPA n shall be "the Oregon Department 

of Environmental Quality" (hereinafter called "Department"). 

(b) "The United States Government" shall be "the State of Oregon.• 

(c) "The EPA Regional Administrator• shall be "the Department.• 

(d) "The appropriate EPA Regional Administrator" shall be "the 

Department.• 

(e) "The Resource Conservation and Recovery Act as amended (RCRA)" or 

"the Resource Conservation and Recovery Act of 1976 (as amended)" shall be 

"Oregon law. n 

(f) "Where EPA is not administering the financial requirements of 

Subpart Hof 40 CFR Parts 264 and 265" shall be "other than Oregon." 

Design of tanks. 

340-104-095 (1) Owners and operators of facilities subject to the 

requirements of 40 CFR 264.191 shall also comply with the requirements of 

section (2) of this rule. 

(2) For tanks installed after January 1, 1985, tanks and related 

appurtenances, including but not limited to pipes, valves, backflow 

prevention devices, gauges, or pumps within 5 feet of the tank, must have 

secondary containment that: 

(a) Is sufficiently impervious to contain leaks, spills and 

accumulated precipitation until the collected material is detected and 
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removed; 

(b) Has sufficient capacity to hold the entire volume of the largest 

tank; and 

(c) Prevents run-on into the containment system unless there is 

sufficient excess capacity in addition to that required by subsection 

(2)(b) of this rule to contain it. 

(Comment: It is intended that the appurtenance containment return any 

leakage to the main tank containment.) 

Applicability to surface impoundments. 

340-104-100 (1) The provisions of 40 CFR 264.220 are deleted and 

replaced with the requirements of section (2) of this rule. 

(2) The regulations in Subpart K of 40 CFR Part 264 apply to owners 

and operators of facilities that use surface impoundments to treat or 

store hazardous waste, except as 40 CFR 264.1 provides otherwise. 

Closure and post-closure care of surface impoundments. 

340-104-105 (1) The provisions of 40 CFR 264.228(a)(1), (c) and (d) 

are deleted and replaced with the requirements of sections (2), (3) and (4) 

of this rule. 

(2) At closure, the owner or operator must remove or decontaminate all 

waste residues, contaminated containment system components (liners, etc.), 

contaminated subsoils, and structures and equipment contaminated with waste 

and leachate, and manage them as hazardous waste unless 40 CFR 261.3(d) 

applies, 

(Comment: The state program is more stringent than the federal 
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program in that it requires the removal of all wastes, etc., at closure 

whereas the federal program gives the option of closing with wastes left in 

place,) 

(3) If, after removing or decontaminating all residues and making all 

reasonable efforts to effect removal or decontamination of contaminated 

components, subsoils, structures, and equipment as required in section (2) 

of this rule, the owner or operator finds that not all contaminated 

subsoils can be practicably removed or decontaminated, he must close the 

facility in accordance with the closure requirements of 40 CFR 

264.228(a)(2) and perform post-closure care in accordance with the closure 

and post-closure care requirements of 40 CFR 264.228(b). 

(4)(a) The owner or operator of a surface impoundment that does not 

comply with the liner requirements of 40 CFR 264.221(a) and is not exempt 

from them in accordance with 40 CFR 264.221(b) must: 

(A) Include in the closure plan for the surface impoundment under 

40 CFR 264.112 both a plan for complying with sectioll (2) of this rule and 

a contingency plan for complying with section (3) of this rule in case not 

all contaminated subsoils can be practicably removed at closure; and 

(B) Prepare a contingent post-closure plan under 40 CFR 264 .118 for 

complying with section (3) of this rule in case not all contaminated 

subsoils can be practicably removed at closure. 

(b) The cost estimates calculated under 40 CFR 264.142 and .144 for 

closure and post-closure care of a surface impoundment subject to this 

section must include the cost of complying with the contingent closure plan 

and the contingent post-closure plan. 
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Closure and post-closure care for waste piles. 

340-104-110 The phrase • ••• but are not required to include the 

cost of expected closure under paragraph (a) of this section• at the end of 

40 CFR 264.258,(c)(2) is deleted. 

Food-chain crops. 

340-104-115 (1) In 40 CFR 264.276, the term •animal feed crops• is 

substituted for the term •food chain crops.• 

(2) The provisions of 40 CFR 264.276(b)(1) are deleted. 

(Comment: The state program is more stringent than the federal 

program in that it does not permit crops intended for human consumption to 

be grown on a land treatment facility.) 

Prohibition on land disposal of ignitable wastes. 

340-104-120 (1) Except as may be permitted by sections (2) and (3) of 

this rule or by 40 CFR 264.314(b)(1) to .314(b)(4) an owner or operator 

shall not place in a land disposal unit any liquid waste or the free-liquid 

portion of any liquid/solid waste mixture if such mixture contains in 

excess of 20% free liquid, if the waste was initially generated as a liquid 

or as a liquid/solid mixture and is identified as a hazardous waste only 

because it is listed on the basis of or meets the characteristic of 

ignitability (I). 

(Comment: These wastes include but are not limited to those having 

EPA Hazardous Waste Numbers 0001, F003, U001, U002, U008, U031, U055, U056, 

U057, U092, u110, u112, U113, u117, U124, U125, U154, U161, u171, U186, 
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U213 and 0239.) 

( 2) The generator and owner or operator may apply for an exemption 

from section ( 1) of this rule for a specific waste if he can demonstrate 

that: 

(a) The disposal will not pose a threat to public health or the 

environment due to the properties or quantity of the waste, characteristics 

of the landfill, the proposed disposal procedure and other relevant 

circumstances; 

(b) The waste generator has taken all practicable steps to eliminate 

or minimize the generation of the waste and to recover, concentrate or 

render the waste non-hazardous; and 

(c) There is no reasonably available means of beneficial use, reuse, 

recycle, reclamation or treatment. 

(3) Upon receipt of a request for an exemption, the Department shall 

make a tentative determination to approve or deny the request within thirty 

(30) days of receipt. The generator and owner or operator shall have 

thirty (30) days from the date of tentative denial to appeal the denial to 

the Department. The Department shall make a final determination within 

ninety (90) days of the original request if a timely appeal has been 

filed. 

(Comment: The intention of this rule is to disallow the landfilling 

of solids formed by soil stabilization of liquids. This rule does not 

pertain to liquids which become mixed with soil or other debris as the 

result of a spill or to lab packs as defined in 40 CFR 264.316.) 
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Procedure for prohibiting the land disposal of any hazardous waste. 

340-104-125 (1) The Department may prohibit the land disposal of any 

hazardous waste if in the Department's judgment there are more 

environmentally sound beneficial use, reuse, recycle, reclamation, 

treatment or disposal options. In making such a judgment, the Department 

shall consider but not be limited to storage, transportation and other 

appropriate risks. 

(2) For wastes identified under section (1) of this rule, the 

Department shall notify any affected generators and land disposal owners or 

operators, in writing, that land disposal of a specified waste is 

prohibited. Suoh notice shall indicate the specific waste affected by name 

and EPA Hazardous Waste Number, and. shall also indicate the alternative 

means of beneficial use, reuse, recycle, reclamation, treatment or disposal 

deemed to be more environmentally sound. The Department shall provide that 

the prohibition is effective for the waste listed in the notice 90 days 

after receipt of notice. The generator or disposal facility shall have 30 

days from receipt of the notice to appeal the prohibition to the 

Department. The Department shall make a final determination within 60 days 

of the original notice if a timely appeal has been filed. 

Applicability to incinerators. 

340-104-130 The provisions of 40 CFR 264.340(d) are deleted. 

(Comment: The Department may require the owner or operator to obtain 

an Air Contaminant Discharge Permit and such permit may establish standards 

more stringent than required under Subpart O of 40 CFR Part 264.) 
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Performance standards. 

340-104-135 The provisions of 40 CFR 264.343(d) are deleted. 

Closure requirements for waste piles and surface impoundments. 

340-104-140 Owners or operators of surface impoundment or waste pile 

facilities which close according to 340-104-105(3) or 40 CFR 264.258(b) 

shall comply with the requirements of rule 340-105-021 regarding conveyance 

of deed to the State of Oregon. 
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Purpose. 

DIVISION 105 
HAZARDOUS WASTE MANAGEMENT 

Management Facility Permits 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Applicability. 
Disposal facility permit requirements. 
Considerations under Federal law. 
Permit transfers. 
State program reporting, 
General application requirements. 
Requirements applicable to existing management facilities. 
Confidentiality of information. 
Contents of Part A of the permit application. 
Contents of Part B. 
Specific Part B information requirements for land treatment 
facilities. 
Specific Part B information requirements for landfills. 
Conditions applicable to all permits. 
Major modification or revocation and reissuance of permits. 
Minor modifications of permits. 
Continuation of expiring permits. 
Emergency permits. 
Letter of authorization fer small-quantity management 
facilities. 
Permit fees. 
Interim status. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-105-005 The purpose of this Division is to establish basic 

permitting requirements, such as application requirements, standard permit 

conditions, and monitoring and reporting requirements. These regulations 

are part of a regulatory scheme implementing Oregon's hazardous waste 

management program set forth in ORS Chapter 459 and OAR Chapter 340, 

Divisions 100 to 108. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-105-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 105, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title. 40 Code of Federal Regulations, 

Parts 270 and 265, and amendments thereto promulgated prior to May 1, 1985, 

are adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-105-015 When used in 40 CFR Parts 265 or 270, the following terms 

shall have the meanings set forth below: 

(1) "RCRA" or •Resource Conservation and Recover Act,• when used to 

refer to a federal law, means Oregon law. 

(2) "RCRA permit• means Oregon hazardous waste management permit. 

(3) "Director• means the Department, except it shall mean the 
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Commission when the context relates to a matter solely within the authority 

of the Commission. 

(4) "Administrator• means the Department. 

(5) "Regional Administrator• means the Department. 

Applicability. 

340-105-020 (1) The provisions of this rule replace the contents of 

40 CFR 270.1(a), 270.1(b) and 270.1(c) prior to paragraph (c)(1), 

(2)(a) Technical regulations. The hazardous waste permit program has 

separate additional regulations that contain technical requirements. These 

separate regulations are used by the Department to determine what 

requirements must be placed in permits if they are issued. These separate 

regulations are located in Division 104 of this Chapter. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are technically issued by the Environmental 

Quality Commission while hazardous waste storage and treatment facility 

permits are issued by the Department.) 

(b) Applicability. The state hazardous waste program requires a 

permit for the •treatment,• •storage• or "disposal" of any "hazardous 

waste• as identified or listed in Division 101 of this Chapter, The terms 

•treatment," "storage," "disposal" and "hazardous waste• are defined in 

rule 340-100-030. Owners and operators of hazardous waste management units 

must have permits during the active life (including the closure period) of 

the unit, and, for any unit which closes after the effective date of these 

rules, during any post-closure care period required under 40 CFR 264.117 

and during any compliance period specified under 40 CFR 264.96, including 
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any extension of the compliance period under 40 CFR 264.96(c). 

Disposal facility permit requirements. 

340-105-021 Persons required to obtain a landfill operating or post

closure permit must deed to the State all that portion of the facility in 

or upon which hazardous wastes are disposed. If the State is required to 

pay the permittee just compensation for the real property deeded to it, the 

permittee shall pay the State annually a fee in an amount determined by the 

Department to be sufficient to make such real property self-supporting and 

self-liquidating. The Department shall lease-back the property to the 

permittee to enable the permittee to comply with all requirements of the 

permit. 

Considerations under Federal law. 

340-105-025 The provisions of 40 CFR 270 .3 are deleted. 

Permit transfers. 

340-105-030 (1) A permit is personal to the permittee and is non

transferrable. 

(2) The provisions of 40 CFR 270.40 are deleted. 

State program reporting. 

340-105-035 The provisions of 40 CFR 270 .5 are deleted. 
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General application requirements. 

340-105-040 (1) The requirements of this rule replace the provisions 

of 40 CFR 270.1o(e) to 270.10(i). 

(2) Existing management facilities. (a) Owners and operators of 

existing hazardous waste management facilities that do not have a permit 

must submit a Part A permit application to the Department within thirty 

days after the effective date of statutory or regulatory changes under 

Oregon law that render the facility subject to the requirement to have a 

permit. 

(b) The Department may at any time require the owner or operator of an 

existing management facility to submit Part B of their permit application. 

The owner or operator shall be allowed at least six months from the date of 

request to submit Part B of the application. Any owner or operator of an 

existing management facility may voluntarily submit Part B of the 

application at any time. 

(c) An owner or operator that has not submitted an acceptable Part A 

permit application, or an acceptable Part B permit application when 

required to do so, or does not operate in compliance with the regulations 

of 40 CFR Part 265, as required by rule 340-105-045, shall be subject to 

Department enforcement action including termination of the facility's 

operation. 

(d) If an owner or operator of an existing management facility has 

filed a Part A permit application but has not yet filed a Part B permit 

application, the owner or operator shall file an amended Part A 

application: 

(A) No later than 15 days after the effective date of the adoption of 

rules listing or designating wastes as hazardous if the facility is 
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treating, storing or disposing of any of those newly listed or designated 

wastes; or 

(B) Prior to any of the following actions at the facility: 

(i) Treatment, storage or disposal of a new hazardous waste not 

previously identified in Part A of the permit application; 

(ii) Increases in the design capacity of processes used at a facility, 

The owner or operator must submit a justification explaining the need for 

the increase based on the lack of available treatment, storage or disposal 

capacity at other hazardous waste management facilities, and receive 

Department approval before making such increase. 

(iii) Changes in the processes for the treatment, storage or disposal 

of hazardous waste. The owner or operator must submit a justification 

explaining that the change is needed because: 

(I) It is necessary to prevent a threat to human health or the 

environment because of an emergency situation, or 

(II) It is necessary to comply with the requirements of Divisions 100 

to 108. 

The owner or operator must receive Department approval before making such 

change. 

(iv) Changes in the ownership or operational control of a facility. 

The new owner or operator must submit a revised Part A permit application 

no later than 90 days prior to the scheduled change. When a transfer of 

ownership or operational control of a facility occurs, the old owner or 

operator shall comply with the requirements of Subpart H of 40 CFR Part 265 

(financial requirements), until the Department has released him in writing. 

The Department shall not release the old owner or operator until the new 

owner or operator has demonstrated to the Department that he is complying 

with that Subpart. All other duties required by these rules are 
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transferred effective immediately upon the date of the change of ownership 

or operational control of the facility. 

(3) New management facilities. (a) No person shall begin physical 

construction of a new management facility without having submitted Part A 

and Part B of the permit application and having received a finally 

effective hazardous waste permit. 

(b) An application for a permit for a new management facility 

(including both Part A and Part B) may be filed with the Department any 

time after promulgation of those standards in Division 104 applicable to 

such facility. All applications must be submitted at least 180 days before 

physical construction is expected to commence. 

(4) Reapplication. Any management facility with an effective permit 

shall submit a new application at least 180 days before the expiration date 

of the effective permit, unless permission for a later date has been 

granted by the Department. (The Department shall not grant permission for 

applications to be submitted later than the expiration date of the existing 

permit.) 

(5) Recordkeeping. Applicants shall keep records of all data used to 

complete permit applications and any supplemental information submitted 

under 40 CFR 270.10(d), 270.13, 270.14 through 270.21 for a period of at 

least 3 years from the date the application is signed. 

Requirements applicable to existing management facilities. 

340-105-045 (1) An owner or operator of an existing management 

facility that has not been issued a management facility permit shall 

comply with the regulations of 40 CFR Part 265 until final administrative 

disposition of a permit is made. 
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(2) After September 1, 1985, and until final administrative 

disposition of a permit under these rules is made, an owner or operator of 

a management facility that has received a State-issued non-RCRA permit 

shall comply with the regulations of 40 CFR Part 265 in those instances 

where a regulation exists and with the conditions of the permit in those 

instances where·a regulation does not exist. 

(3) After final administrative disposition of a permit is made, a 

management facility shall not treat, store or dispose of hazardous waste 

without a permit issued in accordance with Divisions 100 to 106. 

Confidentiality of information. 

340-105-050 (1) The provisions of this rule replace the contents of 

40 CFR 270.12. 

(2) In accordance with ORS 192.500 and 459.460, any information 

submitted to the Department pursuant to these regulations may be claimed as 

confidential by the submitter. Any such claim must be asserted at the time 

of submission by stamping the words •confidential business information," or 

the equivalent, on each page containing such information. If no claim is 

made at the time of submission, the Department may make the information 

available to the public without further notice. If a claim is asserted, 

the information will be treated in accordance with the procedures in ORS 

192.500 and 459.460. 

(Comment: Any information stamped confidential must be accompanied by 

an explanation as to why it should be so considered under the criteria of 

ORS 192.500 and 459.460. The Department believes that very little, if any, 

information in an application will meet the criteria.) 

(3) Claims of confidentiality for the name and address of any permit 
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applicant or permittee will be denied. 

(4) Any information submitted to the Department shall be available to 

the Environmental Protection Agency upon request. If the information has 

been submitted under a claim of confidentiality, the Department shall make 

that claim or confidentiality to the Environmental Protection Agency for 

the requested information. The federal agency shall treat the information 

that is subject to the confidentiality claim as confidential in accordance 

with applicable federal law. 

Contents of Part A of the permit application. 

340-105-055 In addition to the requirements of 40 CFR 270.13, Part A 

of the permit application shall include a statement of compatibility with 

the acknowledged local comprehensive plan and zoning requirements or the 

Land Conservation and Development Commission's Statewide Planning Goals. 

Contents of Part B. 

340-105-014 In addition to the information required by 40 CFR 270.14, 

Part B of the permit application shall include other information pertinent 

to the facility as may be requested by the Department. 

Specific Part B information requirements for land treatment facilities. 

340-105-065 The requirements of 40 CFR 270.20(d) and (e) are 

applicable to animal feed crops. 

(Comment: The Department does not allow food-chain crops to be grown 

in or on the treatment zone of a hazardous waste land treatment unit.) 
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Specific Part B information requirements for landfills. 

340-105-070 In addition to the information required by 40 CFR 270.21, 

the following .additional information shall be submitted in a Part B 

application: 

(1) A detailed report with supporting information justifying the need 

for the landfill as proposed; and 

(2) An explanation of how the requirements of rule 340-104-120 will 

be complied with after January 1, 1985. 

Conditions applicable to all permits. 

340-105-075 (1) The phrase "• •• the appropriate Act ••• n in the 

second sentence of 40 CFR 270.3o(a) is deleted and replaced with the phrase 

n. • ORS Chapter 459 and OAR Chapter 340 ••• n 

(2) The provisions of 40 CFR 270.30(1)(2)(ii)(B) are deleted. 

(3)(a) The provisions of 40 CFR 270.30(1)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) Transfers. The permit is personal to the permittee and is non

transferable. 

(4)(a) The provisions of 40 CFR 270.30(1)(6)(i) but not 

270.30(1)(6)(i)(A) and (B) are deleted and replaced with subsection (4)(b) 

of this rule. 

(b) Immediate reporting. The permittee shall immediately report any 

noncompliance which may endanger health or the environment as soon as he 

becomes aware of the circumstances, including: 

(5)(a) The provision of 40 CFR 270.30(1)(9) is deleted and replaced 
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with subsection (5)(b) of this rule. 

(b) Periodic report. A periodic report must be submitted covering 

facility activities on an appropriate schedule (see rule 340-104-050). 

Major modifications or revocation and reissuance of permits. 

340-105-080 (1) The sentence "If cause does not exist under this 

section or 40 CFR 270.42, the Director shall not modify or revoke and 

reissue the permit• in the first paragraph of 40 CFR 270.41 is deleted. 

(2)(a) The provision of 40 CFR 270.41(a) preceding paragraph (a)(1) 

is deleted and replaced with subsection (2)(b) of this rule. 

(b) Causes for modification or revocation and reissuance. The 

following are causes to modify or, alternatively, revoke and reissue a 

permit: 

(3)(a) The provisions of 40 CFR 270.41(a)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) New regulations. The standards or regulations on which the permit 

was based have been changed by promulgation of amended standards or 

regulations or by judicial decision after the permit was issued. 

(4) The provision of 40 CFR 270.41(b)(2) is deleted. 

Minor modifications of permits. 

340-105-085 The provisions of 40 CFR 270.42(d) are deleted. 
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Continuation of expiring permits. 

340-105-090 (1) The provisions of 40 CFR 270.51 are deleted and 

replaced with sections (2) and (3) of this rule. 

(2) The conditions of an expired permit continue in force until the 

effective date of a new permit if: 

(a) The permittee has submitted a timely application under 40 CFR 

270.14 and the applicable sections in 40 CFR 270.15 to 270.29 which is a 

complete (under 40 CFR 270.10(c)) application for a new permit; and 

(b) The Department through no fault of the permittee, does not issue a 

new permit with an effective date under 40 CFR 124.15 on or before the 

expiration date of the previous permit (for example, when issuance is 

impractical due to time or resource constraints). 

(3) Effect. Permits continued under this rule remain fully effective 

and enforceable. 

Emergency permits. 

340-105-095 (1) The provisions of 40 CFR 270.61(b)(4) are deleted and 

replaced with section (2) of this rule. 

(2) May be suspended or renewal refused by the Department at any time 

without prior hearing if it finds a serious danger to the public health or 

safety and sets forth specific reasons for such findings; 

Letter of authorization for small-quantity management facilities. 

340-105-100 (1) Except as indicated in section (3) of this rule, 

owners or operators of off-site facilities that treat or store more than 
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200 pounds of hazardous waste per calendar month must obtain a letter of 

authorization from the Department if such waste is obtained only from 

small-quantity generators. 

(2) The letter of authorization: 

(a) Shall be written; 

(b) Shall not exceed 5 years in duration; 

(c) Shall clearly specify the hazardous wastes to be received, the 

treatment process, and the disposal of all hazardous products generated by 

that process; 

(d) May require the operator to obtain Department approval prior to 

receipt of each specific waste; 

(e) May require the operator to demonstrate that, due to the type and 

quantity of waste, its operation and other relevant factors, the facility 

is not likely to endanger public health or the environment; 

(f) May be suspended or revoked at any time if it is determined that 

such action is appropriate to protect public health or the environment; and 

(g) May include any applicable requirements of Division 104. 

(3) The Department may require the owner or operator to obtain a 

hazardous waste permit if it determines that operation of the facility may 

endanger public health or the environment. 

Permit fees. 

340-105-110 (1) Beginning July 1, 1984, each person required to have 

a hazardous waste storage, treatment or disposal permit (management 

facility permit) shall be subject to a three-part fee consisting of a 

filing fee, an application processing fee and an annual compliance 

determination fee as listed in Table 1 of this Division. The amount equal 
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to the filing fee, application processing fee and the first year•s annual 

compliance determination fee shall be submitted as a required part of any 

application for a new permit, The amount equal to the filing fee and 

application processing fee shall be submitted as a required part of any 

application for renewal or modification of an existing permit, 

(2) As used in this rule, the following definitions shall apply: 

(a) The term management facility includes, but is not limited to: 

(A) Hazardous waste storage facility; 

(B) Hazardous waste treatment facility; and 

(C) Hazardous waste disposal facility. 

( b) The term hazardous wastes includes any residue or hazardous 

wastes as defined in Division 101 handled under the authority of a 

management facility permit. 

(c) The term license and permit shall mean the same thing and will be 

referred to in this rule as permit, 

(3) The annual compliance determination fee shall be paid for each 

year a management facility is in operation and, in the case of a disposal 

facility, for each year that post-closure care is required. The fee period 

shall be the state•s fiscal year (July 1 through June 30) and shall be paid 

annually by July 1. Any annual compliance determination fee submitted as 

part of an application for a new permit shall apply to the fiscal year the 

permitted management facility is put into operation. For the first year's 

operation, the full fee shall apply if the management facility is placed 

into operation on or before April 1. Any new management facility placed 

into operation after April 1 shall not owe a compliance determination fee 

until July 1 of the following year, The Director may alter the due date 

for the annual compliance determination fee upon receipt of a justifiable 

request from a permittee. 
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(4) For the purpose of determining appropriate fees, each management 

facility shall be assigned to a category in Table 1 of this Division based 

upon the amount of hazardous waste received and upon the complexity of each 

management facility. Each management facility which falls into more than 

one category shall pay whichever fee is higher. The Department shall 

assign a storage and treatment facility to a category on the basis of 

design capacity of the facility. The Department shall assign a new 

disposal facility to a category on the basis of estimated annual cubic feet 

of hazardous waste to be received and an existing disposal facility on the 

basis of average annual cubic feet of hazardous waste received during the 

previous three calendar years. 

(5) Where more than one management facility exists on a single site, 

in addition to the compliance determination fee required by rules 340-105-

110(3) and (4), a flat fee of $250 shall be assessed for each additional 

management facility. 

(6) Modifications of existing, unexpired permits which are instituted 

by the Department due to changing conditions or standards, receipt of 

additional information or any other reason pursuant to applicable statutes 

and do not require re-filing or review of an application or plans and 

specifications shall not require submission of the filing fee or the 

application processing fee. 

(7) Upon the Department accepting an application for filing, the 

filing fee shall be nonrefundable. 

(8) The application processing fee, except for disposal permits, may 

be refunded in whole or in part when submitted with an application if 

either of the following conditions exist: 

(a) The Department determines that no permit will be required. 

(b) The applicant withdraws the application before the Department has 
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approved or denied the application. 

(9) The annual compliance determination fee may be refunded in whole 

or in part when submitted with a new permit application if either of the 

following conditions exist: 

(a) The Department denies the application. 

(b) The permittee does not proceed to construct and operate the 

permitted facility. 

(10) All fees shall be made payable to the Department of Environmental 

Quality. 

Table 1 : Fee Schedule 

(1) Filing Fee. A filing fee of $50 shall accompany each application 

for issuance, renewal or modification of a hazardous waste management 

facility permit. This fee is nonrefundable and is in addition to any 

application processing fee or annual compliance determination fee which 

might be imposed. 

(2) Application Processing Fee. An application processing fee varying 

between $25 and $5,000 shall be submitted with each application. The 

amount of the fee shall depend on the type of facility and the required 

action as follows: 

(a) A new facility (including substantial expansion of an existing 

facility: 
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(A) 

(B) 

Storage facility 

Treatment facility - Recycling 

(C) Treatment facility - other than 

incineration • • • . . . 
(D) Treatment facility - incineration 
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$ 150 

150 

250 

500 



(b) 

(o) 

(E) Disposal facility . . . . . . . 
(F) Disposal facility - post closure 

Permit Renewal: 

(A) Storage facility • . . . . 
( B) Treatment facility - recycling 

(C) Treatment facility - other than 

incineration • . . . . . • . . 
(D) Treatment facility - incineration 

( E) Disposal facility • . . . . . 
(F) Disposal facility - post closure 

5,000 

2,500 

50 

50 

75 

175 

5 ,ooo 

800 

Permit Modification - Changes to Performance/Technical 

(A) Storage facility • . . . . • • 50 

( B) Treatment facility - recycling 50 

(C) Treatment facility - other than 

incineration • . . . . . • . . 75 

(D) Treatment facility - incineration 175 

(E) Disposal facility . . • . 1,750 

(F) Disposal facility - post closure 800 

Standards: 

(d) Permit Modification - All Other Changes not Covered by (2)(c): 

All categories . . . . . . . 25 

(e) Permit Modifications - Department Initiated • no fee 

(3) Annual Compliance Determination Fee. (In any case where a 

facility fits into more than one category, the permittee shall pay only the 
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highest fee): 

(a) Storage facility: 

(A) 5-55 gallon drums or 250 gallons 

total or 2,000 pounds 

(B) 5 to 250 - 55 gallon drums or 250 

to 10,000 gallons total or 2,000 

to 80, 000 pounds . . . . . 

250 

1,000 

(C) >250 - 55 gallon drums or >10,000 

gallons total or >80,000 pounds . . . 2,500 

(b) Treatment Facility: 

(A) <25 gallons/hour or 50,000 gallon/day 

or 6,000 pounds/day . . . 250 

( B) 25-200 gallons/hour or 50 ,000 to 

500,000 gallons/day or 6,000 to 

60,000 pounds/day . . . . 1 ,ooo 

(C) >200 gallons/hour or >500,000 

gallons/day or >60,000 pounds/day 2,500 

(c) Disposal Facility: 
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(A) <750,000 cubic feet/year or 

<37,500 tons/year • • . . . . 
(B) 750,000 to 2,500,000 cubic feet/year 

or 37,500 to 125,000 tons/year 

(C) >2,500,000 cubic feet/year or 

•• $ 50,000 

•• 100,000 

>125 ,000 tons/year •••• ••••• 150,000 
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(d) Disposal Facility - Post Closure: 

All categories . . . . . . . . . . . . . 5,000 

Interim status. 

340-105-115 The provisions of 40 CFR 270.70 to 270.73, pertaining to 

interim status, are not included in the State's hazardous waste managment 

program. 

(Comment: State requirements applicable to existing hazardous waste 

management facilities are identified in rules 340-105-040 and -045.) 
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340-106-005 
340-106-010 

340-106-015 
340-106-020 
340-106-025 

340-106-030 
340-106-035 

340-106-040 
340-106-045 

Purpose, 

DIVISION 1 06 
HAZARDOUS WASTE MANAGEMENT 

Permitting Procedures 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Requirements not applicable. 
Recommendations by State agencies on waste disposal facility 
applications. 
Application review. 
Modification, revocation and reissuance, or termination of 
permits. 
Draft permits. 
Public hearings on disposal facility draft permits. 

Authority: ORS Chapter 46 8, including 46 8. 020; 45 9, including 45 9 .440; 
and 183. 
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Purpose. 

340-106-005 The purpose of this Division is to establish the 

procedures for issuing, modifying, revoking and reissuing, or terminating 

all hazardous waste permits other than hazardous waste emergency permits 

and hazardous waste permits by rule. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are issued by the Environmental Quality 

Commission while hazardous waste storage and treatment facility permits are 

issued by the Department.) 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-106-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 106, the rules and regulations governing permitting 

procedures for hazardous waste management facilities, prescribed by the 

United States Environmental Protection Agency in Title 40 Code of Federal 

Regulations, Part 124, Subpart A, and amendments thereto promulgated prior 

to May 1, 1985, are adopted and prescribed by the Commission to be 

observed by all persons subject to ORS 459.410 to 459.450, and 459.460 to 

459.695. 

(Comment: 40 CFR Part 124 includes requirements applicable to several 

programs, including UIC, NPDES, 404, etc. Only the proyisions of 40 CFR 

Part 124 Subpart A which are applicable to hazardous waste or "RCRA" 

permits are being adopted by the Commission. as modified by Diyision 106.l 
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Meanings. 

340-106-015 (1) When used in 40 CFR Part 124, Subpart A, the 

following terms shall have the meanings set forth below: 

{a) •llirector" or "Regional Administrator" means: 

(A) The Department when used in 40 CFR 124.3; or 

(B) The •permitting body,• as defined in section (2) of this rule, 

when used in 40 CFR 124.5, 124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 

124.17. 

(b) "RCRA permit" means hazardous waste management facility permit. 

(2) The term "permitting body" when used as specified in paragraph 

(1)(a)(B) of this rule, means: 

(a) The Department of Environmental Quality, when the activity or 

action pertains to hazardous waste storage or treatment facility permits; or 

(b) The Environmental Quality Commission, when the activity or action 

pertains to hazardous waste disposal facility permits. 

Requirements not applicable, 

340-106-020 The provisions of 40 CFR 124.1, 124.4, 124.9, 124.11(e), 

124.13, 124.14(c), 124.15(b), 124.16, 124.17(b), 124.18, 124.19, 124.20 and 

124.21 are deleted and not part of Division 106. 

Recommendations by State agencies on waste disposal facility applications. 

340-106-025 (1) In addition to the requirements of 40 CFR 124.3, the 

provisions of section (2) of this rule shall be followed. 

(2) The Commission shall cause copies of disposal site applications to 
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be sent to affected state agencies, including the Health Division, the 

Public Utility Commissioner, the State Fish and Wildlife Commission and the 

Water Resources Director. Each agency shall respond by making a 

recommendation as to whether the permit should be granted. If the Health 

Division recommends against granting the permit, the permit must be 

denied. Recommendation from other agencies shall be considered as evidence 

in determining whether to issue the permit. 

Application review. 

340-106-030 The requirements of 40 CFR 124.3 are amended as specified 

by sections (1), (2) and (3) of this rule. 

(1) Each application from either an existing or new hazardous waste 

management facility for a permit will be reviewed for completeness by the 

Department within 60 days of its receipt. 

(2) If an applicant fails or refuses to correct deficiencies in the 

application, the permit may be denied and appropriate enforcement actions 

may be taken. 

(3) The provisions of 40 CFR 124.3(g) are deleted. 

Modification, revocation and reissuance, or termination of permits. 

340-106-035 (1) The provisions of 40 CFR 124.5(b) are deleted and 

replaced with subsections (1)(a), (b) and (c) of this rule. 

(a) If the permitting body decides the request is not justified, it 

shall send the requester a brief written response giving a reason for the 

decision. Denials of requests for modification, revocation and reissuance, 

or termination are not subject to public notice, comment or hearings. 
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(b) Denials by the Department may be appealed to the Commission by a 

letter briefly setting forth the relevant facts. The Commission may direct 

the Department to begin modification, revocation and reissuance, or 

termination proceedings under 40 CFR 124.5(c). The appeal shall be 

considered denied if the Commissi·on takes no action on the letter within 60 

days after receiving it. This appeal is a prerequisite to seeking judicial 

review of Department action in denying a request for modification, 

revocation and reissuance, or termination. 

(c) Denials by the Commission are subject to judicial review under ORS 

183.480. 

(2) The provisions of 40 CFR 124.5(e), (f) and (g) are deleted. 

Draft permits. 

340-106-040 The requirements of 40 CFR 124.6(e) are modified by 

deleting the sentence "For RCRA, UIC or PSD permits, ••• under 124.74." 

Public hearings on disposal facility draft permits. 

340-106-045 In addition to the provisions of 40 CFR 124.12, the 

requirements of sections (1) and (2) of this rule are applicable to 

hazardous waste disposal facilities. 

(1) The Commission shall conduct a public hearing in the county or 

counties where a proposed hazardous waste disposal site is located and may 

conduct hearings at such other places as the Department considers suitable. 

At the hearing, the applicant may present the application and the public 

may appear or be represented in support of or in opposition to the 

application. 
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(2)(a) Prior to holding hearings on a hazardous waste disposal site 

license application, the Commission shall cause notice to be given in the 

county or counties where the proposed site is located in a manner 

reasonably calculated to notify interested and affected persons of the 

license application. 

(b) The notice shall contain information regarding the approximate 

location of the site and the type and amount of materials intended for 

disposal at such site, and shall fix a time and place for a public hearing. 

In addition, the notice shall contain a statement that any person 

interested in or affected by the proposed site shall have opportunity to 

testify at the hearing. 

ZRULE.6 



340-107-005 
340-107-010 

DIVISION 1 07 
HAZARDOUS WASTE MANAGEMENT 

Standards for the Management of 
Specific Hazardous Wastes and Specific Types 

of Hazardous Waste Management Facilities 

Purpose. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations, 

Authority: ORS Chapter 468, including 468.020; 459, including 
459.440; and 183. 
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Purpose. 

340-107-005 The purpose of this Division is to establish requirements 

for persons managing specific hazardous wastes which are recycled (known as 

•recyclable materials•) in specific manners. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-107-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 107, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 266, and amendments thereto promulgated prior to May 1, 1985, are 

adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 
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Subdivision A: General 

DIVISION 108 
HAZARDOUS WASTE MANAGEMENT 

Spills and Other Incidents 

340-108-001 Purpose and applicability. 
340-108-002 Definitions. 

Subdivision B: Liability 

340-108-010 Liability. 

Subdivision C: Required Action 

340-108-020 
340-108-021 

Emergency action, reporting. 
Cleanup report. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Subdivision A: General 

Purpose and applicability. 

340-108-001 (1) The purpose of this Division is to specify the 

emergency procedures required to respond to a spill or other incident 

involving a hazardous waste or hazardous substance. 

(2) The regulations of this Division apply to all persons whose 

actions cause or allow to be caused a hazardous waste or hazardous 

substance spill or other incident; except that 

(3) Spills and other incidents occurring on the site of a generator 

who accumulates hazardous waste or in a hazardous waste treatment, storage 

or disposal facility shall be managed in accordance with the contingency 

plan prepared in accordance with [Subdivision D of] Division 102 gr 

Di vision 104. 

(4) Oil spilled in an area that may allow it to reach any waters of 

the state shall also be managed in accordance with ORS Chapter 468 and OAR 

Chapter 340, Division 47. 

Definitions. 

340-108-002 As used in this Division unless otherwise specified: 

"Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 

substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the State. 

"Hazardous substance" means any substance intended for use which 
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may also be identified as hazardous pursuant to Division 101. 

"Hazardous waste" means a hazardous waste as defined in rule 

340-101[-003].=.Q15.. 

11011" means oil, including gasoline, crude oil, fuel oil, diesel 

oil, lubricating oil, sludge, oil refuse and any other petroleum related 

product. 

"Other incident• includes but is not limited to the actual or 

imminent possibility of a dangerous uncontrolled reaction, the release of 

leachate, noxious gases or odors, fires, explosion or other disposal which 

may endanger public health or the environment. 

"Modified Spill Prevention Control and Countermeasure (SPCC) Plan• 

means the plan to prevent the spill of oil from a non-transportation

related facility that has been modified to include those hazardous 

substances and hazardous wastes handled at the facility. 

"Spill" means unauthorized disposal. 

"Waters of the state• means lakes, bays, ponds, impounding reservoirs, 

springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 

canals, the Pacific Ocean within the territorial limits of the State of 

Oregon and all other bodies of surface or underground waters, natural or 

artificial, inland or coastal, fresh or salt, public or private (except 

those private waters which do not combine or effect a junction with natural 

surface or underground waters), which are wholly or partially within or 

bordering the state or within its jurisdiction. 
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Subdivision B: Liability 

Liability. 

340-108-010 (1) Any person having the care, custody or control of a 

hazardous waste or a hazardous substance, who causes or permits the 

disposal of that waste or substance in violation of law or otherwise than 

as reasonably intended for normal use or handling of such waste or 

substance, including but not limited to spills or other incidents, shall be 

liable for the damages to person or property, public or private, caused by 

the disposal. 

(2) It shall be the obligation of such person to collect, remove or 

treat the waste or substance immediately, subject to the requirements of 

Divisions 100 to 108 and such direction as the Department may give. 

(Comment: [Rule 340-105-001(2)(c)] 40 CFR 264.1(g) states that a 

permit is not required for treatment or containment activities taken during 

immediate response to a spill or other incident.) 

(3) If such person fails to collect, remove or treat the waste or 

substance when under an obligation to do so, the Department will take 

action as is necessary to collect, remove or treat the waste or substance. 

(4) The Department will keep a record of all necessary expenses 

incurred in carrying out any cleanup projects or activities, including 

reasonable charges for services performed and equipment and materials 

utilized. 

(5) Any person who fails to collect, remove or treat the waste or 

substance immediately, when under an obligation to do so, shall be 

responsible for the necessary expenses incurred by the State in carrying 

out a cleanup project or activity authorized by the Department. 
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(6) If the amount of state-incurred expenses are not paid to the 

Department within 15 days after receipt of notice that expenses are due and 

owing, the Attorney General, at the request of the Department, shall bring 

an action in the name of the State of Oregon in any court of competent 

jurisdiction to recover the amount specified in the final order of the 

Department. 
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Subdivision C: Required Action 

Emergency action, reporting. 

340-108-020 In the event of a spill or other incident, the person 

having the care, custody, or control of the hazardous waste or hazardous 

substance shall take the following actions, as appropriate: 

(1) Immediately implement the site modified SPCC plan or other 

applicable contingency plan. 

(Comment: Generators [storing] accumulating hazardous waste for less 

than 90 days are required to have a contingency plan prepared in accordance 

with [rule 340-102-034] 40 CFR 262 .34.) 

(2) If a contingency plan is not required or available, immediately 

take the following actions in the order listed: 

(a) Activate alarms or otherwise warn persons in the immediate area; 

(b) Undertake every reasonable method to contain the hazardous 

substance or hazardous waste; 

(c)(A) Report the spill or other incident to the Oregon Emergency 

Management Division (telephone 800-452-0311) if the amount of hazardous 

waste or hazardous substance exceeds the following reportable quantity (in 

the event a substance or waste falls into more than one category, the lower 

quantity shall be reported): 

Substance or Reportable 
Waste Type Quantity (pounds) 

Ignitable, [rule 340-101-021] 40 CFR 261.21 200 
Corrosive, [rule 340-101-022] 40 CFR 261.22 200 
Reactive, [rule 340-101-023] 40 CFR 261.23 200 
EP Toxic, [rule 340-101-024] 40 CFR 261.24 10 
Listed, [rule 340-101-031 and -032] 10 

40 CFR 261.31 and .32 
Listed, [rule 340-101-033(1)(a) and (2)(a)] 2 
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40 CFR 261. 33 (el 
Listed, [rule 340-101-033(1)(b), (2)(b) and (3)(a)] 10 

40 CFR 261. 33 (fl 
Listed. rule 340-101-040 10 
Pesticide, rule 340-101-[034] .Q!!5. 10 
PCB, rule 340-110-001(2) 10 

(Comment: "Ignitable" includes the DOT classifications 

"Flammable," "Oxidizer," and some "Combustible.") 

(B) Transporters must report spills of any quantity that occur during 

transportation. Transporters must also report spills or other incidents to 

the National Response Center (800-424-8802) as required by 49 CFR 171.15, 

and, if a water transporter, as required by 33 CFR 153.203; 

(C) The spill or other incident need not be reported if: 

(i) It occurs on private property and is known to the owner of the 

property (or his representative); 

(ii) It occurs on an impervious surface where it is fully contained; 

and 

(iii) It is completely cleaned up without further incident. 

(Comment: For reporting purposes, quantity calculation involving 

hazardous waste shall be made independent of the concentrations of the 

hazardous components, For example, the table in this rule requires 

reporting a 10 pound spill of acrolein (a rule 340-101-[033(3)(a)] .Q.!lQ. 

waste). This shall be interpreted as requiring reporting a 10 pound spill 

of a waste containing acrolein whether the concentration of acrolein is 3, 

30 or 100%.) 

(d) Undertake, in the most practicable manner, the collection, removal 

or treatment of the hazardous substance or hazardous waste in accordance 

with the requirements of Divisions 100 to 110 and in a manner that will 

minimize damage to the environment. The Department may, in any case, 

evaluate the action taken and may require additional action to complete the 
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cleanup and disposal. 

Cleanup Report 

340-108-021 The Department may require the person responsible for a 

spill or other incident to submit a written report within 15 days of the 

spill or other incident describing all aspects of the spill and steps taken 

to prevent a recurrence. 

(Comment: Transporters are also required by the Public Utility 

Commissioner to file a Hazardous Materials Incident Report (DOT Form 

F5800.0) within 15 days after a spill. A copy of this report may be sent 

to the Department in lieu of the report required by this rule.) 

ZRULE.8 -8-
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'Plll"t ion as to he eflpahh· nf al-l.ract
t•r proddiHK iood for birds. 

;7_.1 Eff1•ctivc dale. 

'h1·:;1~ c:i-ih·1·in llf'C'01uc efh'ctivc Oc
wr 15, l9'lY. 

Af'P!':NIJIX I 

lie rm1xirr'll1m contaniinant levels promul
l'd hcrdn are for use in delerminlng 
~tlier solid wa.-;Le dL<;µosal activities 

;:umpJy with Lhe ~round-water criteria 
(§ :.!5'/.3-4J. A11n.lyt1cr~1 methods ior these 
eorita1ninants may be found in 40 CFR Part 
141 which should be consulted in its entire
ly. 

l. l\la.ximum co11tu111inant levels for inor
aanic chemicals. The following are the max
imun1 levels of inorganic chemicals other 
thal.l fluoride: 

Cuntilrr.ir,anl 

-.....,--------
,~

(mllfigr.ims 
por liter> 

Arsenic .... 

Cacmium .. 
Chromium.... ..................... ···· ·····-· ·-· 
LtJ;;id ••. ···············-· .••....•• ·-··· .. ·· • .. •• •...•.• ! 
Mercury .................. -...... ···· ···············--.. 
Ntua·,;i (as N)... .. .... ·········I 
Selenium.. ' 
Silver ..... . 

0.05 

' 0.010 
Q.05 
0.05 

0.002 

'° 0.01 
0.05 

The maxltnum contamlna.."'l.t levels !or flu
orlde arc: 

Tamp!>l'eture' dGgrGa'l 
Fa!Vo!Wlil 

Oagroes C..15.iu:J 

53.7 and bo!ow. . ...112 and bG!ow ...... . 
53.8 to 58.3.. ..~12.1 to 14.6 .... . 
58 4 to 63 S... . . 14.7 !O 17.6 ..... . 
53.910706.. .. 17.7!021.4 ..... . 
70.7 to 79.:2... . .. 21.5 10 26.2._ ... 
79 S to 90.5 ......... ~-·· ... 25.3 10 3:2.5·--· 

Level 
{mil\tgrams 
pDr liter) 

2A 
2.2 
2.0 

"' ••• ... 
'Ar.fllJal Bven:ga ol llW mll.>'.lmum daily Blf tempsraturo. 

2. 11.fa.r:imum contaminant levels /O'r OT· 
gcrnic chemiccrls. The following lll'C the max
imum contaminant levels for organic chemi
cals: 

Leve! 

(~~:) 

(ll) Chlornw!od hyrtroC<>J'b<.m~: 
!:mlon 0.2.3,4.10.10-Hexachloro-G.7-opoq-

1 .4 ,-l11..5,6, 7,8,8a-oc1ahyd!"o-1.4·en6o, 
endo-5,0-<.hmetr.ano rmphtha!one) ......... .J o.0002 

Titla 40-ProtecHon of Environment 

Lln<lane ( 1.2 .'.l.4. S,6-He~a,:lllUIO{:~do 
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M<ithox¥chlor (1.1, 1-lnct"lloro-2,2 t.>ls. (P· 
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T o~apMne (C,.l't,..Cl.-T 1,J<:hrncul 1.hlonr\<W.•d 
camptwne. 67 to 6!l pcrcl'nt chlannc) .. 

(bl Cn1oroph1iono•ys: 
2.4-D t2.4-0icll!orophonoxy-acet•c actdi. 
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-··-"-~-·-------

I L .. ~el 
1 
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0004 

o.• 
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3. llt::u:imu1n 1uicrobiulo9ical contaminant 
levels. The 1naximum contaminant level for 
coliform bacteria Irom any one well is as fol
lows: 

(al using the membrane filter techniQue: 
< 1) Four coliform bacteria per 100 mlUHi· 

ters if one sample is taken, or 
(2) Four colifonu bacteria per 100 millili

ters in more than one sample of all the sam
ples analyzed in one month. 

(b) Using the five tube most probable 
nun1ber proeedure, (the fern1entatlon tube 
method) in accordance wlth the analytical 
recommendations set forth In "Standard 
Methods for Examination of Water and 
Waste Water", American Public Health As
sociation, 13th Ed. pp. 662-688, and using a 
Standard sample, each portion being one 
fifth of the sample: 

< 1) If the standard portion Is l O mllllll.ters, 
coilfonn in any five consecutive samples 
from a well shall not be present in three er 
more of the 25 portions, or 

(2) If the standard portion ts 100 mllUU
ters, coliform In ony five consecutive sam
ples from a well shtl!l not be present in flve 
portions in any of five samples or In more 
than Iifteen of the 25 portions. 

4. M~i11ium contaminanl levels /or 
radium-226, radium-228, and gra3s alpha 
particle radioactivitu. The followtng are the 
max.hr.um contaminant levels for radium-
226, radlum-228. and gross alpha pu.rtl.cle ra.
dlonctlvlty: 

(a) Combined radJ.um-226 and radlum-
228-5 pCl/l; 

(bi Gross alpha particle activity Clnclud!ni" 
re.dium-226 but excluding radon and uranl
um}-15 pCi/l. 

APPENDIX II 

A. Processes to Sign1Jicanllll RedUce 
Pathogens 

Aerobic digestion: The process ts conduct
ed by agitating sludge wtth air or oxygen to 
maintain aerobic conditions at residence 
Umes ranglng from 60 days at 15" C to 40 
days at 20· C, with a volatUe sollds reduc
tion of at least 38 percent. 
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Air Drying: Liquid sludge is :i.Uowcd to 
drain and/or dry on under-drained sand 
beds, or paved or unpaved bn.sins in which 
the sludge is at a depth of nine inch(>s. A 
1ninimun1 of three n1onths is needed, two 
tnonths of which tcmpcratun.•s average on a 
daily basis above o· C. 

Anaeroln:c digestion: The procf'..SS is con
ducted in the absence of air at residence 
tinu~s ranging from GO days at 20· C to 15 
days at 35• to 55· C, with a volatile so!ids re
duction of at lea.sL 38 percent. 

Composting: Using the within-vc.-ssel, 
static aerated pile or windrow compostil~JI 
methods, the solid wa.sa.c fs maintained at 
minimum operating conditions of 40· C for 5 
days. For four hours during this period the 
temperature exceeds 55• C. 

Liw..e Stabilization: Sufficient lime ls 
added to produce a pH of 12 after 2 hours of 
contact. 

Dtlaer methods.· Other methods or operat
ing condition.s may be acceptable if patho
gens and ve~tor attraction of the waste 
<volatile solids) arc reduced to an extent 
equiValent to the reduction achieved by any 
of the above methods. 

B. Proce.;ses to Furl/I.er Reduce Pathogens 

Contposttng: Using the within-vessel com
posting method. the solid waste is main
tained at operating conditions of 55· C or 
greater for three days_ Using the static aer
ated pile composting method, the solid 
waste ts malntained et operating conditions 
of 55• C or greater for three d!:!.ys_ Using the 
windrow composting method, the solid 
waste e.ttuins a temperature of 55· C or 
greater for at least 15 days during the com
posting period. Also, during the h!3h tem
perature period, the1e will be a minimum of 
five turnings of the windrow. 

Heat drying: Dewatered siudge cake is 
dried by direct or inilltet:t contact with hot 
ga:;es, and moisture content is reduced to 10 
percent or lower. Sludge particles reach 
temperatures we!l in excess of 80" C, or the 
wet bulb temperature of the gas stream in 
contact. with the sludge at the point where 
it leaves the dryer is in excess of 80' c. 

Hea.t treatment: Liquid sludge is heated tc 
temperatures of 180" C for 30 minutes. 

7'hcnnophllic Aerobic Digestion: Liquid 
sludge ls agitated with air or oxygen to 
n1ainta.ln aerobic conditions at residence 
times of 10 days at 55-60" c. with a volatile 
solids reduction of at least 38 percent. 

Other metluids: Other methods or operat
ing cvnditions may be acceptable if patho
gens and vector attraction of the . waste 
cvolatllc solids) are reduced to an extent 
cQclve.lent to the reduction achieved by any 
of the above methods. 

Any of the processes listed below. If added 
to t.he processes dencribed in Section A 
above, further reduce pathogens. Because 
the processes listed below. on their own, do 

not rl'dUf:t' 1 lw atlraction of disease vectors. 
U1ey are only add-on in riat11re. 

Dela ray irradiation: SJu,1ge is irradiated 
with beta ray::; from an accelerator at dos
ages of at least LO 1negarad at romn temper· 
ature (ca. 20·· CJ. 

GamnLa ray irradiation: Sludge is irra-d.l
ated with gan1n1a rays fron1 certain Isotopes, 
such as ""'Cobo.It and "'Cesium, at dosages 
of at lea.st l.O mega.rad at room temperature 
(ca. 20· C>. 

Pasteurization: Sludge is n1aintained for 
at. lea!;!. 30 minutes at a n1inimum tempera
ture of 'ZO' C. 

Other methods: Other methods or operat
ing conditions may be acceptable if patho
gens are reduced to an extent equivalent to 
the reduction achieved by any o( the above 
add-on 01ethods, 
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APPE.."ID!X I-OVERVIEW OF SUBTITLE C REGU
LATIOI•S 

AUTHORITY: Secs. 1006, 2002, 3001 through 
300'1, 3010, and '1004. Solid Wuste Disposal 
Act, as amended by the Resource Conserva
tion and Recovery Act of 1976, a.s amended, 
42 u.s.c. 6905, 6912, 6921 throuzh 6927. 
6930, a.'")d 6974. 

SOURCE: 45 FR 33073, May 19, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: The reporUng or record
keeping ;:irovisions included in the final rule 
published at 47 FR 32274, July 26. 1982, will 
be submitted for approval to the Office of 
Management and Budget (QMBJ. They are 
not. effective untH OMB approval has been 
obtained. EPA will publish a. notice of the 
effective date of the reporting and rccord
keeping provisions of this rule after it ob· 
tains OMB approval. 
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Subpart A--General 

S V:iil.1 Purpose, seupc, and applicability. 

U-1.) 'J'his p:1rt provid(·s definitions of 
tenns, g('ncra.1 standards, and overview 
infonnation applicable to Parts 260 
t.l1rough 265 of this chapter. 

(b) In this part: (1) Section 260.2 sets 
forth the rulc.s that EPA will use in 
making inforn1ation it receives avail
able to the public and sets forth the 
requirements that generators, trans
porters, or owner::; or operators of 
treatment, storage, or disposal facili
ties must follow to assert claims of 
business confidentiality with respect 
to information that is submitted to 
EPA under Parts 260 through 265 of 
this chapter. 

(2) Section 260.3 establishes rules of 
grammatical construction for Parts 
260 through 265 of this chapter. 

(3) Section 260.10 defines terms 
which are used in Parts 260 through 
265 of this chapter. 

(4) Section 260.20 establishes proce
dures for petitioni11g EPA to amend, 
rnodify, or revoke any provision of 
Parts 260 through 265 of this chapter 
and establishes procedures governing 
EPA's action on such petitions. 

(5) Section 260.21 establishes proce
dures for petitioning EPA to approve 
testing methods as equivalent to those 
prescribed in Parts 261, 264, or 265 of 
this chapter. 

(6) Section 260.22 establishes proce
dures for petitior..ing EPA to amend 
Subpart D of Part 261 to exclude a 
waste from a particular facility. 

§ 260.2 Availability of information; confi
dentir.lity of information. 

(a) Any information provided to 
EPA under Parts 260 through 265 of 
this chapter will be made available to 
the public to the extent and in the 
manner authorized by the Freedom of 
Information Act, 5 U.S.C. section 552, 
section 3007Cb> of RCRA and EPA reg
ulations implementing the Freedom of 
Information Act and section 3007(b), 
Part 2 of this chapter, as applicable. 

(b) Any person who submits infor
mation to EPA in accordance with 
Parts 260 through 265 of this chapter 
may assert a claim of business confi
dentiality covering part or all of that 
inforn1ation by follo\ving the proce-

Title 40-Protectian of Environment 

durcs sC'"t forth in § 2.203(b) of tlli:-; 
c:hapler. Inforn1ation C'OVtffed by such 
a claiin will be di.sclosed by EPA only 
to the exlent., and by 1ncans Of the 
procedures, set forth in Part 2, Sub
part B of this chaptt~r. 1-Iowever, if no 
snch claim accompanies the inforrna
tion V.'hen iL is received by EPA, it rnay 
be made available to the public with
out further notice to the person sub
mitting it. 

§ 260.3 Use of number and gender. 

As used in Parts 260 through 265 of 
this chapter: 

(a) Words in the masculine gender 
also include the fen1inine and neuter 
genders; and 

(b) Words in the singular include the 
plural; and 

(c) Words in the plural include the 
singular. 

Subpart B-Definiticns 

§ 260.IO Definitions. 

When used in Parts 260 through 265 
of this chapter, the following terms 
have the meanings given below: 

"Act" or "RCRA" means the Solid 
W a.ste Disposal Act, as amended by 
the Resource Conservation and Recov
ery Act of 1976, as runended, 42 U.S.C. 
section 6901 et seq. 

"Active portion" n1eans that portion 
of a facility where treatment, storage, 
or disposal operations are being or 
have been conducted after the effec· 
tive date of Part 261 of. this chapter 
and which is not a closed portion. <See 
also "closed portion" and "inactive 
portion".) 

''Administrator" means the Adminis
ttator of the Environmental Protec~ 
tlon Agency, or his deslgnee. 

"Aquifel"" means a geologic fonna
tion, group of formations, or part of a 
formation capable of yielding a signifi
cant amount of ground water to wells 
or springs. 

''Authorized representative" means 
the person responsible for the overall 
operation of a facility or an operation· 
al unit (i.e .. part of a facility), e.g., the 
plant manager, superintendent or 
person of equivalent responsibility_ 
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"Certification" means a statetnent of 
professional op1n1on based upon 
knowledge a.nd belief. 

"Closed portion" means that portion 
of a facility which an owner or opera
tor has closed in accordance with the 
approved facility closure plan and all 
applicable closure requirements. <See 
also "active portion" and "inactive 
portion".) 

"Confined rtQ.uifer" mea..'lS an aquifer 
bounded above and belo\v by imperme
able beds or by beds of distinctly lower 
permeability than that of the aquifer 
itself; an aquifer containing confined 
ground water. 

"Container" means any portable 
device in which a material is stored, 
transported, treated, disposed of, or 
otherwise handled. 

"Contingency plan" means a docu
ment setting out an organized, 
planned, and coordinated course of 
action to be followed in case of a fire, 
explosion, or release of hazardous 
waste or hazardous waste constituents 
which could threaten human health 
or the environment. 

"Designated facility" means a haz
ardoti.s waste treatment, storage, or 
disposal facility which has received an 
EPA permit (or a facility with interim 
status) in accorda.Iice with the require
ments of 40 CFR Parts 270 and 124 of 
this chapter, or a permit from a State 
authorized in accordance with Part 
271 of this chapter, that has been des
ignated on the manifest by the genera
tor pursuant to § 262.20. 

"Dike" means an embankment or 
ridge of either natural or man-made 
materials used to prevent the move
ment of liquids, sludges, solids, or 
other materials. 

"Discharge" or "hazardous waste 
discharge" means the accidental or in
tentional spilling, leaking, pumping, 
pouring, emitting, emptying, or dump
ing of hazardous waste into or on any 
land or water. 

"Disposal" means the discharge, de
posit, injection, dumping, spilling, 
leaking, or placing of any solid waste 
or hazardous waste into or on any land 
or water so that such solid waste or 
hazardous waste or any constituent 
thereof may enter the environment or 
be emitted into the air or discharged 

into any waters, including ground 
waters. 

"Disposal facility" mPans a facility 
or part of a facility at which hazard
ous waste is intentionally placed into 
or on any land or water. and at which 
waste will remain after closure_ 

"Elementary neutralization unit" 
means a device which: 

(1) Is used for neutralizing \Vastes 
which are hazardous wastes only be
cause they exhibit the corrosivity 
characteristic defined in § 261.22 of 
this chapter, or are listed in Subpart D 
of Part 261 of this chapter only for 
this reason; and, 

(2) Meets the definition of tank, con
tainer, transport vehicle, or vessel in 
§ 260.10 of this chapter. 

"EPA hazardous waste number" 
means the number assigned by EPA to 
each hazardous waste listed in Part 
261, Subpart D, of this chapter and to 
each characteristic identified in Pa.rt 
261, Subpart C, of this chapter. 

''EPA identification number'' means 
the number assigned by EPA to each 
generator, transporter, and treatment, 
storage, or disposal facility. 

"EPA region" means the states and 
territories found in any one of the fol
lowing ten regions: 

Region I-Maine, Vermont, New Hampshire, 
M~sachusetts, Connecticut, and Rhode 
Island. 

Region II-New York, New Jersey, Com
monwealth of Puerto Rico, and the U.S. 
Virgin Islands. 

Region III-Pennsylvania, Delaware, Mary
land, West Virginia, Virginia, and the Dis
trict of Columbia. 

Region IV-Kentucky, Tennessee, North 
Carolina, Mississippi, Alabama, Georgia, 
South Carolina, and Florida. 

Region V-Minnesota. V./isconsin, Illinois, 
Michigan, Indiana and Ohio. 

Region VI-.-.New Mexico, Oklahoma, Arkan
sas, Louisiana, and Texas. 

Region VII-Nebraska, Kansas, Missouri, 
and Iowa. 

Region VIII-Montana, Wyoming. North 
Dakota, South Dakota, Utah, and Colora
do. 

Region IX-California, Nevada, Arizona, 
Hawaii, Guam, American Samoa, Com
monwealth of Lhe Northern Mariana Is
lands. 

Region X-Washlngton, Oregon, Idaho, and 
Alaska. 

"Equivalent method" means an.Y 
testing or a.nalytical method approved 
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by lhe Administrator under § § 260.20 
and 260.21. 

"Flxisling hazardous waste manage
n1enL <I-IWM) facilily" or "existing fa
cility" n1eans a facility which was in 
operation or for which construction 
co1nmenced on or before November 19, 
1980. A facility has commenced con
struction if: 

( 1) The owner or operator has ob
tained the Federal, State and local ap
provals or permits necessary to begin 
physical construction; and either 

(2)(i) A continuous on-site, physical 
construction program has begun; or 

(ii) The owner or operator has en
tered into contractual obligations
which cannot be cancelled or modified 
without substantial loss-for physical 
construction of the facility to be com
pleted within a reasonable time. 

"Existing portion" means that land 
surface area of an existing waste man
agement unit, included in the original 
Part A pennit application, on which 
wastes have been placed prior to the 
issuance of a permit. 

"Facility'' means all contiguous land, 
and structures, other appurtenances, 
and improvements on the land, used 
for treatiiig, storing, or disposing of 
hazardous waste. A facility may con
sist of several treatment, storage, or 
disposal operational units (e.g., one or 
more landfills, surface impoundments, 
or combinations of them). 

"Federal agency" means any depart
ment, agency, or other instrumentality 
of the Federal Govenunent, any inde
pendent agency or establishn1ent of 
the Federal Government including 
any Government corporation, and the 
Government Printing Office. 

"Federal, State and local approvals 
or permits necessary to begin physical 
construction" means permits and ap
provals required under Federal, State 
or local hazardous waste control stat
utes, regulations or ordinances. 

"Food-chain crops" means tobacco, 
crops grown for hun1an consumption, 
and crops grown for feed for animals 
whose products are consumed by 
humans. 

"Free liquids" means liquids which 
readily separate from the solid portion 
of a waste under ambient te1nperature 
and pressure. 

Title 40-Proteclion of Environment 

"Freeboard" means the verlical db· 
tance between the top of a La.nk or sur
face in1poundmenL dike, and the sur
face of the waste contained therein. 

"Generator " means any person, by 
site, whose act or process produces 
hazardous waste identified or listed in 
Part 261 of this chapter or whose act 
first causes a hazardous \Vaste to 
become subject to regulation. 

"Ground water" means water below 
the land surface in a zone of satura
tion. 

"Hazardous \Vaste" n1eans a hazard· 
ous waste as defined in § 261.3 of this 
chapter. 

"Hazardous waste constituent" 
means a constituent that caused the 
Administrator to list the hazardous 
waste in Part 261, Subpart D, of this 
chapter, or a constituent listed in 
Table 1 of § 261.24 of this chapter. 

"Inactive portion" means that por
tion of a facility which is not operated 
after the effective date of Part 261 of 
this chapter. (See also "active portion" 
and "closed portion".) 

"Incinerator" means an enclosed 
device using controlled flame combus
tion, the primary purpose of which is 
to ther1nally break down hazardous 
waste. Examples of incinerators are 
rotary kiln, fluidized bed, and liquid 
injection incinerators. 

"Incompatible waste" means a haz
ardous waste which is unsuitable for: 

( 1) Placement in a particular device 
or facility because it may cause corro
sion or decay of containment materials 
(e.g., container inner liners or tank 
walls>; or 

(2) Commingling with another waste 
or material under uncontrolled condi
tions because the con1mingling might 
produce heat or pressure, fire or ex
plosion, violent reaction, toxic dusts, 
mists, fumes, or gases, or flammable 
fumes ot gases. 

cSee Part 265, Appendix V, of this 
chapter for examples.) 

•·Individual generation site" means 
the contiguous site at or on which one 
01· more hazardous wastes are generat
ed. An individual generation site, such 
as a large manufacturing plant, may 
have one or more sources of hazardous 
waste but is considered a single or in-
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dividual generation site if the site or 
property is contiguous. 

"In operation" refers to a facility 
which is treating, storing, or disposing 
of hazardous waste. 

.. Injection well" means a well into 
which fluids are injected. <See also 
.. underground injection".) 

"Inner liner" means a continuous 
layer of material placed inside a tank 
or container which protects the con
struction materials of the tank or con
tainer from the contained waste or 
reagents used to treat the waste. 

"International shipment" means the 
transportation of hazardous waste int~ 
or out of the jurisdiction of the United 
States. 

"Landfill" n1eans a disposal facility 
or part of a facility where hazardous 
v.·aste is placed in or on land and 
which is not a land treatment facility, 
a surface impoundment, or an injec
tion well. 

"Landfill cell" means a discrete 
volume of a hazardous waste landfill 
which uses a liner to provide isolation 
of wastes from adjacent cells or 
wastes. Examples of landfill cells are 
trenches and pits. 

"Land treatment facility" means a 
facility or part of a facility at which 
hazardous waste is applied onto or in
corporated into the soil surface; such 
facilities are disposal facilities if the 
waste will remain after closure. 

"Leachate" means any liquid, includ
ing any suspended components in the 
liquid, that has percolated through or 
drained from hazardous wa.ste. 

"Liner" means a continuous layer of 
natural or man-made materials, be
neath or on the sides of a surface im
poundment, landfill. or landfill cell, 
which restricts the downward or later
ai escape of hazardous waste, hazard
ous waste constituents, or leachate. 

·"Management" or "hazardous waste 
management" means the systematic 
control of the collection, source sepa
ration, storage, transportation, proc
essing, treatment, recovery, and dis
posal of hazardous waste. 

"Manifest" means the shipping doc
ument EPA form 8700-22 and, if nec
essary. EPA form 8700-22A, originated 
and signed by the generator in accord· 
ance with the instructions included in 
the Appendix to Part 262. 

··l\tianifest docun1ent number" means 
the U.S. EPA twelve digit identifica
tion nun1ber assigned to the generator 
plus a unique five digit document 
number assigned to the Manifest by 
the generator for recordin~ and re· 
porting purposes. 

'"Mining overburden returned to the 
mine site" means any material overly
ing an economic mineral deposit which 
is removed to gain access to that de· 
posit and is then used for reclamation 
of a surface mine. 

"Movement" means that hazardous 
waste transported to a facility in an in
dividual vehicle. 

"New hazardous waste managen1ent 
facility" or "new facility" means a fa
cility which bega..'1 operation, or for 
which construction commenced after 
October 21, 1976. (See also "Existing 
hazardous waste management facili
ty".) 

"On-site" means the same or geo
graphically contiguous property which 
may be divided by public or private 
right-of-way, provided the entrance 
and exit between the properties is at a 
cross-roads intersection, and access is 
by crossing as opposed to going along, 
the right-of-way. Non-contiguous 
properties ovH1ed by the same person 
but connected by a right-of-way which 
he controls and to which the public 
does not have access, is also considered 
on-site property. 

"Open burning" means the combus
tion of any material without the fol
lowing characteristics: 

Cl) Control of combustion air to 
maintain adequate temperature for ef
ficient co1nbustion, 

C2> Containment of the combustion
reaction in an enclosed device to pro
vide sufficient residence time and 
mixing for complete co1nbustion, and 

<3> Control of emission of the gase
ous combustion products. 

(See also "incineration" and "ther
mal treatment''.) 

"Operator" means the person re
sponsible for the overall operation of a 
facility. 

"Owner" means the person who 
owns a facility or part of a facility. 

"Partial closure" means the closure 
of a discrete part of a facility in ac
cordance with the applicable closure 
requirements of Parts 264 or 265 of 
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this cllapler . .Por exan1ple, partial clo
::;ure n1ay include the closure of a 
trench, a unit operation, a landfill cell. 
or a pit, while other parts of the same 
facility continue in operation or will 
be placed in operation in the future. 

"Person" means an individual, trust, 
firm, joint stock company, Federal 
Agency. corporation (including a gov
ern1nent corporation), partnership, as
sociation, State, municipality, commis
sion, political subdivision of a State, or 
any interstate body. 

''Personnel" or ''facility personnel'' 
means all persons who work, at, or 
oversee the operations of, a hazardous 
waste facility, and whose actions or 
failure to act may result in noncompli
ance with the requirements of Parts 
264 or 265 of this chapter. 

"Pile" means any non-containerized 
accumulation of solid, nonflowing haz
ardous Vlaste that is used for treat
ment or storage. 

"Point source" means any discerni
ble, confined, and discrete conveyance, 
including, but not limited to any pipe, 
ditch, charmel, tunnel, conduit, well, 
discrete fissure, container, rolling 
stock, concentrated animal feeding op
eration, or vessel or other floating 
craft, fro1n which pollutants are or 
may be discharged. This term does not 
include return flows from irrigated ag
riculture. 

"Publicly owned treatment works" 
or "POTW" means any device or 
system used in the treatment <includ
ing recycling and reclamation) of mu
nicipal sewage or industrial wastes of a 
liquid nature which is owned by a 
"State" or "municipality" (as defined 
by Section 502(4) of the CWA>. This 
definition includes sewers, pipes, or 
other conveyances only if they convey 
waste\vater to a POTW providing 
treatment. 

''Regional Administrator" means the 
Regional Administrator for the EPA 
Region in which the facility is located, 
or his designee. 

"Representative sample" means a 
sample of a universe or \Vhole (e.g., 
\Vaste pile, lagoon, ground water) 
which can be expected to exhibit the 
average properties of the universe or 
whole. 

Title 40-Protection of Environment 

"Run-off" means any rainwater, 
leachate, or other liquid that drains 
over land from any part of a facility. 

"Run-on" means any rainwater, 
leachate, or other liquid that drains 
over land onto any part of a facility. 

''Saturated zone" or "zone of satura
tion" means that part of the earth's 
crust in which all voids are filled with 
water. 

"Sludge" 1neans any solid, semi-solid, 
or liquid waste generated from a mu
nicipal, commercial, or industrial 
wastewater treatment plant, water 
supply treatment plant, or air pollu
tion control facility exclusive of the 
treated effluent from a wastewater 
treatment plant. 

"Solid waste" means a solid waste as 
defined in§ 261.2 of this chapter. 

"State" means any of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

"Storage" means the holding of haz
ardous waste for a temporary period, 
at the end of which the hazardous 
waste is treated, disposed of, or stored 
elsewhere. 

"Surface impoundment" or "im
poundment" means a facility or part 
of a facility which is a natural topo
graphic depression, man-made excava
tion, or diked area formed primarily of 
earthen materials (although it may be 
lined with man-made materials>. 
which is designed to hold an accumu
lation of liquid wastes or wastes con
taining free liquids, and which is not 
an injection well. Examples of surface 
impoundments are holding, . storage, 
settling, and aeration pits, ponds, and 
lagoons. 

"Tank" means a stationary device, 
designed to· contain an accumulation 
of hazardous waste which is construct
ed primarily of non-earthen materials 
(e.g., wood, concrete, steel, plastic> 
which provide structural support. 

"Thermal treatment" meailS the 
treatment of hazardous waste in a 
device which uses elevated tempera
tures as the primary means to change 
the chemical, physical, or biological 
character or composition of the haz

. ardous waste. Examples of thermal 
treatml:!nt processes are incineration, 
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inolten salt, pyrolysis. calcination, wet 
air oxidation, and 1nicrowavc dis
charge. (See also "incinerator" and 
"open burning".) 

"Totally enclosed treatment facility" 
n1eans a facility for the treatment of 
hazardous waste which is directly con
nected to an industrial production 
process and which is constructed and 
operated in a manner which prevents 
the release of any hazardous waste or 
any constituent thereof into the envi
ronn1ent during treatment. An exam
ple is a pipe in which waste acid is 
neutralized. 

.. Transfer facility" means any trans
portation related facility including 
loading docks, parking areas, storage 
areas and other similar areas where 
shipments of hazardous waste are held 
during the normal course of transpor
tation. 

"Transport vehicle" means a motor 
vehicle or rail car used for the trans
portation of cargo by any mode. Each 
cargo-carrying body (trailer, railroad 
freight car, etc.) is a separate trans
port vehicle. 

"Transportation" means the move
ment of hazardous waste by air, rail, 
highway, or water. 

"Transporter" means a person en
gaged in the offsite transportation of 
hazardous waste by air, rail, highway, 
or water. 

"Treatment" means any method, 
technique, or process, including neu
tralization, designed to change the 
physical, chemical, or biological char
acter or composition of any hazardous 
waste so as to neutralize such waste, or 
so as to recover energy or material re
sources from the waste, or so as to 
render such waste non-hazardous, or 
less hazardous; safer to transport, 
store, or dispose of; or amenable for 
recovery, amenable for storage, or re
duced in volume. 

"Treatment zone" means a soil area 
of the unsaturated zone of a land 
treatment unit within Which hazard
ous constituents are degraded, trans
formed, or irrunobilized. 

"Underground injection" means the 
sub.Surface emplacement of fluids 
through a bored, drilled or driven well; 
or through a dug well, where the 
depth of the dug well is greater than 

the largest surface din1cnsion. <See 
also "injection \Vell".) 

"Unsaturated zone" or "zone of aer
ation" means the zone between the 
land surface and the water table. 

"United States" means the 50 States, 
the District of Columbia, the Com
monwealth of Puerto Rico, the U.S. 
Virgin Islands, Guam, American 
Samoa, and the Com..111onwealth of the 
Northern Mariana Islands. 

"Uppern1ost aquifer" means the geo
logic formation nearest the natural 
ground surface that is an aquifer, as 
well as lower aquifers that are hydrau
lically interconnected with this aqui
fer within the facility's property 
boundary. 

"Vessel" includes every description 
of watercraft, used or capable of being 
used as a means of transportation on 
the water. 

"Wastewater treatment unit'' means 
a device which: 

(1) Is part of a wastewater treatment 
facility which is subject to regulation 
under either Section 402 or Section 
307(b) of the Clean Water Act; and 

(2) Receives and treats or stores an 
influent wastewater which is a hazard
ous waste as defined in § 261.3 of this 
chapter, or generates and accumulates 
a wastewater treatment sludge which 
is a hazardous waste as defined in 
§ 261.3 of this chapter, or treats or 
stores a wastewater treatment sludge 
which is a hazardous waste as defined 
in § 261.3 of this chapter; and 

(3) Meets the definition of tank in 
§ 260.10 of this chapter. 

··water (bulk shipment)" means the 
bulk transportation of hazardous 
waste which is loaded or carried on 
board a vessel without containers or 
labels. 

"Well" means any shaft or pit dug or 
bored into the earth, generally of a cy
lindrical form, and often walled with 
bricks or tubing to prevent the earth 
fro1n caving in. 

"Well injection": (See "'underground 
injection".) 

[45 FR 33073, May 19, 1980, as amended at 
45 FR 72028, Oct. 30, 1S80; 45 FR 76075, 
Nov.17, 1980; 45 FR 76630, Nov. 19, 1980; 45 
FR 86963, Dec. 31, 1980; 46 FR 2348, Jan. 9, 
1981; 46 FR 27476, May 20, 1981; 47 FR 
32349, July 26, 1982; 48 FR 2511, Jan. 16, 
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l!lti:l; 48 FH 1·1:!9:1, J\\Jr. l, l!Hl3; 4!1 YH 
ltJ50U, Mar. 20, 19841 

Et'YECTIVE IJA'l'F. NOTK At 49 FR 10500, 
Mar. 20, 1984, § 200.10 W•:..S arncnded by re
vising the definitions of .. Manifest" and 
.. Ma11ifcst dOC;\lment u1m1lier", effcclive 
September 20, 1984. Pur !.he convenience of 
the user. the s11p<>rseded text is set out 
below. 

§ 260.10 Definition~. 

"Manifest" means the shipping document 
originated and signed by the generator 
which contains the information required by 
Part 262, Subpart B, of this chapter. 

"Manifest document number" means the 
serially increasing number assigned to the 
manifest by the gene:rator for recording and 
reporting purposes. 

§ 260.11 References. 

(a) When used in Parts 260 through 
265 of this chapter, the following pub
lications are incorporated by refer
ence: 

"ASTM Standard Test Methods for 
Flash Point of Liquids by Setaflash 
Closed Tester," ASTM Standard D-
3278-78, available from American Soci
ety for Testing and Materials, 1916 
Race Street, Philadelphia, Pa. 19103. 

"ASTM Standard Test Methods for 
Flash Point by Pensky-Martens Closed 
Tester," ASTM Standard D-93-79 or 
D-93-80. D-93-80 is available from 
American Society for Testing and Ma
terials, 1916 Race Street, Philadelphia, 
Pa.19103. 

"Flammable and Combustible Liq
uids Code" (1977 or 1981>, available 
from the National Fire Protection As
sociation, 470 Atlantic Avenue, Boston, 
Massachusetts 02210. 

"Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods," 
EPA Publication SW-846 <First Edi
tion, 1980, as updated by Revisions A 
(August, 1980), B (July, 1981). and C 
<February, 1982)) or <Second Edition, 
1982). The first edition of SW-846 is 
no longer in print. Revisions A and B 
are available from EPA, Office of 
Solid \Vaste, <WH-565B), 401 M 
Street, S.W., Washington, D.C. 20460. 
Revision C is available from NTIS, 
5285 Port Royal Road, Springfield, 

Title 40--Protection of Enviror.ment 

Virginia 22161. The st"'cotHl Pdition of 
S\V-846 includes rnat('rin.1 fro1n the 
firsl edition and Revision~; A, B, and C 
in a reorganized fonnat.. It is available 
frorn the Superintendent of Doc11· 
inents, U.S. Government Printing 
Office, Washington, D.C. 20402, C202) 
783-3238, on a subscription basis, and 
future updates will automatically be 
mailed to the subscriber. 

(b) The references listed in para
graph (al of this section are also avail
able for inspection at the Office of the 
Federal Register, 1100 L Street. NW, 
Washington, D.C .. 20408. These incor
porations by reference were approved 
by the Director of the Federal Regis
ter. 'These materials are incorporated 
as they exist on the date of approval 
and a notice of any change in these 
materials will be published in the FED· 
ERAL REGISTER. 

[46 FR 35241, July 1, 1981, as amended at 4'i 
FR 41563. Sept. 21, 19821 

Subpart C-Rulemaking Petitions 

§ 260.20 General. 

(a) Any person may petition the Ad
ministrator to modify or revoke any 
provision in Parts 260 through 265 of 
this chapter. This section sets forth 
general requirements which apply to 
all such petitions. Section 260.21 sets 
forth additional requirements for peti
tions to add a testing or analytical 
method to Part 261, 264 or 265. Sec
tion 260.22 sets forth additional re
quirements for petitions to exclude a 
waste at a particula1· facility from 
§ 261.3 of this chapter or the lists of 
hazardous wastes in Subpart D of Part 
261. 

Cb) Each petition must be submitted 
to the Administrator by certified mail 
and must include: 

Cl) The petitioner's name and ad
dress; 

(2) A statement of the petitioner's 
interest in the ptoposed action; 

(3) A description of the proposed 
action, including <where appropriate) 
suggested regulatory language; and 

( 4) A statement of the need and jus
tification for the proposed action, in
cluding any supporting tests, studies, 
or other information. 
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Ccl The Administrator will nlake a 
tentative decision to grant or deny a 
pet.iUon and will publish notice of 
such tentati\'C decision, either in the 
form of an advanced notice of pro
posed rulemaking, a proposed rule, or 
a tentative determination io deny the 
petition, in the FEDERAL REGISTER for 
written public comment. 

( d) Upon the written request of any 
interested person, the Administrator 
may, at his discretion. hold an infor
mal public hearing to consider oral 
comments on the tentative decision. A 
person requesting a hearing must state 
the issues to be raised and explain 
why written comn1ents would not suf
fice to communicate the person's 
views. The Administrator may in any 
case decide on his own motion to hold 
an informal public hearing. 

(e) After evaluating all public com
ments the Administrator will make a 
final decision by publishing in the 
FEDERAL REGISTER a regulatory amend
ment or a denial of the petition. 

§ 260.21 Petitions for equivalent testing or 
analytical methods. 

(a) Any person seeking to add a test
ing or analytical method to Part 261, 
264, or 265 of this chapter may peti
tion for a regulatory amendment 
under this section and § 260.20. To be 
successful, the person must demon
strate to the satisfaction of the Ad
ministrator that the proposed method 
is equal to or superior to the corre
sponding method prescribed in Part 
261, 264, or 265 of this chapter, in 
terms of its sensitivity, accuracy, and 
precision Ci.e., reproducibility). 

Cb) Each petition must include, in 
addition to the information required 
by § 260.20(b): 

( 1) A full description of the proposed 
method, including all procedural steps 
and equipment used in the method; 

(2) A description of the types of 
wastes or waste matrices for which the 
proposed method may be used; 

(3) Comparative results obtained 
from using the proposed method with 
those obtained from using the rele
vant or corresponding methods pre
scl"ibed in Part 261, 264, or 265 of this 
chapter; 

(4) An assessment of any factor~ 
which n1ay interfere with. or lirnit the 
use of, the proposed method; and 

(5) A de:;eription of the quality con· 
trol procedures necessary to ensure 
the sensitivity, accuracy and precision 
of the proposed method. 

Cc) After receiving a petition for an 
equivalent method, the Administrator 
may request any additional informa
tion on the proposed method which he 
may reasonably require to evaluate 
the method. 

(d) If the Adn1inistrator amends the 
regulations to permit use of a new 
testing method, the method will be in
corporated in "Test Methods for the 
Evaluation of Solid Waste: Physical/ 
Chemical Methods," SW-846, U.S. En
virorunental Protection Agency, Office 
of Solid Waste, Washington, D.C. 
20460. 
[Comment· This manual will be provided to 
any person on request, and will be available 
for inspection or copying at EPA headquar
ters or any EPA Regional Office.] 

§ 260.22 Petitions to amend Part 261 to 
exclude a waste produced at a particu· 
lar facility. 

(a) Any person seeking to exclude a 
waste at a particular generating facili
ty from the lists in Subpart D of Part 
261 may petition for a regulatory 
amendment under this section and 
§ 260.20. To be successful, the petition· 
er must demonstrate to the satisfac
tion of the Administrator that the 
waste produced by a particular gener
ating facility does not meet any of the 
criteria under which the waste was 
listed as a hazardous waste and, L'-1 the 
case of an acutely hazardous waste 
listed under § 261.ll(a)(2), that it also 
does not meet the criterion of 
§ 261.ll<aH3>. A waste which is so ex
cluded may still. however. be a hazard
ous waste by operation of Subpart C 
of Part 261. 

(b) The procedures in this section 
and § 260.20 may also be used to peti
tion the Administrator for a regulato
ry amendment to exclude from 
§ 261.3(a)(2)(ii) or (c), a waste which ls 
described in those sections and is 
either a waste listed in Subpart D, 
contains a waste listed in Subpart D, 
or is derived from a waste listed in 
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SubparL D. 1'his exclusion rnay only be 
issued for a particular generating, 
storage, lreatn1ent, or disposal facility. 
The petitioner 1nust n1ake the same 
den1onstration as required by para
graph la) of this section, except that 
where the waste is a mixture of solid 
wa.ste and one or more listed hazard
ous \Vastes or is dE!rived from one or 
more hazardous wastes, his demon
stration may be n1a.de with respect to 
each constituent listed waste or the 
waste mixture as a whole. A waste 
which is so excluded roay still be a 
hazardous v1aste by operation of Sub
part C of Part 261. 

Cc> If the waste is listed with codes 
"I", ''C", "R", or "E" in Subpart D, 
the petitioner must show that demon
stration samples of the waste do· not 
exhibit the relevant characteristic de
fined in §261.21, § 261.22, § 261.23, or 
§ 261.24 using any applicable test 
methods prescribed therein. 

(d) If the waste is listed with code 
"T" in Subpart D, the petitioner must 
demonstrate that: 

( 1) Demonstration samples of the 
waste do not contain the constituent 
(as defined in Apperidix VII> that 
caused the Administrator to list the 
waste, using the appropriate test 
methods prescribed in Appendix III; 
or 

(2) The waste does not meet the cri
terion of § 261.ll(a)(3) when consider
ing the factors in § 261.11(a)(3) <D 
through (xi). 

(e) If the waste is listed with the 
code "H" in Subpart D, the petitioner 
must demonstrate that the waste does 
not meet both of the following crite
ria: 

<l> The criterion of§ 261.11Ca)C2). 
(2) The criterion of § 261.ll(a)(3> 

when considering the factors listed in 
§ 26l.ll(a)(3l (i) through <xD. 

<f> [Reserved for listing radioactive 
wastes.] 

Cg) [Reserved for listed infectious 
wastes.] 

Ch) Demonstration samples must 
consist of enough representative sam
ples, but in no case less than. four sam
ples, taken over a period of time suffi. 
cient to represent the variability or 
the uniformity of the waste. 
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OJ Each petition must include, in ad
dition to the inforn1at.ion required by 
§ 200. 20( b ); 

(1) The natne and address of the lab
oratory facility pcrfonning the sam
pling or tests of the waste; 

(2) The nan1es and qualifications of 
the per::;ons sampling and testing the 
waste; 

(3J The dates of san1pling and test
ing; 

(4) The location of the generating 
facility; 

(5) A description of the manufactur
ing processes or other operations and 
feed materials producing the waste 
and an assessment of whether such 
processes, operations, or feed materi
als can or might produce a waste that 
is not covered by the demonstration; 

<6> A description of the \Vaste and an 
estimate of the average and maximum 
monthly and annual quantities of 
waste covered by the demonstration; 

(7) Pertinent data on and discussion 
Of the factors delineated in the respec~ 
tive criterion for listing a hazardous 
waste, where the demonstration is 
based on the factors in§ 261.11Ca)(3J; 

(8) A description of the methodolo
gies and equipment used to obtain the 
representative samples; 

(9) A description of the sample han· 
dling and preparation techniQues, in
cluding techniques used for extrac
tion, containerization and preservation 
of the samples; 

(10) A description of the tests per
formed (including results); 

<11) The names and model numbers 
of the instruments used in performing: 
the tests; and 

(12) The following statement signed 
by the generator of the \Vaste or his 
authorized representative: 

I certify under penalty of law that I ha\•e 
personally examined and am familiar with 
the tnformatlon submitted in this demon· 
stratlon and all attached documents, and 
that, based on my inquiry of those individ
uals immediately resporo.sible for obtaining 
the Information, I believe that the submit
ted Information is true, accurate. and corn-· 
plete. I am aware that there are significant 
penalties for submitting false information, 
Including the possibility of fine and impris
onment. 

(j) After receiving a petition for an 
exclusion, the Adininistrator may re-
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quest any additional infor1naiion 
which he may reasonably require to 
evaluate the petition. 

(k) An exclusion will only apply to 
the waste generated at the individual 
facility covered by the demonstration 
and will not apply to waste from any 
other facility. 

(}) The Administrator may exclude 
only part of the waste for which the 
demonstration is submitted where he 
has reason to believe that variability 
of the waste justifies a partial exclu~ 
sion. 

(m) The Administrator may <but 
sh.all not be required to) grant a tem
porary exclusion before making a final 
decision under § 260.20(d) whenever he 
finds that there is a substantial likeli
hood that an exclusion will be finally 
granted. The Administrator will pub
lish notice of any such temporary ex
clusion in the FEDERAL REGISTER. 

APPENDIX I-OVERVIEW OF SUBTI"r.i.E C 
REGULATIONS 

The Agency believes that there are many 
people who suspect, but are not sure, that 
their activities are subject to control under 
the RCRA Subtitle C rules. This appendix 
is written for these people. It is designed to 
help those who are unfamiliar with the haz
ardous wnste control program to detennine 
with which. if any, of the regulations they 

-·should comply. 

De/in"ition of Solid Waste 

The first question which such a person 
should ask himself is: ·•rs the material I 
handle a solid waste?" If the answer to this 
question is "No". then the material is not 
subject t.o control under RCRA and, there
fore, the person need not worry about 
whether he should comply with the Subtitle 
C rules. 

Section 261.2 of this chapter provides a 
definition of "solid waste" which expands 
the statutory definition of that term given 
in section 1004<27) of RCRA. This definition 
is diagrammed in Figure 1 below. 

Figure 1 explains that all materials are 
either: (1) Garbage refuse. or sludge; (2) 
solid. liquid. semi-solid or contained gaseous 
material; or <3> something else. No materials 
in the third category are solid waste_ All n1a
terials in the first category are solid waste. 
Materials in the second category a.re solid 
waste unless they are one of the five exclu
slons specified in § 261.4<a>. 

Dt~ftnilion of llaza1'dous Waste 

If a person has ctetern1ined that his 1nate
rial is a "solid wn.ste", the nc-xt question he 
should a.'ik is: ··1:; the solid wasle I handle a 
hazardous wa..<;te?" 

Hazardous waste is defined in § 261.3 of 
this chapter. St:ction 261.3 provides that. in 
general, a solid waste is a hazardous waste 
if: (l) It is, or contains, a hazardous waste 
listed in Subpart D of Part 261 of this chap
ter. or <2> the waste exhibits any of the 
characteristics defined in Subpart C of Part 
26L However, Parts 260 and 261 also con
tain provisions which exclude (§§ 261.4(bJ. 
260.20, and 260.22> certain solid wastes from 
the definition of "hazardous waste", even 
though they are listed in Subpart D or ex
hibit one or more of the characteristics de
fined in Subpart C. Figure 2 depicts the 
interplay of these special provisions with 
the definition of "hazardous waste"_ It pre
sents a series of questions which a person 
should ask himself concerning hi:> waste. 
After doing so, the person should be able to 
determine if the solid W[;Ste he handles is a 
hazardous waste. 

Hazaulous Waste Regulations 

If this is the case, the person should look 
at Figure 3. Figure 3 depicts the special pro
visions specified in the final Part 261 rules 
for hazardous waste which: 
1. Is generated by a small quantity genera

to• 
2. Is or is intended to be legitimately and 

beneficially used, re-used, recycled, or re
claimed 

5. Is a sludge; is listed in Part 261. Subpart 
D; or is a mixture containing a waste 
listed in Part 261, Subpart D. 
For each of these Groups, Figure 3 incU

cates with which Subtitle C regulations (If 
any) the person handling these wastes must 
comply. Figure 3 also explains that. if a 
person handles hazardous waste which ls 
not included in any one of the above three 
categories, his waste is subject to the Sub
title C regulations diagrammed In Figure 4. 

Figure 4 Is a flowchart which Identifies 
the three categories of activities regulated 
under the Subtitle C rules. and the corre
sponding set of rules with which people In 
each of these categories must comply. It 
points out that all people who handle haz
ardous waste are either: ( 1J Generators of 
hazardous waste, <2) transporters of hazard
ous waste. (3) owners or operators of haz
ardous waste ti·eatment. storage. or disposal 
facilities. or (4) a combination of the above. 
Figure 1 indicates that all of these people 
must notify EPA of their hazardous waste 
activities in accordance with the Section 
3010 Notification Procedures (sec 45 FR 
12746 et seq.), and obtain an EPA identifica· 
tion number. 
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Il should be noted that PIOLJPk handling 
wastes listed in Subpart D of Part 261 who 
have filed, or who intend to file an applica
tion lo exempt their waste fron1 regulatiou 
under the Subtitle C rules, must also 
co1nply wit.h the notification require1nents 
of section ao10. 

lf a person gen(~rates hazardous waste, 
Figure 4 indicates that he must comply with 
the Part 202 rules. If he transports it, he 
must comply with the Part 263 rules. The 
standards in both these Parts are designed 
to ensure, among other things, proper rec
ordkeeping and repo1·ting, the use of a 
manifest system to track shipments of haz
ardous waste, the use of proper labels and 
containers, and the delivery of the waste to 
a permitted treatment, storage, or disposal 
facility. 

If a person owns or operates a facility 
which treats, stores, or disposes of hazard
ous waste, the standards with which he 
must comply depend on a number of fac
tors. First of all, iI the owner or operator of 
a storage facility is also the person who gen
erates the waste, and the waste is stored at 
the facility for less than 90 days for subse
quent shipment off-site, then the person 
must comply with § 262.34 of the Part 262 
rules. 

All other owners or operators of treat
ment, storage, or disposal facilities must 
comply with either the Part 264 or the Part 
265 rules. To determine with which of these 
sets of rules an O\VDer or operator must 
comply, he must find out whether his facili
ty qualifies fqr interim status. To qualify, 
the owner or operator must: (1) Have been 
treating, storing, or disposing of the hazard
ous waste, or commenced facility construe-

Title 40-Protection of Environment 

tion on or before October 21, 1976, (2) 
co1nply with the Section 3010 notification 
rcquire1ncnts, and l3) apply for a pernlit 
under Part 270 of thi:> chapter. 

if the owner or operator has done ali of 
the above, he quulifit·s for interim status, 
and he nntst comply wilh lhe Part 265 rules. 
These rules contain ad1ninistrative require
n1ents, tnonitoring and closure standards, 
and an abbreviated set oi technical and clo
sure and post-closure cost estimate require
ments. The owner or operator must comply 
with these standards until final administra
tive disposition of his perinit application is 
made. If a permit is issued to the ov.ner or 
operator, he must then comply with the 
permit which will be based on the Part 264 
rules. 

If the owner or operator has not carried 
out the above three requirements, he does 
not qualify for interim status. Until he is 
issued a permit for his facility. the owner or 
operator must stop waste management oper
ations (if any) at the facility, and send his 
hazardous waste <if any) to a facility whose 
owner or operator has interim status or to a 
storage facility following the Part 262 rules. 

In order to apply for a permit, the owner 
or operator must comply with the proce
dures specified in Part 270 of this chapter. 

It should be noted that the Agency v.ill be 
periodically revising the rules depicted in 
Figures 3 and 4. All persons are encouraged 
to write to EPA to verify that the regula~ 
lions which they are reading are up-to-date. 
To obtain this verification, contact: Solid 
Waste Information, U.S. Environmental 
Protection Agency, 26 West St. Clair Street, 
Cincinnati, Ohio 45268 (513) 684-5362. 
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F'lGURF.: l 

DEFI!HTION OF A SOLID WASTE: 

All rn.aterials 
I ·-· ---·--·· Garbage, refu9e Sol id, li qniil, semi-sol id or Other 

lr sludge contained gaseous Material 
which is; 

l. discariled 
2. serve-.i its inten<'leil 

purpose 
3. a manufacturing or 

mining by-rroduct 

J., 
noes §261.4(a) exclurle your 
material fra;i regulation ' 

under RCRA because it is YES ~ THE MATERIAL 

I 
one of the following: rs NOT A RCAA 
1. domestic sewage , I SOLID WASTE 
2. CWA point source r'lischarqe 
3. Irrigation return f'.low 
4. AEC source, SP~cial nuclear 

or by-product material 
s. In situ mining waste 

NO 

·V ·/ 

THE HATF!RIAL IS A RCRA SOLil1 WA.STE 
irresepective of whether you: 

1. discard it 
2. use it 
3. reuse it 
4. recycle it 
5. reclaim it 

•• store it or accumlate it 
for purposes 1-5 of above 

341 



Part 260, App. I Title 40-Prote,tion of Environment 

FT<>lJfl.£ 1 

lll·;\<'JNl'l'l<!N Pl' A Hl\:U.!Ul!.'\IS Wil.S'J·f: 

ls the solid waste 
ex:cluded from regulation YES 

under §261.4(b)? 

JNO 
Is the solid waste listed 
in Part 261, Subpart D, NO 
or is it a mixture that 

contains a waste 
listed in Subpart D? 

J/ YES 

Has the waste or mix-
ture been excluded from YES ' the lists ~n Subpart D ' or §261.3 in accordance 
wi~h §§260.20 and 260.22? . ' 

Does the waste exhihit 
any of the characteristics 

specifie.'I in Part 261, 
Subpart C? 

NO YES lNO 
'1/ 

. , 

THE WASTE rs THE WJ\STE lS 

A HAZAROOUS WASTE SUBJECT TO CONTROL 

(see figure 3) UNDER SUBTITLE P 
{if land disposed) 
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FTGIJRF. 1 

S!'P.CIAL PROVISI,>t,'S f-':"lR CfRTAl'1 HAZAR[)(1us w.;S1"F. 

THE WASTE IS A 
HAZAROOllS WASTE 
(see figure 2) 

YES 

Is it generated by a 
small quantity generator 
as defined in §261.5? 

ro 
-

Is it or is it Lntended 
to be legitimately and 

beneficially used, re-used, 
recycled, or reclaimed? 

J~s 
Is it a sludge or is it 

listed in Part 261, Subpart D 
or is it a mixture containing 

a waste listed in Part 261, 
Subpart D? 

IYES 
IT IS SUBJECT TO THF. FOLLOWI~G 

REQUIREMENTS WITH RESPF.CT TO 
ITS TRANSPORTATION OR STORAGE: 
- Notification under Section 3010 
- Parts 262 and 263 
- Part 264, Subparts A through E 
- Part 265, Subparts A through E, 

and G,H,I,J,& L 
- Parts 270 and 124· 

33-130 0-·84--23 

YES 

NO . 
' 

NO 
7 
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It is subject to 
the special require

ments of §261.'> 

Therefore, it mast he 
intentied to be discarded. 

IT IS SUBJECT ~O THE 
SrlRTITLE C REGUIATIONS 
DIAGRAMMED IN F!GlJRP. 4. 

IT IS NOT SUBJECT TO 

REGULATION UNDER 
SUBTITLE C 

, 
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FIGURE 4 

RF.GllLA'f'IONS ~'OR f-lA?.AROOUS \~AST!:": 

NOT COVERED lN DIAGRAM 1 

All persons who handle hazardous waste 
subject to control under Subtitle C 

not covered in figure 3 

Notify EPA accoriling to 
Section 3010 of RCRA 

& 

Obtain EP~ ID Number 

-.!/ 
Generators Transporters owners or Operators 

of T/S/D* Facilities 
I 

-..!/' 
Part 262 Part 263 

l 
On-Site Generators l!\11 other Dwners 

Storing Wastes or Operators 
< 90 days for 
subsequent 

shipment off-
site 

l 
§262.34 of 
Part 262 

o/o** who o/O who <ion't 
qualify f.or qualify for 

interim atatlls interim status 

1 l 
Part 265 -Stop operations, i *' any 

-Send waste inventory, 
if any, to a Tacility 
whose owner or operator 
has interim status, or 
a permit, following the 
Part 262 rules 

-Apply *'or permit under 
Part 270 & resume or 
conunence operations only 
aTter permit is issued 
by F.PA under Parts 270, 
124 and 264, or by a 
!'>tate with an EP)l.
approveil hazarilO•lS 
waste permit proaram. 

T/5/D stands for 'I'rea.tment, Storage, or Disposal 
0/0 stands for Owners or Operators 

[45 FR 33073, JI.fay 19, 1980, as amended at 48 FR 14293, Apr. l, 19•31 
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PART 261-IOENTiFICATION AND 
LISTING OF HAZARDOUS WASH 

Subpart A-Ge1lerol 

Sec. 
261.l Purpose and scope. 
261.2 Definition of solid waste. 
261.3 Definition of hazardous.waste. 
261.4 Exclusions. 
261.5 Special requiren1ents for hazardous 

waste generated by small quantity gen· 
era.tors. 

261.6 Special requirements for hazardous 
waste which is used, re-used, recycled or 
reclaimed 

261.'I' Residues of hazardous waste in 
empty containers. 

Subpart 6--Criteria for Identifying the Cho:ac
teriitin of Hoxardoui Waite and for liiting 
Ho<tardoua Wailei 

261.10 Criteria fo1· identifying the charac
teristics of hazardous waste. 

261.11 Criteria for listing hazardous waste. 

Subpart C-Charocteris;tiu of H1>1<tardous 
Waite 

261.20 General. 
261.21 Characteristic of ignitability. 
261.22 Characteristic of corrosivity. 
261.23 Characteristic of reactivity. 
261.24 Characteristic of EI:' toxicity. 

S;;bpart 0-Li'fl df Ho:t:Qrdoui Waites 

261.30 General. 
261.31 Hazardous wastes from non-specific 

sources. 
261.32 Hazardous wastes from specific 

sources. 
261.33 Discarded commercial chemical 

products, off·specification species, con· 
tainer residues, and spill residues there
of. 

APPENDICES 

APPE?fDIX I-REPRESENTATIVE SAMPLING 
METHODS 

APPENDIX !l-EP TOXICITY TEST PtlOCE· 
DURES 

APPENDIX Ill-CHEMICAL ANALYSIS TEST 
METHODS 

APPENDIX IV-[RESERVED FOR RADIOACTIVE 
WASTE TEST ME1'HODS] 

APPENDIX V-[RESERVED FOR INFECTIOUS 
\VASTE TREATMENT SPECIFICATIONS) 

AP?ENDIX Vl-[RESERVED FOR ETIOLOGIC 
AGENTS] 

APPENDIX VII-BASIS FOR LISTING HAZARD· 
OUS WASTE 

APPENDIX VIll-HAZAlUlOUS CONSTITUENTS 

AUTHORITY: Secs. 1006, 2002(a), 3001 and 
3002 of the Solid Waste Disposal Act, as 

amended hy the Resourc<> Cons<>n·ation and 
Recovery Act o( 1976, as an1ended (42 U.S.C. 
6905. 6912(a), 6921, and 6922J. 

SouncE: 45 FR 33119, !I.lay 19, 1980, unless 
otherwise noted. 

Subpart A-General 

§ 261.1 Purpose and scope. 

(a) This part identifies those solid 
wastes which are subject to regulation 
as hazardous wastes under Parts 262 
through 265 and Parts 270, 271, and 
124 of this chapter and which are sub
ject to the notification requirements 
of section 3010 of RCRA. In this part: 

(ll Subpart A defines the terms 
"solid waste" and "hazardous waste," 
identifies those wastes which are ex
cluded from regulation under Parts 
262 through 265, 270, 271 and 124 and 
establishes special management re· 
quirements for hazardous waste pro
duced by small quantity generators 
and hazardous waste which is used, re
used, recycled or reclaimed. 

(2) Subpart B sets forth the criteria 
used by EPA to identify characteris
tics of hazardous waste and to list par
ticular hazardous wastes. 

(3) Subpart ·c identifies charactel-is
tics of hazardous waste. 

( 4) Subpart D lists particular haz
ardous wastes. 

(b) This part identifies only some of 
the materials which are hazardous 
wastes under sections 3007 and 7003 of 
RCRA. A material which is not a haz
ardous waste identified in this part is 
still a hazardous waste for purposes ·of 
those sections if: 

(1) In the case of section 3007, EPA 
has reason to believe that the material 
inay be a hazardous waste within the 
meaning of section 1004(5) of RCRA. 

(2) In the case of section 7003, the 
statutory elements are established. 

[45 FR 33119, May 19, 1980, as amended at 
48 FR 14293, Apr. 1, 1983] 

§ 261.2 Definition of solid waste. 

(a) A solid waste is any garbage, 
refuse, sludge or any other waste ma
terial which is not excluded under 
§ 261.4Cal. 

(b) An "other waste material" is any 
solid, liquid, semi-solid or contained 
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gaseous 1natcrial, resulting from indus
trial, co1n1nercial, mining or agricul
tural operations, or from community 
activities ·which: 

< 1 > Is discarded or is being accumu
lated, stored or physically, chemically 
or biologically treated prior to being 
discarded; or 

( 2) Has served its original intended 
use and sometimes is discarded; or 

(3) Is a manufacuring or n1ining by
product and sometimes is discarded. 

(C) A material is "discarded" if it is 
abandoned (and not used, re-used, re
claimed or recycled) by being: 

{I) Disposed of; or 
(2) Burned or incinerated, except 

\Vhere the material is being burned as 
a fuel for the purpose of recovering 
usable energy; or 

(3) Physically, chemically, or biologi
cally treated (other than burned or in
cinerated) in lieu of or prior to being 
disposed of. 

Cd> A material is "disposed of" if it is 
discharged, deposited, injected, 
dumped, spilled, leaked or placed into 
or on any land or water so that such 
material or- any constituent thereof 
may enter the environment or be emit
ted into the air or discharged into 
ground or surface waters. 

<e> A "manufacturing or mining by
product" is a material that is not one 
of the primary products of a particu
lar manufacturing or mining oper
ation, is a secondary and incidental 
product of the particular operation 
and would not be solely and separately 
manufactured or mined by the par
ticular manufacturing or mining oper
ation. The term does not include an in
termediate manufacturing or mining 
product which results from one of the 
steps in a manufacturing or mining 
process and is typically processed 
through the next step of the process 
within a short time. 

§ 261.3 Definition of hazardous wnste. 

(a) A solid waste, as defined in 
§ 261.2, is a hazardous waste U:: 

< 1) It is not excluded from regula
tion as a hazardous waste under 
§ 261.4<b>; and 

(2) It meets any of the following cri
teria: 

Title 40-Protection of Environment 

CD It exhibits any of the characteris. 
Lies of hazardous waste identified in 
Subpart C. 

(ii) It is listed in Subpart 1) and has 
not been excluded fron1 the lists in 
Subpart D under § § 260.20 and 260-.22 
of this chapter. 

<HD It is a mixture of a solid waste 
and a hazardous waste that is listed in 
Subpart D solely because it exhibits 
one or more of the characteristics of 
hazardous waste identified in Subpart 
C, unless the resultant mixture no 
longer exhibits any characteristic of 
hazardous waste identified in Subpart 
c. 

<iv> It is a mixture of solid waste and 
one or more hazardous \V.astes listed in 
Subpart D and has not been excluded 
from this paragraph under §§ 260.20 
and 260.22 of this chapter; however, 
the following mixtures of solid wastes 
and hazardous \Vastes listed in Sub
part D are not hazardous wastes 
<except by application of paragraph 
(a)(2) (i) or (ii) of this section) if the 
generator can demonstrate that the 
inixture consists of wastewater the dis
charge of which is subject to regula
tion under either Section 402 or Sec
tion 307(b) of the Clean Water Act (in
cluding wastewater at facilities which 
have eliminated the discharge of 
wastewater) and: 

CA> One or more of the following 
spent solvents listed in § 261.31-
carbon tetrachloride, tetrachloroethy
lene, trichoroethylene-p:rovided that 
the maximum total weekly usage of 
these solvents (other than the 
amounts that can be demonstrated not 
to be discharged to wastewater) divid
ed by the average weekly now of 
wastewater into the headworks of the 
facility's wastewater treatment or Pre
treatment system does not exceed 1 
part per million; or 

<Bl One or more of the following 
spent ·solvents listed in § 261.31-meth
ylene chloride, 1,1,1-trichloroethane, 
chlorobenzene, o-dichlorobenzene, cre
sols, cresyllc acid, nitrobenzene, tolu
ene, methyl ethyl ketone, carbon di
sulfide, isobutanol, pyridine, spent 
chlorofluorocarbon solvents-provided 
that the maximum total weekly usage 
of these solvents (other than the 
amounts that can be den1onstrated not 
to be discharged to wastewater) divid-
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ed by tht~ average wet'kly flow of 
wastewater into the hcadworks of the 
facility's wastt:\vatcr treat.rnent or pre
tren.tn1ent sy.stem does not exceed 25 
parts per million; or 

(C) One of the following wastes 
listed in § 261.32-heat exchanger 
bundle cleaning sludge from the petro
leum refining industry (EPA Hazard
ous Waste No. K050); or 

<D> A discarded comn1ercial chemi
cal product, or chemical inter1nediate 
listed in § 261.33, arising from de mini
ntis losses of these materials from 
manufacturing operations in whi-ch 
these materials are used as raw mate
rials or are produced in the manufac
turing process. For purposes of this 
subparagraph, ·'de minimis" losses in
clude those from normal material han
dling operations (e_g. spills from the 
unloading or transfer of materials 
from bins or other containers, leaks 
from pipes, valves or other devices 
used to transfer materials); minor 
leaks of process equipment, storage 
tanks or containers; leaks from well-· 
maintained pump packings and seals; 
sample purgings; relief device dis
charges; discharges from safety sho\v
ers and rinsing and cleaning of person
al safety equipment; and rinsate from 
empty containers or from containers 
that are rendered empty by that rins
ing; or 

<E) Wastewater resulting from labo
ratory operations containing toxic CTl 
wastes listed in Subpart D, provided 
that the annualized average flow of 
laboratory wastewater does not exceed 
one percent of total wastewater flow 
into the headworks of the facility's 
wastewater treatment or pre-treat
ment system, or provided the \\'astes, 
combined annualized average concen
tration does not exceed one part per 
million in the headworks of the facili
ty's wastewater treatment or pre-treat
ment facility. 1'oxiC (T) \Vastes used In 
laboratories that are demonstrated 
not to be discharged to wastewater are 
not to be included in this calculation. 

Cb) A solid waste which is not ex
cluded from regulation under para
graph (a)(l) of this section becomes a 
hazardous waste \Vhen any of the fol
lowing events occur: 

( l) In the case of a waste listed in 
Subpart D, when the waste first meets 

tbc listing description set furth in 
Subpart D. 

(2) In the case of a inixture of solid 
waste and onl': or more listed hazard· 
ous wastes, wht'n a hazardous waste 
listed in Subpart D is first added to 
the solid waste. 

(3) In the case of any other waste 
(including a waste mixture), \'<.rhen the 
waste exhibits any of the characteris
tics identified in Subpart C. 

(cl Unless and until it meets the cri
teria of paragraph <d>: 

<1> A hazardous waste will ren1ain a 
hazardous waste. 

(2)(i) Except as otherwise provided 
in paragraph (C)(2)(ii) of this section, 
any solid \vaste generated from the 
treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue, ash, emission control 
dust or leachate <but not including 
precipitation run-off) is a hazardous 
waste. 

(ii) The follo\ving solid wastes are 
not hazardous even though they are 
generated from the treatment, stor
age, or disposal of a hazardous v.raste, 
unless they exhibit one or more of the 
characteristics of hazardous waste: CAl 
Waste pickle liquor sludge generated 
by lime stabilization of spent pickle 
liquor from the iron and steel industry 
<SIC codes 331 and 332). 

( d) Any solid waste described in 
paragraph (c) of this section is not a 
hazardous waste if it meets the follow
ing criteria: 

(1) In the case of any solid waste. it 
does not exhibit any of the character
istics of hazardous waste identified in 
Subpart C. 

(2) In the case of a waste which is a 
listed waste under Subpart D, contains 
a waste listed under Subpart D or is 
derived from a waste listed in Subpart 
D, it also has been excluded from 
paragraph Cc) under § § 260.20 and 
260.22 of this chapter. 

(45 FR 33119, May 19, 1980, as amended at 
46 FR 56588, Nov. 11, 1981; 49 FR 23287. 
June 5, 1984] 

EFFECTIVE DATE NOTE: At 49 FR 23287. 
June 5. 1984, § 261.3(c)C2) was revised, effec
tive December 5. 1984. For the convenience 
of the user, the superseded text is set out 
below: 
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§ 261.3 Definition (,f h:uardnus waste. 

(C) • • 

(2) Any solid waste generated from the 
treatnlent. storage or disposal or a hazard
ous waste, including any sludge, spiU resi
due, ash, emission control dust or leachale 
<but not including precipitation run-off), is 
a hazardous waste. 

• • 
§ 261.4 Exclusions. 

(a) Materials which are not solid 
wastes. The following materials are 
not solid wastes for the purpose of this 
part: 

(l)(i) DomesUc sewage; and 
(ii) Any mixture of domestic sewage 

and other wastes that passes through 
a sev1er system to a publicly-owned 
treatment works for treatment. "Do
mestic sewage" means untreated sani
tary wastes that pass through a sewer 
system. 

(2) Industrial wastewater discharges 
that are point source discharges sub
ject to regulation under Section 402 of 
the Clean Water Act, as amended. 

[ Com:ment: This exclusion applies only to 
the actual point source discharge. It does 
not exclude industrial wastewaters while 
they are being collected. stored or treated 
before discharge~ nor does it exclude sludges 
that are generated by industrial wastewater 
treatme.."lt.] 

(3) Irrigation return flows. 
(4) Source, special nuclear or by

product material as defined by the 
Atomic Energy Act of 1954, as amend· 
ed, 42 U.S.C. 2011 et seq. 

(5) Materials subjected ta in-situ 
mining techniques which are not re
moved from the &Tound as part of the 
extraction process. 

Cb) Solid wastes which aTe not haz· 
ardous wastes. The following solid 
wastes are not hazardous wastes; 

< 1) Household waste, including 
household waste that has been collect
ed, transported, stored, treated, dis
posed, recovered Ce:g., refuse-derived 
fuel) or reused. "Household waste" 
means any waste material <including 
garbage, trash and sanitary wastes In 
septic tanks} derived from households 
(including single and multiple resi
dences, hotels and motels.} 

Title 40-Protection of Environment 

(2) Solid \VMtes generated by any of 
the following and which are returned 
to the soils as fertilizers: 

<D The growing and harvesting of 
agricultural crops. 

(ii) The raising of animals, including 
anhnal manures. 

(3) Mining overburden returned to 
the mine site. 

< 4) Fly ash waste, bottom ash waste, 
slag waste, and flue gas emission con
trol waste generated primarily from 
the combustion of coal or other fossil 
fuels. 

(5) Drilling fluids, produced waters, 
and other wastes associated with the 
exploration, development, or produc
tion of crude oil, natural gas or geo
thermal energy. 

(6)(D Wastes which fail the -test for 
the characteristic of EP toxicity be
cause chromium is present or are 
listed in Subpart D due to the pres
ence of chromium, which do not faU 
the test for the characteristic of EP 
toxicity for any other constituent or 
are not listed due to the presence of 
any other constituent, and which do 
not fail the text for any other charac
teristic, if it is shown by a v1aste gener
ator or by waste generators that: 

(A} The chron1ium in the v1aste is 
exclusively (or nearly exclusively} tri
valent chromium; and 

(B} The waste is generated from an 
industrial process which uses trivalent 
chromium exlcusively <or nearly exclu
sively} and the process does not gener
ate hexavalent chromium; and 

(C) The waste is typically and fre
quently managed in non-oxidizing en
vironments. 

(ii) Specific wastes which meet the 
standard in paragraphs (b)(6)(f)(A), 
<Bl and <C> <so long as they do not fail 
the test for the charactristic of EP 
toxicity, and do not fail the test for 
any other characteristic) are: 

(A) Chrol'ne (blue> trimmings gener
ated by the following subcategories of 
the leather tanning and finishing in
dustry; hair pulp/chrome tan/retan/ 
wet finish; hair save/chrome tan/ 
retan/wet finish; retan/wet finish; no 
beamhouse; through~the-blue; and 
shearling. 

(B) Chrome (blue) shavings generat
ed by the following subcategories of 
the leather tanning and finishing in-
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dustry: hair pulp/chroin~~ tan/retan/ 
wet finish; h<"!,ir savt'/chrome tan/ 
rctan/wet finish; rctan/wet finish; no 
bcamhouse; through-th~·blue; and 
shearling. 

(C) Buffing dust generated by the 
following subcategories of the leather 
tanning and finishing industry; hair 
pulp/chrome tan/retan/\vet finish: 
hair save/chrome tan/retan/\vet 
finish; retan/wet finish; r.o beam. 
house; through-the~blue. 

(0) Sewer screenings generated by 
the following subcategories of the 
leather tanning and finishing indus
try: hair pulp/crome tan/retan/wet 
finish; hair save/chrome tan/retan/ 
wet finish; retan/wet finish; no beam~ 
house; through.the-blue; and shear
ling. 

CE> Wastewater treatment sludges 
generated by the following subcategor
ies of the leather tanning and finish
ing industry: hair pulp/chrome tan/ 
retan/wet finish; hair save/chrome 
tan/retan/wet finish; re tan/wet 
finish; no beamhouse; through-the
blue; and shearling. 

(F) Wastewater treatment sludes 
generated by the following subcategor
ies of the leather tanning and finish
ing industry: hair pulp/chrome tan/ 
retan/wet finish; hair save/chrome
tan/retan/wet finish; and through
the-blue. 

CG) Waste scrap leather from the 
leather tanning industry, the shoe 
manufacturing industry, and other 
leather product manufacturing indus
tries. 

CH) Wastewater treatment .sludges 
from the production of TiO~ pigment 
using chromium-bearing ores by the 
chloride process. 

C7) Solid waste from the extraction, 
beneficiation and processing of ores 
and minerals <including coal), includ
ing phosphate rock and overburden 
from the mining of uranium ore. 

<8> Cement kiln dust waste. 
(9) Solid waste which consists of dis

carded wood or wood products which 
fails the test for the characteristic of 
EP toxicity and which is not a hazard· 
ous waste for any other reason if the 
waste is generated by persons who utl· 
lize the arsenical-treated wood and 
wood products for these materials' In~ 
tended end use. 

<cl Hazardous wastes which are ex
empted fron1 certain rt~gulations. A 
hazardous \Vaste which is eenerated in 
a product or ra\v n1aterial storage 
tank, a p1·oduct or raw material trans
port vehicle or vessel. a product or raw 
material pipeline, or in a manufactur
ing process unit or an associated non
waste-treatn1ent-manufacturing unit, 
is not subject to regulation under 
Parts 262 through 265, 270, 271 and 
124 of this chapter or to the notifica
tion requirements of Section 3010 of 
RCRA until it exits the unit in which 
it was generated, unless the unit is a 
surface ilnpoundment, or unless the 
hazardous waste remains in the unit 
more than 90 days after the unit 
ceases to be operated for manufactur
ing, or foi- storage or transportation of 
product or raw materials. 

(d) Samples. (1) Except as provided 
in paragraph (d)(2) of this section, a 
sample of solid waste or a sample of 
water, soil, or air, \Vhich is collected 
for the sole purpose of testing to de
termine its characteristics or composi
tion, is not subject to any require
ments of this part or Parfs 262 
through 267 or Part 270 or Part 124 of 
this chapter or to the notification re
quirements of Section 3010 of RCRA, 
when: 

(i) The sample is being transported 
to a laboratory for the purpose of test
ing; or 

(ii) The sample is being transported 
back to the sample collector after test
ing; or 

<HD The sample is being stored by 
the sample collector before transport 
to a laboratory for testing; or 

Civ> The sample is being stored in a 
laboratory before testing; or 

(V) The sample is being stored in a 
laboratory after testing but before it is 
returned to the sample collector; or 

Cvi) The sample is being stored tem
porarily in the laboratory after testing 
for a specific purpose (for example, 
until conclusion of a court case or en
forcement action where further test~ 
tng of the sample may be necessary). 

(2) In order to qualify for the ex
emption in paragraphs (d}(l) CD and 
(ii) of this section, a sample collector 
shipping samples to a laboratory and a 
laboratory returning samples to a 
sample collector must: 
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(i) Comply with lJ.S. Departrrlent of 
Transportation <DO'l'}, U.S. Postal 
Service <USPS}, or r~ny other applica
ble shipping rcquin~1ncnts; or 

(ii) Comply with the following re
quiren1ents if the sa.1nple collector de
termines that DOT, USPS, or other 
shipping requirements do not apply to 
the shipment of the sample: 

<A> • .<\ssure that the following infor
mation accompanies the sample: 

<1> The sample collector's name, 
mailing addres.s, and telephone 
number; 

(2) The laboratory's name, mailing 
address, and telephone number; 

(3) The quantity of the sample; 
< 4> The date of shipment; and 
(5) A description of the sample. 
CB) Pack.age the sample so that it 

does not leak, spill, or vaporize from 
its packaffing. 

(3) This exemption does not apply if 
the laboratory determines that the 
waste is hazardous but the laboratory 
is no longer meeting any of the condi
tions stated in paragraph (d)(l) of this 
section. 

[45 FR 33119, May 19, 1980, as amended at 
45 FR 72037, Oct. 30, 1980: 45 FR 76620, 
Nov. 19, 1980; 45 F'R 73531, Nov. 25, 1980; 45 
FR 80287, Dec. 4, 1980; 46 FR 27476, May 
20, 1ea1; 46 FR 47429, Sept. 25. Ul81; 46 FR 
14293, Apr. l, 1983; 48 FR 30115, June 30, 
19831 

§ 261.5 Special rcquirer-.ients for hazard
ous waste generated by small quantity 
generators. 

(a) A generator is a small quantity 
generator in a calendar month if he 
generates less than 1000 kilograms of 
hazardous waste in that month. 

(b) Except for those wastes identi
fied in paragraphs (e) and Cf) of this 
sectio~ a small quantity generator's 
hazardous wastes are not subject to 
regulation under Parts 262 through 
265 and Parts 270 and 124 of this 
chapter, and the notification require
ments of Section 3010 of RCRA, pro
vided the generator complies with the 
requirement.S of paragraph (g) of this 
section. 

Cc) Hazardous waste that is benefi
cially used or re-used or legitimately 
recycled or reclaimed and that is ex· 
eluded from regulation by § 261.6(a) is 
not included in the quantity detenni-

Title 40-Protection of Environ~ent 

nnt.ions of this :;ection, and is not sub~ 
ject. to any requirements of this sec
tion. IIazardous \Vaste that is subject 
to the special requirements of 
§ 261.6(b) is included in the quantity 
determinations of this section and is 
subject to the requirements of this 
sect.ion. 

(d) In determining the quantity of 
hazardous waste he generates, a gener
ator need not include: 

(1) His hazardous waste when it is 
removed from on-site storage; or 

(2) Hazardous waste produced by on
site treatment of his hazardous waste. 

(e) If a small quantity generator 
generates acutely hazardous waste in a 
calendar tnonth in quantities greater 
than set forth below, all quantities of 
that acutely hazardous waste are sub· 
ject to regulation under Parts 262 
through 265 and Parts 270 and 124 of 
this chapter, and the notification re· 
quirements of Section 3010 of RCRA: 

Cl) A total of one kilogram of com
mercial chemical products and manu
facturing chemical intermediates 
having the generic names listed in 
§ 261.33(e), and off-specification com· 
mercial chemical products and manu
facturing chemical intermediates 
which, if they met specifications, 
would have the generic names listed in 
§ 261.33(e). 

(2) A total of 100 kilograms of any 
residue or contaminated soil, water or 
other debris resulting from the clean
up of a :'iPill, into or on any land or 
water, of any commercial chemical 
products or manufacturing chemical 
intermediates having the generic 
names listed in § 261.33Ce), or any resi· 
due or contaminated soil, water or 
other debris resulting from the clean
up of a spill, into or on any land or 
water, of any off·spectification com· 
merclal chemical products or manufac
turing chemical intermediates \'-lhlch, 
if they met specifications, would have 
the generic names listed in § 261.33(e). 

Cf) A- small quantity generator may 
accumulate hazardous waste on-site. If 
he accumulates at any time more than 
a total of 1000 kilograms of his haz
ardous waste, or his acutely hazardous 
wastes in quantities greater than set 
forth in paragraph (e)(l) or (e)(2) of 
this section, all cf those accumulated 
wastes for which the accumulation 
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lin1it. wa..<> exceeded are subject to regu. 
lat.ion under Pc.rts 262 through 265 
and Parts 270 and 124 of this chapter, 
and lhe notification requil·en1ents of 
Section 3010 of RCRA. The time 
period of § 262.34 for accun1ulation of 
wastes on-site begins for a small quan· 
tity generator when tht accumulated 
wastes exceed the applicable exclusion 
level. 

(g) In order for hazardous waste gen
erated by a small quantity generator 
to be excluded fro1n fuU regulation 
under this section, the generator n1ust: 

Cl) Comply with § 262.11 of this 
chapter; 

(2) If he stores his hazardous waste 
on-site, store it in compliance with the 
requiren1ents of paragraph Cf) of this 
section; and 

C3) Either treat or dispose of his haz
ardous waste in an on~site facility, or 
ensure delivery to an off-site storage, 
treatment or disposal facility, either of 
which is: 

CD Permitted under Part 2'10 of this 
chapter; 

Cii) In interim status under Parts 2'10 
and 265 of this chapter; 

(iii) Authorized to man'age hazard
ous waste by a State with a hazardous · 
waste management program approved 
under Part 2'11 of this chapter; 

Civ) Pennitted, licensed or registered 
by a State to manage inunicipal or in
dustrial solid waste; or 

<v> A facility which: 
CA) Beneficially uses or re·u.ses, or le

gitimately recycles or reclaims his 
waste; or 

{B) Treats his waste prior to benefi
cial use or re~use, or legitimate recy
cling or reclamation. 

Ch) Hazardous· \Vaste subject to the 
reduced requirements of this section 
may be mixed with non-hazardous 
waste and remain subject to these re* 
duced requirements even though the 
resultant mixture exceeds the quanti
ty limitations identified in this section, 
unless the mixture meets any of the 
characteristics of hazardous wastes 
identified in Subpart C. 

(i) If a small quantity generator 
mixes a solid waste with a hazardous 
waste that exceeds a quantity exclu
sion level of this section, the mixture 
is subject to full regulation. 

[45 PH. 76623. Nov. 19, 1980. a_-; ~-1nended at 
4G FR 27476. iv:lay 20, 1981; 46 FR 34587, 
July 2, 1981; 48 FR 14294, Apr. 1, 1983] 

§ 261.6 Special requiren1ents for hazard
ous waste which is used, re-used, recy
cled or rcdaimed. 

(a) Except as otherwise provided in 
paragraph (b) of this section, a haz· 
ardous waste which meets any of the 
following criteria is not subject to reg
ulation under Parts 262 through 265 
or Parts 270, 271, and 124 of this 
Chapter and is not subject to the noti
fication requirements of Section 3·010 
of RCRA until such time as the Ad
ministrator promulgates regulations to 
the contrary: 

<l) It is being beneficially used or re
used or legitimately recycled or re
claimed. 

(2) It is being accumulated, stored or 
physically, chemically or biologically 
treated prior to beneficial use or re
use or legitimate recycling or reclama~ 
ti on. 

(3) It is one of the following materi
als being used, reused, recycled or re
claimed in the specified manner: 

<D Spent pickle liquor which is 
reused in wastewater treatment at a 
facility holding a National Pollutant 
Discharge Elimination System 
CNPDES) permit, or which is being ac
cun1ulated, stored, or physically, 
chemically or biologically treated 
before such reuse. 

(b) Except for those wastes listed in 
paragraph (a)(3) of this section, a haz
ardous waste that is a sludge, or that 
is listed in § 261.31 or § 261.32, or that 
contains one or more hazardous wastes 
listed in § 261.31 or § 261.32; and that 
js transported or stored prior to being 
used, re-used, recycled, or reclaimed is 
subject to the following requirements 
with respect to such transporation or 
storage: 

ClJ Notification requirements under 
Section 3010 RCRA. 

(2) Part 262 of this chapter. 
(3) Part 263 of this chapter. 
(4) Applicable provisions of Subparts 

A through L of Part 264 of this chap
ter; 

(5) Applicable provisions of Subparts 
A through L of Part 265 of this chap
ter 
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(6) Parts 270 and 124 of this chapter, 
with respect to storage facilities. 

[45 FR 33119, May 19, 1980, as an1cnded at 
46 1-"'R 44973, Sept. 8, 1981; 48 FR 2532, Jan. 
20, 1983; 48 FR 14294, Apr. l, 19831 

§ 261.7 Residues of hazardous waste in 
empty containers. 

(a}(l) Any hazardous waste remain
ing irt either (il an empty container or 
(ii) an inner liner removed from an 
empty container, as defined in para
graph (b) of this section, is not subject 
to regulation under Parts 261 through 
265, or Part 270 or 124 of this chapter 
or to the notification requirements of 
Section 3010 of RCRA. · 

{2} Any hazardous waste in either (i) 
a container that is not empty or <ii> an 
inner liner removed from a container 
that is not empty, as defined in para
graph Cb) of this section, is subject to 
regulation under Parts 261 through 
265, and Parts 270 and 124 of this 
chapter and to the notification re
quirements of Section 3010 of RCRA. 

(b){l) A container or an inner liner 
removed from a container that has 
held any hazardous waste, except a 
waste that is a compressed gas or that 
is identified in § 261.33(c) of this chap
ter, is empty if: 

(i) All wastes have been removed 
that can be removed using the prac
tices commonly emploYed to remove 
materials from that type of container, 
e.g .• pouring, pumping, and aspirating, 
and 

(ii) No more than 2.5 centimeters 
Cone inch) of residue remain on the 
bottom of the container or inner liner, 
OT 

<iii)(A) Iio more than 3 percent by 
weight of the total capacity of the 
container remains in the container or 
inner liner if the container is less than 
or equal to 110 gallons in size, or 

CB) No more than 0.3 percent by 
weight of the total capacity of the 
container remains in the container or 
inner liner if the container is greater 
than 110 gallons in size. 

C2l A container that has held a haz
ardous waste that is a compressed gas 
is empty when the pressure in the con
tainer approaches atmospheric. 

(3) A container or an inner liner re
moved from a container that has held 

Title 40-Protec.tian of Environment 

a hazardous waste identified in 
§ 261.33Cc) of this cha,pter iti empty if: 

(i) the cont.ainer or inner liner has 
been triple rinsed using a solvent capa
ble of rernoving the conunercial chemi
cal product or manUfacturing chemi
cal intermediate; 

(ii) the container or inuer liner has 
been cleaned by another inethod that 
has been shown in the scientific litera
ture, or by tests conducted by the gen
erator, to achieve equivalent removal; 
or 

<iii) in the case of a container. the 
inner liner that prevented contact of 
the commercial che1nical product or 
manufacturing chemical intermediate 
·y;:ith the container, has been removed. 

(45 FR 78529. Nov. 25, 1980, as amended at 
4'l FR 36097, Aug. 18, 1982; 48 FR 14294, 
Apr. l, 19831 

Subpart &-Criteria for Identifying 
the Charccteri,tics cf Hazardous 
Waste and for Lili.ting Ha:z:ardous 
Waste 

§ 261-10 Criteria for identifying the char
acteristics of hazardous waste. 

Cal The Administrator shall identify 
and define a characteristic of hazard
ous waste in Subpart C only upon de
termining that: 

C 1) A solid waste that exhibits the 
characteristic may: 

(i) Cause, or significantly contribute 
to, an increase in mortality or an in
crease in serious irreversible, or inca
pacitating reversible, illness; or 

(ii) Pose a substantial present or po
tential hazard to human health or the 
environment when it is improperly 
treated, stored, transported, disposed 
of or otherwise managed; and 

C2) The characteristic can be: 
<0 Measured by an available stand

ardized test method wh~ch is reason
ably within the capability of genera
tors· of solid waste or private Sector 
laboratories that are available to serve 
generators of solid waste; or 

(ii) Reasonably detected by genera
tors of solid waste through their 
knowledge of their waste. 
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§ 261.il Criteria for listing hazardous 
waste. 

(a) The Administrator shall list a 
solid waste as a hazardous waste only 
upon determining that the solid waste 
meets one of the following criteria: 

<l> It exhibits any of the character
istics of hazardous waste identified in 
Subpart C. 

<2> It has been found to be fatal to 
humans in low doses or, in the absence 
of data on human toxicity, it has been 
shown in studies to have an oral LD 50 
toxicity (rat) of less than 50 milli
grams per kilogram, an inhalation LC 
50 toxicity (rat) of less than 2 milli
grams per liter, or a dermal LD 50 tox
icity <rabbit) of less than 200 milli
grams per kilogram or is otherwise ca
pable of causing or significantly con
tributing to an increase in serious irre
versible, or incapacitating reversible, 
illness. <Waste listed in accordance 
with these criteria will be designated 
Acute Hazardous Waste.) 

(3) It contains any of the toxic con
stituents listed in Appendix VIII 
unless, after considering any of the 
following factors, the Administrator 
concludes that the waste is not capa
ble of posing a substantial present or 
potential hazard to hurn.an health or 
the environment when improperly 
treated, stored, transported or dis
posed of, or otherwise managed: 

Ci) The nature of the toxicity pre
sented by the constituent. 

(ii) The concentration of the constit
uent in the waste. 

(iii) The potential of the constituent 
or any toxic degradation product of 
the constituent to migrate from the 
v1aste into the environment under the 
types of improper management consid
ered in paragraph (a)(3)(vi0 of this 
section. 

Civ) The persistence of the constitu
ent or any toxic degradation product 
of the constituent. 

Cv) The potential for the constituent 
or any toxic degradation product of 
the constituent to degrade into non
harmful constituents and the rate of 
degradation. 

(VD The degree to which the constit
uent or any degradation product of 
the constituent bioaccun1ulates in eco
systems. 

(Vii) The plausible types of improper 
management to which the V.-"aste could 
be subjected. 

(viii) The quantilies of the waste 
generated at individual generation 
sites or on a regional or national basis. 

(ix) The nature and severity of the 
human health and environmental 
damag-e that has occurred as a result 
of the in1proper management of 
·wastes containing the constituent. 

(x) Action taken by other govern
mental agencies or regulatory pro
granlS based on the health or environ
mental hazard posed by the waste or 
waste constituent. 

(xi) Such other factors as may be ap
propriate. 
Substances will be listed on Appendix 
VIII only if they have been shown in 
scientific studies to have toxic, carci
nogenic, mutagenic or teratogenic ef
fects on humans or other life forms. 

<Wastes listed in accordance with 
these criteria will be designated Toxic 
wastes.) 

(b} The Administrator may list class
es or types of solid waste as hazardous 
waste if he has reason to believe that 
individual wastes, within the class or 
type of waste, typically or frequently 
are hazardous under the definition of 
hazardous waste found in Section 
1004(5) of the Act. 

(C) The Ad:rninistrator will use the 
criteria for listing specified in this sec
tion to establish the exclusion limits 
referred to in § 261.5(c). 

Subpart C-Chara1:~sristic1 of 
Ha%crdous Waste 

§ 261.20 General. 

(a) A solid waste, as defined in 
§ 261.2, which is not excluded from 
regulation as a hazardous waste under 
§ 261.4Cb), is a hazardous ·waste if it ex
hibits any of the characteristics identi
fied in this Subpart. 

[Comment: § 262.11 of thls chapter sets 
forth the generator's responsibility to deter
mine whether his waste exhibits one or 
more of the characteristics identified in this 
Subpart] 

Cb) A hazardous 'vaste which is iden
tified by a characteristic in this sub
part, but is not listed as a hazardous 
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waste in Subpart D, is assigned the 
EI'A IIazardous Waste Number set 
forth in the respective characteristic 
in this Subpart. This number must be 
used in con1plying with the notifica
tion requirements of Section 3010 of 
the Act and certain recordkecping and 
reporting requirement.s under Parts 
262 through 265 and Part 270 of this 
chapter. 

(c) For purposes of this Subpart, the 
Administrator will consider a sample 
obtained using any of the applicable 
sampling methods specified in Appen
dix I to be a representative sample 
within the meaning of Part 260 of this 
chapter. 
(Comment: Since the Appendix I sampling 
methods are not being formally adopted by 
the Administrator, a person who desires to 
employ an alternative sampling method is 
not required to demonstrate the equivalency 
of his method under the procedures set 
forth in§§ 260.20 and 260.21.) 

(45 FR 33119, May 19, 1980, as amended at 
48 FR 14294. Apr. 1, 1983] 

§ 261.21 Characteristic of ignitability. 

Cal A solid waste exhibits the charac
teristic of ignitability if a representa
tive sample of the waste has any of 
the following properties: 

Cl) It is a liquid, other than an aque
ous solution containing less than 24 
percent alcohol by volume and has 
flash point less than 60°C C140°F), as 
determined by a Pensky-Martens 
Closed CUp Tester, using the test 
method specified in ASTM Standard 
D-93-79 or D-93-80 (incorporated by 
reference. see § 260.11), or a Seta.flash 
Closed Cup Tester, using the test 
method specified in ASTM Standard 
D-3278-78 (incorporated by reference, 
see § 260.11), or as determined by an 
equivalent test method approved by 
the Administrator under procedures 
set forth in § § 260.20 and 260.21. 

(2) It is not a liquid and is capable, 
under standard temperature and pres
sure, of causing fire through friction, 
absorption of moisture or spontaneous 
chemical changes and, when ignited, 
burns so vigorously and persistently 
that is creates a hazard. 

(3) It is an ignitable compressed gas 
as defined in 49 CFR 173.300 and as 
determined by the test methods de
scribed in that regulation or equiva-

Title 40-Protection of Environment 

lent test n1ethodH app1 oved by 'the }\d
ministrator under§§ 260.20 and 260.21. 

(4) It is an oxidizer as defined in 49 
CFR 173.151. 

(b) A solid waste that exhibits the 
characteristic of ignitability, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number of DOOL 

(45 FR 33119, May 19, 1980, as an1ended at 
46 FR 35247, July 7, 19811 

§ 261.22 Characteristic of corrosivity. 

(a) A solid waste exhibits the charac
teristic of corrosivity if a representa
tive sample of the waste has either of 
the following properties: 

(1) It is aqueous and has a pH less 
than or equal to 2 or greater than or 
equal to 12.5, as determined by a pH 
meter using either an EPA test 
method or an equivalent test method 
approved by the Administrator under 
the procedures set forth in §§ 260.20 
and 260.21. The EPA test method for 
pH is specified as Method 5.2 in "Test 
Methods for the Evaluation of Solid 
Waste, Physical/Chemical Methods" 
(incorporated by reference, see 
§ 260.11). 

(2) It is a liquid and corrodes steel 
CSAE 1020) at a rate greater than 6.35 
mm (0.250 inch> per year at a test tem
perature of 55•c C130"F) as determined 
by the test n1ethod specified in NACE 
<National Association of Corrosion En
gineers) Stlindard TM-01-69 as stand
ardized in "Test Methods for the Eval
uation of Solid Waste, Physical/ 
Chemical -Methods" <incorporated by 
reference, see § 260.11) or an equiva
lent test method approved by the Ad
ministrator under the procedures set 
forth in §§ 260.20 and 260.21. 

(b) A solid waste that exhibits the 
characteristic of corrosivity, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number of 0002. 

[45 FR 33119, May 19. 1980. as amended at 
46 FR 35247, July 7, 1981] 

§ 261.23 Characteristic ofl"eactivity. 

(a) A solid waste exhibits the charac
teristic of reactivity if a representative 
sample of the waste has any of the fol
lowing properties: 
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(1) It is norn1ally unstable and read
ily undergoes violent change without 
detonating. 

\2) It reacts violently \Vith water. 
(3) It forms potentially explosive 

n1ixtures with water. 
(4) When mixed with water, it gener

ates toxic gases. vapors or fumes in a 
quantity sufficient to present a danger 
to human health or the environment. 

(5) It is a cyanide or sulfide bearing 
wa.ste which, when exposed to pH con
ditions between 2 and 12.5, can gener
ate toxic gases, vapors or fumes in a 
quantity sufficient to present a danger 
to human health or the envirorunent. 

(6) It is capable of detonation or ex
plosive reaction if it is subjected to a 
strong initiating source or if heated 
under confinement. 

(7) It is readily capable of detona
tion or explosive decomposition or re
action at standard temperature and 
pressure. 

(8) It is a forbidden explosive as de
fined in 49 CFR 173.51, or a Class A 
explosive as defined in 49 CFR 173.53 
or a Class B explosive as defined in 49 
CFR 173.88. 

{b) A solid waste that exhibits the 
characteristic of reactivity, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number of 0003. 

§ 261.24 Characteristic of EP toxicity. 

(a) A solid waste exhibits the charac
teristic of EP toxicity if, using the test 
methods described in Appendix II or 
equivalent methods approved by the 
Administrator under the procedures 
set forth in §§ 260.20 and 260.21, the 
extract from a representative sample 
of the waste contains any of the con
taminants listed in Table I at a con
centration equal to or greater than the 
respective value given in that Table. 
Where the waste contains less than 0.5 
percent filterable solids, the waste 
it.self, after filtering, is considered to 
be the extract for the purposes of this 
section. 

Cb) A solid waste that exhibits the 
characteristic of EP toxicity, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number specified in Table I which cor
responds to the toxic contaminant 
causing it to be hazardous. 

TAULE l~MAXIMUM CONCENTRATION OF CON· 

TAMINANTS FOR CHARACTERISTIC OF EP 

TOXICITY 

----1 - --r 
EPA I 

ha~~s~~us I 
number I 

. d "'"morn concen11a-
Con!am1nan1 lion 

• (m11i1grams 

----~ ~~ 
0004 .. Alscnic. ·-······ ... .............. ..... 5 0 
0005.. aanum.. .. ···········-··--···--············-·- 100 o 
0006. Cadmium ....................................... [ '·' 
0007 .. .. Chromium ··············-···············-·-······ 5.0 

g~~: .. ~°!~~~ .. ::::::::::::·::::::::::.::::::::::::::: 6:~ 
0010.. Selenium •. 
0011 .. . Silver .. 
0012.. Endrin {1,2,3.4,10,10-hexach-

loro-1, 7 -epo:cy--
1,4,4a,5,6.7,8,8a-octa~.ydro-, 
1,4-endo. encto-5.lkiimelh· 
ano-naphthalene 

0013 ··············1 Lindane (1,2,3,4,5.G-hexa-. chlor· 
ocydohe"ane. gamma isomer. 

0014 ..•.......... Methoxychlor · (1J,1-Tnchloro-
2.2·bis (p-melhol<)'-
phenyl)e\hane). 

0015 ............. .1 Toxaphona (C,.H,.c1 .. Technical 
chlorinated camphene, 67-69 
percent chlorine). 

0016 .........•••. .f 2.4·0, (2.4-Dichloropheno:i:yace
tic acid). 

0017 ••... ., 2.4.S·TP Silvex (2.4.S-Trict\Jo
rcpheno:i:ypropionic acidj. 

Subpart D-lists of Hcxardou1 
Wastes 

§ 261-30 General. 

" 5.0 
0.02 

'' 
10.0 

0.5 

10.0 

LO 

Ca) A solid waste is a hazardous 
waste if it is listed in this subpart, 
unless it has been excluded from this 
list under§§ 260.20 and 260.22. 

(b) The Administrator will indicate 
his basis for listing the classes or types 
of wastes listed in this Subpart by em
ploying one or more of the following 
Hazard Codes: 

lgni!able Waste ................................. ·-···. 
Corrosive Waste ... . 
Ree.ctlv-a Waste .. ·-···· 
EP TOXIC Wasla ... 
Acute Hazerdolls Waste, ... 
Toxic Waste ........ ·-··· .. 

(/) 
(C) 
(A) 
)E) 
(H) 

m 

Appendix VII identifies the constitu
ent which caused the Administrator to 
list the waste as an EP Toxic Waste 
CE) or Toxic Waste <Tl in § § 261.31 
and 261.32. 

(cl Each hazardous waste listed in 
this subpart is assigned an EPA Haz-
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ardous Waste Nun1bcr which precedes 
the nan1e of the waste. This number 
n1ust be used in complying with the 
notification requirements of Section 
3010 of the Act and certain record
keeping and reporting requirements 
under Parts 262 through 265 and Part 
270 of this chapter. 

(d) The following IHl?,ardous wastes 
listed in § 261.31 or § 261.32 are subject 
to the exclusion limits for acutely haz
ardous wastes established in § 261.5: 
CReservedJ 
[45 FR 33119, May 19, UHlO, as amended at 
45 FR 74ll92, Nov. 12, 1980; 48 FR 14294, 
Apr. 1, 19831 

§ 261.31 Hazardous wastes from non¥specific sources. 

lndu&ry and EPA hai:rudous 
wasle No. 

Geooric: 
FOOL 

Haz11rdous wasta 
Haxard 

""' 
Tha lollowing spent halogenated solver.ls used In degreasing: let1achloroethyl1me, I (Tl 

trichloroelhylene, methylene chloride, 1,1,1-trichioroelhane, carbon letrochloride, 
and chlorinated Huoroca1boris; and sludges from lho recovery of these soNents in 
degreasing operations. 

F002 .......... -..... , ...... 1 The following spent halogenated solvents: letrachloroethylene, methylene chloride, I ff) 
trich!oroalhylene, t, 1, 1-Lichloroelhane, chlombenzene. 1, 1,2-trichloro-1 ,2,2-trilluor -
oothane, oriho-dich!orobGnzene, and trichlo1olluoromelhane; and the still bottoms 

FOO:l ... __ ..... 

F004-........ . 

fO!J5 ... 

from \Ile recovery o! these solvents. 
The fo!lowiog spent non-halogenated solvents: xylene, acetone, ethyl acetate, elhyl \ (I} 

benzene, elhyl ether, methyl isobutyl l;etone, n-ilulyl alcohol, cycloho)mnono, and 
methanol; end tha still bottoms from the recovery of these solvents. 

The following spenl non-halogenated solvents: ciesols and cresylic acid, and I (Tl 
nitrobenzene: and Iha slill bottoms from Iha recovery ol the&e s;:ilvonts. 

The follo ... ling spent non-halogenated solvents: toluene, methyl ethyl lwtona, caibon (I, n 
dislltlide, isobimmol, and pyridine; and the still bottoms from lhe recovery of these 
solvents. 

F006..... . .............. 1 WastewateJ treatment sludges from electroplating operations excepl lrom Iha ! (T) 
lollowing processes: (1) sulfuric acid anodizing ot aluminum; (2) lln plating on 
carbon s:alill; (3) zinc plating (segregated bi:sls) an carbon stoal; (4) aluminum or 
zinc-aluminum p~ting 0.1 carbon steal; (5) cleanmg/slripping essodated with Im, 

F019 ... . 
FOOL .. . 

FOOS ... 

FO!J9_,., ... 

F010 ... ,,_,,. 

F011... 

zinc and aluminum plating on ci::rb:m steel; and (6) chemical etching and mming ol 
aluminum. 

waslowa. :er treatment sludges lrom the chemical conversion coa.ting of a!uminum ........ l {T) 
Spent cyanide plating bath solutions from electroplating oparations (except for (A, 1) 

precious metals alectroplaling spent cyanide plating bath soluuoris). 
Plating bath sludges from the bottom of plating baths ffom a!ectropl;;:ing operatio.ns (A, l) 

where cyanides ate used in Iha process (ei:cept for precious metals electroplating 
plating bath sludges). 

Spent stripping and cleaning bath solutions from electroplating operations whare I (A, l) 
cyanides are used in :he process (except for precious metals electroplating spent 
stripping and cleaning balh soll.dioris). 

Quenching bath sludge lrom oil baths Imm metal heat treating oporations where I (A, n 
cyanides are used in Iha process (except lor predous metals heat-treating 
quenching bath sludges). 

Spent cyanide solutions lrom salt bath pot cleaning !rom meta! hea.1 treating ! (R, n 
operations (o~cept for precious metals heal treating spent cyanicte solutions from 
salt bait\ pol cleaning). 

FOl2 .... _... . ..... 1 Quenching wastewater treatment sludges lrom metal heai traating operations whim'! I (1) 
cyanides are used in Iha process (e~cepl for procious metals heat lfoating 

f024 .... 
quenching waslewater lfeatm1Jnt sludges). 

Wastes, including but not limited to. distillation residues, heavy ands, tars, and I m 
reactor clean-oul wastes from Iha production cl ch!orinatad aliphatic hydrocar
bons. having caibon content from ona to live, utillzing free redical ciitalyzsd 
prorosses. [This listing doas not include Ugh\ ends, spent filters and lUtor aids, 
spent dessicants, wsstGwatar, wastewater treatmanl sludges, spont catalysts, and 
wastes listed in § 261.32.l 

[46 FR 461'1, Jan. 16, 1981, as amended at 46 FR 2747'1, A[ay 20, 1931: 49 FR 5312, Feb. 10, 
1984) 

EFFECTIVE DATE NOTE: At 49 FR 5312. Feb. 10, 1984, the wn.ste stream identified by EPA 
hazardous waste no. F024 was added to the table in§ 261.31, effective August 10, 1984. 
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S 261.32 ll11<>:ardous waslt's from ;.pedf'k ~ourccs. 

l11d<'~lr7 and (PA h•uardous 
"'"Ste No 

Wood prr,,serva11on: 1<001 .. 

lnurgan1c pigments; 
K002 .. 

KOO:l .. 
KO()< 
KOOS .. 
K006 .... 

1-iaza1dou~ wr.~rn Haz<ml 

'"'' 
801tcm ~ecl1n•enl siuclgu irom 111e tream1enl ol wd~lli>w<itern from wciod prnseN,ng ] (T) 

pro~e~ses tl1ilt use creosoie .inc/or par,tachlorophnnol 

Was1ewatm treatment sludg;i from the prodl!ct1on of chrome yellow and orange (T) 
pigments 

Wastewater trea1n1ent ;;ludg" lrom the produchCn of molybdate orange p•gments .. (T) 
Wastewater tn;atment sludge from the produc~on ot iinc yellow pigments_.... (Tl 
Wastewaler trea1ment sludge lrom the production of chrome green pigments.. (Tl 
Wastewatar treatment sludge from tha production of chrome oxide- green pigments (T) 

(anhydrous and hydrated). 
K007. .. .... Wastmvater trea1m<!nt sludge from Iha production of iron blue pigmonts. (T) 
KOOS.. Oven resklue !rom the productton ot chroma (<Aida green pigments... (T) 

Organic chemicals: 
1<009 .. .. 01stillahon bottoms lrom the product1011 of acetald"'hyde f1om ethylene.... (Tl 
K010.. Oist1lla11on side cuts from the p1oduc1ion of acetaldehyde from ethylene.. (Tl 
K011 ...... _ .. , ........ _ .... _. eouom stream trom the wastawatar stripper in the produc~on of acrylunitrile... (R, TJ 
K013.. Bottom slream from the acetonitrile column in the production or aCTylon1trile... (A. T) 
K014.. BoUoms !1om the ecatonitnle puntication colurnn in tile production of acrylonitrila... (T) 
K015 ................................. -1 Shi! bortoms lfom. the dtSltllat1on ot ben:eyl chlonde........................................................ (T) 
K016... . ............... Heavy ends or d1st1llation residues from the production ot carbon tetrachloride....... (T) 
K0\7 ........... -,.... . .. Heavy ends (still bottoms) from the punf1cation column in the production of (T) 

K0t8 
K019 

1(020 ....... 

epichlo;chydrin. 
Heavy ends from the fractionation column in ethyl chloride production... (T) 
Heavy ends from t~.e di!>t1Jlation ot ethylene dichloride 1n ethylene dichloride- (T) 

production. 
Heavy ands lrom the distillation of vinyl chloride in vinyl chloride monomer (Tl 

prodliCtion. 
K021. , ................. Aqueous spent antimony catalyst waste from fluoromethanes production.. (T) 
K022... Distillation bottom !ars lrom the production ot phenol/ace!one from cumene... (T) 
K023.. Distillation light ends lrom the production of phthallc anh1·dride from naphthalene... . (Tl 
K024 ............... ,_ .... -... Oistillati<:in bottoms frorn the production of phthelic anhydride from naphthalene.. (Tl 
K093 .... ..... .................... OisWlation light ends !rom the production of phthelic anhydride !rom ortho-xylene ........ (1) 
K094 .......... ---....... Dis!illetion bottoms l<om the production o! phlhalic anhydride from oriho-xylene.. (1) 
i<025... Oi5\illation bolloms from lhe prod~ction ol nitroban~ena by the nitration of benzene ..... (1) 
K026.. Stnppmg still tails from the prcductian ot methy elh~I pyridines ., ............... (Tl 
K027 .................................... Cemriluge anct distillation residues from toluene diisocyanats production... (A, T) 
K026... Spent catalyst lrom the hydrochlorinator reactor in !he production or 1,1,t·trichior- (T) 

KOal 
Kogs 
K096 

K030 

K083 
KW3 
K104 
KOSS .... - .... 
!(105 

lnorgar-00 chair~cals: 
K071 _, 

K073 

"'°' Pestick!;;s: 
KO:ll .............................. . 
K032 
K033 

oett.ana. 
Waste from the product sleam s:ripper in the production ol 1,1,1-trich!oroethane.. (1) 
Distillation bot\O;TIS lrom \he production of 1, 1,1-lnchloroethane.. (T) 
Heavy ends from th~ hv.e~y encts column from tha produ.::-bon of 1,1,1·trichloroelh-- (T) 

'°' Column bottoms or heavy ends lrom the combined production ol trichlowethvlene (1) 
and perchloraethylene. 

Distillation bottoms from aniline production. (T) 
Process rasidues from aniline extraction from the produc!ion o! aniline... (1) 
Combinsd wastawaler streams g~merated Imm nitrobenzene/aniline production ............ (T) 
Dis~llation or lrac1icnation column bottoms from Iha production of chlorotxmze;nes: ...... 

1 
(T) 

Separated aqueous stream from the reactor product washing step in the production 1 (Tl 
i;.t chlorobenzenes. 

Brine purilication muds from the mercury cell process in chlorine production, where (1) 
separately prepurified brine is not used. 

Chlorinated hydrocarbon wasts from the purification step ol the diaphragm cell (T) 
process using gra;ihite anodos In ch!orlne pruduction 

Wastewater treatment sludge from the morcury cell p1ocess in chlorine production ...... (T) 

By·product salts generated in the production ol MSMA and cacodylic acid.. (T) 
Wastewater treatmv.nt sludge from Iha production of chlordane... (1) 
Wastewater and scrub water from the chlorination ol cyclopentadiene in the (T) 

produc!ion or chlordane. 
K034 .. . ............................... ! fl!ter solids from Iha hllrntion of hexachlorocyclopentadiene in Iha production ol (T) 

K097 

K035 
K036 
K037 
K038 

chlordane. 
Vacuum stripper discharge from tho chlord,;ine ch\orinator ln the production ol (T) 

chlordane. 
Wastewater Creatr.iant sludges generated In the production ol creosote... (1) 
Still bottoms from toluene ri;clamation distillat!Cn in the prodl-!ction of disul1oton... (T) 
Wast;iwater treatment sludges !rom the production of disulfoton ... , (T) 
Wastewater flam Iha washing and stripping of phorate production... (1) 
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Indus;~-a~-~ EP;-~azard.'.'" I 
waste No. 

- "-·----- -- -

K03!J ..•. 

K040 .. 
K041 ... 
KOS8 .. 
1<042. 

1(043. 
K099 

Title 40-Proiecticn ¢f Environment 

Ha:ardous wasle 
Hazard 

code 

fdlu1 caho !rom tho hltrat•on ul d1<'lhylpt10:;1>h<.m1d1\h1oic ac'd 1n !ha prcduc!1on oJ fi-1 

phorato 
Waal•Jwahir lreatm<"nl slud<1e trom the production ol phorale (T) 
Wastewo\(JI lrealmonl sludge l1om the p<oduction of tonphene ...... ID 
Untrnated process wastewater from tile production ol toJ<aphono .. • in 
HeaVJ' ends o.- disliilation residues frnm the dist.tiation of !etrachlorobanzone in lhe- (T) 

production ot 2.4.S·T. 
2,C-01chlorophonol waste !rom the production ot (T) 
Untreated wastawater from the produc1ion of rn 

E>;plosives: 
K044 ................. _____ .... 'Nastewater treatment sludges from the ma:1ufacluring and processing 01 e)(plosives •.. \A) 
K045 ·-·. Spent carbon from Iha traatmenl of wastewatCJf containing e)(plosi>"eS,.. (A) 
K046. • . ........ Wastewater treatment sludges !:om the mnnutocturlng, fo1mulation and loading ol (Tl 

lead-based initiating compounds. 
1<047 .. Pink/red water from TNT operations.. ·············-···· ·········-··· . (RJ 

Petroleum relining: 
K048 •. ••... ············-·· Dissolved uir llotation {OAF) lloat fr cm the petroleum reflrung industry .. ,.... (T) 
K04g .•.... . ......... Slop oil emulsion solids lrom the petroleum refining lndustiy.... (T) 
KOSO ••... • •••• ··············-·· Heat exchanger bundle cleaning sludge from Iha petroleum relining industiy ... . (T) 
1<051 ···-···- .. . ........... API separator sludge from the petroleum refining industry ...... ,...... (T) 
K052 .... . ... Tank banoms (leaded) lrom the pstroleum relining industry.... (T) 

1<062 .. 

Iron and stool; 
K061 ·-···· •••• ,...... . .. j Emission. control dust/sludge from the primary prod<.Lction of stoel in eleciric I {T) 

rumaces. 
Spent pickle liquor from steel finishing operations... • ••. ,.. ·············- (C, T) 

Sacondafy laad: 
K069 .. 
K100 ..••... 

Emission canlfol dust/sludge !tom secondary lead smel_ting ..... ,. ...•••..•....•.... -···················1 {T) 
Waste leaching solution from add kiaching or emissron control dusVsludge from (Tl 

sacondary lead smelting. 
Veterinary pharmacauticals: 

K004 ···-··· ··1 W.astewatar trelitment Eludgas geneia1ed du. ring the p1oduclion or veterinary pilanna-1 {T) 
cauticals lrom arsenic or organo·arsenic oompollnds. 

1(101 ··-···-· -··· .. 01slillalion tar residues from Ille disl•llat1on of an:Une-basad compounds In Iha m 
production ol veterinary pharmaceuticals from ar&onic or crgano-&rst1nic com
potmds. 

K102 .. .. •••.•.. 1 Residue l1om U1e usa of activated carbon for decoloriza.Uon in lha production ol I {T) 
veterinary pharmaceuUcals from arwnic or organo.arsenlc compounds. 

Ink fomwlalion: Ko86 Solvent wliShes and s!udgas, causlic washes and sludges, or watar washes and m 
sllldgas from cleaning tubs and equipment used in the formulation of ink from 
pigments, driers, soaps, and slabihzers containing chromium and load. 

Co.'<:ing: 

~~ ~~:::··::::::::·· ... ····::::::::! :~~!~ :·: s1Sl:d~~a ·= c~ok~~~g oo~:it~~~ .:::::::~··· . ············-·· ::::::::::::::::1 m 

[46 FR 4618, Jan. 16, 1981, as a.mended at 46 FR 27476-27477, ~iay 20, 19811 

§ 261.33 Discarded commercial chemical 
products, off-specification species. con
tainer residues, and spUl residues 
thereof. 

The following materials or items are 
hazardous wastes if and when they are 
discarded or intended to be discarded: 

(a) Any commercial chemical prod
uct, or manufacturing chemical inter
mediate having the generic name 
listed in paragraph (e) or (f) of this 
section. 

(b) Any off-specification commercial 
chemical product or manufacturing 
chemical intermediate which, if it met 
specifications, would have the generic 
name listed in paragraph <e> or (f) of 
this section. 

(c) Any container or inner liner re
moved from a container that has been 
used to bold any commercial chemical 
product or manufacturing· chemical in· 
termediate having the generic names 
listed in paragraph (e) of this section, 
or any container or inner liner re
moved from a container that has been 
used to hold any off-specification 
chemical product and manufacturing 
chemical intermediate which, if it met 
specifications, would have the generic 
name listed in paragraph (e) of this 
section, unless the container is empty 
as defined in§ 261.7(b)(3) of this chap
ter. 

[ Connnent: Unless the residue Is being bene
ficially used or reused, or legitimately recy-
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dcd or reclainH~ti; or being nccumulatMI. 
stored, transported or treated prior to such 
use. rr·llsc. recycling or rt"Clamation, I<~PA 

cunsidn·:; t.hc residue to be intended for dJ:;. 
eanl. and thus a ha2.ardous waste. An exam
ple of a legilimate re-use of the residue 
would lle where the residue remains in the 
container and the container is used to hold 
the same commerical chemical product or 
manufacturing chemical product or n1anu
fncturing chemical intenncctiate it previous
ly held. An example of the discard of the 
residue would be where the drum is sent to 
a drum reconditioncr who recoqditions the 
drwn but discards the residue.] 

(d) Any residue or contaminated soil, 
water or other debris resulting from 
the cleanup of a spill into or on any 
land or water of any commercial 
chemical product or manufacturing 
chemical intem1ediate having the ge
neric name listed in paragraph Ce) or 
(f) of this section, or any residue or 
contaminated soil, water or other 
debris resulting from the cleanup of a 
spill, into or on any land or water, of 
any off-specification chemical product 
and manufacturing chemical interme
diate Which, if it met specifications, 
would have the generic name listed in 
paragraph <e> or (f) of this section. 

(Comment: The phrase "commercial chemi
cal product or manufacturing chemical in
termediate having the generic name listed 
in ... " refers to a chemical substance 
which Is manufactured or formulated for 
commercial or manufacturing use which 
consists of the commercially pure grade of 
the chemical, any tcchnJcal grades of the 
chemical that are produced or marketed, 
and all formulations in which the chemical 
ls the sole active ingredient. It does not 
refer to n. material, such as a manufacturing 
process waste, that c.onta.ins any of the sub
stances listed in para.graphs (e) or (f). 
Where a manufacturing process waste is 
deemed to be a hazardous waste because it 
contains a substance listed in paragraphs Ce) 
or (f), such waste will be listed in either 
§§ 261.31 or 261.32 or will be identified as a 
hazardous waste by the characteristics set 
forth in Subpart C of this part.] 

( e > The commercial chemical prod
ucts, manufacturing chemical interme~ 
diates or off-specification commercial 
chemical products or manufacturing 
chemical intermediates referred to in 
paragraphs Ca) through Cd) of this sec
tion, are identified as acute hazardous 
wastes (H) and are subject to ·be the 
small quantity exclusion defined in 
§ 261.5(e). 

l Co1nnw11t: For lhe con\'enlence of the rei;:u
laled -conununity the primary hazardous 
properties of tllesc ntaterials have been indi· 
cated by tiH'" letters T <Toxicity). and R (Re. 
activity). Ab~cnce of a letter indicates that 
the con1pot1nd only Is listed for acute toxici
ty.} 

These wastes and their correspond
ing EP . .<\ Hazardous Waste Numbers 
are: 

Hazardous 
wasta No. Subslimce 

P023 .. . Acalaldehyde, chloro· 
P002 .. . 
P057 ... . 
Pose ...•••......•. , 
P066 ... 

P001 •... 

Acetamide. N-(arnmothioxomelhyl)· 
Acelail1ido, 2·Uuoro· 
Acetic acid, 11uoro·. sodium saJ: 
Acetimidic acid, N-[(methyicai-

bamoyi)oxy]thio-. methyl ester 
3·(a1pha-Acetonylbenzyl)-4-hydroxycaumarin 

and salts. when present at concentrations 
greater than 0.3% 

P002... 1 ·AC£>tyl-2-thiourea 
P003... • • Ac;olein 
P070 ...• _ Ald1carb 
P004....... Aldrin 
P005... Ailyl° alcohol 
P006.... Aluminum phosphide 
P007...... 5·(Aminomathyt)·3-isoxa.zolol 
P008 ··-··· 4·aAminopyridine 
P009 ........... Ammonium piCJato (A) 
P119 .............. Ammoniumvanadate 
P010... • Arsenic acid 
P012... Arsenic (Ill} o:tlde 
POH.. Arsalllc (\f} oxide 
POl 1 ............. _ Arsenic pentoxide 
P012..... Arsenic trioxide 
Pll38... Arsine. diethyl-
P054 • •••.. .••••• Aziridin!I 
P013.... Barium cyanide 
P024... Benzenamine, 4-chloro. 
P077..... Banzonamine, 4-nitro. 
P028--··· ...•.. Benzene, {chloromathyl)-
P042... 1.2-Benzenedio!, 4-[ 1 ·hydfoq-2-(me\hyt-

amirio)ethyll-
P014... SenumelhiQl 
P028... Sonzyl chloride 
P015... Beryllium dust 
P016... Bis(chJoromalhyl) ether 
P017.... Bromoacetona 
P01B... Brucina 
P021.. Calcium cyanide 
P123... Camphene, octach!oro· 
P103 •. ·-· ··~·· Carbamimidosaleno!c acid 
P022 ···-····· Carbon bisulfide 
P022... C!irbon disulfide 
P095... Carbonyl chloride 
P033... Chlorine cyanide 
P023... .. ....... Chloroacetaldehyde 
P024..... p-ChloroaniUne 
P026. ·······-··· 1 -{o.Chlorophenyl)lhiourea 
P027 ···-··········· 3-Chloropropionilrila 
P029... Copper cyanides 
P030. ··-··-· Cyanides {soluble cyanide salts), not else-

where spl!cilled 

P031 ········-····· Cyanogen 
P033 .•.•... Cyanogen chloride 
P036... Dlchlorophenylarsine 
P037.~ ·······-·· Dleldrin 
P038... Oiathytarslne 
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Hdza•,JOIJ5 
wa~te N:.> 

POJ9 

P041 
P040 
P043. 
?044 
P045 .. _ .. 

P07l 

P082 .... 
P046 .. 
P047 .. 
P034 .....•... 
PO-t8 .. 
P020 ........ . 
POf\5 ....... ·······I 
P039 .. . 

5uti~tance 

O,n f11e!l1yl S·l2·(elhyli!uo)"lhyl) phosphoro 
dt!h<O<llC 

Omlhyl·p-n11rophenyl phosphal!l 
O.O·Dr"1hyl 0-pymzmyl phnsphomlh10.)te 
0<1sopropyl lluorophospl,ato 
Dimethoate 
3,3-01methyl· l ·(methyUhio)-2-butanone, O-

{\mC'1hylam;no)caibonyJ1 oxime 
0,0-Dimethyl 0-p-nitropheoyl phosphoro-

thooa!e 
Di'Tlothylrutrosamine 
alpha, alpha-Qjmethylphenelh\1amioe 
4,6-Dinitro-o-cresol and salts 
4,6-D1nitro-o-cyclohexylphenol 
2,4-0initropheno! 
Dmoseb 
Oiphosphoramide, octamothyl
Disulfo1on 

P049.. ··-········12.4-01thiobiuret 
P109 .......•..... Dithiopyrophosphoric acid, tetraethyl ester 
P050 .............. Endosuilan 
POSS ...•••........ Endothall 
P051.. . ••.. Endrin 
P042 ............• 1 
P046 .. . 
P084 ... . 
P101 .... . 
P054 ... .. 
P097 .. . 
P056 .. . 
P057 .... . 
P058 ..... . 
P065 .. . 
P059 ..... . 
P051 .. .. 

P037 ............ ,, 

P060 ... 

P004 ..... 

POSO ..• 

Epinephrine 
Ethan.amine, 1. t·dimathyl-2-phenyl
Ethanamino. N-methyl-N-nitroso
Ethyl cyanida 
Ethylonimine 
Famphur 
Fluorine 
Fluoroacetamide 
Fluoroacetic acid, sodium salt 
Fulminic acid, mercury(ll) salt (R,n 
Heptachlor 
1,2,3,4, 10, 1 O-Hexachloio-6.7-opoxy-

1,4,4a,5,6, 7,6.Ba-octahydro-endo,endo-
1,4:5,B-dimet.-anonaphthalene 

1.2,3.4, 10, 1 O-Hexachloro-6,7-epmcy-
1,4,4a,5.6,7,8.6a·oCtahydro-endo,mm-
1,4;5,6·demethanonaphlhalene 

1,2,3.4.10,10-Hexachtoro· 1.4.4a,5,S,8a
hexahydro- t ,4;5,B-endo, endo-dimeth- an
onaphtha.lene 

1.2,3,4, 10, 10-Hexachloro-1 ,4,4a,5,B,Ba
hexahydro-1,4:5,8-ando,exo
dime!hanonaphthalana 

He1<achlorohax11hydro..axo,exo-
dimsthanonaphtruilana 

P062. .•.•.• Hexaathyl tetraphosph.llte 
P116.... Hydra~inecart:Jo\hio-mide 
P068 ....... . Hydrnz!na. ma!hyl-
P063... Hydrocyanic acid 
P063.... Hydrogen cyanide 
POSS.... Hydrogen phoaphida 
P064... Jsocyanic acid, msthyl ester 
poo7 ............... 3(2H)-lsoxaw1omi, 5-(am!nomelhyl)-
P092 .............. Mercury, (aceta1o·O)phanyl-
P065... Ms1cury fulminate (R,D 
P016..... . Mathane, <»cybi's{chlcro-
P112... Methane, tatranitro- (A) 
P110... .. Methenathiol, trlchloro-
P059_, ........ 4,7·Me\hano-1H-lndene, 1,4,5,B,7,0,B·hep-

tachloro-3a.4,7,7a-tetratiydro· 
POSS.... Mathomyl 
P067 ............. 2-Mathylaziridlna 
P068... Methyl hydrazine 
P064... Methyl isocyanate 
P069.... 2-Methyllactonilrile 
P071.... Melhyl parathion 
P072... •• alpha-Naphthylthlouroa 
P073... Nickel carbonyl 
P074... Nickel cyanide 

Title 40-Protection of Environment 

I la1arrk>LJS 
wa~ta N<J. 

P074 .. 
P073 .... 
1'075. 
P076. 
P07i' 
P07!1 ... 
P076 ... 
P076 .. 

Suhstanc" 

N1dellll) cyan1,10 
Nidcl 1 .. tiac11.bon)'i 
Nicotine and salts 
Nolnc <1x•de 
p·N1:roarnl1ne 

., Nitrogen dto~•de 
N1trogen{ll) ox.de 
Nit;ogeri(iV) Ol"de 

POOl.., . Nitroglycerine (R) 
P082... N-Nilfosodimethylaroine 
P084 .. N-Nitrosomathylvinylamine 
P050... 5-Norbornena·2,3·dimethanol. 1,4,5,6.7,7·hex· 

achloro. cyclic sulfi1e 
POSS .............. Oc\:;.methylpyrophosphoramido 
P087...... OT.i!urn oxide 
Po37 .. . Osmium telroxide 
P068 .. . 7 -Oxabicyclo[2.2. 1 lheptane·2.3·dicarboxylic 

•cid 
P069... Parathion 
P034... Phenol, 2-cyclohexyl-4,6·dinltm· 
P048... Phenol, 2,4-dinltro· 
P047... Phenol, 2,4-dinltro-6-methyl-
Po20 ..... -.. Phenol, 2.4-dinilto-6-(1-methylpmpyl)-
P009... Phenol, 2,4,6-mnitro-. ammonium salt (R) 
P036... Phenyl dichloroarsine 
P092.... Phenylmercuric acetate 
P093... N-Phenyllhiourea 
P094... . Pho.ate 
POSS... Phosgene 
P096... Phosphine 
P041.. . Phosphoric acid, diethyl p-nillophenyl ester 
P044.... Phosphorodithioic acid, O.O·dlrnethyl S-[2-

(methylamino)-2-oxoethylJester 
P043,..... Phosphorolluoric acid, bis(1-me\hy1ethyl)· 

ester 
P094 ... Phosphorothioic acid, 0,0-diethy! S· 

(slhylthlo)methyl aster 
P089 ... Phosphorothioci acid, 0,0-diolhyl 0-(p-nillo

phenyl) ester 
P040 .... Phospho1othioic acid, 0,0-diathy! 0- pyrazinyl 

ester 
P097 _.,.. Phosphomthioic acid. 0.0-dimethyl 0-[p-((di· 

methylarr~no)-sulfor.yl)ph9nyl]ester 

P110..... Plumbane, tallaethyl-
Poea... Potassium cvanide 
P099... Potassium si1vor cyanide 
P070 .. _..... Propa.'lal, 2-mGlhyl·2-(mathylthio)-. 

[(me:hylamino)cart:lonyl]oxime 
P101...... Propananitrile 
P027... Propanenllrile, 3-.chloro-
P069....... Propanenitrile, 2-hydroxy·2-mett.yl-
P081 .. ....... . 1,2,3-Propanetriol, triniltate- {R) 
P017 •..........•.. 2-Propanone. 1-bromc-
P102........ Propargyl alcohol 
POO:l ............ -. 2·Propanal 
POOS ,_... . 2-Propan-1-ol 
P067 ... . 1,2-Propylenimine 
Pt02 ............. 2-Pfopyn-1·01 
POOB..... 4-Pyridinarnlne 

0-

P075..... Pyridine, (S)-3-(1-methyl-2-pyrrolidinyfh and 
sails 

Pt 11.. Pyrophosphoric acid, tetraethyl 03ter 
P103...... Selenourea 
P104... Silver cyanide 
P105 ............. Sodium azide 
P106..... .. Sodium cyanide 
PI 07 ...• • . Strontium sullida 
P106..... Strychn!din-10-one. and salts 
P018 ... -.... Strychnldifl-10-ono, 2,3-dimethoxy· 
P108-........ .. Strychnine and salts 
P115 .......... Sulfuric acid, tha!lium(I) salt 
P109... . ........ Tetraelhyldithiopyrophosphate 
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H<llardous 
was!<t No 

Pl 10 Telra<llhyl lead 

Subs1ance 

Pl 11 Tetraethylpyrophosphata 
P112 Tetfimilrornelhane (R) 
P062... Tetraphospho1ic acid, hexae1h;I ester 
P113. Thullic oxide 
P113... Thallium(lll) ox1d<J 
P114 ............. Tha!lil.Jlfl(I) selenile 
P115 .............. TheUium(I) sulfate 
P045 .............. Thiofenox 
P049... Thioimidodicarbonic diamide 
P014 •.....•....... Thiophenol 
P116 .............. Thiosemicrubiuide 
1'026 .. ··-···· Thiourea, (2-.chlorophenyl)-
P072 .............. Thiourea. 1.naphlhalenyl-
P093... Thlourea. phenyl-
P123... Toxaphene 
P116 .............. Ttichloromethanothiol 
P119 ···-··· \/anadic acid. ammonium sail 
P120... Vanadium penloxide 
P120 ...... - ...... Vanadium(V) oxide 
POOL. • Wartarin. when present at concentrations 

greater than 0.3°/o 
P121.. Zinc cyanide 
P122 ........ Zinc phosphide. when present at concentra-

tions greater Ulan 10% 

(f) The commercial chemical prod~ 
ucts, manufacturing cheni.ical interme
diates, or off .. specification commercial 
chemical products referred to in para
graphs (a) through (d) of this section, 
are identified as toxic wastes (T) 
unless otherwise designated and are 
subject to the small quantity exclusion 
defined in § 261.5 (a) and (f). 

[Comment: For the convenience of the regu· 
lated community. the primary hazardous 
properties of these materials have been indi· 
cated by the letters T <Toxicity), R CReac· 
tivity), I <Ignitability) and C (Corrosivityl. 
Absence of a letter indicates that the com
pound is only listed for toxicity.] 

These wastes and their correspond· 
ing EPA Hazardous Waste Numbers 
are: 

Hazardcus 
Wasta No. 

U001 •............. Acelaldah~dtl (1) 

Subst.mce 

U034 ............ Acotaldehyde, trichloro· 
U187 ..... Acotamide, N-(4-6lhoxyphenyl)-
U005 .•............ Acetamide. N-9H-fluoren·2-yl-
U 112 .. Acetic acid. ethyl ester (l) 
U144.. Acetic acid, lead salt 
U214 .. AcoLic acid, lhaUium(l) salt 
U002 .. Acetone (l) 
U003 ............ Acetoni!rile (l,D 
U248 .... 3·(alpha·Acelonylbenzyl)-4-hydroxycoumarin 

and salts, when present at concentrations 
of 0.3% or less 

U004 .............. ! Acetophen:ine 
UOOS ............. 2-Acetylamtnofluorene 

Ha•ardoos 
Waste No 

U006 .... 
U007 
U008. 
U009. 
U\50 .... 

U011 .. 
U012 ... 
U014 .. 
U015 .. 
U010 ... 

U157 .. 
U016 .. 
U016 .... 
U017 .. 
U018 .. 
U01B .. 
U094 .. 
U012 .. 
U014 .. 

Subs1ance 

Acetyl chloride (C.R,T) 
Acrylemide 
Acryhc acid (I) 
Acrylonitnla 
Alanine. 3· [ p·bis(2·chloroothy!)am1no J 

phenyl-, L
Amitrole 
Aniline (l,TJ 
Auramine 
Azaserine 
Azirino(2' ,3':3,4)pyrrolo( 1,2-a)indole·4. 7 ·d•cne. 

6-amlno·S-[((am•nocarbonyl) oxy)methyll-
1, 1 a,2,S,Sa,6b·hexahydro-6a-melhoxy·5-
mathyl-. 

Banz[jJaceanthr,.lene. 1,2-dihydro·3-methyl
Benz[cJacridine 
3,4-Benzacridine 
Bimz"l chlorids 
Benz[a] anthraccne 
1,2-Benzanthracerie 
1.2-Benzanthracane. 7, 12-dimethyl· 
Benzenamine {l,T) 
Benzonamine. 4,4' ·carbonimidoytbis(N,N·di-

melhyl-
U049 .. Benzanamine, 4-Chloro-2-methy1-
U093.. Benzenamine, N,N'-dimethyl-4-phanylazo-
U156 .. . Benzenamine, 4,4'-methylenebis(2-chloro-
U222 •. . Benzanamine. 2·methyl-, hydrochloride 
Ut61.. Banzanamine. 2-methyl-5-nitro 
U019.. Banzene (l.D 
U038 .. Benzeneacetic acid, 4.ct,1oro-alpha·(4-.chloro-

U030 .. 
U037 .. 
U190 .. 
U028 •. 

phenyl)-alpha-hydroxy, eth~I aster 
Benzene. 1-bromo-4-phenol()'-
Bonzane. chloro-
1.2-Benzenedicarboxylic acid enhyd1ide 
1.2-Benzanedicarboxylic acid. [bls(2-eth~I· 

hexylj] ester 
UOG9.. 1,2-Benzanedicarboxyllc acid, ditnrtyl aster 
uoaa ...... 1,2-Benzanedicart:oxylic acid. diethyl eoter 
U102.. 1,2·Benzonadicarborylic acid, dimethyl asta1 
U107 ... -..... 1,2-Benzenedicarboxylic ecid, di-n-octyl estSf 
U070 .. Benzene, 1,2-dichloro-
U071 .. . Benzene, 1.3·dichloro-
U072 ..• Benzene, 1,4-dichloro-
U017 .. Benzene, (dichloromethyl)-
U223 .. Benzene, 1,3-diisocyanatomelhyl- (R,D 
U239 .. Banzana. dimethyJ-(1,T) 
U201 .. 1,3-Benzenediol 
U127 ... . Benzene, haxach!oro-
U056 .. Benzene, hexahydro· (l) 
U18B........ Benzene, hydroxy. 
U220 .. Benzene, methy1-
U105.. Benzene. 1-methYl·1-2.4-dinitro-
U106 •. .. .. Bonzene, 1-melhyl·2,6·dinitro-
U203 .. Bem:ene, 1,2-methylenedioli';-4-ally!-
U141.. Benzene, 1,2-methy!enedio~y·4-propeny\-
U090 .. • Benzene, 1,2-methy1anedioxy+4-propyl-
U055.. Benzene, (1-melhylethyl)- (l) 
U169 ... Benzene, nitro- (l.D 
U163 .. Benzene, pentachlcro-
U185 .. Benzene. pontach!oro-nilro· 
U020 .. Banzenosulronlc acid chloride (C.RJ 
U020 ..... . Bcnzenesulfonyl chloride (C,R) 
U207 .. . Benzene, 1,2,4,5-tetrechloro· 
U023 .. Benzene, (trichloromathy!)-{C.R.D 
0234.. Benzene, 1,3,5-trinitro- (R,D 
U021.. BenO'.ldine 
U202 .. .. 1,2-Benzisothiazolin-3·one, 1,1·dioxide 
Ut20 .. • Benw[j,kJfluorene 
U022.. . E!enzo[aJpyrene 
0022 . 3,4-Benzopyrene 
U197 ........... p-E!enzoi:;uinone 
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§ 261.33 

H.uardous 
Waste No. Substance 

U041 Ox1rane. 2·(chlorornemyl)-
U1B2 Paraldehyde 
1J 183 . PentachlorobDnlene 
U184 .. Pemachlomuthane 
U185 .. Pentac.hloroniuobenzene 
U242. .. Penrnchloroµhcmol 
U1B6 . 1.3·Pon!adiono {I) 
UHi7 ..• Phenacetin 
U18B Phenol 
U046 .. Phenol, 2-chloro-
U039 .. .. Phenol, 4-chloro·3-melhyl-
UOB1 .. Phenol, 2,4-0ichloro-
U062 ..•• Phenol, 2,6-dich!oro-
U101 ....•.......... Phenol, 2.4·dimethyl-
U170 .. Phenol. 4-nitro-
U242 ,... P!1enol, p"nlachloro-
U212 .. Phenol. 2,3,4,6-letrach1om-
U230 ..••.. Phenol, 2,4,5-lrichloro-
U231 ·······~······ Phenot. 2,4,6-trichloro-
U137 .. 1, 10-(1,2-pheny!ene)pyrane 
U145 .... Phosphoric add, Lead salt 
U067 .. Phosphorodithlolc acid, 0,0-diethy!-. S-melhy-

lester 
U189 .. Phosphowus sulfide (A) 
U 190 .• ........... Phlha!Jc anhydride 
U191 ............... 2·Picolina 
U192.. Pronamida 
U194 .. 
u110 •.•... 
U066 ..• 

1-Propanamine (1,ll 
1-Propanamlne, N-propyl- (I) 
Propane, 1,2-dibromo-3-dlloro

U149 .. ···········I PropanadirJl'!I" 
U171 •. •.. ...... Propane. 2-nitro- (1) 
U027 .. 
Ul93 .. 
U235 .. 
U126 ... 
U140 .... 
U002-.•. 
UOC7 ..• 
U084 .. 
U243 ...•. 
U009. 
U152 .. 
uoos .. 
U113 .. 
U118 ... 
U162 .. 
U233 ... 
U194 •• 
UOS3 .. 

Propnna, 2,2'oxybis[2-chloro-
1,3-Propana sullone 
1..Propanol, 2,3-dibromo-, phosphate {3:1) 
1-Propanol, 2,3-apoxy-
1-Propanol, 2-meth;rl· (l,T) 
2-Propanone (I) 
2·Propenamida 
Prop<!ne, 1,3-dichloro-
1-Propena, 1, 1,2,3,3,3--he~achloro-
2-Propenanitrilo 

" 2-Propenenilrila, 2-mathyl- (J,T) 
2-Propenoic acid {l) 
2-Propanoic acid, ethyl estor (I) 
2-Propenoic acid, 2-mathyl-, ethyl aster 
2-Propanoic acid, 2-meU1yl-, me1hyl aster (!,T) 
Propionic acid, 2-(2,4,5-trlchlorophenoxy)
n-Propylamina.{l.T) 
Propyleoo dich!on"do 

UlS6 ··············I Pyridine 
U155 ...........•.. Pyridine, 

minol
2-[(2-(dimethylamino)·2-theny!a-

U179. Pyridino, hexahydro-N-nitroso-
U191 .......•..••.• Pyridino, 2-mathyl-
U1&4 .... 4(1H)-Pyrimidinone. 2,3-dihydro-6-methyl-2-

thioxo-
U1$0 ·-··· , ••• Pyrrole, tetrahydro-N-nitroso
U200 .. Reserpine 
U2!l1 •..... , ....... 1 Rasorcinol 
u202 .............. Saccharin and salts 
U203 .............. Safrole 
U204 .. 
U204 .. 
U205. 
U015 .. .. 
U233, .. . 
U089 •.. 
U206 .. 
U135 ... 
U103 .. 
U189 .• 

•1 Se1enious acid 
Selenium dioxide 
Selenium disuJnde (R,T) 
l-Serine, diazoaca!ale (ester) 
Silvex 

.14,4'-Stilbencidiol, alpha,lllpha'-djathyl

. Streptorotccin 
Sulfur hydride 
Sulfuric 12cid, dimethyl aster 
Sultur phosphide (R) 

Title 40-Prctection of Environment 

Hazardous 
Was\!l No Substance 

U205. 
U232. 

Sulfur selen10e {A,T) 
2,4,5-1 

U207 .. 1,2,4,5-1 etrachlorobenz•me 
U20B. 1.1.1,2· Telrachloroethane 
U209 .. 1, 1,2,2·Tetrach!oroelhane 
U210 Te1rachloroelhylene 
U212 .. . 2,3,4.6-Te1rachlo1opnenol 
U213.. Tetrahydrofuran {IJ 
U214 .... Tha11'um(I) acetate 
U215 Thelhum(I} ca1bonate 
U216 . . ........ Thalliwn(I) chloride 
U217 .. . Thallium\!) nitrate 
U218 .............. Thioacetamide 
U153... . Thiomethanol (1,T) 
U219 .. . • Thiourea 
U244 .............. Thiram 
U220 .. , Toluene 
U221 .. •. Toluencdiamine 
U223..... Toluene diisocyanata (R,T) 
U222 . . •..•.•• 0-T oluidine hydrochloride 
uo11 .. 1H-1,2,4-Triazol·3-am;ne 
U226 .. 1, 1, 1-Trichloroethane 
U227 •. . 1,1,2-Trn:hloroelhane 
U228 .. . .... Trichloroelhene 
U228.. Trichloroe1hytene 
U121.. Trichloromonofluoromethane 
U230 .... H ...... 2,4,5-Trichlorophano! 
U231.. 2.4,6-Trichtorophenol 
U232 ·H·•·· . 2,4,5-Trichloropheno~acetic acid 
U234 .. sym-Trinitrobern:eno (R,T) 
U182.... 1,3,5-Trioxone, 2,4,5-trirnethyl-
U235 ••... Trls{2,3-dibromopropyl) phosphate 
U236 .. . . • T rypan blue 
U237 ,.. Uracil. 5[bis{2-chloromethyl)amino]-
U237 .. Uracil mustard 
U043 .••. .. Vinyl chloride 
U24B.. Warlarin, when present at concantra~ons ol 

U239 •. 
U200 .. 

U249. 

0.3% or less 
Xylene {l) 
Yohimban· 16-carboxylic acid, 11.17-dimelh

oxy-18-[ (3,4,5·trimathoxy-bern:oyl)oxy )., 
methyl ester 

Zinc phosphide. when present ar concentra· 
tions of 10% or less 

[45 FR 78529, 78541, Nov. 25, 1980, as 
amended at 46 FR 27477, May 20, 1981; 49 
FR 19923, Mn.y 10, 1934] 

EFFECTIVE DATE NOTE: At 49 FR 19923, 
May 10, 1984, § 261.33 was amended by re
vising three entries in the table in para
graph <eJ, and adding three entries to the 
table in paragraph Cf) identified by hazard
ous wnste numbers U248, (3-(aJpha-Aceton
Ylbenzyll-4-hydroxycoumarin and salts, 
when present at concentrations of 0.3% or 
less, and Warfarin, when p:resent at concen
trations of 0.3% or less), and U249. (Zinc 
phosphide, when present at concentrations 
of 10% or less), effective November 12, 1984. 
For the convenience of the user, the super
seded entries from the table in paragraph 
<eJ are set out below. 

364 

Chapter I-Environmental Protection Agency Pa<I 261, App. II 

§ 261.33 Ui11card1:d commercial chemical prod· 
ucts. nff-t;pcdfication speries, contniner resi
dues, und spill residues thereof. 

(e) • • 

~~~~u~-[ ~~--~~stance 
waste No 

P001 . ·············I 3·(elpha-acelo<'lylben~~l)·4·hydro>cycoumarin 
and salts 

POOL .... .I Warlarin 

P122 .............. ]Zinc phosphiL1e ,R,n 

APPENDIX I-REPRESENTATIVE 81U14PLING 
METHODS 

The methods and equipment used for 
sampling waste materials will vary With the 
form and consistency of the waste materials 
to be sampled. Samples collected using the 
sampling protocols listed below, for sam
pling waste with properties similar to the in
dicated materials, will be considered by the 
Agency to be representative of the waste. 

Extremely viscous liquld-ASTM Standard 
0140-70 Crushed or powdered material
ASTM Standard 0346-75 Soil or rock-like 
material-ASTM Standard D420-69 Soil
like material-ASTM Standard Dl452-65 

Fly Ash-like materiaJ-ASTM Standard 
02234-76 CASTM Standards are available 
from ASTM, 1916 Race St .. Philadelphia, 
PA 191031 

Containerized liquid wastes-"COLIW ASA" 
described in "Test Methods for the Eval~ 
uatlon oi Solid Waste, Physical/Chemical 
Methods,""' U.S. Environmental Protec
tion Agency, Office of Solid Waste, Wash
ington, D.C. 20460. [Copies may be ob
tained from Solid Waste Inform~tion. U.S. 
Environmental Protection Agency, 26 W. 
St. Clair St., Cincinnati, Ohio 45268] 

Liqui9 waste in pits, ponds, lagoons. and 
similar reservoirs.-"Pond Sampler" de
scribed in "Test Methods for the Evalua
tion of Solid \Vaste, Physical/Chemical 
Methods."'" 

This manual also contains additional in
formation on application of these protocols. 

"'These methods are also described in 
"Samplers and Sampling Procedures for 
Hazardous Waste Streams," EPA 600/2-80-
018, January 1980. 

APPENDIX 11-EP TOXICITY TEST 
PROCEDURES 

A. Extraction Procedure <EPJ 

1. A representative :;ample of the waste to 
be tested (minimum size 100 grams) shall be 
obtained using the methods specified in Ap
pendix I or any other method capable of 
yielding a representative sample within the 
meaning of Pa.rt 260. [Par detailed guidance 
on conducting the various aspects of the EP 
see "Test ~Iethods for the Evaluation of 
Solid Waste. Physical/Chemical Methods" 
(incorporated by reference, see§ 260.lU.1 

2. The sample shall be separated into its 
component liquid and solid phases using the 
method described in "Separation Proce
dure" below. If the solid residue i:o obtained 
using this method totals less than 0.5% of 
the original weight of the waste, the residue 
can be discarded and the operator shall 
treat the liquid phase as the extract and 
proceed immediately to Step 8. 

3. The solid material obtained from the 
Separation Procedure shall be evaluated for 
its particle size. If the solid material has a 
surface area per gram of material equal to. 
or greater than, 3.1 cm• or passes through a 
9.5 mm (0.375 inchJ standard sieve, the oper
ator shall proceed to Step 4. If the surface 
area is smaller or the particle size larger 
than specified above, the solid material 
shall be prepared for extraction by crush
ing, cutting o.r grinding the material so that 
it passes through a 9.5 mm <0.375 inch) sieve 
or, if the material Is in a single piece, by 
subjecting the material to the "Structural 
Integrity Procedure" described below. 

4. The solid material obtained In Step 3 
shall be weighed and placed in an extractor 
with 16 times its .weight of deionized water. 
Do not allow the material to dry prior to 
welghing. For purposes of this test, an ac
ceptable extractor is one which will impart 
sufficient agitation to the mixture to not 
only prevent. stratification of the sample 
and extraction fluid but also insure that all 
sample surfaces are continuously brought 
into contact with well mixed extraction 
fluid. 

5. After the solid material and deionized 
water are placed in the extractor, the opera-

"'The percent solids is determined by 
drying the filter pad at BO"C until It reaches 
constan.t weight and then calculating the 
percent solids using the fOllowing equation: 

Percent solids = 

{weighl of pad + solid) - (tare weigh! at pad) 

lnltial weight ol sample 
X100 
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tor shall begin agitation and measure the 
pH of U1t sollllion in the extractor. If the 
pH is greatt'r than 5.0, the DH of the solu
tion shall be decreased to 5.0 ± 0.2 by 
adding 0.5 N acetic acid. II the pH is equal 
to or less than 5.0, no acet.ic acid should be 
added. The pl{ of t.he solution shall be mon
itored, as described below, during the course 
of the extraction and if the pH rises above 
5.2, 0.5N acetic acid shall be added to bring 
the pH down to 5.0 ± 0.2. However, in no 
event shall the aggregratc amount of acid 
added to the solution exceed 4 ml of acid 
per gran\ of solid. The ruixture shall be agi
tated for 24 hours and nlaintained at 20·-
4o·c C66"~104'F) during this time. It is rec
ommended that the operator monitor and 
adjust the pH during the course of the ex
traction with a device such as the Type 45-A 
pH Controller manufactured by Chemtrix, 
Inc., Hillsboro, Oregon 97123 or its equiva
lent, in conjunction with a metering pump 
and reservoir of 0.5N acetic acid. If such a 
system is not available, the following 
manual procedure shall be employed: 

(a) A pH meter shall be calibrated in ac
cordance with the manufacturer's specifica· 
tioru. 

Cb) The pH of the solution shall be 
checked and, if necessary, 0.5N acetic acid 
shall be manually added to the extractor 
until the pH reaches 5.0 ± 0.2. The pH of 
the solution shall be adjusted at 15, 30 and 
60 minute intervals, moving to the next 
longer interval if the pH does not have to be 
adjusted more than 0.5N pH units. 

(c) The adjustn1ent procedure shall be 
continued for at lea.st 6 hours. 

Cd) If at the end of the 24-hour extraction 
period, the pH of the solution is not below 
5.2 and the maximum amount of acid (4 ml 
per gram of solids} has not been added, the 
pH shall be adjusted to 5.0 ± 0.2 and the ex
traction continued for an additional four 
hours, during which the pH shall be adjust
ed at one hour intervals. 

6. At the end of the 24 hour extraction 
period, deionized water shall be added to 
the extre.ctor in an amount determined by 
the following equation: 
V=<20JCW)-16CW>-A 
V =ml deionized water to be added 
W=welght in grams of solid charged to ex-

tractor 
A=ml of 0.5N acetic acid added during ex

traction 
7. The material in the extractor shall be 

separated into its component liquid and 
solid phases as described under "Separation 
Procedure." 

S. The liquids resulting from Steps 2 and 7 
shall be combined. This combined Uquld Cor 
the waste itself lf it has less than 1f..: percent 
solids, as noted in step 2) ls the extract and 
shall be analyzed for the presence of any of 
the contaminants specified In Table I of 

Title 40-Protection of Environment 

§ 261.24 using the Analylical Procedures 
designated below. 

Separation Procedure 

Equipment: A filter holder, designed for 
filtration media having a nominal pore size 
of 0.45 micrometers and capable of applying 
a 5.3 kg/cm~ (75 psll hydrostatic pre.ssure to 
the solution being filtered, shall be used. 
For mixtures containing nonabsorptive 
solids, where separation can be effected 
without irnpostng a 5.3 ki;"/cm"- pressure dif
ferential, vacuum filters employing a 0.45 
micrometers filter merlia can be used. (For 
further guidance on filtration equipment or 
procedures see "Test Methods for Evaluat
ing Solid Waste, Physical/Chemical Meth
ods" incorporated by reference, see 
§ 260.11). Procedure:i 

CD Following manufacturer's directions, 
the filter unit shall be assembled with a 
filter bed consisting of a 0.45 micrometer 
filter membrane. For difficult or slow to 
filter mixtures a prefilter bed consisting of 
the following prefilters in increasing pore 
size (0.65 micrometer men1brane, fine glass 
fiber prefilter, and coarse glass fiber pre
filter) can be used. 

(ii) The waste shall be poured into the fil
tration unit. 

(iii) The reservoir shall be slowly pressur
ized until liquid begins to flow from the fil
trate outlet at which point the pressure in 
the filter shall be Immediately lowered to 
10-15 psig. Filtration shall be continued 
until liquid flow ceases. 

(iv) The pressure shall be increased step
wise· in 10 psi increments to 75 psig and fil
tration continued until flow ceases or the 
pressurizing gas begins to exit from the fil· 
trate outlet. 

(v) The filter unit shall be depressurized, 
the solid material removed and weighed and 
then transferred to the extraction appara
tus, or, in the case of final filtration prior to 

~This procedure is intended to result in 
separation of the "free" liquid portion of 
the waste from any solid matter having a 
particle size >0.45 p.m. If the sample will 
not filter. various other separation tech
niques can be used to aid In the filtration. 
As described above, pressure filtration ts 
employed to speed up the filtration process. 
This does not alter the nature of the separa
tion. If liquid does not separate during fil· 
tratlon, the waste can be centrifuged. ll sep
aration occurs during centrifugation, the 
liquid portion <centr1fugate> is filtered 
through the 0.45 p.m filter prior to becoming 
mixed with the liquid portion of the waste 
obtained from the initial filtration_ Any ma· 
terlal that will not pass through the filter 
after centrifugation is considered a solid 
and Is extracted. 
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arw.lysi:>. discarded. Do nol allow lhe materi
al retained on Lhe filter pad to dry prior to 
weighing. 

(Vi) The liquid 11hasc shall be stored at 4°C 
for subsequ.:nt use in Step 8. 

B. Structural /11le9rity Procedure 

Equipment: A Structural Integrity Tester 
having a 3.18 cm ( l.25 in.) diameter hammer 
weh,hing 0.33 kg (0.73 lbs.) and having a 
free fall of 15.24 cm (6 in.) shall be used. 
This device is available from Associated 
Design and Manufacturing Con1pa.ny, Alex· 
andria, VA 22314, as Part No_ 125. or it may 
be fabricated to meet the specifications 
shown in Figure L 

Procedure 

L The sample holder shall be filled with 
the material to be tested. If the sample of 
waste is a large monolithic block, a portion 
shall be cut from the block having the di
mensions of a 3.3 cm <1.3 in.) diameter x 7.1 
cm C2.8 in.) cylinder. For a fixated waste, 
samples may be cast in the form of a 3.3 cm 
Cl.3 in.) diameter x 7.1 cm <2.8 in.} cylinder 
for purposes of conducting this test. In such 

cases, t.hc waste may be allowed to cure for 
30 days µrior to further testing. 

2. The sarnp\c holder shall be placed into 
the SLructural Integrity '.fester. then the 
hammer shall be raised to its maximum 
height and dropped. This shall be repeated 
fifteen times. 

3. The tnaterial shall be removed from the 
sample holder, weighed, and transferred to 
the extraction avparatus for extraction. 

Analytical Procedures for Analyzing Extract 
Contaminants 

The test methods for analyzing the ex
tract are as follows: 

L For arsenic, barium, cadmium. chromi
um, lead, mercury, selenium, silver, endrin, 
lindane, methoxychlor, toxaphene. 2,4-
0[2,4-dichlorophenoxyacetic acid) or 2,4,5-
TP [2,4,5-trlchlorophenoxypropionic a.cidJ: 
"Test Methods for the Evaluation of Solid 
Waste, Physical/Chemical Methods" <incor
porated by reference, see § 260.lll. 

2. [Reserved] 
For all analyses, the methods of standard 

addition shall be used for quantification of 
specles concentration. 
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!'- I-

-

15.25cm 
15··1 

COMBINED 
J.. WEIGHT 

331< g 

l.7Jlbi 

13 15cm) 
11.25 .. , 

/

SAMPLE 

-.=£ HASTOMERl_C"' 
~ SAIVIPLE HOLDER 

J 1 '/;.~')it 
~.:~.~:: 7 lcm 

J:• _ ·.;. "' 12.B"I 
~"> .>;· ,.. . l 
ti~~-:~i; 

l:~,';.~~ 
9 4cm 
13.7""1 

-*ELASTOMERIC SAMPLE HOLDER FABRICATED Cf. 
MATERIAL FIRM ENOUGH TO SUPPORT THE SAMPLE 

Figure 1 

COMPACTION TESTER 
l45 FR 33119, May 19, 1980, as amended at 46 FR 35247, July '7, 19811 
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APPENDIX III-CHEMICAL AtH•LYSIS 
TEST METHODS 

Tables 1, 2. anU 3 specify the appropriate 
analytical procedures, de-:;cribed in "Test 
lActhods for Evaluating Solid Waste, Physi
cal/Cheuiical Methods," <Inco:rpora.ted by 
reference, see § 260.11) which shall be used 
to determine whether a sample contains a 
given Appendix VII or VIII toxic constitu
ent. 

Table 1 Identifies each Appendix VII or 
VIII organic constituent along with the ap
proved measurement method. Table 2 iden
tifies the corresponding methods for inot· 
ganJc species. Table 3 summarizes the con
tents of SW-846 and supplies specific sec
tion and method numbers for sampling and 
analysis methods. 

Prior to final sampling and analysis 
method :rele;:::tion the analyst should consult 
the specific section or method described in 
SW-S46 for additional guidance on which of 
the approved methods shc.uld be employed 
for a specific sa..'llple analysis situathln. 

TABLE 1-ANJl..L YSIS METHODS FOR ORGANIC 

CHEMICALS CONTAINED IN S\V-846 

Compom"' 

Aa.tcnitrila.-.•• 
Acrolein ······-·-··· 
ACl)1amida -
Acrytooltrila 
Benzene ..• 
Banz(a)antlvaoona ... 

Benzo{a)pyrena ·-· 

Banzolrichlorida .. . 
Bcmzyl chloride .. . 

Benzo(b)l!uoanthena •.. 

Bis(2·ch!or06thoxymathnna) .. 

B!s(2-ch!oroeU1yl)ethor -···-····· 
Sl~(2-ch1oroisopmp~llwr ... 
ceroon disulfide--··· 
Carbon te!Jo.chlorida ... 
Chlordane .... ___ ····-·····-· 
Chlorinat<l'J dlbenzodioxins .......... , 
Chiorina\!ld biphanyls- .••. 
Chloroooo:.0.1d6hyde .. 
Ch!orobim~ana .. 

Ch\O!olorm ·-··· 
Chloromethane •.. 
2·Chlorophanol .. 
Ctuysene .. 

Creosote 
Croso!(s) ..... 
Cresytic Acidjs) .. 
Dichlorobenz<:ne.(s) . 

Fu-st editior1 
mathod(s) 

8.03, 8.24 
8.03. B.24 
8.01, 8.24 
8.03, 8.24 
8.02, 8.24 
8.10. 8.25 

8_10, B.25 

8.12, 8.25 
8.01, 0.12, 
8.24, 8.25 
8,10, 8.25 

8.01. n.24 
8.01, 8.24 
6.01, 8.24 
8.01, 8.24 
8.01, 8,24 
8.08, 8.25 
8.08, 8.25 
8.oa. e_25 
6.01, 8.24 

8.01, 6.02, 
8.24 

B.01, 8.24 
8.01, 8.24 
8.04, 8.25 
8.10. 8.25 

610, 8.25 
8.04. 6.25 
8.04, 8.25 

8.01. 8.02. 
8.12, 8.25 

Seoornl 
erlilion 

mothod{:-.J 

8030, 6240 
6030. 8240 
8015, 8240 
8030, 824.Q 
6020, 8024 

8100, 8250, 
8310 

8100, 8250, 
8310 

8~20. 8250 

8120, 8250 
8100. 8250, 

6310 
8010. 8240 
8010, 8240 
8010. 6240 
8015, 8240 
8010. 8240 
8060, 8250 
aooo. s250 
ec8o. 8250 
8010, 8240 

8020, 6240 
8010. 8.240 
6010. 8240 
8040. 8250 

8100, 8250, 
8310 

8100, 8250 
6040, 8250 
6040. 8250 

8010, 8120, 
6250 

TAGLE 1-ANALYSlS METHODS FOR ORGANIC 

CHEMICALS CO~ffAINED IN SW-846-Contin

ued 

Compound 

Oich!oroolhana{s) .•. - .. 
Dichloromathane ..• 
Dichlorophenoxyacotic acid ......... 

1 

Dicllloropropanol .•. 
2'.4-Dimethylphonol ..... 
Dinitrobanzone .. 
4,6-Djnitro-o-cresol ... 
2,4.Qinilrololuene .. 
Endrin .. 
Ethyl elhar ..•.. 

Fonnaldehyde •... _ ... 
For.nic ecid .. 

Heptachlor .. ······-·····-··· . 
Hex.achlorobonzerm •• 
Hexachlorobutadiena ... 

Hexachloroelhane ·········-···. 
He~achtorocyctopentadiane .••• 
Lindane ... 
Maleic anhydride-··· 
Methanol .. 
MalhomyL. 
Methyl ethyl ketone .. 

Methyl isobutyl ketone .. 

Nap\halene .. 
N:ipthoquinone .. 

Nitrobsnzena .. 
4·Nitropheno\ ... 
Paraldehyda (trimer of acetal-

dahyde) ...• 
Penlach!oroptienol .•... 
Phenol .. 
Phorate .•• 
Phosphorodithioic acid estors .. 

Phthalic anhydride .. 

2-Pico!ine ... 

Pyridine... . ......... _ .. 

Te!roch!orobsnzena(s} .. 
Tatrachloroethane(s) •• 
T etrachloroethona .. _ ... 
T etrechlorophanol .. 
To:Uane .. 
Tolt.ienediamino .. 
T o!uene diisocyanato(s) .•... 
Toxnphene .. 
Trichloroe!himo ..... 
Trichloroothene(s) .. 
Trichlorolluoromotharia .. 
Trichlorophenol{s) ...... 
2,4.5·Trichforophenoi,)' prop1on-

ic acid .. 
Trichlo1opropo.rm .. 
Vinyl chloride .. 
Viriylidene chloride ... 
Xylene ... 

First od•liori 
mettmd(s) 

8 01, 8.24 
6.01, 8.24 
6.40. 6.25 
8.12, 6.25 
6.04, 6.25 
8.09. 6.25 
6.04, 8.25 
8.09, 6.25 
8.08, 6.25 
B.01, 6.02. 

6.24 
8.01. 6.24 
8.06, 8.25 
6.06, 6.25 
8.12, 6.25 
8.12, 6.25 
8.12. 8.25 
6.12, 8.25 
8.08, 8.25 
6.06, 8.25 
6.01. 6.24 

6.32 
6.01, 6.02, 

8.24 
8.01, 6.02, 

6.24 
8.10. 6.25 

8.06, 8.09, 
8.25 

8.09, U.25 
8.04, 6.25 

8,01, 6.24 
6.04. 6.25 
6.04, 8.25 

B.22 
8.06, 6.09, 

6.22 
8.06. 8.09, 

8.25 
8.06, 8.09. 

6.25 
6.06, 6.09. 

625 
6.12. 6.25 
8.01, B.24 
8.01, 6.24 
8.04, 6.24 
8.02, 6.24 

8.25 
8.013, 8.25 
6.06, 8.25 
6.01. B.24 
8.01. 8.24 
e.01. 8.24 
8.04, 8.25 

BAO. 8.25 
6-01, 8.24 
6.01, 8.24 
8.01. 8.24 
8.02, 8.24 

Seccind 
edolion 

melhod(s) 

8010. 6240 -
6010. 6240 
6150. 8250 
8120, 6250 
8040, 1!250 
8090, 6250 
8040, 1!250 
6090, 8250 
6080, 8250 

6015, 6240 
8015. 8240 

8250 
8080, 8250 
6120, 6250 
8120. 8250 
1!010. 8240 
8120, 6250 
6080. 8250 

8250 
8010, 6240 

6250 

8015, 8240 

8015, 6240 
8100, 6250 

6090, 8250 
6090, 8250 
8040, 8240 

8015, 8240 
8040, 8250 
6040, 8250 

6140 

8140 

6090, 8250 

8090, 6250 

BOSO, 8250 
6120, 8250 
8010. 8240 
8010, 6240 
6040, 8250 
8020. 8024 

6250 
8250 

8060, 6250 
8010, 6240 
6010, 8240 
6010, 8240 
8040, 6250 

6150, 8.250 
8010, 6240 
8010. 6240 
6010, 6240 
8020, 6240 

' Analyna for phanentilrene and carbazo!e; if these are 
prasonl In e ra~o between 1.4:1 and 5:1 craosota should be 
considered present. 
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TABLE 2--ANALYS!S MElHOOS FOR INORGANIC 

CHEMICALS CONTAINED IN SW-846 
TABLE 2·--ANALYSIS METHODS FOR INOHGANIC 

CHEMICALS, CONl AlNED !N SW 846-Contin
ued 

Compound I F11sl mJ1\1on edition 
1 

Second 

s.,cond melhod(s) method(<>) 
Compound first od1t1on ed1\ton me!hod(s) mtlthod(s) 

Anl!mony. 6.50 7040, 7041 ~·- ---·------ ------· 
Arsenic .. 6.51 7060. 7061 Mercury .. ll57 7470, 7471 
8ariun1 .... B.52 7060, 7081 Nlcktll. . B.58 7520, 7521 
Cadmium ............. ___ ••.. 6_53 7090, 7091 SelBnium .. 6,59 7740, 7741 
Ovomium ....... '·" 7190, 7191 Silver .... 8.60 7760, 7761 
Ctuumium: He>1avalent. 6.545, B.546, 7195, 1rn6, Cyarndes ... B.55 9010 

8.547 7197 Total Organic Ha!ogen ..• B.66 9020 
Lead ... '.56 7420. 7421 Sulfides .... 6.67 9030 

TABLE 3~SAMPUNG AND ANALYSIS METHODS CONTAINED lN SW-846 

TiUe 

Sampling of Solid Wastes ... 
Development of Appropriate Sampling Plans .. 

Regulatory and Scientific Obje::cUves. 
Fundamental Statisllcal Concepts....... • .......... . 
Basic Statistical Strategies ... 

Simple Random sampling ................ . 
Slfatified Random Sampllng .... . 
Systematic Random Sampling ...• . 

First edition 

Section 
No. 

LO 

Method 
No. 

LO r···· ···········•·1 1.0-2 ................... . 
1.0-3 ................... .. 
1.0-7 ·-·· ............... . 

Se;;ond adltion 

Section 
No 

1.0 
1.1 

1.1.1 
1.1.2 
1.1.3 

1.1.3.1 
1,1.3.2 
1.1.3.3 

Method 
No. 

Special Consideration~ .. -· 1.0-7 1 ................ ··I··· ................ 1 
Composite Sampling... • ............................ ~... . ...... 1 ................ - ... ! 
Subsampling .................. . 
Cosl and Loss Fun;;lions. 

lmplemenlation Of Sampling Plan.. .. .......................... .. 
Sa!ection of Sampling Equipment.. 

Composite Liquid Waste Sampler .. 
Wetghted Botl!a .. 
Dipper... . ....... - .. .. 
ThiaL. 
Trier .. 
Auger .... _ ..... 
Scoop e.nd Shove!. •. 

Sala.ction ol Sample Containars ..... 
Processing 11nd Storage of Samples .. 

Documentation 01 Chaln of Custody 
Sample Labels •.. 
Sample Seals •.• 
Field Log Sook ..... 
Chain-o!-Custody Record .•... 
Sample Analysis Aeq1.Jest Sheet.. ... 
Sample Dafivery to Laboratory .. 
Shipping of Samples.. .. , ........... _ ............................................... ! 
Receipt and Logging ol Sample .. . 
Assignment or SamplS for Analysis .. .. 

SampUng Methodology .................................. . 
Containers .. 
Tanks .. 
Waste Piles .. 
Le.ndliUs and Lagoons ... 

Waste Evaluation Procedures ................... .. 
Characte::ristics 01 Hm:ardous Waste .. . 

1.0-1 I···· ····-····I 
3.2.1 
3.2.2 .... 
3.2.3 
3.2.4 
3.2.5 
3.2.S . 
3.2.7 

3.3 
3.3 
2.0 .... - ...... . 

2.G-1 .................... . 

2.0-3 ······-··-··· 
2.0-5 
2.0 .. s 
2.0-9 

2.0-10 
2.0-10 
2.0-12 
2.0-13 

3.0 
3.2-2 
3.2-2 
3.2-2 
3.2-2 

lgnitability ................................................... 4.0 
Pansky-Martens Clcsvd-Cup Method.................. 4.1 
Setal!ash Closed-Cup Me\hoi:I.. . .. ·-··· 4.1 

Corrosivity .•. 5.0 
Corrosivity Toward Steol...... . ........... -..... 5.3 

Reactivity ......................... .......... 6.0 
EKl.raction Procedure Toxicity........................ 7.0 

1.1.4.1 
1.1.4.2 
1.1.4.3 

1.2 
1.2.1 

1.2.1.1 
1.2.1.2 
1.2.1.3 
1.2.1.4 
1.2.1.5 
1.2.1.6 
1.2.1.7 

1.2.2 
1.2.3 

1.3 '-··· 
1.3.1 
1.3.2 
1.3.3 
1.3.4 
1.3.5 
1.3.6 
1.3.7 
1.3.B 
1.3.9 

1.4 
1.4.1 
1.4.2 
1.4.3 
1.4.4 

2.0 
2.1 

2.1.1 
2.1.1 
2.1.1 
2.1.2 
2.1.2 
2.1.3 
2.1.4 

Extraction Procedure Toxicity Test..... . ....... 7.1, 7.2, 7.5 ' 

1010 
1020 

1110 

~.lathed and Structural Integrity Tast..... 7.4 2.1.4 I 1310 
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TABLE 3·- SAMPLING ANO ANALYSIS METHODS CONTAINED IN SW--846-Continued 

T1Ue 

-~ _,, _____________ _ 
Sample Workup Techniques ..... 

Inorganic Techniques 
Acid Olgesllon lor Flame AAS 
Acid Diges1lon fa; Furnace AAS .... 
Acid Digestion ol Oi~ Grease. or W<1.>< .... 
Dissolution Proceduro for Oil, Greasa or Wax .... 
Alkatine Digestion ..... 

Organic T achniques .. 
Separatory Funnel Uquid-Liql.lid Exlraction... • , .. , ............... 1 
Continuous Liquid-Liquid Extraction ... 
Acid· Base Cleanup El<'!raction .. 
So>1hle1 Extraction ... 
Sonication Extraction ... 

Sample Introduction Techniques ... 
Headspace ......... - ... 
Purga-.and-T rap --··· 

Inorganic Analytical Methods •. 
Antimony, Flame AAS ... 
Antimony. Fuma;;e AAS .. 
Arsenic. Flame AAS ... _ ...... 
Arsenic. Furnace AAS .. 
Barium, Flame AAS .... 
Barium. Furnace AAS ........... .. .......... -·-··· 
Cildmium. Flame AAS .. . 
Cadmium, Furnace AAS .............. ········-···-··· 
Chromium, flame AAS ······- ............................... . 
Chromium, Furnace AAS ........... - .. . 
Chromium, 1-lexavalent. Coprecipitation ..... 
Chromium. Haxavalant, Colorimetric .. 
Chromium. He>:avalent. Chslalion ... 
lead, Flame AAS .......... . 

.lead. Furnace AAS ..................... . 
Mercury. Cold Vapor, Liquid ... 
MerCU/y. Cold Vapor. So~d ...... 
Nickel, Flame AAS .. 
Nickel, Fumac:e AAS ......... . 
Selenium, Flame AAS ..... . 
Selenium, Gaseous Hydride AAS .. . 
Silver. Flame AAS ...................................... . 
Silver. Fumac:a AAS ...... .. 

Organic: Analytical Malhods ...• 
Gas Chromatographic Me1hods .•.• 

Halogenated Volatile Organics .. 
Nonhaloganatad Volatile. Organics .. 
Aromatic Volatile Org1111Ics .. 
Acrolein, Acrylonitrile. Acolonilrile .. 
Phenols .. 
Phthalate Esters ... 
Organochlorine Pesticides and PCSs .. . 
Nilroamma!L"S and Cyclk: ICetones ... .. 
Polynuc!ear Aromatic Hydrocarbons .. . 
Chlorinated Hyd1ocamoos ......... . 
Organophosphorus Pesticides .. . 
Chlorinated Herbicides .. 

Gas Chromatographic/Mass Spectroscopy Methods (GC/MS) •.•. 
GC/MS Volatiles... ----..... 
GC/MS Semi-Volatiles, Packoct Column .. 
GC/MS Semi· VOiatiles, Capillary .. _ ........ - ................ . 

H•gh Performance Liquid Chromatcgraphic Methods (HPLC) 
Pol;rnuclear Aromntic Hydrocarbon~ .. 

Miscellaneous Analytical Malt':ods .... 
Cyanide; Total and Amenable to Chlotination ........... .. 
Total Organic Halogen (TOX) .• 
Sulfides ...... 
pH Measurement. 

Quality Conlrol/Ouality Assu1ance .... 
Introduction ..... 
Program Design • 
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-- - ---
fnst <!dit1on ----

Secl!on Method 
No No __. ___ --· 

8.49 

8.49-9 
8.4g-S 

,0 8.458 
,.0 . ........ ~ .... 
9.0 9.1 
o.o 9.01 
,.0 e.a4 
,.0 6.86 
,.0 8.85 

6.0 8.82 
00 B.83 
,.0 
,.0 8.50 
M a.so 
,0 B.51 
'·0 8.51 
M 8.52 
,0 8.52 
,.0 8.53 
,.0 '·" 6.0 '·" ,.0 '" ::~I B.545 

6.546 
,.0 8.547 
M 8.56 
M 6.56 
,.0 8.57 
6.0 8.57 
M 8,58 
M 6.56 
60 8.5g 
e.o 8.59 
6.0 8.60 
,.0 6.60 
M 
6.0 
60 8.01 
,.0 8.01 
,.0 6.02 
M 6.03 
,.o 8.04 
,.0 8.06 
6.0 906 
M 6.09 
M 8.10 
0.0 . 8.12 
6.0 8.22 
00 9'0 
,.o 
M 8.24 
6.0 8.25 
M 8.27 
,0 

'·' 6.10 

'·' 6.0 6.55 
90 8.66 
6.0 B.67 
5.0 5.2 

10.0 
10.0 
10.0 

---··-- ---
Second edition --

Seclion 
No. 

---

•. 1 
•.2 
•.2 
•.2 
•.2 

'·' •.2 
5.0 
5.0 
5.0 
7.0 
7.0 
7.0 
7.0 
7.0 
70 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
70 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
6.0 
6.1 
,.1 
,.1 
,1 
,.1 
,.1 
,.1 
61 
,.1 
,1 
6.1 
,.1 ., 
0.2 
,2 
62 
6.2 ,, ,, 
9.0 
90 
9.0 
90 
9.0 

10.1 
10.1 
10.2 

-·-

3010 
3020 
3030 

,o 

'0 

,5 ,, 
" '0 

'o 

0 

0 
5 

'O 
0 
0 
0 ., 
'0 
0 
0 
0 
0 

0 

0 

' ,o 
0 
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TABLE 3--SAMPLING AND ANALYSIS METHODS CONTAINED IN SW- 846-Continucd 

Tille - -;,-~~~~- ~~tto~~-- - Scctoon I- Mtolhod 

Fir,,_t:J;tl~~- --~--- Sucond t!d1\1on 

No No. No_ i No 

Sampling . . . .... rn.o mm ~ •••••• rn l ····•······ ,•,m1lys1s... 10.0 ...... .. ..... ..... 10.4 ................... . 
Data Handling.. 10_0 ·- --·· ·--- 10.5 _ .................. . 

-- -------- -
1 Sec specific metal. 

[48 FR 15257, Apr. 8, 19831 

APPENDIX IV--[RESERVED FOR 
RADIOACTIVE WASTE TEST METHODS] 

APPENDIX V-[RESERVED FOR l:NFEC· 
TlOUS WASTE TREATMENT SPECIFICA
TIONS] 

APPENDIX Vl-(RESERVED FOR 
ETIOLOGIC AGENTS] 

APPENDIX VII-BASIS FOR LISTING 
HAZARDOUS WASTE 

EPA 
hazard-

'"' wnsta 
No. 

F001 •... 

F002 •••. 

Hazardous constituents lor which listed 

Tetrachloroethylene, methylene chloride trichlor
oathylene, l, 1, 1-trtchloroathane, carbon \elra
chloride, ch!orinatod lluorocarbons. 

Tetrach!oroethyhme, methylene chloride, trichlor
oethylene, 1, 1, 1-trich!oroathane, chloroberu:ane, 
1, 1,2-lrk:hloro-1.2,2·trilluoroethane, ortho-dich
lorobenzene, trichlorollllOromethane. 

F003 ... ··1 NA 
F004 •• Crescls and cresylic acid, nitrobanzene. 
FOOS.. . .. Toluene, methyl eUiyl ketone, carbon disulfide, 

isobutanol, pyridine. 
F006 •.•• Cadmium, hexavekmt chromium. nickel, cyanide 

(complexed). 
F007 .. . Cyanide {sa!ts). 
FOOB.. Cyanide {salts). 
F009 ....... Cyanide {salts). 
f010..... Cyariide (salts). 
F011.. Cyanide (salts). 
F012 ....... Cyanide (complexed). 
F019 ••.• , Hexeva!ent chromium, cyanide (comp!exod} 
F024 .. Chlororneltlane, dichloromethane, trichlorome\h-

ane, carbon tetrachloride, chloroethy!ene, 1,1-
dichloroethane, 1,2-d"K:hloroathana, trans-1·2-
dichlo;oelhylene. 1, 1-dlchloroethylena, 1, 1, 1-
bichlorcalhane, 1,1,2-trichloroethane, trichlor
oethylane, 1, 1, 1,2-tetra-chloroelhane, 1 , 1,2,2-\e
trachlorcethane, tetrechloroeU1ylene. pentach
lorOllthane, hexachloroethane, ally! chloride (3-
chtoropropene), dich!oropropana, dichloropro
perm, 2-chJoro-1,3-butadiene, hexach\oro-1,3-
butadione, hexachlorocyc!opa;itadiene, haxach· 
lorocyclohexana, benzene. chlorbenzene, dich
lorobero:enes, 1,2,4-trichlorobenzene, tetrach!or
obenzene, pentachlorobenzene, he~achJoroben· 
zene. toluene, naphlhatene. 

EPA 
hazard-

ous I Hazardous constituents for which listed 
waste 

No. 

K001 ....... I Pentachiorophenol, phen(!I, 2-chlorophenol, p-
ch!orO.m-cresol, 2,4-dimethylpt>enyl, 2.4-dirntro· 
pheno!. lrichlorophenols. tetrachlorophenols, 
2,4·dinitrophenol, cresos-ote, chrysene, naphtha-
lene, fluoranthe(>e, bem:o(b)fluoranthene. 
benzo(a)pyrene, indeno(1,2,3·cd)p~rene, 
benz{a)anthracene, dibonz(a)anthracene, acen
aphthalone. 

K002... Hexavalent chromium, lead 
K003... Hexavalent chmmium, lead. 
K004...... Hexavalent chwmlr.rm 
KOOS ...•.. Hexavalant chromium, !oiiad. 
K006.... Haxavalent chromium. 
K007 ....... Cyanide (complexed), hexa· .. alent chromium. 
KOOS... Hexuvalent chromium. 
KOOS.... Chloroform, lom1aldehyda. methylene chloride. 

methyl chloride, para!dehyde. lo1mlc acid. 
K010... Chloroiorm, formaldehyde, methylene chloride, 

methyl chloride. paraldahyde, formic acid, chlor
oacetaldehyde. 

KOl 1.. Ac:ylonitrila. acelonitrile, hydrocyanic acld. 
K013... Hydlocyanic acid, acrylonitri!e, acelonltrila. 
K014... .. Acetonitrila, acrylamide. 
KOi5..... Sar:zyl chloride, chlorobenzene, toluer.e, benzo

trlch!oride. 
K016... .. Hex!!chloroberu:ene, hexachlorobutadiene, carbon 

tatrachloride, he~achioroethane. parchlorO<llhy
lene. 

K017 ...... .1 Epichforohydrin, chloroothers [bis(chloromethyl) 
ether and bis (2-chloroethyij ethers], trichloro
propane, dichloropropanols, 

Ko1a .•.•.. 11,2-dichloroethane, trichloroethy!ane, hGicachloro-
butadiene, hoxactilombenzene. • 

K019. ···~ Ethylana dichloride, 1,1,1-lrich!oroethane. 1, 1,2· 
trich!broethane, tatr!lch!oroethanas {1, 1,2,2-le-
1rachloroet.'1ane and 1, 1, 1,2-tetrachloroaihana), 
lrichloroalhylena. tetrachloroathylane, carbon 
tetrachloride, chloroform, vlr1yl chloride, vinyli
dene chloride. 

K020... • .. I Ethylene dichloride, 1.1. 1-lrichloroathane. 1, 1,2-
trich!oroethane, letrachloroethanes (1,1,2,2-te
trachloroethane and 1,1, 1,2-telrachloioethane), 
trichloroethylene, le!rachlorcethylene, carbon 
tetrachloride, chlorolorm, vinyl chlorida, vinyli
dane chloride. 

Ko21.. Antimony, carbon tetrachloride, chloroform. 
1<022.... Phenol, 1ars (polycycUc aromatic hydrocarbons). 
K023,... Phtha!ic anhydride, maleic anhydride, 
K024.. Phthalic anhydride, L4-naphlhoquinone. 
K025... Meta-dinitrobenzene, 2,4-dinitro:oluene 
K026... .. Paraldehyde, pyridines, 2-picoline. 
K027 ....... Toluene diisocyanate, lo!uene-2, 4-diamine. 
K028.... 1,1,1-trichloroathana. vinyl chloride. 
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fPA 
hazard· 

o"s Hazardous cons1i!uen\S tor wtuch listed 
w.:isl.i 

No 

K029 ·--··11,2-d1chloroeLhane, 1,1,1-lllchk>roethane, vinyl 
chloride. w•yhdene chloride, chlorotorm. 

K030 ...... Hexachlorobenzene, t-.i!xachlorobutadiene, he:<a-
chloroe1hane, 1,1,1,2-tetrachlomelhane, 1,1,2,2-
tolrachloroethane, ethylallil dlch!oride. 

K031.. Arsenic. 
1<032.... Heicactilorocyc!opentadiene. 
K033,... Hexachlorocyclopentadiene-
K034.... Hel(llchlorocyclopentadiene. 
K035 ....... Creosote, chrysene, naphUm1ene, fluoranlhene 

benzo(b) f!uoranlheno, benzo(a)pyrane, 
indeno(1,2,3-cd) py1e.ne, benzo{a)anthracana. 
Wbenzo(a)anlhracana, acenaphtha!ene. 

K036 ...... Toluene, phosphorodilhioic and phospt10roth1oic 
acid esters. 

K037... • Toluene, phosphorodlthioic and phosphorolhioic 
acid esters. 

K038...... Phorate, forrnalOOhyde, phosphorodilhioic and 
phosphoro:hicic acid eslers. 

K039... Phcsphorodithioic and phosphorothioic acid 
esters. 

K040 ...... Phorala, formaldehyde, phosphoto-ditrnoic and 
phosphorothioic acid esters. 

K0-41.. .... Toxaphene. 
K042 ···- Hmrachlorobe112ane, ortho--dichl0<ob<lniene. 
K043 ... , 2,4-dich!orophenol, 2.6-d>clllorophenol, 2,4,6--L-ich-

lorophenol. 
K044 ....... NA 
K045 ....... N.A. 
K046... Lead. 
K047... N.A. 
K048 ...... He:.avalant chromium, lead 
K049 ..... Haicavalanl chromklm, lead._ 
1(050 ....... Hexavalent chromium, 
K051.. Hexa.valent chromium. lead. 
K052... lead. 
K060... Cyanide, naplha!ane. pheno!K: compounds, ar-

K061 ....... 1 
K062. 
K069 .... 
K071 .. 
K073 ...• 

KOB3 ... 

sank:. 
Hexavalent chromium, lead, cadmium. 
Hexavalcnt chromium, lead. 
HexavaJent chromium, lead. cadmium. 
Mercury. 
Chlorolorm, caibon telrachlorida, hexacholroelh

i:mG, trichloroe:tlane, letrach!oroethylane, dich
loroethylene, 1, 1,2,2-tetrachloroG!llane. 

Anilina, diphenylamlna, nitrobenzena, phonyleno
diamina. 

K084 ....... , Nsenic. 
KOBS ....... Benzene. dk:hlorobenzenes, trichlorobenzenes, te-

trechlorobanzenas, pentachlorobem:ane, hex
achlorotio::uuene, t.enzy1 chloride. 

KOSS ........ Lead, hexavalent chromium. 
K087.... Phenol, naphthalene. 
K093... Phthalic anhydride, malcic anhydride. 
KOS4 ...... Phthalic anhyctridE1. 
K095... 1, 1,2-trichloroethana, 1.1, 1,2-tetrachloroethane, 

1, 1,2,2-tatrachlorocthane. 
K096... 1,2-dich!oroethane, 1, 1, 1-trichloroethane, 1, 1,2-

lrichloroathane. 
K097..... Chlordane, heptachlor. 
KOSB ....... Toxaphene. 
K099... • 2,4-dichlorophenol, 2,4,6--lrichloropheool. 
K100..... Hexavale111 chromium, lood, cadmium. 
K101 ....... Arsenic. 
K102 ...•• Arsenic. 
K103 •..•• Anilino, nitrobenzene, phenylaoodiamlna. 
K104 __ •. Aniline. benzene, dipheny1amine, nitrobanzeno, 

phenylenediamine. 

EPA 
ha..rard-

ous Hazardous const1tuents 1or wtm;h ~StCJd 
w,.sle 
No 

K105 ······1 Benzeno,_ monochlorot>enzene, dichlorobtinzenes, 
2,4,0-111chlorophanol 

K106 ..... Meicury. 

N.A-Waste os hluardous becausa it 1ails the test 1or the 
charactaris\ic ol lgnilab1bty, co11osivity, or reac1iliity. 

l46 FR 4619, Jan, 16, 1S81, as amended at 46 
FR 27477, May 20, 1981; 49 FR 5312, Feb. 
10, 1984] 

EFFECTIVE DATE NOTE: At 49 FR 5312, Feb. 
10, 1984, the entry identified by EPA haz
ardous waste no. F024, was added to the 
table in Appendix VII, effective August 10, 
1984. 

APPENDIX VIII-HAZARDOUS 
CONSTITUENTS 

Acetonitrile (Ethanenitrile) 
Acetophenone CEthanone, 1-phenyD 
3-<alpha-Acetonylbenzyl)-4-

hydroxycoumarin and salts <Warfarin) 
2-Acetylaminofluorene <Acetamide, N-C9H

nuoren-2-yl}-) 
Acetyl chloride <Ethanoyl chloride> 
l-Acetyl-2-thiourea CAcetarnide, N-<amin-

othioxomethyD-) 
Acrolein (2-Propenal) 
Acrylamlde C2-PropenamideJ 
Acrylonitrile (2-PropenenitrileJ 
Aflatoxins 
Aldrin (l,2,3,4,10,10-Hexachloro-

l,4,4a,5,8,8a,8b-hexahydro-endo,exo-
1,4:5,8-DimethanonaphthaleneJ 

Allyl alcohol C2-Propen-l-olJ 
Aluminum phosphide 
4-Aminobiphenyl ([l,l'-Biphenyll-4-amine) 
6-Amino-l,la,2,8,8a,8b·hexahydro-8-

ChydroxymethylJ-8a-methoxy-5-methyl
ca.rbamate azirino[2',3':3,4lpyrrolo[l,2-
a]indole·4,7-dione, <ester) CM!tomycln Cl 
CAzirlno [2'3 ':3 ,4 ]pyrrolo( 1,2-a Jlndole·4, '1-
dione, 6-amlno-8-[CCamtno-
carbonyIJoxy)methyll-1,la,2,8,8a,8b
hexahydro-Ramethoxy-5-methy-) 

5-<AmlnornethylJ-3-isoxazolol C3C2HJ-Isoxa
zolone, 5-(aminomethylJ-J 4-Amlnopyrt .. 
dine C4-Fyridinarnine) 

Anlltrole C lH-1,2,4-Triazol-3-amlne) 
Aniline <Benzenaminel 
Antimony and compounds, N.O.S.• 
Aramlte <Sulfurous acid, 2-chloroethyl .. , 2-

[ 4-C 1, 1-dlmethylethy l Jphenoxy J-1-
methylethyl ester) 

•The abbreviation N.O.S. <not otherwise 
specified) signlfles those members of the 
general class not specifically listed by name 
in this appendix. 
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Arsenic and compounds, N.O.s.• 
Arsenic acid i.Ort.huarscnic acid) 
Arsenic pr-nt.oxidf' (Arsenic {VJ oxide) 
Arsenic trioxide (Arsenic (III) oxide) 
Auran1ine (Benzenan1ine, 4,4'-

carbonin1idoylbi.s[N,N-Dimethyl-, n1ono-
hydrochloridel 

Aza.serine (L-Serint~. diazoacetate (est.er)) 
Ilarium and con1pounds, N.O.s.• 
Bariun1 cyanide 
Benz[c]acridine (3,4-Benzacridinel 
Benz[a]anthracene (1,2-Benzanthracenel 
Benzene <Cyclohexatriene) 
Benzenearsonic acid <Arsonic acid, phenyl-) 
Benzene, dichloron1ethyl- (Benza.l chloride) 
Benzenethiol <ThiophenoD 
Benzidine ([l,l'-Biphcnyll-4,4'diaminel 
Benzo[bJfluoranthene (2,3-Benzofluoranth-

ene) 
Benzo[j)fluoranthene <7 ,S-Benzofluoranth-

eneJ 
Benzo[a]pyrene (3,4-Benzopyrene) 
p-Benzoquinone ( 1,4-Cyclohexadienedione) 
Benzotrichloride <Benzene, trichloro-

methyD 
Benzyl chloride <Benzene, <chloromethylJ-) 
Beryllium and compounds, N.O.s.• 
BisC2-chioroethoxylmethane (Ethane, l,l'-

[methylenebis(oxy)1bis[2-chloro-1l 
IlisC2-chloroethyl) ether <Ethane, l,l'

oxybis{2-chloro-] > 
N,N-Bis<2·ehloroethyD-2-naphthylamine 

CChlornaphazine) 
Bis(2-chloroisopropyl> ether (Propane, 2,2'

oxybis[2-chloro-1) 
BisCchloromethyl) ether <Methane, 

oxybts[chloro-]) 
Bis(2-ethylhexylJ phthalate (1,2-Benzenedi-

carboxylic acid, bis(2-ethylhexyl) ester) 
Bromoacetone (2-Propanone, 1-bromo-) 
Bromomethane <Methyl bromide> 
4-Bromophenyl phenyl ether <Benzene, l-

bromo-4-phenoxy-) 
Brucine <Strychnidin-10-one, 2,3-dimethoxy

) 
2-Butanone peroxide <Methyl ethyl ketone, 

peroxide) 
Butyl benzyl pht.halate (l,2-Benzenedicar

boxyUc acid, butyl phenylmethyl ester) 
2-sec-Butyl-4,6-dinltrophenol CDNBP> 

<Phenol, 2,4-dlnitro-6-(1-methylpropyll-l 
Cadmium and compounds, N.O.s.• 
Calcium chromate (Chromic acid, calcium 

salt) 
Calcium cyanide 
Carbon disulfide <Carbon blsulfide) 
Carbon oxyfluorlde (Carbonyl fluoride) 
Chloral <Acetaldehyde, trichloro-) 
Chlorambucil <Butanolc acid, 4-[bls<2-

chloroethyl)amlnolbenzene-> 
Chlordane <alpha and gamma isomers) (4,7-

Methanolndan, 1,2,4,5,6, 7 ,8,8-octachloro-
3,4, 7, 7a-tetrahydro-) <alpha and gamma 
iso1ners) 

Chlorinated benzenes, N.O.s.• 
Chlorinated ethane, N .o.s.• 
Chlorinated fluorocarbons, N.O.S. • 

Title 40-Protecfion of Environment 

Chlorinated naphthalene, N.o.s.• 
Chlorinated phenol, N.O.s.• 
Chloroacetal<lchyde <Acctaldehyde. chloro-J 
Chloroalkyl ethers, N.0.S.* 
p-Chloroaniline <Benz.'namine, 4-chloro-) 
Chlorobenzenc (Ilenzene, chloro-J 
Chlorobenzilal.c (Uenzcncacetic acid, 4-

chloro-aJpha-( 4-chloro phenyl )-alpha
hydroxy-, ethyl esler) 

2-Chloro-l. 3-butadiene <chloroprene) 
p·Chloro-m-cresol (Phenol, 4-chloro-3· 

methyll 
l-Chloro-2,3-epoxypropnne <Oxirane. 2-

<chloromet.hylJ-) 
2-Chloroethyl vinyl ether (Elhene, <2-chlor-

oethoxy)-) 
Chloroform (f\.1'ethane, t.richloro-l 
Chloromethane <Methyl chloride) 
Chloro1nethyl methyl ether Cll.1ethane, 

chloromethoxy-) 
2-Chloronaphthalcne <Naphthalene, beta

chloro-l 
2-Chlorophenol (Phenol, o-chloro-) 
1-(o-Chlorophenyl)thiourea <Thiourea, <2-

chlorophenyl)-) 
3-Chloropropene <allyl chloride) 
3-Chloropropionitrile (Propanenitrile, 3-

chloro-) 
Chromium and compounds, N.O.s.• 
Chrysene <1.2-Bcnzphenanthrene) 
Citrus red No. 2 (2-Naphthol, 1-((2,5-

dimethoxyphenylJazo]-) 
Coal tars 
Copper cyanide 
Creosote <Creosote. woodl 
Cresols <Cresylic acid) <Phenol, methyl-) 
Crotonaldehyde <2-Butenal) 
Cyanides <soluble salts and complexes). 

N.o.s.• 
Cyanogen <Ethanedinltrile) 
Cyanogen bromide <Bromine cyanide) 
Cyanogen chloride <Chlorine cyanide> 
Cycasin <beta-D-Glucopyranoside, (methyl-

ONN-azoxy)methyl-l 
2-Cyclohexyl-4,6-dinitrophenol <Phenol, 2· 

cyclohexyi-4,6-dlnitro-) 
Cyclophosphamide l2ll-1,3,2,-0xazaphos-

phorlne, [bis(2-chloroethyl)amino]-tetra· 
hydro-, 2-oxide) 

Daunomycin <5,12-Naphthacenedione, (8$
cisl-8-acetyl-10-[(3-amlno-2,3,6-trideoxyl
alpha-L-Iyxo-hexopyranosy l Joxy]-7,8,9,1 O
tetrahydro-6,8,11-trihydroxy-1-methoxy-) 

DDD (Dichlorodiphenyldichloroethane) 
<Ethane, l,l-dichloro-2,2-bis(p-chloro-
pben~·D-l 

ODE <Ethylene, l,1-dlchloro-2,2·his(4-chlor
ophenyl)-) 

DDT CDichlorodiphenyltrichloroethanel 
CElhane, 1,1,1-trlchloro-2,2-bis(p-chloro-
phenyD-) 

Dlallate <S-<2.3-dichloroallyD diisopropylth
locarbamate) 

Dlbenz[a,h}acrldine <l.2,5,6-Dibenzacridinel 
Dibenz[a,J]acrldine ( 1,2, 7 ,8-Dibenzacridinel 
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Dibt>nZf a,h Janthracene ( 1,2,5,6-Dibenzant.h
racene l 

7H-Dibenzo[c,g)carbazole l3,4,5,6·Dibenzcar-
bazole> 

Dibenzo[a,e]pyrcne ( 1,2,4,5-Dibenzpyrene l 
Dibenzu[ a,h]pyrene ( 1,2.5,6-Dibenzpyrene l 
Dibenzo[a,i]pyrene ( 1.2,7 .8-Dibenzpyrene) 
1,2-Dibromo-3-chloropropa.ue <Propane. l,2-

dibron10-3-chloro-l 
1,2-Dibrornoethane <Ethylene dibromldel 
Dibromomethane <Methylene bron1ide) 
Di-n-butyl phthalate Cl,2-Benzenedicarbox-

ylic acid, dibutyl ester) 
o-Dichlorobenzene <Benzene, 1,2-dichloro-l 
m-Dichlorobenzene <Benzene, 1,3-dichloro-) 
p-Dichlorobenzene <Benzene, 1,4-dichloro-) 
Dichlorobenzene, N.O.S.* (Benzene, 

dichloro-, N.0.S.*) 
3,3'-Dichlorobenzidlne ([l.l'-Biphenyll-4,4'

dia.mine, 3,3'-dichloro-) 
l,4-Dichloro-2·butene (2-Butene, 1,4-dich

loro-l 
Dichlorodi!luoromethane (Methane. dich-

lorodifluoro-) 
1,1-Dichloroethane (Ethylidene dichloride) 
1,2-Dichloroethane (Ethylene dichloride) 
trans-1.2-Dichloroethene (1,2-Dichloroethy-

lene) 
Dichloroethylene, N.O.s.• <Ethene, dich-

loro-, N.O.S.•) 
1,1-Dichloroethylene CEthene. 1,1-dichloro-l 
Dichloromethane <Methylene chloride l 
2,4-Dichlorophenol <Phenol, 2,4-dichloro-l 
2,6-Dichlorophenol (Phenol, 2,6-dichloro-l . 
2.4-Dichlorophenoxyacetic acid <2,4-Dl, salts 

and -esters (Acetic acid, 2,4-dichlorophen
oxy-, salts and esters) 

Dichlorophenylarsine <Phenyl dichloroar
sinel 

Dichloropropane. N.O.s_• <Propa..;e, dich
loro-, N.O.S.*l 

1,2-Dichloropropane <Propylene dichloride> 
Dichloropropa.riol, N.O.s.• CPropanol, dich· 

loro-. N.O.S.*) 
Dichloropropene, N.O.s.• <Propene, dich

loro-, N.O.S.•J 
1,3-Dichloropropene <1-Propene. 1,3-dich

loro-) 
Dieldrin < 1,2.3,4,10.10-hexachloro-6, 7-epoxy

l. 4,4a,5 ,6, 7 ,8,Sa-octa-hydro-endo,exo-
1,4:5,8-Dimethanonaphthalene l 

1,2:3,4-Diepoxybutane C2,2'-Bioxirane) 
Diethylarsine (Arsine, diethyl-) 
N,N-Diethylhydrazine <Hydrazine, 1,2-

diethyll 
0,0-Diethyl S-methyl ester of phosphoro

dithioic acid (Phosphorodithioic acid, 
0,0-diethyl S-methyl ester 

0,0-Diethylphosphoric acid, 0-p-nltrc-
phenyl ester (Phosphoric acid, diethyl p
nitrophenyl ester) 

Diethyl phthalate <1,2-Benzenedicarboxylic 
acid. diethyl ester) 

0,0-Dicthyl 0-2-pyrazinyl phosphoroth
ioate (Phosphorothioic acid, 0,0-diethyl 
0-pyrazinyl ester 

Diethylst.ilbestcrol < 4. 4' ·Slilbencdiol, 
alpha.alpha-diethyl, bis<dih;i-·drogen phos
phate, CEl·) 

Dihydrosafrole CBenzene, 1,2-incthylene· 
dioxy-4-propyl-l 

3,4-Dihydroxy-alpha-<methylan1in0Jmelhyl 
benzy\ alcohol <1,2-Benzenediol, 4-[1-hy
di'oxy-2-( 1nethy lamina Jcthyl1- l 

Diisopropylfluorophosphate <DFPJ CPhos
phorofluoridic acid, bisCl-methylethyll 
ester) 

Dimethoate <Phosphorodithloic acid, 0,0-
dimethyl S-[2-<methylaminol-2-oxoethyll 
ester 

3,3'-Dimethoxybenzidine ({1,1 '·Biphenyl1-
4,4'diamine, 3-3'-dimethoxy-) 

p-Dimethylaminoazobenzene (Benzenamine, 
N,N-dimethyl-4-<phenylazo)-) 

7,12-Dlmethylbenz[a]anthracene Cl,2-Ben
zanthracene. 7,12-dhnethyl-) 

3,3'-Dimethylbenzidine ( [ l,1'-Biphenyll-4,4'
dlamine, 3,3'-dlmethyl-l 

Dirnethylcarbamoyl chloride <Carbamoyl 
chloride, dimethyl-) 

1,1-Dimethylhydrazine (Hydrazine, 1,1-di
methyl-) 

1.2-Dimethylhydrazine <Hydrazine. 1,2-di
methyl-l 

3,3-Dimcthyl-l-Cmethylthiol-2-butanone, 0-
[(methylamino) carbonyl]oxime <Thio· 
fanox) 

alpha,alpha-Dimethylphenethylamine <Eth· 
anamine, 1,l-dimethyl-2-phenyl-l 

2,4-Dimet.hylphenol (Phenol, 2,4-dimethyl-l 
Dimethyl phthalate (1,2-Benzenedicarboxy

lic acid, dimethyl esterl 
Dimethyl sulfate <Sulfuric acid, dimethyl 

ester) 
Dinitrobcnzene, N.O.s.• <Benzene, dinitro·, 

N.O.S.*) 
4,6-Dinitro-o-cresol and salts CPhenol, 2,4· 

dinitro-6-methyl-, and salts) 
2,4-Dinitrophenol <Phenol, 2,4-dinitro-) 
2,4-Dinitrotoluene CBenzene, 1-methyl-2.4-

dinitro-J 
2,6-Dinitrotoluene <Benzene, l-n1ethyl-2,6-

dinitro-) 
Di-n-octyl phthalate (1.2-Benzenedicarboxy-

lic acid, dioctyl ester) 
1,4-Dioxane (l,4-Diethylene oxide) 
Diphenylaminc (Benzenan1ine. N-phenyl-J 
1,2-Diphenylhydrazine <Hydrazine. 1,2-di-

phenyl.J 
Di-n-propylnitrosamine (N-Nitroso-di-n-pro

pylaminel 
Disulfoton C0,0-di.ethyl S-[2-

<ethylthio)ethylJ phosphorodithioate) 
2,4-Dithiobiuret <Thioimidodicarbonic dia

mide) 
Endosulfan <5-Norbomene, 2,3-dimethanol, 

1,4,5,6,7,7-hexachloro-, cyclic sulfite> 
Endrin and metabolites ll,2,3.4,10,10-hex

achloro-6, 7 -epoxy-I, 4, 4a,5,6. 7 ,8,Ba
octahydro-endo,endo-l, 4:5,8-
dimethanonaphthalene, and metabolites) 
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Ethyl carban1ate lUn~thanl <Carbamic acid, 
ethyl ester) 

Ethyl (·yanide (propanenllrllcl 
EthyJenebisdlthlocarbamic acid. salts and 

esters ( l.2-81 hanediylbiscarbamodlthioic 
acid, salts and esters 

Et.hylcnein1ine <Aziridincl 
Ethylene oxide (Oxirane) 
Ethylenethiourea (2"Imida.zolidinethionel 
Ethyl methacrytate <2-Propenoic acid. 2-

methYl-, ethyl ester) 
Ethyl methanesulfonate <Methanesulfonic 

acid, ethyl ester> 
Fluoranthene <Benzo[j.k]fiuorene) 
Fluorine 
2-Fluoroacetamide <Acetamide, 2-fluoro-l 
Fluoroacetic acid, sodium salt (Acetic acid, 

fluoro-, sodium salt) 
Formaldehyde <Methylene oxide) 
Formic acid <Methanoic acid) 
Glycidylaldehyde < l-Propanol-2,J-epoxy) 
Halomethane, N.O.S. • 
Heptachlor <4,7-Methano-lH-lndene. 

1, 4,5,6, 7 ,8,8-heptachloro-3a, 4, 7, 'la
tetrahydro-) 

Heptachlor epoxide (alpha, beta, and 
gamma isomers) (4,7-Methano-lH-indene, 
1, 4,5,6, 7 ,8 ,8-heptachloro-2,3-epoxy-3a, 4, 7. 7 -
teirahydro-. alpha, beta, and gamma iso
mers) 

Hexachlorobenzene <Benzene, hexachloro-l 
Hexachlorobutadiene Cl,3-Butadiene. 

1,1,2,3,4,4-hexachloro-l 
Hexachlorocyclohexane can isomers) <Lin

dane and isomers) 
Hexachlorocyclopentadiene Cl,3-Cyclopen

tadiene, 1,2,3,4,5,5-hexachloro-l 
Hexachloroethane (Ethane, l,l,1,2,2,2-hex

achloro-l 
l,2,3,4,10,10-Hexachloro-l,4,4a,5,8,8a

hexahydro-l,4:5,8-endo,endo
dimethanonaphthalene (Hexachlorohexa
hydro-endo,endo-dimethanonaphthalene> 

Hexachlorophene <2.2'-Methylenebis(3,4,6-
trichlorophenolJ) 

Hexachloropropene Cl-Propene, 1,1,2,3,3,3-
hexacbloro-) 

Hexaethyl tetraphosphate <Tetraphos-
phoric acid. hexaethyl ester> 

Hydrazine {DiamineJ 
Hydrocyanic acid <Hydrogen cyanide> 
Hydrofluoric acid <Hydrogen fluoride> 
Hydrogen sulfide <Sulfur hydride) 
Hydroxydimethylarsine oxide <Cacodylic 

acid) 
Indeno(l,2,3-cd)pyrene (1,10·(1,2-

phenylene)pyrene> 
Iodornethane (Methyl Iodide> 
Iron dextran (Ferric dextranl 
Isocyanlc acid, methyl ester <Methyl iso

cyanate) 
IsobutyI alcohol Cl-Propanol. 2-methyl-> 
Isosafrole (Benzene, 1,2-methylenedioxy-4-

allyl-l 
Kepone <Decachlorooctahydro-l,3,4-Meth

ano-2H-cyclobuta[cd]pentalen-2-one> 

Title 40-Protecticn of Environment 

Lasiocarpine (2-llutcnoic acid, 2·1nethyl-, 7-
( ( 2,3-dihydtoxy-2-( l-1ncthox ycthy l J-3-
nie thy l- l-ox obu toxy )methy 11- 2, 3.5, 7a
tetrahydro-1H-pyrrolizin-l-yi ester) 

Lead and conipounds, N.0.S.• 
Lead acetate (Acetic acid. lead saltl 
Lead phosphate <Phosphoric acid, lead saltl 
Lead subacetate (Lead, bis(acetato-

O)tetrahydroxytri-) 
Maleic anhydride (2,5-Furandionel 
Maleic hydrazide Cl,2-Dihydro-3,6-pyridazin

edlone) 
Malononitrile <Propanedinitrile) 
Melphalan <Alanine, 3-lp-bisC2-

chloroethyllamino)phenyl-, L-l 
Mercury fulminate CFulminic acid, mercury 

salt) 
Mercury and compounds, N.O.s.• 
Methacrylonitrile <2-Propenenitrile, 2-

methyl-> 
Methanethiol (Thiornethanoll 
Methapyrilene (Pyridine, 2-H2-

dimethylamino JethyiJ-2-theny lamina-) 
Metholmyl (Acetlmidic acid, N-

[(methyJcarbounoyl)oxyJthio-, methyl 
ester 

Methoxychlor <Ethane, l,l,l-trichloro-2,2'
bisCp-methoxyphenyl)-) 

2-Methylaziridine Cl,2-Propyleniminel 
3-lJ:ethylcholanthrene 

CBenz[j]aceanthrylene, 1,2-d.ihydro-3-
methyl-) 

Methyl chlorocarbonate <Carbonochloridic 
acid, methyl ester) 

4,4'-Methylenebis(2-chloroan1Jine> <Benzen-
amine, 4,4'-methylenebis-(2-chloro-l 

Methyl ethyl ketone CMEKl (2-ButanoneJ 
Methyl hydrazine <Hydrazine, methyl-> 
2-Methyllactonitrile <Propanenitrile, 2-hy-

droxy-2-methyl-l 
Methyl methacrylate (2-Propenoic acid, 2-

methyl-, methyl ester) 
Methyl methanesulfonate CMethanesulfonic 

acid. methyl ester) 
2-Methyl-2-CmethylthioJpropionaldehyde-o

(methylcarbonyD oxime <Propanal, 2-
niethyl-2-Cmethylthio)-, 0-
[(methylamino)carbonyUoxime) 

N-Methyl-N'-nitro-N-nitrosogoanidine CGua
nldine, N-nitroso-N-methyl-N'-nitro-) 

Methyl parathion CO,O-dimethyl 0-<4-nitro
phenyl> phosphorothioateJ 

Methylthiouradl <4-lH-Pyrimidinone, 2,3-
dihydro-6-methyl-2-thioxo-) 

Mustard gas <Sulfide, bis(2-chloroethyl)-) 
Naphthalene 
1,4-NaphthoQuinone <l,4-Naphthalene-

dione) 
1-Naphthylamine <alpha-NaphthylamineJ 
2-Naphthylamine <beta-Naphthylaminel 
l-Naphthyl-2-thiourea <Thiourea, 1-naphth-

alenyl-) 
Nickel and compounds, N.O.S.• 
Nickel carbonyl (Nickel tetra.carbonyl> 
Nickel cyanide <Nickel CI!) cyanide) 
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Nicotine and salts (Pyridine. (SJ-3-0-
inethyl-2-pyrrolidinyll-, and salt.SJ 

Nitri(' oxide (Nitrogen Oil oxide) 
p-Nitroanilinc <Benzcnamine, 4-nitro-) 
Nitrubenzine CDcnzene, nitro-) 
Nitrogen dioxide <Nitrogen GVJ ox.idel 
Nitrogen n1ustard and hydrochloride salt 

<Ethananiine. 2-_chloro-, N-(2-chloroethyll
N-methyl-, and hydrochloride saltl 

Nitrogen mustard N-Oxide and hydrochlo
ride salt (Ethanamine, 2-chloro-, N-<2-
chloroethyll-N-rnethyl-, and hydrochlo
ride salt) 

Nitroglycerine <l.2,3-Propanetriol, t.rini
trate) 

4-Nitrophenol <Phenol, 4-nitro-) 
4-NitroQuinoline-l-oxide <Quinoline, 4-nitro

l-oxide-l 
Nitrosamine, N.O.s.• 
N-Nitrosodi·n-butylamine <1-Butanamine, 

N-butyl-N-nitroso-) 
N-Nitrosodiethanolamine <Ethanol. 2,2'

(nltrosoiminolbis-) 
N-Nitrosodiethyla:mine CEthanamine, N

ethyl-N-nitroso-) 
N-Nitrosodimethylamine <Dimethylnitrosa

mine) 
N-Nitroso-N-ethylurea CCarbamide, N-ethyl

N-nitroso- l 
N-Nitrosomethylethylamine <Ethanamine, 

N-methyl-N-nitroso-J 
N-Nitroso-N-methylurea (Carbamide, N

methyl-N-nitroso-) 
N-Nitroso-N-methylurethane (Carbamic 

acid, methylnitroso-. ethyl ester> 
N-Nitrosomethylvinylamine (Ethenamine, 

N-methyl-N-nitroso-) 
N-Nitrosomorpholine CMorpholine, N-nitro

so-) 
N-Nitrosonornicotine <Nornicctine. N

nitroso-) 
N-Nitrosopiperldine <Pyridine, hexahydro-, 

N-nitroso-) 
Nitrosopyrrolidine CPyrrole, tetrabydro-, N

nltroso-> 
N-Nitrososarcosine CSarcosine, N-nitroso-l 
5-Nitro-o-toluidine <Benzenamlne, 2-methyl-

5-nitro-) 
O_ctamethylpyrophosphora.mlde (Diphos-

phoramide, octamethyl-) 
Osmium tetroxide <Osmium <VIII> oxide) 
7-0xabicyclo[2.2.l]heptane-2,3-dicarboxylic 

acid (Endotha}) 
Paraldehyde Cl,3,5-Trioxane, 2,4,6-trl-

methyl-l 
Parathion <Phosphorothioic acid, 0,0-

diethyl 0-Cp-nJtrophenyD ester 
Pentachlorobenzene (Benzene, pentachloro

) 

Pentachloroethane <Ethane. pentachloro-l 
Pentachloronitrobenzene (PCNBJ (Benzene, 

pentachloronltro-) 
Pentachlorophenol <Phenol, pentachloro-) 
Phenacetin (Acetamide, N-(4-ethoxy-

PhenylJ-) 
Phenol (Benzene, hydroX:y-J 
Phenylenedlamine <Benzenediamine) 

Phenyinierc11ry a1~etate iMercury, acetato-
phenyl-l 

N-Phenylthiourea. (Thiourea, phenyl-) 
Phosgene <Carb•1nyl chloride) 
Phosphine (Hydrogen phosphide) 
Phosphorodithioic acid, 0,0-diethyl S-

[(ethylthiolmet.hyl] est.er tPhorate) 
Phosphorothioic acid, 0,0-dimethyl 0-[p-

t<dimethylamino )sulfonyl )phenyl] ester 
<Famphur) 

Phthalic acid esters, N.O.s.· <Benzene, l,2-
dicarboxylic acid, esters, N.0.S.•J 

Phthalic anhydride Cl,2-Benzenedicarboxy-
lic acid anhydride) 

2-Picoline (Pyridine, 2-methy!-) 
Polychlorinated biphenyl, N.o.s.• 
Potassium cyanide 
Potassium silver cyanide <ArgentateCl-), di

cyano-. potassium) 
Pronamide C3,5-Dichloro-N-(l,l-ditnethyl-2· 

propynyl)benzarnide) 
1,3-Propane sultone (1,2-0xathiolane, 2.2-di

oxidel 
n-Propylamine <1-Propanaminel 
Propylthiouracil <Undecametbylenedia-

mine, N,N'-bis<2-chlorobenzyl)., dihy-
drochloride) 

2-Propyn-l-ol CPropargyl alcohol> 
Pyridine 
Reserpine <Yohimban-16-carboxylic acid, 

11, l 'l-dimethoxy-18-[( 3, 4,5-
trimethoxybenzoyUoxy]., methyl ester) 

Resorcinol Cl,3-Benzenedloll 
Saccharin and salts (l,2-Benzolsothiazolin-3-

one. 1.1-dioxide, and salts) 
Safrole (Benzene, l ,2-methy lenediOXY-4-

allyl-l 
Selenious acid (Selenium dioxide) 
Selenium and compounds, N.O.s.• 
Selenium sulfide <Sulfur selenidel 
Selenourea {Carbamimidoselenoic acid> 
Silver and compounds, N.o.s.• 
Silver cyanide 
Sodium cyanide 
Streptozotocin <D·Glucopyranose, 2-deoxy-

2-C 3-methyl-3· nitrosoureido )- ) 
Strontium sulfide 
Strychnine and .:salts (Strychnidin-10-one, 

and salts> 
1,2,4,5-Tetrachlorobenzene <Benzene, 

l,2,4.5-tetrachloro-l 
2,3,7,8-Tetrachlorodlbenzo-p-dioxin (TCDD) 

<Dibenzo-p-dioxin, 2,3, 7 ,8-tetrachloro-) 
Tetrachloroethane, N.0.S.• <Ethane, tetra

chioro-, N.O.S.•) 
l,l,l,2-Tetrachlorethane <Ethane, 1,1,1,2-

tetrachloro- l 
1,1,2,2-Tetrachlorethane <Ethane, 1,1,2,2-

tetrachloro-l 
Tetra.chloroethane <Ethene, l,l,2,2-tetra

chloro-) 
Tetrachloromethane <Carbon tetrachloride) 
2,3,4,6,-Tetrachlorophenol (Phenol, 2,3,4,6-

tetrachloro-) 
Tetraethyldithiopyrophosphate CDlthiopyr

ophosphoric acid, tetra.ethyl-ester) 
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Tl"lraethyl lead CP!un1banc, letracthyl-) 
Tctraethylpyrcphosphate CPyropho~phoric 

acidr, tct.ra.cthyl ester> 
Tetranitronlethane (I\.'Iethanc, telranilro-) 
Thalliun1 and compounds, N.O.s.• 
Thallk oxide <Thalliu1n CillJ oxide> 
Thallium (I) acetate <Acetic acid, thallium 

(I) salt) 
Thalliu1n en carbonate <Carbonic acid, dith

alliu1n en salt> 
Thalliun1 (I) chloride 
Thallium (1) nitrate (Nitric acid, thallium 

(I) salt) 
Thallium selenite 
Thallium en sulfate <Sulfuric acid, thallium 

<O salt) 
Thioacetamide <EthanethioamJdel 
Thiosemicarbazide CHydrazinecarbothioa

mide) 
Thiourea <Carbamide thio-) 
Thiuram <BisCdimethylthiocarbamoyl) di-

sulfide> 
Toluene <Benzene, methyl-) 
Toluenediamine <Diaminotoluene) 
o-Toluidine hydrochloride (Benzenamine, 2-

methyl-, hydrochloride) 
Tolylene diisocyanate <Benzene, 1,3-diiso-

cyanatomethyl-l 
Toxaphene <Camphene, octachloro-) 
Tribromomethane <Bromoform> 
1,2,4-Trichlorobenzene <Benzene, 1,2,4-trich-

Ioro-> 
1,1.1-Trichloroethane <Methyl chloroform) 
1,1,2-Trichloroethane <Ethane, 1,1,2-trich

loro-) 
Trichloroethene <Trichloroethylene) 
Trichloromethanethiol <Methanethiol, 

trichloro-> 
Trichloromonofluoromethane <Methane, 

trichlorofluoro-> 
2,4,5-Trichlorophenol <Phenol, 2,4,5-trich

loro-) 
2,4,6-Trichlorophenol CPbenol, 2,4,6-trich

loro-) 
2,4,5-'I'rlchlorophenoxyacetic acid (2,4,5-Tl 

(Acetic acid, 2,4,5-trichlorophenoxy-) 
2,4,5-Trlehlorophenoxypropionic acid (2,4,5-

TP> CSilvex) CPropionoic acid, 2-<2,4,5-
trichlorophenoxy)-) 

Trict>.Joropropane, N.O.s.• <Propane, trich
loro-. N.O.s.•> 

1,2,3-Trichloropropane <Propane, 1,2,3-trich
loro-) 

0,0,0-Triethyl phosphorothtoate CPhos
phorothioic acid, 0,0,0-triethyl ester) 

sym-Trinitrobenzene <Benzene, 1,3,5-trlni
tro-> 

TrisO-azridinyD phosphine sulfide <Phos
phine sulfide, trisCl-azirldinyl-l 

Tris(2,3-dibromopropyl) phosphate (1-Pro
panol, 2,3-dibromo-, phosphate> 

Trypan blue (2,7-Naphthalenedisulfonlc 
acid, 3,3'-((3,3' -dlmethyl{l,l'-biphenyD-
4,4'-diyl)lJisCazo)JbisC5-amino-4-hydroxy-, 
tetrasodium salt) 

Uracil mustard <Uracil 5-lblsC2-
chloroet.hyl>aminoJ-) 

Title 40-Protection of Environment 

Vanadic acid, a1nn1onium salt (anunonium 
vanadate) 

Vanadium pent.oxide <Vanadium <V> oxide> 
Vinyl chloride (Eithcne, chloro-) 
Zinc cyanide 
Zinc phosphide 

[46 FR 27477, ~1:ay 20, 1981; 46 FR 29708, 
June 3, 1981; 49 FR 5312, Feb. 10, 19841 

EJo'FECTIVE DATE NOTE: At 49 FR 5312, Feb. 
10, 1984, the entries for 2-Chloro-l, 3-butadi
ene Cchloroprene), and 3-Chloropropene 
(a}Jy1 chloride), were added to the table In 
Part 261, App_ VIII, effective AugUSt 10. 
1984. 

PART 262-STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

Subpart A-General 

Sec. 
262.10 Purpose. scope, and applicability_ 
262.11 Hazardous waste detennination. 
262.12 EPA identification numbers. 

Subport S-The Manifest 

262.20 General requirements. 
262.21 Acquisitlon of manifests. 
262.22 Number of copies. 
262.23 Use of the manifest. 

Subp1;1rt t-Pre-Tran1p1;;ut Roqulromenta 

262.30 Packaging_ 
262.31 Labeling. 
262.32 Marking. 
262.33 Placarding_ 
262.34 Accumulation time. 

Subpart D-Recotdkeeplng and Reporting 

262.40 Record.keeping. 
252.41 Biennial report. 
252.42 Exception reporting. 
262.43 Additional reporting. 

Subpart E-Spedal Conditions 

262.50 International shipments. 
262.51 Farmers. 
Al'PENDIX-UNIFORM HAZARDOUS WASTE 

MANIFEST AND IHSTRUCTIONS (EPA 
FORMS 8700-22 AND 8700-22A AND THEIR 
INSTRUCTIONS) 

AUTHORITY: Secs. 2002, 3001, 3002, 3003, 
3004, and 3005 of the Solid Waste Disposal 
Act, as amended by the Resource Conserva
tion and Recovery Act of 1976, as amended 
by <42 U.S.C. 6912, 6921 through 6925). 

EFFECTIVE DATE NOTE: At 49 FR 10500, 
Mar. 20, 1984, the authorlty citation for 
Part 262 was published as set forth above, ef
fective September 20, 1984. For the conven-
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ience of the use-r, the supernedcd authority 
is :;et forth below. 

AUTHORITY: Secs. 1006, 2002, 3002, 3003, 
3004. and 3005, Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended CRCRAJ 
C42 U.S.C.6905, 6912,6922, 6923, 6924, 6925). 

SOURCE: 45 FR 33142. May 19, 1980, unless 
otherwise noted. 

Subpart A-General 

§ 262.10 Purpose, scope, and applicability. 

Ca) These regulations establish 
standards for generators of hazardous 
waste. 

Cb) A generator who treats, stores, or 
disposes of hazardous waste on-site 
must only comply with the following 
sections of this Part with respect to 
that waste: Section 262.11 for deter
mining whether or not he has a haz
ardous waste, § 262.12 for obtaining an 
EPA identification number, § 262.34 
for accumulation of hazadous waste, 
§ 262.40 Cc) and (d) for record.keeping, 
§ 262.43 for additional reporting and if 
applicable, § 262.51 for farmers. 

(c) Any person who imports hazard
ous waste into the United States must 
comply with the standards applicable 
to generators established in this part. 

Cd) A farmer who generates waste 
pesticides which are hazardous waste 
and who complies with all of the re
quirements of § 262.51 is not required 
to comply "'·ith other standards in this 
Part or 40 CFR Parts 270. 264, or 265 
with respect to such pesticides. 

(el A person who generates a hazard
ous waste as defined by 40 CFR Part 
261 is subject to the compliance re
quirements and penalties prescribed in 
Section 3008 of the Act if he does not 
comply with the requirements of this 
part. 

(f) A..."l owner or operator who initi
ates a shipment of hazardous waste 
from a treatment, storage. or disposal 
facility must comply with the genera
tor standards established in this part. 

(Non:: The provisions of § 262.34 are appli
cable to the on-site accumulation of hazard
ous waste by generators. Therefore, the pro
visions of § 262.34 only apply to owners or 
operators who are shipping hazardous waste 
which they generated at that facility.] 

NOTE: A generator who treats, stores, Or 
disposes of haiardous waste on-site must 

co1nply witll the applicable standards and 
permit ri:q11in·1nents .set. forth in 40 CFR 
Parts 264, 265, and 2G6 'and Part 270. 

[ 45 FR 33142. l\1ay 19,.1980, as amended at 
45 FR 86970, Dec. 31, 19UO; 47 FR 1251, Jan. 
11, 1982; 48 FR 14294, Apr. 1, 19831 

§ 262.11 Hazardous waste determination. 

A person who generates a solid 
waste, as defined in 40 CFR 261.2, 
must determine if that waste is a haz
ardous waste using the following 
method: 

(a) He should first determine if the 
waste is excluded from regulation 
under 40 CFR 261.4. 

Cb) He must then determine if the 
waste is listed as a hazardous waste in 
Subpart D of 40 CFR Part 261. 

NOTE: Even if the waste is listed, the gen
erator still has an opportunity under 40 
CPR 260.22 to demonstrate to the Adminis
trator that the waste from his particular fa
cility or operation is not a hazardous waste. 

(c) If the waste is not listed as a haz
ardous waste in Subpart D of 40 CFR 
Part 261, he must determine whether 
the waste is identified in Subpart C of 
40 CFR Part 261 by either: 

(1) Testing the waste according to 
the methods set forth in Subpart C of 
40 CFR Part 261, or according to an 
equivalent method approved by the 
Administrator under 40 CFR 260.21; or 

(2) Applying knowledge of the 
hazard characteristic of the waste in 
light of the materials or the processes 
used. 

[45 FR 33142, May 19. 1980, as amended at 
45 FR 76624, Nov. 19, 19801 

§ 262.12 EPA identification numbers. 

<a> A generator must not treat, store, 
dispose of, transport, or offer for 
transportation, hazardous waste with
out having received an EPA identifica
tion number from the Administrator. 

(b) A generator who has not received 
an EPA identification number may 
obtain one by applying to the Admin
istrator using EPA form 8700-12. Upon 
receiving the request the Administra
tor will assign an EPA identification 
number to the generator. 

(c> A generator must not offer his 
hazardous waste to transporters or to 
treatment, storage, or disposal facili-
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tics that have not received an EPA 
identification nun1ber. 

Subpart B-The Manifest 

§ 262.20 Genera! requiren,ents. 

<a> A generator who transports, or 
offers for transportation, hazardous 
waste for offsite treatment, storage, or 
disposal must prepare a Manifest 
OMB control number 2000-0404 on 
EPA form 8700-22, and, if necessary, 
EPA form 8700-22A, according to the 
instructions included in the Appendix 
to Part 262. 

Cb) A genera.tor roust designate on 
the manifest one facility which is per
mitted to handle the waste described 
on the manifest. 

(c) A generator may also designate 
on the manifest one alternate facility 
which is permitted to handle his waste 
in the event an emergency prevents 
delivery of the waste to the primary 
designated facility. 

Cd> If the transporter is unable to de
liver the hazardous waste to the desig
nated facility or the alternate facility, 
the generator must either designate 
another facility or instruct the trans
porter to return the v1aste. 

[45 FR 33142, May 19, 1980, as amended at 
49 FR 10500, Mar. 20, 1984) 

EFFECTIVE DATE NOTE: At 49 FR 10500, 
Mar. 20, 1984, § 252.20(a) was revised, effec
tive September 20, 1984. For the conven
ience of the user, the superseded text is set 
out below. 

§ 2G2.20 General requirements. 

{a) A generator who transports, or offers 
for transportation, hazardous waste for off. 
site treatment, storage, or disposal must 
prepare a manifest before transporting the 
waste off-site. 

• 
§ 262.21 Acquisition of manifests. 

(a) If the State to which the ship
ment is manifested <consignment 
State) supplies the manifest and re
quires its use, then the generator must 
use that manifest. 

(b) If the consignment State does 
not supply the manifest, but the State 
in which the generator is located (gen
erator State) supplies the manifest 

Title 40-Protec:tion of Environment 

and requires ils use, then the genera
tor nlust use that State's 1nanifest. 

(c) If neither the Eienerator State 
nor the consignment State supplies 
the manifest, then lhc generator rnay 
obtain the manifest fro1n any source. 

[49 FR 10500. Mar. 20, 19841 
EFPECTIVE DATE NOTE:: At 49 FR 10500, 

Mar. 20, 1984. § 262.21 was revised, effective 
September 20, 1984. For the convenience of 
the user, the superseded text is set out 
below. 

§ 262.21 Required information. 

(a) The manliest roust contain all of the 
following information: 

(1) A manifest document number; 
(2) The generator's name, malling address, 

telephone nwnber, and EPA identification 
number; 

<3> The name and EPA id~ntification 
number of each transporter; 

C4) The natne, address and EPA identifica
tion number of the designated facility and 
an alternate facility, if any; 

<5) The description of the waste(s) (e.g., 
proper shipping name. etc.) required by reg
ulations of the U.S. Department of Trans
portation in 49 CFR 172.101, 172.202, and 
172.203: 

(6} The total quantity of each hazardous 
waste by units of weight or volume. and the 
type and number of containers a.s loaded 
into or onto the transport vehicle. 

(b) The following certification must 
appear on the manifest: "This is to certify 
that the above named materials are proper
ly classified, described, packaged, marked, 
and labeled and are in proper condition for 
transportation according to the applicable 
regulations of the Department of Transpor
tation and the EPA." 

§ 262.22 Number of copies. 

The manifest consists of at least the 
number of copies which will provide 
the generator, each transporter, and 
the owner or operator of the designat
ed facility with one copy each for 
their records and another copy to be 
returned to the generator. 

§ 262.23 Use of the manifest. 
(a) The generator must: 
C 1) Sign the manifest certification by 

hand; and 
(2) Obtain the handwritten signa

ture of the initial transporter and date 
of acceptance on the manifest; and 

(3) Retain one copy, in accordance 
with § 262.40Ca). 
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Cb) The generator must give the 
transporter the remaining copies of 
the inanifest. 

(c) Por shipments of ha.:!.ardous 
waste within the United States solely 
by water <bulk shipments only), the 
generator n1ust send three copies of 
the manifest dated and signed in ac
cordance with this section to the 
owner or ope·rator of the designated 
facility or the last water (bulk ship
ment) transporter to handle the waste 
in the United States if exported by 
water. Copies of the manifest are not 
required for each transporter. 

(d) For rail shipments of hazardous 
waste within the United States which 
originate at the site of generation, the 
generator must send at least three 
copies of the manifest dated and 
signed in accordance with this sect.ion 
to: 

(i) The next non-rail transporter, if 
any; or 

Cii) The designated facility if trans
ported solely by rail; or 

Ciii) The last rail transporter to 
handle the waste in the United States 
if exported by rail. 

NOTE: See § 263.20Cel and (f) for special 
provisions for rail or water (bulk shipment) 
transporters. 
[45 FR 33142, May 19, 1980, as amended at 
45 FR 86973, Dec. 31, 19801 

Subpart C-Pre .. Transport 
Requirementli 

§ 262.30 Packaging. 

Before transporting hazardous \Vaste 
or offering hazardous waste for trans
portation off-site, a generator must 
package the waste in accordance with 
the applicable Department of Trans
portation regulations on packaging 
under 49 CFR Parts 173, 178, and 179. 

§ 252.31 Labeling. 

Before transporting or offering haz
ardous waste for transportation off· 
site, a generator must label each pack
age in accordance with the applicable 
Department of Transportation regula
tions on hazardous materials under 49 
CFR Part 172. 

!:i :!62.32 Marking. 

(a) Before transporting or offering 
hazardous waste for transportation 
off-site, a generator must mark each 
packat{e of hazardous waste in accord
ance with t.he applicable Department 
of Transportation regulations on haz
ardous n1aterials under 49 CFR Part 
172; 

(b) Before transporting hazardous 
waste or offering hazardous waste for 
transport&tion off-site, a generator 
must mark each container of 110 gal
lons or less used in such transporta
tion with the follov.ring words and in
formation displayed in accordance 
with the requirements of 49 CFR 
172.304: 

HAZARDOUS WASTE-Federal Law Pro
hibits Improper Disposal. If found, contact 
the nearest police or public safety authority 
or the U.S. Envirorunental Protect.ion 
Agency. 
Generator's Name and Address----. 
Manifest Document Number----. 

§ 262.33 Placarding. 

Before transporting hazardous waste 
or offering hazardous waste for trans
portation off-site, a generator must 
placard or offer the initial transporter 
the appropriate placards according to 
Department of Transportation regula
tions for hazardous materials under 49 
CFR Part 172, Subpart F. 

§ 262.34 Accumulation time. 

Ca) A generator may accumulate haz
ardous ·waste on-site for 90 days or less 
without a permit or without having in
terim status provided that: 

(1) The waste is placed in containers 
and the generator complies with Sub
part I of 40 CFR Part 265, or the 
waste is placed in tanks and the gener
ator complies with Subpart J of 40 
CFR Part 265 except § 265.193; 

(2) The date upon which each period 
of accumulation begins is clearly 
marked and visible for inspection on 
each container; 

(3) While being accumulated on-site. 
each container and tank is labeled or 
marked clearly with the words, "Haz· 
ardous Waste"; and 

( 4) The generator complies with the 
requirements for owners or operators 
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in Subparts C and D in 40 CFR Part 
265 and with § 265.16. 

(b) A generator who accu1nulatcs 
hazardous waste for more than 90 
days is an operator of a storage facili
ty and is subject to the require1nent:s 
of 40 CFR Parts 264 and 265 and the 
per1nit requirements of 40 CFR Part 
270 unless he has been granted an ex
tension to the 90-day period. Such ex
tension may be granted by EPA if haz.. 
ardous wastes must remain on-site for 
longer than 90 days due to unforeseen. 
temporary, and uncontrollable circum
stances. An extension of up to 30 days 
may be granted at the discretion of 
the Regional Administrator on a case
by-case basis. 

{47 FR 1251, Jan. 11, 1982. as amended at 48 
FR 14294, Apr. l, 19831 

Subpart D-Recordkeeping and 
Reporting 

§ 262.40 Recordkeeping. 
(a) A generator must keep a copy of 

each manifest signed in accordance 
with § 262.23(a) for three years or 
until he receives a signed copy from 
the designated facility which received 
the waste. This signed copy n1ust be 
retained as a record for at lea.st three 
years from the date the waste was ac
cepted by the initial transporter. 

(b) A generator must keep a copy of 
each Biennial Report and Exception 
Report for a period of at least three 
years from the due date of the report. 

Cc) A generator n1ust keep records of 
any test results, waste analyses, or 
other determinations made in accord
ance with § 262.11 for at least three 
years from the date that the waste 
was last sent to on-site or off-site 
treatment, storage, or disposal. 

(d) The periods or retention referred 
to in this section are extended auto
matically during the course of any un
resolved enforcement action regarding 
the regulated activity or as requested 
by the Administrator. 

[45 FR 33142, :tAay 19, 1980, as amended at 
48 FR 3981, Jan. 28, 1933] 

!i 262.41 Biennial report. 
Ca) A generator who ships his haz

ardous waste off-site n1ust prepare and 
submit a single copy of a biennial 

Title 40-Protection of Environmant 

report t<J the Regional Administrator 
by lviarch 1 of each even numbered 
:year. The biennial report n1ust be sub-
1nitted on EPA Forrn 8700-13 A and 
1nust cover generator activities during 
the previous calendar year, and must 
include the following information: 

(1) The EPA identification number, 
name. and address of the generator; 

(2) The calendar year covered by the 
report; 

(3) The EPA identification number, 
nan1e, and address for each off-site 

· treatment, storage, or disposal facility 
to which waste was shipped during the 
year; for exported shipments, the 
report must give the name and address 
of the foreign facility. 

(4) The name and EPA identification 
nUDlber of each transporter used 
during the reporting year. 

(5) A description, EPA hazardous 
waste number (from 40 CFR Part 261, 
Subpart C or D), DOT hazard class, 
and quantity of each hazardous waste 
shipped off-site. This information 
must be listed by EPA identification 
number of each off-site facility to 
which waste was shipped. 

(6) The certification signed by the 
generator or his authorized represent
ative. 

(b) Any generator who treats, stores, 
or disposes of hazardous waste on-site 
roust submit a biennial report covering 
those. wastes in accordance with the 
provisions of 40 CFR Parts 270, 264, 
265, and 266. 

(4B FR 3981, Jan. 28, 1983, as amended at 48 
FR 14294, Apr. 1, 19831 

§ 262.42 Exception reporting. 

Ca) A generator who does not receive 
a copy of the manifest with the hand
written signature of the owner or op
erator of the designated facility within 
35 · days of the date the waste was ac
cepted by the initial transporter must 
contact the transporter and/ or the 
owner or operator of the designated 
facility to determine the status of the 
hazardous waste. 

(b) A generator must subni.it an Ex
ception Report to the EPA Regional 
Administrator for the Region in which 
the generator is located if he has not 
received a copy of the manifest with 
the handwritten signature of the 
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owner or operator of the designated 
facility within 45 days of the date the 
waste \Vas af'cepted by the initial 
transporter. 'I'he Exception Report 
n1ust include: 

( 1) A legible copy of the n1anifest for 
which the generator does not have 
confir1nation of delivery; 

<2) A cover letter signed by t_he gen
erator or his authorized representative 
explaining the efforts taken to locate 
the hazardous waste and the results of 
those efforts. 

§ 262.43 Additional reporting. 

The Administrator, as he deems nec
essary under section 2002( a> and sec
tion 3002(6) of the Act, may require 
generators to furnish additional re
ports concerning the quantities and 
disposition of wastes identified or 
listed in 40 CFR Part 261. 

Subpart E-Special Conditions 

§ 262.50 International shipments. 

(a) Any person who exports hazard
ous waste to a foreign country or im
ports hazardous waste from a foreign 
country into the United States must 
comply with the requirements of this 
part and with the special requirements 
of this section. 

(b) When shipping hazardous waste 
outside the United States, the genera
tor must: 

(1) Notify the Administrator in writ
ing four weeks before the initial ship
ment of hazardous waste to each coun
try in each calendar year; 

CD The waste must be identified by 
its EPA hazardous waste identification 
number and its DOT shipping descrip
tion; 

(ii) The name and address of the for
eign consignee must be included in 
this notice; 

(iii) These notices must be sent to 
the Office of International Activities 
<A-106), United States Environmental 
Protection Agency, Washington, D.C. 
20460. 

NOTE: This requirement to notify will not 
be delegated to States authorized under 40 
CFR Part 2'il. Therefore. all generators 
must notify the Administrator as required 
above. 

c~n lt.equire that the foreign consign
ee confirm the delivery of the waste in 
the foreign country. A copy of the 
1nanifest signed by the foreign con
signee 1nay be used for this purpose; 

(3) Meet the requirements under 
§ 262.20(a) for the manifest .except 
that: 

<D In place of the name, address, and 
EPA identification number of the des
ignated facility, the name and address 
of the foreign consignee must be used; 

CiD The generator must identify the 
point of departure from the United 
States through \Vhich the waste must 
travel before entering a foreign coun
try. 

(4) Obtain the manifest from the 
generator's State if that State supplies 
the manifest form and requires its use. 
If the generator's State does not 
supply the n1anifest form, then the 
generator may obtain the manifest 
form from any source. 

Cc) A generator must file an Excep
tion Report, if: 

Cl) He has not received a copy of the 
manifest signed by the transporter 
stating the date and place of depar
ture from the United States within 45 
days from the date it was accepted by 
the initial transporter; or 

C2) Within 90 days from the date the 
waste was accepted by the initial 
transporter, the generator has not re
ceived \vritten confirmation from the 
foreign consignee that the hazardous 
waste was received. 

(d) When importing hazardous 
waste, a person must meet all the re
quirements of § 262.20(a) for the mani
fest except that: 

(1) In place of the generator's name, 
address and EPA identification 
number, the name and address of the 
foreign generator and the importer's 
name, address and EPA identification 
number must be used. 

(2) In place of the generator's signa
ture on the certification statement, 
the U.S. importer or his agent must 
sign and date the certification and 
obtain the signature of the initial 
transporter. 

Ce> A person who imports hazardous 
waste must obtain the manifest form 
from the consigrunent State if that 
State supplies the manifest and re
quires its use. If the consignment 
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Slate does not supply the n1anifest 
fonn, then the manifest fonn may be 
obtained from any source. 
l45 FR 33142, May 19, 1980, as amended at 
48 FR 13028, Mar. 29, 1983; 48 FR 14294, 
Apr. 1, 1983; 49 FR 10500, fo<Jar. 20. 19841 

EFFECTiVI<": DATE NOTE'. At 49 FR 10500, 
Mar. 20, 1984, § 262.50 Cb)(3) and Cd> "intro
ductory texts were revised, and (b)C4) and 
Ce) were added, effective Sept.ember 20. 
1984. F'or the convenience of the user, the 
superseded text is set out below. 

§ 262.50 Inlernational shipments. 

• • 
Cb)• • 
C3> Meet the requirements under § 262.21 

for the manifest, except that: 

• 
(d) V/hen importing hazardous waste, a 

person must meet all requirenients of 
§ 262.21 for the manifest except that: 

• • 
Q 262.51 Farmers. 

A farmer disposing of wa.ste pesti
cides from his o\\'Il use which are haz
ardous wastes is not required to 
comply with the standards in this part 
or other standards in 40 CFR Parts 
270, 264 or 265 for those wastes proVid
ed he triple rinses each emptied pesti
cide container in accordance with 
§ 281.7Cb)(3) and disposes of the pesti
cide residues on his own farm in a 
manner consistent with the disposal 
instructions on the pesticide label. 

C45 FR 33142, May 19, 1980, as amended at 45 
FR 18529. Nov. 25, 1980; 48 FR 14294, Apr. 1, 
1983] 

Title 40-Protection of Environment 

/._PPENDIX-llNIFORM 1-lAZA.RDOUS WASTE 

MANIFEST AND INSTRUCTIONS (EPA 
POllMS 8700-22 AND 8700-22A AND 

THEIR INSTRUCTIONS) 

U.S. EPA Fonn 8700-22 

Read all instructions before completing 
this form. 

This form has been designed for use on a 
12-pitch (elite) typerwriter; a firm point pen 
may also be used-press down hard. 

Federal regulations require generntors 
and transporters of hazardous waste and 
owners or operators of hazardous waste 
treatment. storage, and disposal facilities to 
use this form (8700-22) and, if necessary, 
the continuation sheet (Form 8700-22A} for 
both inter and intrastate transportation. 

Federal regulations also require genera.
tors and transporters of hazardous waste 
and owners or operators of hazardous waste 
treatment, storage and disposal facilities to 
complete the following information: 

GENERATORS 

Item 1. Generator's U.S. EPA ID Number
Manijest Document Number 

Enter the generator's U.S. EPA twelve 
digit identification number and the unique 
five digit number assigned to this Manifest 
(e.g .. 00001) by the generator. 

Item 2. Page 1 of -

Enter the total number of pages used to 
complete this Manifest, i.e., the first page 
CEPA Form 8700-22) plus the number of 
Continuation Sheets CEPA Form S700-22A), 
if any. 

Item 3. Generator's Name and Mailing 
Address 

Enter the name and malling address of the 
generator. The address should be the loca
tion that will manage the returned Manifest 
forms. 
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/tern 4. Ge11eralor's Phone Nuraber 

Enter a telephone number where an au
thorized agent of the generalor nuty be 
reached in the event of an emergency. 

Item 5. Transporter 1 Company Naine 

Enter the company name of the first 
transporter who will transport the waste. 

Item 6. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit identifica
tion number of the first transporter identi
fied in item 5. 

Item 7. Transporter 2 Company Name 

If applicable, enter the company name of 
the second transporter who will transport 
the waste. If more than two transporters 
are used to transport the waste, use a. Con· 
tinuation Sheet.Cs) (EPA Form 8700-22A> 
and list the transporters in the order they 
will be transporting the waste. 

Item 8. U.S. EPA ID Number 

If applicable, enter the U.S. EPA twelve 
digit identification number of the second 
transporter identified in item 7. 

Non:: If more than two transporters are 
used, enter each additional transporter's 
company name and U.S. EPA twelve dlgit 
identification number in items 24-27 on the 
Continuation Sheet <EPA Form 8700-22A>. 
E~h Continuation Sheet has space to 
record two additional transporters. Every 
transporter used between the generator and 
the designated fac1lity must be listed. 

Item 9. Designated Facility Name and Site 
Address 

Enter the company name and site address 
of the facility designated to receive the 
wa.ste listed on this Manifest. The address 
must be the site address, which may differ 
from the company mailing address. 

Item 10. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit identifica
tion number of the designated facility iden
tified in item 9. 

Item 11. U.S. DOT Description [Including 
Proper Shipping Na1ne, Hazard Class, and 

ID Number (UN/NA)] 

Enter the U.S. DOT Proper Shipping 
Name, Hazard Class, and ID Number CUN/ 
NA> for each waste as identified in 49 CPR 
171through177. 

NOTE: If additional space is needed for 
waste descriptions, enter these additional 
descriptions in item 28 on the Continuation 
Sheet (EPA Form 8700-22A>. 

Title 40-Protection of Environment 

Ite1n 12. Containers {No. and TypeJ 

Enter the number of containers for each 
waste and the appropriate abbreviation 
rrom Table I (below> for the type of con· 
tainer. 

Table I-Types of Containers 

DM=..oMetal drums, barrels, kegs 
DW =Wooden drums, barrels, kegs 
DF=Fiherboard or plastic drums, barrels, 

kegs 
TP=Tanks portable 
TT= Cargo tanks ctank trucks) 
TC=Tank cars 
DT=Dump truck 
CY =Cylinders 
CM=Metal boxes, cartons, cases Clncluding 

roll-offs> 
CW= Wooden boxes, cartons, cases 
CF=Fiber or plastic boxes, cartons, cases 
BA=Burlap, cloth, paper or plastic bags 

Item 13. Total Quantity 

Enter the total quantity of waste de
scribed on each line. 

Item 14. Unit< WL/Vol.} 

Enter the appropriate abbreviation from 
Table II (below) for the unit of measure. 

Table II-Units of Measure 

G=Ga.llons <Iiquids only> 
P=Pounds 
T=Tons (2:000 lbs> 
Y =Cubic yards 
L=Liters (liquids only) 
K=Kilograms 
M=Metric tons (1000 kg) 
N =Cubic meters 

Item 15. Special Handling Instructions and 
Additional 11vormation 

Generators may use this space to indicate 
special transportation, treatment, storage, 
or disposal information or Bill of Lading in
formation. States may not require addition
al, new, or different information in this 
space. For international shipments, genera.
tors must enter in this space the point of de
parture CCfty and State> for those ship·· 
ments destined for treatment, storage, or 
disposal outside the jurisdiction of the 
United States. 

Item 16. Generator's Certification 

The generator must read, sign (by hand), 
and date the certification statement. If 11 
mode other than highway is used, the word 
"highway" should be lined out and the air 
Propriate mode (rail, water, or air> inserted 
in the space below. If another mode in addi
tion to the highway mode is used, enter the 
appropriate additional mode <e.g., and rail> 
in the space below. 
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No·n:: All of the above infonnation except 
the handwritten signature required in itcn1 
16 may be preprinted. 

TRANSPORTERS 

Item 17. Transporter 1 Acknowledgement of 
Receipt of Materials 

Enter the name of the person accepting 
the waste on behalf of the first transporter. 
That person must acknowledge acceptance 
of the waste described on the Manifest by 
signing and entering the date of receipt. 

Ite1n 18. Transporter 2 Acknowledgement of 
Re.ceipt of Materials 

Enter, if applicable, the nan1e of the 
person accepting the wa.ste on behalf of the 
second transporter. That person must ac
knowledge acceptance of the waste de
scribed on the Manifest by signing and en
tering the date of receipt. 

Non:: International Shipments-Trans
porter Responsibilities. 
Exports-Transporters must sign and enter 
the date the waste left the United States in 
item 15 of Form 8700-22. 
Imports-Shipments of hazardous waste 
regulated by RCRA and transported into 
the United States from another country 
must upon entry be aceompanied by the 
U.S. EPA Unifonn Hazardous Waste Mani
fest. Transporters who transport hazardous 
waste Into the United States from another 
country are responsible for completing the 
Manifest (40 CFR 263.10(c)(lH. 

Owners and Operators of Treatment, 
Storage, or Disposal Facilities 

Item 19. Discrepancy Indication Space 

The authorized representative of the des
ignated <or alternate> facility's owner or OP· 
erator must note in this space any signifi
cant discrepancy between the waste de· 
scribed on the Manifest and the waste actu
ally received at the facility. 

Owners and operators of facilities located 
in unauthorized States Ci.e., the U.S. EPA 
administers the hazardous waste manage
ment program> who cannot resolve signifi
cant discrepancies within 15 days of receiv
ing the waste must submit to their Regional 
Administrator <see list below) a letter with a 
copy of the Manifest at issue describing the 

discrepancy and attempts to reconcile it (40 
CPR 264.7'.l and 265.72). 

Owners and operators of facilities located 
in authori~ed States (i.e., those States that 
have received authorization from the U.S. 
EPA to ad1niuister the hazardous waste pro
gram) should contact their State agency for 
information on State Discrepancy Report 
rcquiren1ents. 

EPA Regional Administrators 

Regional Administrator, U.S. EPA Region I. 
J.F. Kennedy Fed. Bldg., Boston, MA 
02203 

Regional Administrator, U.S. EPA Region 
II, 26 Federal Plaza, New York, NY 10278 

Regional Administrator, U.S. EPA Region 
III, 6th and Walnut Sts., Philadelphia, PA 
19106 

Regional Administrator, U.S. EPA Region 
IV, 345 Courtland St., NE., Atlanta, GA 
30365 

Regional Administrator, U.S. EPA Region 
V, 230 S. Dearborn St., Chicago, n. 60604 

Regional Administrator, U.S. EPA Region 
VI, 1201 Elm Street, Dallas, TX 75270 

Regional Administrator, U.S. EPA Region 
VII, 324 En.st 11th Street, Kansas City, 
MO 64106 

Regional Adn1inistrator, U.S. EPA Region 
VIII, 1860 Lincoln Street, Denver, CO 
80295 

Regional Administrator, U.S. EPA Region 
IX. 215 Freemont Street, San Francisco. 
CA 94105 

Regional Administrator, U.S. EPA Region 
X, 1200 Sixth Avenue, Seattle, WA 98101 

Item 20. Facility Owner or Operator: 
Certification of Receipt of Hazardous 

Materials Covered by This Manifest Except 
as Noted in Item 19 

Print or type the name of the person ac
cepting the waste on behalf of the owner or 
operator of the facility. That person must 
acknowledge acceptance of the waste de
scribed on the Manifest by signing and en
tering the date of receipt. 

Items A-K are not required by Federal 
regulations for intra.- or interstate transpor· 
tation. However, States may require genera· 
tors and owners or operators of treatment, 
storage, or disposal facilities to complete 
some or all of iteins A-K as part of State 
manifest reporting requirements. Genera· 
tors and owners and operators of treatment, 
storage, or disposal facilitJes are advised to 
contact State officials for guidance on com· 
p]eting the shaded areas of the Manifest. 
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INSTUVCTIONS-CONTlNUA'flf)N Sn~:i.."'T, U.S. 
EPA FORM 8700-22A 

Read au instructions before compkting 
this forn1. 

This forn1 has been designed for use on a 
12-pitch <elite) typewrit<>r: a firn1 point pen 
n1ay also be used-press down hard. 

This fonn must be used as a continuation 
sheet to U.S. EPA .Porm 8700-22 if: 
• More than two transporters are to be used 

to transport the waste; 
More space is required for the U.S. DOT 
description and related information in 
Item 11 of U.S. EPA Form 8700-22. 
Federal regulations require generators 

and transporters of hazardous waste and 
owners or operators of hazardous waste 
treatment. storage, or disposal facilities to 
use the uniform hazardous waste manifest 
<EPA Form 8700-22) end, if necessary, this 
continuation sheet CEP A Form 8700-22A) 
for both inter- and intrastate transporta
ti6n_ 

GENERATORS 

Item 21. Generator's U.S. EPA ID Number
Manifest Document Number 

Enter the generator's U.S. EPA twelve 
digit Identification number and the unique 
five digit number assigned to this Manifest 
(e.g., 00001) as it appears in item 1 on the 
first page of the Manifest. 

Item 22. Page --

Enter the page number of this Continu
ation Sheet. 

Item 23. Generator's Name 

Enter the generator's name as it appear.s 
in ftem 3 on the first page of the Manifest. 

Item 24. Transporter -- Company Name 

If additional transporters are used to 
transport the waste described on this }.1anl
fest, enter the company name of each addi
tional transporter in the order in which 
they will transport the waste. Enter after 
the word "Transporter" the order of the 
transporter. For example. Transporter 3 
Company Name. Each Continuation Sheet 
will record the names of two additional 
transporters. 

Item 25. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit identlflca
tlon number of the transporter described ln 
item 24. 

Item 26. Transporter -- Company Name 

If additional transporters are used to 
transport the waste described on this Mani
fest, enter the company name of each addi
tional transporter in the order in whlch 
they will transport the waste. Enter after 

the word "Tran::;porter" the order of the 
lransporlf'r. Por example, Tra11sporter 4 
Company Naine. Each Continuation Sheet 
will record the names of two additional 
transporters. 

Item 27. U.S. EPA ID Nu.1nber 

Enter the U.S. EPA twelve digit identifica
tion number of the transporter described in 
item 26. 

Item 28. U.S. DOT Description Including 
Proper Shipping Name, Hazardous Class, 

and ID Number (UN/NA) 

Refer to item 11. 

lte1n 29. Containers <No. and Type) 

Refer to item 12. 

Item 30. Total Quantity 

Refer to item 13. 

Item 31. Unit ( WL/Vol.) 

Refer to item 14. 

Item 32. Special Handling Iri.structions 

Generators may use this space to indicate 
special tran:;portation, treatment, storage, 
or disposal information or Bill of Lading in· 
formation. States are not authorized to re
quire additional, new, or different informa
tion in this space. 

• • 
TRANSPORTERS 

Item 33. Transporter --Acknowledgement 
of Receipt of Materials 

Enter the same number of the Transport
er as identified in item 24. Enter also the 
name of the person accepting the waste on 
behalf of the Transporter (Company Name) 
identified in item 24. That person must ac
knowledge acceptance of the waste de
scribed on the Manifest by signing and en
tering the date of receipt. 

Item 34. Transporter -- Acknowledgement 
of Receipt of Materials 

Enter the same number as identUied in 
item 26. Enter also the name of the person 
accepting the waste on behalf of the Trans
porter ccompany Name) identified in item 
26. That person must acknowledge accept
ance of the waste described on the Manifest 
by signing and entering the date of receipt. 

• • 
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§ 263.10 

Owners and Opcrat<irs or Treat111ent. 
Storage, or Disposal Fadlities 

lteni 35. DiscrepHncy f,1dica.tion Spaee 

I:,efer to ite1n 19. 
lh'illS Ir R are not required by lt~edera.I 

regul<ttions for intra- or interstate transpor
tation. IIowever, Stales n1ay require genera
tors and owners or operators of treatn1cnt, 
storage, or dispo::;al facilities to complete 
son1e or all of it.ems L··R as part of State 
n1anifest reporting requirements. Genera
tors and owners and operators of treatment, 
storage, or disposal facilities are advised to 
contact State officials for guidance on com~ 
pleting the shaded areas of the rnanifest. 

[49 FR 10501, ?o.:la.r. 20, 19841 
EFFECTIVE DATE NOTE: Part 262, Appendix. 

becomes effective September 20, 1984., 

PART 263-STANDARDS APPLICABLE 
TO TRANSPORTHS OF HAZARD
OUS WASTE 

Subp(U1 A-Ganeral 

Sec. 
263.10 Scope. 
263.11 EPA identification number. 
263.12 Transfer facility requirements. 

Subport 11-Complicr.ce With the Mcmifelt 
Syd&m and Recordke6ping 

263.20 The manifest system. 
263.21 Compliance with the manifest. 
263.22 Recordkeeping. 

SubpGrt C-Haxe.rdous Watota Dischgrges 

263.30 Immediate action. 
263.31 Discharge clean up. 

AUTHORITY: Sec. 2002(a). 3002. 30G3, 3004 
and 3005 of the Solid Waste Disposal Act as 
amended by the Resource Conservation an.a 
Recovery Act of 1976 and as amended by 
the Quiet Communities Act of 1978, (42 
u.s.c. 6912, 6922, 6923. 6924, 6925). 

SOURCE: 45 FR 33151, Ma.y 19, 1980, unless 
otherwise noted. 

Subpart A-General 

§ 263.10 Scope. 

(a) These regulations establish 
standards which apply to persons 
transporting hazardous waste within 
the United States if the transportation 
requires a manifest under 40 CFR Part 
262. 

NOTE: The regulations set forth in Parts 
262 and 263 establish the responsibilities of 

Title 40-Protecficn. of Environment 

t,l:<'nera.tors and transporlc:r~; of lla:c:ardous 
wuslt~ in the liand\ing. tran:;portat.ion, and 
managl~ment of that waste. In the};e regula
tif,ns, I<::PA has expressly adopted certain 
r<'"gulation;; of the Departuien\. of Transpor
tation (DOTJ i;;overning the tran.sportation 
of hazardous materials. These regulations 
concern, a1nong other things, labeling, 
marking, placarding. using proper contain
flrs, and reporting dbichar(l"es. EPA has ex
pressly adopted these regulations in order 
lo satisfy its statutory obligation to promul
gate regulations which are necessary to pro
tect hu1nan health and the cnvirorunent in 
the transportation of hazardous waste. 
EPA's adoption of these DOT regulations 
ensul'es consistency with the requirements 
of DOT u.nd thus avoids Lhe establislunent 
of duplicative or conflicting requirements 
with respect to these matters. These EPA 
regulations which apply to both interstate 
and intrastate transportation of hazardous 
waste are enforceable by EPA. 

DOT has revised its hazardous materialS 
transportation regulations in order to en· 
compass the transportation of hazardous 
waste and to regulate intrastate, as well as 
interstate, transportation of hazardous 
waste. Transpo:rters of hazardous waste are 
cautioned that DOT's regulations are fully 
applicable to their activities and enforceable 
by DOT. These DOT regulations are codi· 
fied in Title 49, Code of Federal Regula
tions, Subchapter C. 

EPA and DOT worked together to develop 
standards for transporters of hazardous 
waste in order to avoid conflicting require
ments. Except for transporters of bulk ship
ments of hazardous waste by water, a trans
porter who meets all applicable require
ments of 49 CPR Parts 171 through 179 and 
the requirements of 40 CFR 263.11 and 
263.31 will be deemed in compliance v.ith 
this part. Regardless of DOT's action, EPA 
retains its authority to enfo1·cc these regula
tions. 

(b) These regulations do not apply 
to on-site transportation of hazardous 
waste by generators or by owners or 
operators of permitted hazardous 
\Vaste management facilities. 

(c) A transporter of hazardous waste 
must also comply with 40 CFR Part 
262, Standards Applicable to Genera
tors of Hazardous Waste, if he: 

( 1) Transports hazardous waste into 
the United States from abroad; or 

(2) Mixes hazardous wastes of differ
ent DOT shipping descriptions by 
placing them into a single container. 

[45 FR 33151, h.iay 19. 1980, as amended at 
45 FR 86968, Dec. 31, 1980] 
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§ 263.ll EPA identification number. 

{a) A transporter n1ust not transport 
hazardous wastes without having re
::-:eived an E:PA identification number 
from the Adn1inistrator. 

(b) A transporter who has not re
ceived an EPA identification number 
1nay obtain one by applying to the Ad
ministrator using EPA Form 8700-12. 
Upon receiving the request, the Ad
ministrator will assign an EPA identi
fication number to the transporter. 

§263.12 Transfer fnciiity requirements. 

A transporter who stores n1anifested 
shipments of hazardous waste in con
tainers meeting the requirements of 
§ 262.30 at a transfer facility for a 
period of ten days or less is not subject 
to regulation under Parts 270, 264, and 
265 of this chapter with respect to the 
storage of those wastes. 

[45 FR 86968, Dec. 31, 1980, as amended at 
48 FR 14294. Apr. 1, 1983] 

Subpart B-Compliance With the 
Manifest System and Recordkeeping 

§ 263.20 The manifest system. 

(a) A transporter may not accept 
hazardous waste from a generator 
unless it is accompanied by a manifest, 
signed by the generator in accordance 
with the provisions of 40 CF"R Part 
262. 

Cb> Before transporting the hazard
ous waste, the transporter must sign 
and date the manifest acknowledging 
acceptance of the hazardous \Vaste 
from the generator. The transporter 
must return a signed copy to the gen
erator before leaving the generator's 
property. 

(c) The transporter must ensure that 
the manifest accompanies the hazard
ous waste. 

<d> A transporter who delivers a haz
ardous waste to another transporter or 
to the designated facility must: 

(1) Obtain the date of delivery and 
the handwritten signature of that 
transporter or of the owner or opera
tor of the designated facility on the 
manifest; and 

(2) Retain one copy of the manifest 
in accordance with § 263.22; and 

(3) give the rc1naining copies of the 
rnanifest lo the accepting transporter 
or designated facility. 

(eJ The requiren1ents of paragraphs 
(C), (dl and (f) of this section do not 
apply to \Vater (bulk shipment) trans
porters if: 

( 1) The hazardous waste is delivered 
by v,rater <bulk shipment) to the desig
nated facility; and 

(2) A shipping paper containing all 
the information required on the n1ani~ 
fest (excluding the EPA identification 
numbers, generator certification, and 
signatures) accompanies the hazard· 
ous waste; and 

(3) The delivering transporter ob
tains the date of delivery and hand
written signature of the owner or op
erator of the designated facility on 
either the manifest or the shipping 
paper; and 

(4) The person delivering the haz
ardous waste to the initial \Vater <bulk 
shipment> transporter obtains the 
date of delivery and signature of the 
water <bulk shipment> transporter on 
the manifest and forwards it to the 
designated facility; and 

( 5) A copy of the shipping paper or 
manifest is retained by each water 
(bulk shipment) transporter in accord
ance with § 263.22. 

Cf) For shipments involving rail 
transportation, the requirements of 
paragraphs (c), (d) and Ce) do not 
apply and the following requirements 
do apply: 

( 1) When accepting hazardous waste 
from a non-rail transporter, the initial 
rail transporter must: 

<D Sign and date the manifest ac
knowledging acceptance of the hazard
ous waste; 

(ii) Return a signed copy of the 
manifest to the non-rail transporter; 

(iii) Forward at least three copies of 
the manifest to: 

<A> The next non-rail transporter, if 
any: or, 

CB) The designated facility, if the 
shipment is delivered to that facility 
by rail; or 

(C) The last rail transporter desig
nated to handle the waste in the 
United States; 

<iv) Retain one copy of the manifest 
and rail shipping paper in accordance 
with § 263,22. 
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(2) H,ail transport.ers mu~t ensure 
that a shipping paper containing all 
the information required on the n1ani
fest <excluding the EPA identification 
numbers, generator certificalion, and 
signatures) accompanies the hazard
ous \Vaste at all times. 

NOTE'. Intcnnediate rail transporters a.re 
not reQuired to sign either the manifest or 
shipping paper. 

<3) When delivering hazardous waste 
to the designated facility, a rail trans
porter must: 

CD Obtain the date of delivery and 
handwritten signature of the owner or 
operator of the designated facility on 
the manifest or the shipping paper (if 
the manif~st has not been received by 
the facility); and 

CiD Retain a copy of the manifest or 
signed shipping paper in accordance 
with § 263.22. 

(4) When delivering hazardous waste 
to a non-rail transporter a rail trans
porter must: 

(i) Obtain the date of delivery and 
the handwritten signature of the next 
non-rail transporter on the manifest; 
and 

(ii) Retain a copy of the manifest in 
accordance with § 263.22. 

(5) Before accepting hazardous 
waste from a rail transporter, a non
rail transporter must sign and date the 
manifest and provide a copy to the rail 
transporter. 

(g) Transporters who transport haz
ardous waste out of the United States 
must: 

(1) Indicate on the manifest the date 
the hazardous waste left the United 
States; and 

(2) Sign the manifest and retain one 
copy in accordance with § 263.22Cc); 
and 

(3) Return a signed copy of the 
manifest to the generator. 

[45 FR 33151, May 19, 1980, as ainended at 
4.5 FR 86973, Dec. 31, 19801 

§ 263.21 Compliance with the manifest. 

(a) The transporter must deliver the 
entire quantity of hazardous waste 
which he has accepted from a genera
tor or a transporter to: 

(1) The designated facility listed on 
the manifest; or 

Title 40-Protection of Environment 

(2) The alt.ernate designated facility, 
if the ha.?.ardous waste cannot be deliv
ered to the designated facility because 
an en1ergency prevents delivery; or 

( 3) The next designated transporter; 
or 

l4) The place outside the United 
States designated by the generator. 

(bl If the hazardous waste cannot be 
delivered in accordance with para
graph (a) of this section, the trans· 
porter must contact the generator for 
further directions and must revise the 
manifest according to the generator's 
instructions. 

§ 263.22 Recordkeeping. 

Ca) A transporter of hazardous waste 
must keep a copy of the manifest 
si@ed by the generator, himself, and 
the next designated transporter or the 
owner or operator of the designated 
facility for a period of three years 
from the date the hazardous waste 
was accepted by the initial transport
er. 

(b) For shipments delivered to the 
designated facility by water <bulk 
shipment), each water (bulk shipment) 
transporter must retain a copy of the 
shipping paper containing all the in
formation required in § 263.20Ce}(2) 
for a period of three years from the 
date the hazardous waste was accepted 
by the initial transporter. 

<c> For shipments of hazardous 
waste by rail within the United States: 

(i) The initial rail transporter must 
keep a copy of the manifest and ship
ping paper with all the information re
quired in § 263.20(f)(2) for a period of 
three years from the date the hazard
ous waste was accepted by the initial 
transporter; and 

(ii) The final rail transporter must 
keep a copy of the signed manifest <or 
the shipping paper if signed by the 
designated facility in lieu of the mani~ 
fest) for a period of three years from 
the date the hazardous waste was ac
cepted by the initial transporter. 

NoTJ>: Intermediate rail transporters are 
not required to keep records pursuant to 
these regulations. 

(d) A transporter who transports 
hazardous waste out of the United 
States must keep a copy of the mani
fest indicating that the hazardous 
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waste left the Unit.ed States for a 
period of three years from the date 
the hazardous waste was accepted by 
the initial transporter. 

(e) The periods of retention referred 
to in this Section are extended auto
matically during the course of any un
resolved enforcement action regarding 
the regulated activity or as requested 
by the Administrator. 

{45 FR 33151. May 19, 1980, as amended at 
4.5 FR 86973, Dec. 31, 19801 

Subpart C-Hazardous Waste 
Di5charge5 

§ 263.30 Immediate action. 

(a) In the event of a discharge of 
hazardous waste during transporta
tion, the transporter must take appro
priate immediate action to protect 
human health and the envirorunent 
(e.g., notify local authorities, dike the 
discharge area). 

(b) If a discharge of hazardous waste 
occurs during transportation and an 
official (State or local government or a 
Federal Agency) acting within the 
scope of his official responsibilities de
termines that immediate remova1 of 
the waste is necessary to protect 
human health or the environment, 
that official may autho:fize the remov
al of the waste by transporters v;.·ho do 
not have EPA identification numbers 
and without the preparation of a 
manifest. 

(c) An air, rail, highway, or water 
transporter who has discharged haz
ardous waste must: 

(1) Give notice, iI required by 49 
CFR 171.15, to the National Response 
Center (800-424-8802 or 202-426-2675>; 
and 

(2) Report in writing as required by 
49 CFR 171.16 to the Director, Office 
of Hazardous Materials Regulations, 
Materials Transportation Bureau, De
partment of Transportation, Washing~ 
ton, D.C. 20590. 

(d) A water (bulk shipment) trans
porter who bas discharged hazardous 
waste must give the same notice as re
quired by 33 CFR 153.203 for oil and 
hazardous substances. 

§ 2h:~.:U Hischarge clean up. 

A transporter must clean up any 
hazardous waste discharge that occurs 
during transportation or take such 
action as may be required or approved 
by Federal, State, or local officials so 
that the hazardous waste discharge no 
longer presents a hazard to human 
health or the envirol)ment. 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL FACILI
TIES 

Subpart A-General 

Sec. 
264.l Purpose, scope and applicabllity. 
264.2 {Reserved] 
264.3 Relationship to interim status stand

ards. 
264.4 Imminent hazard action. 

Subpart 6-General Facility Standards 

264.10 Applicability_ 
264.11 Identification number. 
264.12 Required notices. 
264.13 General waste analysis. 
264.14 Security. 
264..15 General inspection requirements. 
264.16 Personnel training. 
264.17 General reguirements for lgnl.table, 

reactive, or incompatible wastes. 
264.18 Location standards. 

Subpart C-Preparedne•s c:1nd Prevention 

264.30 Applicability. 
264.31 Design and operation of facility. 
264.32 Required equipment. 
264.33 Testing and maintenance of equip

ment. 
264.34. Access to communications or alarm 

system. 
264.35 Required aisle space. 
264.36 [Reserved] 
264.37 Arrangements with local authori

ties. 

Subpart 0-Contingency Plan and Emergency 
Procodurea 

264..50 Applicability. 
264.51 Purpose and implementation of con· 

tingency plan 
264.52 Content of contingency plan. 
264.53 Copies of contingency plan. 
264..54 Amendment of contingency plan. 
264.55 Emergency coordinator. 
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St•c. 
261.56 E1ncrg:ency procedurefi. 

Subpart E-Manifest Sy1tem, Recordkoeping, 
and Reporting 

264.70 Applicability. 
264.71 Use of manifest system. 
264.72 Manifest discrepancies 
264.73 Operating record. 
264.74 Availability, retention, and disposi-

tion of records. 
264. 75 Biennial report. 
264.76 Unmanifested waste report. 
264. 77 Additional reports. 

Subpart f-Ground-water Protection 

264.90 Applicability. 
264.91 Required programs. 
264.92 Ground-water protection standard. 
264.93 Hazardous constituents. 
264.94 Concentration limits. 
264.95 Point of compliance. 
264.96 Compliance period. 
264.97 General ground-water monitoring 

requirements. 
264.98 Detection monitoring program. 
264.99 Compliance monitoring program. 
264.100 Corrective action program. 
264.101-264.109 [Reserved] 

Subpart G-Closure and Po1t-Closure 

264.110 Applicability. 
264,111 Closure performance standard. 
264.112 Closure plan; amendment of plan. 
264.113 Closure; time allowed for closure. 
264.114 Disposal or decontamination of 

equipment. 
264.115 Certification of closure. 
264.116 [Reserved] 
264.117 Post-closure care and use of prop

erty. 
264.118 Post-closure plan; amendment of 

plan. 
264.119 Notice to local land authority, 
264.120 Notice in deed to property. 

Subpart H-Finondol Regulrements 

264.140 Applicabllity. 
264.141 Definitions of terms as used in this 

subpart. 
264.142 Cost estimate for closure. 
264.143 Financial assurance for closure. 
264.144 Cost estimate for post-closure care. 
264.145 Financial assurance for post-clo-

sure care. 
264.146 Use of a mechanism for financial 

assurance of both closure and post-clo
sure care. 

264.147 Liability requirements. 
264.148 Incapacity of owners or operators, 

goarantors, or financial institutions. 
264.149 Use of State-required mechanisms. 
264.150 State assumption of responsibility. 

Title 40-Protection of Environment 

Sec. 
264.151 Wording of the instrun1cnts. 

Subpart 1-Ule and Management of Containers 

264.170 Applicability. 
264.171 Condition of containers. 
264.172 Compatibility of waste with con-

tainer. 
264.173 Management of containers. 
264.174 Inspections. 
264.175 Containment. 
264.176 Special requirements for ignitable 

or reactive waste. 
264.177 Special requirements for incompat

ible wastes. 
264.178 Closure. 

Subpart J-Tanks 

264.190 Applicability. 
264.191 Design of tanks. 
264.192 General operating requirements. 
264.193 {Reserved} 
264.194 Inspections. 
264.195-264.196 (Reserved] 
264.197 Closure. 
264.198 Special requirements for ignitable 

or reactive waste. 
264.199 Special requirements for incompat

ible wastes. 

Subpart K-Surfac• hnpaundmonb 

264.220 Applicability. 
264.221 Design and operating require

ments. 
264.222 Double-lined surface impound

ments: Exemption from Subpart F 
ground-water protection requirements. 

264.223-264.225 [Reserved] 
264.226 Monitoring and inspection. 
264.227 Emergency repairs; contingency 

plans. 
264.228 Closure and post-elosure care. 
264.229 Special requirements for ignitable 

or reactive waste. 
264.230 Special requirements for Incompat

ible wastes. 
264.231-264.249 [Reserved} 

Subpart L-Wa5te Piles 

264.250 Applicability. 
264.251 Design and operating require

ments. 
264.252 Double-lined piles: Exemption 

from Subpart F ground-water protection 
requirements. 

264.253 Inspection of liners: Exemption 
from Subpart F ground-water protection 
requirements. 

264.254 Monitorlng and inspection. 
264.255 [Reserved] 
264.256 Special requirements for ignitable 

or reactive waste. 
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Sec. 
264.257 Special requirements for incompat

ible wastes. 
264.258 Closure and post-closure care. 
264.259-264.269 [Reserved] 

Subpart M-Land Treatment 

264.270 Applicability. 
264.271 Treatment program. 
264.272 Treatment demonstration. 
264.273 Design and operating require-

ments. 
264.274-264.275 [Reserved] 
264.2'16 Food-chain crops. 
264.277 (Reserved] 
264.278 Unsaturated zone monitoring. 
264.279 Recordkeeping. 
264.280 Closure and post-closure care. 
264.281 Special requirements for ignitable 

or reactive waste. 
264.282 Special requirements for incompat

ible wastes. 
264.283-264.299 [Reserved] 

Subpart N-Landfills 

264.300 Applicability. 
264.301 Design and operating require

ments. 
264.302 Double-lined landfills: Exemption 

from Subpart F ground-water protection 
requirements. 

264.303 Monitoring and inspection. 
264.304-264.308 [Reservedl 
264.309 Surveying and recordkeeping. 
264.310 Closure and post-closure care. 
264.311 [Reserved] 
264.312 Special requirements for ignitable 

or reactive waste. 
264.313 Special requirements for incompat

ible wastes. 
264.314 Special requirements for liquid 

waste. 
264.315 Special requirements for contain

ers_ 
264.316 Disposal of small containers of 

hazardous waste in overpacked drums 
Oab packs}. 

264.317-264.339 [Reserved] 

Subpart 0-lncinerators 

264.340 Applicability. 
264.341 Waste analysis. 
264.342 Principal organic hazardous con

stituents CPOHCs}. 
264.343 Performance standards. 
264.344 Hazardous waste incinerator per-

mits. 
264.345 Operating requirements. 
264.346 {Reserved] 
264.347 Monitoring and inspections. 
264.348-264.350 [Reserved] 
264.351 Closure. 
264.352-264.999 [Reserved] 

APPENDIX I-REcORDKEEPING INSTRUCTIONS 
APPENDIX 11-111 [RESERVED] 

APPENDIX IV-COCHRAN'S APPROXIMATION TO 
THE BEHRENS·F'ISHER STUDENTS' T-TEST 

APPENDIX V-EXAMPU:S OF POTENTIALLY IN· 
COMPATIBLE WASTE 

APPENDIX VI-POLITICAL JURISDICTION:< IN 
WHICH COMPLIANCE WITH § 264.18la) 
MUST BE DEMONSTRATED 

AUTHORITY: Secs. 1006, 2002(a), 3004 and 
3005 of the Solid Waste Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912Ca>, 6924, and 6925), unless other
wise noted. 

SOURCE: 45 FR 33221, May 19, 1980, ur!<:ss 
otherwise noted. 

EDITORIAL NOTE: The reporting or record
keeping provisions included in the final rule 
published at 47 FR 322'14. July 26, 1982, will 
be submltted for approval to the Office of 
Management and Budget COMB>. They are 
not effective until OMB approval has been 
obtained. EPA will publish a notice of the 
effective date of the reporting and record· 
keeping provisions of this rule after it ob
tains OMB approval. 

Subpart A-General 

§ 264.1 Purpose, scope and applicability. 

Cal The purpose of this part is to es
tablish minimum national standards 
which define the acceptable manage
ment of hazardous waste. 

(b) The standards in this part apply 
to owners and operators of all facili
ties which treat, store, or dispose of 
hazardous waste, except as specifically 
provided otherwise in this part or Part 
261 of this chapter. 

(c) The requirements of this part 
apply to a person disposing of hazard
ous waste by means of ocean disposal 
subject to a permit issued under the 
Marine Protection, Research, and 
Sanctuaries Act only to the extent 
they are included in a RCRA permit 
by rule granted to such a person under 
Part 270 of this chapter. 

C Comment: These Part 264 regulations do 
apply to the treatment or storage of hazard
ous waste before it is loaded onto an ocean 
vessel for incineration or disposal at sea.] 

(d) The requirements of this part 
apply to a person disposing of hazard
ous waste by means of underground 
injection subject to a permit issued 
under an Underground Injection Con-
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trol (UlC> program approved or pro
mulgated under the Safe Drinking 
Water Act only to the extent they are 
required by § 144.14 of this chapter. 

{Comment: TIH'::>C Part 264 regulations do 
apply to the above-ground treatment or 
storage of hazardous waste before it is in
jected underground.] 

(e) The requirements of this part 
apply to the owner or operator of a 
POTW which treats, stores, or dis
poses of hazardous waste only to the 
extent they are included in a RCRA 
permit by rule granted to such a 
person under Part 270 of this chapter. 

{f) The requirements of this part do 
not apply to a person who treats, 
stores, or disposes of hazardous waste 
in a State with a RCRA hazardous 
waste program authorized under Sub
part A of Part 271 of this chapter. or 
in a State authorized under Subpart B 
of Part 271 of this chapter for the 
component or components of Phase II 
interim authorization which corre
spond to the person's treatment, stor
age or disposal processes; except that 
this part will apply: 

(1) As stated in paragraph (d) of this 
section, if the authorized State RCRA 
program does not cover disposal of 
hazardous waste by means of under
ground injection; and 

(2) To a person who treats, stores or 
disposes of hazardous waste in a State 
authorized under Subpart A of Part 
271 of this chapter, at a facility which 
was not covered by standards under 
this part when the State obtained au
thorization, and for which EPA pro
mulgates standards under this part 
after the State is authorized. This 
paragraph will only apply until the 
State is authorized to permit such fa
cilities under Subpart A of Part 271 of 
this chapter. 

(g) The requirements of this part do 
not apply to: 

Cl) The owner or operator of a facili
ty permitted, licensed, or registered by 
a State to manage municipal or indus
trial solid waste, if the only hazardous 
waste the facility treats, stores, or dis
poses of is excluded from regulation 
under this part by § 261-5 of this chap
ter; 

(2) The owner or operator of a facili
ty which treats or stores hazardous 
waste, which treatment or storage 

Title 40-Protcction of Environment 

1neels the criteria in § 26L6(a) of this 
chapter, except to t.he extent that 
§ 26L6(bl of this chaptt·r provides oth
erwise; 

(3) A generator accumulating waste 
on-site in compliance with § 262.34 of 
this chapter; 

(4) A farmer disposing Of waste pes
ticides from his own use in compliance 
with § 262.51 of this chapter; or 

(5) The owner or operator of a total
ly enclosed treatment facility, as de· 
fined in§ 260.10. 

(6) The owner or operator of an ele
mentary neutralization unit or a 
wastewater treatment unit as defined 
in § 260.10 of this chapter. 

(7) [Reserved] 
C8l<D Except as provided in para

graph (g)(8)(ii) of this section, a 
person engaged in treatment or con
tainment activities during immediate 
response to any of the following situa
tions: 

CA) A discharge of a hazardous 
waste; 

CBl An imminent and substantial 
threat of a discharge of hazardous 
waste; 

<Cl A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

(ii) An owner or operator of a facili· 
ty otherwise regulated by this part 
must comply with all applicable re
quirements of Subparts C and D. 

(iii) Any person who is covered by 
paragraph (g)(8)(i) of this section and 
who continues or initiates hazardous 
waste treatment or containment actlvi· 
ties after the immediate response is 
over is subject to all applicable re
quirements of this part and Parts 
122-124 of this chapter for those ac
tivities. 

(9) A transporter storing manifested 
shipments of hazardous waste in con
tainers meeting the requirements of 40 
CFR 262.30 at a transfer facility for a 
period of ten days or less. 

(10) The addition of absorbent mate
rial to waste in a container <as defined 
in § 260.10 of this chapter) or the addi
tion of waste to absorbent material in 
a container, provided that these ac· 
tions occur at the time waste is first 
placed in the container; and 
§§ 264.17Cb), 264.171, and 264.172 are 
complied with. 

396 

l 
) 

Chapter I-Environmental Protection Agency § 264.13 

(45 Flt 33221, May 19, 1980, as an1ended at 
45 FR 76075, Nov. 17, 1980; 45 FR 86968, 
Dec. 31, 1980; 46 :F'R 27480, May 20, 1981; 47 
Flt 8306, Feb. 25, 1982; 47 FR 32384, July 26. 
1982; 48 FR 2511, Jan. 19, 1983; 48 FR 14294, 
Apr. 1. 19831 

§ 264.2 (Reserved] 

§ 264.3 Relationship to interim status 
standards. 

A facility owner or operator who has 
fully complied with the requirements 
for interim status-as defined in sec
tion 3005(e) of RCRA and regulations 
under § 270.70 of this chapter-must 
comply with the regulations specified 
in Part 265 of this chapter in lieu of 
the regulations in this part, until final 
administrative disposition of his 
permit application is made. 

[Comment: As stated In section 3005(a) of 
RCRA, after the effective date of regula
tions under that section, i.e., Parts 270 and 
124 of this chapter. the treatment, storage, 
or disposal of hazardous waste is prohibited 
except in accordance with a permit. Section 
3005<e> of RCRA provides for the continued 
operation of an existing facility which 
meets certain conditions until final adminis
trative disposition of the owner's or opera· 
tor's permit application is made.1 
(45 F!R 33221, May 19, 1980, as a.mended at 
48 FR 14294, Apr. l, 19831 

§ 264.4 Imminent hazard action. 

Notwithstanding any other provi
sions of these regulations, enforce· 
ment actions may be brought puru
sant to section 7003 of RCRA. 

Subpart B-General Facility 
Standards 

§ 264.10 Applicability. 

<a> The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
provided in § 264.l and in paragraph 
Cb) of this section. 

(b) Section 264.18(b) applies only to 
facilities subject to regulation under 
Subparts I through 0 of this part. 

[46 FR 2848, Jan. 12, 1981, as amended at 47 
FR 32349, July 26, 19821 

§ 264.Jl Identification number. 

Every facility owner or opt: rator 
must apply to EPA for an EPA i°denti-

ficaUon number in accordance with 
the EPA notification procedures (45 
FR 12746). 

§ 26.t.12 Required notices. 

Ca) The owner or operator of a facili
ty that has arranged to receive haz· 
ardous waste from a foreign source 
must notify the Regional Administra
tor in writing at least four weeks in ad
vance of the date the waste is expect
ed to arrive at the facility. Notice of 
subsequent shipments of the same 
waste f-rom the same foreign source is 
not required. 

(b) The owner or operator of a facili· 
ty that receives hazardous waste from 
an off-site source (except where the 
owner or operator is also the genera· 
tor) must inform the generator in 
writing that he has the appropriate 
permit<sl for, and will accept, the 
waste the generator is shipping. The 
owner or operator must keep a copy of 
this written notice as part of the aper· 
ating record. 

Cc) Before tfans:ferring ownership or 
operation of a facility during its oper
ating life, or of a disposal facility 
during the post·closure care period, 
the owner or operator must notify the 
new owner or operator in writing of 
the requirements of this part and Part 
270 of this chapter. 

[Comment..· An owner's or operator's failure 
to notify the new owner or operator of the 
requirements of this part in no way relieves 
the new owner or operator of his obligation 
to comply with all applicable requirements.] 
[ 45 FR 33221, May 19, 1980, as amended at 
48 FR 14294, Apr. 1, 1983] 

§ 264.13 General waste annlysis. 

(a)(l) Before an owner or operator 
treats, stores, or disposes of any haz· 
ardous waste, he must obtain a de· 
tailed chemical and physical analysis 
of a representative sample of the 
waste. At a minimum, this analysis 
must contain all the information 
which must be known to treat, store, 
or dispose of the waste in accordance 
with the requirements of this part or 
with the conditions of a permit issued 
under Part 270 and Part 124 of this 
chapter. 

(2) The analysis may include data 
developed under Part 261 of this chap-
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tcr, and existing published or docu
mented data on the hazardous waste 
or on hazardous waste generated fro1n 
similar processes. 

[Com1nent: For example, the facility's 
records of analyses performed on the waste 
before the effective date of these regula
tions, or studies conducted on hazardous 
waste generated from processes similar to 
that which generated the waste to be man
aged at the facility, may be included in the 
data base required to comply with para
graph (a){l) of this section. The owner or 
operator of an off-site facility may arrange 
for the generator of the hazardous waste to 
supply part or all of the information re
quired by paragraph Ca)(l) of this section. If 
the generator does not supply the informa
tion. and the owner or operator chooses to 
accept a hazardous waste, the owner or op
erator is responsible for obtaining the infor
mation required to comply with this sec
tion.] 

(3) The analysis must be repeated as 
necessary to ensure that it is accurate 
and up to date. At a minimum, the 
analysis must be repeated: 

(i) When the owner or operator is 
notified, or has reason to believe, that 
the process or operation generating 
the hazardous waste has changed; and 

(ii) For off-site facilities, when the 
results of the inspection required in 
paragraph (a)C4> of this section indi
cate that the hazardous waste received 
at the facility does not match the 
waste designated on the accompanying 
manifest or shipping paper. 

< 4) The owner o:r operator of an off
site facility must inspect and, if neces
sary, analyze each hazardous waste 
movement received at the facility to 
determine whether it matches the 
identity of the waste specified on the 
accompanying manifest or shipping 
paper. 

Cb) The owner or operator must de
velop and follow a written waste anal
ysis plan which describes the proce
dures which he will carry out to 
comply with paragraph (a) of this sec
tion. He must keep this plan at the fa
cility. At a minimum, the plan must 
specify: 

Cl> The parameters for which each 
hazardous waste will be analyzed and 
the rationale for the selection of these 
parameters C i.e., how analysis for 
these parameters will provide suffi
cient information on the waste's prop-
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erties to comply with paragraph ta) of 
this section); 

(2) The test n1ethods which will be 
used to test for these parameters; 

(3) The sampling method which will 
be used to obtain a representative 
sainple of the waste to be analyzed. A 
representative sample may be ob
tained using either: 

(i} One of the sa.m_pling methods de
scribed in Appendix I of Part 261 of 
this chapter; or 

<ii> An equivalent sampling method. 

[Con1111ent: See § 260.21 of this chapter for 
related discussion.] 

(4) The frequency with which the 
initial analysis of the waste will be re
viewed or repeated to ensure that the 
analysis is accurate and up to date; 
and 

(5) For off-site facilities, the waste 
analyses that hazardous waste genera
tors have agreed to supply. 

(6) Where applicable, the methods 
which will be used to meet the addi
tional waste analysis requirements for 
specific waste management methods 
as specified in § § 264.17 and 264.341. 

Cc> For off-site facilities, the waste 
analysis plan required in paragraph 
Cb) of this section must also specify 
the procedures which will be used to 
inspect and, if necessary, analyze each 
movement of hazardous waste received 
at the facility to ensure that it 
matches the identity of the waste des
ignated on the accompanying manifest 
or shipping paper. At a minimum, the 
plan must describe: 

( 1) The procedures which will be 
used to determine the identity of each 
movement of waste managed at the fa
cility; and 

(2) The sampling method which will 
be used to obtain a representative 
sample of the waste to be identified, if 
the identification method includes 
sampling. 
[Comment: Part 270 of this chapter requires 
that the waste analysis plan be submitted 
with Part B of the permit application] 
[45 FR 33221, May 19, 1980, as amended at 
46 FR 2848, Jan. 12, 1981; 46 FR 7678, Jan. 
23, 1981; 48 FR 14294, Apr. 1, 19831 

§ 264.14 Security. 

Ca) The owner or operator must pre
vent the unknowing entry, and mini-
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mize the possibility for the unauthor
ized entry, of persons or livestock onto 
the active portion of his facility, 
unless he can demonstrate to the Re· 
gional Ad1ninistrator that: 

< 1) Physical contact with the waste, 
structures, or equipment within the 
active portion of the facility will not 
injure unknowing or unauthorized 
persons or livestock which may· enter 
the active portion of a facility; and 

C2l Disturbance of the waste or 
equipment, by the unknowing or unau
thorized entry of persons or livestock 
onto the active portion of a facility, 
will not cause a violation of the re
quirements of this part. 

[Comment: Part 270 of this chapter requires 
that an owner or operator who wishes to 
make the demonstration referred to above 
mu.st do so with Part B of the permit appli
cation.] 

(b) Unless the owner or operator has 
made a successful demonstration 
under paragraphs (a)(l) and Ca><2> of 
this section, a facility must have: 

Cl) A 24-hour surveillance system 
(e.g., television monitoring or surveil
lance by guards or facility personnel> 
Which continuously monttors and con
trols entry onto the active portion of 
the facility; or 

C2)(i) An artificial or natural barrier 
<e.g., a fence in good repair or a fence 
combined with a cliff), which com
pletely surrounds the active portion of 
the facility; and 

<iD A means to control entry, at all 
times, through the gates or other en
trances to the active portion of the fa
cility <e.g., an attendant, television 
monitors, locked entrance, or con
trolled roadway access to the facility>. 
[Comment: The requirements of paragraph 
(b) of this section are satisfied if the facility 
or plant withln which the active portion is 
located itself has a surveillance system, or a 
barrier and a means to control entry, which 
complies with the requirements of para· 
graph (bHl> or <bH2> of this section.} 

<c> Unless the owner or operator has 
made a successful demonstration 
under Paragraphs (a)(l) and Ca)(2) of 
this section, a sign with the legend, 
''Danger-Unauthorized Personnel 
Keep Out", must be posted at each en
trance to the active portion of a facili
ty, and at other locations, in sufficient 
numbers to be seen from any ap-

proach to this active portion. The 
legend must be written in English and 
in any other language predominant in 
the area surrounding the facility (e.g., 
facilities in counties bordering the Ca
nadian province of Quebec must post 
signs in French; facilities in counties 
bordering Mexico must post signs in 
Spanish), and must be legible from a 
distance of at least 25 feet. Existing 
signs \Vith a legend other than 
"Danger-Unauthorized Personnel 
Keep Out" may be used if the legend 
on the sign indicates that only author
ized personnel are allowed to enter the 
active portion, and that entry onto the 
active portion can be dangerous. 

[Comment: See§ 264.117(b) for discussion of 
security requirements at disposal facilities 
during the post-closure care period.] 
[45 FR 33221, May 19, 1980, as amended at 
46 FR 2848, Jan. 12, 1981; 48 FR 14294, Apr. 
1, 1983] 

§ 264. 15 General inspection requirements. 

(a) The owner or operator must in
spect his facility for malfunctions and 
deterioration, operator errors, and dis
charges which may be causing-or 
may lead to-(}) release of hazardous 
waste constituents to the environment 
or C2) a threat to human health. The 
owner or operator must conduct these 
inspections often enough to identify 
problems in time to correct them 
before they harm human health or 
the environment. 

(b)(l) The owner or operator must 
develop and follow a written schedule 
for impecting monitoring equipment, 
safety and emergency equipment, se
curity devices, and operating and 
structural equipment <such as dikes 
and sump pumps) that are important 
to preventing, detecting, or responding 
to environmental or human health 
hazards. 

(2) He roust keep this schedule at 
the facility. 

<3) The schedule must identify the 
types of problems (e.g., malfunctions 
or deterioration) which are to be 
looked for during the inspection <e.g., 
inoperative sump pump, leaking fit
ting, eroding dike, etc.). 

(4) The frequency of inspection may 
vary for the items on the schedule. 
However, it should be based on the 
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rate of possible deterioration of the 
equipment and the probability of an 
environmental or human health inci
dent if the deterioration or malfunc
tion of any operator error goes unde
tected between inspections. Areas sub
ject to spills. such as loading and un
loading areas. must be inspected daily 
when in use. At a minimum, the in
spection schedule must include the 
terms and frequencies called for in 
§§ 264.174. 264.194. 264.226, 264.253, 
264.254, 264.303, and 264.347, where 
applicable. 

(Comment: Part 270 of this chapter requires 
the inspection schedule to be submitted 
with Part B of the pern1it application. EPA 
will evaluate the schedule along with the 
rest of the application to ensure that it ade
quately protects human health and the en
vironment. As part of this review, EPA may 
modify or amend the schedule as may be 
necessary. l 

(c) The owner or operator must 
remedy any deterioration or malfunc
tion of equipn1ent or structures which 
the inspection reveals on a schedule 
which ensures that the problem does 
not lead to an envirorunental or 
human health hazard. Where a hazard 
is imminent or has already occurred, 
remedial action must be taken inunedi
ately. 

(d) The owner or operator must 
record inspections in an inspection log 
or summary. He must keep these 
records for at least three years from 
the date of inspection. At a minimum, 
these records must include the date 
and time of the inspection, the name 
of the inspector, a notation of the ob
servations made, and the date and 
nature of any repairs or other remedi
al actions. 

[45 FR 33221, May 19, 1980, as amended at 
47 FR 32350, July 26, 1982; 48 FR 14294, 
Apr, l, 1983) 

§ 264..16 Personnel training. 

(a)(l) Facility personnel must suc
cessfully complete a program of class
room instruction or on-the-job train
ing that teaches them to perform 
their duties in a way that ensures the 
facility's compliance with the require
ments of this part. The owner or oper
ator must ensure that this program in
cludes au the elements described in 
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the document required under para
graph (d)(3) of this section. 

[Comment: Part 270 of this chapter requires 
that owners and operator;; submit with Part 
B of the RCRA permit applkation, an out· 
line of the training program used (or to be 
used) at the facility and a brief description 
of how the training program is designed to 
meet actual job tasks.] 

(2) This program must be directed 
by a person trained in hazardous 
waste management procedures, and 
must include instruction which teach· 
es facility personnel hazardous waste 
management procedures <including 
contingency plan implementation) rel· 
evant to the positions in which they 
are employed. 

(3) At a minimum, the training pro
gram must be designed to ensure that 
facility personnel are able to respond 
effectively to emergencies by familiar
izing them with emergency proce
dures, emergency equipment, and 
emergency systems. including, where 
applicable: 

CD Procedures for using, inspecting, 
repairing, and replacing facility emer
gency and monitoring equipment; 

(ii) Key parameters for automatic 
waste feed cut-off systems; 

(iii} Communications or alarm sys
tems; 

Civ) Response to fires or explosions; 
(V) Response to ground-water con

tamination incidents; and 
(VD Shutdown of operations. 
(b) Facility personnel must success

fully complete the program required 
in paragraph (a) of this section within 
six months after the effective date of 
these regulations or six months after 
the date of their employment or as
signment to a facility, or to a new posi
tion at a facility, whichever is later. 
Employees hired after the effective 
date of these regulations must not 
work in unsupervised positions until 
they have completed the training re
quirements of paragraph (a) of this 
section. 

Cc) Facility personnel must take part 
in an annual review of the initial 
training required in paragraph (a) of 
this section. 

Cd) The owner or operator must 
maintain the following documents and 
records at the facility: 
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< 1) The job title for each position at 
the facility related to hazardous waste 
ma1Hlgcmeut, and the nan1e of the em
ployee filling each job; 

(2) A written job description for 
each position listed under paragraph 
(d)(l) of this section. This description 
may be consistent in its degree of spec
ificity with descriptions for other simi
lar positionS in the same company lo
cation or bargaining unit, but must in
clude the requisite skill, education, or 
other qualifications, and duties of em
ployees assigned to each position; 

<3) A written description of the type 
and amount of both introductory and 
continuing training that will be given 
to each person filling a position listed 
under paragraph (d)(l) of this section; 

(4) Records that docun1ent that the 
training or job experience required 
under paragraphs (a), (b), and <c> of 
this section has been given to, and 
completed by, facility personnel. 

(e) Training records on current per
sonnel must be kept until closure of 
the facility; training records on former 
employees must be kept for at least 
three years from the date the employ
ee last worked at the facility. Person
nel training records may accompany 
Personnel transferred within the same 
company. 

(45 FR 33221, May 19, 1980, as amended at 
46 FR 2848. Jan. 12, 1981; 48 FR 14294, Apr. 
1, 1983] 

§ 264.17 General requirements for ignita
ble, rea.:::tive, or incompatible wastes. 

Ca) The owner or operator must take 
precautions to prevent accidental igni
tion or reaction of ignitable or reactive 
waste. This waste must be separated 
and protected from sources of ignition 
or reaction including but not limited 
to: open names, smoking, cutting and 
welding, hot surfaces, frictional heat, 
sparks <static, electrical, or mechani
cal), spontaneous ignition <e.g., from 
heat-producing chemical reactions), 
and radiant heat. While ignitable or 
reactive waste is being handled, the 
owner or operator must confine smok
ing and open flatne to specially desig
nated locations. "No Smoking" signs 
must be conspicuously placed wherev
er there is a hazard from ignitable or 
reactive waste. 

(b) Where specifically required by 
other sections of this part, the owner 
or operator of a facility that treats, 
stores or disposes ignitable or reactive 
waste, or mixes incompatible waste or 
incompatible wastes and other n1ateri
als, must take precautions to prevent 
reactons which: 

< 1) Generate extreme heat or pres
sure, fire or explosions, or violent reac
tions; 

(2) Produce uncontrolled toxic mists, 
fumes, dusts, or gases in sufficient 
quantities to threaten human health 
or the environment; 

(3) Produce uncontrolled flammable 
fumes or gases in sufficient quantities 
to pose a risk of fire or explosions; 

(4) Dan1age the structural integrity 
of the device or facility; 

(5) Through other like means 
·threaten human health or the envi
ronment. 

(c) When required to comply with 
paragraph (a) or Cb) of this section, 
the owner or operator must document 
that compliance. This documentation 
may be based on references to pub
lished scientific or engineering litera
ture, data from trial tests (e.g., bench 
scale or pilot scale tests), waste analy
ses (as specified in § 264.13), or the re
sults of the treatment of similar 
wastes by similar treatment processes 
and under similar operating condi
tions. 

[46 FR 2848, Jan. 12, 1981] 

§ 264.18 Location standards. 

(a) Seismic considerations. (1) Por
tions of new facilities where treat
ment, storage, or disposal of hazardous 
waste Will be conducted must not be 
located within 61 meters (200 feet) of 
a fault which has had displacement in 
Holocene time. 

(2) As used in paragraph Ca)(l) of 
this section: 

Ci) "Fault" means a fracture along 
which rocks on one side have been dis
placed with respect to those on the 
other side. 

(ii) "Displacen1ent" means the rela· 
tive movement of any two sides of a 
fault measured in any direction. 

(iii) ••Holocene" means the most 
recent epoch of the Quarternary 
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period, extl:ndin15 froin the end of the 
Pleistocene to the present. 

[Cou1111ent: Procedures for demonstrat.ing 
co1npliance with this standard in Part B of 
the permit application are ::;pecificd in 
§ 270.14.<bl<lU. Pacilitles which are locl\ted 
In political jurisdictions other than those 
listed in Appendix VI of this part, are as
su1ned to be in compliance with this require
ment.] 

(b) Floodplains. (1) A facility located 
in a 100-year floodplain must be de
signed, constructed, operated. and 
maintained to prevent washout or any 
hazardous waste by a 100-year flood, 
unless the owner or operator can dem
onstrate to the Regional Administra
tor's satisfaction that: 

(i) Procedures are in effect which 
will cause the waste to be removed 
safely, before flood waters can reach 
the facility, to a location where the 
wastes will not be vulnerable to flood 
waters; or 

(ii) For existing surface impound
ments, waste piles, land treatment 
units, and landfills, no adverse effects 
on huma..1 health or the environment 
will result if washout occurs, consider
ing: 

(A) The volume and physical and 
chemical characteristics of the waste 
in the facility; 

(B) The concentration of hazardous 
constituents that would potentially 
affect surface waters as a result of 
washout; 

< C> The impact of such concentra
tions on the current or potential uses 
of and water quality standards estab
lished for the affected surface waters; 
and 

CD) The impact of hazardous con
stituents on the sediments of affected 
surface waters or the soils of the 100-
year floodplain that could result from 
washout. 
[Comment: The location where wastes are 
moved must be a facility which is either per
mitted by EPA under Part 270 of this chap
ter, authorized to manage hazardous waste 
by a State with a hazardous waste manage
ment program authorized under Part 271 of 
this cha'pter, or in interim status under 
Parts 270 and 265 of this chapter.) 

<2) As used in paragraph (b)(l) of 
this section: 

(i) "100-year floodplain" means any 
land area which is subject to a one 
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percent or greater chance of flooding 
in any given year fron1 any source. 

OD .. Washout" means the 1novement 
of hazardous waste from the active 
portion of the facility as a result of 
flooding. 

(iii) "100-year flood" means a flood 
that has a one percent chance of being 
equalled or exeeded in any given year. 

[Com1nent: (ll Requirements pertaining to 
other Federal laws which affect the location 
and permitting of facilities a.re found in 
§ 270.3 of this chapter. For details relative 
to these laws, see EPA's manual for SEA 
(special environmental area) requirements 
for hazardous waste facility permits. 
Through EPA is responsible for complying 
with these requirements, applicants are ad
vised to consider them in planning the loca
tion of a facility to help prevent subsequent 
project delays.) 
[46 FR 2848, Jan. 12. 1961, as amended at 47 
FR 32350, July 26, 1982; 48 FR 14294, Apr. 
1, 1963; 48 FR 30115, June 30, 19831 

Subpart C-Preparedness and 
Prevention 

§ 264.30 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 264.1 provides otherwise. 

§ 264.31 Design and operation of facility. 

Facilities must be designed, con
structed, maintained, and operated to 
minimize the pcssibility of a fire, ex
plosion, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air, 
soil, or surface water which could 
threaten human health or the envi
ronment. 

§ 264.32 Required equipment. 

All facilities must be equipped with 
the following, unless it can be demon
strated to the Regional Administrator 
that none of the hazards posed by 
waste handled at the facility could re· 
quire a particular kind of equipment 
specified below: 

(a) An internal communications or 
alarm system capable of providing im
mediate emergency instruction <voice 
or signal> to facility personnel; 

Cb) A device, such as a telephone 
(immediately available at the scene of 
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operations) or a hand-held tv,ro-way 
radio. c.'tpable of summoning emergen
cy assistance from local police depart
n1ents, fire departments. or State or 
local emergency response teams; 

Cc> Portable fire extinguishers, fire 
control equip1nent (including special 
extinguishing equipment, such as that 
using foam, inert gas, or dry chemi
cals), spill control equip1nent, and de
contan1ination equipment; and 

(d) Water at adequate volume and 
pressure to supply water hose streams, 
or foam producing equipment, or auto
matic sprinklers, or water spray sys
tems. 

[Comment Part 270 of this chapter requires 
that an owner or operator who wishes to 
make the demonstration referred to above 
must do so with Part B of the permit appli
cation.] 
[45 FR 33221, May 19, 1980, as amended at 
4.8 FR 14294, Apr. 1, 19831 

§ 264.33 Testing and maintenance of 
equipment. 

All facility communications or alarm 
systems, fire protection equipment. 
spill control equipment, and decon
tamination equipment, where re
quired, must be tested and maintained 
as necessary to assure its proper oper
ation in time of emergency_ 

§ 264.34 Access to communications or 
alarr.1 system. 

(a) Whenever hazardous waste is 
being poured, mixed, spread, or other
wise handled, all personnel involved in 
the operation must have immediate 
access to an internal alarm or emer
gency communication device, either di
rectly or through visual or voice con
tact with another employee, unless the 
Regional Administrator has ruled that 
such a device is not required under 
§ 264.32. 

(b) If there is ever just one employee 
on the premises while the facility is 
operating, he must have immediate 
access to a device, such as a telephone 
(immediately available at the scene of 
operation) or a hand-held two-way 
radio, capable of sununoning external 
emergency assistance, unless the Re
gional Administrator has ruled that 
such a device is not required under 
§ 264.32. 

§ 26.t.35 Required aisle space. 

'l'he owner or operator must main
tain aisle space to allow the unob
structed movement of personnel, fire 
protection equipment, spill control 
equipment, and decontamination 
equipment to any area of facility oper
ation in an emergency, unless it can be 
demonstrated to the Regional Admin
istrator that aisle space is not needed 
for any of these purposes. 

{Comment: Part 270 of this chapter requires 
that an owner or operator who wishes to 
make the demonstration ;eferred to above 
must do so with Part B of the permit appll
cation.l 
[45 FR 33221, May 19. 1980, as amended at 
48 FR 14294, Apr. 1, 1983] 

§ 264.36 [Reserved] 

§ 264.37 Arrangements with local authori
ties. 

(a) The owner or operator must at
tempt to make the following arrange
ments, as appropriate for the type of 
waste handled at his facility and the 
potential need for the services of these 
organizations: 

Cl) Arrangements to familiarize 
police, fire departments, and emergen
cy response teams with the layout of 
the facility, "properties of hazardous 
waste handled at the facility and asso
ciated hazards, places where facility 
personnel would normally be v1orking, 
entrances to and roads inside the facil
ity, and possible evacuation routes; 

C2> Where more than one police and 
fire department might respond to an 
emergency. agreements designating 
primary emergency authority to a spe
cific police and a specific fire depart
ment, and agreements with any others 
to provide support to the primary 
emergency authority; 

(3) Agreements with State emergen
cy response teams, emergency re
sponse contractors, and equipment 
suppliers; and 

(4) Arrangements to familiarize local 
hospitals with the properties of haz
ardous waste handled at the facility 
and the types of injuries or illnesses 
which could result from fires, explo
sions, or releases at the facility. 

Cb) Where State or local authorities 
decline to enter into such arrange-
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1nents. the owner or operator must 
document the refusal in the opcratiug 
record. 

Subpart D-Contingency Plan and 
Emergency Procedure$ 

§ 264.50 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 264.1 provides otherwise. 

§ 264.51 Purpose and implementation of 
contingency plan. 

<a> Each owner or operator must 
have a contingency plan for his facili
ty. The contingency plan must be de
signed to minimize hazards to human 
health or the environment from fires, 
explosions, or any unplanned sudden 
or non-sudden release of hazardous 
waste or hazardous waste constituents 
to air. soil, or surface water. 

(b) The provisions of the plan must 
be carried out inllnediately whenever 
there is a fire, explosion, or release of 
hazardous waste or hazardous waste 
constituents which could threaten 
human health or the environment. 

§ 264.52 Content of contingency plan. 

(a) The contingency plan must de
scribe the actions facility personnel 
must take to comply with §§ 264.51 
and 264.56 in response to fires, explo· 
sions, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air. 
soil, or surface water at the facility. 

Cb) If the owner or operator has al
ready prepared a Spill Prevention, 
Control, and Countermeasures CSPCC> 
Plan in accordance with Part 112 of 
this chapter, or Part 1510 of Chapter 
V, or some other emergency or contin
gency plan, he need only amend that 
plan to incorporate hazardous waste 
management provisions that are suffi
cient to comply with the requirements 
of this part. 

(c} The plan must describe arrange
ments agreed to by local police depart
ments. fire departments, hospitals, 
contractors, and State and local emer
gency response teams to coordinate 
emergency services, pursuant to 
§ 264.37. 
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(d) rrhe plan rnust list nan1cs, ad· 
dresses, and phone nu1nbers (office 
n.nd hon1e} of all per:;ons qualified to 
act as en1ergency coordinator (see 
§ 264.55}, and this list nlust be kept up 
to date. Where niore than one person 
is listed, one must be named as pri
n1ary emergency coordinator and 
others must be listed in the order in 
which they will assu1ne respor.sibility 
as alternates. For new facilities, this 
information must be supplied to the 
Regional Administrator at the time of 
certification, rather than at the time 
of permit application. 

Ce) The plan must include a list of 
all emergency equipment at the facili
ty csuch as fire extinguishing systems, 
spill control equipment, communica
tions and alarm systems {internal and 
external), and decontamination equip
ment>. where this equipment is re
quired. This list must be kept up to 
date. In addition, the plan must' in
clude the location and a physical de
scription of each item on the list, and 
a brief outline of its capabilities. 

Cf) The plan must include an evacua
tion plan for facility personnel where 
there is a possibility that evacuation 
could be necessary. This plan must de
scribe signal(s) to be used to begin eva
cuation, evacuation routes, and alterM 
nate evacuation routes Cin cases where 
the primary routes could be blocked 
by releases of hazardous waste or 
fires). 

{45 FR 33221, May 19, 1980, as amended at 
46 FR 27480, May 20, 19811 

§ 264.53 Copies of contingency plan. 

A copy of the contingency plan and 
all revisions to the plan must be: 

Ca) Maintained at the facility; and 
(b} Submitted to all local police de

partments, fire departments, hospi
tals, and State and local emergency re
sponse teams that may be called upon 
to provide emergency services. 

[Comment· The contingency plan must be 
submitted to the Regional Administrator 
with Part B of the permit application under 
Part 270, of this chapter and, after rnodlfi· 
cation or approval. will become a condition 
of any permit tssued.1 
(45 FR 33221, ~lay 19, 1980, as amended at 
48 FR 30115. June 30, 1983] 
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§ 264.5·1 Amendment of coniingency plan., 

The contingency plan must be re· 
viewed, and in1mediateiy amended. if 
necessary, whenever: 

(a) The facility permit is revised; 
(b) The plan fails in an emergency; 
(c) The facility changes-in its 

design, construction, operation, main· 
tenance. or other circuinstances-in a 
way that materially increa.ses the po
tential for fires, explosions, or releases 
of hazardous waste or hazardous waste 
constituents, or changes the response 
necessary in an emergency; 

Cd) The list of emergency coordina· 
tors changes; or 

(e) The list of emergency equipment 
changes. 

[Comment: A change in the lists of facility 
emergency coordinators or equipment in the 
contingency plan constitutes a minor modi· 
fication to the facility permit to which the 
plan is a condition.] 

§ 264.55 Emergency coordinator. 

At all times, there must be at least 
one employee either on the facility 
premises or on call (i.e., available to re
spond to an emergency by reaching 
the facility within a short period of 
time) with the responsibility for co· 
ordinating all emergency response 
measures. This emergency coordinator 
must be thoroughly familiar with all 
a.spects of the facility's contingency 
plan, all operations and activities at 
the facility, the location and charac
teristics of wa.ste handled, the location 
of all records within the facility, and 
the facility layout. In addition, this 
person must have the authority to 
commit the resources needed to carry 
out the contingency plan. 

[Comment: The emergency coordinator's re
sponsibilities are more fully spelled out in 
§ 264.50. Applicable responsibilities for the 
emergency coordinator vary, depending on 
factors such as type and variety of waste(s) 
handled by the facility, and type and com
plexity of the facility.] 

§ 264.56 Emergency procedures. 

(a) Whenever there is an imminent 
or actual emergency situation, the 
emergency coordinator (or his desig
nee when the emergency coordinator 
is on call) must immediately: 

C 1) Activate internal facility alarms 
or communication systems, where ap-

plicable, to notify all facility person
nel; and 

(2) Notify appropriate State or local 
agencies with designated response 
roles if their help is needed. 

Cb) Whenever there is a release, fire, 
or explosion, the emergency coordina
tor must immediately identify the 
character. exact source, amount, and 
areal extent of any released materials. 
He may do this by observation or 
revie\v of facility records or manifests. 
and, if necessary, by chemical analysis. 

Cc) Concurrently, the emergency co
ordinator must assess possible hazards 
to human health or the environment 
that may result from the release, fire, 
or explosion. This assessment must 
consider both direct and indirect ef
fects of the release, fire, or explosion 
(e.g., the effects of anY toxic, irritat
ing, or asphyxiating ga.ses that are 
generated, or the effects of any haz
ardous surface water run-off from 
water or chemical agents used to con
trol fire and heat-induced explosions). 

(d} If the emergency coordinator de
termines that the facility has had a re· 
lease, fire, or explosion which could 
threaten human health. or the envi
ronment, outside the facility, he must 
report his findings as follows: 

( 1} If his assessment indicates that 
evacuation of local areas may be advis
able, he must immediately notify ap
propriate local authorities. He must be 
available to help appropriate officials 
decide whether local areas should be 
evacuated; and 

(2) He must inunediately notify 
either the government official desig· 
nated as the on-scene coordinator for 
that geographical area. <in the appli
cable regional contingency plan under 
Part 1510 of this Title) or the National 
Response Center <using their 24-hour 
toll free number 800/424-8802>. The 
report must include: 

CD Name and telephone number of 
reporter; 

<ii> Name and address of facility; 
(iii) Time and type of incident (e.g., 

release, fire>; 
<iv> Name and quantity of 

material(s} involved, to the extent 
known; 

(v) The extent of injuries, if any; 
and 
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(Vil The possible hazards to hurnan 
health, or the environment, out.side 
the facility. 

Ce) During an emergency, the e1ner
gency coordinator niust take all rea
sonable measures necessary to ensure 
that fires, explosions, and releases do 
not occur, recur, or spread to other 
hazardous waste at the facility. These 
measures must include, where applica
ble, stopping processes and operations, 
collecting and containing release 
waste, and removing or isolating con
tainers. 

(f) If the facility stops operations in 
response to a fire. explosion, or re
lease, the emergency coordinator roust 
n1onitor for leaks, pressure buildup, 
gas generation, or ruptures in valves, 
pipes, or other equipment, wherever 
this is appropriate. 

(g) Immediately after an emergency, 
the emergency coordinator must pro
vide for treating, storing, or disposing 
of recovered waste. contaminated soil 
or surface water, or any other material 
that results from a release, fire, or ex
plosion at the facility. 
[CommenL· Unless the owner or operator 
can demonstrate, in accordance with 
§ 261.3(CJ or (d) of this chapter, that the re· 
covered material is not a hazardous waste. 
the owner or operator becomes a generator 
of hazardous waste and must manage it in 
accordance with all applicable requirements 
of Parts 262, 263, and 264 of this Chapter .1 

Ch) The emergency coordinator must 
ensure that, in the affected area(S) of 
the facility: 

(ll No waste that may be incompati
ble with the released material is treat
ed, stored, or disposed of until cleanup 
procedures are completed; and 

(2) All emergency equipment listed 
in the contingency plan is cleaned and 
fit for its intended use before oper
ations are resumed. 

(i) The owner or operator inust 
notify the Regional Administrator, 
and appropriate State and local au
thorities, that the facility is in compli
ance with paragraph (h) of this sec
tion before operations are resumed in 
the affected area(s) of the facility. 

(j) The owner or operator must note 
in the operating record the time, date, 
and details of any incident that re
quires implementing the contingency 
plan. Within 15 days after the inci" 
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dent, he must sub1uit a written report 
on the incident to the Regional Ad· 
ministrator. The report must include: 

(1) Name, address, and telephone 
number of the owner or operator; 

<2J Nan1e, address, and telephone 
number of the facility; 

(3) Date, time, and type of incident 
(e.g., fire, explosion); 

<4) Name and quantity of material(s) 
involved; 

(5J The extent of injuries, if any; 
(6) An assessment of actual or poten· 

tial hazards to human health or the 
environment, where this is applicable; 
and 

(7) Estimated quantity and disposi
tion of recovered material that result· 
ed from the incident. 

Subpart E-Manifest System, 
Recordkeeping, and Reporting 

§ 264.70 Applicability. 

The regulations in this subpart 
apply to owners and operators of both 
on-site and off-site facilities, except as 
§ 264.l provides otherwise. Sections 
264.71, 264.72, and 264.76 do not apply 
to owners and operators of on-site fa
cilities that do not receive any hazard· 
ous waste from off-site sources. 

§ 264.71 Use of manifest syste1n. 

(a) If a facility receives hazardous 
waste accompanied by a manifest, the 
owner or operator, or his agent, must: 

<1> Sign and date each copy of the 
manifest to certify that the hazardous 
waste covered by the manifest was re· 
ceived; 

(2) Note any significant discrepan· 
cies in the manifest (as defined in 
§ 264.72(a)) on each copy of the mani
fest; 
CComnienL· The Agency does not intend 
that the owner or operator of a facility 
whose procedures under § 264.13(cJ include 
waste analysis must perform that analysis 
before signing the manifest and giving it to 
the transporter. Section 264.72Cb), however, 
requires reporting an unreconciled discrep
ancy discovered during later analysis.1 

(3) Immediately give the transporter 
at least one copy of the signed mani
fest; 
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<4) Within 30 days aft('r the delivpry, 
send a copy of the 1nanifest to the gen
erator; and 

<5> Retain al the facility a copy of 
each manifest for at. least three years 
from the date of delivery. 

Cb) If a facility receives. from a rail 
or water <bulk shipment) transporter, 
hazardous waste which is accon1panied 
by a shipping paper containing all the 
information required on the manifest 
<excluding the EPA identification 
numbers, generator's certification, and 
signatures), the owner or operator, or 
his agent, must: 

(1) Sign and date each copy of the 
manifest or shipping paper <if the 
manifest has not been received) to cer· 
tify that the hazardous waste covered 
by the manifest or shipping paper was 
received; 

(2) Note any significant discrepan
cies <as defined in § 264.72(a)) in the 
manifest or shipping paper <if the 
manifest has not been received) on 
each copy of the manifest or shipping 
paper. 

[Comment: The Agency does not intend 
that the owner or operator of a facility 
whose procedures under § 264.13(c) include 
wa.ste analysis must perform that analysis 
before signing the shipping paper and 
giving it to the transporter. Section 
264.72<b}. however, requires reporting an 
unreconciled discrepancy discovered during 
later analysis.] 

(3) Im.mediately give the rail or 
water (bulk shipment) transporter at 
least one copy of the manifest or ship
ping paper (if the manifest has not 
been received>; 

(4) Within 30 days after the delivery, 
send a copy of the signed and dated 
manifest to the generator; however, if 
the manifest has not been received 
within 30 days after delivery, the 
owner or operator, or his agent, must 
send a copy of the shipping paper 
signed and dated to the generator; and 

[Comment· Section 262.23<cJ of this chapter 
requires the generator to send three copies 
of the manifest to the facility when hazard
ous waste is sent by rail or water <bulk ship
ment).] 

(5) Retain at the facility a copy of 
the manifest and shipping paper (if 
signed in lieu of the manifest at the 
time of delivery> for at least three 
years from the date of delivery. 

<cl Whene\'Pr a shipn1ent of hazard
ous waste is initiated fron1 a facility. 
the owner or operator of that facility 
must cotnply with the rcquire1nents of 
Part 262 of this chapter. 

[Comment: The provisions of § 262.34 are 
applkable to the on-site accumulation of 
hazardous wastes by generators. Therefore, 
the provisions of § 262.34 only apply to 
owners or operators who are shipping haz
ardous waste which they generated at that 
facility.] 
[45 FR 33221. May 19, 1980, as amended at 
45 FR 86970, 86974, Dec. 31. 19801 

§ 26-'.72 Manifest discrepancies. 

(a) Manifest discrepancies are differ
ences between the quantity or type of 
hazardous waste designated on the 
manifest or shipping paper, and the 
quantity or type of hazardous waste a 
facility actually receives. Significant 
discrepancies in quantity are: (1) For 
bulk waste, variations greater than 10 
percent in weight, and (2) for batch 
waste, any variation in piece count, 
such as a discrepancY of one drum in a 
truckload. Significant discrepancies in 
type are obvious differences which can 
be discovered by inspection or waste 
analysis, such as waste solvent substi
tuted for waste acid, or toxic constitu
ents not reported on the manifest or 
shipping paper. 

(b) Upon discovering a significant 
discrepancy, the owner or operator 
must attempt to reconcile the discrep
ancy with the W&.Ste generator or 
transporter <e.g., with telephone con
versations). If the discrepancy is not 
resolved within 15 days after receiving 
the waste, the owner or operator must 
immediately submit to the Regional 
Administrator a letter describing the 
discrepancy and attempts to reconcile 
it, and a copy of the manifest or ship
ping paper at issue. 

§ 26-'.73 Operating record. 

<a> The owner or operator must keep 
a written operating record at his facili
ty. 

Cb) The following information must 
be recorded, as it becomes available, 
and maintained in the operating 
record until closure of the facility: 

Cl) A description and the quantity of 
each hazardotls \vaste received, and 
the method(s) and dateCs) of its treat-
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1111~nt. storagt", or disposal at the facili
ty as required by Appendix I; 

\2) The locatiori of each hazardous 
waste within the facility and the quan
tity at each location. For disposal fa
cilities, the location and quantity of 
each hazardous \Vasle must be record
ed on a 1nap or diagram of each cell or 
disposal area. For all facilities, this in
formation must include cross-refer
ences to specific manifest document 
numbers, if the waste was accompa
nied by a manifest; 

[Co1nment: See§ 264.119 for related require
n1ents.J 

< 3 l Records and results of waste 
analyses performed· as specified in 
§§ 264.13, 264.17, and 264.341; 

(4) Summary reports and details of 
all incidents that require implement
ing the contingency plan as specified 
in § 264.56(j >: 

(5) Records and results of inspec
tions as required by§ 264.15Cd} (except 
these data need be kept only three 
years>; 

(6) Monitoring, testing, or analytical 
data where required by Subpart F and 
§§ 264.226, 264.253, 264.254, 264.276, 
264.278, 264.280, 264.303, 264.309, and 
264.347; 

(7) For off-site facilities, notices to 
generators as specified in § 264.12(b); 
and 

(8} All closure cost estimates under 
§ 264.142, and, for disposal facilities, 
all post-closure cost estimates under 
§ 264.144. 

C 45 FR 33221, May 19, 1980, as amended at 
46 FR 2849, Jan. 12, 1981; 46 FR 7678, Jan. 
23, 1981; 47 FR 32350, July 26, 19821 

§ 264.74 Availability, retention, and dispo
sition of records. 

Ca) All records, including plans, re
quired under this part must be fur
nished upon request, and made avail
able at all reasonable times for inspec
tion, by any officer, employee, or rep
resentative of EPA who is duly desig
nated by the Administrator. 

Cb) The retention period for all 
records required under this Part is ex
tended automaticaUy during the 
course of any unresolved enforcement 
action regarding the facility or as re
quested by the Admihistrator. 
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{C) A copy of records of waste dispos
al locations and quantities under 
§ 264.73(b){2) n1ust be sub1nitted to 
the Regional Administrator and local 
land authority upon closure of the fa
cility. 

!:i 264.75 Biennial report. 
The owner or operator must prepare 

and submit a single copy of a biennial 
report to the Regional Administrator 
by March 1 of each even numbered 
year. The biennial report must be sub
mitted on EPA form 8700-13B. The 
report must cover facility activities 
during the previous calendar year and 
must include: 

<a> The EPA identification number, 
name, and address of the facility; 

(b) The calendar year covered by the 
report; 

(c) For off-site facilities, the EPA 
identification number of each hazard
ous waste generator from which the 
facility received a hazardous waste 
during the year; for imported ship
ments, the report must give the name 
and address of the foreign generator; 

(d) A description and the quantity of 
each hazardous waste the facility re
ceived during the year. For off-site fa
cilities, this information must be listed 
by EPA identification number of each 
generator; 

(e) The method of treatment, stor
age, or disposal for each hazardous 
waste; 

(f) [Reserved] 
Cg} The most recent closure cost esti

mate under § 264.142, and, for disposal 
facilities, the most recent post-closure 
cost estimate under § 264.144; and 

<h) The certification signed by the 
owner or operator of the facility or his 
authorized representative. 

[45 FR 33221, May 19. 1980, as amended at 
46 FR 2849, Jan. 12, 1981: 48 FR 3982, Jan. 
28, 1983] 

§ 264.76 Unmanifested waste report. 
If a facility accepts for treatment, 

storage, or disposal any hazardous 
waste from an off-site source without 
an accompanying manifest, or without 
an accompanying shipping paper as 
described in § 263.20<e)(2) of this 
Chapter, and if the waste is not ex
cluded from the manifest requirement 
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by § 26l.5 of this Chapter, then the 
owner or operator mu.st prepare and 
submit a single copy of a report to the 
Regional Ad1ninistrator within fifteen 
days after receiving the waste. The un
manifested waste report nn1st be sub
n1itted on EPA form 8700-13B. Such 
report must be designated ·unmani
fested Waste Report· and include the 
following information: 

(a} The EPA identification number, 
name, and address of the facility; 

(b) The date the facility received the 
waste; 

Cc) The EPA identification number, 
name, and address of the generator 
and the transporter, if available; 

(d) A description and the quantity of 
each unmanifested hazardous waste 
and facility received; 

(e) The method of treatment, stor
age, or disposal for each hazardous 
waste; 

(f) The certification signed by the. 
owner or operator of the facility or his 
authorized representative; and 

(g) A brief explanation of why the 
waste was unmanifested, if known. 

(Comment: Small quantities of hazardous 
waste are excluded from regulation under 
this Part and do not require a manifest. 
Where a facility receives unmanifested haz
ardous wastes, the Agency suggests that the 
owner or operator obtain fron1 each genera
tor a certification that the waste qualifies 
for exclusion. Otherwise, the Agency sug
gests that the owner or o'perator file an un
manifested waste report for the hazardous 
waste movement.) 
[4!> FR 33221, May 19, 1980, as amended at 
48 FR 3982, Jan. 28, 1983] 

§ 264.77 Additi.onal reports. 

In addition to submitting the bienni
al reports and unmanifested waste re
ports de.scribed in§§ 264.75 and 264.76, 
the owner or operator must also 
report to the Regional Administrator: 

(a) Releases, fires, and explosions as 
specified in§ 264.56(j); 

Cb} Facility closures specified in 
§264.115; and 

Cc) As otherv.rise required by Sub
parts F and K-N. 

[46 PR 2849, Jan. 12, 1981, as amended at 47 
FR 32350, July 26, 1982; 48 FR 3982, Jan. 28, 
1983] 

Subpart F-Ground-water Protection 

SOURCE: 47 FR :{2350, July 26. 1982, unless 
otherwise notf'd. 

§ 26-l.90 .Applicability. 

Cal Except as provided in paragraph 
Cbl of this section, the regulations in 
this subpart apply to owners and oper· 
ators of facilities that treat, store, or 
dispose of hazardous waste in surface 
impoundments, waste piles, land treat
n1ent units. or landfills. The owner or 
operator must satisfy the require
ments of this subpart for all wastes Cor 
constituents thereof) contained in any 
such \vaste management unit at the fa
cility that receives hazardous waste 
after the effective date of this subpart 
(hereinafter referred to as a "regulat
ed unit"). Any waste or waste constitu
ent nligrating beyond the \Vaste man
agement area under § 264.95Cb) is as· 
sumed to originate from a regulated 
unit unless the Regional Administra
tor finds that such waste or waste con
stituent originated from another 
source. 

Cb) The owner or operator is not sub
ject to regulation under this subpart 
if: 

( 1) He is exempted under § 264_1; 
(2) He designs and operates a surface 

impoundment in compliance with 
§ 264_222, a pile in comp1iance with 
§ 264.250Cc), § 264.252, or § 264.253, or 
a landfill in compliance with § 264.302; 

(3) The Regional Administrator 
finds, pursuant to § 264.280Cd), that 
the treatment zone of a land treat
ment unit does not contain levels of 
hazardous constituents that are above 
background levels of those constitu
ents by an amount that is statistically 
significant, and if an unsaturated zone 
monitoring program meeting the re
quirements of § 264.278 has not shown 
a statistically significant increase in 
hazardous constituents below the 
treatment zone during the operating 
life of the unit. An exemption under 
this paragraph can only relieve an 
owner or operator of responsibility to 
meet the requirements of this subpart 
du1ing the post-closure care period; or 

(4) The Regional Administrator 
finds that there is no potential for mi* 
gration of liquid from a regulated unit 
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to the uppcnnost. aquifer during the 
active life of the regulated unit (in
cluding the closure period) and the 
post-closure care period specified 
under § 264.117. rI'his demonstration 
1nust be certified by a qualified geolo
gist or geotechnical engineer. In order 
to provide an adequate margin of 
safety in the prediction of potential 
inigration of liquid, the owner or oper
ator must base any predictions made 
under this paragraph on assumptions 
that maxin1ize the rate of liquid mi
gration. 

(c) The regulations under this sub
part apply during the active life of the 
regulated unit (including the closure 
period). After closure of the regulated 
unit, the regulations in this subpart: 

< 1) Do not apply if all waste, waste 
residues, contaminated containment 
system components, and contaminated 
subsoils are removed or decontaminat
ed at closure; 

(2) Apply during the post-closure 
care period under § 264.117 if the 
owner or operator is conducting a de
tection monitoring program under 
§ 264.98; or 

(3) Apply during the compliance 
period under § 264.96 if the owner or 
operator is conducting a compliance 
monitoring prograin under § 264.99 or 
a corrective action program under 
§ 264.100. 

§ 264.91 ReGuired programs. 

(a) Owners and operators subject to 
this subpart must conduct a monitor
ing and response program as follows: 

(1) Whenever hazardous constitu
ents under § 264.93 from a regulated 
unit are detected at the compliance 
point under § 264.95, the owner or op
erator must institute a compliance 
monitoring program under § 264.99; 

(2) Whenever the ground-water pro
tection standard under § 264.92 is ex
ceeded, the O\lmer or operator must in
stitute a corrective action program 
under § 264.100; 

C3) Whenever hazardous constitu
ents under § 264.93 from a ~, gulated 
unit exceed concentration limi s under 
§ 264.94 in ground v,rnter bet een the 
compliance point under § 2641.95 and 
the downgradient facility il>roperty 
boundary, the owner or opera~or must 
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institute a corrective action program 
under § 264.100; or 

(4) In all other cases, the owner or 
operator n1ust institute a detection 
monitoring progra1n under § 264.98. 

(b) The Regional Adn1inistrator will 
specify in the facility pern1it the spe
cific elen1ents of the n1onitoring and 
response program. The Regional Ad
ministrator may include one or more 
of the programs identified in para
graph (a) of this section in the facility 
permit as may be necessary to protect 
hum8.n health and the environment 
and will specify the circu1nstances 
under which each of the programs will 
be required. In deciding whether to re
quire the owner or operator to be pre
pared to institute a particular pro
gram, the Regional Administrator will 
consider the potential adverse effects 
on human health and the environ
ment that might occur before final ad
ministrative action on a permit modifi
cation application to incorporate such 
a program could be taken. 

§ 264.92 Ground-water protection stand
ard. 

The owner or operator must comply 
with conditions specified in the facili
ty permit that are designed to ensure 
that hazardous constituents under 
§ 264.93 entering the ground water 
from a regulated unit do not exceed 
the concentration limits under § 264.94 
in the uppermost aquifer underlying 
the waste management area beyond 
the point of compliance under § 264.95 
during the compliance period under 
§ 264.96. The Regtonal Administrator 
will establish this ground-water. pro~ 
tectlon standard in the facility permit 
when hazardous constituents have en
tered the ground water from a regulat
ed unit. 

§ 264.93 Hazardous constituents. 

{a) The Regional Administrator will 
specify in the facility permit the haz
ardous constituents to which the 
ground-water protection standard of 
§ 264.92 applies. Hazardous constitu
ents are constituents identified in Ap
pendix VIII of Part 261 of this chapter 
that have been detected in ground 
water in the uppermost aquifer under
lying a regulated unit and that are 
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rt'a . ..,onabJy Pxpected to be in or de
rived fro1n waste conlained in a regu
lated unit, unless the Regional Admin
istrator has C'Xcluded them undt:'r 
paragraph (bl of this section. 

Cbl The Regional Ad1ninistrator will 
exclude an Appendix VIII constituent 
from the list of hazardous constituents 
specified in the facility pennit if he 
finds that the constituent is not capa
ble of posing a substantial Present or 
potential hazard to hun1an health or 
the environment. In deciding whether 
to grant an exen1ption, the Regional 
Administrator will consider the follow
ing: 

Cl) Potential adverse effects on 
ground-water quality, considering: 

CD The physical and chemical char
acteristics of the waste in the regulat
ed unit, including its potential for mi
gration; 

Cii) The hydrogeological characteris
tics of the facility and surrounding 
land; 

(ill) The quantity of ground water 
and the direction of ground-water 
flow; 

(iv) The proximity and withdrawal 
rates of ground-water users; 

(V) The current and future uses of 
ground water in the area; 

(vi) The existing quality of grou..'1.d 
water, including other sources of con
tamination and their cumulative 
hnpact on the ground-water quality; 

CviD The potential for health risks 
caused by human exposure to waste 
constituents; 

<viii) The potential damage .to wild
life, crops, vegetation, and physical 
structures caused by exposure to v;.raste 
constituents; 

<ix) The persistence and permanence 
of the potential adverse effects; and 

<2> Potential adverse effects on hy
draulically-connected surface water 
quality, considering: 

(i> The volume and physical and 
chemical characteristics of the V1raste 
in the regulated unit; 

(ii) The hydrogeological characteris
tics of the facility and surrounding 
land; 

<iiD The quantity and quality of 
ground water, and the direction of 
ground-water flow; 

(iv) The patterns of rainfall in the 
region; 

(V) The proxiniil.y of Ille n'g:Uln.tcd 
unit to surface waters; 

(Vil The curreut and fulure uses of 
surface waters in the area and any 
water quality standards establbhed 
for those snrface \Vaters; 

(viD The existing quality of surfac1;: 
water, including other sources of con
tamination and the curnulative impact 
on surface-water quality; 

(viiil The potential for health risks 
caused by human exposure to waste 
constituents; 

(ix) The potential damage to Wild
life, crops. vegetation, and physical 
structures caused by exposure to waste 
constituents; and 

Cx) The persistence and permanence 
of the potential adverse effects. 

(cl In making any determination 
under paragraph (b) of this section 
about the use of ground water in the 
area around the facility, the Regional 
Administrator Will consider any identi
fication of underground sources of 
drinking water and exempted aquifers 
made under § 144.8 of this chapter. 

[47 FR 32350, July 26, 1982, as amended at 
48 FR 14294, Apr. l, 1983J 

§ 264.94 Concentration limits. 

(a) The Regional Administrator will 
specify in the facility permit concen
tration limits in the ground water for 
hazardous constituents established 
under § 264.93. The concentration of a 
hazardous constituent: 

(1) Must not exceed the background 
level of that constituent in the ground 
water at the time that limit is speci
fied in the permit; or 

(2) For any of the constituents listed 
in Table 1, must not exceed the respec
tive value given in that Table if the 
background level Of the constituent is 
below the value given in Table 1; or 

(3) Must not exceed an alternate 
limit established by the Regional Ad
ministrator under paragraph Cb) of 
this section. 

(b) The Regional Administrator will 
establish an alternate concentration 
limit for a hazardous constituent if he 
finds that the constituent will not 
pose a substantial present or potential 
hazard to human health or the envi
ronment as long as the alternate con
centration limit is not exceeded. In es-
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t.ablishing alLcrnate conccnlntlion 
lilnits, lhe Regional Ad1ninistrator will 
consider the following factors: 

l 1) Potential adverse effects on 
ground-water quality, considering: 

TABLE 1-MAXlMUM CONCENTRATION OF CON

STITUENTS FOR GROUND-WATER PROTEC

TION 

Arsenic ... 
Barium .•.... 
Cadmiwn ... . 
Chromium .. . 
Lead •. 
Marcury .. 

Constituent 

Selenium ······-·····-···· 
Silver .. 
Endl'in (1,2,:l,4, 10,10-heJ<achloro·1,7-epoJ<y-

1,4,4a,5,6.7,8,9a-octahydro-1, 4-encto, endo-
5,6-dime\hano naphthalene) ..... 

Lindane (1 ,2,3,4,5,6-heJ<achlorocyclohexane, 
gamma isomer) •... 

Methoxychlor {l, 1, 1 ·Trlchloro-2,2-bis (p-methoJ<
ypheny!Bthane) .......•......... ~··· 

Toiraphene (C,.Hooct.. Technical chlo.riootO'd cam· 
ph~<1<>, 67-69 per~enl chlorincl .•... 

2.4-0 (2.4-0ichloropheooxyacetic acid) ... 
2,4,5-TP Silvex (2.4,S-Trii;h!orophenoqpro

pionic acid) ..... 

' Milligrams per liter. 

Maximum 
concentra

tion' 

0.05 
>.O 
0.01 
0.05 
0.05 
0.002 
0.01 
0.05 

0.0002 

0.004 

O> 

0.005 
O.> 

0.01 

CD The physical and chemical char
acteristics of the waste in the regulat
ed unit, including its potential for mi
gration; 

(ii) The hydrogeological characteris
tics of the facility and surrounding 
land; 

(iii) The quantity of ground water 
and the direction of ground-water 
flow; 

<iv> The proximity and withdrawal 
rates of ground-water users; 

(V) The current and future uses of 
ground water in the area; 

(vi) The existing quality of ground 
water, including other sources of con
tamination and their cumulative 
impact on the ground-water quality; 

<vii) The potential for health risks 
caused by human exposure to waste 
constituents; 

(viii) The potential damage to wild
life, crops, vegetation, and physical 
structures caused by exposure to waste 
constituents: 

Cix) The persistence and permanence 
of the potential adverse effects; and 
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(2) Pot.ential adverse pffects on hy-
draul ically-connect.ed surface-water 
quality, considering: 

U l The volurne and physical and 
chemical characteristics of the waste 
in the rcgulaled unit; 

(ii) The hydrogeological characteris
lics of the facility and surrounding 
land; 

(iii) The quantity and quality of 
ground water, and the direction of 
ground-water flow; 

<iv) The patterns of rainfall in the 
region; 

(V) The proximity of the regulated 
unit to surface waters; 

(vi) The current and future uses of 
surface waters in the area and any 
water quality standards established 
for those surface waters; 

CviD The existing quality of surface 
water. including other sources of con
tamination and the cumulative impact 
on surface water quality; 

(viii) The potential for health risks 
caused by human exposure to waste 
Constituents; 

(ix) The potential damage to wild
life, crops, vegetation, arid physical 
structures caused by exposure to \Vaste 
constituents; and 

(X) The persistence and permanence 
of the potential adverse effects. 

(c) In making any determination 
under paragraph (b) of this section 
about the use of ground water in the 
area around the facility the Regional 
Administrator will consider any identi
fication. of underground sources of 
drinking water and exempted aquifers 
made under § 144.8 of this chapter. 

[47 FR 32350, July 26, 1982, as amended at 
48 FR 14294, Apr. 1, 1983] 

§ 264.95 Point of compliance. 

(a) The Regional Administrator will 
specify in the faciiity per1nit the point 
of compliance at which the ground
water protection standard of § 264.92 
applies and at which monitoring must 
be conducted. The point of compUance 
is a vertical surface located at the hy
draulically downgradient limit of the 
waiite management area that extends 
do\vn into the uppermost aquifer un
derlying the regulated units. 

Cb) The waste management area is 
the limit projected in the horizontal 
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plane of the area. un which waste will 
be placC'd during t Ile active life of a 
regulal.C'd unit. 

(1) The waste mana.gen1cnt area i11-
~luct0s horfa:ontal spa1.:e taken up by 
any liner, dike, or other barrier de
signed to contain waste in a regulated 
unit. 

<2) If the facility contains n1ore than 
one re:gulated unit, the waste n1anage
ment. area is described by an imagi
nary line circumscribing the several 
regulated units. 

§ 26-1.96 Compliance period. 

(a) The Regional Administrator will 
specify in the facility permit the com
pliance period during Which the 
ground-water protection standard of 
§ 264,92 applies. The conlpliance 
period is the number of years equal to 
the active life of the \Vaste manage. 
ment area (including any waste man
agement activity Prior to permitting, 
and the closure period.) 

<b> The compliance period begins 
when the owner or operator initiates a 
compliance monitoring program meet~ 
ing the requirements of § 264.99. 

(c) If the owner or operator is en
gaged in a corrective action program 
at the end of the compliance period 
specified in paragraph (a) of this· sec
tion, the compliance period is ex
.tended until the owner or operator can 
demonstrate that the ground-water 
protection standard of§ 264.92 has not 
been exceeded for a period of three 
consecutive years. 

§ 264..97 General ground-water monitoring 
requirements. 

The owner or operator must comply 
with the following requirements for 
any ground~\vater monitoring program 
developed to satisfy § 264.98, § 264.99, 
or § 264.100: 

<al The ground-water monitoring 
system must .consist of a sufficient 
number of \Vells, installed at appropri
ate locations· and depths to yield 
ground-water samples from the upper
most aquifer that: 

(1) Represent the quality of back
ground water that has not been affect
ed by leakage from a regulated unit; 
and 

(2) Represent the quality of ground 
water passing ~he point of compliance. 

(b) If a facility contains 111or1• than 
one regulated unit, separate ground
water n1onitoring syste1ns are not re
quired for each regulated unit provid
ed that provisions for sa1npling the 
ground water in the uppermost aqui
fer will enable detection and measure-
1nent at. the compliance point of haz
ardous constituents fro1n the regulat
ed units that have entered the ground 
water in the uppermost aquifer. 

(c) All rnonitoring wells must be 
cased in a manner that n1aintain~ the 
integrity of the monitoring-well bore 
hole. This casing must be screened or 
perforated and packed with· gravel or 
sand. where necessary, to enable col
lection of ground-water samples_ The 
annular space (i.e., the space between 
the bore hole and well casing) above 
the sampling depth must be sealed to 
prevent contamination of samples and 
the ground wate.r. 

Cd) The ground-water monitoring 
program must include consistent sam· 
piing and analysis procedures that are 
designed to ensure monitoring results 
that provide a reliable indication of 
ground-water quality below the waste 
management area. At a minimum the 
program must include procedures and 
techniques for: 

( 1) Sample collection; 
(2) Sample preservation and ship-

ment; 
(3) Analytical procedures; and 
(4) Chain of custody control. 
<e) The ground-water monitoring 

program must include sampling and 
analytical methods that are appropri
ate for ground.water sampling and 
that accurately measure hazardous 
constituents in ground-water samples. 

(f) The ground·\Vater monitoring 
program must include a determination 
of the ground-water surface elevation 
each time ground water is sampled. 

Cg) Where appropriate, the ground
water monitoring progran1 must estab
lish backgrow1d ground-water quality 
for each of the hazardous constituents 
or monitoring parameters or constitu· 
ents specified in the permit. 

( 1) In the detection monitoring pro
gram under § 264.98, background 
ground-water quality for a monitoring 
parameter or constituent must be 
based on data from quarterly sampling 
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of \Veils upgradient fro1n the waste 
1na11age1ncnt arL'a for on1~ year. 

C2l In I.he cornpliancc n1onit.orlng 
progrrun under § 264.99, background 
ground-water quality for a hazardous 
constituent must he based on data 
from upgrn.dient wells that: 

(i) Is available before the permit is 
issued; 

OD Accounts for n1easurement errors 
in sampling and analysis; and 

(iii) Accounts, to the extent feasible, 
for seasonal fluctuations in back
ground ground-water quality if such 
fluctuations are expected to affect the 
concentration of the hazardous con
stituent. 

(3) Background quality may be 
based on sampling of wells that are 
not upgradient from the \vaste man
agement area \Vhere: 

(i) Hydrogeologic conditions do not 
allow the owner or operator to deter
mine what wells are upgradient; or 

Cii) Sampling at other \Velis will pro
vide an indication of background 
ground~water quality that is as repre· 
sentative or more representative than 
that provided by the upgradient v1ells. 

(4) In developing the data base used 
to determine a background value for 
each parameter or constituent. the 
ovJner or operator must take a mini
mum of one sample from each well 
and a minimum of four samples froin 
the entire system used to deter1nine 
background ground~water quality, 
each time the system is sampled. 

(h) The owner or operator must use 
the following statistical procedure in 
determining whether background 
values or concentration limits have 
been exceeded: 

(1) If, in a detection monitoring pro
gram, the level of a constituent at the 
compliance point is to be compared to 
the constituent's background value 
and that background value has a 
sa..111ple coefficient of variation less 
than 1.00: 

Ci) The owner or operator must take 
at least four portions from a sample at 
each well at the compliance point and 
determine whether the difference be· 
tween the mean of the constituent at 
E:ach well (using all portions taken) 
and the background value for the con
stituent is significant at the 0.05 level 
using the Cochran's Approxin1ation to 
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lh.c Beh.rens-F'ishcr St.udPnt's t-tt';;t as 
described in Appendix IV of this part. 
If the test indicates that the differ
ence is significant, the owner or opera· 
to1· must repeat the sa1ne procedure 
<with at least the saine nuinber of por
t.ions as used in the first test) \Vith a 
fresh san1p1e from the inonitoring 
\vell. If this second round of analyses 
indicates that the difference is signifi
cant, the owner or operator must con
clude that a statistically significant 
change has occurred; or 

(ii) The owner or operator tnay use 
an equivalent statistical procedure for 
determining whether a statistically 
significant change has occurred. The 
Regional Administrator will specify 
such a procedure in the facility permit 
if he finds that the alternative proce
dure reasonably balances the probabil
ity of falsely identifying a non-con
taminating regulated unit and the 
probability of failing to identify a con· 
taminating regulated unit in a manner 
that is comparable to that of the sta· 
tistical procedure described in para· 
graph <h)(l Hil of this section. 

(2) In all other situations in a detec
tion monitoring progran1 and in a com
pliance monitoring program, the 
owner or operator must use a statisti· 
cal procedure providing reasonable 
confidence that the migration of haz· 
ardous constituents from a regulated 
unit into and through the aquifer will 
be indicated. The Regional Adminis
trator will specify a statistical proce
dure in the facility permit that he 
finds: 

(i) Is appropriate for the distribution 
of the data used to establish back· 
ground values or concentration limits; 
and 

(ii} Provides a reasonable balance be
tween the probability of falsely identi· 
fylng a non-contaminating regulated 
unit and the probability of failing to 
identify a containinating regulated 
unit. 

§ 264.98 Detection monitaring program. 

An owner or operator required to es· 
tablish a detection monitoring pro
gram under this subpart must, at a 
minimum, discharge the following re· 
sponsibillties: 
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(a) The owner or opera101· n1ust 
n1onitor for indicator paran1eters Ce.g., 
specific conductance, total or(!anic 
carbon, or total organic halogen), 
V.'aste constituents, or reaction prod
ucts that provide a reliable indication 
of the presence of hazardous constitu
ents in ground \\rater. The Regional 
Administrator will specify the paran1-
eters or constituents to be monitored 
in the facility permit, after consider
ing the following factors: 

(1) The types, quantities, and con
centtations of constituents in wastes 
managed at the regulated unit; 

(2) 'I'he mobility, stability, and per
sistance of waste constituents or their 
reaction products in the unsaturated 
zone beneath the waste management 
area; 

(3) The detectability of indicator pa
rameters, waste constituents, and reac~ 
tion products in ground water; and 

C4> The concentrations or values and 
coefficients of variation of proposed 
monitoring parameters or constituents 
in the ground-water background. 

(b) The owner or operator must in
stall a ground-water monitoring 
system at the compliance point as 
specified under § 264.95. The ground
tvater monitoring system must comply 
with § 264.97Ca)(2), (b), and (c). 

(c) The owner or operator must es
tablish a background value for each 
monitoring parameter or constituent 
specified in the permit pursuant to 
paragraph (a) of this section. The 
permit will specify the background 
values for each parameter or specify 
the procedures to be used to calculate 
the background values. 

Cl} The owner or operator must 
comply with § 264.97(g) in developing 
the data base used to determine back
ground values. 

(2) The owner or operator must ex
press background values in a form nee· 
essary for the determination of statis
tically significant increases under 
§ 264.97Chl. 

(3) In taking samples used in the de
termination of background values, the 
owner or operator must use a ground
water monitoring system that com
plies with§ 264.97(a)(l), (b), and (C). 

(d) The o\vner or operator must de
termine ground-water quality at each 
monitoring well at the compliance 

point at least setni-annually during 
the activf. life of a rt'gulatcd unit (in
cluding the closure period) and the 
post-closure cr~re period. 'I'he owner or 
operator rnust- express the ground
\\'ater quality at each monitoring well 
in a form necessary for the determina
tion of statistically significant in
creases under§ 264.97(h). 

Ce) The owner or operator must de
termine the ground-water flow rate 
and direction in the uppermost aquifer 
at least annually. 

(f) The O\vner or operator must use 
procedures and methods for sainpling 
and analysis that meet the require
ments of§ 264.97 (d) and (e). 

(g) The owner or operator must de
termine whether there is a statistical· 
ly significant increase over back· 
ground values for any parameter or 
constituent specified in the permit 
pursuant to paragraph Ca) of this sec
tion each time he determines ground
water quality at the compliance point 
under paragraph (d) of this section. 

(1) In determining whether a statis
tically significant increase has oc
curred, the owner or operator must 
compare the ground-water quality at 
each monitoring well at the compli· 
ance point for each parameter or con
stituent to the background value for 
that parameter or constituent, accord
ing to the statistical procedure speci
fied in the perinit under § 264.97Ch). 

(2) '!'he owner or operator must de
termine whether there has been a sta
tistically significant increase at each 
monitoring well at the compliance 
point within a reasonable time period 
after co1npletion of sampling. The Re
gional Administrator will specify that 
time period in the facility permit, 
after considering the complexity of 
the statistical test and the availability 
of laboratory facilities to perform the 
analysis of ground-water samples. 

Ch) If the o\vner or operator deter
mines, pursuant to paragraph (g) of 
this section, that there is a statistical· 
ly significant increase for parameters
or constituents specified pursuant to 
paragraph (a) of this section at any 
monitoring well at "the compliance 
point, he must: 

(1) Notify the Regional Administra
tor of this finding in writing \Vithin 
seven days. The notification must indi-
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cate what' para1netrrs or constituents 
have shown statistically significant in
creases; 

(2) Immediately sa1nple the ground 
water in all n1ouiloring wells and de
ter1nine the concentration of all con
stituents identified in Appendix VIII 
of Part 261 of this chapter that are 
present in ground water; 

C3) Establish a background value for 
each Appendix VIII constituent that 
has been found at the compliance 
point under paragraph (h)(2) of this 
section, as follows: 

(i) The owner or operator must 
comply with § 264.97(g) in developing 
the data base used to determine back
ground values; 

(ii) The owner or operator must ex
press background values in a form nec
essary for the deterrnination of statis
tically significant increases under 
§ 264.97(hl; and 

(iiil In taking samples used in the 
determination of background values. 
the owner or operator must use a 
ground-water monitoring system that 
complies with § 264.97(a)(l), (b), and 
(cl; 

(4) Vlithin 90 days, submit to the Re
gional Administrator an application 
for a pe1T11it modification to establish 
a compliance inonitoring program 
meeting the requirements of § 264.99. 
The application must include the fol
lowing information: 

(i) An identification. of the concen
tration of any Appendix VIII constitu
ents found in the ground water at 
each monitoring well at the compli
ance point; 

<ii> Any proposed changes to the 
ground-water monitoring system at 
the facility necessary to meet the re
quirements of § 264.99; 

<iii) Any proposed changes to the 
monitoring frequency, sampling and 
analysis procedures or methods, or sta
tistical procedures used at the facility 
necessary to meet the requirements of 
§ 264.99; 

(iv} For each hazardous constituent 
found at the compliance point, a pro
posed concentration limit under 
§ 264.94(a)(l) or (2), or a notice of 
intent to seek a variance under 
§ 264..94(b); and 

(5) Within 180 days, sub1nit to the 
Regional Administrator: 

Title 40-~Prote~tion of Environment 

(i} All data necessary t.o justify any 
variance sought under § 264.94(b); and 

(ii) An engineering feasibility plan 
for a correc.tive action program neces
sary to n1eet the requirements of 
§ 264.100, unless: 

CA} All hazardous constituents iden
tified under paragraph Ch)(2) of this 
section are listed in Table 1 of § 264.94 
and their concentrations do not 
exceed the respective values given in 
that Table; or 

CB> The owner or operator has 
sought a variance under § 264.94(b) for 
every hazardous constituent identified 
under paragraph Ch)(2) of this section. 

(i) If the owner or operator deter
mines, pursuant to paragraph (g) of 
this section, that there is a statistical
ly significant increase of parameters 
or consitutents specified pursuant to 
paragraph (a) of this section at any 
monitoring well at the compliance 
point, he may demonstrate that a 
source other than a regulated unit 
caused the increase or that the in
crease resulted from error in sampling, 
analysis, or evaluation. While the 
owner or operator may make a demon
stration under this paragraph in addi
tion to, or in lieu of, submitting a 
permit modification application under 
paragraph (h)(4) of this section, he is 
not relieved of the requirement ta 
submit a permit modification applica
tion within the time specified in para
graph (h)(4) of this section unless the 
demonstration made under this pare.
graph successfully shows that a source 
other than a regulated unit caused the 
increase or that the increase resulted 
from error in sampling, analysis, or 
evaluation. In making a demonstration 
under this paragraph, the owner or 
operator must: 

C 1) Notify the Regional Administra
tor in writing within seven days of de
termining a statistically significant in
crease at the compliance point that he 
intends to mali:e a demonstration 
under this paragraph; 

(2) Within 90 days, submit a report 
to the Regional Administrator which 
demonstrates that a source other than 
a regulated unit caused the increase, 
or that the increase resulted from 
error in sampling, analysis, or evalua
tion; 
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(3) Within 90 days, subn1it to tht-! Re
gional Adn1inistrator an application 
for a pennit 1nodification to tnake any 
appropriate changes to the detection 
rnonitoring progra1n at the facility; 
and 

<4) Continue to monitor in accord
ance with the deteclion monitoring 
program established under this sec
tion. 

Cj) If the owner or operator deter
mines that the detection monitoring 
program no longer satisfies the re
quirements of this section, he must, 
within 90 days, submit an application 
for a permit modification to 1nake any 
appropriate changes to the program. 

(kl The owner or operator must 
assure that monitoring and corrective 
action measures necessary to achieve 
compliance with the ground-water pro
tection standard under § 264.92 are 
taken during the term of the permit. 

§ 264.99 Compliance monitoring program. 
An owner or operator required to es

tablish a compliance monitoring pro
gram under this subpart must, at a 
minimu1n, discharge the following re
sponsibilities: 

(a) The owner or operator must 
monitor the ground water to deter
mine whether regulated units are in 
compliance with the ground-water pro
tection standard under § 264.92. The 
Regional Administrator will specify 
the ground-water protection standard 
in the facility permit, including: 

<1> A list of the hazardous constitu
ents identified under § 264.93; 

(2) Concentration limits under 
§ 264.94 for each of those hazardous 
constituents; 

(3) The compliance point under 
§ 264.95; and 

(4)- The compliance period under 
§ 264.96. 

(b) The owner or operator must in
stall a ground-water monitoring 
system at the compliance point as 
specified under § 264.95. The ground
water monitoring syste1n must comply 
with § 264.97(a)(2), Cb), and (c). 

Cc) Where a concentration limit es
tablished under paragraph (a)(2) of 
this section is based on background 
ground-water guality, the Regional 
Administrator will specify the concen
tration limit in the permit as follows: 

(1) If there is a high tP1nporai corre
lation bC'tWt'en upgradit•ni and con1pJi. 
ance point concentrat.ions of the haz
ardous corrntitutenis, the O\Vner or op
erator may establish the concentra· 
tion lin1it through stunpling at upgra· 
dient wells each tin1e ground water is 
sampled at the con1pliance poinL 'The 
Regional Administrator will specify 
the procedures used for detennining 
the concentration limit in this manner 
in the pern1it. In all other cases, the 
concentration limit will be the mean 
of the pooled data on the concentra
tion of the hazardous constituent. 

(2) If a hazardous constituent is 
identified on Table 1 undet § 264.94 
and the difference between the respec
tive ccncentration limit in Table 1 and 
the background value of that constitu
ent under § 264.97(g) is not statistical
ly significant, the owner or operator 
must use the background value of the 
constituent as the concentration limit. 
In determining whether this differ
ence is statistically significant, the 
owner or operator must use a statisti
cal procedure providing reasonable 
confidence that a real difference will 
be indicated. The statistical procedure 
must: 

(i) Be appropriate for the distribu
tion of the data used to establish back
ground values; and 

(ii) Provide a reasonable balance be
tween the probability of falsely identi
fying a significant difference and the 
probability of failing to identify a sig
nificant difference. 

(3) The owner or operator must: 
<D Comply with § 264.97(g) in devel

oping the data base used to determine 
background values; 

(ii) Express background values in a 
form necessary for the determination 
of statistically significant increases 
under § 264.97\h); and 

(iii) Use a ground-\'li·ater monitoring 
system that complies with 
§ 264.97(a)Cl), (b). and Cc). 

Cd) The owner or operator must de
termine the concentration of hazard
ous constituents in ground water at 
each monitoring well at the compli
ance point at least quarterly during 
the con1pliance period. The O\vner or 
operator must express the concentra
tion at each monitoring \Vell in a form 
necessary for the determination of sta-
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tistically significant incn'ascs under 
§ 2G4.97lhl. 

Ce) The owner 01· operator 1nust de
tennine the ground-water flow rate 
and direction in the uppennost aquifer 
at least annually. 

(f) The owner or operator must ana
lyze samples from all monitoring wells 
at the compliance point for all con
stituents contained in Appendix VIII 
of Part 261 of this chapter at least an
nually to determine whether addition
al hazardous constituents are present 
in the uppermost aquifer. If the owner 
or operator finds Appendix VIII con
stituents in the ground water that are 
not identified in the permit as hazard
ous constituents, the owner or opera
tor must report the concentrations of 
these additional constituents to the 
Regional Administrator within seven 
days after completion of the analysis. 

Cg) The owner or operator must use 
procedures and methods for sampling 
and analysis that meet the require
ments of§ 264.97(d) and (e). 

(h) The owner or operator must de
termine whether there is a statistical
ly significant increase over the concen
tration limits for any hazardous con
stituents specified in the permit pursu
ant to paragraph Ca) of this section 
each time he determines the concen
tration of hazardous constituents in 
ground ·water at the compliance point. 

( 1) In determining whether a statis
tically significant increase has oc
curred, the O\Vner or operator must 
compare the ground-water quality at 
each monitoring well at the compli
ance point for each hazardous constit
uent to the concentration limit for 
that constituent according to the sta
tistical procedures specified in the 
permit under § 264.97(h). 

(2) The owner or operator must de
termine whether there has been a sta
tistically significant increase at each 
1nonitoring well at the compliance 
point, within a reasonable time period 
after completion of sampling. The Re
gional Administrator will specify that 
time period in the facility permit, 
after considering the complexity of 
the statistical test and the availability 
of laboratory facilities to perform the 
analysis of ground-water samples. 

(i) If the owner or operator deter
ni.ines, pursuant to paragraph (h) of 
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this section, that the ground-waler 
protection standard is being exceeded 
at. any 1nonitoring well at the point or 
co1npliance, he must: 

( 1) J'.lotify the Regional Administra
tor of this finding in writing within 
seven days. The notification must indi
cate what concentration limits have 
been exceeded. 

(2) Submit to the Regional Adminis
trator an application for a permit 
modification to establish a corrective 
action program meeting the require
ments of § 264.100 within 180 days, or 
within 90 days if an engineering feasi
bility study has been previously sub
mitted to the Regional Administrator 
under § 264.98(h)(5). The application 
must at a minimum include the follow
ing information: 

(i) A detailed description of correc
tive actions that win achieve compli
ance with the ground-water protection 
standard specified in the permit under 
paragraph (a) of this section; and 

(ii) A plan for a ground-water moni
toring program that will demonstrate 
the effectiveness of the corrective 
action. Such a ground-water monitor
ing program may be based on a com
pliance monitoring program developed 
to meet the requirements of this sec
tion. 

(j) If the owner or operator deter
mines, pursuant to paragraph (h) of 
this section, that the ground.water 
protection standard is being exceeded 
at any monitoring well at the point of 
compliance, he may demonstrate that 
a source other than a regulated unit 
caused the increase or that the in
crease resulted from error in sampling, 
analysis or evaluation. While the 
owner or operator may make a demon
stration under this paragraph in addi
tion to, or in lieu of, submitting a 
permit modification application under 
paragraph (i)(2) of this section, he is 
not relieved of the requirement to 
submit a permit modification apPlica~ 
tion within the time specified in para
graph (i)(2) of this section unless the 
demonstration made under this para
graph successfully shows that a source 
other than a regulated unit caused the 
increase or that the increase resulted 
from error in sampling, analysis, or 
evaluation. In making a demonstration 
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uudC'r this paragraph, the owner or 
operator n1ust.: 

{l) Notify t.he Hegional Adn1i11istra
tor in \vriting within seven days that 
he int.ends to make a de1nonstration 
under thi.s paragraph; 

(2) Within 90 days, sub1nit a report 
to the Regional Ad1ninistrator which 
demonstrates that a source other than 
a regulated unit caused the standard 
to be exceeded or that the apparent. 
noncompliance. with the standards re
sulted from error in sampling, analy
sis, or evaluation; 

(3) Within 90 days, submit to the Re
gional Administrator an application 
for a permit modification to make any 
appropriate changes to the compliance 
monitoring program at the facility; 
and 

(4l Continue to monitor in accord 
with the compliance monitoring pro
gran1 established under this section. 

<kl If the owner or operator deter
mines that the compliance monitoring 
program no longer satisfies the re
quirements of this section, he must, 
within 90 days, submit an application 
for a permit modification to make any 
appropriate changes to the program. 

Cl> The owner or operator must 
assure that monitoring and corrective 
action measures necessary to achieve 
compliance with the ground-water pro
tection standard under § 264.92 are 
taken during the term of the permit. 

§ 264.100 Corrective action program. 

An owner or operator required to es
tablish a corrective action program 
under this subpart must, at a mini
mum, discharge the following respon
sibilities: 

Ca) The owner or operator must take 
corrective action to ensure that regu
lated units are in compliance with the 
ground-water protection standard 
under § 264.92. The Regional Adminis
trator will specify the ground-water 
protection standard in the facility 
permit, including: 

Cl) A list of the hazardous constitu
ents identified under § 264.93; 

(2) Concentration limits under 
§ 264.94 for each of those hazardous 
constituents; 

(3) The compliance point under 
§ 264.95; and 

l4) 'I'he co1npliancc pt•riod undl'r 
§ 264.96. 

(b) The owner or operator 1nust in1-
plement a corrective action prograrn 
t.hat prevents hazardous constituents 
fro1n exceeding their respective con
centration lin1its at the compliance 
point by removing the hazardous 
waste constituents or treating them in 
place. The permit \Vill specify the spe
cific measures that \Vill be taken. 

Cc) The o\vner or operator must 
begin corrective action vlithin a rea
sonable time period after the ground
water protection standard is exceeded. 
The Regional Administrator will speci
fy that time period in the facility 
permit. If a facility permit includes a 
corrective action program in addition 
to a co1npliance monitoring program, 
the permit will specify when the cor
rective action will begin and such a re
quirement will operate in lieu of 
§ 264.99(0(2). 

Cd) In conjunction with a corrective 
action program, the owner or operator 
must establish and implement a 
ground-water monitoring program to 
demonstrate the effectiveness of the 
corrective action program. Such a 
monitoring program niay be based on 
the requirements for a compliance 
monitoring program under § 264.99 
and must be as effective as that pro
gram in determining compliance with 
the ground-water protection standard 
under § 264.92 and in determining the 
success of a corrective action program 
under paragraph -(e) of this section, 
\Vhere appropriate. 

(e) In addition to the other require
ments of this section, the owner or op
erator must conduct a corrective 
action program to remove or treat in 
place any hazardous constituents 
under § 264.93 that exceed concentra
tion limits under § 264.94 in ground 
water between the compliance point 
under § 264.95 and the downgradient 
facility property boundary. The 
permit will specify the measures to be 
taken. 

( 1) Corrective action measures under 
this paragraph must be initiated and 
completed \Vithin a reasonable period 
of time considering the extent of con
tamination. 

(2) Corrective action measures under 
this paragraph may be terminated 
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once the concentra.lion of ha,,,ardous 
conslitucnts under § 264.93 is reduced 
to levels below their respective concen
tration lin1its under§ 264.94. 

(f) The owner or operator n1ust con
tinue corrective action ineasures 
during the compliance period to the 
extent necessary to ensure that the 
ground-water protection standard is 
not exceeded. If the owner or operator 
is conducting corrective action at the 
end of the compliance period, he inust 
continue that corrective action for as 
long as necessary to achieve compli
ance \Vith the ground-water protection 
standard. The owner or operator may 
terminate corrective action measures 
taken beyond the period equal to the 
active life of the waste management 
area (including the closure period) if 
he can demonstrate, based on data 
from the ground-water monitoring 
program under paragraph (d) of this 
section, that the ground-water protec
tion standard of § 264.92 has not been 
exceeded for a period of three consec
utive years. 

(g) The owner or operator must 
report in writing to the Regional Ad
ministrator on the effectiveness of the 
corrective action program. The owner 
or operator must submit these reports 
semi-annually. 

(h) If the owner or operator deter
mines that the corrective action pro
gram no longer satisfies the require
ments of this section, he must, within 
90 days, submit an application for a 
permit modification to make any ap
propriate changes to the program. 

§§ 264.101-264.109 {Reserved} 

Subpart G-Closure and Post-Closure 

SOURCE'. 46 FR 2849, Jan. 12, 1981. unless 
otherwise noted. 

§ 264.110 Applicability. 

Except as § 264.1 provides otherwise: 
(a) Sections 264.111-264.115 (which 

concern closure> apply to the owners 
and operators of all hazardous waste 
management facilities; and 

(b) Sections 264.117-264.120 <which 
concern post-closure care) apply to the 
owners and operators of: 

( 1) All hazardous waste disposal fa· 
cilities; and 

Title 40-Protectian of Environment 

(2> Piles, and :;i1rface lrnpoundn1ent.s 
fron1 which the owner or operator in· 
tends to rernove the wast.cs at closure, 
to the extent that these sections are 
1nade applicable to such facilities in 
§ § 264.228 and 264.258. 

[46 FR 2849, Jan. 12. 1981, as amended at 47 
:F'R 32356, July 26, 19821 

9 26-t.lll Closure perronnanee standard. 
The o\vner or operator must close 

the facility in a manner that: 
(a) Minimizes the need for further 

maintenance, and 
(b) Controls, minimizes or elimi

nates, to the extent necessary to pre
vent threats to human health and the 
environment, post-closure escape of 
hazardous waste, hazardous waste con
stituents, leachate, contaminated rain
fall, or waste decomposition products 
to the ground or surface waters or to 
the atmosphere. 

§ 264.112 Closure plan; amendment of 
plan. 

(a) The owner or operator of a haz
ardous waste management facility 
must have a written closure plan. The 
plan must be submitted \Vith the 
permit application, in accordance with 
§ 270.14(b)(l3l of this chapter. and ap
proved by the Regional Administrator 
as part of the permit issuance proceed
ing under Part 124 of this chapter. In 
accordance with § 122.29 of this chap
ter, the approved closure plan will 
become a condition of any RCRA 
permit. The Regional Administrator's 
decision must assure that that ap
proved closure plan is consistent with 
§§ 264.111, 264.113, 264.114, 264.115. 
and the applicable requirements of 
§§ 264.178, 264.197, 264.228, 264.258. 
264.280, 264.310, and 264.351. A copy 
of the approved plan and all revisions 
to the plan must be kept at the facility 
until closure ls completed and certified 
in accordance with § 264.115. The plan 
must identify steps necessary to com
pletely or partially close the facility at 
any point during its intended operat
ing life and to completely close the fa
cility at the end of its intended operat
ing life. The closure plan must in
clude, at least: 

<ll A description of how and when 
the facility will be partially closed, if 
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ripplicnble. and finally clof.lcd. 'l'he dc
:o;cription mu~t identify the 1naxin1un1 
extent of the oµeration which will be 
unclosed during the life of the facility, 
and how the requirements of 
§§ 264.111, 264.113, 264.114, 264.115, 
and the applicable closure require
ments of §§ 264.178, 264.197, 264.228, 
264.258, 264.280, 264.310, and 264.351 
will be met; 

(2) An estimate of the maximum in
ventory of wastes in storag·e and in 
treatment at any time during the life 
of the facility. <Any change in this es
timate is a minor modification under 
§ 270.42); 

(3) A description of the steps needed 
to decontaminate facility equipment 
during closure; and 

(4) An estimate of the expected year 
of closure and a schedule for final clo
sure. The schedule must include, at a 
minimum, the total tirne required to 
close the facility and the time required 
for intervening closure activities which 
will allow tracking of the progress of 
closure. (For example, in the case of a 
landfill, estin1ates of the time required 
to treat and dispose of all waste inven
tory and of the time required to place 
a final cover must be included.) 

Cb) The owner or operator may 
amend his closure plan at any time 
during the active life of the facility. 
<The active life of the facility is that 
period during which \>Jastes are peri
odically received.) The owner or opera
tor must amend the plan whenever 
changes in operating plans or facility 
design affect the closure plan. or 
whenever there is a change in the ex
pected year of closure. When the 
owner or operator requests a permit 
modification to authorize a change in 
operating plans or facility design, he 
must request a modification of the clo
sure plan at the same time <see 
§ 124.5(a)). If a permit modification is 
not needed to authorize the change in 
operating plans or facility design, the 
recluest for modification of the closure 
plan must be made within 60 days 
after the change in plans or design 
occurs. 

[Comment: Changes In estimates of maxi
mum inventory and of the estimated year of 
closure under § 264.112(a) (2) and (4) may 
be made as minor permit modlflcatJons 
under § 270.42(c)] 

(c) The owner or operator 1nust 
notify the Regional Adn1inistrator at 
least 180 days pl'ior to the date he ex
pects to begin closure. 

[Comment: The date wtwn he "expects to 
begin closure" .should be within 30 day:; 
after the date on which he t>xpects to re
cl'ive the final volume of wastes. If the fa
cility's permit is terminated. or if the facili
ty is otherwise ordered. by judicial decree or 
compliance order under Section 3008 of 
RCRA, to cea..<;e receiving wastes or to close. 
then the requirement of lhis paragraph 
does not apply. However. the owner or oper
ator n1ust close the facility in accordance 
with tl1e deadlines established in§ 264.113] 
<Secs. 1006, 2002(aJ, 3004, 3005, and 3007 ~f 
the Solid Waste Disposal Act, as amended 
by the Resource Conservation and Recovery 
Act of 1976, as amended. 42 U.S.C. 6905, 
6912(a), 6924. 6925 and 69271 
[46 FR 2849, Jan. 12, 1981, as amended at 47 
FR 32356, July 26, 1982: 48 FR 14294, Apr. 
1, 1983] 

§ 26~.113 Clo.sure; time allowed for clo
sure. 

(a) Vlithin 90 days after receiving 
the final volume of hazardous wastes, 
the owner or operator must treat, 
ren1ove from the site, or dispose of on
site, all hazardous wastes in accord
ance with the approved closure plan. 
The Regional Administrator 1nay ap
prove a longer period if the owner or 
operator demonstrates that: 

(l)(i) The activities required to 
comply with this paragraph will, of ne
cessity, take longer than 90 days to 
complete; or 

Ol><A> The facility has the capacity 
to receive additional wastes; 

CB) There is a reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site: and 

CC) Closure of the facility would be 
incompatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
hu.'nan health and the environment. 

(b) The owner or operator must com
plete closure activities in accordance 
with the approved closure plan and 
within 180 days after receiving the 
final volume of wastes. The Regional 
Administrator may approve a longer 
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closure period if Lhe owner or operator 
df'Jnonstrates that: 

(l){il The r:losure activith~s will, of 
necessity, take longer than 180 days Lo 
co:npletc; or 

<iD<A) The facility has the capacity 
to receive additional wn.stcs; 

(B) There is reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site; and 

CC) Closure of the facility would be 
incompatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment 
from the unclosed but inactive facility. 

[Comment: Any extension of the 90 or 180 
day period in this section may be made as a 
minor modification under § 270.42. Under 
paragraphs (a)(l)(fi) and Cb}(l)(ii) of this 
Section, if operation of the site is recom
menced, the Regional Administrator may 
defer completion of closure activities until 
the new operation is terminated.] 

{46 FR 2849, Jan. 12, 1981, as amended at 48 
FR 14294, Apr. l, 19831 

§ 264.114 Disposal or decontamination of 
equipmenl 

When closure is completed, all facili
ty equipment and structures must 
have been properly disposed of, or de
contaminated by removing all hazard
ous waste and residues. 

§ 264.115 Certification of closure. 

When closure is completed, the 
owner or operator must submit to the 
Regional Administrator certification 
both by the owner or operator and by 
an independent registered professional 
engineer that the facility has been 
closed in accordance \Vith the specifi
cations in the approved closure plan. 

§ 264.116 [Reserved] 

§ 264.117 Post...closure care and use of 
property. 

<aHl> Post-closure care must contin
ue for 30 years after the date of com
pleting closure and must consist of at 
lea.st the following: 

(i) ~Jlonitoring and reporting in ac
cordance with the requirements of 
Subparts F, K, L, M, and N Of this 
Part; and 

Title 40-Protection of Environment 

(ii) Maintenance and n1onitoring of 
waste containment systenis in accord
ance with the requirements of Sub
parts F, K. L, M, and N of this part,. 

(2)(i) During the 180-day period prc
(:eding closure Csee § 264.112(c)) or at 
any tilne thereafter. the Regional Ad
ministrator 1nay reduce the post-clo
sure care period to less than 30 years 
if he finds that the reduced period is 
sufficient to protect human health 
and the environment <e.g .• leachate or 
groundwater monitoring results, char
acteristics of the \vaste. application of 
advanced technology, or alternative 
disposal, treatment, or re-use tech
niques indicate that the facility is 
secure>. 

(ii) Prior to the time that the post
closure care period is due to expire. 
the Regional Administrator may 
extend the post-closure care period if 
he finds that the extended period is 
necessary to protect human health 
and the environment <e.g., leachate or 
groundwater monitoring results indi
cate a potential for migration of waste 
at levels which may be harmful to 
human health and the environment). 

<bl The Regional Administrator may 
require, at closure, continuation of 
any of the security requirements of 
<§ 264.14 during part or all of the post. 
closure period after the date of com
pleting closure when: 

<1> Wastes may remain exposed after 
completion of closure: or 

C2) Access by the public or domestic 
livestock may pose a hazard to human 
health. 

Cc) Post-closure use of property on 
or in which hazardous wastes remain 
after closure must never be allo\ved to 
disturb the integrity of the final cover, 
linerCs), or any other components of 
any containment system, or the func
tion of the facility's monitoring sys
tems, unless the Regional Administra
tor finds that the disturbance: 

(1) Is necessary to the proposed use 
of the property, and v1ill not increase 
the potential hazard to human health 
or the environment; or 

<2> Is necessary to reduce a threat to 
human health or the environment. 

(d) All post-closure care activities 
must be in accordance with the provi
sions of the approved post-closure 
plan as specified in§ 264.118. 

422 

I 

I 
I 

Chapter I-Environmental Protection Agency §264.119 

£46 F'R 2849, .Ian. 12, 1981, as a1n(·nd1•d at 47 
FR 32356, July 26, 19821 

!l 26.1.118 Posl-do5un~ plan; amendmt•nt of 
plan. 

la) The owner or operator of a dis
posal facility rnust hfLVe a written 
post-closure plan. In addition, certain 
piles and certain surface impound
ments from which the owner or opera
tor intends to remove the wastes at 
closure are required by § § 264.228 and 
264.258 to have post-closure plans. The 
plan must be submitted with a permit 
application, in accordance \Vith 
§ 270.14(b)(l3) of this chapter, and ap
proved by the Regional Administrator 
as part of the permit issuance proceed
ing under Part 124 of this chapter. In 
accordance with § 270.32 of this chap
ter, the approved post-closure plan 
will become a condition of any permit 
issued. A copy of the approved plan 
and all revisions to the plan must be 
kept at the facility until the post-clo
sure care period begins. This plan 
must identify the activities that will 
be carried on after closure and the fre
quency of these activities, and include 
at least: 

<1> A description of the planned 
monitoring activities and frequencies 
at which they will be performed to 
comply with Subparts F, K, L, M, and 
N of this part during the post-closure 
care period; 

(2) A description of the planned 
maintenance activities, and frequen
cies at which they will be performed, 
to ensure: 

(i) The intergrity of the cap and 
final cover or other containment sys
tems in accordance with the require
ments of Subparts K, L, M, and N of 
this part; and 

(ii) The function of the facility mon
itoring equipment in accordance with 
the requirements of Subparts F, K, L, 
II.!, and N of this part; and 

(3) The name, address, and phone 
number of the person or office to con
tact about the disposal facility during 
the post-closure period. This person or 
office must keep an updated post-clo
sure plan during the post-closure 
period. 

(b) The owner or operator may 
amend his post-closure plan at any 
time during the active life of the dis~ 

posal fn.cilily or during the post-clo. 
sure care period. The o\\'ner or opera
tor must an1end his plan whcneV(:f 
changes in operating plans or facility 
design, or events \Vhich occur during 
the active life of the facHity or during 
the post-closure period. affect his post
closure plan. He must also an1end his 
plan whenever there is a change in the 
expected year of closure. 

Cc) When a permit modification is re· 
quested during the active life of the 
facility to authorize a change in oper
ating plans or facility design, modifica
tion of the post-closure plan must be 
requested at the same time Csee 
§ 124.5(a)). In all other cases, the re
quest for modification of the post-clo
sure plan must be made within 60 days 
after the change in operating plans or 
facility design or the events which 
affect his post-closure plan occur. 

(46 FR 2849, Jan. 12, 1981, as amended at 47 
FR 32356, July 26, 1982; 48 FR 14294, Apr. 
1, 1983] 

§264.119 Notice to local land authority. 

Within 90 days after closure is com~ 
pleted, the owner or operator of a dis
posal facility must submit to the local 
zoning authority or the authority v1ith 
jurisdiction over local land use and to 
the Regional Administrator a survey 
plat indicating the location and dimen
sions of landfill cells or other disposal 
areas with respect to permanently sur
veyed benchmarks. This plat must be 
prepared and certified by a profession
al land surveyor. The plat filed with 
the local zoning authority or the au
thority \Vith jurisdiction over local 
land use must contain a note, promi
nently displayed, which states the 
owner's or operator's obligation to re
strict disturbance of the site as speci
fied in § 264.117(c). In addition, the 
owner or operator must submit to the 
local zoning authority or the authority 
with jurisdiction over local land use 
and to the Regional Administrator a 
record of the type, location, and quan
tity of hazardous wastes disposed of 
within each cell or area of the facility. 
For wastes disposed of before these 
regulations were promulgated, the 
owner or operator must identify the 
type, location and quantity of the 
wastes to the best of his knowledge 
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and in accordance witl1 any records IH~ 
IH1s kept. Any chanH"t'S in the type, lo
calion, or quantity of haz..--irdous 
wastes disposed of within each cell or 
area. of the facility that occur after 
the survey plat and record of \\'ttsles 
have been filed must be reported to 
the local zoning authority or the au
thority with jurisdiction over local 
land use and to the Regional Adminis
trator. 

§ 264.120 Notice in deed to property. 

Ca) The O\Vner of the property on 
which a disposal facility is located 
must record, in accordance with State 
law, a notation on the deed to the fa
cility property-or on some other in
strument ·which is normally examined 
during title search-that will in perpe
tuity notify any potential purchaser of 
the property that: 

(1) The land has been used to 
manage hazardous ·wastes; 

C2) Its use is restricted under 
§ 264.l 17(c); and 

(3) The survey plat and record of the 
type, location, and quantity of hazard
ous wastes disposed of within each cell 
or area of the facility required in 
§ 265.119 have been filed with the 
local zoning authority or the authority 
with jurisdiction over local land use 
and with the Regional Administrator 
of the Environmental Protection 
Agency, 

(b) If at any time the owner or oper
ator or any subsequent owner of the 
land upon which a hazardous waste fa
cility was located removes the waste 
and waste residues, the liner, if any, 
and all contaminated underlying and 
surrounding soil, he may remove the 
notation on the deed to the facility 
property or other instrument normal
ly examined during title search, or he 
may add a notation to the deed or in
strument indicating the removal of 
the waste. 

r CommenL· On removing the waste and 
waste residues, the liner, If any, and the 
contaminated soil, the owner or operator, 
unless he can demonstrate ln accordance 
with § 261.3(d) of this chapter that any solid 
waste removed ls not a hazardous waste, be
comes a generator of hazardous waste and 
must manage it in accordance with all appll
cable requir;~ments of Parts 262 through 260 
of this chapter.] 

Title 40-Protection of Environment 

Subpart H-.financial Requirements 

SOVHl)l!:: 47 FH 1504.7' Apr. 7. 1 ill:l2., uulcss 
otherwise not.c~d. 

9 2.fi-1.J.tO Applicability. 

(a) The requirements of §§ 264.142, 
264.143, and 264.147 through 264.151 
apply to owners and operators of all 
hazardous waste facilities, except as 
provided otherwise in this section or in 
§ 264.1. 

(b) The requirements of §§ 264.144 
and 264.145 apply only to o\vners and 
operators of: 

(1) Disposal facilities, and 
(2) Piles, and surface impoundments 

from which the owner or operator in
tends to remove the wastes at closure, 
to the extent that these sections are 
made applicable to such facilities in 
§ § 264.228 and 264.258. 

(c) States and the Federal govern
ment are exempt from the require
n1ents of this subpart. 

[47 FR 15047, Apr. 7, 1982, as amended at 47 
FR 32357, July 26, 1982J 

§ 264.141 Definitions of terms as used in 
this subpart. 

(a) "Closure plan" means the plan 
for closure prepared in accordance 
with the requirements of § 264.112. 

Cb) "Current closure cost estimate" 
means the most recent of the esti
mates prepared in accordance with 
§ 264.142 (a), Cb), and (c). 

(c) "Current post-closure cost esti
tnate" means the most recent of the 
estimates prepared in accordance with 
§ 264.144 Ca), (b), and (c). 

(d) "Parent corporation" means a 
corporation which directly owns at 
least 50 percent of the voting stock of 
the corporation tvhich is the facility 
owner or operator; the latter corpora
tion ls deemed a "subsidiary" of the 
parent corporation. · 

(e) "Post-closure plan" means the 
plan for post-closure care prepared in 
accordance with the requirements of 
§§ 264.117 through 264.120. 

(f) The following terms are used in 
the specifications for the financial 
tests for closure, post-closure care, and 
llability coverage. The definitions are 
intended to ~slst In the understand
ing of these regulations and are not in-
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tended t.o 1i1nit the tneanings of terms 
in a way that conflicts with generally 
accepted accounling practices. 

"Assets" means all existing and all 
probable future Economic benefits ob
tained or controlled by a particular 
entity. 

··current assets" means cash or 
other assets or resources commonly 
identified as those which are reason
ably expected to be realized in cash or 
sold or consumed during the normal 
operating cycle of the business. 

"Current liabilities" means obliga
tions whose liquidation is reasonably 
expected to require the use of existing 
resources properly classifiable as cur
rent assets or the creation of other 
current liabilities. 

"Independently audited" refers to 
an audit performed by an independent 
certified public accountant in accord
ance with generally accepted auditing 
standards. 

"Liabilities" means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other enti
ties in the future as a result of past 
transactions or events. 

"Net working capital" means current 
assets minus current liabilities. 

"Net worth" means total assets 
minus total liabilities and is equivalent 
to owner's equity. 

"Tangible net worth" means the tan
gible assets that remain after deduct
ing liabilities; such assets would not in
clude intangibles such as goodwill and 
rights to patents or royalties. 

(g) In the liability insurance require
ments the terms "bodily injury" and 
"property damage" shall have the 
meanings given these terms by appli
cable State law. However, these terms 
do not include those liabilities which, 
consistent with standard industry 
practices, are excluded from coverage 
in liability policies for bodily injury 
and property damage. The Agency in
tends the meanings of other terms 
used in the liability insurance require
ments to be consistent with their 
common meanings within the insur
ance industry, The definitions given 
below of several of the terms are in
tended to assist in the understanding 
of these regulations and are not in
tended to limit their meanings in a 

way that conflicts \Vith general insur
ance industry usaA"c. 

"AccidC'ntal occurrence" means an 
accident, including cont.inuous or re
peated exposure to condition~. which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured. 

"Legal defense costs" means any ex
penses that an insurer incurs in de
fending against claims of third parties 
brought under the terms and condi
tions of an insurance policy. 

·•Nonsudden accidental occurrence" 
means an occurrence which takes 
place over time and involves continu
ous or repeated exposure. 

''Sudden accidental occurrence'' 
means an occurrence which is not con· 
tinuous or repeated in nature. 

[47 FR 16554, Apr. 16, 1982] 

§ 264.142 Cost estimate for closure. 

Ca) The owner or operator must have 
a written estimate, in current dollars, 
of the cost of closing the facility in ac
cordance with the requirements in 
§§ 264.111 through 264.115 and appli
cable closure requirements in 
§ § 264.178, 264.197, 264.228, 264,258, 
264.280, 264.310, and 264.351. The esti
mate must equal the cost of closure at 
the point in the facility's operating 
life when the extent and manner of its 
operation would make closure the 
most expensive, as indicated by its clo· 
sure plan <see § 264.112Ca)). 

(b) The owner or operator must 
adjust the closure cost estimate for in
flation within 30 days after each anni
versary of the date on which the first 
closure cost estimate was prepared. 
The adjustment must be made as spec
ified in paragraphs (b)(l) and (b)(2) of 
this section, using an inflation factor 
derived from the annual Implicit Price 
Deflater for Gross National Product 
as published by the U.S. Department 
of Commerce in its Survey of Current 
Business. The inflation factor is the 
result of dividing the latest published 
annual Deflater by the Deflater for 
the previous year. 

(1) The first adjustment is made by 
multiplying the closure cost estimate 
by the inflation factor. The result is 
the adjusted closure cost estimate. 
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(2) 811bst'(lllt'llt adj11.->L1nents an' 
l\Hlde by 1nutliµlyi11g the la:otest ad
justed closure cost <;>:;t.in1ut.e by the 
latest inflation factor. 

(C) The owner or operator 1nust 
revise the clo:;urc cost esti1nate when
e\'er a change in the closure plan in
creases the cost of closure. The revised 
closure cost estin1ate must be adjusted 
for inflation as specified in 
§ 264,142(b). 

Cd) The owner or operator n1ust keep 
the following at the facility during the 
operating life of Lhe facility: The 
latest closure cost esthnate prepared 
in accordance with § 264.142 (a) and 
{C) and, when this estimate has been 
adjusted in accordance with 
§ 264.142(b), the latest adjusted clo
sure cost estimate. 

[47 FR 15047, Apr. 7, 1982, as amended at 47 
FR 32357, July 26, 19821 

§ 264.143 Financial assur.tnce for closure. 

An owner or operator of each facili
ty must establish financial assurance 
for closure of the facility. He must 
choose from the options as specified in 
paragraphs (a) through (f) of this sec
tion. 

(a) Closure trust fund. (1) An owner 
or operator may satisfy the require
ments of this section by establishing a 
closure trust fund which conforms to 
the requirements of this paragraph 
and submitting an originally signed 
duplicate of the trust agreement to 
the Regional Administrator. An owner 
or operator of a ne\V facility must 
submit the originally signed duplicate 
of the trust agreement to the Regional 
Administrator at least 60 days before 
the date on which hazardous waste ls 
first received for treatment, storage, 
or disposal. T·he trustee must be an 
entity \Vhich has the authority to act 
as a trustee and \Vhose trust oper
ations are regulated and examined by 
a Federal or State agency. 

(2) The wording of the trust agree
ment must be identical to the wording 
specified in § 264.15l(a)(l), and the 
trust agreement must be accompanied 
by a forrnal certification of acknowl
edgment (for example, see 
§ 264.15l{a)(2)). Schedule A of the 
trust agreernent must be updated 
within 60 days after. a change in the 

Title 40-Protection of Environn1ent 

:unouHt or the curn~nl clo:-;11n' cost es
thnn.te covered by the agn'c1111·11t. 

(3J Paytneuts into the trust fund 
1nust be 1nade annually by the' ownPr 
or operator over the t.enn of the initial 
RCRA pern1it or over the n•rnaining 
operating life of the facility as esti
tnated in the closure plan, whichever 
period is shorter; this period is hereaf
ter referred to as the "pay-in period." 
~rhe payments into the closure trust 
fund must be made as follows: 

cD For a new facility, the first pay
ment must be made before the initial 
receipt of hazardous waste for treat~ 
ment, storage, or disposal. A receipt 
from the trustee for this payment 
ni.ust be subn1itted by the owner or op
erator to the Regional Administrator 
before this initial receipt of hazardous 
waste. The first payment must be at 
least equal to the current closure cost 
estimate, except as provided in 
§ 264.143(g), divided by the number of 
years in the pay-in period. Subsequent 
pay1nents must be made no later than 
30 days after each anniversary date of 
the first payment. The amount of 
each subsequent payment must be de
termined by this formula: 

CE-CV 
Next payment= 

y 

where CE is the current closure cost 
estimate, CV is the current value of 
the trust fund, and Y is the nu1nber of 
years remaining in the pay-in period. 

OD If an O\vner or operator estab
lishes a trust fund as specified in 
§ 265.143(a) of this chapter, and the 
value of that trust fund is less than 
tile current closure cost estimate v.·hen 
a permit is awarded for the facility, 
the a1nount of the current closure cost 
estimate still to be paid into the trust 
fund must be paid in over the pay-in 
period as defined in paragraph (a)(3) 
of this section. Payments must contin
ue to be made no later than 30 days 
after each anniversary date of the 
first payment made pursuant to Part 
265 of this chapter. The an1ount of 
each payment n1ust be detertnined by 
this formula: 

CE--GV 
No~I payment= 

y 
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where CE is the current closure cost 
est.ln1ate, CV is the current value of 
the trust fund, and Y is the nu1nber of 
years remajning in the pay-in period. 

l4J 'rhe owner or operator may accel
erate payments into lhe trust fund or 
he may deposit the full an1ount of the 
current closure cost estimate at the 
time the fund is established. However, 
he must maintain the value of the 
fund at no less than the value that the 
fund would have if annual payments 
were made as specified in paragraph 
(al(3) of this section. 

(5) If the owner or operator estab
lishes a closure trust fund after having 
used one or more alternate mecha
nisms specified in this section or in 
§ 265.143 of this chapter, his first pay
ment must be in at least the amount 
that the fund would contain if the 
trust fund were established initially 
and annual payments made according 
to specifications of this paragraph and 
§ 265.143(a) of this chapter, as applica
ble. 

C6> After the pay-in period is com
pleted, whenever the current closure 
cost estimate changes, the owner or 
operator must compare the new esti- · 
mate with the trustee's most recent 
annual valuation of the trust fund. If 
the value of the fund is less than the 
amount of the new estimate, the 
owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an amount into 
the fund so that its value after this de
posit at least equals the amount of the 
current closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

(7) If the value of the trust fund is 
greater than the total amount of the 
current closure cost estimate, the 
owner or operator may submit a writ-, 
ten request to the Regional Adminis
trator for release of the amount in 
excess of the current closure cost esti
mate. 

(8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund, he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current closure cost 
estimate covered by the trust fund. 

(9) Wilhin 60 days aft~r receiving a 
request fron1 the owner or operator 
for release of funds as specified in 
paragraphs (a) (7) or (8) of this sec· 
tion. the Regional Adn1inistrator will 
instruct the trustee to release to the 
owner or operator such funds as the 
Regional Administrator specifies in 
writing. 

<10) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursement for closure ex
penditures by submitting itemized bills 
to the Regional Administrator. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine whether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the trustee to 
make reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason to believe that the 
cost of closure will be significantly 
greater than the value of the trust 
fund, he may withhold reimbursement 
of such amounts as he deems prudent 
until he determines, in accordance 
with § 264.1430), that the owner or op
erator is no longer required to main
tain financial assurance for closure. 

(11) The Regional Administrator will 
agree to termination of the trust 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in thjs section; or 

OD The Regional Administrator re· 
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.143(i). 

(b) Surety bond guaranteeing pay
ment into a closure trust fund. Cl) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing a surety bond \Vhich conforms to 
the requirements of this paragraph 
and submittlng the bond to the Re
gional Administrator. An owner or op· 
erator of a new facility must submit 
the bond to the Regional Administra
tor at least 60 days before the date on 
which hazardous waste is first received 
for treatment, storage, or disposal. 
The bond n1ust be effective before this 
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initial rcc('ipt of hazardous waste. The 
surety company issuing the bond 
111ust, at a 1nininHun, be atnong those 
listed as acceplable surelies on Federal 
bonds in Circular 570 of tbe U.S. De
partn1ent of the 'freasury. 

<2l The wording of the surety bond 
must be identical to the wording speci
fied in § 264.151<bl. 

(3) The owner or operator who uses 
a surety bond to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the bond, all payments made 
thereunder \Vil1 be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
fron1 the Regional Adn1inistrator. This 
standby trust fund must meet the re
quirements specified in § 264.143Ca), 
except that: 

CD An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

(A) Payments into the trust fund as 
specified in § 264.143(a); 

(B) Updating of Schedule A of the 
trust agreement (see § 264.151(a)) to 
show current closure cost estimates; 

CC> Annual valuations as required by 
the trust agreement; and 

CD) l'~otices of nonpayment as re
quired by the trust agreement. 

(4) The bond must guarantee that 
the owner or operator will: 

(i) Fund the standby trust fund in 
an amount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

OD Fund the standby trust fund in 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad· 
ministrator or a U.S. district court or 
other court of competent jurisdiction; 
or 

(iii) Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the owner or operator and the 
Regional Administrator of a notice of 
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cancellalion of Lhe bond fro1n thr 
surety. 

<5) Under lhe t.ern1s oft.he bond, the 
surety will become liable on the bond 
obligation when Lhe owner or operator 
fails to perfonn as guaranteed by the 
bond. 

(6) The penal sum of the bond must 
be in an an1ount at least equal to the 
current closure cost estimate, except 
as provided in § 264.143(g). 

<7) Whenever the current closure 
cost estimate increases to an amount 
greater then the penal sum, the owner 
or operator, within 60 days after the 
increase, must either cause the penal 
sum to be increased to an amount at 
least equal to the current closure cost 
estimate and submit evidence of such 
increase to the Regional Administra
tor, or obtain other financial assur-" 
ance as specified in this section to 
cover the increase. Whenever the cur
rent closure cost estimate decreases, 
the penal sum may be reduced to the 
amount of the current closure cost es
timate following written approval by 
the Regional Administrator. 

(8) Under the terms of the bond, the 
surety may cancel the bond by .sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur. however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidence 
by the return receipts. 

(9) The owner or operator may 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified in this section. 

Cc) Surety bond guaranteeing per
fonnance of closure. Cl> An owner or 
operator may satisfy the requirements 
of this section by obtaining a surety 
bond which conforms to the require
ments of this paragraph and submit
ting the bond to the Regional Admin
istrator. An owner or operator of a 
new facility must submit the bond to 
the Regional Administrator at least 60 
days before the date on which hazard
ous waste is first received for treat
ment, storage, or disposal. The bond 
must be effective before this initial re-

428 

I 
r 

Chapter I-Environmental Protection Agency § 264.143 

ceipt of hazardous waste. The surety 
company issuing the bond 1uust, at a 
n1inin1um, be among those listed as ac
ceptable sureties on Federal bonds in 
Circular 570 of the U.S. Departn1ent 
of the Treasury. 

(2) The wording of the surety bond 
must be identical to the wording speci
fied in § 264.151Ccl. 

(3) The owner or operator who uses 
a surety bond to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
from the Regional Administrator. This 
standby trust must meet the require
ments specified in § 264.143Ca), except 
that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Adn1inistrator 
with the surety bond; and 

(ii) Unless the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

<A> Payments into the trust fund as 
specified in § 264.143(al; 

<Bl Updating of Schedule A of the 
trust agreement <see § 264.151Ca)) to 
show current closure cost estimates; 

CC) Annual valuations as required by 
the trust agreement; and 

CD> Notices of nonpayment as re
quired by the trust agreement. 

( 4) The bond tnust guarantee that 
the owner or operator will: 

(i) Perform final closure in accord
ance with the closure plan and other 
requirements of the permit for the fa. 
cility whenever required to do so; or 

(ii) Provide alternate financial assur
ance as specified in this section, and 
obtain the Regional Administrator's 
\Vritten approval of the assurance pro
vided, within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the bond from the 
surety. 

<5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation-when the owner or operator 
fails to perform as guaranteed by the 
bond. Following a determination pur
suant to Section 3008 of RCRA that 

the owner or operator has failed to 
perform final closure in accordance 
with the closure plan and othe-r permit 
rcquire1nents when required to do so, 
under the tcrn1s of the bond the 
surety \Vill perform final closure as 
guaranteed by the bond or will deposit 
the a1nount of the penal sum into the 
standby trust fund. 

(6) The penal sum of the bond must 
be in an amount at least equal to the 
current closure cost estimate. 

C7) Whenever the current closure 
cost estimate increases to an amount 
greater than the penal sum, the owner 
or operator, within 60 days after the 
increase, must either cause the penal 
sum to be increased to an amount at 
least equal to the current closure cost 
estimate and submit evidence of such 
increase to the Regional Administra
tor, or obtain other financial assur
ance as specified in this section. 
Whenever the current closure cost es
timate decreases, the penal sum may 
be reduced to the amount of the cur
rent closure cost estimate following 
written approval by the Regional Ad· 
ministrator. 

(8) Under the terms of the bond, the 
surety may canel the bond by sending 
notice of cancellation by certified mall 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, hov:.rever, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

( 9) The owner or operator may 
cancel the bond if the Regional Ad
ministrator has given prior v1ritten 
consent. The Regional Administrator 
will provide such written consent 
when: 

CD An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.143(0. 

ClO) The surety will not be liable for 
deficiencies in the performance of clo
sure by the owner or operator after 
the Regional Administrator releases 
the owner or operator from the re-
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quiretnents of this seclion in accord
ance with § 264.143(i). 

(d) Closure Ietl<'r of credit. Cl) An 
owner or ope1·ator nlay satisfy the re
quirements of Lhis section by obtain
ing an irrevocable standby letter of 
crediL which conforms to the require
ments of this paragraph and submit
ting the letter to the Regional Admin
istrator. An owner or operator of a 
new facility must submit the letter of 
credit to the Regional Administrator 
at least 60 days before the date on 
which hazardous waste is first received 
for treatment, storage, or disposal. 
The letter oI credit must be effective 
before this initial receipt of hazardous 
waste. The issuing institution must )le 
an entity which has the authority to 
issue letters of credit and whose letter
of-credit operations are regulated and 
examined by a Federal or State 
agency. 

(2) The wording of the letter of 
credit must be identical to the wording 
specified in§ 264.15l(dl. 

(3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the letter of credit, all 
amounts paid pursuant to a draft by 
the Regional Administrator will be de
posited by tbe issuing institution di
rectly into the standby trust fund in 
accordance with instructions from the 
Regional Administrator. This standby 
trust fund must meet the require
ments of the trust fund specified in 
§ 264.143(a), except that: 

CD An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the letter of credit; and 

(ii) Unless the standby trust fund is 
funded pursuant to the requirements 
of this section, the follo\ving are not 
required by these regulations: 

(Al Payments into the trust fund as 
specified in§ 264.143<al; 

<B) Updating of Schedule A of the 
trust agreement <see § 264.15l(a)) to 
show current closure cost estimates; 

<Cl Annual valuations as required by 
the trust agreement; and 

CD) Notices of nonpayment as re
quired by the trust agreement. 

(4) The letter of credit must be ac
companied by a letter from the owner 
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or operator referrinJ Lo the letter of 
credil by nunibt'r. issuin~ instilution, 
and date. and providing the following 
information: the EPA Identification 
l'J'u1nber, name, and address of the fa
cility, and the an1011nt of funds as
sured for closure of the facility by the 
letter of credit. 

(5) The letter of credit n1ust be irrev
ocable and issued for a period of at 
least 1 year. The letter of credit must 
provide that the expiration date will 
be automatically extended for a period 
of at least 1 year unless, at least 120 
days before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Administrator by certified 
mail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Region Ad
ministrator have received the notice, 
as evidenced by the return receipts. 

<6> The letter of credit must be 
issued in an amount at least equal to 
the current closure cost estimate, 
except as provided in§ 264.143(g). 

(7) Whenever the current closure 
cost estimate increases to an amount 
greater than the amount of the credit, 
the owner or operator, within 60 days 
after the increase, must either cause 
the amount of the credit to be in
creased so that it at least equals the 
current closure cost estimate and 
submit evidence of such increase to 
the Regional Administrator, or obtain 
other financial assurance as specified 
in this section to cover the increase. 
Whenever the current closure cost es
timate decreases, the amount of the 
credit may be reduced to the amout of 
the current closure cost estimate fol
lowing written approval by the Re
gional Administrator. 

(8) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
form final closure in accordance with 
the closure plan and other permit re
quirements when required to do so, 
the Regional Administrator may draw 
on the letter of credit. 

(9) If the owner or operator does not 
establish alternate financial assurance 
as specified in this section and obtain 
written approval of such alternate as-
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suranl'c frorn the H.<-•gional Ad1ninis· 
trator within flO days after rect~ipt lly 
both lht' owner or operator and the 
Regional Ad1ninislrator of a notice 
fro1n issuing institution that ii. has de
cided not to f'xtend the letter of credit 
beyond the current expiration date, 
the Regional Adn1inistrator will draw 
on the letter of credit. The Regional 
Adn1inistrator may delay the drawing 
if the issuing institution grants an ex· 
tension of the term of the credit. 
During the last 30 days of any such 
extension the Regional Administrator 
will draw on the letter of credit if the 
owner or operator bas failed to pro
vide alternate financial assurance as 
specified in this section and obtain 
written approval of such assurance 
from the Regional Administrator. 

(10) The Regional Administrator will 
return the letter of credit to the issu
ing institution for tern1ination when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.143(0. 

(e) Closure insurance. (1) An owner 
or operator may satisfy the require
ments of this section by obtaining clo
sure insurance v1hich conforn1s to the 
requirements of this paragraph and 
submitting a certificate of such insur
ance to the Regional Administrator. 
An O\vner or operator of a new facility 
·must submit the certificate of insur
ance to the Regional Administrator at 
lea.st 60 days before the date on which 
hazardous waste is first received for 
treatment, storage, or disposal. The in
surance must be effective before this 
initial receipt of hazardous waste. At a 
minimum, the insurer must be licensed 
to transact the business of insurance, 
or eligible to provide insurance as an 
excess or suplus lines insurer, in one 
or n1ore States. 

( 2) The wording of the certificate of 
insurance must be identical to the 
wording specified in § 264.151-Ce). 

(3) The closure insurance policy 
must be issued for a face amount at 
least equal to the current closure cost 
estimate, except as provided in 
§ 264.143{g). The term "face amount" 
means the total amount the insurer is 

obllgat.ed to pay under the policy. 
Actual paynH'nts by the insurer will 
not change Lht' fa.cc amount, although 
the insurer's future liability will be 
lo\vered by the an1ount of the pay
ments. 

{4) The c1osure insurance policy 
rnust guarantee that funds will be 
available to close the facility whenever 
final closure occurs. The policy must 
also guarantee that once final closure 
begins, the insurer will be responsible 
for paying out funds, up to an amount 
equal to the face amount of the policy, 
upon the direction of the Regional Ad
ministrator, to such party or parties as 
the Regional Administrator specifies. 

(5) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursen1ent for closure ex
penditures by submitting itemized bills 
to the Regional Administrator. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine whether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the insurer to 
make reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin

. istrator has reason to believe that the 
cost of closure will be significantly 
greater than the face amount of the 
policy, he may withhold reimburse
ment of such amounts as he deems 
prudent until he determines, in ac
cordance with § 264.143<0, that the 
owner or operator is no longer re
quired to niaintain financial assurance 
for closure of the facility. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph (e)(lO) of this 
section. Fallure to pay the premium, 
without substitution of alternate fi
nancial assurance as specified in this 
section, will constitute a significant 
violation of these regulations, war
ranting such remedy as the Regional 
Admlnist1·ator deems necessary. Such 
violation will be deemed to begin upon 
receipt by the Regional Adminstrator 
of a notice of future cancellation, ter
mination, or failure to renew due to 
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nonpay1nent of I he µreruiun1. raU1er 
than upon tilt' date of expiralion. 

(7) 1'Jach polky tnust cont.ain a provi
sion allowing as .. <;ign1ncnt of the polit::Y 
to a successor owner or opPrator. Such 
assign1nent 1nay be condit.iona.I upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

o:n The policy 1nust provide that the 
insurer may not cnncel, tenninate, or 
fail to renew the policy except for fail
ure to pay the pren1iunL 'l'he automat
ic renewal of the policy must, at a 
minimum, provide the insured with 
the option of rencv..ral at the face 
ainount of the expiring policy. If there 
is a failure to pay the premium, the in
surer 1uay elect to cancel, terminate. 
or fail to renew the policy by sending 
notice by certified mail to the owner 
or operator and the Regional Adminis
trator. Cancellation, tern1ination, or 
failure to renew may not occur, howev
er, during the 120 days beginning with 
the date of receipt of the notice by 
both the Regional Administrator and 
the owner or operator, as evidenced by 
the return receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will remain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Administrator 
deems the facility abandoned; or 

(ii) The permit is terminated or re
voked or a new permit is denied; or 

(iii) Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent ju
risdiction; or 

(iv) The owner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under Title 11 <Bankrupt
cy), U.S. Code; or 

<v) The premium due is paid. 
(9) Whenever the current closure 

cost estimate increases to an amount 
greater than the face amount of the 
policy, the owner or operator, wt thin 
60 days after the increase, must either 
cause the face amount to be increased 
to an amount at least equal to the cur
rent closure cost estimate and submit 
evidence of such increase to the Re
gional Administrator, or obtain other 
financial assurance as specified in this 
section to cover the increase. When
ever the current closure cost estimate 
decreases, the face amount may be re· 
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duced Lo the an1ount of the c:urrent 
closure co::;t rstimate following wrilten 
approval by the Regional Achninistra
tor. 

<lOJ The H.cgiona.l Adn1inistrator will 
give written consent to the owner or 
operator that he iuay tenninate the 
insurance policy when: 

CD An owner or operator substitutes 
alt.ernate financial assurance as speci
fied in this section; or 

CH> The Regional Administrator re
leases the owner or operator fron1 the 
requirements of this section in accord
ance with § 264.143Ci). 

(f} Financial test and corporate 
guarantee for closure. Cl) An owner or 
operator nlay satisfy the requirements 
of this section by den1onstrating that 
he passes a financial test as specified 
in this paragraph. To pass this test the 
owner or operator n1ust meet the crite
ria of either paragraph (f){l)(i) or 
(f)(l)(ii) of this section: 

(i) The owner or operator must have: 
CA) Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 

<Bl Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates; and 

CC) Tangible net worth of at least 
$10 million; and 

CD) Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the 
sum of the current closure and post
closure cost estimates. 

(ii) The owner or operator n1ust 
have: 

(A) A current rating for his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as issued 
by Moody's: and 

(B) Tangible net worth at least six 
times the sum of the current closure 
and post·closure cost estimates; and 

(C) Tangible net worth of at least 
$10 million; and 

CD) Assets located in the United 
States amounting to at least 90 per
cent of his total assets or at least six 
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thnes the sun1 of the current r:lo::;ure 
and post-closure cost estimates. 

<2) The phrase "current clo~ure and 
post-closure co::;t estimates" ac; used in 
paragraph (f)(l) of this sectiori refers 
t.o the cost estin1ates required to be 
shown in paragraphs 1-4 of the letter 
from the owner's or operator's chief fi
nancial officer(§ 264.15l(f)). 

<3l To demonstrate that he meets 
this test, the owner or operator must 
submit the following items to the Re
gional Administrator: 

Ci) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.15l(f); and 

Cii) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year; and 

{iii) A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

(A) He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end _financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

<Bl In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

(4) An owner or operator of a ne\V 
facility ·must submit the items speci
fied in paragraph (f}{3) of this section 
to the Regional Administrator at least 
60 days before the date on which haz
ardous waste is first received for treat
ment, storage, or disposal. 

(5) After the initial submission of 
items specified in paragraph (f)(3) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (f)(3) of this section. 

(6) If the owner or operator no 
longer meets the requirements of 
paragraph (f)(ll of this section, he 
must send notice to the Regional Ad· 
zninistrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 

by certified mail within 90 days after 
the end of the fiscal year for which 
the year-end financial data show that 
the owner or operator no longer meet:; 
the requirements. The owner or opera
tor inust provide ttie alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

{7) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(f)(l) of this section, require reports of 
financial condition at any time from 
the owner or operator in addition to 
those specified in paragraph (f)(3J of 
this section. If the Regional Adminis
trator finds, on the basis of such re
ports or other information, that the 
owner or operator no longer meets the 
requirements of paragraph (f)(l) of 
.this section, the owner or operator 
must provide alternate financial assur
ance as specified in this section within 
30 days after notification of such a 
finding. 

(8) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 
statements (see paragraph (f)(3)(ii) of 
this section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or opera.tor must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disallowance. 

(9) The owner or operator is no 
longer required to submit the Items 
specified in paragr1J.ph {f)(3) of this 
section when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci· 
fled in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord· 
ance with§ 264.143(0. 

(10) An owner or operator may meet 
the requirements of this section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or operator. 
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·r11c guarantor 1nust nH'el th<' requirc-
111enls for owners or operators in para
graphs (f){l) through (f){B) of this sec
tion and nn1nt con1ply wilh the terrns 
of the corporate guarantee. The word
ing of the corporate guarantee n1ust 
be identical to the wording specified in 
§ 264.151(hl. The corporate guarantee 
must accompany the ite1ns sent to the 
Regional Administrator as specified in 
paragraph (f){3) of this section. The 
terms of the corporate guarantee n1Ust 
provide that: 

(i) If the owner or operator fails to 
perform final closure of a facility cov
ered by the corporate guarantee in ac
cordance with the closure plan and 
other permit requirements whenever 
required to do so, the guarantor will 
do so or establish a trust fund as speci
fied in § 264.143(a) in the name of the 
owner or operator. 

(ii) The corporate guarantee will 
remain in force unless the guarantor 
sends notice of cancellation by certi
fied mail to the owner or operator and 
to the Regional Administrator. Cancel
lation may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(iii) If the owner or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Adminis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee fron1 the guarantor, the guarantor 
will provide such alternative financial 
assurance in the name of the o\vner or 
operator. 

(g) Use of multiple financial mecha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan
cial mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment 
into a trust fund, letters of credit, and 
insurance. The mechanisms must be as 
specified in paragraphs Ca), (b), (d), 
and (e), respectively, of this section, 
except that it is the combination of 
mechanisn1s, rather than the single 
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1nechani:-;1n, which 1n11:-;t pro\'idp finan, 
cial assurance for an a111ount at least 
equal to the current closure cost esti· 
1nate. If an ov.:ner or operator uses a 
trust fund in cotnbina.tion with a 
surety bond or a letter of credit. he 
nuty use the trust fund as the standby 
trust ft1nd for the other mechanis1ns. 
A single standby trust fund may be es
tablished for two or more mechanisms_ 
The Regional Administrator may use 
any or all of the mechanisms to pro
vide for closure of the facility. 

(h) Use of a financial niechanismfor 
1nultiple facUities. An owner or opera
tor may use a financial assurance 
mechanism specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
financial assurance submitted to the 
Regional Administiator n1ust include a 
list showing, for each facility, the EPA 
Identification Number, name, address, 
and the amount of funds for closure 
assured by the mechanism. If the fa
cilities covered by the mechanism are 
in more than one Region, identical evi
dence of financial assurance must be 
submitted to and maintained with the 
Regional Administrators of all such 
Regions. The amount of funds avail
able through the mechanism must be 
no less than the sum of funds that 
would be available if a separate mech
anism had been established and main
tained for each facility. In directing 
funds available through the mecha
nism for closure of any of the facilities 
covered by the mechanism, the Re
gional Administrator may direct only 
the amount oi funds designated for 
that facility, unless the owner or oper
ator agrees to the use of additional 
funds available under the mechanism. 

(l) Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi
cations from the owner or operator 
and an independent registered profes
sional engineer that closure has been 
accomplished in accordance \Vith the 
closure plan, the Regional Administra
tor will notify the o\vner or operator 
in writing that he is no longer re
quired by this section to maintain fi~ 
nancial assurance for closure of the 
particular facility, unless the Regional 
Administrator has reason to believe 
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that closure has not bf'en in aceord
ancc with the closure plan. 

~ :!tl-1.1-l·l Co,;t estim:de for posl-closure 
care. 

Ca) The O\\lner or operator of a faciJi. 
ty subject to post-closure monitoring 
or maintenance requirements must 
have a written estimate. in current 
dollars, of the annual cost of post-clo
sure monitoring and maintenance of 
the facility in accordance with the ap
plicable post-closure regulations in 
§§ 264.117 through 264.120, 264.228, 
264.258, 284.280, and 264.310. The 
post-closure cost estimate is calculated 
by multiplying the annual post-closure 
cost estimate by the number of years 
of post-closure care required under 
Subpart G of Part 264. 

(b) During the operaLing life of the 
facility. the owner or operator must 
adjust the post-closure cost estimate 
for inflation within 30 days after each 
anniversary of the date on which the 
first post-closure cost estimate was 
prepared. The adjustment must be 
made as specified in paragraphs (b)(l) 
and (b)(2) of this section, using an in
flation factor derived from the annual 
Implicit Price Deflator fbr Gross Na· 
tional Product as published by the 
U.S. Department of Commerce in its 
Survey of Current Business. The infla~ 
tion factor is the result of dividing the 
latest published annual Deflator by 
the Deflator for the previous year.· 

(1) The first adjustment is made by 
multiplying the post-closure cost esti
mate by the inflation factor. The 
result is the adjusted post~clos'..lre cost 
estimate. 

<2> Subsequent adjustments are 
made by multiplying the latest adjust
ed post.closure cost estimate by the 
latest inflation factor. 

Cc) The owner or operator must 
revise the post-closure cost estimate 
during the operating life of the facili
ty whenever a change in the post-clo
sure plan increases the cost of post
closure care. The revised post-closure 
cost estimate must be adjusted for in
flation as specified in§ 264.144(b). 

Cd) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The 
latest post-closure cost estin1ate pre
pared in accordance \Vith § 264.144 (a) 

aud <c) and. when this e:oti1nn.te ha.-; 
be-~n adjusted in accordance with 
§ 264.144.(b), the latest adjusted post. 
closure cost estimate. 

[47 F'R 15047, Apr. 7, 1982, as anH·nded at 47 
FR 32357, July 2G, 19821 

§ 26.1.1-15 Financial ussurunce for post-clo
sure care. 

The owner _or operator of a facility 
subject to post-closure monitoring or 
maintenance requirements must estab
lish financial assurance for post-clo
sure care in accordance with the ap
proved post-closure plan for the facili
ty. He must choose from the following 
options: 

(a) Post-closure trust fund. (1) An 
owner or operator inay satisfy the re~ 
quirement.s of this section by estab
lishing a post-closure trust fund which 
conforms to the requirements of this 
paragraph and submitting an original
ly signed duplicate of the trust agree
ment to the Regional Administrator. 
An owner or operator of a new facility 
must submit the originally signed du
plicate of the trust agreement to the 
Regional Administrator at least 60 
days before the date on which hazard
ous waste is first received for disposal. 
The trustee must be an entity which 
has the authority to act as a trustee 
and whose trust operations are regu
lated and examined by a Federal or 
State agency. 

(2) The wording of the trust agree
ment must be identical to the wording 
specified in § 264.151(a)(l), and the 
trust agreement must be accompanied 
by a formal certification of acknowl
edgment (for example, see 
§ 264.151(a)(2)). Schedule A of the 
trust agreement must be updated 
within 60 days after a change in the 
amount of the current post-closure 
cost estimate covered by the agree
ment. 

(3) Payments into the trust fund 
must be made annually by the owner 
or operator over the term of the initial 
RCRA permit or over the remaining 
operating life of the facility as esti
mated in the closure plan, whichever 
period is shorter; this period is hereaf
ter referred to as the "pay-in period." 
The payments into the post-closure 
trust fund must be made as follows: 
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<i> l•'or a new facility, the first pay-
1ncnt 1nust be 1nade before the iuitial 
receipt of hazardous waste for dispos
al. A receipt frorn the trustC'e for this 
paynlent nn1sl be subtnitted by the 
owner or operat.ur to the Regional Ad
rninistrator before this initial receipt 
of hazardous waste. The first µayment 
must be at least equal to the current 
post-closure cost estimate, except as 
provided in § 264.145(gl, divided by the 
number' of years in the pay-in period. 
Subsequent payn1ents must be n1ade 
no later than 30 days aiter each anni
versay date of the first payment. The 
an1ount of each subsequent payment 
must be determined by this formula: 

CE-CV 
Next payme111"' 

y 

where CE is the current post-closure 
cost estimate, CV is the current value 
of the trust fund, and Y is the number 
of years remaining in the pay-in 
period. 

(ii) If an owner or operator estab
lishes a trust fund as specified in 
§ 265.145(a) of this chapter, and the 
value of that trust fund is less than 
the current post-closure cost estimate 
when a permit is awarded for the facil
ity, the amount of the current post
closure cost estimate still to be paid 
into the fund must be paid in over the 
pay-in period as defined in paragraph 
<aH3l of this section. Payments must 
continue to be made no later than 30 
days after each anniversary date of 
the first payment made pursuant to 
Part 265 of this chapter. The amount 
of each payment must be determined 
by this formula: 

CE-CV 
Next payment"' 

y 

\Vhere CE is the current post-closure 
cost estimate, CV is the current value 
of the trust fund, and Y is the number 
of years remaining in the pay-in 
period. 

(4) The owner or operator 1nay accel
erate payments into the trust fund or 
he may deposit the full amount of the 
current post-closure cost estimate at 
the time the fund is established. How-
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t:'Ver, he n1ust 1naintain the value of 
the fund at 110 lt·~s than tht> vaiue that 
the fund would ha\'e if annual pay, 
ments \Vere n1ndt' as .specified in µara
graph (a)(3) of this section. 

(5) If the owner or operator estab
lishes a post-closure trust fund after 
having used one or n1ore alternate 
n1echanis1ns specified in this section or 
in § 265.145 of this chapter, his first 
payn1ent must be in at least the 
an1ount that the fund would contain if 
the trust fund \Vere established initial
ly and annual payn1ents made accord
ing to specifications of this paragraph 
and § 265.145(a) of this chapter, asap
plicable. 

(6) After the pay-in period is com
pleted. whenever the current post-clo
sure cost estimate changes during the 
operating life of the facility, the 
owner or operator must compare the 
new estimate \Vith the trustee's most 
recent annual valuation of the trust 
fund. If the value of the fund is less 
than the amount of the new estimate, 
the owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an an1ount into 
the fund so that its value after this de
posit at least equals the amount of the 
current post-closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

(7) During the operating life of the 
facility, if the value of the trust fund 
is greater than the total amount of 
the current post-closure cost estimate, 
the owner or operator may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate. 

(8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund. he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estilnate covered by the trust 
fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph Ca) (7) or <8> of this section, 
the Regional Administrator will in
struct the trustee to release to the 
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owner or operator such funds as the 
Regional Administrator specifies in 
writing. 

<10) During the period of post-clo
sure care, the Regional Administrator 
n1ay approve a release of funds if the 
owner or operator demonstrates to the 
Regional Administrator that the value 
of the trust fund_ exceeds the remain
ing cost of post-closure care. 

(11) An owner or operator or any 
other person authorized to perform 
post-closure care may request reim
bursement for post-closure expendi
tures by submitting itemized bills to 
the Regional Administrator. Within 60 
days after receiving bills for post-clo
sure activities, the Regional Adminis· 
trator will detennine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the trustee to make reim
bursement in such amounts as the Re
gional Administrator specifies in writ
ing. 

(12) The Regional Administrator will 
agree to termination of the trust 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.145(i). 

(b) Surety bond guaranteeing pay
ment into a. post-closure trust fund. (1) 
An owner or operator may satisfy the 
requirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Administrator. An owner or op
erator of a new facility must submit 
the bond to the Regional Administra
tor at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The bond n1ust be effec
tive before this initial receipt of haz
ardous waste. The surety company is
suing the bond must, at a minimum, 
be among those listed as acceptable 
sureties on Federal bonds in Circular 
570 of the U.S. Department of the 
Treasury. 

(2) The wording of the surety bond 
must be identical to the wording speci
fied in § 264.15l<b). 

<3i The owner or operator who uses 
a surety bond to satisfy the require· 
ine-nts of this section inust. also estab
lish a standby trust fund. Under the 
terrns of the bond, all payn1ents made 
thereunder will be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
fron1 the Regional Administrator. This 
standby trust fund must meet the re
quirements specified in § 264.145<a)," 
except that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

<Al Payments into the trust fund as 
specified in§ 264.145(a); 

(B) Updating of Schedule A of the 
trust agreement <see § 264.151(a)) to 
show current post-closure cost esti
mates; 

.(C) Annual valuations as required by 
the trust agreement; and 

(0) Notices of nonpayment as re
quired by the trust agreement. 

(4) The bond must guarantee that · 
the owner or operator will: 

(i) Fund the standby trust fund in 
an an1ount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

(ii) Fund the standby trust fund in 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad
ministrator or a U.S. district court or 
other court of competent jurisdiction; 
or 

(iii) Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the ov.rner or operator and the 
Regional Administrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation v1hen the owner or operator 
fails to perform as guaranteed by the 
bond. 

{6) The penal sum of the bond must 
be in an amount at least equal to the 
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current post-dosun' cosL <'stitnat1~. 
except. as provided in§ 264.145(g). 

(7) Whenever the cu1Tt,nt post-clo
i;ure cosl est.i1nate incrcas<'s to an 
an1ount greater than the penal su1n, 
the owner or operator, within 60 days 
after t.he increase, inust. either cause 
the penal sun1 to be increased to an 
amount at least equal to the current 
post-closure cost estimate and subn1it 
evidence of such increase to the Re
gional Ad1ninislrator, or obtain other 
financial assurance as specified in this 
section to cover the increase. When
ever the current post-closure cost esti
mate decreases, the penal sum may be 
reduced to the amount of the current 
post-closure cost estiinate following 
written approval by the Regional Ad
ministrator. 

(8) Under the tern1s of the bond. the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(9) The owner or operator n1ay 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified in this section. 

<cl Surety bond guaranteeing per
formance of post-closure care. <1> An 
owner or operator may satisfy the re
quirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Administrator. An owner or op
erator of a new facility must submit 
the bond to the Regional Administra
tor at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The bond must be effec
tive before this initial receipt of haz
ardous waste. The surety company Is
suing the bond must, at a minimum, 
be among those listed as acceptable 
sureties on Federal bonds in CJrcular 
570 of the U.S. Department of the 
Treasury. 
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<2) The wording of lht~ :-airpty bond 
1nHst be identical to tht· wording sµeci
fit·d in§ 264.l511cl. 

(3) The owner or operator who use~; 
a surely bond Lo satisfy tht• require
n1ents of this section inu:;t. also e:-;tab
lish a standby trust fund. Under the 
tenni; of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
fond in accordance with instructions 
frorn the Regional Ad1ninistrator. This 
standby trust fund must meet the re· 
quirements specified in § 264.145(a), 
except that: 

<D An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Unless the standby trust fund is 
funded pursuant to the require1nents 
of this section, the following are not 
required by these regulations: 

(Al Payments into the trust fund as 
specified in § 264.145(a); 

CB) Updating of Schedule A of the 
trust agreement Csee § 264.151(a}) to 
show current post-closure cost esti
mates; 

CC) Annual valuations as required by 
the trust agreement; and 

CD) Notices of nonpayment as re
quired by the trust agree1nent. 

(4) The bond must guarantee that 
the owner or operator will: 

<D Perform post-closure care in ac
cordance with the post-closure plan 
and other requirements of the permit 
for the facility; or 

(ii) Provide alternate financial assur
ance as specified in this section, and 
obtain the Regional Administrator's 
written approval of the assurance pro
vided, within 90 days of receipt by 
both the owner or operator and the 
Regional Adrninistrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the terms· of the bond, the 
surety will become liable on the bond 
obligation when the o\vner or operator 
fails to perform as guaranteed by the 
bond. Following a determination pur
suant to Section 3008 of RCRA that 
the owner or operator has failed to 
perform post-closure care in accord
ance with the post-closure plan and 
other permit requirements, under the 
terms of the bond the surety will per-
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fonn po:-.t-closure care in acco1·dance 
with t.hc post-closure plan and other 
pern1it requirPnlcnts or will deposit 
I.he ainount of the penal sum into thf" 
s"t..andby trust fund. 

(6) The penal sun1 of the bond 1n\1st 
be in an a.1nount at. least equal to the 
current post-closure cost estimate. 

(7) Whenever the current post-clo
sure cost eslirnate increases to an 
amount greater than the penal sum 
during the operating life of the facili
ty, the owner or operator. \Vithin 60 
days after the increase, must either 
cause the penal sum to be increased to 
an an1ount at least equal to the cur
rent post-closure cost estimate and 
sub1nit evidence of sucl1 increase to 
the Regional Administrator. or obtain 
other financial assurance as specified 
in this section. Whenever the current 
post-closure cost estimate decreases 
during the operating life of the facili
ty, the penal sum may be reduced to 
the amount of the current post-closure 
cost estimate following written ap
proval by the Regional Administrator. 

(8) During the period of post-closure 
care, the Regional Administrator may 
approve a decrease in the penal sun1 if 
the owner or operator de1nonstrates to 
the Regional Administrator that the 
amount exceeds the remaining cost of 
post-closure care. 

(9) Under the terms of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

<10) The o\vner or operator may 
cancel the bond if the Regional Ad
ministrator has given prior \Vritten 
consent. The Regional Administrator 
will provide such written consent 
when: 

(i) An owner or operator substitutes 
alternate financial assuran.ce as speci
fied in this section; or 

OD The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.145(i). 

(11> The surety will not bt' liable fur 
deficienci~s in the perfonnancc ol 
post-closure care by the owner or oper
ator after the Regional Administrator 
releases the owner or operator from 
the require1nents of this section in ac
cordance with §264.1450). 

(d) Post-closure letter of credit. (1) 

An owner or operator inay satisfy the 
require1nents of thi!:i section by obtain
ing an irrevocable standby letter of 
credit \vhich conforms to the require
ments of this paragraph and subn1it
ting the letter to the Regional Ad1nin
istrator. An o\vner or operator of a 
ne\v facility inust submit the letter of 
credit to the Regional Administrator 
at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The letter of credit must 
be effective before this initial receipt 
of hazardous waste. The issuing insti
tution must be an entity \\."hich has 
the authority to issue letters of credit 
and \Vhose letter-of-credit operations 
are regulated and exa1nined by a Fed
eral or State agency. 

(2) The wording of the letter of 
credit must be identical to the wording 
specified in§ 264.15l(d). 

C3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the letter of credit, all 
amounts paid pursuant to a draft by 
the Regional Administrator will be de
posited by the issuing institution di* 
rectly into the standby trust fund in 
accordance with instructions from the 
Regional Administrator. This standby 
trust fund must meet the require
ments of the trust fund specified in 
§ 264.145Ca), except that: 

CD An orig!nally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the letter of credit; and 

(ii) Unless the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

CA> Payments into the trust fund as 
specified in § 264.145Ca); 

CB) Updating of Schedule A of the 
trust agreement <see § 264.151{a)) to 
show current post~closure cost esti
mates; 
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(C) Annual valualions :ls required hy 
ua~ Lrust agreement.; and 

<fJ) Notices of nonpay1nent as re
quired by the trust a~reeiuent. 

(4) The }(~tter of credit must be ac
companied by a letter from the owner 
or opera.tor referring lo the letter of 
credit by number, issuing institution, 
and date, and providing the following 
information: the EPA IctenUfication 
Nun1ber, name, and address of the fa~ 
cility, and the amount of funds as
sured for post-closure care of the facil
ity by the letter of credit. 

approvt: a dt'(Tl'n.-':iC in I ht~ anluunt. of 
the letter of credit. if t.he owner or op
erator demonstrates to the Regional 
Adn1inislrat.or that thl' arnount ex
ceeds the ren1aining cost of post-clo
sure care. 

(9) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
forn1 post-closure care in accordance 
with the post-closure plan and other 
permit requirements, the Regional Ad
minstrator may dra\v on the letter of 
credit. 

(5) The letter of credit must be irrev
ocable and issued for a period of at 
least 1 year. The letter of credit must 
provide that the expiration date will 
be automatically extended for a period 
of at least 1 year unless, at least 120 
days before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Administrator bY certified 
rnail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner 01 operator and the Regional 
Administrator have received the 
notice, as evidenced by the return re
ceipts. 

(6) The letter of credit must be 
issued in a an1ount at least equal to 
the current post.closure cost estimate, 
except as provided in§ 264.145(g). 

(7) Whenever the current post-clo
sure cost estimate increases to an 
amount greater than the amount of 
the credit during the operating life of 
the facility, the ovJner or operator, 
within 60 days after the increase, must 
either cause the amount of the credit 
to be increased so that it at least 
equals the current post-closure cost es
timate and submit evidence of such in
crease to the Regional Administrator, 
or obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
amount of the credit may be reduced 
to the amount of the current post-clo
sure cost estimate following written 
approval bY the Regional Administra
tor. 

(8) During the period of post-closure 
care, the Regional Administrator may 

(10) If the owner or operator does 
not establish alternate financial assur
ance as specified in this section and 
obtain wTitten approval of such alter
nate assurance fron1 the Regional Ad
ministrator within 90 days after re
ceipt by both the owner or operator 
and the Regional Adn1inistrator of a 
notice from the issuing institution 
that it has decided not to extend the 
letter of credit beyond the current ex
piration date, the Regional Adminis
trator will draw on the letter of credit. 
The Regional Administrator may 
delay the drawing if the issuing insti
tution grants an extension of the term 
of the credit. During the last 30 days 
of any such extension the Regional 
Administrator will draw on the letter 
of credit if the owner or operator has 
failed to provide alternate financial as
surance as specified in this section and 
obtain written approval of such assur
ance from the Regional Administrator. 

(11) The Regional Administrator will 
return the letter of credit to the issu
ing institution for tennination when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci· 
fied in this section; or 

(ii) The Regional Admlnlstrator rev 
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.145(D. 

(e) Post-closure insurance. (1) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing post-closure insurance which con-
forms to the requirements of this 
paragraph and submitting a certificate 
of such insurance to the Regional Ad
ministrator. An owner or operator of a 
new facility must submit the certifiv 
cate of insurance to the Regional Ad
ministrator at least 60 days before the 
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date on which hazardous waste is first 
re~t~ivcd for disposal. The insurance 
inust h0 effective before tl1is initial re
ceipt of lu1?-ardous waste. At a mini
n1um, the insurer n1ust be licensed to 
transact tlle business of insurance. or 
eligible to provide insurance as an 
excess or surplus lines insurer, in one 
or more States. 

(2) The wording of the certificate of 
insurance nlust be identical to the 
wording specified in § 264.151(e). 

( 3) The post-closure insurance policy 
must be issued for a face an1ount at 
least equal to the current post-closure 
cost estin1ate, except as provided in 
§ 264.145(g). The term "face amount" 
means the total amount the insurer is 
obligated to pay under lhe policy. 
Actual payments by the insurer will 
not change the face amount, although 
the insurer's future liability will be 
lowered by the an1ount of the pay
ments. 

<4> The post-closure insurance policy 
must guarantee that funds will be 
available to provide post-closure care 
of the facility whenever the post-clo
sure period begins. The policy must 
also guarantee that once post-closure 
care begins, the insurer will be respon
sible for payh1g out funds, up to an 
amount equal to the face amount of 
the policy, upon the direction of the 
Regional Administrator, to such party 
or parties as the Regional Administra
tor specifies. 

<5l An owner or operator or any 
other person authorized to perform 
post-closure care may request reim
bursement for post-closure expendi
tures by submitting itemized bills to 
the Regional Administrator. Within 60 
days after receiving bills for post-clo
sure activities, the Regional Adminis
trator will determine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the insurer to make reim
bursement in such amounts as the Re
gional Administrator specifies in writ
ing. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to · termination of the 
policy by the owner or operator as 
specified in paragraph <eHll) of this 

section. I<'nilun~ to pay thl' pren1ium, 
wit-hout sub:>tltution .of alternate fi
nancial assurn.nre as specified in this 
section. will constitute a significant 
violation of Lhese regulations, war
ranting such remedy as the Regional 
Adrninistrator deems necessary. Such 
violation will be deemed to begin upon 
receipt by the Regional Adn1inistrator 
of a notice of future cancellation, ter-
1nination, or failure to renew due to 
nonpayn1ent of the premium, rather 
than upon the date of expirati6n. 

( 7) Each policy must contain a provi
sion allowing assignment of the policy 
to a successor owner .or operator. Such 
assignment may be conditional upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

C8) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to renew the policy except for fail
ure to pay the premium. The automat
ic renetval of the policy must, at a 
minimum, provide the insured with 
the option of renewal at the face 
amount of the expiring policy. If there 
is a failure to pay the premium, the in
surer may elect to cancel, terminate, 
or fail to renew the policy by sending 
notice by certified n1ail to the owner 
or operator and the Regional Adminis
trator. Cancellation, termination, or 
failure to rene\v inay not occur, howev
er, during the 120 days beginning with 
the date of receipt of the notice by 
both the Regional Administrator and 
the owner or ·operator, as evidenced by 
the retul'n receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will remain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Administrator 
deems the facility abandoned; or 

(ii) The permit is terminated or re
voked or a new permit is denied; or 

< iiD Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent ju
risdiction; or 

(iv) The o\vner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under Title 11 <Bankrupt
cy), U.S. Code; or 

(v) The premium due is paid. 
(9) Whenever the current post-clo

sure cost estimate increases to an 
amount greater than the face amount 
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of the policy tluring· the operating life 
of the facility, the owner or operator, 
within 60 days after the increase, n1usl 
either cause the face a1nount to be in
creased t.o an an1ount at least equal to 
the current post-closure cost estimate 
and submit evidence of such increase 
to the Regional Ad1ninislrator, or 
obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
face amount may be reduced to the 
amount of the current post-closure 
cost estimate following written ap
proval by the Regional Administrator. 

(10) Commencing on the date that li
ability to make payments pursuant to 
the policy accrues, the insurer will 
thereafter annually increase the face 
amount of the policy. Such increase 
must be eqUivalent to the face amount 
of the policy, less any payments made, 
multiplied by an amount equivalent to 
85 percent of the most recent invest
ment rate or of the equivalent coupon
issue yield announced by the U.S. 
Treasury for 26-week Treasury securi
ties. 

(11) The Regional ."1.dministrator will 
give written consent to the owner or 
operator that he may terminate the 
insurance policy when: 

<D An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.145({) 

<f> Financial test and corporate 
guarantee for post-closure care. Cl> An 
owner or operator may satisfy the re
quirements of this section by demon
strating that he passes a financial test 
as specified in this paragraph. To pass 
this test the owner or operator must 
meet the criteria of either paragraph 
(f)(l)Ci> or (f)Cll<iD of this section: 

(i) The owner or operator inust have: 
<Al Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 
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(Il) Net working capHnl and tangible 
net worth each at least six ti[nes the 
suru of the current closure and post
closurc cost esii1nates; and 

(Cl Tangible net worth of at least 
$10 n1illion; and 

<Dl Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six tin1es the 
sum of the current closure and post
closure cost estin1ates. 

Ciil The owner or operator n1ust 
have: 

CA> A current rating for his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A or Baa as issued 
by Moody's; and 

<B) Tangible net worth at least six 
times the sum of the current closure 
and post..closure cost estimates; and 

CC) Tangible net worth of at least 
$10 million; and 

(Dl Assets located in the United 
States amounting to at least 90 per
cent of his total assets or at least six 
times the sum of the current closure 
and post-closure cost estimates. 

(2) The phrase "current closure and 
post-closure cost estin1ates" as used in 
paragraph (f)(l) of this section refers 
to the cost estimates required to be 
shown in paragraphs 1-4 of the letter 
from the owner's or operator's chief fi
nancial officer(§ 264.lOl<f)). 

(3) To demonstrate that he meets 
this test, the owner or operator must 
submit the following ite1ns to the Re
gional Administrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(f); and 

Cii) A copy of the independent certi
fied pllblic accountant's report on ex
amination of the ovmer's or operator's 
financial statements for the latest 
completed fiscal year; and 

(iii) A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

CA> He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 
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CB) In connection with !hat proce
dun:-, no nHLtt('rs earn(' to his attention 
which caused hin1 to believe that the 
specifie-d data should bt> adjusted. 

c 4) An O\Vn('r or opPrator of a new 
facility n1ust subn-lit the items speci
fied in paragraph (fH3l of this section 
to the Regional Adn1inistrator at least 
60 days before the date on which haz
ardous waste is first received for dis
posal. 

(5) After the initial submission of 
items specified in paragraph (f)(3) of 
this section, the o\vner or opera tor 
inust send updated information to the 
Regional Adrninistrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (f)(3) of this section. 

( 6) Ii the owner or operator no 
longer meets the require1nents of 
paragraph (f)(l) of this section, he 
must send notice to the Regional Ad
ministrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 
by certified mail within 90 days after 
the end of the fiscal year for which 
the year-end financial data show that 
the o'Wller or operator no longer meets 
the requirements. The o\vner or opera
tor must provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

('1) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(f)(l) of this section, require reports of 
financial condition at any time from 
the O'Wller or operator in addition to 
those specified in paragraph (f)(3) of 
this section. If the Regional Adminis
trator finds, on the basis of such re
ports or other information, that the 
owner or operator no longer meets the 
requirements of paragraph (f)(l} of 
this section, the owner or operator 
must provide alternate financial assur
ance as specified in this section within 
30 days after notification of such a 
finding. 

<8) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 

slnt.ernents (see paragraph (fH3Hi0 of 
this section). An adverse opinion or a 
(!isclailner of opinion will be cause for 
disnllowancc. The Regional Adminis
trator will e\'aluate other qualifica
tions on an individual baiiis. The 
owner or operator must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disallo\vance. 

<9> During the period of post-closure 
care, the Regional Administrator may 
approve a decrease in the current post
closure cost estimate for \Vhich this 
test demonstrates financial assurance 
if the O\\'ner or operator demonstrates 
to the Regional Administrator that 
the amount of the cost estimate ex
ceeds the remaining cost of post-clo
sure care. 

ClOl The owner or operator is no 
longer required to submit the items 
specified in paragraph (f)(3) of this 
section when: 

(i) An o'Wller or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.145(0. 

<lll An owner or operator may meet 
the requiren1ents of this section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the o'Wller or operator. 
The guarantor must meet the require
ments for owners or operators in para
graphs (f)(l) through (9) of this sec
tion and must comply with the terms 
of the corporate guarantee. The word
ing of the corporate guarantee must 
be identical to the wording specified in 
§ 264.151Ch). The corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph Cf)(3) of this section. The 
terms of the corporate guarantee must 
provide that: 

(il If the O\vner or operator fails to 
perform post-closure care of a facility 
covered by the corporate guarantee in 
accordance v;ith the post-closure plan 
and other permit requirements when
ever required to do so, the guarantor 
will do so or establish a trust fund as 
specified in § 264.145Ca) in the name of 
the owner or operator . 
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(ii) The corporate guarantee will 
remain in force unless the guarantor 
};ends notice of canccllat.ion by certi
fied mail to the owner or operator and 
to the Regional Adn1inistrator. Cancel
lation n1ay not occur, however, during 
the 120 da.ys beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

<HO If the owner or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Ad1ninis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the name of the owner or 
operator. 

(g) Use of multiple financial mecha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan· 
cial mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment 
into a trust fund, letters of credit, and 
insurance. The mechanisms must be as 
specified in paragraphs (a), Cb>. (d), 
and (e), respectively, of this section. 
except that it is the combination of 
mechanisms, rather than the single 
mechanism, which must provide finan
cial assurance for an amount at least 
equal to the current post-closure cost 
estimate. If an owner or operator uses 
a trust fund in combination with a 
surety bond or a letter of credit, he 
ni.ay use the trust fund as the standby 
trust fund for the other mechanisms. 
A single standby trust fund may be es
tablished for two or more mechanisms. 
The Regional Administrator may use 
any or all of the mechanisms to pro
vide for post-closure care of the facili
ty. 

(h) Use of a financial mechanism for 
multiple facilities. An owner or opera
tor may use a financial assurance 
mechanism specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
financial assurance submitted to the 
Regional Administrator inust include a 
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list showing, for each facility, Lhe EPA 
Identification N111nbcr, na1ne, addrl'ss, 
and the a1nount of fund:; [or pu:-it-clo
sure care assured by the 1n1•chanis1n. 
If the facilities covo:red bY the n1echa
nis1n are in 1nore than one Region. 
identical evidence of financial assur
ance 1nust be .s"Ubtnittcd to and main· 
tained \vith the Regional Administra
tors of all such Regions. The a1nount 
of funds available through the mecha
nism must be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 
and maintained for each facility. In di
recting funds available through the 
mechanism for post-closure care of 
any of the facilities covered by the 
mechanism, the Regional i\drninistra· 
tor may direct only the amount of 
funds designated for that facility, 
unless the owner or operator agrees to 
the use of additional funds available 
under the mechanism. 

Ci> Release of the owner or operator 
frorn the require1nents of this section. 
When an O\vner or operator has com· 
pleted, to the satisfaction of the Re· 
gional Administrator, all post-closure 
care requirements in accordance with 
the post-closure plan, the Regional 
Administrator will, at the request of 
the owner or operator, notify him in 
writing that he is no longer required 
bY this section to maintain financial 
assurance for post-closure care of the 
particular facility. 

[47 FR 15047, Apr. 7, 1982, as an1ended at 47 
FR 32357. July 26, 19821 

§ 264.146 Use of a mechanism for finan
cial assurance of both closure and 
post-closure care. 

An owner or operator may satisfy 
the requirements for financial assur~ 
ance for both closure and post-closure 
care for one or more facilities by using 
a trust fund, surety bond, letter of 
credit, insurance, financial test, or cor
porate guarantee that meets the speci
fications for the mechanism in both 
§§ 264.143 and 264.145. The amount of 
funds available through the mecha
nism must be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 
and maintained for financial assur-
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ancc of clo:-;un• and of pu:-;f-c\o:sure 
care. 

!$ '..:lil.117 Liability rc4uircmcnt;;. 
(a) Co11cragr for sudden a('cidcntal 

occurri'llc:t'S. An 1)Wl'H'r or operator of a 

hazardous was!f' treatn1ent, storage, or 
disposal f::icility, or a group of such fa· 
cilities, inust dctnonstrate financial re· 
sponsibility for bodily injury and prop
erty dainage to third parties caused by 
sudden accidental occurrences arising 
from operations of the facility or 
group of facilities. The owner or aper· 
ator n1ust have and inaintain liability 
coverage for sudden accidental occur
rences in the amount of at least $1 
million per occurrence with an annual 
aggregate of at least $2 million. exclu
sive of legal defense costs. This liabil
ity coverage may be demonstrated in 
one of three v.rays, as specified in para
graphs (a)(l), (a)(2), and (a)(3) of this 
section: 

(!) An o\vner or operator may dem
onstrate the required liability cover
age by having liability insurance as 
specified in this paragraph. 

(i) Each insurance policy must be 
amended by attachment of the Haz
ardous Waste Facility Liability En
dorsement or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.151(i). The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.15l(j). 
The owner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Administrators if the facili· 
ties are located in more than one 
Region. If requested by a Regional Ad· 
ministrator, the owner or operator 
must. provide a signed duplicate origi
nal of the insurance policy. An ov;'ner 
or operator of a new facility must 
submit the signed duplicate original of 
the Hazardous Waste Facility Liability 
Endorsement or the Certificate of Li
ability Insurance to the Regional Ad· 
ministrator at least 60 days before the 
date on which hazardous waste is first 
received for treatment, storage, or dis
posal. The insurance must be effective 
before this initial receipt of hazardous 
waste. 

<ii> Ea(•h in~·;urance policy 1n11st- ht· 
bsued by an insurer which, at a 1nlni
J1HllH, is licenSl'd t.o transact the hu:;i· 
IH'ss of in:;uranl'.e, or eligible to proviUP 
insurance as an excess or sun;l\ls lines 
ln::;urer. in one or rnore States. 

<2) An owner or operator 1nay mf'ct 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) 
of this section. 

(3) An ov.rner or operator may deni.
onstrate the required liability cover
age through use of both the financial 
test and insurance as these mecha
nisins are specified in this section. The 
a1nounts of coverage demonstrated 
must total at least the minimum 
an1ounts required by this paragraph. 

( b) Coverage for nonsudden acciden
tal occurrences. An owner or operator 
of a surface impoundment, landfill, or 
land treatment facility \Vhich is used 
to manage hazardous waste. or a group 
of such facilities, must demonstrate fi. 
nancial responsibility for bodily injury 
and property damage to third parties 
caused by nonsudden accidental occur
rences arising from operations of the 
facility or group of facilities. The 
owner or operator must have and 
maintain liability coverage for nonsud· 
den accidental occurrences in the 
ani.ount of at least $3 million per OC· 
currence with an annual aggregate of 
at least $6 million, exclusive of legal 
defense costs. This liability coverage 
n1ay be demonstrated in one of three 
ways, as specified in paragraphs (b)(l), 
(b)(2), and (b)(3) of this section: 

( 1) An owner or operator may dem
onstrate the required liability cover
age by having liability insurance as 
specified in this paragraph. 

(i) Each insurance policy n1ust be 
amended by attachment of the Haz
ardous Waste Facility Liability En· 
dorsement or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.151<0. The wording of the certifi
cate of insurance must be identical to 
the \Vording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional AdrrJnistrators if the facili-
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lies arc located in 1norc than OIH' 
lte1don. If reqnc•slt'cl by a l{egio11al Ad· 
n1inistrator. the owner or onerator 
1uust provide a sig:nt:d duplicatt~ origi
nal of the insurance policy. An owner 
or operator of a new facility must. 
submit the signed duplicate original of 
the IIazardous Waste Facility Liability 
Endorsement or the Certificate of Li
ability Insurance to the Regional Ad
ministrator at lea.st 60 days before the 
date on which hazardous waste is first 
received for treatment, storage, or dis
posal.. The insurance must be effective 
before this initial receipt of hazardous 
waste. 

(ii) Each insurance policy must be 
issued by an insurer which, at a mini
mum, is licensed to transact the busi
ness of insurance, or eligible to provide 
insurance as an excess or surplus lines 
insurer, in one or more States. 

(2) An owner or operator may meet 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) 
of this section. 

<3) An owner or operator may dem
onstrate the required liability cover
age through use of both the financial 
test and insurance as these mecha
nisms are specified in this section. The 
amounts of coverage must total at 
least the minimum amounts required 
by this paragraph. 

(4) For existing facilities, the re
quired liability coverage for nonsud
den accidental occurrences must be 
demonstrated by the dates listed 
belov1. The total sales or revenues of 
the owner or operator in all lines of 
business, in the fiscal year preceding 
the effective date of these regulations, 
will determine which of the dates ap
plies. If the owner and operator of a 
facility are two different parties, or if 
there is more than one owner or oper
ator, the sales or revenues of the 
owner or operator with the largest 
sales or revenues will determine the 
date by which the coverage must be 
demonstrated. The dates are as fol
lows: 

CO For an owner or operator with 
sales or revenues totalling $10 million 
or more, 6 months after the effective 
date of these regulations. 

(ii) For an owner or operator \Vith 
sales or revenues greater than $5 mil-
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lion but. lc~s t.han $10 1nillion, 18 
1no11lhs after the effective dale of 
Llicse regulalinns. 

(iiil All other owners or operators, 30 
1oonths aft{'r Lhc effective date of 
these regulations. 

(cl Request for variance. It an owner 
or opera.tor can den1011strate to the 
satisfaction of the Regional Adminis
trator that Lhe level:; of financial re
sponsibility required by paragraph (a) 
or (b) of this section are not consistent 
with the deg1·ec and duration of risk 
associated with treatn1ent, storage. or 
disposal at the facility or group of fa· 
cilities, the owner or operator may 
obtain a variance from the Regional 
Administrator. The request for a vari· 
ance must be submitted to the Region
al Administrator as part of the appli
cation under § 270.14 of this chapter 
for a facility that does not have a 
permit, or pursuant to the procedures 
for permit modification under § 124.5 
of this chapter for a facility that has a 
permit. If granted, the variance will 
take the form of an adjusted level of 
required liability coverage, such level 
to be based on the Regional Adminis
trator's assessment of the degree and 
duration of risk associated with the 
ownership or operation of the facility 
or group of facilities. The Regional 
Administrator may require an owner 
or operator who requests a variance to 
provide such technical and engineer
ing information as is deemed necesv 
sary by the Regional Administrator to 
determine a level of financial responsi· 
bility other than that required by 
paragraph (a) or (b) of this section. 
Any request for a variance for a per
mitted facility will be treated as a re
quest for a permit modification under 
§§ 270.4l(a)(5) and 124.5 of this chap
ter. 

(d) Adjustments by the Regional Ad
ministrator. If the Regional AdmiP.is· 
trator determines that the levels of fi
nancial responsibility required by 
paragraph Cal or (b) of this section are 
not consistent with the degree and du-
1·ation of risk associated with treat· 
ment, storage, or disposal at the facili
ty or group of facilities, the Regional 
Administrator may adjust the level of 
financial responsibility required under 
paragraph (a) or (b) of this section as 
may be necessary to protect human 
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ht>;;.lth and till' t'll\'ironnll_·nt. 'fhis ad· 
itmted levt•l will be bal'it'd on tile Re
gional Ad1ninistrn.tor's assessnlt~nt of 
the degree and duration of risk associ
ated with the ow11ership or operation 
of the facility or group of facilities. In 
addition, if the Regional Administra
tor detennines thal there is a signifi· 
cant risk to hu1nan health and the en
vironment from nonsudden accidental 
occurrences resulting from the oper
ations of a facility that is not a surface 
in1poundment. landfill, or land treat
ment facility, he may require that an 
owner or operator of the facility 
comply with paragraph (b) of this sec
tion. An owner or operator must fur
nish to the Regional Administrator, 
within a reasonable tin1e, any informa
tion which the Regional Administra
tor requests to determine whether 
cause exists for such adjustments of 
level or type of coverage. Any adjust
ment of the level or type of coverage 
for a facility that has a permit will be 
treated as a permit modification under 
§§ 270.41(a)(5) and 124.5 of this chap· 
ter. 

Ce) Period of coverage. An owner or 
operator must continuously Provide li
ability coverage for a facility as re
quired by this section until certifica
tions of closure of the facility, as spec
ified in § 264.115, are received by the 
Regional Administrator. 

(f) Financial test for liability cover
age. (1) An owner or operator may sat
isfy the requirements of this section 
by demonstrating that he passes a fi
nancial test as specified in this para
graph. To pass this test the owner or 
operator must meet the criteria of 
paragraph (f)(l}(i) or (f)(l)(ii): 

<D The owner or operator must have: 
(A) Net working capital and tangible 

net worth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and 

(B) Tangible net worth of at least 
$10 million; and 

<CJ Assets in the United States 
amounting to either: (1) at least 90 
percent of his total assets; or (.2) at 
least six times the amount of liability 
coverage to be demonstrated by this 
test. 

(ii) The owner or operator must 
have: 

CA) A current rating for his n1ost 
rect~nt bond issuance of AAA, AA. A, 
or BBB as issuf•d by Sl andnrd and 
Poor's, or Aaa, Aa, A, or Baa a.s issued 
by Moody's; and 

<B) Tangible net \Vorth of at least 
$10 1nillion; and 

<Cl Tangible net \VOrth at least six 
times the amount of liability coverage 
to be demonstrated by this test; and 

(D) Assets in the United States 
amounting to either: <1) at least 90 
percent of his total assets; or <2) at 
least six times the amount of liability 
coverage to be demonstrated by this 
test. 

(2) The phrase "amount of liability 
coverage" as used in paragraph (f)(l) 
of this section refers to the annual ag· 
gregate an1ounts for which coverage is 
required under paragraphs (a) and (b) 
of this section. 

(3) To demonstrate that he meets 
this test, the owner or operator must 
submit the following three items to 
the Regional Administrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(g). If 
an owner or operator is using the fi
nancial test to demonstrate both as· 
surance for closure or post-closure 
care, as specified by §§ 264.143(f), 
264.145(f), 265.143(e), and 265.145(e), 
and liability coverage, he must submit 
the letter specified in § 264.151(g) to 
cover both forms of financial responsi· 
bility; a separate letter as specified in 
§ 264.151(f) is not required. 

(ii) A copy of the independent certi
fied public accountant's report on ex
aminatiun of the owner's or operator's 
financial statements for the latest 
completed fiscal year. 

(iii) A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

CA) He has compared the data which 
the letter from the chief financial offi. 
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

(B) In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 
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(4l An owner or operator of a new 
facility nin:>L sub1Hit the iten1s speci
fied in paragntµh (f)(3) of this section 
to lhe r~cgional Ad1ninistrator at least 
60 days befort! the date on which haz
ardous waste is fir.st received for treat
n1enl, storage, or disposal. 

(5) After t.h"' initial submh;sion of 
items specified in paragraph (f)(3) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (f)(3) of this section. 

<6) If the owner or operator no 
longer meets the requirements of 
paragraph. (f)(l) of this section, he 
inust obtain insurance for the entire 
amount of required liability coverage 
as specified in this section. Evidence of 
insurance must be submitted to the 
Regional Administrator within 90 days 
after the end of the fiscal year for 
which the year-end financial data 
show that the owner or operator no 
longer meets the test requirements. 

(7) The Regional Administrator may 
disallo\v use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 
statements (see paragraph (f)(3)(ii) of 
this section). An adverse opinion or a 
disclaimer of opinion vi1ill be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide evi
dence of insurance for the entire 
amount of required liability coverage 
as specified in this section within 30 
days after notification of disallowance. 

(g) Notwithstanding any other provi
sion of this part, an owner or operator 
using liability insurance to satisfy the 
requirements of this section may use, 
until October 16, 1982, a Hazardous 
Waste Facility Liability Endorsement 
or Certificate of Liability Insurance 
that does not certify that the insurer 
is licensed to transact the business of 
insurance, or eligible as an excess or 
surplus lines insurer, in one or more 
States. 
(Approved by the Office of Management 
and Budget under control number 2000-

Title 40-Proteclion of Environment 

0445, for paragraph:-; tal<ll(il. \bHlldl. (C'J. 

(d), and <fl(3) throuJi"h (6).l 
l47 FR 10554, Apr. lti, 19112. as n.1nt·ndcd at 
47 PR 28627, July 1. 1.9!\2; 47 FH 30447, July 
13, 1982; 48 F'R 30115. June 30. 19831 

§ 26'1.1·18 Incapacity of owneris or opera
tors, guarantors, or financial institu· 
lions. 

(al An owner or operator must 
notify the Regional Administrator by 
certified mail of the co1nn1encement of 
a voluntary or involuntary proceeding 
under Title 11 CBankruptcy), U.S. 
Code, naming the owner or operator as 
debtor, within 10 days after com
mencement of the proceeding. A guar
antor of a corporate guarantee as spec
ified in §§ 264.143(f) and 264.145Cf) 
must make such a notification if he is 
named as debtor, as required under 
the terms of the corporate guarantee 
(§ 264.15l(h)). 

(b) An owner or operator who fulfills 
the requirements of § 264.143, 
§ 264.145, or § 264.147 by obtaining a 
trust fund, surety bond, letter of 
credit, or insurance policy will be 
deemed to be without the required fi
nancial asslirance or liability coverage 
in the event of bankruptcy of the 
trustee o-r issuing institution, or a sus
pension or revocation of the authority 
of the trustee institution to act as 
trustee or of the institution issuing 
the surety bond, letter of credit, or in
surance policy to issue such instru
ments. The owner or operator must es
tablish other financial assurance or li
ability coverage within 60 days after 
such an event. 

§ 264.149 Use of State-required mecha
nisms. 

Cal For a facility located in a State 
where EPA is administering the re
quirements of this Subpart but where 
the State has hazardous waste regula
tions that include requirements for fi
nancial assurance of closure or post
closure care or liability coverage, an 
owner or operator may use State-re
quired financial mechanisms to meet 
the requirements of § 264.143, 
§ 264.145, or § 264.147, if the Regional 
Administrator determines that the 
State mechanisms are at least equiva
lent to the financial mechanism speci
fied in this Subpart. The Regional Ad-
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1ninist1·ator will evaluate thi" eQuiva
\ency of thf' 111echanisms principally in 
tenns of (ll certainty of thf' availabil· 
ity of funds for the required closure or 
post-closure care activities or liability 
coverage and <2) the an1ount of funds 
that will be made available. The Re
gional Ad1ninistrator rnay also consid· 
er other factors a...;:; he deems appropri
ate. The owner or operator must 
submit to the Regional Administrator 
evidence of the establishment of the 
n1echanism together with a letter re
questing tha.t the State-required 
mechanism be considered acceptable 
for meeting the requirements of this 
Subpart. The submission must include 
the following information: The facili
ty's EPA Identification Number, 
name, and address, and the amount of 
funds for closure or post-closure care 
or liability coverage assured by the 
mechanism. The Regional Administra
tor will notify the owner or operator 
of his determination regarding the 
mechanism's acceptability in lieu of fi
nancial n1echanisms specified in this 
Subpart. The Regional Administrator 
n1ay require the owner or operator to 
submit additional information as is 
deemed necessary to make this deter
mination. Pending this determination, 
the owner or operator will be deemed 
to be in compliance with the require
ments of § 264.143, § 264.145, or 
§ 264.147, as applicable. 

Cb> If a State-required mechanism is 
found acceptable as specified in para
graph Ca) of this section except for the 
amount of funds available, the ov..Tfler 
or operator may satisfy the require
ments of this Subpart by increasing 
the funds available through the State
required mechanism or using addition
al financial mechanisms as specified in 
this Subpart. The amount of funds 
available through the State and Fed
eral mechanisms must at least equal 
the amount required by this Subpart. 

§ 264.150 State assumption of responsibil-
ity. 

(a) If a State either assumes legal re~ 
sponsibility for an owner's or opera
tor's compliance with the closure, 
post-closure care, or liability require
ments of this Part or assures that 
funds will be available from State 
sources to cover those requirements, 

the owner or operator will be in coin· 
pliance with the require1nents of 
§ 264.143, § 264.145, or § 264.147 if the 
Regional Adn1inistrator detern1ines 
that thf' State's assun1ption of respon
sibility is at least equivalent to the fi. 
nancial 1nechanisms specified in this 
Subpart. 'rhe Regional Adn1inistrator 
will evaluate the equivalency of State 
guarantees principally in terms of < 1) 
certainty of the availability of funds 
for the required closure or post-clo
sure care activities or liability coverage 
and (2) the amount of funds that will 
be made available. The Regional Ad
ministrator may also consider other 
factors as he deenl.S appropriate. The 
owner or operator must submit to the 
Regional Administrator a letter from 
the State describing the nature of the 
State's assumption of responsibility to
gether with a letter fron1 the owner or 
operator requesting that the State's 
assumption of responsibility be consid
ered acceptable for meeting the re
quirements of this Subpart. The letter 
from the State must include, or have 
attached to it, the follov.ring informa
tion: the facility's EPA Identification 
Number, name, and address, and the 
amount of funds for closure or post
closure care or liability coverage that 
are guaranteed by the State. The Re
gional Administrator will notify the 
owner or operator of his determina
tion regarding the acceptability of the 
State's guarantee in lieu of financial 
mechanisms specified in this Subpart. 
The Regional Administrator may re
quire the o\vner or operator to submit 
additional information as is deemed 
necessary to make this determination. 
Pending this determination, the owner 
or operator will be deemed to be in 
compliance with the requirements of 
§ 264.143, § 264.145, or§ 264.147, asap
plicable. 

(b) If a State's assumption of respon· 
sibility is found acceptable as specified 
in paragraph (a) of this section except 
for the amount of funds available, the 
owner or operator may satisfy the re
quirements of this Subpart by use of 
both the State's assurance and addi
tional financial mechanisms as speci· 
fied in this Subpart. The a1nount of 
funds available through the State and 
Federal mechanisms must at least 
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equal the a1nount required by this 
Subpart. 

§ 2tJ.!.1!)1 \Vording of the instruments. 

(a)(l) A trust agreement for a trust 
fund. as specified in § 264.143(a) or 
§ 264.145(al or § 265.143<a> or 
§ 265.145(a) of this chapter, must be 
worded as follows. except that instruc
tions in brackets are to be replaced 
with the relevant inforn1ation and the 
brackets deleted: 

TRUST AGREEMENT 

Trust Agreement. the "Agreement;'' en
tered into as of ld:atel by and between 
[name of the owner or operator], a {name of 
State] [insert "corporation," "partnership," 
•·association," or ··proprietorship"], the 
"Grantor," and [name of corporate trustee], 
[insert "incorporated in the State of --" or 
"a national bank"], the "Trustee." 

Whereas, the United States Environmen
tal Protection Agency, "EPA," an agency of 
the United Stat.es Government, has estab
lished certain regulations applicable to the 
Grantor. requiring that an owner or opera
tor of a hazardous waste management facili
ty shall provide assurance that funds will be 
available when needed for closure and/or 
post-closure care of the facility, 

Whereas, the Grantor has elected to es
tablish a trust to provide all or part of such 
financial assurance for the facilities identi
fied herein, 

Whereas, the Gran tor, acting through its 
duly authorized officers, has selected the 
Trustee to be the trustee under this agree
ment, and the Trustee is willing to act as 
trustee, 

Now, Therefore, the Grantor and the 
Trustee agree as follows: 

Section 1. Definitions. As used in thls 
Agreement: 

Ce.} The term "Grantor" means the owner 
or operator who enters into this Agreement 
and any successors or assigns of the Grant
or. 

<bl The tenn "Trustee" means the Trust
ee who enters into this Agreement and any 
successor Trustee. 

Section 2. Identification of Facilities and 
Cost Estimates. This Agreement pertains to 
the facilities and cost estimates identified 
on attached Schedule A (on Schedule A, for 
each facility lisl the EPA Identification 
Number, name, address, and lhe current clo
sure and/or post-closure cost estimates, or 
portions thereof, for which financial assur
ance is demonstrated by this Agreement]. 

Section 3. Establishment of Fund. The 
Grantor and the Trustee hereby establish a 
trust fund, the "Fund," for the benefit of 
EPA. The Gran tor and the Trustee intend 
that no third party have access to the Fund 

Title 40-Protcction of Environment 

cxcc1,t ns her<>ln prodded. The F'nnd is t':>· 

tabHsh1•d inil ial\y a:; consistinr- of the prop
erty, which is acceptable to lhe Trustt>e, d<'· 
scribed in Schcduh~ Il al.laclwd hcr<'1o. Such 
properly and any olht>l" propf'rly subse
QU<~nUy transferred lo th1~ 'rrustcc is re
ferred to as the Fund, toi::ethcr with all 
earnings and profits thereon, less any pay-
1nents or distributions nlade by the Trustee 
pursuant to this Agreenwnt. 'l'he Fund shall 
be held by lhe Trustee. IN TRUST. as here
inafler provided. The Trui;tee shall not be 
responsible nor shall it undertake any re
sponsibility for the an1ount or adequacy of, 
nor any duty to collect from the Grant.or·, 
any payments necessary to discharge any li
abilities of the Granter established by EPA. 

Section 4. Payment for Closure and Post
Closure Care. The Trustee shall make pay
ments from the Fund as the EPA Regional 
Administrator shall direct, in writing, to 
provide for the payment of the costs of clo
sure and/or post-closure care of the facili
ties covered by this Agreement. The Trustee 
shall reimburse the Granter or other per
sons as specified by the EPA Regional Ad
ministrator from the Fund for closure and 
post-closure expenditures in such amounts 
as the EPA Regional Administrator shall 
direct in writing. In addition, the Trustee 
shall refund to the Grantor such amounts 
as the EPA Regional Administrator speci
fies in writing. Upon refund, such funds 
shall no longer constitute part of the Fund 
as defined herein. 

Section 5. Payments Comprising the Fund. 
Payments made to the Trustee for the Fund 
shall consist of cash or securities acceptable 
to the Trustee. 

Section 6. Trustee Management. The 
Trustee shall invest and reinvest the princi
pal and income of the Fund and keep the 
Fund invested as a singie fund, without dis
tinction between principal and income, in 
accordance with general investment pollcles 
and guidelines which the Granter may com
municate in writing to the Trustee from 
time to time, subject. however, to the provl· 
sions of this Section. In investlng, reinvest
ing, exchanging, selling, and managing the 
Fund, the Trustee shall discharge his duties 
with respect to the trust fund solely In the 
interest of the beneficiary and with the 
care, skill, prudence, and diligence under 
the circumstances then prevailing which 
persons of prudence, acting In a like capac
ity and famillar with such matters, would 
use In the conduct of an enterprise of a like 
character and with like aims; except that: 

(1) Securities or other obligations of the 
Granto.r, or any other owner or operator of 
the facilities, or any of their affiliates as de
fined in the Investment Company Act of 
1940, as amended, 15 U.S.C. 80a~2.(al, shall 
not be acquired or held, unless they are se-
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C'\irit.it•;; nr ot~\Pf (lbligatio;i~ (1f tlH· f';:·d('rfli 
or a Stal•' g:overnrnt>nt; 

Ciil Thi-' Trust1••• ir-: nuthoriz,,,l to inV<'~t tlw 
f<'und in time or demanlt dcpnsits of l.ht• 
Trustee, to lhf' extent insur<'d by an a.gPney 
of the Pedera! or St.nt.t' g:overnnwnc; and 

(iii) The Trustee i:-; authorized to hold 
cash awaiting invf'stment or distribution un
invcsled for a n•a..son;i,ble time and without 
liabilily for the pav1nent of interest !.here
on. 

Section 7. Commingling and Invest1nent. 
The Trustee is expressly authorized in its 
discretion: 

(a) To lranfer fron1 t.i1ne to time any or all 
of the assets of the Fund to any co111n1on, 
con1mingled, or collective trust fund created 
by the Trustee in which the Fund is eligible 
to participate, subject to all of lhe provi
sions thereof, to be cmumin~led with the 
assets of other trusts participating therein; 
and 

(b) To purchase shares in any investment 
company registert·d under the Investment 
Company Act of 194.0, 15 U.S.C. 80a-l et 
seq., including one which may be created, 
nlanaged, underwritten, or to which invest
ment advice is rendered or lhe shares of 
which are sold by the Trustee. The Trustee 
may vote such shares in its discretion. 

Section 8. Express Powers of Trustee. 
Without in any way limiting the powers and 
discretions conferred upon the Trustee by 
the other provisions of this Agreement or 
by law, the Trustee is expressly authorized 
and erapowered: 

(a) To sell, exchange, convey, transfer, or 
otherwise dispose of any property held by 
it, by public or private sale. No person deal
ing with the Trustee shall be bound to see 
to the application of the purchase money or 
to inquire into the validity or expediency of 
any such sale or other disposition; 

(b) To make, execute, acknowledge, and 
deliver any and all documents of transfer 
and conveyance and any and all other in
struments that nlay be necessary or appro
priate to carry out the powers herein grant
ed; 

Cc) To register any securities held in the 
Fund in its own nan1e or in the name of a 
nominee and to hold any security in bearer 
form or In book entry, or to combine certifi
cates representing such securities with cer
tificates of the same issue held by the 
Trustee in other fiduciary capacities, or to 
deposit or arrange for the deposit of such 
securities in a qualified central depositary 
even though, when so deposited, such secu
rities may be merged and held in bulk In the 
name of the nominee of such depositary 
with other securities deposited therein by 
another person, or to deposit or arrange for 
the deposit of any securities issued by the 
United States Government, or e.ny agency 
or instrumentality thereof, with a Federal 
Reserve bank, but the books and records of 

tlie Trw;ln' siL;ili at all time~; sJu·m· (hnt all 
s1wh .seeurilies are part ol lh0 J.'unrl: 

!dl To d1•µfJsit <1.ny cash in the l•'und in iti
tcn•st-bcaring aCC'ounts nutinlained or sav
ingB ccrtific:at1•s issw:d by the Trustt't', in its 
separate corporate capnciLY. or in any other 
banking- institulion affiliated wit.II the 
Trustee, to the extent insured by an agency 
of the Federal or State government; and 

(C) To comprontise or otherwise adjust all 
cJain1s in favor of or against the l<Und. 

Sect.ion 9. Taxes and EJ:penses. All taxes 
of any kind that may be ~seSSl'd or levied 
against or in respect of the Fund and all 
brokerage com1nissions incurred by the 
Fund shall be paid from the Fund. All other 
expenses incurred by the Trustee in connec
tion with the administration of this Trust, 
including fc<:s for legal services rendered to 
the Trustee, the compensation of the Trust
ee to the extent not paid directly by the 
Grantor, and all other proper charges and 
disbursements of the Trustee shall be paid 
from the Pund. 

Section 10. Annual Valuation. The Trust
ee shall annually, at least 30 days prior to 
the anniversary date of establishment of 
the Fund, furnish to the Grantor and to the 
appropriate EPA Regional Administrator a 
statement confirming the value of the 
Trust. Any securities in the Fund shall be 
valued at market value as of no more than 
60 days prior to the anniversary date of es
lablishment of the Fund. The failure of the 
Granter to object in writing to the Trustee 
within SO days after the statement has been 
furnished to the Gran tor and the EPA Re
gional Administrator shall constitute a con
clusively binding assent by the Grant.or, 
barring the Grantor from asserting any 
claim or liability against the Trustee with 
respect to matters disclosed ln the state
ment. 

Section 11. Advice of CounseL The Trust
ee may from time to time consult with coun
sel. who may be counsel to the Granter, 
with respect to any question arising as to 
the construction of this Agreement or any 
action to be taken hereunder. The Trustee 
shall be fully protected, to the extent per
mitted by law, in acting upon the advice of 
counsel. 

Section 12. Trustee Compensation. The 
Trustee shall be entitled to reasonable corn
pensntlon for its services as agreed upon In 
writing from time to time with the Granter. 

Section 13. SuccPssor Trustee. The Trustee 
mny resign or the Granter may replace the 
Trustee, but such resignation or replace
ment shall not be effective until the Grant
or has appointed a successor trustee and 
this successor accepts the appointment. The 
successor trustee shall have the sa1ne 
powers and duties as those conferred upon 
the Trustee hereunder. Upon the successor 
trustee's acceptance of the appointment, 
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tlw Tru:;Lef' shall assign. transfer, and pu.y 
over to UH; s11ci'cc;sor trustee tlw funds and 
properties then eonstituting t11c Pund. If 
for any reason l11e GranLor cannot or does 
not act in the cvrnl of the resignation of 
the Tru.<>tee, the Trustee may aµuly to a 
court ..:;f cornpetcnt jurisdiction for the ap
point1nent of a successor trustee or for in
stn1ctions. The successor trustee shall speci
fy the date on which it assun1es administra
tion of the trust in a writing sent to the 
Grant.or, the EPA Regional Administrator, 
and the present Trustee by certified n1ail 10 
days before such change becomes effective. 
Any expenses incurred by the Trustee as a 
result of any of the acts contemplated by 
this Section shall be paid as provided in Sec
tion 9. 

Section 14. Instructions lo Ute Trustee. All 
orders, requests, and instructions by the 
Grantor to the Trustee shall be in writing, 
signed by such persons as are designated in 
the attached Exhibit A or such other desig
nees as the Grantor may designate by 
amendment to Exhibit A. The Trustee shall 
be fully protected in acting without inquiry 
in accordance with the Grantor's orders, re
quests, and instructions. All orders. re
quests, and instructions by the EPA Region
al Administrator to the Trustee shall be in 
writing, signed by the EPA Regional Admin
istrators of the Regions in which the facili
ties are located, or their designees, and the 
Trustee shall act and shall be fully protect
ed in acting in accordance with such orders, 
requests, and instructions. The Trustee 
shall have the right to assume, in the ab
sence of written notice to the contrary, that 
no event constituting a change or a termina
tion of the authority of any person to act on 
behalf of the Grantor or EPA hereunder 
has occurred. The Trustee shall have no 
duty to act in the absence of such orders, re
quests, and instructions from the Grantor 
and/or EPA, except as provided for herein. 

Section 15. Notice of Nonpayment. The 
Trustee shall notify the Grantor and the 
appropriate EPA Regional Administrator, 
by certified mail within 10 days following 
the expiration of the 30-day period after the 
anniversary of the- establishment of the 
Trust, if no payment is received from the 
Granter during that period. After the pay
in period is completed, the Trustee shall not 
be required to send a notice of nonpayment. 

Section 16. Amendment of Agreement. This 
Agreement may be amended by an instru
ment in wrlting executed by the Grantor, 
the Trustee, and the appropriate EPA Re
gional Administrator, or by the Trustee and 
the appropriate EPA Regional Administra
tor if the Granter ceases to exist. 

Section 17. lrrevocability and Termina
tion. Subject to the right of the parties to 
amend this Agreement as provided in Sec
tion 16, this Trust shall be Irrevocable and 
shall continue until terminated at the writ-

Title 40-Protedion of Environment 

ten agrcc1nc11t of lhL' CJrantor. lhe TrustCl'. 
:~nd lhe EPA Hegional Ad1ni11istrator, or by 
the Tnrntee and tlw EPA Ht't~ional Adn1inis
lrator. if the (}r~1ntor cCa.'ie:; t.o t'x1st. Upnn 
termination of the Trust, all rt'tnaining 
tru::;t property, less iinal trust ad1ninistra
tion expenses, shaH bl' delivered to t.IH• 
Gran tor. 

Section 18. Jmm11nily au<l lnde11n1ifica
tion. The Trust.ee shall not incur personal 
liability of any nature in C'onnection with 
anY act or otnission, made in good faith, in 
the administration of this Trust, or in carry
ing out any directions by Lhe Grantor or the 
EPA Regional Adlninistrator issued in ac
cordance with this Agree1nent. The Trustee 
shall be indemnified and saved harmless by 
the Granter or from the Trust Fund, or 
both, from and against any personal liabil, 
ity to which the Trustee may be subjected 
by reason of any act or condl1ct in its offi
cial capacity, including all expenses reason
ably incurred in its defense in the event the 
Granter fails to provide such defense. 

Sect·ion 19. Choice of Law, This Agree-
1nent shall be ad1ninistered, construed, and 
enforced according to the laws of the State 
of [insert name of State]. 

Section 20. Interpretation. As used in this 
Agreement, words in the singular include 
the plural and words in the plural include 
the singular. The descriptive headings for 
each Section of this Agreement shall not 
affect the interpretation or the legal effica
cy of this Agreement. 

In Witness Whereof the parties have 
ca.used this Agreement to be executed by 
their respective officers duly authorized and 
their corporate seals to be hereunto affixed 
and attested as of the date first above writ
ten: The parties below certify that the 
wording of this Agreement is identical to 
the wording specified in 40 CPR 
264.151CaJ(l) as such regulations were con
stituted on the date first above written. 

Attest: 

[SignaLure of Granter] 
[Title} 

[Title] 
(Sean 

[Signature of Trustee} 
Attest: 

[Title] 
[Sean 

(2) The following is an example of 
the certification of acknov.rledgment 
which must acco1npany the trust 
agree1nent for a trust fund as specified 
in §§ 264.143<a> and 264.145Ca) or 
§§ 265.143(a) or 265.145(a) of this 
chapter. State requirements may 
differ on the proper content of this ac
knowledgment. 
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ii!:l.!l'uf 
Count\' o( 

On lh!!. Ldal('l. lwfort· Ill<' ppr,,u11a11:,.- (">llllt' 
lr;w111'r or up1•n1ror] to tru· known, \1-110, 

bring- by me cl11ly sworn. did d1'11osP and 1>B.Y 
that slw/he n•si(1(·S n.l [addrt's:-;J, that shv/ 
he i» [tilkl of [c·rirµuratiun]. tlu' corpora
tion described in and which executed the 
above instrument; that she/ht> knows the 
sea.1 of :;aid corporation; that the St'al af
fixed to such instru1nent ii; such corporate 
seal; that it wa.s so affixed by order of the 
Board of Directors of said corporation, and 
that she/he signed her/his name thereto by 
like order. 

[Signature of Notary Public) 

(b) A surety bond guaranteeing pay
n1ent into a trust fund, as specified in 
§ 264.143(b) or § 264.145Cb) or 
§ 265.143(b) or § 265.145(b) of this 
chapter, must be worded as follows, 
except that instructions in brackets 
are to be replaced \Vith the relevant in
formation and the brackets deleted: 

FlNANCIAL GUARANTEE BOND 

Date bond executed: ---- ------
Effective date:---------------
Principal: (legal name and business address 
of owner or operator] 
Type of organization: {insert "individual." 
'·joint venture," "partnership," or "corpora
tion"] 
State of incorporation: ----------
SuretyUes): rname<s) and business 
address< es)] 
EPA Identification Number, name, address, 
and closure and/or post-closure amounl(s) 
for each facility guaranteed by this bond 
[indicate closure and post-closure amounts 
separately]: ---
Total penal sum of bond: $ --------
Surety's bond nun1ber: ----------

Know All Persons By These Presents, 
That we, the Principal and Surety(ies) 
hereto are firmly bound to the U.S. Envi
ronmental Protection Agency <hereinafter 
called EPA), in the above penal sum for the 
payment of which we bind ourselves, our 
heirs, executors, administrators, successors, 
and assigns jointly and severally; provided 
that, where the Surety<ies) are corporations 
acting as co-sureties, we. the Sureties, bind 
ourselves in such sum "jointly und several
ly" only for the purpose of allowing a joint 
action or actions against any or all of us, 
and fer all other purposes each Surety binds 
itself, jointly and severally with the Princi
pal, for the payment of such sum only as is 
set forth opposite the name of such Surety, 
but if no limit of liabllity Is Indicated, the 
lin1it of liability shall be the full amount of 
the penal sum. 

\VIH'n·a,; ~aid l'rinupa! i·; rnp11n·d und<>r 
tl1t~ HesnurcP Cn11spn•alio11 and Ht'('O\'(·rv 
,\C't as nna•udtod ( HCH.A l, to ha\·1' n uern1i.1 
or int1•riin slatm; ill Ol'dt•r to (JW!l or opera!f' 
l'ach liazardous waste 1n~u1agl'llH'nl facility 
1denti1i<'cl nbo\'t', and 

\Vhen·as said principal is required lo pro· 
vidf' financial assurance for elosure. or clo· 
sure and post-closure cart>, as a condition uf 
the pennit or interirn status, and 

Whereas said Principal shall establish a 
standby tru:;t fund as is required when a 
::iurely bond is ust'd to provide such financial 
assurance; 

Now, Therefore, the conditions of the ob
ligation are such that if the Princi1nJ shall 
faithfully. before the beginning of final clo
sure of each facility identified abo,·e, fund 
the standby trust fund in the amount(s) 
identified above for the facility, 

Or, if the Principal shall fund the standby 
trust fund in such a1nount<s) within 15 days 
after an order to begin closure is issued by 
an EPA Regional Administrator or a U.S. 
district court or other court of competent 
jurisdiction, 

Or. if the Principal shall provide alternate 
financial assurance, as specified in Subpart 
H of 40 CFR Parts 264 or 265. as applicable, 
and obtain the EPA Regional Administra
tor's written approval of such assurance, 
within 90 days after the date notice of can
cellation is received by both the Principal 
and the EPA Regional Administrator(s) 
from the Surety(ies>. then this obligation 
shall be null and void, otherwise it is to 
remain in full force and effect. 

The Surety(ies) shall become liable on 
this bond obligation only when the Princi
pal has failed to fulfill the conditions de
scribed above. Upon notification by an EPA 
Regional Administrator that the Principal 
ha.s failed to perform a.s guaranteed by this 
bond, the Surety(ies) shall place funds in 
the amount guaranteed for the facilityCies) 
into the standby trust fund as directed by 
the EPA Regional Administrator. 

The liability of the Surety<icsJ shall not 
be discharged by any payment or succession 
of payments hereunder, unless and until 
such payment or payments shall amount in 
the aggregate to the penal su1n of the bond, 
but in no event shall the obligation of the 
SuretyHesJ hereunder exceed the amount of 
said penal sum. 

The Surety(ies) lnay cancel the bond by 
sending notice of cancellation by certified 
mall to the Principal and to the EPA Re
gional Administrator(s) for the Rcgion(s) in 
which the facilltyOes) Is Carel located, pro
vided, however, that cancellation shall not 
occur during the 120 days beginning on the 
date of receipt of the notice of caneellatlon 
by both the Principal and the EPA Regional 
Admlnistrutorcs>. as evidenced by the return 
receipts. 
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The PrindpnJ may terminate this bonrl by 
sf'tniing wrilt<:n not.ice to tl1f' Surcty(ies), 
providerl, }H)Wcver, Urn.t no such not.ice shall 
bcconu' t•Het•t..ivc until the Surcty<ies) 
n::cdvdsl written authorization for termina
tion of the bond \Jy th•' EPA Rt•gional 
Administratorcs) of the EPA Region<:>) in 
which the bonded (acilit.yCies) fa (are) locat
ed. 

[The following paragraph is an optional 
rider that may be included but is not re
quired.1 

Principal and Surcty(ies) hereby agree to 
adjust the penal sum of the bond yearly so 
that it guarantees a new closure and/or 
post-closure aniount, provided that the 
penal sum does not increase by more than 
20 percent in any one year. and no decrease 
in the penal sum takes place without the 
written permission of the EPA Regional 
Administrator{s}_ 

In Witness Whereof, the Principal and 
Surety(ies) have executed this Financial 
Guarantee Bond and have affixed their 
seals on the date set forth above. 

The persons whose signatures appear 
below hereby certify that they a.re author
ized to execute this surety bond on behalf 
of the Principal and SuretyOes> and that 
the wording of this surety bond is identical 
to the wording specified in 40 CFR 
264.15Hb> as such regulations were consti
tuted on the date this bond was executed 

[Signature(s)J 
CName<sll 
[Title<s)) 
(Corporate seal] 

Principal 

Corporate SuretyCies) 

{Name and address] 
State of Incorporation: --------
Liability limit: $ -----------
[Signature(s)] 
[NameCs) and title(s)] 
{Corporate seal] 
[For every co-surety, provide signatureCs), 
corporate seal, and other information in the 
same manner as for Surety above.] 
Bond premium: $ ----------

(C) A surety bond guaranteeing per
formance of closure and/or post-clo
sure care, as specified in§ 264.143Cc) or 
§ 264.145(c), must be worded as fol
lows, except that the instructions in 
braclcets are to be replaced with the 
relevant information and the brackets 
deleted: 

PERFORMANCE BOND 

Date bond executed: 

Title 40-Protectioil of Environn1ent 

Effective date:---"-··---· ·--- ··- -··-·"· 
Principal; llegal namt• and Unsiness addn'ss 
of owner or 01x•ralorJ 
Type of organization: [inst•rt ''individual,'" 
"juint venture," "part.ncr~hip," or "corpora
tion"] 
State of incorporation: -----~-------·
Surety(ies): [name<sl and buoiness 

address<esl] ----------------
EPA Identification Nu1nber, name, address, 
and closure and/or post-closure an1ount(s) 
for each facility guaranteed by this bond 
[indicate closure and post-closure amounts 
separatelyl:---
Total penal su1n of bond: $ ---------
Surety's bond number: -----------

Know All Persons By These Presents, 
That we, the Principal and Surety(iesl 
hereto are firmly bound to the U.S. Envi
ronmental Protection Agency <hereinafter 
called EP Al, in the above penal sum for the 
payment of which we bind ourselves, our 
heirs, executors, administrators, successors, 
and assigns jointly and severally; provided 
that, where the Surety(ies) are corporations 
acting as co-sureties, we, the Sureties, bind 
ourselves in such sum "jointly and several
ly" only for the purpose of allowing a joint 
action or actions against any or all of us, 
and for all other purposes each Surety binds 
itself, jointly and severally with the Princi
pal, for the payment of such sum only as is 
set forth opposite the name of such Surety, 
but if no limit of liability is indicated, the 
limit of liability shall be the fU:ll amount of 
the penal smn. 

Whereas said Principal is required, under 
the Resource Conservation and Recovery 
Act as amended <RCRA}, to have a permit 
in order to own or operate each hazardous 
waste management facility indentifled 
above, and 

\Vhereas said Principal is required to pro
vide financial assurance for closure. or clo
sure and post-closure care, as a condition of 
the permit, and 

\Vhereas said Principal shall establish a 
standby trust fund as is required when a 
surety bond is used to provide such financial 
assurance; 

Now, Therefore, the conditions of this ob
ligation a.re such that If the Principal shall 
faithfully perform closure, whenever re
quired to do so, of each facility for which 
this bond guarantees closure, in accordance 
with the closure plan and other require
ments of the permit as such plan and 
permit may be amended, pursuant to all ap· 
pUcable laws. statutes, rules, and regula
tions, as such laws, statutes, rules, and regu
lations may be amended, 

And, If the Principal shall faithfully per
form post-closure care of each facility for 
which this bond guarantees post-closure 
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r-are, in UC<'onlancc with tlH' pu..~t l'losnre 
plan and other rc·qnirernenl.s of the p('nllit, 
as such plnn and permit may be amr·nt!C'd. 
pursuant Lo all applicable laws, stn.tules, 
rult-s, and regulatiuns, as such laws. stat
utt-s, rules, and regulations may be amend
ed. 

Or, if the Principal shall provirle a\Lernate 
financial assurance as specified in Subpart 
H of 40 CPR Part 264, and obtain the EPA 
Regional Administrator's written approval 
of such assurance, within 90 days after the 
dat.e notice of cancellation is received by 
both the Principal and the EPA Regional 
Administrator<sl from the SuretyCics), then 
this obligation shall be null and void, other
wise it is to remain in full force and effect. 

The SuretyUes) shall become liable on 
this bond obligation only when the Princi
pal has failed to fulfill the conditions de
scribed above. 

Upon notification by an EPA Regional Ad
ministrator that the Principal has been 
found in violation of the closure require
ments of 40 CPR Part 264, for a facility for 
which this bond guarantees performance of 
closure, the Surety(ies) shall.either perform 
closure in accordance with the closure plan 
and other permit requirements or place the 
closure amount guaranteed for the facility 
into the standby trust fund as directed by 
the EPA Regional Administrator. 

Upon notification by an EPA Regional Ad
ministrator that the Principal has been , 
found in violation of the post-closure re
quirements of 40 CFR Part 264 for a facility 
for which this bond guarantees performance 
of post-closure care, the SuretyCies) shall 
either perform post-closure care in accord
ance with the post-closure pla..1 and other 
permit requirements or place the post-clo
sure a.mount guaranteed for the facility into 
the standby trust fund as directed by the 
EPA Regional Administrator. 

Upon notification by an EPA Regional Ad· 
ministrator that the Principal has failed to 
provide alternate financial assurance as 
specified in Subpart H of 40 CFR Pa.rt 264. 
and obtain written approval of such assur
ance from the EPA Regional 
Administrator(s) during the 90 days follow
ing receipt by both the Principal and the 
EPA Regional Administrator<s> of a notice 
of cancellation of the bond, the SuretyCies) 
shall place funds in the amount guaranteed 
for the facilityCies) into the standby trust 
fund as directed by the EPA Regional Ad
ministrator. 

The suretyCiesl hereby waiveCs) notifica
tion of amendments to closure plans, per
mits, applicable laws, statutes, rules, and 
regulations and agrees that no such amend
ment shall in any way alleviate its <their) 
obligation on this bond. 

The liability of the SuretyOesl shall not 
be discharged by any payment or succession 
of payments hereunder, unless and until 

such payrncnt or pay1ne1its shnlt <linou~\l in 
the agi:<rcgate to tlif' penal ;;um of the bo11d, 
hut in no event shall t ht• obligation of the 
Surety(ics) hereundt:r ex.ct•ed Uw arnounl of 
said penal sum. 

The Surctyiies) niay cancel \\Jc bond by 
sending notice of cancellation by certified 
mail to the owner or operator and t.o the 
EPA Regional Adn1inistrator(s) for the 
Region(s) in which tht' facility(if's) is (are) 
located, provided, however, that cancella· 
tion shall not occur during the 120 days be
ginning on the date of receipt of the notice 
of cancellation by both the Principal and 
the EPA Regional Administrator<s>, as evi· 
denced by the return receipts. 

The principal 111ay tern1inate this bond by 
sending written notice to the Surety(iesl, 
provided, however, that no such notice shall 
become effective until the Surety<ies) 
receivecs> written authorization for termina
tion of the bond by the EPA Regional 
Administrator<sJ of the EPA Region(s) in 
which the bonded facilityHes) is (are) locat
ed. 

[The following paragraph is an optional 
rider that may be included but is not ie· 
quired.] 

Principal end SuretyCies) hereby agree to 
adjust the penal sum of the bond yearly so 
that it guarantees a new closure and/or 
post-closure amount, provided that the 
penal sum does not increase by more than 
20 percent in any one year, and no decrease 
in the penal sum takes place without the 
written permission of the EPA Regional 
Administrator<s>. 

In Witness Whereof, The Principal and 
Surety<ies) have executed this Performance 
Bond and have affixed their seals on the 
date set forth above. 

The persons whose signatures appear 
below hereby certify that they are author
ized to execute this surety bond on behalf 
of the Principal and Surety(iesl and that 
the wording of this surety bond is Identical 
to the wording specified ln 40 CFR 
264.151Cc) as such regulation was constitut
ed on the date this bond was executed. 

[SignatureCsJl 
[Name(s)] 
[TitJe<s>l 
[Corporate seal] 

Principal 

Corporate Surety<lesl 

[No.me nnd address] 
State of Incorporation: ----------
Liability limit: $ -----------
[Signature<s)] 
[Name(s) and tltie(s)] 
[Corporate seal] 
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I L-',H· cv1•ry co ~11r<'ty. pfoVide siµnnc111·L·ts1, 
,.,,rporn(t' ;;e:tl. a11tl ntllf'r i11formal.ion i11 tile 
~anw 1iia1uwr as f<H Sun•ty above."] 

Bowl pn•111lun1: $ ---

(dJ A let.lt>1· of crc.dit, as sµecified in 
§ 264.14-:Hd) or § 264.145(d) or 
§ 265.143<c> or § 265.145(c) of this 
chaµter. 1uust be worded as follows, 
except that instructions in brackets 
are to be replaced \Vith the relevant in
fonuation and the brackets deleted: 

Il\REVOCABLE STANDBY LETTLI\ OF CREDIT 

Regional Administl'ator{sl 
llcgion(sl ---- -------------
U.S. Environn1cntal Proteclion Agency 

Dear Sir or Madam: We hereby establish 
our Irrevocable Standby Letter of Credit 
No.-- in your favor, at the request and for 
the account of [owner's or operator's name 
and address] up to the aggregate amount of 
[in words] U.S. dollars $--. available upon 
prcsent.a.tion [insert, if n1ore than one Re
gional Administrator is a. beneficiary, "by 
any one of you") of 

(1) your sight draft, bearing reference to 
this letter of credit No.--, and 

(2) your signed statement reading as fol
lows: "I certify that the amount of the draft 
is payable pursuant to regulations issued 
under authority of the Resource Conserva
tion and Recovery Act of 1976 as amended." 

This letter of credit is effective as of 
[date] and shall expire on [date at least 1 
year later]. but such expiration date shall 
be automatically extended for a period of 
Cat least l yearl on [date) and on each suc
cessive expiration date, unless, at least 120 
days before the current expiration date, we 
notify both you and [owner's or operator's 
name] by certified mail that we have decid
ed not to extend this letter of credit beyond 
the current expiration date, In the event 
you are so notified, anY unused portion of 
the credit shall be available upon presenta
tion cf your sight draft for 120 days after 
the date of receipt by both you and [owner's 
or operator's namel, as shown on the signed 
return receipts. 

\Vhenever this letter of credit Is drawn on 
under and in compliance with the terms of 
this credit, we shall duly honor such draft 
upon presentation to us, and we shall depos
it the amount of the draft dlrectly Into the 
standby trust fund of {owner's or operator's 
name] in accordance with Your instructions. 

We certify that the wording of this letter 
of credit is identical to the wording specified 
in 40 CFR 264.151CdJ as such regulations 
were constituted on the date shown Immedi
ately below. 
£Signature(s) and title(sl of offlcial(S) of is
suing institution] [Date] 

Title 40--Protection of Envioonment 

Thb t'l"<'<lit is MLlJk<'I (,, Lin,.;pr\ ··tt!!' rnust 
r<'C\'Jll vdition of tllto Uoiform Cu:-;tnm,.; ~u1ll 
Prnetke for [)(wUJ\H'lll;1ry cn·di!:;. pub· 
ll:;\wd bJ' the ln!,'nH1limw! Cluunlwr of 
Co1nmt•rcp," or "the Uniform Commt•rcial 
C()(Jp"]. 

<el A certificate of insurance. as 
specified in § 2ti4.143Ccl or§ 264.145Ce) 
or § 265.143Cdl or § 2G5.l,15Cdl of this 
chapter, must be worded as follows, 
except that instructions in brackets 
are to be replaced with the relevant in
formation and the brackets deleted: 

CEUTIFICA'l"E OF INSUUANC.0: FOl1 CLOSURE OR 
POST-CLOSURE CAR£ 

Name and Address of Insurer 
therein called the "Insurer">: ------
Name and Address of Insured 
(herein called the "Insured"): ------
Facilities Covered: [List for each facility: 

The EPA Identification Nun1ber, name. 
address, and the amount of insurance for 
closure and/or the amount for post-clo
sure care (these amounts for all facilities 
covered must total the face a1nount shown 
below).] 

Face Amount: -------------
Policy Number: -------------
Effective Date: --------------

The Insurer hereby certifies that it has 
issued to the Insured the policy of insurance 
identified above to provide financial assur
ance for [insert "closure" or "closure and 
post-closure care" or "post-closure care") 
for the facilities identified above. The Insur
er further warrants that such policy con
forms in all respects with the requirements 
of 40 CFR 264.143Ce), 264.145(el, 265.143(d). 
and 265.145(dl, as applicable and es such 
regulations were constituted on the date 
shown lmn1ediately below. It is a.greed that 
any provision of the policy inconsistent with 
such regulations is hereby amended to 
eliminate such inconsistency, 

Whenever requested by the EPA Regional 
AdmlnlstratorCsl of the U.S. Environmental 
Protection Agency, the Insurer agrees to 
furnish to the EPA Regional 
AdmlnlstratorCsl a duplicate original of the 
polfcy listed above, including all endorse
ments thereon. 

I het·eby certify that the wording of this 
certificate Is identical to the wording speci
fied In 40 CFR 264.15Hel as such regula
tions we1·e constituted on the date shown 
lmn1edln.tely below. 
[Authorized signature for Insurerl 
[Name of person signing] 
[Title of person signing] 
Signature of witness or notary: ---~~-

[Date) 
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(f) A letter froin the chief financial 
officer, a.s specified in § 264.143({) or 
§ 264.145Cf) or § 265.143(e) or 
§ 265.145<c) of this chapter. rnust be 
worded as follows, except that instruc
tions in brackets are to be replaced 
with the relevant inforination and the 
brackets deleted: 

LETTER FROM CHlh.T FINANCIAL OFFICER 

(Address to Regional Adrninistrator of every 
Region in which facilities for which finan
cial responsibility is to be demonstrated 
through the financial test are located.] 

I am the chief financial officer of [nrune 
and address of firm]. This letter is in sup
port of this firm's use of the financial test 
to demonstrate financial assurance, as speci
fied in Subpart H of 40 CFR Parts 264 and 
265. 

(Fill out the following four paragraphs re
garding facilities and associated cost esti
n1ates. If your firm has no facilities that 
belong in a particular paragTaph, write 
.. None" in the space indicated. For each fa
cility, include its EPA Identification 
Number. name. address. and current closure 
and/or post-closure cost estimates. Identify 
each cost estimate as to whether it is for 
closure or post-closure ca.re.] 

l. This firm is the owner or operator of 
the following facilities for which financial 
assurance for closure or post-closure care is 
demonstrated through the financial test 
specified in Subpart H of 40 CFR Parts 264 
and 265. The current closure and/or post
closure_ cost estimates covered by the test 
are shown for each facility:---. 

2. This finn guarantees, through the cor
porate guarantee specified in Subpart H of 
40 CFR Parts 264 and 265, the closure or 
post-closure care of the following facilities 
owned or operated by subsidiaries of this 
firm. The current cost estimates for the clo
sure or post-closure care so guaranteed are 
shown for each facility: -- -. 

3. In States where EPA is not administer
ing the financial requirements of Subpart H 
of 40 CFR Parts 264 or 265, this firm, as 
owner or operator or guarantor, is demon
strating financial assurance for the closure 
or post-closure care of the following facili
ties through the use of a test equivalent or 
substantially equivalent to the financial test 
specified in Subpart H of 40 CFR Parts 264 
and 265. The current closure afld/or post
closure cost estimates covered by such a test 
are shown for each facility: ---. 

4. This firm is the owner or operator of 
the following hazardous waste management 
facillties for which financial assurance for 
closure or, if a disposal facility. post-closure 
care, is not demonstrated either to EPA or a 
Slate through the financial test or any 
other financial assurance mechanism speci
fied in Subpart H of 40 CFR Parts 264 and 

265 or equivalent or substantin!ly CQUi\'nlr:nt 
St.ate mecllani8ms. The cutTf'Ilt closure 
and/or post-closun~ .cost ('.Slimate.s not cov
t'red by sudt financial assuranct• are shown 
for each f:i.cility; ----·--. 

Thi:; firnl [insert "is n~QUired" or "is not 
required .. ] to file a Forn1 lOK with the Se
curities and Exchange Commission {SECI 
for the latest fiscal year. 

The fiscal y~ar of this firm ends on 
[month, day}. The figures for the following 
items marked with an a.sterh;k are derived 
from this firm's independently audited, 
year-end financial statemenLs for the latest 
completed fiscal year, ended [d2.tel. 
[Fill in Alte1nat.ive I if the criteria of para
graph Cf)(l)Hl of§ 264.143 or§ 264.145. or of 
paragraph Ce)(l){il of§ 265.143 or§ 265.145 
of this chapter are used. Fill in Alternative 
II if the criteria of paragraph (f)( l)(ii) of 
§ 264.143 or § 264.145, or of paragraph 
(e){l)(iiJ of § 265.143 or § 265.145 of this 
chapter are used.] 

ALTERNATIVE I 

1. Sum of current closure and post-closure cost 
estimates [total or 811 cost estimates show in 
the four paragraphs aboveL..... $ .... 

·2. Total liabllities [ii any portion of the closure 
or post-<:!osure cost estimates is included in 
lolal liabilities, you may deduct the amount ol 
that portion ffO!ll this line and add that amount 
to lines 3 and 4] .. 

•s. Tangible net wonh ...•..... 
'4. Net worth ..... 
"5. Current assets .. 

"6. Current """';,;'"····················································· 
7. Net working capital [line 5 minus line 61. ...•.......••.•....•...... 

·e. The sum of net income plus depreciation. 
depletion, and amortization .. 

"9. Total assels in U.S. (required onJy if les~ 
than 90% of fi1m's assets are located \n the 

IYeslNo 

10. Is line 3 at loast $10 million? ............ , ........ 1 ...•. 
11. ls line 3 at raast 6 times line 
12. !s tine 7 at leas! 13 times line 

"13_ Are at least 90% o! form's assets iocated in 

""U .. S.? Lf n.ot, comple .. te lin_e 14 ......................... ! .......... 1 

14. Is line 9 at laas\ 6 times line 11 ,....................... -· 
15. ls line 2 divided by tone 4 tess than 2.0? ................. !' ..... . 
16. ts Line 8 divided by line 2 greater than 0.1? ... . ......... . 
17. Is line 5 divided by Ima 6 greater than 1.57 ... 

ALTERNATIVE ll 

1. Sum ol current closure and post-closure cost 
estimates (total of all cost eston1ates shown in 
the four paragraphs above].. . ........... S---

2. Current bond rating or most recent issuance 
of this r~-m and name ol rating service .. 

3. Dale ol issuance of bond ... 
4. Date ol maturity o! bond ... 
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ALTERNATIVE II-Continued 

·5 Tangible 1mt wont1 !11 any poruon ul lhe 
closum and post-closure co~! es11rna1es IS 
1ndudud m "!olal hab1hi>c's·· on your t11m's 
fuonncml sla1em«n1s, yrn1 may ad<l \11" amount 
ol lhal po.tmn t•> lh•s !•n.:.J $----- -

"6_ T Ola I assels 1n U S. l,requcre<l only :f loss 
lhtin !JU% o1 hrm's as;;ob aro lo~aled m lhe 
US.) $------ ------ -i--Yes Na 

-- ------ - -- -- - -
7 Is l•ne 5 at least $10 mrll1on? --- --
8 ls lme 5 at leas! 6 11mes hrm l'> -- --

•g Are at least 90% of t1rm's .. ssets located lll 
the US? U not complete line 10 -- -

10 Is lme 6 al least 6 ttmes line 1? -- -

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 264.15HO as such regulations were 
constituted on the date shown immediately 
below. 

(Signature] 
[Name] 
lTitle1 
(Date] 

(g) A letter from the chief financial 
officer, as specified in § 264.147Cf) or 
§ 265.147Cf) of this chapter, must be 
worded as follows, except that instruc
tions in brackets are to be replaced 
\Vith the relevant information and the 
brackets deleted: 

Letter from Chief Financial Officer (to 
demonstrate liability coverage or to demon
strate both liability coverage and assurance 
of closure or post-closure care). 

[Address to Regional Administrator of 
every Region in which facilities for which fi
nancial responsibility is to be demonstrated 
through the financial test are located.] 

I am the chief financial officer of [owner's 
or operator's name and address]. This letter 
Is in support of the use of the financial test 
to demonstrate financial responsibility for 
liability coverage £insert "and closure and/ 
or post-closure care" if appllcablel as speci
fied in Subpart H of 40 CFR Parts 264 and 
265. 

[Fill out the following paragraph regard
ing facilities and liability coverage. For each 
facility. include its EPA Identification 
Number, name, and address.J 

The owner or operator Identified above ls 
the owner oi;- operator of the following fa
cilities for which liability coverage is being 
demonstrated through the financial test 
specified in Subpart H of 40 CFR Parts 264 
and 265: ------. 

Title 40-Protection of Environment 

Of you are using tlw finaneial tv;;! to dt>m
onstrat.e CO\'l'rage of both liahi!ity :UH! do· 
sure and post-closurC' car(', fill in the rnllow
ing four paragraphs regardh11-~ fa('ilit.it·s and 
associated closure and po:;C -dosun~ cost csti
ff1nll's. If thl're a.re no facilitiPs tllrtl bt"long 
in a particular paragraph. wrlte "None" in 
the space indkatt•d. For each facility, in
clude its EPA IdiontificaUon Nun1bcr. n::une, 
address, and current closure and/or post
c\osure cost estimates. Identify each cost es
timate as to whether it is for closure or 
post-closure care.] 

1. The owner or operator identified above 
owns or operates the following facilities for 
which financial assurance for closure or 
post-closure care is demonstrate-d through 
the financial test specified in Subpart H of 
40 CFR Parts 264 and 265. The current clo
sure and/or post-closure cost estimates cov
ered by the test are shown for each facility: 

2. The owner or operator identified above 
guarantees, through the corporate guaran· 
tee specified in Subpart H of 40 CFR Parts 
264 and 265, the closure and post-closure 
care of the following facilities owned or op
erated by its subsidiaries. The current cost 
estimates for the closure or post-closure 
care so guaranteed are shown for each facil
ity:---. 

3. In States where EPA is not administer
ing the financial requirements of Subpart H 
of 40 CFR Parts 264 and 265, this owner or 
operator is demonstrating financial assur
ance for the closure or post-closure care of 
the following facilities through the use of a 
test equivalent or substantially equivalent 
to the financial test specified in Subpart H 
of 40 CFR Parts 264 and 265. The curr.ent 
closure and/or post·closure cost estimates 
covered by such a test are shown for each 
facility: -----. 

4. The owner or operator identified above 
owns or operates the following hazardous 
waste management facilities for which fi
nancial assurance for closure or, if a dispos
al facility, post-closure care, is not demon
strated either to EPA or a State through 
the financial test or any other financial as
surance mechanism specified in Subpart H 
of 40 CFR Parts 264 and 265 or equivalent 
or substantially equivalent State mecha
nisms. The current closure and/or post-clo
sure cost estimates not covered by such fi
nancial assurance are shown for each facili
ty:---. 

This owner or operator [insert "is re
quired" or "Is not required"] to file a Form 
lOK with the Securities and Exchange Com
mission <SEC) for the latest fiscal year. 

The fiscal year of this owner or operator 
ends on [n1onth, day]. The figures for the 
following Items marked with an asterisk are 
derived from this owner's or operator's inde
pendently audited, year-end financial state-
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nwnts for t.lu: latest completed fiscal year. 
Pnd,•d l.Jatcl. 

[Fill in parL A ir you arc using Uw finan
cial test to dernonstralc coverage only for 
the liability requirements.] 

Part A. Liability Coueragc for Accidental 
Occurre11ces 

{Fill in Alternative I if the criteria of 
paragraph (fl(lJ(i) of § 264.147 or§ 265.147 
are used. Fill in Alternative II if the criteria 
of paragraph (f)(l)(ii) of § 264.147 or 
§ 265.147 are used.] 

ALTERNATIVE I 

1_ Amount of annual aggregale habilily 
coverage to be demons1raled 

·2. Curren! assets 
•3_ Current liabUilies 
4. Net working capital (hne 2 minus lille ,, 

"5. Tangible net worth 
"6_ If less than 90% ot assets are local

ed in the U.S .. gille total U.S. assels 

7. ls lirie 5 at leas\ $10 million? 
8. Is line 4 at leasl 6 times ~ne I? 
9. ls lme 5 at toast 6 times line 1? 

-10. Are at least 90% of assets localed 
in the U.S.? II not, complete line 11. 

11. ls Una 6 et leasl 6 times line 1? 

ALTERNATIVE It 

1. Amount of annual aggregate liability 
coverage to be demonslraled 

2. Cuirenl bond rating of mosl recenl 
issuance and name cl rating service 

3. Date of issuance of bond 
4. Date of ma.turjty of bond 

•5_ Tangible net worth 
'6. Total assets in U.S. {required only ii 

less tl1an 90% ol assets nro located in 
the U.S.) 

7. ls line 5 at least Sto million? 
6. Is line 5 at least 6 times line 1? 

'9. Are at least 90% of assets located in 
lhe U.S.? ti not. complete Uno 10. 

10. Is line 6 at least 6 times line 1? 

,, ___ _ ·---
' YES NO 

YES NO 

[Fill in part B if you are using the finan
cial test to demonstrate assurance of both li
ability coverage and closure or post-closure 
care.} 

Part B. Closure or Post-Closure Care and 
Liability Coverage 

(Pill in Alternative I if the criteria of 
paragraphs (f)(l)(i) of § 264.143 or§ 264.145 
and (f)(l)(i) of § 264.147 are used or if the 
criteria of paragraphs (e)(l)(i) of § 265.143 
or § 265.145 and (f)(lJCi> of § 265.147 are 
used. Fill in Alternative II if the criteria of 
paragraphs Cf)Cl)(ii) of§ 264.143 or§ 264.145 
and Cfl<ll<iil of § 264.147 are used or if the 
criteria of paragraphs Ce)(l)(ii) of ~ 265.143 

ur § 2G5.145 au<l (f)llHiil of § 265.147 are 
used.1 

ALTERNATIVE I 

1 s..,m ol rntrent closure and post·clo
sure cost est,matas (total ot all cost 
estimates hsmd above) 

2. Amount o! annual aggregate habolity 
coverage to be damo11sll"at8d 

3. Sum ol linos 1 and 2 
'4. Total !1abil11ies (ii any portion ot your 

closure or post·closuro cost est;ma!es 
is included 111 your total liabili!ies. you 
may deduct that portion from this hne 
and add that amount to lines 5 and 6) 

• 5. Tangible net worth 
'6. Net worth 
• 7. C1.1rTent assets 
•s. Cu1rent liabili\les 
9_ Nel working cap1tul (line 7 minus line ,, 
·10. The sum of net income plus depre

ciation, depletion, and amonizalion 
"11. Total assets in U.S. (feQuired only ii 

lass than 90% 01 as5ets are located 111 
the U.S.) 

12. Is Cine 5 at least S10 milHon? 
13_ Is line 5 al least 6 times line 3? 
14. Is line 9 at least 6 times line 3? 
"15. Ate at least 90% of assets located 

in me U.S_? if not, complete line 16 
16. !s line t 1 at least 6 limes line 3? 
17. ls line 4 divided by line 6 less ihan 

2.0? 
10_ Is line 10 divided by line 4 greater 

than 0.1? 
19, Is line 7 dr.tided by !ine 8 greater than 

1.5? 

ALTERNATIVE II 

1. Sum or cl.lfl'ent closure and poSl·clO
sure cost estimates (total of all cost 
estimates listed above} 

2. Amount of annual aggregate liability 
coverage to be demonstrated 

3. Sum of lines 1 and 2 
4. Current bond rating of most recent 

1:>suance and name or rating service 
5. Date of lssuance ol bond 
6. Dale ol maturity of bond 
·1. Tangible net worth (ii any portion of 

the closure or post·olosure cost esti
mates is included in ""total liabilities" 
on your financial statements you may 
add that portion to this line) 

·a Tolal assets in !he U.S. (required only 
if less than 90% of assets are located 
in the U.S.) 

$------

$----, ___ _ 

' , ___ _ 
$----~· 

$----, ___ _ 
$-----, ___ _ 

·-----YES NO 

$-----

·-----·----
s----

·---~-
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AL TERNATIV[ II-Continued 

9_ Is line 7 at lea~l $10 rrulhun? 
1 (I Is ilnll 7 al leas! 6 hr;w;, hne J? 
• 11_ Are at lea~t 90•,. ul assets locatod 

U1 1he US."/ 11 ,not, cumplele line 12 
12. Is lino 8 a! leasl 6 1unus line 3'> 

YES NO 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 264.15Hg) as such regulations were 
constituted on the date shown immediately 
below. 

(Signature l 
[Name] 

CTitlel 
[Date] 
<h> A corporate guarantee, as speci

fied in § 264.143(f) or § 264.145(f) or 
§ 265.143Ce) or § 265.145(e) of this 
chapter, must be worded as follows, 
except that instructions in brackets 
are to be replaced with the relevant in
formation and the brackets deleted: 

CORPORATE GUARANTEE FOR CLOSURE oR 
POST-CLOSUR.E CAR.E 

Guarantee made this [date] by (name of 
guaranteeing entity], a business corporation 
organized under the laws of the State of 
[insert name of State], herein referred to as 
guarantor, to the United States Enyiron
mental Protection Agency (EPA), obligee, 
on behalf of our subsidiary [owner or opera
tor] of [business address]. 

Recitals 
1. Guarantor meets or exceeds the finan

cial test criteria and agrees to comply with 
the reporting requirements for guarantors 
as specified in 40 CPR 264.143(f), 264.145{f), 
265.143<el, and 265.145<e). 

2. {Owner or operator} owns or operates 
the following hazardous waste management 
facilitylies) covered by this guarantee: [List 
for each facility: EPA Identification 
Number, name, and address. Indicate for 
each whether guarantee is for closure, post
closure care, or both.] 

3. "Closure plans" and "post-closure 
plans" as used below refer to the plans 
maintained as required by Subpart G of 40 
CPR Parts 264 and 265 for the closure and 
post-closure care of facilities as identified 
above. 

4. Por value received from towner or oper
ator], guarantor guarantees to EPA that in 
the event that [owner or operator] falls to 
perfonn [insert "'closure," "post-closure 
care" or "closure and post-closure care"] of 
the above facilityOes) in accordnnce with 
the closure or post-closure plans and other 

Title 40-Protec:tion of Environment 

pprmit or intc·rim ;,la.tus n•quin'llH~nts 

wllPOPv1•r n'quin·d to do so, the l{Uarantor 
shail do so or establish :l trust fund as spt•d· 
fied in Subpart H of 40 Cf<'R Parts 2G4 or 
265. as apptic-ablt>, in the narnt' of [owner or 
opcrat.orl in lhc atnount of lhe curr{'nt clo· 
sure or post-clo::;ure cost estimates as speci
fied in Snbpart 11 of 40 CFH Parts 264 and 
265. 

5. Guarantor agrees that if. at the end of 
any fiscal year before tern1ination of this 
guarantee, the guarantor fails to n1eet the 
financial test criteria. guarantor shall send 
wit bin 90 days, by certified mail, notice to 
the EPA Regional Adn1inistratorCs) for the 
Region(s) in which the facilityCiesl is care) 
located and to [owner or operator] that he 
intends to provide alternate financial assur
ance as specified in Subpart H of 40 CFR 
Parts 264 or 265, as applicable, in the name 
of [owner or operator]. Within 120 days 
after the end of such fiscal year, the guar
antor shall establish such financial assur
ance unless [owner or operator] ·has done 

'°' 6. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail, of 
a voluntary or involuntary proceeding 
under Title 11 <Bankruptcy), U.S. Code, 
naming guarantor as debtor, within 10 days 
after commencement of the proceeding. 

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional Ad
ministrator of a determination that guaran
tor no longer meets the financial test crite
ria or that he is disallowed from continuing 
as a guarantor of closure or post-closure 
care, he shall establish alternate financial 
assurance as specified in Subpart H of 40 
CFR Parts 264 or 265, as applicable. in the 
name of [owner or operator] unless [owner 
or operator] has done so. 

B. Guarantor agrees to remain bound 
under this guarantee notwithstanding any 
or all of the following: amendment or modi
fication of the closure or post-closure plan, 
amendment or modification of the pennit, 
the extension or reduction of the time of 
performance of closure or post-closure, or 
any other modification or alteration of an 
obligation of the owner or operator pursu
ant to 40 CFR Parts 264 or 265. 

9. Guarantor agrees to remain bound 
under this guarantee for so long as {owner 
or operator] must comply with the applica
ble flnanclal assurance requirements of Sub· 
part H of 40 CPR Parts 264 and 265 for the 
above-listed facilities, except that guarantor 
may cancel this guarantee by sending notice 
by certified mall to the EPA Regional 
Admlnlslrator(s) for lhe Region(s) in which 
the faclllty<iesJ ls <are) located and to 
[owner or operator], such cancellation to 
become effective no earlier than 120 days 
after receipt of such notice by both EPA 
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and (u\\'fl(!r (ff op:•ratorl, as cvit1cnced by 
U1~' rl'lurn receipts_ 

IO. Guarantor agrees that if {ow1wr or op. 
cratorl faill'; to provide alternate fiuancial 
assurance as specified in Subpart. H of 40 
CF'R Parts 2G4 or 265. as applicable. and 
obtain written approval of such assurance 
fro1u the EPA Regional AdtninistratorCsl 
within 90 days after a notice of cancellation 
by the guarantor is received by an EPA Re
gional Administrator from guarantor. guar
antor shall provide such alternate financial 
assurance in the name of [owner or opera
tor]. 

11. Guarantor expressly waives notice of 
acceptance of this guarantee by the EPA or 
by [owner or operator]. Guarantor also ex
pressly waives notice of amendments or 
modifications of the closure and/or post-clo
sure plan and of amendments or modifica
tions of the facility permitCs>. 

I hereby certify that the wording of this 
guarantee is identical to the wording speci
fied in 40 CFR 264.15Hh) as such regula
tions were constitituted on the date first 
above written. 

Effective date: 
[Name of guarantor] 
[Authorized signature for guarantor] 
{Name of person signing] 
(Title of person signing) 
Signature of witness or notary: ------

CD A hazardous waste facility liabil
ity endorsement as required in 
§ 264.147 or § 265.147 must be worded 
as follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

HAZARDOUS WASTE FACILITY LlAmt.rrY 
ENDORS~ 

1. This endorsement certifies that the 
policy to which the endorsement is attached 
provides liability insurance covering bodily 
injury and property damage in connection 
with the insured's obligation to demonstrate 
financial responsibility under 40 CFR 
264.147 or 265.147. The coverage applies at 
(list EPA Identification Number, name, and 
address for each facility] for £insert 
"sudden accidental occurrences," "nonsud
den accidental occurrences," or "sudden and 
nonsudden accidental occurrences"; if cover
age is for multiple facilities and the cover
age is different for different facilities, indi
cate which facilities are insured for sudden 
accidental occurrences, which are insured 
for nonsudden accidental occurrences, and 
which are insured for both]. The limits of li
ability are [insert the dollar amount of the 
"'each occurrence"' and "annual aggregate" 
limits of the Insurer's liability], exclusive of 
legal defense costs. 

~- Tht' insura1we afforclcd wit.11 n•spect to 
such occurrenn:t; is suhjPct to all of the 
\torms ::;.nd conditions oft.he po!ky; provided, 
however, that. any provisions of the policy 
inconsistent with subsections <aJ through 
(el of this Paral{raph 2 are hereby an1ended 
to conform with subsections {a) through (el: 

lal Bankruptcy or insolvency of the in
sured shall not relieve the lnsut·cr of its ob· 
ligations under the policy to which this en
dorsen1ent is attached. 

Cb) The Insurer is liable for the payment 
of amounts within any deductible applicable 
to the policy, with a right of reimbursement 
by the insured for any such payment rnade 
bY the Insurer. This provision does not 
apply with respect to that amount of any 
deductible for which coverage is demon
strated as specified in 40 CFR 264.147(!) or 
265.147(!). 

(c) Whenever requested by a Regional Ad
ministrator of the U.S. Environmental Pro
tection Agency <EPA), the Insurer agrees to 
furnish to the Regional Ad1ninistrator a 
signed duplicate original of the policy and 
all endorsements. 

(dl Cancellation of this endorsement, 
whether by the Insurer or the insured, will 
be effective only upon written notice and 
only after the expiration of sixty C60l days 
after a. copy of such written notice is re~ 
ceived by the Regional Administrator{s) of 
the EPA Region{s) in which the facilityClesl 
is <are) located. 

{e) Any other termination of this endorse
ment will be effective only upon written 
notice and only after the expiration of 
thirty <30) days after a copy of such written 
notice is received by the Regional 
Administ!'ator(s) of the EPA Region(s) in 
which the facility(ies) Is <are> located. 

Attached to and fornl.ing part of policy 
No. --- issued by [name of Insurer], 
herein called the Insurer, of [address of In
surer} to [name of insured] of [address] this 
- day of --, 19-. The effective date of 
said policy is - day of---, 19-. 

I hereby certify that the wording of this 
endorsement ls identical to the wording 
specified in 40 CFR 264.151(1) as such regu. 
lation was constituted on the date first 
above written. and that the Insurer is li
Ct~nsed to transact the business of insurance, 
or eligible to provide Insurance as an excess 
or surplus lines insurer, in one or more 
Stales. 
[Signature of Authorized Representative of 

Insurer] 
{Type nan1e) 
[Title], Authorized Representlve of [name 

of Insurer] 
[Address of Representative) 

(j) A certificate of liability insurance 
as required in § 264.147 or § 265.147 
must be worded as follows. except that 
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the instruction~; in bracket~ are to be 
replaced witll thr· rel{'Vant. inforn1a
tion and the IJrackt'ls deleted: 

HAZ!\RDOllS WASTE F',\C'll.ITY CF.RTIFfCll.TE OF 

LIABll.ITY lNSORANC:E 

1. [Nan1e of Irun1rer}, \the "insurer"), of 
[address of Insnrerl hereby certifies that it 
has issued lial.Jility insurance covering 
bodily injury and proocrty damage to 
[name of insured], (t.he "insured"), of [ad
dress of insured} in counectlon with the in
sured's obligation Lo de1nonstrate financial 
responsibility under 40 CFR 264.147 or 
265.147. The coverage applies at Uist EPA 
Identification Nu1nber. name, and address 
for each facility) for [insert "sudden acci
dental occurrences," ··non.sudden accidental 
occurrences," or ··sudden and nonsudden ac
cidental occurrences"; if coverage is for mul
tiple facilities and the coverage is different 
for different facilities, indicn.te which facili
ties are insured for sudden accidental occur
rences, Which are insured for nonsudden ac
cidental occurrences, and which are insured 
for bothJ. The limits of liability are [insert 
the dollar amount of the "each occurrence" 
and "annual aggregate" limits of the Insur
er's liability], exclusive of legal defense 
costs. The coverage is provided under policy 
number ~--, issued on [date1. The effec
tive date of said policy is [date]. 

2. The Insurer further certifies the follow
ing with respect to the insurance described 
in Paragraph 1: 

<al Bankruptcy or insolvency of the in
sured shall not relieve the Insurer of its ob
ligations under the policy. 

(b} The Insurer is liable for the pay1nent 
cf amounts within any deductible applicable 
to the policy, with a right of reimbursement 
by the insured for any such payment made 
by the Insurer. This provision does not 
apply with respect to that amount of any 
deductible for which coverage is demon
strated as specified in 40 CF'R 264.147<0 or 
265.147<0. 

(c) Whenever requested by a Regional Ad
ministrator of the U.S. Environmental Pro
tection Agency <EP AJ, the Insurer agrees to 
furnish to the Regional Administrator a 
signed duplicate original of the policy and 
all endorsements. 

<d) Cancellation of the insurance, whether 
by the Insurer or the insured, will be effec
tive only upon written notice and only after 
the expiration of sixty (60) days after a 
copy of such written notice is received by 
the Regional Administrator<sJ of the EPA 
Region<s> In which the faclllty(ies) is Carel 
located. 

<e> Any other termination of the insur
ance will be effective only upon written 
notice and only after the expiration of 
thirty (30) days after a copy of such written 
notice is received by the Regional 

Title 40--Protec:tion of Environment 

t\(itninblr;ltor(sJ of th•· i.:PA Rt'gion(sl in 
whkh lht' fadlitylit-sl ls (ar<'l locat<'d. 

I hcn~l>y c-crti[y tllal th1· wonling of lhi;; 
inlilrnml'n1 ii> idcntkal to 1he wording speci
fiNI in 40 CPR 261.15Hjl a.s !>llch rl'i;-u\ation 
was const.ituLed on tlH' dal!' first abo\'e wril
tcn, and that the Insurer is licensed to 
transact the business of insurance. or eligl
llle to provide in.o;urance as an execs:; or sur
plus lines insurer. in one or more States. 
(Sii;nature of authorized reprefientative of 

Insurer) 
{Type name I 
{Title], Authorized Representative of [name 

of Insurer) 
[Address of Representative} 

(Approved by the Office of Managernent 
and Budget under control number 2000-
0445. for paragraphs (g). CD, and (j).) 
[47 FR 15059, Apr. 7, 1982, as amended at 47 
FR 16556, Apr. 16, 1982; 47 FR 17989, Apr. 
27, 1982; 47 FR 19~95, May 10, 1982; 47 FR 
28627, July 1, 19821 

Subpart I-Use and Management of 
Containers 

SOURCE: 46 FR 2866, Jan. 12, 1981, unless 
otherwise noted. 

§ 264.170 Applicability. 

The regulations in this Subpart 
apply to owners and operators of all 
hazardous waste facilities that store 
containers of hazardous waste. except 
as § 264.1 provides otherwise. 

£Co1nment: Under § 261.7 and § 261.33Cc>. if 
a hazardous waste is en1ptied from a con
tainer the residue remaining in the contain
er is not considered a hazardous waste if the 
container is "empty" as defined in § 261.7. 
In that event, management of the container 
Is exempt from the requirements of this 
Subpart.) 

§ 264.171 Condition of containers. 

If a container holding hazardous 
waste is not in good condition <e.g., 
severe rusting. apparent structural de
fects) or if it begins to leak, the owner 
or operator must transfer the hazard
ous waste from this container to a con
tainer that is in good condition or 
manage the waste in some other way 
that complies with the requirements 
Of this part. 
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§ :!li-1.17:! Compatihilily of wnstc with ron
taint•rs. 

The owner or operator rnust use a 
container made of or lined wilh n1ate
rials v1thich will nol react with, and are 
otherwise con1patible with, the haz
ardous waste to be stored. so that the 
ability of the container to contain the 
waste is not impaired. 

§ 26.t.173 l\lanage1nenl of containeni. 

(a) A container holding hazardous 
waste must always be closed during 
storage, except when it is necessary to 
add or remove waste. 

(b) A container holding hazardous 
waste must not be opened, handled, or 
stored in a manner which may rupture 
the container or cause it to leak. 

[ CommenL· Reuse of containers in transpor
tation is governed by U .s. Department of 
Transportation regulations including those 
set forth in 49 CFR 173.28.1 

§ 264.174 Inspections. 

At least weekly. the owner or opera
tor must inspect areas where contain
ers are stored, looking for leaking con
tainers and for deterioration of con
tainers and the containment system 
caused by corrosion or other factors. 

[CommenL· See §§ 264.15(c) and 264.171 for 
remedial action required If deterioration or 
leaks are detected.] 

§ 264.175 Containn1ent. 

(a) Container storage areas must 
have a containment system that is de
signed and operated in accordance 
with paragraph (b) of this section, 
except as otherwise provided by para
graph (c) of this section. 

(b) 1!. containment system must be 
designed and operated as follows: 

(1) A base must underly the contain· 
ers which is free of cracks or gaps and 
is sufficiently impervious to contain 
leaks, spills, and accumulated precipi
tation until the collected material is 
detected and removed; 

<2) The base must be sloped or the 
containment system must be otherwise 
designed and operated to drain and 
remove liquids resulting from leaks, 
spills, or precipitation, unless the con
tainers are elevated or are otherwise 
protected from contact with accumu
lated liquids; 

(3) 'I'he cont.ainment. systen1 tnust 
have sufficient capacity to contain 
10'3"~ of the volu1ne of containers or thco 
volu1ne of the largest. C"ontainer, 
whichever is greater. Containers that 
do not contain free liquids need not be 
considered in this detei-mination; 

(4) Run-on into the containment 
system must be prevented unless the 
collection system has sufficient excess 
capacity in addition to that required in 
paragraph (b)(3) of this section to con
tain any run-on which n1ight enter the 
system; and 

(5) Spilled or leaked waste and accu-
1nulated precipitation must be re
n1oved from the sump or collection 
area in as timely a n1anner as is neces
Sary to prevent overflow of the collec
tion system_ 

[ Com1nenL· If the collected material is a 
hazardous waste under Part 261 of this 
Chapter, it must be managed as a hazardous 
waste in accordance with all applicable re
quirements of Parts 262-263 of this chap
ter. If the collected material is discharged 
through a point source to waters Of the 
United States, it is subject to the require
ments of Section 402 of the Clean Water 
Act, as amended.} 

(c) Storage areas that store contain~ 
ers holding only wastes that do not 
contain free liquids need not have a 
containment system defined by para· 
graph ( b) of this section, provided 
that: 

( 1) The storage area is sloped or is 
otherwise designed and operated to 
drain and re1nove liquid resulting from 
precipitation. or 

(2) The containers are elevated or 
are otherwise protected from contact 
v1ith accumulated liquid. 

[46 FR 55112, Nov. 6, 1981] 

§ 264.176 Special requirements for ignita
ble or reactive waste. 

Containers holding- ignitable or reac
tive \vaste must be located at least 15 
meters (50 feet) from the facility's 
property line. 

[Co111ment: See§ 264.17(a) for additional re
quirements.} 

§ 264.177 Spedal requirements for incom
patible wastes. 

Ca> Incompatible wastes, or incom
patible wastes and materialS (see Ap-
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Pt't11l!x V for t'xan1pJes), 111ust. noL tie 
Jll:tccd i11 t.he :;anit· cuntainer, unlcss 
§ :!G4.17<b) is cotnplietl with. 

(b) Hazardous wast0 1nu::;L not bt' 
placed in an unwashed con\.ai11L'1· that 
previously held an incon1paLiblc \\,:a.'ite 
or 1natcrial. 

(Conime11l: As rcquir<!d by ~ 264.13, l.hL' 
waste analysis plan n1u:>t indudL' analyses 
needed to comply with § 264.177. Also, 
§ 264.l 7<cl requiri:s wastes analyses, t.tial 
tests or other doctunent.ation to assure com
pliance with § 261.1,.llbl. As required by 
§ 264.73, the owner or operator 1nust place 
the results of each waste analysis and trial 
test, and any document-ed information, in 
the open1ting" record of the facility.] 

Cc) A storage container holding a 
hazardous waste that is incompatible 
with any waste or other materials 
stored nearby in other containers, 
piles, open tanks, or surface impound
ments must be separated from the 
other materials or protected from 
them by means of a dike, berm, wall, 
or other device. 

[ Comnzent: The purpose of this section is to 
prevent fires, eJCplosions, gaseous emission, 
leaching, or other discharge of hazardous 
waste or hazardous waste constituents 
which could result fron1 the mixing of in
compatible wastes or materials U containers 
break or leak.] 

§ 264.178 Closure. 

At closure, all hazardous \Vaste and 
hazardous waste residues must be re
moved from the containment system. 
Remaining containers, liners, bases, 
and soil containing or contaminated 
with hazardous waste or hazardous 
waste residues must be decontaminat
ed or removed. 

[CommenL· At closure, as throughout the 
operating period, unless the owner or opera
tor can demonstrate in accordance with 
§ 261.3(dl of this chapter that the solid 
waste removed from the containment 
system Is not a hazardous waste, the owner 
or operator becomes a generator of hazard
ous waste and must manage it In accordance 
with all applicable requlrements of Parts 
262-266 of this chapter]. 

Subpart J-T an ks 

SOURCE: 46 FR 2867, Jan. 12, 1981, unless 
otherwise noted, 

Title 40--P,otection of Environment 

~ ~61.l~il Applicahilil)'. 

la) 'I'hl' rPgulations ln this sulJpart 
apply to o\o.,.·111'rs and oµr-rators of fa
cilitk;; tl1al u~· t.anks to lrl:at. or store 
ha:r..ardous wa.stc, {'.X<:L'µt a;; § 26'1.l and 
parai..;raph (bl of thi.s s1'<'lion µrovidt: 
otherwise; 

(b) 'l'he regulations in this Subpart 
do not apply to facilities that treat or 
store hazardous waste in covered un
derground tanks that cannot be en
tered for inspection. 

§ 26.i.191 Design of tanks. 

(a) Tanks must have sufficient shell 
strength and, for closed tanks, pres
sure controls (e.g., vents) to assure 
that they do not collapse or rupture. 
The Regional Administrator will 
review the design of the tanks, includ
ing the foundation, structural support, 
seanlS and pressure controls. The Re
gional Administrator shall require 
that a minimum shell thickness be 
maintained at all times to ensure suffi
cient shell strength. Factors to be con
sidered in establishing- minimum thick
ness include the width, height, and 
materials of construction of the tank, 
and the specific gravity of the waste 
which will be placed in the tanlt. In re
viewing the design of the tank and es
tablishing a minimum thickness, the 
Regional Administrator shall rely 
upon appropriate industrial design 
standards and other available informa
tion. 

(46 FR 2867, Jan. 12, 1981, as amended at 46 
FR 35249, July 7, 19811 

§ 264.192 General opera.ting requirements. 
(a) Wastes and other inaterials (e.g., 

treatn1ent reagents> which are incom
patible with the material of construc
tion of the tank must not be placed in 
the tank unless the tank is protected 
from accelerated corrosion, erosion or 
abrasion through the use of: 

(1 l An inner liner or coating which is 
compatible with the waste or material 
and which is free of leaks, cracks, 
holes or other deterioration; or 

(2) Alternative means of protection 
<e.g., cathodic protection or corrosion 
inhibitors). 

(b} The owner or operator must use 
appropriate controls and practices to 
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prevent. overfilling_ 'l'hese UlLISt in· 
elude: 

( 1) Controls to pre~'cnt. over filling 
le.g., waste teed cutoff ::;ystem or by
pass systctn to a standby Lank); nnd 

(2) :Por uncovered tanks, n1ainte
nance of sufficient freeboard t.o pre
vent overtopping by wave or wind 
action or by precipitation. 

§ 264.193 LRcservedl 

§ 264.194 Inspections. 

Ca) The owner or operator must in
spect: 

(1) Overfilling control equipment 
(e.g., waste feed cut-off systenlS and 
by-pass systems} at least once each op
erating day to ensu,re that it is in good 
working order; 

(2) Data gathered fro1n monitoring 
equipment (e.g., pressure and tempera· 
ture gauges) where present, at least 
once each operating day to ensure 
that the tank is being operated accord
ing to its design; 

(3) For uncovered tanks, the level of 
waste in the tank, at least once each 
operating day, to ensure compliance 
with § 264.192{b}{2); 

<4> The construction materials of the 
above-ground portions of the tank, at 
least weekly to detect corrosion or ero
sion and lealting of fixtures and seams; 
and 

(5) The area immediately surround
ing the tank, at least weekly, to detect 
obvious signs of leakage (e.g., wet 
spots or dead vegetation). 

Cb) As part of the inspection sched
ule required in § 264.15(b) and in addi
tion to the specific requirements of 
paragraph <al of this section, the 
ovmer or operator must develop a 
schedule and procedure for assessing 
the condition cf the tank. The sched
ule and procedure must be adequate to 
detect cracks, leaks, corrosion or ero· 
sion which may lead to cracks or leaks, 
or wall thinning to less that the thick
ness required under § 264.191. Proce
dures for emptying a tank to allow 
entry and inspection of the interior 
must be established when necessary to 
detect corrosion or erosion of the tank 
sides and bottom. The frequency of 
these assessments must be based on 
the material of construction of the 
tank, type of corrosion or erosion pro-

tection used, rate of corrosion or ero
sion observed during previous in.spec· 
tions. and the characteristics of the 
waste being treated or stored. 

(C) AE part of the contingency plan 
required under Subpart D of Part 264, 
the owner or operator must specify 
the procedures he intends Lo use to re· 
spond to tank spills or leakage, includ
ing procedures and timing for .expedi
tious removal of leaked or spilled 
waste and repair of the tank. 

[Comnient: As required in § 264.15(c), the 
owner or operator must remedy :>.ny leak, 
crack, or wall thinning in violation of 
§ 264.191, or equipn1ent or process 111alfunc· 
tion in violation of § 264.192, which he dis
covers durinG: inspection. See 29 CFR 
§ 1910.94(d)(llJ for Occupational Safety and 
Health Administration requirements relat· 
ing to entry of tanks for inspection,) 

§§ 264.195-264.196 [Reserved] 

§ 264.197 Closure. 

At closure, all hazardous waste and 
hazardous waste residues must be re
moved from tanks, discharge control 
equip1nent, and discharge confinement 
structures. 

[Comment: At closure, as throughout the 
operating period, unless the owner or opera· 
tor can demonstrate in accordance with 
§ 261.3(dl of this chapter that the solid 
waste removed. from his tank ls not a haz
ardous waste, the owner or operator be· 
comes a generator of hazardous waste and 
must manage it in accordance with all appl!
cable require1nents of Parts 262~266 of this 
chapter.] 

§ 264.198 Special requirements for ignita
ble or reactive wastes. 

(a) Ignitable or reactive waste must 
not be placed in a tank unless: 

(1) The waste is treated, rendered, or 
mixed before or immediately after 
placement in the tank so that (i} the 
resulting waste, mixture, or dissolu
tion of material no longer meets the 
definition of ignitable or reactive 
waste under§§ 261.21 or 261.23 of this 
chapter, and OD § 264.17(b) is com
plied with; or 

(2) The waste is stored or treated in 
such a \Vay that it is protected from 
any material or conditions which may 
cause the waste to ignite or react; or 
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(3) The tank is uc;t'd ;;ole\y fur C!lH'r
Rt>UCies. 

lhl Tile own«r or np('r;ltnr of a facili~ 

t.y which t.rcn.t.s or stores ignitable or 
rl'aCt.i\'e wastt' in eO\'l'red tanks 1nu~;t 

co1nply \~'ith the bnff('r :,i;one rt'Qt1ire
n1ents for tanks containl'd in 'I'ab1cs 2-
1 through 2-U of the National Fire 
Protection Association's "Flamn1ablc 
and Combustible Liquids Code" (1977 
or 1981), <incorporated by reference, 
see§ 260.11). 

{46 FR 2867, Jan. 12, 1981, a.s an1ended at 46 
PR352,19,July 7, 19811 

§ 26-1.199 Special requircmenh; for incon1-
patible wastes. 

(a) Incon1patible wastes, or incon1-
patible wastes and materials, must not 
be placed in the same tank, unless 
§ 264.17(b) is complied with. 

(b) Hazardous waste must not be 
placed in an un\vashed tank which 
previously held an incompatible \Vaste 
or material, unless § 264.l 7Cb) is com
plied with. 

[Comment: As required by § 264.13, the 
waste analysis plan must include analyses 
needed to comply with § 264.199. Also, 
§ 264.17(c) requires waste ar1alyses, trial 
tests, or other documentation to ensure 
compliance with § 264.17(b). As required by 
§ 264. 73, the owner or operator must place 
the results of each waste analysis and trial 
test, and any documented information, in 
the operating record of the facility.] 

Subpart K-Surface Impoundments 

SOURCE: 47 FR 32357, July 26, 1982, unless 
otherwise noted. 

§ 264.220 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that use surface impoundtnents 
to treat, store, or dispose of hazardous 
waste except as § 264.1 provides other
wise. 

§ 264.221 Design und operating require
ments. 

(a) A surface impoundment (except 
for an existing portion of a surface lm
poundment) must have a liner that is 
designed, constructed, and installed to 
prevent any migration of wastes out of 
the impoundment to the adjacent sub
surface soil or ground water or surface 

Title 40-Protection cf Environment 

water n.l any ti1n1~ during tlu• active 
life (including the clo::;ure pt'riod) of 
the hnpound1nent. 'rhe liner tnay be 
con!:>tructcd of n1at(•rhLls th.at 1nay 
allow wastes t.o n1igrate iuto the liner 
(but not into the adjacPnt subsurface 
soil or g-round water or surface water) 
during the active lift• of the facility, 
provided that the in1poundtnent is 
closed in accordance with 
§ 264.228<a)(l). For impoundments 
that will be closed in accordance with 
§ 264.228<aH2). the liner 1nust be con
structed of 1naterials that can prevent 
.. vast.es fro1n n1igrating into the liner 
during the active life of the facility. 
The liner must be: 

C 1) Constructed of materials that 
have appropriate chemical properties 
and sufficient strength and thickness 
to prevent failure due to pressure gra
dients (including static head and ex
ternal hydrogeologic forces), physical 
contact with the \Vaste or leachate to 
\Vhich they are exposed, clin1atic con
ditions, the stress of installation, and 
the stress of daily operation; 

(2) Placed upon a foundation or base 
capable of providing support to the 
Une1· and resistance to pressure gradi
ents above and below the liner to pre
vent failure of the liner due to settle· 
ment, compression, or uplift; and 

(3) Installed to cover all surrounding 
earth likely to be in contact v;rith the 
waste or leachate. 

(b) The owner or operator will be ex
empted from the requirements of 
paragraph (a) of this section if the Re
gional Administrator finds, based on a 
demonstration by the owner or opera
tor, that alternate design and operat
ing practices, together with location 
characteristics, will prevent the migra
tion of any hazardous constituents 
(see § 264.93) into the ground water or 
surface water at any future tilne. In 
deciding whether to grant an exemp
tion, the Regional Administrator will 
consider: 

Cll The nature and quantity of the 
wastes; 

C2) The proposed alternate design 
and operation; 

(3} The hydrogeologic setting of the 
facility, including the attenuative ca
pacity and thickness of the liners and 
soils present between the impound-
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n1ent and ground water or surface 
water; and 

(4) All other factors which \vould in
fluence the quality and mobility of the 
leachate produced and the potential· 
for it to migrai.e to ground water or 
surface v:1ater. 

Cc) A surface impoundment 1nust be 
designed, constructed, maintained, and 
operated to prevent overtopping re
sulting from normal or abnormal oper
ations; overfilling; wind and wave 
action; rainfall; run-on; malfunctions 
of level controllers, alarms, and other 
equipment; and human error. 

(d) A surface impoundment must 
have dikes that are designed, con
structed, and maintained with suffi. 
cient structural integrity to prevent 
massive failure of the dikes. In ensur
ing structural integrity, it must not be 
presumed that the liner system will 
function without leakage during the 
active life of the unit. 

Ce) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.222 Double-lined surface impound
ments: Exemption from Subpart F 
ground-water protection requirenn~nts. 

(a) The owner or operator of a 
double-lined surface impoundment is 
not subject to regulation under Sub· 
part F of this part if the following 
conditions are met: 

( 1) The impoundment (including its 
underlying liners) must be located en
tirely above the seasonal high water 
table. 

(2) The impoundment must be un
derlain by two liners which are de
signed and constructed in a manner 
that prevents the migration of .liquids 
into or out of the space between the 
liners. Both liners must meet all the 
specifications of § 264.221Ca). 

(3} A leak detection system must be 
designed. constructed, maintained, and 
operated between the liners to detect 
any migration of liquids into the space 
between the liners. 

(b) If liquid leaks into the leak de
tection system, the owner or operator 
must: 

(1) Notify the Regional Administra
tor of the h~ak in writing within seven 
days after d\•tecting the leak; and 

(2)(i> Within a period of time speci
fied in t..he permit, remove accunnllat
ed liquid, repair or replace the liner 
which is leaking to prevent the migra
tion of liquids through the liner, and 
obtain a certification from a qualified 
engineer that, to the best of his kno\vl
edge and opinion, the leak has been 
stopped; or 

(ii) If a detection monitoring pro
gram pursuant to § 264.98 has already 
been established in the permit <to be 
complied with only if a leak occurs}, 
begin to comply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

(c) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§§ 264.223-264.225 [Reserved] 

§ 264.226 l\1onitoring and inspection. 

Ca} During construction and installa· 
tion, liners <except in the case of exist
ing portions of surface impoundments 
exempt from § 264.221Ca)) and cover 
systems (e.g., membranes, sheets, or 
coatings) must be inspected for uni
formity, damage, and imperfections 
(e.g., holes, cracks, thin spots, or for
eign materials). Immediately after 
construction or installation: 

( 1) Synthetic liners and covers must 
be inspected to ensure tight seams and 
joints and the absence of tears, punc
tures, or blisters; and 

C2) Soil·based and admixed llners 
and covers must be inspected for in· 
perfections including lenses, cracks, 
channels, root holes, or other structur
al non-uniformities that may cause an 
increase in the permeability of the 
liner or cover. 

Cb) While a surface impoundn1ent ts 
in operation, it must be inspected 
weekly and after storms to detect evi
dence of any of the following: 

Cl) Deterioration, malfunctions, or 
improper oparation of overtopping 
control systems; 

C2> Sudden drops in the level of the 
impoundment's contents; and 

467 



§ 264.227 

(3) 'l'hc pre)it'llC<' of liquids in leak 
detection syste1n.<i, wil('rC in::;talled t.o 
cornply with § 264.222: and 

{4) SPvcre erosion or other signs of 
deterioration in dikes or other eon
tainn1cnt devices. 

(C) Prior to the issuance of a permit, 
and after any extended period of tirne 
cat least six monthsl during which the 
in1poundment \Vas not in service, the 
owner or operator rnust obtain a certi
fication from a qualified engineer that 
the irnpoundment's dike, including 
that portion of any dike which pro
vides freeboard, has structural integri
ty. The certification must establish, in 
particular, that the dike: 

( 1) Will withstand the stress of the 
pressure exerted by the types and 
amounts of wastes to be placed in the 
impoundment; and 

(2) \Vill not fail due to scouring or 
piping, without dependence on any 
liner system included in the surface 
impoundment construction. 

§ 264.227 Emergency repairs; contingency 
plans. 

(a) A surface impoundment must be 
removed from service in accordance 
with paragraph Cb) of this section 
when: 

Cl) The level of liquids in the im
poundJnent suddenly drops and the 
drop is not known to be ·caused by 
changes in the flows into or out of the 
impoundment; or 

(2) The dike leak:s. 
(b) When a surface impoundment 

must be removed from service as re
quired by paragraph <a> of this sec
tion, the owner or operator must: 

Cl> Immediately shut off the flov1 or 
stop the addition of \Vastes into the 
impoundment; 

(2) Immediately contain any surface 
leakage which has occurred or is oc
curring; 

(3) Immediately stop the leak; 
(4) Take any other necessary steps 

to stop or prevent catastrophic failure: 
C5) If a leak cannot be stopped by 

any other means, empty the lmpound
ment; and 

(6) Notify the Regional Administra
tor of the problem in writing within 
seven days after detecting the prob
lem. 

Title 40-Protection of Environment 

(C) As part of the cont.ini~ency plan 
req11irpd in Subpart D of this part, the 
owucr or op£:rator n1ust. specify a pro
cedure for co1nplying with the require
n1ents of paragraph (bl of this section. 

Cdl No surface i1npoundn1ent that 
has been removed frorn service in ac
cordance with the requirements of 
this section may be restored to service 
unless the portion of the in1pound
ment which was failing is repaired and 
the following steps are taken: 

(1) If the impoundment was removed 
from service as the result of actual or 
imminent dike failure, the dike's struc
tural integrity must be recertified in 
accordance with§ 264.226Cc>. 

(2) If the impoundment was removed 
from service as the result of a sudden 
drop in the liquid level, then: 

(i) For any existing portion of the 
impoundment, a liner must be in
stalled in compliance With § 264.22l(a) 
or § 264.222; and 

(ii) For any other portion of the im
poundment. the repaired liner system 
must be certified by a qualified engi
neer as meeting the design specifica
tions approved in the permit. 

<e> A surface impoundment that has 
been removed from service in accord
ance with the requirements of this sec
tion and that is not being repaired 
must be closed in accordance with the 
provisions of § 264.228. 

§ 264.228 Closure and post-clo8ure care. 

(a) At closure, the owner or operator 
must: 

Cl) Remove or decontaminate all 
waste residues, contaminated contain· 
ment system components <liners, etc.), 
contaminated subsoils. and structures 
and equipment contaminated with 
\Vaste and leachate, and manage them 
as hazardous waste unless § 261.J(d) of 
this chapter applies; or 

<2)(0 Eliminate free liquids by re
moving liquid wastes or solidifying the 
remaining wastes and waste residues; 

(ii) Stabilize remaining wastes to a 
bearing capacity sufficient to support 
final cover; and 

<iii) Cover the surface impoundment 
with a final cover designed and con· 
structed to: 
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(A) Provide !ong .. J.erm mi11imi;-;ulion 
of the migration of liqu1d.s through 
t.he closed ilnpounll1nent; 

(B) Function with minimu1n 1nainte-
11ance; 

CC) Promote drainage and miniinize 
erosion or abrasion of the final cover; 

(D) Accornmodat.e settling and sub
sidence so that the cover's integrity is 
maintained; and 

<E> Have a permeability less than or 
equal to the permeability of any 
bottom liner system or natural sub
soils present. 

Cb) If some waste residues or con· 
ta1ninated materials are left in place 
at final closure, the owner or operator 
must comply with all post-closure re
quirements contained in §§ 264.117-
264.120, inciuding maintenance and 
monitoring throughout the post-clo
sure care period (specified in the 
permit under § 264.117). The owner or 
operator must: 

(1) Maintain the integrity and effec
tiveness of the final cover, including 
making repairs to the cap as necessary 
to correct the effects of settling, sub
sidence, erosion, or other events; 

<2> Maintain and monitor the leak 
detection system in accordance with 
§ 284.222, where such a system is 
present between double liner systems; 

(3) Maintain and monitor the 
ground-water monitoring system and 
comply with all other applicable re
quirements of Subpart F of this part; 
and 

(4) Prevent run-on and run-off from 
eroding or otherwise damaging the 
final cover. 

(c)Cl> If an owner or operator plans 
to close a surface impoundment in ac
cordance with paragraph (a)(l) of this 
section~ and the impoundment does 
not comply with the liner require· 
ments of § 264.22l(a) and is not 
exempt from them in accordance with 
§ 264.22l(b), then: 

CD The closure plan for the im
poundment unde1· § 264.112 must In
clude both a plan for complying with 
paragraph (a)Cl) of this section and a 
contingent plan for complying with 
paragraph (al(2) of this section in case 
not an contaminated subsoils can be 
practicably removed at closure; and 

<ii) The owner or operator must pre
pare a contingent post-closure plan 

under § 264.118 for eornplying with 
paragraph (b) of this st~ction in ca.se 
not all cont.al.ninated subsoils can be 
practicably r&moved at closure. 

(2) l'he cost cstin1ates calculated 
under §§ 264.142 and 264.114 for clo
sure and post-closure care of an im
pound1nent subject t.o this paragraph 
n1ust include the cost of complying 
with the contingent closure plan and 
the contingent post-closure plan, but 
are not required to include the cost of 
expected closure under paragraph 
{a)( 1) of this section. 

Cd> During the post-closure care 
period, if liquids leak into a leak detec
tion systen1 installed under § 264.222, 
the owner or operator must notify the 
Regional Administrator of the leak in 
writing within seven days after detect
ing the leak. The Regional Adminis
trator will modify the permit to re
quire compliance with the require
ments of Subpart F of this part. 

§ 264.229 Special requirements for ignita
ble or reactive waste. 

Ignitable or reactive waste must not 
be placed in a surface impoundment, 
unless: 

Ca) The waste is treated, rendered, or 
mixed before or immediately after 
placement in the impoundment so 
that: 

(1) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

C2) Section 264.17Cb) ls complied 
with; or 

(b) The \Vaste is managed in such a 
way that it ls protected from any ma
terial or conditions which may cause it 
to ignite or react; or 

Cc) The surface impoundrnent is used 
solely for emergencies. 

§ 264.230 Special requirements for incom
patible wastes. 

Incompatible wastes, or incompati
ble wastes and materials, (see Appen
dix V of this part for examples) must 
not be placed in the same surface itn
poundment, unless § 264.17Cb} ts com
plied with. 
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~§ 21> 1.2:t1-2H 1.2 HI l H1•s1•n·t•1l I 

Subpart L-Waste Piles 

Sounci,:: 47 l"R :l:.!:159. July 26, l!l82, unle<>~ 
olht•rwise noted. 

Y 26-i.250 Applkal:iility. 

(a) 'The regulations in this subpart 
apply to owners and operators of fa
cilities that store or treat hazardous 
waste in piles, except as § 264.1 pro
vides otherwise. 

Cb) The regulations in this subpart 
do not apply to owners or operators of 
waste piles that are closed with wastes 
left in place. Such waste piles are sub
ject to regulation under Suhpart N of 
this part <Landfills). 

(c) The owner or operJ.tor of any 
waste pile that is inside or under a 
structure that provides protection 
from precipitation so that neither run
off nor leachate is generated is not 
subject to regulation under § 264.251 
or under Subpart F of this part, pro
vided that: 

< 1) Liquids or materials containing 
free liquids are not placed in the pile; 

(2) The pile is protected from sur
face water run-on by the structure or 
in some other manner; 

(3) The pile is designed and operated 
to control dispersal of the waste by 
wind, where necessary, by means other 
than wetting; and 

( 4) The pile will not generate leach
ate through decomposition or other 
reactions. 

§ 264.251 Design and operating require
rnents. 

(a) A waste pile Cexcept for an exist
ing portion of a \Vastc pile) must have: 

(1) A liner that is designed, con
structed, and instaUed to prevent any 
migration of wastes out of the pile 
into the adjacent subsurface soil or 
ground water or surface water at any 
time during the active life <including 
the closure period) of the waste pile. 
The liner may be constructed of mate
rials that may allow \Vaste to migrate 
into the liner itself (but not into the 
adjacent subsurface soil or ground 
water or surface water) during the 
active life of the facility. The Uher 
1nust be: 

Title 40-Protection of Environment 

< i) Co11sl rucll'd of n1at-1.:ria ls that 
have appropriate cht·iriical properties 
and m.1fficienl st.rl'ng! h and thickness 
to prevent failure due to pres.:;un.· gra· 
clients (including static head and ex
ternal hydrog<'ologic forces), physical 
conL:iCt with the waste or leachate to 
which they are exposed, climatic con· 
ditions. the stress of installation, and 
the stress of daily operation; 

Cii) Placed upon a foundation or base 
capable of providing support to the 
liner and resistance to pressure gradi
ents above and below the liner to pre
vent failure of the liner due to settle
ment, compression, or uplift; and 

(iii) Installed to cover all surround
ing earth likely to be in contact with 
the waste or leachate; and 

(2) A leachate collection and remov
al system immediately above the liner 
that is designed, constructed, main
tained, and operated to collect and 
remove leachate from the pile. The 
Regional Administrator will specify 
design and operating conditions in the 
permit to ensure that the leachate 
depth over the liner does not exceed 
30 cm <one foot). The leachate collec
tion and ren1oval system must be: 

(i) Constructed of materials that are: 
CA> Chemically resistent to the 

waste managed in the pile and the 
leachate expected to be generated; and 

(B) Of sufficient strength and thick
ness to prevent collapse under the 
pressures exerted by overlaying 
wastes, waste cover materials, and by 
any equipment used at the pile; and 

(ii> Designed and operated to func
tion without clogging through the 
scheduled closure of the waste pile. 

(b) The owner or operator will be ex
empted from the requirements of 
paragraph <a> of this section if the Re-. 
gional Administrator finds, based on a 
demonstration by the owner or opera
tor, that alternate design and operat
ing practices, together with location 
characteristics, will prevent the migra
tion of any hazardous constituents 
(see § 264.93) into the ground water or 
surface water at any future time. In 
deciding whether to grant an exemp~ 
tion, the Regional Administrator will 
consider: 

(1) The nature and quantity of the 
wastes; 
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l2) The proposed alternate design 
and operation; 

(3) The hydrogeOlogic setting or the 
facility, including attenu~t.ive capacity 
and thickness of the liners and soils 
present between the pile and ground 
water or surface water: and 

(4) All other factors which would in· 
fluence the quality and mobility of the 
leachate produced and the potential 
for it to n1igrate to ground water or 
surface water. 

(c) The owner or operator must 
design, construct, operate, and main
tain a run-on contl·ol system capable 
of preventing flow onto the active por
tion of the pile during peak discharge 
from at least a 25-year storm. 

(d) The owner or operator must 
design, construct, operate, and main
tain a run-off management system to 
collect and control at least the water 
volume resulting from a 24-hour, 25-
year storm. 

(e) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run·off control systems 
must be emptied or otherwise inan
aged expeditiously after stonns to 
maintain design capacity of the 
system. 

(f) If the pile contains any particu
late matter which may be subject to 
wind dispersal, the owner or operator 
must cover or otherwise manage the 
pile to control wind dispersal. 

(g) The Regional Administrator will 
specify in the permit all design and OP· 
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.252 Double-lined piles: Exemption 
from Subpart F ground-water protec
tion requirements. 

(a) The ovmer o:- operator of a 
double-lined waste pile is not subject 
to regulation under Subpart F of this 
part if the following conditions are 
met: 

Cl> The pile (including its underlying 
liners) must be located entirely above 
the seasonal high water table. 

(2) The pile must be underlain by 
two liners \Vhich are designed and con
structed in a manner that prevents the 
nligration of liquids into or out of the 
space between the liners. Both liners 

nu1st n1eet all the sperificalions of 
§ 264.251<a)(l). 

(3) A leak detection system 1nust be 
designed, const.ructed, maintained. and 
operated between the liners to detect 
any 1nigration of liquids into the space 
between the liners. 

(4) The pile 1nust have a leachate 
collection and removal system above 
the top liner that is designed, con
structed, maintained, and operated in 
accordance with § 264.251(a)(2). 

(b) If liquid leaks into the leak de
tection system, the owner or operator 
must: 

(1) Notify the Regional Administra
tor of the leak in writing within seven 
days after detecting the leak; and 

<2)(il Within a period of time speci
fied in the permit, remove accumulat
ed liquid, repair or replace the liner 
Which is leaking to prevent the migra
tion of liquids through the liner, and 
obtain a certificaton from a qualified 
engineer that, to the best of his knowl
edge and opinion, the leak has been 
stopped; or 

(ii) If a detection monitoring pro
gram pursuant to § 264.93 has already 
been established in the permit <to be 
complied with only if a leak occurs), 
begin to comply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

(c) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requiren1ents of this 
section are satisfied. 

§ 26'1.253 Inspection of liners: Exemption 
from Subpart F ground-water protec
tion requirements. 

(a) The owner or operator of a pile is 
not subject to regulation under Sub
part F of this part if the following 
conditions are met: 

(1) The pile <including its underlying 
liner) must be located entirely above 
the seasonal high water table. 

(2) The pile must be underlain by a 
liner <base) that meets all the specifi
cations of § 264.251(a)Cl). 

(3) The wastes in the pile must be 
removed periodically, and the liner 
must be inspected for deterioration, 
cracks, or other conditions that may 
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result in leaks. 'I'hc frt>Qucncy of in
spt>ction will he ~pecifird in the inspec
Uon plan required in § 264.15 and inust 
be based 011 the potential for the liner 
(base) to crack or otherwise deterio
rate under the conditions of operation 
ce.g., waste type, rainfall, loading 
rat.es, and subsurface st.ability). 

(4) The liner must be of sufficjent 
strength. and thickness to prevent fail
ure due to puncture, cracking, tearing, 
or other physical damage frotn equip
ment used to place waste in or on the 
pile or to clean and expose the liner 
surface for inspection_ 

(5) The pile must have a leachate 
collection and removal system above 
the liner that is designed, constructed, 
n1aintained, and operated in accord
ance with§ 264.25l(a)(2). 

(b} If deterioration, a crack, or other 
condition is identified that is causing 
or could cause a leak, the owner or op
erator must: 

(1) Notify the Regional Administra
tor of the condition in writing within 
seven days after detecting the condi
tion; and 

(2)(i) Repair or replace the liner 
<base> and obtain a certification from 
a qualified engineer that, to the best 
of his knowledge and opinion, the 
liner (base} has been repaired and 
leakage will not occur; or 

OD If a detection monitoring pro
gt"am pursuant to § 264.98 has already 
been established in the permit (to be 
complied with only if a lea~ occurs), 
begin to comply with that progran1 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

Cc) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.254 Monitoring and inspection. 

<a) During construction or installa
tion, liners (except in the case of exist
ing portions of piles exempt from 
§ 264.251(a)) and cover systems <e.g., 
inembranes, sheets, or coatings) must 
be inspected for uniformity, damage, 
and imperfections (e.g., holes, cracks, 
thin spots, or foreign materials). Im
mediately after construction or instal
lation: 

Title 40-Protec:tion of Environment 

(1) Synlhetic liners and co\•er.s 1n11st 
be in:>pccted to ensnre tig-ht sea1ns and 
joints and the absence of tears, punc
turrs, or blisters; and 

<2> Soil-based and admixed liners 
and covers must be inspected for ini
perfections including lenses, cracks, 
channels, root holes, or other structur
al non-unifonnities that may cause an 
increase in the permeability of the 
liner or cover. 

(b) While a waste pile is in oper
ation, it must be inspected \veekly and 
after storms to detect evidence of any 
of the following: 

(1) Deterioration, malfunctions, or 
improper operation of run-on and run
off control systems; 

(2) The presence of liquids in leak 
detection systems, where installed to 
comply \Vith § 264.252; 

(3) Proper functioning of wind- dis
persal control systems, where present; 
and 

( 4) The presence of leachate in and 
proper functioning of leachate collec
tion and removal systems, whera 
present. 

§ 264.255 (Reserved) 

§ 264.256 Special requirements for ignita
ble or reactive waste. 

Ignitable or reactive waste must not 
be placed in a waste pile uniess: 

(a) The waste is treated, rendered, or 
mixed before or immediately after 
placement in the pile so that: 

( 1) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 . 
of this chapter, and 

C2) Section 264.l 7(b) is complied 
with: or 

Cb> The waste is managed in suCh a 
Way that it is protected from any ma
terial or conditions \Vhich may cause it 
to ignite or react. 

§ 264.257 Special requirement:> for incom
patible wastes. 

(a) Incompatible wastes, or incom
patible wastes and materials, (see Ap
pendix V of this part for examples) 
must not be placed in the same pile, 
unless§ 264.17Cb} is complied with. 

Cb) A pile of hazardous v.raste that is 
incompatible with any waste or other 
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nuiterial stored nearby in containers, 
other piles. open tanks, or surfacP i1n
poundments n1ust be St'parated fro1n 
the other n1alt•rials, or protected from 
the1n by n1eans of a dike, berm, wall. 
or other device. 

Cc> Hazardous waste n1ust not be 
piled on the same base where incon1-
patible wastes or materials were previ
ously piled, unless the base has been 
decontaminated sufficiently to ensure 
compliance with§ 264.17(b). 

§ 264.258 Closure and post-closure care. 

Ca) At closure, the owner or operator 
must remove or decontaminate all 
waste residues, contaminated contain
ment system components (liners, etc.), 
contaminated subsoils, and structures 
and equipment contaminated \Vith 
waste and leachate, and manage them 
as hazardous waste unless § 261.3(d) of 
this chapter applies. 

(b) If, after removing or decontami
nating all residues and making all rea
sonable efforts to effect removal or de
contamination of contaminated com
ponents, subsoils, structures, and 
equipment as required in paragraph 
<a> of this section, the owner or opera~ 
tor finds that not all contaminated 
subsoils can be practicably removed or 
decontaminated, he must close the fa
cility and perform post-closure care in 
accordance with the closure and post
closure care requirements that apply 
to landfills<§ 264.310). 

(c)(l) The owner or operator of a 
waste pile that does not coinply with 
the liner requirements of 
§ 264.251(a)(l) and is not exempt from 
them in accordance with §§ 264.250Cc) 
or 264.251Cb), must: 

(i) Include in the closure plan for 
the plle under § 254.112 both a plan 
for complying with paragraph Ca) of 
this section and a contingent plan for 
complying with Paragraph Cb) of this 
seetion in case not all contaminated 
subsoils can be practicably removed at 
closure; and 

(ii) Prepare a contingent post-clo
sure plan under § 264.118 for comply
ing with paragraph Cb) of this section 
in case not all contaminated subsoils 
can be practicably removed at closure. 

(2) The cost estimates calculated 
under §§ 264.142 and 264.144 for clo
sure and post-closure care of a pile 

subject. t.o this paragra{lh nn1st include 
the c:ost of con1plying with the contin
gpnt closure plan nnd thC' contingent 
post-closure plan, but are not required 
to include the cost of expect.ed closure 
under paragraph (a) of this section. 

§§ 26-1.259-26-1.269 [Rcsen·ed I 

Subpart M-Land Treatment 

SOURCE: 47 FR 32361, July 26, 1982, unless 
otherwise noted. 

§ 264.270 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that treat or dispose of hazard
ous waste in land treatment units, 
except as § 264.1 provides otherwise. 

§ 264.271 Treatment program. 

<a> An owner or operator subject to 
this subpart must establish a land 
treatment program that is designed to 
ensure that hazardous constituents 
placed in or on the treatment zone are 
degraded, transformed, or il;nmobilized 
within the treatment zone. The Re
gional Administrator \Vill specify in 
the facility permit the elements of the 
treatment program, including: 

C 1) The wastes that are capable of 
being treated at the unit based on a 
demonstration under § 264.272; 

(2) Design measures and operating 
practices necessary to maximize the 
success of degradation, transforma
tion, and immobilization processes in 
the treatment zone in accordance with 
§ 264.273<a>; and 

(3) Unsaturated zou..: monitoring 
provisions meeting the requirements 
of § 264.278. 

(b) The Regional Administrator will 
specify in the facility permit the haz
ardous constituents that must be de
graded, transformed, or immobilized 
under this subpart. Hazardous con
stituents are constituents identified in 
Appendix VIII of Part 261 of this 
chapter that are reasonably expected 
to be in, or derived from, waste placed 
in or on the treatment zone. 

(c) The Regional Administrator will 
specify the vertical and horizontal di
mensions of the treatment zone in the 
facility permit. The treatment zone is 
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I.he portion of the 111u-;aturated zone 
below and including the laud snrface 
in which the owner or opt'rator in
tends to ma.intain the conditions nec
e<>sary for effective degradation, trans
forn1ation, or irntnobili:'.ation of haz
ardous constituents. The inaxhn1nn 
depth of the treatment zone must be: 

< 1) No more than 1.5 meters <5 feet) 
from the initial soil surface; and 

(2) ?vlore than 1 meter (3 feet) above 
the seasonal high water table. 

§ 264.272 Treatment demonstr.i.tion. 

(a) For each waste that will be ap
plied to the treatn1ent zone, the owner 
or operator must demonstrate, prior to 
application of the waste, that hazard
ous constituents in the waste can be 
completely degraded, transformed, or 
immobilized in the treatment zone. 

(b) In making this demonstration, 
the owner or operator may use field 
tests, laboratory analyses, available 
data, or, in the case of existing units, 
operating data. If the owner or opera
tor intends to conduct field tests or 
laboratory analyses in order to make 
the demonstration required under 
paragraph Ca) of this section, he must 
obtain a treatment or disposal permit 
under § 270.63. The Regional Adminis
trator will specify in this permit the 
testing, analytical, design, and operat
ing requirements (including the dura
tion of the tests and analyses, and, in 
the case of field tests, the horizontal 
and vertical dimensions of the treat
ment zone, monitoring procedures, clo
sure and clean-up activities) necessary 
to meet the requirements in para
graph (c) of this section. 

(c) Any field test or laboratory anal
ysis conducted in order to make a dem
onstration under paragraph (a) of this 
section must: 

Cl) Accurately simulate the charac
teristics and operating conditions for 
the proposed land treatment unit in
cluding: 

(i) The characteristics of the waste 
(including the presence of Appendix 
VIII of Part 261 of this chapter con* 
stituents); 

(ii) The climate in the area; 
Ciii> The topography of the sur

rounding area; 

Title 40-Protection of Environment 

<iv) 'l,h<' characlcristics of the soil in 
the trea1.1ncnt zone <including dt>pth>; 
and 

(v) The operating practices to be 
used at the unit. 

C2) Be likely to sho\v that hazardous 
constituents in the wa:>t.e to be tested 
\\'ill be conipletely degraded, trans
formed, or imtnobilized in the treat
ment zone of the proposed land treat-
1nent unit; and 

(3) Be conducted in a manner that 
protects human health and the envi~ 
ronment considering: 

(i) The characteristiCs of the waste 
to be tested; 

(ii) The operating and monitoring 
measures taken during the course of 
the test; 

(iii) The duration of the test; 
(iv) The volume of waste used in the 

test; 
(v) In the case of field tests, the Po

tential for migration of hazardous con
stituents to ground water or surface 
water. 

[47 FR 32361. July 26, 1982, as amended at 
48 FR 14294, Apr. 1, 19831 

§ 264.273 Design iind operating require
ments. 

The Regional Administrator will 
specify in the facility permit how the 
owner or operator will design, con
struct, operate, and maintain the land 
treatment unit in compliance with this 
section. 

(a) The owner or operator must 
design, construct, operate, and main
tain the unit to maximize the degrada
tion, transformation, and immobiliza
tion of hazardous constituents in the 
treatment zone. The owner or opera
tor must design, construct, operate, 
and maintain the unit in accord with 
all design and operating conditions 
that were used in the treatment dem
onstration under § 264.272. At a mini
mum, the Regional Administrator will 
specify the following in the facility 
permit: 

<l) The rate and method of waste 
application to the treatment zone; 

(2) Measures to control soil pH; 
(3) Measures to enhance microbial or 

chemical reactions <e.g., fertilization, 
tilling); and 
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(4) Measures to control the n1oisturt' 
content of the treal1nent zone. 

(b) The owner or operator 1nust 
design, construct. operat.e, and n1ain
tain t.he treatment zone to minin1ize 
run-off of hazardous constituents 
during the active life of the land treat
ment unit. 

(c) The owner or operator must 
design, construct, operate, and main
tain a run-on control syste1n capable 
of preventing flow onto the treatment 
zone during peak discharge from at 
least a 25-year storm. 

(d) The owner or operator must 
design, construct, operate, and main
tain a run-off inanagement system to 
collect and control at least the water 
volume resulting from a 24-hour, 25-
year storm. 

(e) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run~off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
maintain the design capacity of the 
system. 

(f) If the treatment zone contains 
particulate matter which may be sub
ject to wind dispersal, the owner or op
erator must manage the unit to con
trol wind dispersal. 

(g) The owner or operator must in· 
spect the unit weekly and after storms 
to detect evidence of: 

(1) Deterioration, malfunctions, or 
improper operation of run-on and run
off control systems; and 

(2) Improper functioning of wind 
dispersal control measures. 

§§ 264.274-264.275 [Reserved] 

§ 264.276 Food-chain crops. 

The Regional Administrator may 
allow the growth of food-chain crops 
in or on the treatment zone only if the 
owner or operator satisfies the condi
tions of this section. The Regional Ad
ministrator will specify in the facility 
permit the specific food·chaJn crops 
which may be grown. 

<a)(l) The owner or operator must 
demonstrate that there is no substan
tial risk to human health caused by 
the growth of such crops in or on the 
treatment zone by demonstrating, 
prior to the plantlng of such crops, 

that hazardous constituPnts other 
1 han ca.dmiu1n: 

(i) Will not be transferred to the 
food or feed port.ions of the crop by 
plant. uptake or <lircct contact. and 
will not otherwise be ingested by food
chain anin1als (e.g., by grazing}; or 

<ii) Will not occur in greater concen
trations in or on the food or feed por
tions of crops grown on the treatment 
zone than in or on identical portions 
of the same crops grown on untreated 
soils under similar conditions in the 
srune region. 

(2) The O\vner or operator must 
make the demonstration required 
under this paragraph prior to the 
planting of crops at the facility for all 
constituents identified in Appendix 
VIII of Part 261 of this chapter that 
are reasonably expected to be in, or 
derived from, waste placed in or on the 
treatment zone. 

( 3) In maki(lg a demonstration under 
this paragraph, the owner or operator 
may use field tests, greenhouse stud~ 
ies, available data, or, in the case of 
existing units, operating data, and 
n1ust: 

<D Base the demonstration on condi
tions similar to those present in the 
treatment zone, including soil charac
teristics (e.g., pH, cation exchange ca
pacity), specific wastes, application 
rates, application methods, and crops 
to be grown; and 

(ii) Describe the procedures used in 
conducting any tests, including the 
sample selection criteria, sample size·, 
analytical methods, and statistical pro
cedures. 

(4) If the owner or operator Intends 
to conduct field tests or greenhouse 
studies in order to make the demon
stration required under this para
graph, he must obtain a permit for 
conducting such activities. 

(b) The owner or operator must 
comply with the following conditions 
if cadmium is contained in v1astes ap
plied to the treatment zone: 

( 1 )( D The pH of the waste and soil 
mixture must be 6.5 or greater at the 
time of each waste application, except 
for waste containing cadmium at con
centrations of 2 mg/kg (dry weight) or 
less; 

(ii) The annual application of cadmi· 
um from waste must not exceed 0.5 
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kilogran1s per hedare (kg/ha) on land 
use<l for produetion of tobacco, leafy 
vegetables. or root crops grown for 
huinan consun1ption. F'or other food
chain crops, the annual cadmiun1 ap
plication ralc n1ust not exceed: 

Time permd 

P1esen1 to June 30. 1984 .. 
July 1, 1984 to Dec. 31, 19ll6 ... 
Beginning Jan. 1, 1967 .. 

Annual 
Cd 

applica. 
tion rale 

(kilo
grams ,,., 

hectare) 

2.0 
1.25 
0.5 

(iii) The cumulative application of 
cadmium from waste must not exceed 
5 kg/ha if the waste and soil mixture 
has a pH of less than 6.5; and 

(iv) If the waste and soil mixture has 
a pH of 6.5 or greater or is maintained 
at a pH of 6.5 or greater during crop 
growth, the cu1nulative application of 
cadmium from waste must not exceed: 
5 kg/ha if soil cation exchange capac~ 
ity <CEC) is less than 5 meq/100g; 10 
kg/ha if soil CEC is 5-15 meq/lOOg; 
and 20 kg/ha if soil CEC is greater 
than 15 meq/100g; or 

(2)(i) Animal feed must be the only 
food-chain crop produced; 

(ii) The pH of the waste and soil 
mixture must be 6.5 or greater at the 
time of waste application or at the 
time the crop is planted, \Vhichever 
occurs later, and this pH level must be 
maintained whenever food-chain crops 
are grown; 

(iii) There must be an operating plan 
\Vhich demonstrates how the animal 
feed will be distributed to preclude in
gestion by humans. The operating 
plan must describe the measures to be 
taken to safeguard against possible 
health hazards from cadmium enter
ing the food chain, which may result 
from alternative land uses; and 

Civ) Future property owners must be 
notified by a stipulation in the land 
record or property deed which states 
that the property has received \Vaste 
at high cad1nium application rates and 
that food-chain crops must not be 
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grown except in con1plianee with para· 
gntph CbH2) of this section. 

!;? 2li.t277 iltl'!il'C\'cd] 

S 26·i.27H Unsaturated zone 1nonitoring. 

An owner or operator subject to this 
subpart inust establish an unsaturated 
zone monitoring program to discharge 
the following responsibilities: 

(a) The ov:ner or operator must 
monitor the soil and soil-pore liquid to 
determine whether hazardous con
stituents migrate out of the treatment 
zone. 

(1) The Regional Administrator will 
specify the hazardous constituents to 
be monitored in the facility permit. 
The hazardous constituents to be 
lnonitored are those specified under 
§ 264.27Hbl. 

<2> The Regional Administrator may 
require monitoring for principal haz
ardous constituents <PHCs) in lieu of 
the constituents specified under 
§ 264.27l(b). PHCs are hazardous con
stituents contained in the wastes to be 
applied fl,t the unit that are the most 
difficult to treat, considering the com
bined effects of degradation, transfor
mation, and immobilization. The Re
gional Administrator '\Vill establish 
PHCs if he finds, based on waste anal
yses, treatment demonstrations, or 
other data, that effective degradation, 
transformation, or immobilization of 
the PHCs will assure treatment at at 
least equivalent levels for the other 
hazardous constituents in the wastes. 

Cb) The owner or operator must in
stall an unsaturated zone monitoring 
syste1n that includes soil monitoring 
using soil cores and soil-pore liquid 
monitoring using devices such as lysi
meters. The unsaturated zone moni
toring system must consist of a suffi
cient number of san1pling points at ap
propriate locations and depths to yield 
samples that: 

(1) Represent the quality of back
ground soil-pore liquid quality and the 
chemical make-up of soil that has not 
been affected by leakage from the 
treatment zone; and 

<2) Indicate the quality of soil-pore 
liquid and the chemical make-up of 
the soil belo\V the treatment zone. 

(c) The owner or operator must es
tablish n. background value for each 
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hazardous const.ituent t.o be 1nonitored 
under par;-tgraph (a) of this section. 
Thr pcrrnit will specify the back
ground values for each constituent or 
specify the procedures to be used to 
calculate the background values. 

Cl) Background soil \'alues may be 
based on a one-time sa1npling at a 
background plot having characteristics 
similar to those of the treatment zone. 

(2) Background soil-pore liquid 
values must be based on at least quar
terly sa1npling for one year at a back
ground plot having characteristics 
similar to those of the treatment zone. 

(3) The owner or operator must ex
press all background values in a form 
necessary for the determination of sta
tistically significant increases under 
paragraph (f) of this section. 

(4) In taking samples used in the de
termination of all background values, 
the ov.ner or operator must use an un
saturated zone monitoring system that 
complies with paragraph (b)(l) of this 
section. 

(d) The owner or operator must con
duct soil monitoring and soil-pore 
liquid monitoring immediately below 
the treatment zone. The Regional Ad
ministrator will specify the frequency 
and timing of soil and soil-pore liquid 
monitoring in the facility permit after 
considering the frequency, timing, and 
rate of waste application, and the soil 
permeability. The owner or operator 
must express the results of soil and 
soil-pore liquid monitoring in a form 
necessary for the determination of sta
tistically significant increases under 
paragraph <f> of this section. 

<e> The owner or operator must use 
consistent sampling and analysis pro
cedures that are designed to ensure 
sampling results that provide a reli
able indication of soil-pore liquid qual
ity and the chemical make-up of the 
soil below the treatment zone. At a 
minin1um, the owner or operator tnust 
implement procedures and techniques 
for: 

( 1) Sample collection; 
(2) Sample preservation and ship-

ment; 
(3) Analytical procedures; and 
(4) Chain of custody control. 
(f) The owner or operator must de

termine whether there is a statistical
ly significant change over background 

value:s for ally h<lzardous constituent 
to be monitored under paragraph (a) 
of this section below tile l.reatn1ent 
zone each tin1c hf' conducts soil moni· 
taring and soil-pore liquid 1nonitoring 
under paragraph ld) of this sect.ion. 

( 1) In determining whether a statis
tically significant increase has oc
curred, the owner or operator must 
compare the value of each constituent, 
as determined under paragraph Cd) of 
this section, to the backgrow1d value 
for that constituent according to the 
statistical procedure specified in the 
facility permit under this parag,raph. 

C2) The owner or operator must de
termine whether there has been a sta
tistically significant increase below the 
treatment zone within a reasonable 
tilne period after co1npletion of sam
pling. The Regional Administrator will 
specify that time period in the facility 
permit after considering the complex
ity of the statistical test and the avail
ability of laboratory facilities to per
form the analysis of soil and soil-pore 
liquid samples. 

(3) The owner or operator must de
termine whether there is a statistical
ly significant increase below the treat
ment zone using a statistical procedure 
that provides reasonable confidence 
that migration from the treatment 
zone will be identified. The Regional 
Administrator will specify a statistical 
procedure in the facility permit that 
he finds: 

(i) Is appropriate for the distribution 
of the data used to establish back
ground values; and 

(ii) Provides a reasonable balance be
tween the probability of falsely identi
fying migration from the treatment 
zone and the probability of failing to 
identify real migration from the treat
ment zone. 

(g) If the owner or operator deter
mines, pursuant to paragraph (f) of 
this section, that there is a statistical
ly significant increase of hazardous 
constituents below the treatment zone, 
he inust: 

(1) Notify the Regional Administra
tor of this finding in writing within 
seven days. The notification must indi
cate what constituents have shown 
statistically significant increases. 

( 2) Within 90 days, submit to the Re
gional Administrator an application 
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for a pennit u1odifh.:;i.tinn t.o 1nodify 
I.he operating practices al the [acilily 
in order t1) n1axin1izc the success of 
der~radation, transformation. or hnrno
bili~ation processes in the treat1nent 
zoni:. 

(hl If the owner or operator deler
tnines, pursuant lo paragraph <f) of 
this section, that there is a statistical
ly significant increase of hazardous 
constituents below the treattnent zone, 
he may demonstrate that a source 
other than regulated units caused the 
increase or that the increase resulted 
from an error in sampling, analysis, or 
evaluation. While the owner or opera
tor may make a demonstration under 
this paragraph in addition to, or in 
lieu of, submitting a permit modifica
tion application under paragraph 
(g)(2) of this section, he is not relieved 
of the requirement to submit a permit 
modification application \Vithin the 
time specified in paragraph (g)(2) of 
this section unless the demonstration 
made under this paragraph successful
ly shows that a source other than reg· 
ulated units caused the increase or 
that the increase resulted from an 
error in sampling, analysis, or evalua
tion. In making a de1nonstration under 
this paragraph, the owner or operator 
must: 

(1) Notify the Regional Administra
tor in \vriting within seven days of de
termining a statistically significant in
crease below the treatment zone that 
he intends to n1ake a determination 
under this paragraph; 

(2) Within 90 days, submit a report 
to the Regional Ad..>ninistrator demon
strating that a source other than the 
regulated units caused the increase or 
that the increase resulted fZ.om error 
in sampling, analysis, or evaluation: 

(3) Within 90 days, submit to the Re
gional Administrator an application 
for a permit modification to make any 
appropriate changes to the unsaturat
ed zone monitoring program at the fa~ 
cility; and 

(4) Continue to monitor in accord
ance with the unsaturated zone moni
toring program established under this 
section. 

§ 26.J.279 Recordkeeping. 

The owner or operator must include 
hazardous \vaste application dates and 
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rat.es iu the operating reC'ord required 
under§ 264.73. 

§ 26'1.2!i0 Closure and post-closure care. 

(a> Duriu& the closure period the 
owner or operator n1ust: 

Cl> Continue all operations (includ
ing pII contro1) necestiary to maximize 
deg-radation, transformation, or immo
bilization of hazardous constituents 
within the treatment zone as required 
under § 264.273(a), except to the 
extent such n1easures are inconsistent 
with paragraph (a)(8) of this section. 

(2) Continue all operations in the 
treatment zone to minimize run-off of 
hazardous constituents as required 
under § 264.273(bl; 

(3) Maintain the run-on control 
system required under § 264.273{c); 

(4) Maintain the run-off manage-
ment system required under 
§ 264.273(d); 

(5) Control wind dispersal of hazard-
ous \vaste if required under 
§ 264.273(!); 

(6) Continue to comply with any 
prohibitions or conditions concerning 
growth of food·chain crops under 
§ 264.276; 

(7) Continue unsaturated zone moni
toring in compliance with § 264.278, 
except that soil~pore liquid monitoring 
may be terminated 90 days after the 
last application of waste to the treat· 
ment zone~ and 

(8) Establish a vegetative cover on 
the portion of the facility being closed 
at such tin1e that the cover will not 
substantially impede degradation, 
transformation, or immobilization of 
hazardous constituents in the treat
ment zone. The vegetative cover must 
be capable of maintaining growth 
without extensive maintenance. 

Cb) For the purpose of complying 
with § 264.115, when closure is com
pleted the o\vner or operator may 
submit to the 1?.egional Administrator 
certification by an independent quali
fied soil scientist, in lieu of an inde
pendent registered professional engi· 
neer, that the facility has been closed 
in accordance with the specifications 
in the approved closure plan. 

(c) During the post-closure care 
period the owner or operator must: 
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( 1) Cont.irnie all operations <inrlucl
ing pH control) necessary to enhance 
dcgradatiou and t.ransforrnation and 
sustain hnmobilizat.ion of hazardous 
constituents in the trcallnPnt zone to 
the extent that such tneasures are 
consistent with other post-closure care 
activities; 

<2> Maintain a vegetative cover over 
closed portions of the facility; 

(3) Maintain the run-on control 
system required under§ 264.273(c); 

(4) Maintain the run-off manage-
ment system required under 
§ 264.273(d); 

C5l Control wind dispersal of hazard-
ous waste if required under 
§ 264.273(f); 

(6} Continue to comply with any 
prohibitions or conditions concerning 
growth of food-chain ciops under 
§ 264.276; and 

(7) Continue unsaturated zone moni
toring in compliance with § 264.278, 
expect that soil-pore liquid monitoring 
may be terminated 90 days after the 
last application of waste to the treat
ment zone. 

(d) The owner or operator is not sub
ject to regulation under paragraphs 
(a)(8) and Cc) of this section if the Re
gional Administrator finds that the 
level of hazardous constituents in the 
treatment zone soil does not exceed 
the background value of those con· 
stituents by an amount that is statisti· 
cally significant when using the test 
specified in paragraph (d)(3) of this 
section. The owner or operator may 
submit such a demonstration to the 
Regional Administrator at any time 
during the closure of post·closure care 
periods. For the purposes of this para
graph: 

(1) The owner or operator must es
tablish background soil values and de
termine whether there is a statistical
ly significant increase over those 
values for all hazardous cohstituents 
specified in the facility permit under 
§ 264.271 (b). 

(i) Background soil values may be 
based on a one-time sampling of a 
background plot having characteristics 
similar to those of the treatment zone. 

(ii) The owner or operator must ex· 
press background values and values 
for hazardous constituents in the 
treatment zone in a form necessary for 

thC' detern1ination of statistically sig
nificant increases under paragraph 
<dH3) of this section. 

<2) In taking san1ples used in the de
tern1ination of background and treat
n1ent zone values, the owner or opera
tor ntust take san1ples at a sufficient 
nun1ber of sa1np1ing points and at ap
propriate locations and depths to yield 
samples that represent the chemica1 
make-up of soil that has not been af
fected by leakage from the treatment 
zone and the soil within the treatment 
zone, respectively. 

(3) In determining whether a statis
tically significant increase has oc
curred, the owner oi- operator must 
compare the value of each constituent 
in the treatment zone to the back
ground value for that constituent 
using a statistical procedure that pro·· 
vides reasonable confidence that con
stituent presence in the treatment 
zone will be identified. The owner or 
operator must use a statistical proce
dure that: 
' (i) ls appropriate for the distribution 
of the data used to establish back· 
ground values; and 

CiD Provides a reasonable balance be
t\veen the probability of falsely identi
fying hazardous constituent presence 
in the treatment zone and the proba· 
bility of failing to identify real pres
ence in the treatment zone. 

Ce) The owner or operator is not sub
ject to regulation under Subpart F of 
this chapter if the Regional Adminis
trator finds that the owner or opera
tor satisfies paragraph ( d) of this sec
tion and if unsaturated zone monitor· 
ing under § 264.278 indicates that haz
ardous constituents have not migrated 
beyond the treatment zone during the 
active life of t.he land treatment unit. 

§ 264.281 Special requirements for ignita~ 
hie or reactive waste. 

The owner or operator must not 
apply ignitable or reactive waste to 
the treatment zone unless: 

(a) The waste is immediately incor
porated into the soil so that: 

(1) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of ignitable or re· 
active waste under § 261.21 or- § 261.23 
of this chapter; and 
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(2) Sect.io11 264.17(0) is complied 
with: or 

(b) The waste is n1a11aged in such a 
way that it ii:; protected fron1 any ma
terial or conditions Which may cause it 
to ignite or reacl. 

§ 26.t.282 Specinl requi1"e1nents for incom
patible wastes. 

The owner or operator must not 
place incompatible wastes, or incom
patible wastes and materials (see Ap
pendix V of this part for examples), in 
or on the same treatment zone, unless 
§ 264.l 7(b) is co1nplied with. 

§§ 264.283-264.299 [Reserved} 

Subpart N-Landfills 

SOURCE: 47 FR 32365, July 26, 1982, unless 
otherwise noted. 

§ 264.300 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that dispose of hazardous waste 
in landfills, except as § 264.l provides 
otherwise. 

§ 26-1.301 Design and operating require
ments. 

Ca) A landfill <except for an existing 
portion of a landfill) must have: 

( 1) A liner that is designed, con
structed, and installed to prevent any 
migration of wastes out of the landfill 
to the adjacent subsurface soil or 
ground water or surface water at any
time during the active life (including 
the closure period) of the landfill. The 
liner must be constructed of materials 
that prevent wastes fron1 passing into 
the liner during the active life of the 
facility. The liner must be: · 

CD Constructed of materials that 
have appropriate chemical properties 
and sufficient strength and thickness 
to prevent failure due to pressure gra
dients (including static head and ex
ternal hydrogeologic forces), physical 
contact with the waste or leachate to 
which they are exposed, climatic con
ditions, the stress of installation, and 
the stress of daily operation; 

CiD Placed upon a foundation or base 
capable of providing support to the 
liner and resistance to pressure gradi
ents above and below the liner to pre-
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vent failure of the liner due to settle-
111ent, con1pression, or uplift; and 

(iii) Installed to cover all surround
ing eart.h likely to be in contact with 
the waste or leachate; and 

(2) A leachate collection and ren1ov
al system hnmediately above the liner 
that is designed, constructed, main
tained. and operated to collect and 
remove leachate from the landfill. The 
Regional Administrator will specify 
design and operating conditions in the 
permit to ensure that the leachate 
depth over the liner does not exceed 
30 cm <one foot). The leachate collec
tion and removal system must be: 

(i) Constructed of materials that are: 
(A) ChemicaUy resistant to the 

waste managed in the landfill and the 
leachate expected to be generated; and 

CB} Of sufficient strength and thick:
ness to prevent collapse under the 
pressures ·exerted by overlying wastes, 
waste cover materials, and by any 
equipment used at the landfill; and 

<ii) Designed and operated to fu...1.e
tion without clogging through the 
scheduled closure of the landfill. 

(b) The owner or operator will be ex
empted from the requirements of 
paragraph (a) of this section if the Re
gional Administrator finds, based on a 
demonstration by the owner or opera
tor, that alternative design and operat
ing practices, together with location 
characteristics, will prevent the migra
tion of any hazardous constituents 
<see § 264.93) into the ground water or 
surface water at any future time. In 
deciding whether to grant an exemp
tion, the Regional Administrator will 
consider: 

(1) The nature and quantity of the 
wastes; 

(2) The proposed alternate design 
and operation; 

(3) The hydrogeologic setting of the 
facility, including the attenuative ca
pacity and thickness of the liners and 
soils present between the landfill and 
ground water or surface water; and 

(4) All other factors which \vould in
fluence the quaUty and mobility of the 
leachate produced and the potential 
for it to migrate to ground water or 
surface water. 

(c} The owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
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of preventing flow onto the active por
t.ion of the landfill during peak dis
charge frotn at least a 25.year storn1. 

<dl The owner or opera.tor n1ust 
design, construct, operate, and main
tain a run-off tnanagement system to 
collect and control at least the water 
volu1ne resulting from a 24-hour, 25-
year storm. 

(el Collection and holding facilities 
<e.g., tanks or basins} associated with 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
maintain design capacity of the 
system_ 

(f} If the landfill contains any par
ticulate matter \Vhich may be subject 
to wind dispersal, the owner or opera
tor must cover or otherwise manage 
the landfill to control wind dispersal. 

(g) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.302 Double-lined landfills: Exemp
tion from Subpart F grnund-water pro
tection requirements. 

Ca> The owner or operator of a 
double-lined landfill is not subject to 
regulation under Subpart F of this 
part if the following conditions are 
met: 

(1) The landfill <including its under
lying liners} must be located entirely 
above the seasonal high water table. 

(2) The landfill must be underlain 
by two liners which are designed and 
constructed in a manner to prevent 
the migration of liquids into or out of 
the space between the liners. Both 
liners must meet all the specifications 
of§ 264.301Ca)(l). 

(3) A leak detection system must be 
designed, constructed, maintained, and 
operated between the liners to detect 
any migration of liquid into the space 
between the liners. 

C4) The landfill must have a leachate 
collection end removal system above 
the top liner that is designed, con
structed, maintained, and operated 1n 
accordance with § 264.30l(a}(2)_ 

<b) If liquid leaks into the leak de
tection system, the owner or operator 
must: 

<1) Notify the RegionaJ Ad1ninistra
tor of the leak in writing within seven 
days after det.t·cting the leak; and 

C2HiJ Within a period of ti1ne speci
fied in the pern1it, remove accumulat
ed liquid, repair or replace the liner 
which is leaking to prevent the migra
tion of liquids through the liner. and 
obtain a certification from a qualified 
engineer that, to the best of his knowl
edge and opinion, the leak has been 
stopped; or 

OD If a detection monitoring pro
gram pursuant to § 264.98 has already 
Peen established in the permit <to be 
complied with only if a leak occurs), 
begin to comply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

(c) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.303 Monitoring and inspection. 

(a) During construction or installa
tion, liners <except in the case of exist
ing portions of landfills exempt from 
§ 264.30l(a)) and cover systems (e.g., 
membranes, sheets, or coatings) must 
be inspected for uniformity, damage, 
and imperfections <e.g., holes, cracks, 
thin spots, or foreign materials). Im
mediately after construction or instal
lation: 

<ll Synthetic liners and covers must 
be inspected to ensure tight seams and 
joints and the absence of tears, punc
tures, or blisters; and 

(2) Soil-based and admixed liners 
and covers must be inspected for im
perfections including lenses, cracks, 
channels, root holes, or other structur
al non-uniformities that may cause an 
increase in the permeability of the 
liner or cover. 

(b) While a landfill is in operation, it 
must be inspected weekly and after 
storms to detect evidence of any of the 
following: 

( 1) Deterioration, malfunctions, or 
improper operation of run-on and run
off control systems; 

(2) The presence of liquids in leak 
detection systems, where installed to 
comply with § 264.302; 
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C.'l) Proper functioni"nt:{ of \Vind dis
persal conlrol :;ysl1~rr1s, where presPnt; 
and 

(4) The presence of leachate in and 
proper functionin~ of leachate collec
tion and rcn1oval systems, where 
present. 

§.§ 264-.304-264.308 IHesen'edl 

§ 264.309 Surveying and reco["dkeeping. 

1.'he o\Vner or operator of a landfill 
inust 1naintain the following ite1ns in 
the operating record required under 
§ 264.73: 

(a) On a map, the exact location and 
dimensions, including depth, of each 
cell with respect to permanently sur
veyed benchmarks; and 

Cb) The contents of each cell and the 
approximate location of each hazard
ous waste type within each cell. 

§ 26-1.310 Closure and post-closur<! care. 

(a) At final closure of the landfill or 
upon closure of any cell, the owner or 
operator must cover the landfill or cell 
with a fina.1 cover designed and con
structed to: 

(1) Provide long-term minimization 
of migration of liquids through the 
closed landfill; 

(2) Function with minimum mainte
nance; 

(3) Promote drainage and minimize 
erosion or abrasion of the cover; 

(4) Accommodate settling and sub
sidence so that the cover's integrity is 
maintained; and 

(5) Have a permeability less than or 
equal to the permeability of any 
bottom liner system or natural sub
soils present. 

(b) After final closure, the owner or 
operator must comply with all post
closure requirements contained in 
§§ 264.117 through 264.120, including 
maintenance and monitoring through
out the post-closure care period (speci
fied in the permit under § 264.117). 
The owner or operator must: 

(1) Maintain the integrity and effec
tiveness of the final cover, including 
making repairs to the cap as necessary 
to correct the effects of settling, sub
sidence, erosion, or other events; 

<2) Maintain and monitor the leak 
detection system in accordance with 
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§ 264.:102, where such a systern is 
prest~nt between double Hner syst.e1u:=;; 

(3) Continue to operate the leachate 
coHecLion and retnoval system until 
leachate is no longer detected; 

(4) Maintain and monitor the 
ground-water 1nonitoring systen1 and 
comply with all other applicable re
quiren1ents of Subpart F of this part; 

(5) Prevent run-on and run-off from 
eroding or otherwise damaging the 
final cover; and 

(6) Protect and maintain surveyed 
benchmarks used in complying with 
§ 264.309. 

(c) During the post-closure care 
period, if liquid leaks into a leak detec
tion system installed under § 264.302, 
the owner or operator must notify the 
Regional Administrator of the leak in 
writing within seven days after detect
ing the leak. The Regional Adminis
trator will modify the permit to re
quire compliance with the require
ments of Subpart F of this part. 

§ 264.311 [Reserved] 

§ 264.312 Special requirements for ignita
ble or reactive waste. 

(a) Except as provided in paragraph 
(b) of this section, and in § 264.316, ig
nitable or reactive waste must not be 
placed in a landfill, unleSs the wa.Ste in 
treated, rendered, or mixed before or 
immediately after placement in a land
fill so that: 

Cl) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

(2) Section 264.17(b) is complied 
with. 

(b) Ignitable wastes 1n containers 
may be landfilled without meeting the 
requirements of paragraph (a) of this 
section, provided that the wastes are 
disposed of in such a way that they 
are protected from any material or 
conditions which may cause them to 
ignite. At a minimum, ignitable wastes 
must be disposed of in non-leaking 
containers which are carefully han
dled and placed so as to avoid heat, 
sparks, rupture, or any other condition 
that might cause ignition of the 
wastes; must be covered daily \Vith soil 
or other non-combustible material to 
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1ninilni;-;e lhe pot.Pntial for ignil ion of 
thl' wastes; and 1nust not be disposed 
or in cells that. contain or will contain 
other wastes which 1nay generate heat 
sufficient to cause ignition of lhe 
waste. 

§ 2tH.313 Special require1ncnts for incom
patibk· waste;;. 

Incompatible wastes, or i1ico1npati
ble wastes and materials, Csee Appen
dix V of this part for examples) must 
not be placed in the san1e landfill cell, 
unless§ 264.17Cb) is complied with. 

§ 26-1.314 Special requirements for liquid 
waste. 

<a) Bulk or non-containerized liquid 
waste or waste containing free liquids 
must not be placed in a landfill unless: 

< 1) The landfill has a liner and 
leachate collection and removal 
system that meet the requirements of 
§ 264.301Ca); or · 

(2) Before disposal, the liquid waste 
or waste containing free liquids is 
treated or stabilized, chemically or 
physically (e.g., by mixing with an ab
sorbent solid). so that free liquids are 
no longer present. ' 

Cb) Containers holding free liquids 
must not be placed in a landfill unless: 

(1) All free-standing liquid: (i) has 
been removed by decanting, or other 
methods; (ii) has been mixed with ab
sorbent or solidified so that free-stand
ing liquid is no longer observed; or <HD 
has been otherwise eliminated; or 

(2) The container is very small, such 
as an ampule; or 

(3) The container is designed to hold 
free liquids for use other than storage, 
such as a battery or capacitor; or 

( 4 l The container is a lab pack as de
fined in § 264.316 and is disposed of in 
accordance with § 264.316. 

§ 264.315 Special requirements for con
tuiners. 

Unless they are very s1nall, such as 
an ampule, containers must be either: 

(a) At least 90 percent full when 
placed in the landfill; or 

Cb) Crushed, shredded, or similarly 
reduced in volume to the maximum 
practical extent before burial in the 
landfill. 

ti ~6-L:lltl Di..:po!-i:tl of s1nall containers of 
hazardous waste in O\'Crpat:ked drums 
l lab packs). 

Small containers of hazardous \\'aste 
in overpacked dru1ns Oab packs} may 
be placed in a landfill if the following 
requirements are met: 

(a) Hazardous waste must be pack
aged in non-leaking inside containers. 
The inside containers must be of a 
design and constructed of a material 
Lhat \Vill not react dangerously with, 
be decomposed by, or be ignited by the 
contained waste. Inside containers 
must be tightly and securely sealed. 
The inside containers must be of the 
size and type specified in the Depart
ment of Transportation <DOT> haz
ardous materials regulations (49 CFR 
Parts 173, 178, and 179), if those regu
lations specify a particular inside con
tainer for the waste. 

Cb) The inside containers must be 
overpacked in an open head DOT
specif ication metal shipping container 
(49 CFR Parts 178 and 179) of no rnore 
than 416-liter <110 gallon) capacity 
and surrounded by, at a minimum. a 
sufficient quantity of absorbent mate
rial to completely absorb all of the 
liquid contents of the inside contain
ers. The metal outer container must 
be full after packing \Vith inside con
tainers and absorbent material. 

(c) The absorbent material used 
must not be capable of reacting dan
gerously with, being decomposed by, 
or being ignited by the contents of the 
inside containers in accordance with 
§ 264.!7(b). 

(d) Incompatible wastes, as defined 
in § 260.10 of this chapter, must not be 
placed in the same outside container. 

(e) Reactive wastes, other than cya
nide- or sulfide-bearing waste as de
fined in § 261.23(a)(5) of this chapter, 
must be treated or rendered non-reac
tive prior to packaging in accordance 
with paragraphs (a) through (d) of 
this section. Cyanide- and sulfide-bear
ing reactive waste may be packed in 
accordance with paragraphs (a) 
through Cd) of this section without 
first being treated or rendered non-re
active. 
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~!i 26-1.:117-261.:l:rn I He~ervcdJ 

Subpart 0-lncinerators 

souuci::: 46'PH. 7678, Jan. 23, 1901, unless 
otherwise 11oted. 

§ 26-1.3-10 Applicability. 

(a) The regulations in this Subpart 
apply to owners and operators of fa
cilities that incinerate hazardous 
waste, except as § 264.1 provides other
\Vise. 

(b) After consideration of the waste 
analysis included with Part B of the 
permit application, the Regional Ad
ministrator, in establishing the permit 
conditions, must exempt the applicant 
from all requirements of this Subpart 
except § 264.341 (Waste analysis) and 
§ 264.351 <Closure). 

< 1) If the Regional Administrator 
finds that the waste to be burned is: 

(i) Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because it is ignitable <Hazard 
Code l), corrosive (Hazard Code C>. or 
both; or 

<ii> Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because it is reactive <Hazard 
Code R) for characteristics other than 
those listed in § 261.23(a) (4) and (5), 
and will not be burned when other 
hazardous wastes are present in the 
combustion zone; or 

(iii) A hazardous \Vaste solely be
cause it possesses the characteristic of 
ignitability, corrosivity, or both, as de
termined by the test for characteris
tics of hazardous wastes under Part 
261, Subpart C, of this chapter; or 

(iv) A hazardous waste solely be
cause it possesses any of the reactivity 
characteristics described by § 261.23Ca) 
(1), (2). <3>, (6), <7>. and <Bl of this 
chapter, and will not be burned when 
other hazardous wastes are present in 
the combustion zone; and 

(2) If the waste analysis shov,rs that 
the ·waste contains none of the hazard~ 
ous constituents listed in Part 261, Ap
pendix VIII, of this chapter, which 
would reasonably be expected to be in 
the waste. 

Cc) If the waste to be burned is one 
which is described by paragraphs 
(b}(l)(i), CblClHiD, (b)(l)(iii), or 
(bHl)(iv) of this section and contains 

Title 40-Protection of Environment 

insi~nificRnt concentrations of the 
hazardous constituents listed in Part 
261, Appendix VIII. of this chapter, 
then the Regional Adn1inistrator may, 
in establishing permit conditions, 
exen1pt the applicant from all require-
1nents of this Subpart, except 
§ 264.341 <Waste analysis) and 
§ 264.351 (Closure), after consideration 
of the waste analysis included with 
Part B of the permit application, 
unless the Regional Administrator 
finds that the waste will pose a threat 
to human health and the enviro1uuent 
when burned in an incinerator. 

Cd) The owner or operator of an in
cinerator may conduct trial burns sub~ 
ject only to the requirements of 
§ 270.62 of this chapter (Short term 
and incinerator permits). · 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24. 1982; 48 FR 14295, Apr. 
1, 19831 

§ 264.341 Waste analysis. 

(a) As a portion of the trial burn 
plan required by § 270.62 of this chap
ter, or with Part B of the permit appli
cation, the owner or operator must 
have included an analysis of the waste 
feed sufficient to provide all informa
tion required by § 270.62(b) or § 270.19 
of this chapter. Owners or operators 
of new hazardous waste incinerators 
must provide the information required 
by § 270.62Cc) or § 270.19 of this chap
ter to the greatest extent possible. 

Cb) Throughout normal operation 
the owner or operator must conduct 
sufficient waste analysis to verify that 
waste feed to the incinerator is within 
the physical and chemical composition 
limits specified in his permit Cunder 
§ 264.345(b)). 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24, 1982: '18 FR 14295, Apr. 
1, 1983; '18 FR 30115, June 30, 1983) 

§ 264.342 Principal organic hazardous 
constituents (POHCs). 

(a) Principal Organic Hazardous 
Constituents CPOHCs) in the waste 
feed must be treated to the extent re
quired by the performance standard of 
§ 264.343. 

(b)(ll One or more POHCs will be 
specified in the facility's pennit, from 
among those constituents listed in 
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Part 261. Appendix VIII of this chap
t.er. for each waste feed to be burned. 
1'his specification will be based on the 
degree of difficulty of incineration of 
the organic constituents in the waste 
and on their concentration or n1ass in 
the waste feed, considering the results 
of \vaste analyses and trial burns or al
ternative data submitted with Part B 
of the facility's permit application. Or
ganic constituents which represent the 
greatest degree of difficulty of inciner
ation will be those rnost likely to be 
designated as POHCs. Constituents 
are more likely to be designated as 
POHCs if they are present in large 
quantities or concentrations in the 
waste. 

(2) Trial POHCs will be Qesignated 
for performance of trial burns in ac
cordance with the procedure specified 
in § 270.62 of this chapter for obtain
ing trial burn permits. 

(46 FR 7678, Jan. 23, 1981, as amended at 48 
FR 14295, Apr. 1, 19831 

§ 264.343 Perforn1ance standards. 

An incinerator burning hazardous 
waste must be designed, constructed, 
and maintained so that, when operat
ed in accordance with operating re
quirements specified under § 264.345, 
it will meet the following performance 
standards: · 

Ca) An incinerator burning hazard
ous waste must achieve a destruction 
and removal efficiency (DRE) of 
99.99% for each principal organic haz
ardous constituent !POHC) designated 
<under § 264.342) in its permit for each 
waste feed. DRE is determined for 
each POHC from the following equa
tion: 

(W,0 -W0 .,) 

DAE= X100% 
w,. 

\Vhere: 
W 1n=Mass feed rnte of one principal or

ganic hazardous constituent <POHC> in 
the waste stream feeding the Incinera
tor, and 

W""'=Mass emission rate of the same 
POHC present in exhaust emissions 
prior to release to the atmosphere. 

Cb) An incinerator burning hazard
ous waste and producing stack emis
sions of more than 1.8 kilogran1s per 

hOtll" (4 pounds per hour) of h:·.rd1·ogen 
chloride (HCl> n111st control IICI e1nis
sions such thnt the rate of emission is 
no greater than the larger of either 1.3 
kilogran1s per hour Qr 1 <;.~ of the HCI 
in the stack gas prior to entering any 
pollution control cQuip111cnt. 

Cc) An incinerator burning hazard
ous waste must not en1it particulate 
matter in excess of 180 1nilligrams per 
di-y standard cubic meter CO.OS grains 
per dry standard cubic foot) when cor
rected for the amount of oxygen in 
the stack gas according to the formu~ 
la: 

" P,'-' P.,>; 

21-Y 

Where P~ is the corrected concentra
tion of particulate matter, Pm is the 
measured concentration of particulate. 
matter. and Y is the measured concen
tration of oxygen in the stack gas, 
using the Orsat method for oxygen 
analysis of dry flue gas, presented in 
Part 60. Appendix A CMethod 3), of 
this Chapter. This correction proce
dure is to be used by all hazardous 
waste incinerators except those oper
ating under conditions of oxygen en
richment. For these facilities, the Re
gional Administrator will select an ap
propriate correction procedure, to be 
specified in the facility permit. 

Cd) For purposes of permit enforce
ment. compliance with the operating 
requirements specified in the permit 
(under § 264.345) will be regarded as 
compliance with this section. However, 
evidence that compliance with those 
permit conditions is insufficient to 
ensure compliance with the perform
ance requirements of this section may 
be "infor1nation" justifying modifica~ 
tion, revocation, or reissuance of a 
permit under § 270.41 of this chapter. 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24, 1982; 48 FR 14295, Apr. 
1. 1983) 

§ 264.344 Hazardous waste incinerator 
permits. 

(a) The owner or operator of a haz
ardous waste incinerator may burn 
only wastes specified in his permit and 
only under operating conditions speci~ 
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fied for thus;~ wastes under § 264.345, 
except: 

< 1) In approved trial burns under 
§ 270.62 of this chapter; or 

(2) Un<ler exemptions created by 
§ 264.340. 

(bl Other hazardous wastes n1ay be 
burned only after operating conditions 
have been specified in a new pern1it or 
a permit modification as applicable. 
Operating requirements for new 
\Vastes may be be based on either trial 
burn results or alternative data includ
ed with Part B of a permit application 
under § 270.19 of this chapter. 

(c) The permit for a new hazardous 
waste incinerator must establish ap
propriate conditions for each of the 
applicable requirements of this Sub
part, including but not limited to al
lo\vable waste feeds and operating con
ditions necessary to meet the require
ments· of § 264.345, sufficient to 
comply with the following standards: 

< 1) For the period beginning with 
initial introduction of hazardous waste 
to the incinerator and ending with ini
tiation of the trial burn, and only for 
the minimum time required to estab
lish operating conditions required in 
paragraph (c)C2) of this section, not to 
exceed a duration of '720 hours operat
ing time for treatment of hazardous 
waste, the operating requirements 
must be those most likely to ensure 
compliance with the performance 
standards of § 264.343, based on the 
Regional Administrator's engineering 
judgment. The Regional Administra
tor may extend the duration of this 
period once for up to 720 additional 
hours when good cause for the exten
sion is demonstrated by the applicant. 

(2) For the duration of the trial 
burn, the operating requirements 
must be sufficient to demonstrate 
compliance with the performance 
standards of § 264.343 and must be in 
accordance with the approved trial 
burn plan; 

(3) For the period immediately fol
lowing completion of the trial burn, 
and only for the minimum period suf
ficient to allow sample analysis, data 
computation, and submission of the 
trial burn results by the applicant. and 
review of the trial burn results and 
n1odification of the facility permit by 
the Regional Administrator, the aper-

Title 40-Protcction of Environment 

atin~ require1nc11ts 1nust be those 
n1ost likely to ensure compliance with 
the perforinance standnrds of 
§ 264.343, based on Lhe Regional Ad
rninistrator's engineering judgement. 

(4) Par the retnaining duration of 
the perrnit, the operating require-
1nents n1ust be those demonstrated, in 
a trial burn or by alternative data 
specified in § 270.19(c) of this chapter, 
as sufficient to ensure compliance 
with the performance standards of 
§ 264.343. 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24, 1982; 48 FR 14295, Apr. 
1, 1983) 

§ 264.345 Operating requirements. 

(a) An incinerator must be operated 
in accordance with operating require
ments specified in the Permit. These 
will be specified on a case-by-case basis 
as those demonstrated On a trial burn 
or in alternative data as specified in 
§ 264.344(b) and included with Part B 
of a facility's permit application> to be 
sufficient to comply with the perform
ance standards of § 264.343. 

Cb) Each set of operating require
ments \vill specify the composition of 
the waste feed (including acceptable 
variations in the physical or chemical 
properties of the waste feed which will 
not affect compliance with the per
formance requirement of § 264.343) to 
Which the operating requirements 
apply. For each such waste feed, the 
permit will specify acceptable operat
ing limits including the following con
ditions: 

< 1) Carbon monoxide (CO) level in 
the stack exhaust gas; 

(2) Waste feed rate~ 
(3) Combustion temperature; 
(4) An appropriate indicator of com

bustion gas velocity; 
C5) Allowable variations in incinera

tor system design or operating proce
dures; and 

(6) Such other operating require
ments as are nece.ssary to ensure that 
the performance standards of 
§ 264.343 are met. 

Cc> During start-up and shut-down of 
an incinerator, hazardous ·waste 
(except wastes exempted in accord
ance with § 264.340) must not be fed 
into the incinerator unless the inciner-
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n.tor is op1•ratin1~ within thf' conditions 
of operation O.t>1nperature, nir feed 
rate, etc. l specified in the perinit. 

«.ll F'ugiiivc en1issions fro1n the con1-
bustion zone niu.st be controlled by: 

( 1) Keeping the cornbustion zone to· 
tally sealed against fugitive Clnissions; 
or 

C2) MaintaininiJ a con1bustion zone 
pressure lower than atmospheric pres
sure; or 

C3) An alternate means of control 
deinonstrated <with Part B of the 
pennit application) to provide fugitive 
emissions control equivalent to main
tenance of con1bustion zone pressure 
lower than atmospheric pressure. 

Ce) An incinerator must be operated 
\\•ith a functioning system to automati
cally cut off waste feed to the inciner
ator when operating conditions devi
ate from limits established under para
graph (a) of this Section. 

(f) An incinerator must cease oper
ation when changes in waste feed, in
cinerator design, or operating condi
tions exceed limits designated in its 
permit. 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24, 1982] 

§ 264.346 [Reserved] 

§ 264.347 Monitoring and inspectians, 

Ca) The O\Vner or operator must con
duct, as a minimum, the follo\Ving 
monitoring while incinerating hazard
ous waste: 

< 1) Combustion temperature, waste 
feed rate, 8..lld the indicator of combus
tion gas velocit,y specified in the facili
ty permit must be monitored on a con
tinuous basis. 

<2> CO must be monitored on a con~ 
tinuous basis at a point in the inciner
ator downstream of the combustion 
zone and prior to release to the atmos· 
phere. 

(3) Upon request by the Regional 
Ad!ninistrator, sampling and analysis 
of the waste and exhaust emissions 
must be conducted to verify that the 
operating requirements established in 
the permit achieve the performance 
standards of § 264.343. 

Cb) The incinerator and associated 
equipment (pu1nps, valves, conveyors, 
pipes, etc.) must be subjected to thor
ough visual inspection, at least daily, 

for leaks, spills. fugitive etnis:>ions, and 
:=;igns of tampering. 

(C) Thl' emergency wa<;tC' 1'0ed cutoff 
sy:;tein and associated alanns 1nust be 
tested at least weekly to \'t!rify oper
ability, unless the applicant demon
strates to the Regional Ad1ninistrator 
that weekly inspections will unduly re
strict or upset operations and that less 
frequent inspection v:ill be adequate. 
At a minimun1, operational testing 
n1ust be conducted at least n1onthly. 

Cd) This monitoring and inspection 
data must be recorded and the records 
must be placed in the operating log re· 
quired by § 264. 73. 

{46 FR 7678. Jan. 23, 1981, as amended at 47 
FR 27533, June 24, 1982) 

§§ 264.348-26.t.35U [Resen·ed] 

§ 264.351 Closure. 

At closure the owner or operator 
n1ust remove an hazardous \~raste and 
hazardous waste residues <including, 
but not limited to, ash, scrubber 
waters, and scrubber sludges) from the 
incinerator site. 

[Comment: At closure, as throughout the 
operating period, unless the owner or opera
tor can demonstrate, in accordance with 
§ 261.3<dl of this chapter, that the residue 
removed from the !ncinerator Is not a haz
ardous waste, the owner .:ir operator be
comes a generator of hazardous waste and 
must n1anage it in accordance with applica
ble requirements of Parts 262-266 of this 
chapter.) 

§§ 264.352-264.999 [Reserved] 

APPENDIX 1-RECORDKEEPING 
INSTRUCTIONS 

The recordkeeplng provisions of § 264. 73 
specify that an owner or operator must keep 
a wdtten operatlng record at his facility. 
This appendix provides additional instruc
tlotlS for keeping portions of the operating 
record. See§ 264.73(b) for additional record
keepJng requirements. 

The following Information must be record
ed, as It becomes available, and maintained 
tn the operating record until closure of the 
faclllty In the following manner: 

Records of each hazardous waste. received, 
treated, stored, or disposed of at the facility 
which include the following: 

Cl) A description by its com1non na1ne and 
the EPA Hazardous Waste Number(s) from 
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ParL 2iil oft.his Chap1er w!1kh apply to 1\w 
w:i.sh•. Tlw wasli' cll':s('riµtion also mnst in· 
dudP the wasLe's phy:sieal fonll, i.e., liquid, 
sludi_:e. solir..I. or contai1H'd gas. If the wa..<;11~ 
is not. liBLt>d in P:irl 26L Subpart D. of this 
Chapter. the dt'stription also mll:;t ine\11dt~ 
I.he process that produced it <for cxa1npk, 
solid filter ca.kc from production of ---·, 
EPA Hazardous \Vaste Nun1be1· \V05ll. 

Each hazardoui; waste listed in Part 261. 
Subpart D, of this Chapter, and each haz
ardous waste charact.eristic defined in Part 
261. Subpart C. of this Chapter, has a four
digit EPA Hazardous Waste Number as
signed to il. This number must be used for 
recordkceping and reporting purposes. 
Where a hazardous waste contains 111ore 
lhan one listed hazardous waste, or where 
n1ore than one hazardous waste characteris
tic applies to the waste, the waste descrip
tion n1ust include all applicable EPA Haz
ardous Waste Numbers. 

(2) The estimated or nlanifest-reported 
weight, or volu111c and density, where appli
cable, in one of the units or measure speci
fied in Table 1; 

<3> The method(s) (by handling code(sl as 
specified in Tabie 2l and date(s) of treat· 
ment, storage, or disposal. 

TABLE 1 

Unit of m\"Oasura Symbol ~ensily 

Pounds... P 
Short tons (2000 lbs.)... • •.... T 
Gallons (U.S.)...... . G I "G 
Cuti.c yards ....... - .. ~··· Y T !Y 
KiloQrams..... K 
Tonnes (1000 kg)........ M 
Liters.. L I KIL 
Cubic meters... ~~:.:__ 

1 Smgia digit symbols are us11d here !er data procossing 
purposes. 

TABLE 2-HANDLING CODES FOR TREATMENT, 
$TORAG:E, AUD DISPOSAL METHODS 

Enter the handling code(s) listed below 
that n1ost closely represents the 
technique(sl used at the facility to treat, 
store, or dispose of each quantity of hazard
ous waste received. 
L Storage 

801 Container (barrel, drum. etc.> 
802 Tank 
803 Wo.ste pile 
S04 Surface lmpoundment 
805 Other (specify) 

2. Treatment 
(a) Thermal Treatment 

T06 Liquid Injection Incinerator 
T07 Rotary kiln Incinerator 
T08 Fluidized bed incinerator 
T09 Multiple hearth Incinerator 
TlO Infrared htrnace Incinerator 
Tl l Molten salt destructor 
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Tl2 Pyrolysis 
Tl~i \Vet Air o:.::iltat.ion 
Tl-! Cakinalion 
Tl 5 Mil'rowan· discharge 
T16 C(·n1ent kiln 
Tl7 Lime kiln 
T16 Other lsPl'dfy) 

(b) Chemkal Treat1uent 
Tl9 Absorption 1nound 
T20 Absorption field 
T21 Chen1ical fixation 
T22 Chemical oxidation 
T23 Chen1ical precipitation 
T24. Che1nical reduction 
T25 Chlorination 
T26 Chlorinolysis 
T27 Cyanide destruction 
T28 Degradation 
T29 Detoxification 
T30 Ion exchange 
T31 Neutralization 
'1'32 Ozonation 
T33 Photolysis 
T34 Other (specify) 

(c) Physical Treatn1ent 
( 1) Separation of co1nponents 

T35 Centrifugation 
T36 Clarification 
T37 Coagulation 
T38 Decanting 
T39 Encapsulation 
T40 Filtration 
T41 Flocculation 
T42 Flotation 
T43 Foaming 
T44 Sedimentation 
T45 Thickening 
T46 Ultrafiltration 
T47 Other <specify) 

(2) Removal of Specific Components 
T4B Absorption-molecular sieve 
T49 Activated carbon 
T50 Blending 
T51 Catalysis 
T52 Crystallization 
T53 Dialysis 
T54 Distillation 
T55 Electrodialysls 
T56 Electrolysis 
T57 Evaporation 
T58 High gradient magnetic separation 
T59 Len.chlng 
T60 Liquld ion exchange 
T61 Liquid-liquid extraction 
T62 Reverse osmosis 
T63 Solvent recovery 
T64 Stripping 
T65 Sand filter 
T66 Other (specify) 

{dl Biological Treatment 
T67 Activated sludge 
T68 Aerobic lagoon 
T69 Aerobic tank 
T70 Anaerobic lagoon 
T71 Composting 
T72 Septic tank 
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T73 Spray irrii-;aliou 
T71 Thickening filler 
T75 Tricking filler 
T76 Waslc stabilization pond 
T77 Other Cspedfy) 
T7B-79 (Reserved} 

3. Di:;posnl 
080 Underground injection 
081 La.ndfiU 
082 Land treatn1ent 
083 Ocean disposal 
084 Surface impound1nent lto be dosed 

as a landfiUJ 
085 Other <specify) 

APPENDIX II-III [RESERVED] 

AFPENDlX IV-COCHRAN'S APPROXIMA

TION TO THE BEHRENS-FISHER STU
DENTS' T-TEST 

Using a.ll the available background data 
(nb readings>. calculate the background 
mean (X11> and background variance <sa •). 
For the single monitoring well under inves
tigation (n,,. reading), calculate the monitor· 
ing mean <X..,) and monitoring variance 
(s.,,"). 

For any set of data ex,, Xi ... X
0

) the 
lnean is calculated by: 

X= 
X 1 +X. ... +Xn 

n 

and the variance is calculated by: 

data. H :ohould be> not.ed tllal significantly 
small neg:atiV<· value's may he iudkative of a 
ffli\urt: of the us!iu1nption n1ade for lc!>l va. 
lidit.y or l•rrors !lave been madf' in collecting 
the background data. 

The t-statistic U,.l, agninst which t• will b<> 
compared, necessitates finding tll and t..n 
fron1 standard <one-tailed) tablci> where, 
t.1,=t-lables with (Oa-·1) degrees of freedom, 

at the 0.05 level of significanee. 
tn,=t-table.s wiLh <nm-ll degrees of freedom, 

at the 0.05 level of significance. 

Finally, the special weightings W 8 and W"' 
are defined as: 

Sn' ' Wn= -- and Wm= -
n, n. 

and so the comparison t-statistic is: 

W 11tn+ Wmtm 
t~= 

Wn+Wm. 

The t-statistic ( r) is now compared with 
the comparison t-statistic ct.J using the fol~ 
lowing deoi;;ion-rule: 

If t• is equar to or larger than t"' then con
clude that there most likely has been a 
significant increase in this specific param-
eter. 
If t• is less than t<, then conclude that 
most likely there has not been a change in 

(X, -XF + <Xi-XF ... + (Xn--X)~ this specific parameter. 
----------------------The t-statistic for testing pH and similar 

n-1 n1onitoring parameters is constructed in the 
S'= 

where "n" denotes the number of 
observations in the set of data. 

The t-test uses these <la.ta summary meas
ures to calculate a t-statistic <t*l and a con1-
parison t-statistic (t0 l. The t• value is com· 
pi;.red to the t 0 value and a conclusion 
reached as to whether there has been a sta
tistically significant cha11ge in any indicator 
pa1ameter. 

The t-statistic for all parameters except 
~Hand similar monitoring parameters is: 

t" 
X,.-X 11 

P!---s;;-
+ -

n, 

If the value of this t-statistic ls negative 
then there is no significant difference be
lween the monitoring data and background 

same manner as previously described except 
the negative sign <if any) is discarded and 
the caveat concerning the negative value is 
ignored. The standard (two-tailedl tables 
are used in the construction t, for pH and 
similar monitoring parameters. 

If t• is equal to or larger than t<. then con
clude that there most likely has been a .st);l'
niJicant increase (if the initial t• had been 
negative, this would imply a significant de
crease). If t'" Is less than t,, then conclude 
that there most likely has been no change. 

A further discussion of .the test may be 
found ln Statistical I'.fethods (6th Edition, 
Section 4.14l by G. W. Snedccor and W. G. 
Cochran, or Principles and Procedures oj 
Statistics (1st Edition, Section 5.81 by R. G. 
D. Steel and J. H. Torrie. 
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' 2 .. 

' ' 5 ... 

7 .. 
8 

'°· 11 .. 

STANOAl-<0 T-TAl3LE$ 0.05 LEV[l OF 

SIGNIFICANCE 

D<;gre"~ ol free,Jom 'l (·Vill.,_,.S ! t-1!.llU..S 

_(o~O·la•I) L ~o:~a~ 
6314 
2 920 
2 353 
2.132 
2.015 
l.943 
1.695 
1.660 
1 633 
1.812 
1.796 
1.762 
1.771 
1.761 
1.753 
1.746 
1.740 
1.734 
1.729 
1.725 
1.721 
1.717 
1.714 
1.711 
1.708 
1.697 
1.684 

12.706 
4.303 
J.1a2 
2.776 
2 571 
2.447 
2.365 
2.306 
2.262 
2.228 
2.201 
2.179 
2.1€0 
2.145 
2.131 
2.120 
2.110 
2.101 
2.093 
2.086 
2.080 
2.074 
2.069 
2.064 
2.060 
2.042 
2.021 

Adopted from Tet>le Ill of "S~tistica! Tabios for Biological 
Agricu/UJ!'a/, and Medical Research" (1947. A. A. Fisher and 
F. Yates). 

[47 FR 32367, July 26, 1982] 

APPENDIX V-EXAM.PLES OF 
POTENTIALLY lNCO?.U'ATIBLE WASTE 

Many hazardous wastes, when mixed with 
other waste or materials at a hazardous 
waste facility. can produce effects which a.re 
hal'mful to human health and the environ
ment, such as CU heat or Pressure, (2) fire 
or explosion, (3) violent reaction, (4) toxic 
dusts, mists, fumes, or gases, or C5l flamma
ble fumes or gases. 

Below are examples of potentially Incom
patible wastes, waste components, and mate
rials, along with the harrnful consequences 
which result from mixing materials In one 
group with materials In another group. The 
11st is Intended as n. guide to owners or oper
ators of treatment, storage, and disposal fa
cilities, and to enforcement and permit 
granting officials, to Indicate the need for 
special precautions when managing these 
potentially Incompatible waste materials or 
components. 

This list is not Intended to be exhaustive. 
An owner or operator must, as the regula
tions require, adequately analyze his wastes 
so that he can avoid creating uncontrolled 
substances or reactions of the type listed 
below, whether they arc llsted below or not. 

Title 40-Protection of Environment 

It Ls pus.o;;ibh' f(1r pnlt>ntially incompatible 
wast(,s to b(• n1iX('d in a way lh(tt precludes a 
n·actiou ((•.!{., addini-: add to watf'r rather 
than water t.o acid) or that neutralizes t.hen1 
Ct•_g., a stroug acid mixed With a strong 
bast'J. or that co11trols substances produced 
le.g., by generating flan1n1able gases in a 
closed tank equipped .so that ignition cannot 
occur, and burning the gases in an incinera
torL 

In the lists below, t.hc mixing of a Group 
A material with a Group B material may 
have the potential consequence as noted. 

GROUP 1-A 

Acetylene sludge 
Alkaline caustic liquids 
Alkaline cleaner 
Alkaline corrosive liquids 
Alkaline corrosive battery fluid 
Caustic wastewater 
Lime sludge and other corrosive alkalies 
Lime wastewater 
Lin1e and water 
Spent caustic 

GROUP 1-B 

Acid sludge 
Acid and water 
Battery acid 
Chemical cleaners 
Electrolyte, acid 
Etching acid liquid or solvent 
Pickling liquor and other corrosive acids 
Spent acid 
Spent mixed acid 
Spent sulfuric acid 

Potential consequences: Heat generation; 
violent reaction. 

Aluminum. 
Beryllium 
Calcium 
Lithium 
Magnesium 
Potassium 
Sodium 
Zinc powder 

GROUP 2-A 

Other reactive metals and metal hydrides 

GROW2-B 

Any waste in Group 1-A or 
1-B 
Potential cunsequences: Fire or explosion; 

generation of flammable hydrogen gas. 

Alcohols 
Water 

GROUP 3-A 

GROUP 3-B 

Any concentrated waste In Groups 1-A or 1-
B 
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Cakiurn 
Lithiura 
Mt>tal hydrides 
Potassi111n 
SO,Cl,, SOCI,, PC!,, CiLSiCI, 
Oiher watC'r-reacti-ve waste 

Potential consequences: Fire. explosion, or 
heat ~cneration; generation or namn1able or 
toxic gases. 

Alcohols 
Aldehydes 

GROUP 4-A 

Halogenated hydrocarbons 
Nitrated hydrocarbons 
Unsaturated hydrocarbons 
Other reactive organic compounds and sol

vents 

GROUP4-B 

Concentrated Group 1-A or 1-B wastes 
Group 2-A wastes 

Potential consequences: Fire, explosion, or 
violent reaction. 

GROUP 5-A 

Spent cyanide and sulfide solutions 

GROUP 5-B 

Group 1-B wastes 
Potential consequences: Generation of 

toxic hydrogen cyanide or hydrogen sulfide 
gas. 

Chlo rates 
Chlorine 
Chlo rites 
Chromic acid 
Hypochlorites 
Nitrates 

Gnaw 6-A 

Nitric acid, fuming 
Perchlorates 
Permanganates 
Peroxides 
Other strong oxidizers 

Gnoup 6-B 

Acetic acid and other organic acids 
Concentrated mineral acids 
Group 2-A wastes 
Group 4-A wastes 
Other flammable and combustible wastes 

Potential consequences: Fire, explosion, or 
violent reaction. 

Source: "Law, Regulations, and Guidelines 
for Handling of Hazardous Waste." Califor
nia Department of Health. February 1975. 

(4G FR 2872, Jan. 12, 19811 

APPENlllX VJ-- POLITICAL JUR!SDIC-
TIONS1 IN WHICH COMPLit\NCE \VITH 
§ 264.lS(a) r-.'.luS'l' Be: DEMONSTR.'l.TED 

Aleutian Islands 
Anchorage 
Bethel 
Bristol Bay 
Cordova-Valdez 
Fairbanks-Fort 

Yukon 
Juneau 

ALASKA 

Kortiak 
Lynn Canal-Icy 

Straits 
Paliner-Wasilla-

Talkeena 
Seward 
Sitka 

Kenai-Cook Inlet 
Ketchikan-Prince of 

Wade Hampton 
Wrangell Petersburg 
Yukon-Kuskokwim 

Wales 

Cochise 
Graham 

All 

Archuleta 
Conejos 
Hinsdale 

Hawaii 

Bannock 
Bear Lake 
Bingham 
Bonneville 
Caribou 
Cassia 
Clark 

Beaverhead 
Broadwater 
Cascade 
Deer Lodge 
Flathead 
Gallatin 
Granite 
Jefferson 
Lake 
Lewls and Clark 
Madison 

All 

ARIZONA 

Greenlee 
Yuma 

CALIFORNIA 

COLORADO 

Mineral 
Rio Grande 
Saguache 

HAWAII 

IDAHO 

Franklin 
Fremont 
Jefferson 
Madison 
Oneida 
Power 
Teton 

MONTANA 

Meagher 
Missoula 
Park 
Powell 
Sanders 
Silver Bow 
Stillwater 
Sweet Grass 
Teton 
Wheatland 

NEVADA 

1 These include counties, city-county con
solidations, and independent cities. In the 
case of Alaska, the political jurisdictions are 
election districts, and, in the case of Hawaii, 
the political jurisdiction listed is the island 
of Hawaii . 
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B1•rnalillo 
Catron 
Urant 
1-Iidal!l"O 
Los Ala1nos 
Rio Arriba 
Sandoval 

Beaver 
Box Elder 
Cache 
Carbon 
Davis 
Duchesne 
Emery 
Garfield 
Iron 
Juab 
Millard 
Morgan 

Chelan 
Clallam 
Clark 
Cowlitz 
Douglas 
Ferry 
Grant 
Grays Harbor 
Jefferson 
King 
Kitsap 
Kittitas 
Lewis 

Ni,:w IYh:xtC() 

San1t' Fe 
Sierra 
Socorro 
Taos 
Torrance 
Valencia 

UT All 

Piute 
Rich 
Salt Lake 
Sanpete 
Sevier 
Summit 
Tooele 
Utah 
Wasatch 
Washington 
Wayne 
Weber 

WASlUNGTON 

Meson 
Okanogan 
Pacific 
Pierce 
San Juan Islands 
Skagit 
Skamania 
Snohomish 
Thurston 
Wahkiakum 
Whatcom 
Yakima 

WYOMING 

Fremont Teton 
Lincoln Uinta 
Park Yellowstone National 
Sublette Park 

[46 FR 57285, Nov. 23, 1981; 47 FR 953, Jan. 
8, 1982] 

PART 265-INTERIM STATUS STAND
ARDS FOR OWNERS AND OPERA
TORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND DIS
POSAL FACILITIES 

Subport A-G11neral 

Sec. 
265.1 Purpose, scope, and applicability. 
265.2-265.3 [Reserved] 
265.4 Imminent hazard actlon. 

Subpart B-General Faclllly Slandard1 

265.10 Applicability. 

Title 40-Protection of Environment 

St>r. 
26/i. J l ldPuilification t1111nber. 
265.12 llcquin·d notices. 
265.13 G(•neral waslt' ana\y:,Js. 
265.14 Serurity. 
265.15 General inspt>rUon requirements. 
265.16 Personnel training. 
265.17 General requiretn('nt:;; for ignitable, 

reactive, or incon1patible wastes. 

Subport C-Preparedno5:5 and Prevention 

265.30 Applicability. 
265.31 Maintenance and operation of facili

ty. 
265.32 Required equipment. 
265.33 Testing and maintenance of equip

ment. 
265.34 Access to communications or alarm 

system. 
265.35 Required aisle space. 
265.36 [Re.5erved1 
265.37 Arrangements with local authori

ties. 

Subpart D-Contingancy Plan and Emergoncy 
Pracadurel 

265.50 Applicability. 
265.51 Purpose and implementation of con-

tingency plan. 
265.52 Content of contingency plan. 
265.53 Copies of contingency plan. 
265.54 Amendment of contingency plan. 
265.55 Emergency coordinator. 
265.56 Emergency procedures. 

Subport E-Manife1I Sy1tem, Recgrdkeeplng, 
and Rcpgrfina 

265.70 Applicability. 
265.71 Use of manifest system. 
265.72 Manifest discrepancies. 
265. 73 Operating record. 
265.74 Availability, retention, and disposi· 

tlon of records. 
265.75 Biennial report. 
265. 76 Urunanifested waste report. 
265.77 Additional reports. 

Subpart F-Ground-Waler Monitoring 

265.90 Applicability. 
265.91 Ground-water monitoring system. 
265.92 Sampling and analysis. 
265.93 Preparation, evaluation, and re

sponse. 
265.94 Recordkeeplng and reporting. 

Subpart G-Clo1ure and PG1t-Clo5ure 

265.110 Applicability. 
265.111 Closure performance standard. 
265.112 Closure plan: amendment of plan. 
265.113 Closure; time allowed for closure. 
265.114 Disposal or decontamination of 

equipn1ent. 
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St'C. 

265.115 Certification of closure. 
265.116 (Rt'servedl 
265.117 Post-closure care and use of prop-

1•rty. 
:?65.118 Post-closure plan; amendn1ent of 

plan. 
265.119 Notice to local land authority. 
265.120 Notice in deed to property. 

Subpart H-Fi11anciul Requiramonh 

265.140 Applicability. 
265.141 Definitions of terms as used in this 

subpart. 
265.142 Cost estimate for closure. 
265.143 Financial assurance for closure. 
265.144 Cost estimate for post-closure care. 
265.145 Financial assurance for post-clo-

sure care. 
265.146 Use of a mechanism for financial 

assurance of both closure and post-clo
sure care. 

265.147 Liability requirements. 
265.148 Incapacity of owners or operators, 

guarantors, or financial institutions. 
265.149 Use of State-required mechanisms. 
265.150 State assumption of responsibility. 

Subpart 1-U•e and Management of Containen 

265.170 Applicability. 
265.171 Condition of containers. 
265.172 Compatibility of waste with con-

tainer. 
265.173 Management of containers. 
265.174 Inspections. 
265.175 [Reserved] 
265.1'16 Special requirements for ignitable 

or reactive waste. 
265.177 Special requirements for incompat

ible wastes.. 

Subpart J-Tanks 

265.190 Applicability. 
265.191 [Reserved] 
265.192 General operating requirements. 
265.193 Waste analysis and trial tests. 
265.194 Inspections. 
265.195-265.196 [Reserved} 
265.197 Closure. 
265.198 Special requirements for ignitable 

or reactive waste. 
265.199 Special requirements for incompat

ible wastes. 

Subpart K-Surface lmpoundmenb 

265.220 Applicability. 
265.221 [Reserved] 
265.222 General operating requirements. 
265.223 Containment system. 
265.224 (Reserved) 
265.225 Waste analysis and trial tests. 
265.226 Inspections. 
265.227 [Reserved) 

Sec. 
265.228 Closure and post-dosure. 
265.229 Special requirements for ignitable 

or reactive waste. 
265.230 Special requirements for incon1pat

ible wastes. 

Subpart L-Wc:5te Pile1 

265.250 Apvlicability. 
265.251 Protection from wind. 
265.252 Waste analysis. 
265.253 Containment. 
265.254~265.255 £Reserved] 
265.256 Special requirements for ignitable 

or reactive waste. 
265.257 Special requirements for incompat

ible wastes. 
265.258 Closure and post.closure care. 

Subpart M-Land Treatment 

265.270 Applicability. 
265.271 [Reserved] 
265.272 General operating requirements. 
265.273 Waste analysis. 
265.274-265.275 CReserved1 
265.276 Food chain crops. 
265.277 {Reserved] 
265.278 Unsaturated zone (zone of aer-

ation) monitoring. 
265.279 Reco;:dkeeping. 
265.280 Closure and post-closure. 
265.281 Special requirements for ignitable 

or reactive waste. 
265.282 Special requirements for incompat

ible wastes. 

Subpart N-landfilb 

265.300 Applicability. 
265.301 [Reserved] 
265.302 General operating requirements. 
265.303-265.308 [Reserved] 
265.309 Surveying and recordkeeplng. 
265.310 Closure and post-closure. 
265.311 (Reserved) 
265.312 Special requirements for ignitable 

or reactive waste. 
265.313 Special requirements for incompat

ible wastes. 
265.314 Special requirements for liquid 

waste. 
265.315 Special requirements for contain

ers. 
265.316 Disposal of small containers of 

hazardous waste in overpacked drums 
(lab packs). 

Subpart O-lncinercfgr1 

265.340 Applicability. 
265.341 Waste analysis. 
265.342-265.344 [Reserved] 
265.345 General operating requirements. 
265.346 {Reserved) 
265.347 Monitoring and inspection. 
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~PC'. 

265.318-265.350 I Rc'scrn~dl 
265.35t Clnsun•. 
265.352-·-265.:iG!J LH.es1•rvcdJ 

Subpart P-Thar1ncl Treatment 

265.370 Applicability. 
265.371-265.372 [Rf'scrvPdl 
265.373 General opcraLlng rcquirenu:!nts. 
265.374 [Reserved} 
265.375 Waste analysl:>. 
265.376 (Reserved] 
265.37'1 Monitoring and inspections. 
265.378-265.380 (Reserved] 
265.381 Closure. 
265.382 Open burning; waste explosives. 

Subpart Q-Chomical, Phy1ical, and Biologicol 
Treatment 

265.400 Applicability. 
265.401 General operating requirements. 
265.402 Waste analysis and trial tests. 
265.403 Inspections. 
265.404 Closure. 
265.405 Special requirements for ignitable 

or reactive waste. 
265.406 Special requirements for incompat

ible wastes. 

Subpart i.-Undliirground Injection 

265.430 Applicability. 

APPI1:I-IDIX 1-RECORDKEEPING INSTRUCTIONS 
APPENDIX II-[RESERVED} 
APPENDIX III-EPA INTERIM PRIMARY 

DRINKING WATER STANDARDS 
APPENDIX IV-TESTS FOR SIGNIFICANCE 
APPENDIX V-EXAMPU:S OF POTENTIALLY IN

COMPATl:SLE WASTE 

AUTHORITY: Secs. 1006, 2002(a), and 3004 
of the Solld Waste Disposal Act, as amended 
by the Resource Conservation and Recovery 
Act of 1976 (RCRAl, as amended (42 U.S.C. 
6905, 6912, and 6924). 

SOURCE: 45 FR 33232, May 19, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: The reporting or record
keeplng provisions included Jn the final rule 
published at 47 FR 32274, July 26, 1982, will 
be submitted for approval to the Office of 
Management and Budget (QMB). They are 
not effective until OMB approval has been 
obtained. EPA will publish a notice of the 
effective date of the reporting and record
keeping provisions of this rule after It ob
tains OMB approval. 

Subpart A-General 

§ 265.1 Purpose, scope, and applicability. 

{a) The purpose of this part is to es
tablish minimum national standards 

Title 40-Protection of Environment 

which dl~finc I he acct'ptable 1nanage-
1n(>nt of hazardous wrlste during the 
period of interhn status. 

(bl The standards in this part apply 
to owners and operators of facilities 
which treat, store, or dispose of haz
ardous waste who have fully complied 
with the requiren1ents for interin1 
status under section 3005<e) of RCRA 
and § 270.10 of this chapter, until final 
adminfstrative disposition of their 
permit application is n1ade. and to 
those owners and operators of facili
ties in existence on November 19, 1980, 
who have failed to provide timely noti· 
fication as required by section 3010(a) 
of RCRA, and/or failed to file Part A 
of the Permit Application as required 
by 40 CFR 270.10 (e) and (g). These 
standards apply to an treatment, stor
age, or disposal of hazardous waste at 
these facilities after the effective date 
of these regulations, except as specifi
cally provided otherwise in this part or 
Part 261 of this chapter. [Comment: 
As stated in section 3005(a) of RCRA, 
after the effective date of regulations 
under that section, i.e., Parts 270 and 
124 of this chapter, the treatment, 
storage, or disposal of hazardous waste 
is prohibited except in accordance 
with a permit. Section 3005(e) of 
RCRA provides for the continued op
eration of an existing facility which 
meets certain conditions until final ad
ministrative disposition of the owner's 
and operator's permit application is 
made.] 

(C) The requirements of this part do 
not apply to: 

(1) A person disposing of hazardous 
waste by n1eans of ocean disposal sub
ject to a permit issued under the 
Marine ProtectiDn, Research, and 
Sanctuaries Act; 
[Comment: These Part 265 regulations do 
apply to the treatment or storage of hazard
ous waste before it Is loaded onto an ocean 
vessel for incineration or disposal at sea. as 
provided ln paragraph (b> of this section.] 

(2) A person disposing of hazardous 
waste by means of underground injec
tion subject to a permit issued under 
an Underground Injection Control 
<UIC> program approved or promul
gated under the Safe Drinking Water 
Act; 
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rco111.1nn1t: Thc::.1: Part 265 regulations do 
apµ\y 1.0 thl' n.bovq(round ln::itmcnt or stor
agt' of hazardous wa.~t.e before it is injected 
underground. Thl'sc Part 2ti5 regHl:n.ions 
nlso apply to t.he disposal of hazardous 
wa.<;le b~' na•a11s of underground inject.ion. as 
provided in paragraph (b) of this Section, 
until final adn1inistrative disposition of a 
person's iiermit appiicalion is made under 
IlCRA or under an approved or pron1ulgat
ed UIC program.] 

(3} The owner or operator of a 
POTW which treats, stores, or dis
poses of hazardous \Vaste; 
[Comment: The owner or operator of a facil
ity under paragraphs (c)(l) through (c)(3) 
of thi:> sect.ion is subject to the requirements 
of Part 2G4 of this chapter to the extent 
they are included in a permit by rule grant
ed to such a per::;on under Part 122 of this 
chapter, or are required by § 144.14 of this 
chapter.] 

(4) A person who treats, stores, or 
disposes of hazardous waste in a State 
with a RCR.-'\ hazardous waste pro
gram authorized under Subparts A or 
B of Part 271 of this chapter, except 
that the requirements of this part will 
continue to apply as stated in para
graph (C)(2) of this section, if the au
thorized State RCRA program does 
not cover disposal of hazardous waste 
by means of underground injection; 

(5) The owner or operator of a facili·· 
ty permitted, licensed, or registered by 
a State to manage municipal or indus
trial solid waste, if the only hazardous 
waste the facility treats, stores, or dis
poses of is excluded from regulation 
under this part by § 261.5 of this chap
ter; 

(6) The owner or operator of a facili
ty which treats or stores hazardous 
\Vaste, which treatment or storage 
1neets the criteria in § 261.6Ca) of this 
chapter, except to the extent that 
§ 261.6(b) of this chapter provides oth
erwise; 

(7) A generator accumulating \Vaste 
on-site in compliance with § 262.34 of 
this chapter, except to the extent the 
requirements are included in § 262.34 
of this chapter; 

C8) A farmer disposing of waste pes
ticides from his own use in compliance 
\Vith § 262.51 of this chapter; or 

(9) The owner or operator of a total
ly enclosed treatment facility, as de
fined in § 260.10. 

ClO) The owner or operator of an ele
mentary neutralization unit or a 

wastewater treat1ncnt uniL as defined 
in § 2G0.10 of this chapter. 

(11 HD Except as provided in para
graph (cHllHii) of this section, a 
person engaged in treatment or con· 
tahunent activities· during in1mediate 
response to any of the following situa
tions: 

(A) A discharge of a hazardous 
waste; 

(B) An imminent and substantial 
threat of a discharge of a hazardous 
waste; 

(C) A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

(ii) An owner or operator of a facili
ty othenvise regulated by this part 
must comply v.rith all applicable re
.Quirements of Subparts C and D. 

(iii) Any person who is covered by 
parag'raph (c)(ll)(i) of this section and 
who continues or initiates hazardous 
waste treatment or containment activi
ties after the immediate response is 
over is subject to all applicable re
quirements of this part and Parts 
122-124 of this chapter for those ac
tivities. 

(12) A transporter storing manifest
ed shipments of hazardous waste in 
containers meeting the requirements 
of 40 CFR 262.30 at a transfer facility 
for a period of ten days or less. 

(13) The addition of absorbent mate
rial to waste in a container (as defined 
in§ 260.10 of this chapter) or the addi
tion of waste to the absorbent materi· 
al in a container provided that these 
actions occur at the time waste is first 
placed in the containers; and 
§§ 265.17(b), 265.171, and 265.172 are 
complied with. 

[45 FR 33232, May 19, 1980, as amended at 
45 FR 76075, Nov. 17, 19ao; 45 FR 86958, 
Dec. 31, 1980; 46 FR 27480, 1.'Ie.y 20, 1981; 47 
FR 8306, Feb. 25. HlB2; 48 FR 2511, Jan. 19, 
1983; 48 FR 14295, Apr. l, 1983; 48 FR 
52720, Nov. 22. 1983] 

§§ 265.2-265.3 [Reserved] 

§ 265.4 Imminent hazard action. 

Notwithstanding any other provi
sions of these regulations, enforce
ment actions may be brought pursu
ant to section 7003 of RCRA. 
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Subpart B-General Facility 
Standards 

!? 2611.10 Applkability 

The rc~ulaUons in thi:; subpart 
apply to owners and operators of all 
hazardous wa!:ite facilities, except as 
§ 265.1 provides otherwise. 

§ 265.11 Identification number. 
Every facility owner or operator 

inust apply to EPA for an EPA identi
fication number in accordance with 
the EPA notification procedures (45 
FR 12746). 

§ 265.12 Req'1ired notices. 

(a) The owner or operator of a facili
ty that has arranged to receive haz
ardous waste from a foreign source 
must notify the Regional Administra
tor in writing at least four weeks in ad
vance of the date of the \Vaste is ex
pected to arrive at the facility. Notice 
of subsequent shipments of the same 
waste from the same foreign source is 
not required. 

(b) Before transferring ownership or 
operation of a facility during its oper
ating life, or of a disposal facility 
during the post-closure c-are period, 
the owner or operator must notify the 
new owner or operator in writing of 
the requirements of this part and Part 
270 of this chapter. CAlso see § 270.72 
of this chapter.) 
[Comment: An owner's or operator's failure 
to notify the new owner or operator of the 
requirements of this part in no way relieves 
the new owner or operator of hls obligation 
to comply with all applicable requirements.] 
[45 FR 33232, May 19, 1980, ru; amended at 
48 FR 14295, Apr. 1, 19831 

§ 265.13 General waste analysis. 
(a)(l) Before an owner or operator 

treats, stores, or disposes of any haz
ardous waste, he must obtain a de
tailed chemical and physical analysis 
of a representative sample of the 
waste. At a minimum, this analysis 
must contain all the information 
which must be known to treat, store, 
or dispose of the waste in accordance 
with the requirements of this part. 

(2) The analysts may include data 
developed under Part 261 of this chap
ter, and existing published or docu-

Title 40-Protection of Environment 

rnented data on t.ht• haza.rdo11:; wa:>te 
or on waste generated fronl sirnilar 
processes. 
[Co11i11tnll: Por exainple. lhc facility's 
record of analyse~ pcrfornwd on l-he wasle 
before the effective date of these regula· 
Uons, or studies conducted on hazardous 
waste generated from processes similar to 
that which generated the waste to be man
aged at the facility, may be included in the 
data base required to comply with para· 
graph '(a)(l) of this section. The owner or 
operator of an off-site facility may arrange 
for the generator of the hazardous waste to 
supply part or all of the information re· 
quired by paragrapll <aHl) of this section. If 
the generator does not supply the informa
tion, and the owner or operator chooses to 
a.ccept a hazardous waste, the owner or op
erator is responsible for obtaining the infor-
1nation required to Coinply with this sec· 
uon.l 

(3) The analysis must be repeated as 
necessary to ensure that it is accurate 
and up to date. At a tninimu1n, the 
analysis must be repeated: 

(i) When the owner or operator is 
notified, or has reason to believe, that 
the process or operation generating 
the hazardous vJaste has changed; and 

(iil For off-site facilities, when the 
results of the inspection required in 
paragraph (a)(4) of this section indi
cate that the hazardous waste received 
at the facility does not match the 
waste designated on the accompanying 
manifest or shipping paper. 

(4) The owner or operator of an off
site facility must inspect and, if .neces
sary, analyze each hazardous waste 
movement received at the facility to 
detennine whether it matches the 
identity of the waste specified on the 
accompanying manifest or shipping 
paper. 

Cb) The owner or operator must de
velop and follow a written waste anal
ysis plan which describes the proce
dures which he \Vill carry out to 
comply with paragraph (a) of this sec
tion. He must keep this plan at the fa
cility. At a minimum, the plan must 
specify: 

(1) The parameters for which each 
hazardous waste will be analyzed and 
the rationale for the selection of these 
parameters <i.e., how analysis for 
these parameters will provide suffi· 
cient infor1nation on the waste's prop-
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erties to con1ply with paragraph (a) of 
Lhi:> section); 

(2l Tbc test Jnelhod.s which will be' 
used to test for these panunetcrs; 

(3) The sa.1npling n1ethod which \1-'ill 
be used to obtain a representative 
sa1nple ol the waste to be analyzed. A 
representative sample may be ob
tained using either: 

(i) One of the sampling methods de" 
scribed in Appendix I of Part 261 of 
this chapter; or 

(ii) An equivalent sampling method. 
[Co11imenl: See § 260.20(CJ of this chapter 
for related discussion.] 

(4) The frequency v;ith which the 
initial analysis of the waste will be re
viewed or repeated to ensure that the 
analysis is accurate and up to date; 

(5) For off-site facilities, the tifaste 
analyses that hazardous waste genera
tors have agreed to supply; and 

(6) Where applicable, the methods 
t"Vhich will be used to meet the addi
tional waste analysis requirements for 
specific waste n1anagement methods 
as specified in §§ 265.193, 265.225, 
265.252. 265.273, 265.345. 265.375, and 
265.402. 

(c) For off-site facilities, the waste 
analysis plan required in paragraph 
(b) of this section must also specify 
the procedures which will be used to 
inspect and, if necessary, analyze each 
movement of hazardous waste received 
at the facility to ensure th.at it 
matches the identity of the waste des
ignated on the accompanying manifest 
or shipping paper. At a minimum, the 
plan must describe: 

<1) The procedures which will be 
used to determine the identity of each 
movement of waste managed at the fa
cility; and 

(2) The sampling method which will 
be used to obtain a representative 
sample of the waste to be identified, if 
the identification method includes 
sar11pling. 

§ 265.1·1 Security. 
(a) The O\vner or operator must pre

vent the unknowing entry, and mini
mize the possibility for the unauthor
ized entry, of persons or livestock onto 
the active portion of his facility, 
unless: 

<1) Physical contact with the waste, 
structures, or equipment with the 

actiYe portion of the facility will not 
injure unknowing or unauthorized 
pt~rsons or livestock which 1nay enter 
the active portion of a facility. and 

(2) Disturbance of the \Va.ste or 
equipn1cnt, by the unknowing or unau
tl1orized entry of persons or livestock 
onto the active portion of a facility, 
will not cause a violation of the re
quirements of this part. 

(b) Unless exempt under paragraphs 
ca)(l) and <aJ<2) of this section, a facil
ity n1ust have: 

Cll A 24-hour surveillance system 
(e.g., television monitoring or surveil
lance by guards of facility personnel) 
which continuously monitors and con
trols entry onto the active portion of 
the facility; or 

(2)(i> An artificial or natural barrier 
(e.g., a fence in good repair or a fence 
combined with a cliff), which com
pletely surrounds the active portion of 
the facility; and 

(ii) A n1eans to control entry, at all 
times, through the gates or other en
t,rances to the active portion of the fa
cility <e.g., an attendant, television 
monitors, locked entrance, or con
trolled road\vay access to the facility). 
[Comment: The requirements of paragraph 
(b} of this section are satisfied if the facility 
or plant within which the active portion is 
located itself has a surveillance system, or a 
barrier and ~ n1eans to control entry. which 
COlnplies with the requirements of para
graph (b){l) or (b)(2) of this section.} 

(C) Unless exempt under paragraphs 
(a)(l) and (a)(2) of this section, a sign 
with the legend, "Oanger-Unauthor· 
ized Personnel Keep Out," must be 
posted at each entrance to the active 
portion of a facility, and at other loca
tions, in sufficient numbers to be seen 
from any approach to this active por
tion. The legend must be written in 
English and in any other language 
predominant in the area surrounding 
the facility <e.g., facilities in counties 
bordering the Canadian province of 
Quebec n1ust post signs in French; fa· 
cilities in counties bordering Mexico 
must post signs in Spanish), and must 
be legible from a distance of at least 
25 feet. Existing signs with a legend 
other than "Danger-Unauthorized 
Personnel Keep Out" n1ay be used if 
the legend on the sign indicates that 
only authorized personnel are allowed 
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to c>uter t11e active portion, and that 
entry onto the net ive portion can be 
dangerous. 
( Comme11t: Sec § 2G5.l l 7(b) for di:-;cus;;ion of 
S('CUrity requirC'ments at disposal facilities 
during the post-closnre care period.] 

§ 265.15 (:eneral inspection requirements. 

(a) The owner or operator must in
spect his facility for 1nalfunctions and 
deterioration, operator errors, and dis
charges which may be causing-or 
may lead to: ( 1) Release of hazardous 
\Vaste constituents to the environment 
or (2) a threat to human health. The 
owner or operator must conduct these 
inspections often enough to identify 
problems in time to correct them 
before they harm human health or 
the environment. 

(b)( 1) The owner or operator must 
develop and follo\V a written schedule 
for inspecting all monitoring equip
ment, safety and emergency equip
ment, security devices, and operating 
and structural equipment (such as 
dikes and sump pumps) that are im
portant to preventing, detecting, or re
sponding to environn1ental or human 
health hazards. 

(2) He must keep this schedule at 
the facility. 

(3) The schedule must identify the 
types of problems (e.g., malfunctions 
or deterioration) which are to be 
looked for during the inspection (e.g., 
inoperative sump pump, leaking fit
ting, eroding dike, etc.). 

(4) The frequency of inspection may 
vary for the items on the schedule. 
However, it should be based on the 
rate of possible deterioration of the 
equipment and the- probability of an 
environmental or human health inci
dent if the deterioration or malfunc
tion or any operator error goes unde
tected between inspections. Areas sub
ject to spllls, such as loading and un
loading areas, must be inspected daily 
when in use. At a minimum, the in
spection schedule must Include the 
items and frequencies called for in 
§§ 265.174. 265.194, 265.226, 265.347. 
265.377, and 265.403. 

(c) The owner or operator must 
remedy any deterioration or malfunc
tion of equipment or structures \Vhlch 
the inspection reveals on a schedule 
which ensures that the problem does 
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not lead t.o an ('nviron1nental or 
tnnnan healt 11 hazard. Where a hazard 
is in1minent or has already oecurred, 
ren1edial action must be taken hnmcdi
ately. 

(d) The owner or operator must 
record inspections in an inspection log 
or sum1nary. He must keep these 
records for at least three years fro1n 
the date of inspection. At a minimum. 
these records must include the date 
and time of the inspection, the name 
of the inspector, a notation of the ob
servations made, and the -date and 
nature of any repairs or other remedi
al actions. 

§ 265.16 Personnel training. 

(a){l) Facility personnel must suc
cessfully complete a program of class· 
room instruction or on-the-job train
ing that teaches them to perform 
their duties in a way that ensures the 
facility's compliance with·the require
ments of this part. The owner or aper~ 
ator must ensure that this program in
cludes all the elements described in 
the document required under para
graph (d)(3) of this section. 

(2) This program must be directed 
by a person trained in hazardous 
waste n1anagement procedures, and 
must include instruction which teach
es facility personnel hazardous waste 
management procedures (including 
contingency plan in1plementation) rel
evant to the positions in which they 
are employed. 

(3) At a minimum, the training pro
gram must be designed to ensure that 
facility personnel are able to respond 
effectively to emergencies by familiar
izing them with emergency proce
dures, emergency equipment, and 
emergency systems, including where 
applicable: 

(i) Procedures for using, inspecting, 
repairing, and replacing facility emer
gency and monitoring equipment; 

(ii) Key parameters for automatic 
waste feed cut~off systems; 

(iii) Communications or alarm sys
te1ns; 

(iv) Response to fires or explosions; 
(V) Response to ground-water con

tamination incidents; and 
(Vil ShutdO\VIl of operations. 
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(b) Pacility per.sonnt'l nn1sL success
fuly co1nplete the µrogra1n required in 
paragraph ta) of this section within 
six rnonths after the effective date of 
these regulations or six n1onths after 
the date of their employn1cnt or as
sign1nent to a facility. or to a new posi
tion at a facility, whichever is later. 
Employees hired after the effective 
date of these regulations must not 
work in unsupervised positions until 
they have completed the training re
quirements of paragraph (a) of this 
section. 

(c) Fa.cility personnel must take part 
in an annual review of the initial 
training required in paragraph (a) of 
this section. 

(d) The owner or operator must 
inaintain the following documents and 
records at the facility: 

(1) The job title for each position at 
the faci1ity related to hazardous waste 
management, and the name Of the em
ployee filling each job; 

<2> A written job description for 
each position listed under paragraph. 
(d)(l) of this Section. This description 
may be consistent in its degree of spec
ificity with descriptions for other simi
lar positic:;ns in the same company lo
cation or bargaining unit, but must in
clude the requisite skill, education, or 
other qualifications, and duties of fa
cility personnel assigned to each posi
ti.on; 

(3) A written des~ription of the type 
and amount of both introductory and 
continuing training that will be given 
to each person filling a position listed 
under paragraph (d)(l) of this section; 

(4) Records that document that the 
training or job experience required 
under paragraphs (a), Cb), and <c> of 
this section has been given to, and 
completed by, facility personnel. 

Ce) Training records on current per
sonnel must be kept until closure of 
the facility. Training records on 
former employees must be kept for at 
least three years from the date the 
employee last \Vorked at the facility. 
Personnel training racords may accom
pany personnel transferred within the 
same company. 

S 2firi.17 Gent'ral r('quin_•1ncnts fur ignita
ble, readive, or incon1patible wastes. 

(a) The owner or operator must take 
precautions to prevent accidental igni
tion or reacLion of ignitable or reactive 
waste. This waste must be separated 
and protected fron1 sources of ignition 
or reaction including but not limited 
to: open Haines, stnoking, cutting and 
welding, hot surfaces, frictional heat, 
sparks <static, electrical, or mechani
cal), spontaneous ignition (e.g., from 
heat-producing chemical reactions), 
and radiant heat. While ignitable or 
reactive \Vaste is being handled, the 
owner or operator must confine smok
ing and open flame to specially desig
nated locations. "No Smoking" signs 
must be conspicuously placed wherev
er there is a hazard from ignitable or 
reactive waste. 

(b) Where specifically required by 
other sections of this part, the treat
ment. storage, or disposal of ignitable 
or reactive waste, and the mixture or 
commingling of incompatible wastes, 
or incompatible wastes and materials, 
must be conducted so that it does not: 

( 1) Generate extreme heat or pres-· 
sure, fire or explosion, or violent-reac
tion; 

(2) Produce uncontrolled toxic mists, 
fumes, dusts, or gases in sufficient 
quantities to threaten human health; 

(3) Produce uncontrolled flammable 
fu1nes or gases in sufficient quantities 
to pose a risk of fire or explosions~ 

(4) Dan1age the structural integrity 
of the device or facility containing the 
waste; or 

(5) Through other like means 
threaten human health or the envi
ronment. 

Subpart C-Preparednes1 and 
Prevention 

§ 265.30 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 265.1 provides otherwise. 

§ 265.31 l".tuintenance and operation of fa
cility. 

Facilities must be maintained and 
operated to minimize the possibility of 
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a fire, explosion. or any 11nplann~d 
sudden or non-sudden rclt·ase of haz
ardous \Va..<>le or ha;t;ardous waste con
sUtuents to air, soil, or surface water 
which coulcl threaten hun1an heallh 
or the environment. 

§ 265.32 Ucquircd equipntent. 

All facilities 1nust be equipped with 
the following, unless none of the haz
ards posed by waste handled at the fa
cility could require a particular kind of 
equipment specified below: 

(a) An internal communications or 
alarm system capable of providing im
mediate en1ergency instruction cvoice 
or signal) to facility personnel; 

Cb) A device, such as a telephone 
(immediately available at the scene of 
operations) or a hand-held two-way 
radio, capable of summoning emergen
cy assistance from local police depart
ments, fire departments, or State or 
local emergency response teams; 

(C) Portable fire extinguishers, fire 
control equipment (including special 
extinguishing equipment, such as that 
using foam, inert gas, or dry chemi
cals), spill control equipment, and de
contamination equipment; and 

(d) Water at adequate volume and 
pressure to supply water hose streams. 
or foam producing equipment, or auto
matic sprinklers. or water spray sys
tems. 

§ 265.33 'festing and maintenance of 
equipment_ 

All facility communications or alarm 
systems. fire protection equipment, 
spill control equipment, and decon
ta."llination equipment, where re
quired. must be tested and maintained 
as necessary to assure its proper oper
ation in time of emergency. 

§ 265.34 Access to communications nr 
alarm system. 

(a) Whenever hazardous waste is 
being poured, mixed, spread, or other
\Vise handled, all personnel involved in 
the operation must have immediate 
access to an internal alarm or emer
gency communication device, either di
rectly or through visual or voice con
tact with another employee, unless 
such a device is not required under 
§ 265.32. 
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(b) If there is ever just one ('tnployer• 
on the pre1nises while the facility is 
operating, he nlust have ilnn1ediate 
access to a device, such as a telephone 
(hnn1ediately available at the scene of 
operation) or o. hand-held two-way 
radio, capable of sun1n1oning external 
emergency assistance, 1tnless such a 
device is not required under § 265.32. 

§ 265.35 Re,1uked aisle space. 

The owner or operator 1nust main
tain aisle space to allow the unob
structed movement of personnel, fire 
protection equip1nent, spill control 
equipment, and dccontalnination 
equipment to any area of facility oper
ation in an emergency, unless aisle 
space is not needed for any of these 
purposes. 

§ 265.36 {Reserved} 

§ 265.37 Arrangements with local authori
ties. 

<a) The O\Vner or operator must at
tempt to make the following arrange
ments, as appropriate for the type of 
waste handled at his facility and the 
potential need for the services of these 
organizations: 

(1) Arrangements to familiarize 
police, fire departments. and emergen
cy response teams with the layout of 
the facility, properties of hazardous 
waste handled at the facility and asso
ciated hazards, places where facility 
personnel would normally be working, 
entrances to roads inside the facility, 
and possible evacuation routes; 

(2) Where more than one police and 
fire department might respond to an 
emergency, agreements designating 
primary emergency authority to a spe
cific police and a specific fire depart
ment, and agreements with any others 
to provide support to the primary 
emergency authority; 

(3) Agreements with State emergen
cy response teams, emergency re
sponse contractors, and equipment 
suppliers; and 

(4) Arrangements to familiarize local 
hospitals with the properties of haz
ardous waste handled at the facility 
and the types of injuries or illnesses 
which could result from fires, explo
sions, or releases at the facility. 
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(b) Where St.ate or local authorities 
decline to enter into such arrange
rnents, the owner or operator n1ust 
docun1cnt the refusal in the operating 
record. 

Subpart D-Contingency Plan end 
Emergency Procedurai 

§ 265.50 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 265.1 provides otherwise. 

§ 265.51 Purpose and implen1entatiun of 
contingency plan. 

(a) Each O\\'ner or operator must 
have a contingency plan for his facili
ty. The contingency plan must be de
signed to minimize hazards to human 
health or the environment from fires, 
explosions, or any unplanned sudden 
or non-sudden release of hazardous 
waste or hazardous waste constituents 
to air, soil, or surface water. 

(b) The provisions of the plan must 
be carried out immediately whenever 
there is a fire, explosion, or release of 
hazardous waste or hazardous waste 
constituents which could threaten 
human health or the environment. 

§ 265.52 Content uf contingency plan. 

(a) The contingency plan must de
scribe the actions facility personnel 
must take to comply with §§ 265.51 
and 265.56 in response to fires, explo
sions, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air, 
soil, or surface water at the facility. 

(bl If the owner or operator has al
ready prepared a Spill Prevention, 
Control, and Countermeasures <SPCC) 
Plan in accordance with Part 112 of 
this chapter, or Part 1510 of Chapter 
V, or some other emergency or contin
gency plan, he need only amend that 
plan to incorporate hazardous waste 
management provisions that are suffi
cient to comply with the requirements 
of this part. 

(cl The plan rnust describe arrange
inents agreed to by local police depart
ments, fire departments, hospitals, 
contractors, and State and local emer
gency response teanas to coordinate 

PtnPrgency services, pursuant to 
§ 2G5.37. 

<d> 'I'he plan n1ust list natnes. ad
(tre;;;ses, and phone nl1mbers (office 
nnd hon1e) of all persons qualified to 
act as en1ergency coordinator (see 
§ 265.55), and this list must be kept up 
to date. Where n1ore than one person 
is listed, one must be na1ned as pri
mary emergency coordinator and 
others must be listed in the order in 
which they \Vill assume responsibility 
as alternates. 

(e) The plan must include a list of 
all emergency equipment at the facili
ty <such as fire extinguishing systems, 
spill control equipment, communica
tions and alarm systems (internal and 
external), and decontamination equip
ment>, where this equipment is re
quired. This list must be kept up to 
date. In addition, the plan must in
clude the location and a physical de
scription of each item on the list, and 
a brief outline of its capabilities. 

(f) The plan must include an evacua~ 
tion plan for facility personnel where 
there is a possibility that evacuation 
could be necessary. This plan must de
scribe signa}(s) to be used to begin eva
cuation, evacuation routes, and alter
nate evacuation routes <in cases where 
the primary routes could be blocked 
by releases of hazardous waste or 
fires). 

[45 FR 33233, 11ay 19, 1980, as amended at 
46 FR 2'1480, May 20, 1981] 

§ 265.53 Copies of contingency plan. 

A copy of the contingency plan and 
all revisions to the plan must be: 

(a) Maintained at the facility; and 
(b) Submitted to all local police de

partments, fire departments, hospi
tals, and State and local emergency re
sponse teatns that may be called upon 
to provide emergency services. 

§ 2G5.54 Amendment of cOntingency plan. 

The contingency plan must be re
viewed, and immediately amended, if 
necessary, whenever: 

<al Applicable regulations are re
vised; 

(b) The plan fails in an emergency; 
(c) The facility changes-in its 

design, construction, operation, main
tenance, or other circumstances--in a 
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way that materially increases the po
tpntial for fires. t'xplosion::;, or relea.'>C'S 
of hazardous waste or hazardous waste 
constituents, or changes the response 
necessary in an en1ergency; 

<d) '£he list of cn1ergency coordina
lors changes; or 

(e) The list of enlergency equipment 
changes. 

§ 265.55 Emergency coordinator. 
At all times, there must be at least 

one employee either on the facility 
premises or on call <i.e., available to re
spond to an e1nergency by reaching 
the facility within a short period of 
time) with the responsibility for co
ordinating all emergency response 
measures. This emergency coordinator 
must be thoroughly familiar with all 
aspects of the facility's contingency 
plan, all operations and activities at 
the facility, the location and charac
teristics of waste handled, the location 
of all records within the facility. and 
the facility layout. In addition, this 
person must have the authority to 
commit the resources needed to carry 
out the contingency plan. 
[Comment: The emergency coordinator's re
sponsibilities are more fully spelled out in 
§ 265.56. Applicable responsibilities for the 
emergency coordinator vary, depending on 
factors such as type and variety of waste<s> 
handled by the facility, and type and com
plexity of the facility.) 

§ 265.56 Emergency procedures. 

(a) Whenever there is an imminent 
or actual emergency situation, the 
emergency coordinator <or his desig
nee when the emergency coordinator 
is on call) must immediately: 

(1) Activate internal facility alarms 
or communication systems, where ap
plicable, to notify all facility person
nel; and 

(2) Notify appropriate State or local 
agencies with designated response 
roles if their help is needed. 

(b) Whenever there is a release, fire, 
or explosion, the emergency coordina
tor must immediately identify the 
character, exact source, amount, and a 
real extent of any released materials. 
He may do this by observation or 
review of facility records or manifests 
and, if necessary, by chemical analysis. 

Title 40-Protection of Environment 

<c> Concurrently, the e111t~rgeney co
ordinator must a.sscss possible hazards 
to hun1an health or the environment 
that may result from the release, fire. 
or explosion. This assessn1ent inust 
consider both direct and indirect ef
fects of the release. fire, or explosion 
(e.g., the effects of any toxic, irritat
ing, or asphyxiating gases that are 
generated, or the effects of any haz
ardous surface wat.er run-offs from 
water or chemical agents used to con
trol fire and heat-induced explosions). 

<d> If the emergency coordinator de
termines that the facility has had a re
lease, fire, or explosion which could 
threaten human health, or the envi
ronment, outside the facility, he must 
report his findings as follo\vs: 

<1> If his assessment indicates that 
evacuation of local areas may be advis
able, he must immediately notify ap
propriate local authorities. He must be 
available to help appropriate officials 
decide whether local areas should be 
evacuated; and 

<2> He must immediately notify 
either the government official desig
nated as the on-scene coordinator for 
that geographical area (in the applica
ble regional contingency plan under 
Part 1510 of this Title), or the Nation
al Response Center <using their 24-
hour toll free number 800/424-8802). 
The report must include: 

(i) Name and telephone number of 
reporter; 

(ii) Name and address of facility; 
(iii) Time and type of incident <e.g., 

release, fire); 
<iv) Name and quantity of 

materialCs) involved, to the extent 
known; 

(v) The extent of injuries, if any; 
and 

CvD The possible hazards to human 
health, or the environment, outside 
the facility. 

(e) During an emergency, the emer
gency coordinator must take all rea
sonable measures necessary to ensure 
that fires, explosions, and releases do 
not occur, recur, or spread to other 
hazardous waste at the facility. These 
measures must include, where applica
ble, stopping processes and operations, 
collecting and containing released 
waste, and removing or isolating con
tainers. 
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(f) If the facilily .stops operations in 
response t.o a fire, explosion or relea.se, 
the c1ncrgency coordinator mu.st tnoni 
tor for leaks, prpssure buildup. gas 
generation, or ruptures in valves. 
pipes, or other equipnlent. whi~rever 
this is appropriate. 

(g) Imn1edlately after an emergency, 
the en1ergency coordinator nn1st pro
vide for treating, storing, or disposing 
of recovered waste, contaminated soil 
or surface water, or any other material 
that results from a release, fire, or ex
plosion at the facility. 
[Comment: Unless the owner or operator 
can demonstrate, in accordance with 
§ 261.3(c) or (d) of this chapter, that the· re
covered material is not a hazardous waste, 
the owner or operator becomes a generator 
of hazardous waste and must manage it in 
accordance with all applicable requirements 
of Parts 262. 263, and 265 of this chapter.} 

(h) The emergency coordinator must 
ensure that, in the affected area(s) of 
the facility: 

(1) No waste that may be incompati
ble with the released material is treat
ed, stored, or disposed of until cleanup 
procedures are completed; and 

<2) All emergency equipment listed 
in the contingency plan is cleaned and 
fit for its intended use before oper
ations are resumed. 

<D The owner or operator must 
notify the Regional Administrator, 
and appropriate State and local au
thorities, that the facility is in compli
ance \':lrith paragraph <h> of this sec
tion before operations are resumed in 
the affected area<s> of the facility. 

(j) The owner or operator must note 
in the operating record the time, date, 
and details of any incident that re
quires implementing the contingency 
plan. Within 15 days after the inci
dent, he must submit a \Vritten report 
on the incident to the Regional Ad
ministrator. The report must include: 

(1) Name, address, and telephone 
number of the owner or operator; 

(2) Name, address, and telephone 
number of the facility; 

(3) Date, time, and type of incident 
<e.g., fire, explosion); 

(4) Name and quantity of material(s) 
involved; 

(5) The extent ·of injuries, if any; 
(6) An assessment of actual or poten

tial hazards to human health or the 

cnvironinent, where thi.s is applic:tbh•; 
and 

C7) Estilnated quantity and disposi
tion of rPCOVPred 1uatehal that result
ed fron1 the incident. 

Subpart E-Manifest System, 
Recordkeeping, and Reporting 

§ 265.70 Applicability. 

The regulations in this _subpart 
apply to owners and operators of both 
on-site and off-site facilities, except as 
§ 265.l provides otherwise. Sections 
265.71, 265.72, and 265.76 do not apply 
to o\vners and operators of on-site fa
cilities that do not receive any hazard
ous waste from off-site sources. 

§ 265.71 Use of manifest system. 

(a) If a facility receives hazardous 
waste accompanied by a manifest, the 
owner or operator, or his agent, must: 

(1) Sign and date each copy of the 
manifest to certify that the hazardous 
waste covered by the manifest was re
ceived; 

C2) Note any significant discrepan
cies in the manifest (as defined in 
§ 265.72ta)) on each copy of the mani
fest; 

[Co1nment: The Agency does not "intend 
that the owner or operator- of a facility 
whose procedures under § 265.13(c) include 
wa.ste analysis. must perform that analysis 
before signing the manifest and giving it to 
the transporter. Section 265.72Cb), however. 
requires reporting an unreconciled discrep
ancy discovered during later analysis.} 

(3) Immediately give the transporter 
at least one copy of the signed inani
fest; 

(4) Within 30 days after the delivery, 
send a copy of the manifest to the gen
erator; and 

(5) Retain at the facility a copy of 
each manifest for at least three years 
from the date of delivery. 

(b) If a facility receives, from a rail 
or water Cbulk: shipment) transporter, 
hazardous waste which is accompanied 
by a shipping paper containing all the 
information required on the manifest 
<excluding the EPA identification 
numbers, generator's certification, and 
signatures), the owner or operator, or 
his agent, must: 
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( 1) Sign ::i.nd date each copy of t.he 
manifest or shipping paper (if the 
rnanifest has not been received) to cer
tify that the hazardous waste covered 
by the manifest or shipping paper was 
received; 

(2) Note any sii,;.nincant discrepan
cies <as defined in § 265.72(a)) in the 
manifest or shipping paper Of the 
n1anifest has not been received) on 
each copy of the tuanifest or shipping 
paper; 

[Cnmrnent: The Agency does not intend 
that the owner or operator of a facility 
whose procedures under § 265.13(c) include 
waste analysis must perform that analysis 
before signing the shipping paper a.nd 
giving it to the transporter. Section 
265.72(b). however, requires reporting an 
unreconciled discrepancy discovered during 
later analysis.] 

(3) Immediately give the rail or 
v.1ater {bulk shipment) transporter at 
least one copy of the manifest or ship
ping paper (if the manifest has not 
been received); 

(4) Within 30 days after the delivery, 
send a copy of the signed and dated 
manifest to the generator; however, if 
the manifest has not been received 
within 30 days after delivery, the 
owner or operator, or his agent, must 
send a copy of the shipping paper 
signed and dated to the generator; and 

[Comment: Section 262.23(c} of this Chapter 
requires the generator to send three copies 
of the manifest to the facility when hazard· 
ous waste is sent by rail or water <bulk ship
ment}.] 

(5) Retain at the facility a copy of 
the manifest and shipping paper (if 
signed in lieu of the manifest at the 
time of delivery) for at lea.st three 
years from the date of delivery. 

(c) Whenever a shipment of hazard
ous waste is initiated from a facility, 
the owner or operator of that facility 
must comply with the requirements of 
Part 262 of this chapter. 

[Comment: The provisions of § 262.34 are 
applicable to the on-site accumulation of 
hazardous wastes by generators. Therefore, 
the provisions of § 262.34 only apply to 
owners or operators who are shipping haz
ardous waste which they generated at that 
facility.] 
[45 FR 33232, May 19, 1980, as amended at 
45 FR 86970, 86974, Dec. 31, 1980) 

Title 40-Protection of Environment 

S 265.72 Manifest dist·n•11andt•s. 

(a) Nlanifest discrcpanciet> are differ
ences between the quantity or type of 
ha:.-;ardous waste desig-nated on the 
rnanifest or shipping paper, and the 
quantity or type of hazardous waste a 
facility actually receives. Significant 
discrepancies in quantity are: <1) for 
bulk waste, variations great.er than 10 
percent in weight, and (2) for batch 
\vaste, any variation in piece count, 
such as a discrepancy of one drum in a 
truckload. Significant discrepancies in 
type are obvious differences which can 
be discovered by inspection or waste 
analysis, such as waste solvent substi
tuted for waste acid, or toxic constitu
ents not reported on the manifest or 
shipping paper_ 

(b) Upon discovering a significant 
discrepancy, the owner or operator 
must attempt to reconcile the discrep
ancy with the waste generator or 
transporter (e.g., \¥ith telephone con
versations). If the discrepancy is not 
resolved within 15 days after receiving 
the waste, the owner or operator must 
immediately submit to the Regional 
Administrator a letter describing the 
discrepancy and attempts to reconcile 
it, and a copy of the manifest or ship
ping paper at issue. 

§ 265.73 Operating record. 

(a) The owner or operator must keep 
a written operating record at his facili
ty. 

(b) The following information must 
be recorded, as it becomes available, 
and maintained in the operating 
record until closure of the facility: 

(1) A description and the quantity of 
each hazardous waste received, and 
the method(s) and dateCsl of its tr~at
ment, storage, or disposal at the facili
ty as required by Appendix I; 

(2) The location of each hazardous 
waste within the facility and the quan
tity at each location. For disposal fa
cilities, the location and quantity of 
each hazardous waste must be record
ed on a map or diagram of each cell or 
disposal area. For all facilities, this in
formation must include cross~refer
ences to specific manifest document 
numbers, if the waste was accompa
nied by a manifest; 
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[(.'omm1•11t: Set' §§265.119. 265.279, nnd 
:26f1.309 f<ir related rcquirl'ml'nt.s.J 

t3l Uecords and results of waste 
analysis and trial tests perfonned as 
specified in §~ 265.13, 265.193, 265.225, 
265.252, 265.273, 265.341, 265.375, and 
265.402; 

(4) Sumn1ary re~orts and details of 
all incidents that require implement
ing the contingency plan as specified 
in § 265.56(j ); 

(5) Records and results of inspec
t.ions as required by § 265.15<dl <except 
these data need be kept only three 
yearsl; 

(6) Monitoring, testing, or analytical 
data where required by §§ 265.90, 
265.94, 265.276, 265.278, 265.280(d)(l), 
265.347, and 265.377; and, 

(Comment: As required by§ 265.94, monitor
ing data at disposal facilities must. be kept 
throughout the post-closure period.] 

<7) All closure cost estimates under 
§ 265.142 and, for disposal facilities, all 
post-closure cost estimates under 
§ 265.144. 

[45 FR 33232, May 19, 1980, as amended at 
46 FR 7680, Jan. 23, 19811 

§ 265.74 Availability, retention, and dispo· 
sition of records. 

(a) All records, including plans, re
quired under this part must be fur
nished upon request, and made avail
able at all reasonable times for inspec
tion, by any officer, employee, or rep
resentative of EPA who is duly desig
nated.by the Administrator. 

(b) The retention period for all 
records required under this part is ex
tended automatically during the 
course.of any unresolved enforcement 
action regarding the facility or as re
quested by the Administrator. 

(cl A copy of records of waste dispos
al locations and quantities under 
§ 265.73(b)(2) must be submitted to 
the Regional Administrator and local 
land authority upon closure of the fa
cility (see§ 265.119). 

§ 265.75 Biennial report. 

The owner or operator must prepare 
and submit a single copy of a biennial 
report to the Regional Administrator 
by March 1 of each even numbered 
year. The biennial report must be sub-
1nitted on EPA Form 8700-13B. The 

reno1·t mu:;t. cover facility act i\'ities 
dul"ing t ht> previous calendar year and 
nu1st. include the following inforn1a
Lion: 

~a) ·rile EPA identification nun1ber. 
na1ne, and address of the facility: 

· (b) ~'he calendar year covered by the 
report; 

(c) For off-site facilities, the EPA 
identification nun1ber of each hazard
ous waste generator fron1 which the 
facility received a hazardous waste 
during the year; for imported ship~ 
ments, the report must give the name 
and address of the foreign generator; 

Cd) A description and the quantity of 
each hazardous \Vaste the facility re
ceived during the year. For off-site fa
cilities, this infonnation must be listed 
by EPA identification number of each 
generator; 

(e) The ·1nethod of treatment, stor
age, or disposal for each hazardous 
\Vaste'; 

(fJ Monitoring data under 
§ 265.94(a)(2)(ii) anc.l (iii), and (b)(2), 
where required; 

(g) The most recent closure cost esti
mate under § 265.142, and. for disposal 
facilities, the most recent post-closure 
cost estimate nnder § 265.144; and 

(h) The certification signed by the 
owner or operator of the facility or his 
authorized representative. 

(45 FR 33232, May 19, 1980, as amended at 
48 FR 3982. Jan. 28, 19831 

§ 265.76 Unmanifested waste report. 

If a facility accepts for treatment, 
storage, or disposal any hazardous 
\Vaste from an off-site source \Vithout 
an accompanying manifest, or without 
an accompanying shipping paper as 
described in § 263.20Ce)(2) of this chap
ter, and if the waste is not excluded 
from the manifest requirement by 
§ 261.5 of this chapter, then the owner 
or operator must prepare and submit a 
single copy of a report to the Regional 
Administrator •Nithin fifteen days 
after receiving the \Vaste. The un111ani· 
tested waste report must be submitted 
on EPA form 8700-13B. Such report 
must be designated 'Un.manifested 
Waste Report' and include the follow
ing information: 

Ca) The EPA identification number, 
name, and address of the facility; 
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(b) 1'he dale the facility n:ceived lhe 
wa.slc; 

(c) 'rile EPA identification nu1uber, 
nan1e, and add1·ess of Lile generator 
and the transporter, if available; 

<d> A description and lhe quantity of 
t•ach un1nanifested hazardous waste 
the facility received; 

(c) The method of treatment, stor
age, or disposal for each hazardous 
waste; 

<f> The certification signed by the 
owner or operator of the facility or his 
authorized representative; and 

(g) A brief explanation of why the 
waste was unmanifesled, if known. 
[Co1nment: Sn1all quantities of hazardous 
waste are excluded from regulation under 
this part and do not require a manifest. 
Where a faciiity receives unrnanifested haz
ardous wastes. the Agency suggests that the 
owner or operator obtain from each genera
tor a certification that the waste qualifies 
for exclusion. Otherwise, the Agency sug
gests that the owner or operator file an un
rnanifested waste report for the hazardous 
waste rnoven1entJ 

[45 FR 33232, May 19. 1980, as amended at 
48 FR 3982, Jan. 28, 19-831 

§ 26S.77 Additiunal reports. 

In addition to submitting the bienni
al report and unmanifested waste re
ports described in§§ 265.75 and 265.76, 
the owner or operator must also 
report to the Regional Administrator: 

(a) Releases, fires, and explosions as 
specified in § 265.56(j); 

Cb) Ground-water contamination and 
n1onitoring data as specified in 
§ § 265.93 and 265.94; and 

(c) Facility closure as specified in 
§ 265.115. 

[45 FR 33232, May 19, 1980, as amended at 
48 FR 3982, Jan. 28, 19831 

Subpart F-Ground-Wcter IAoniioring 

§ 26S.90 Applicability. 
(a) Withjn one year after the effec

tive date of these regulations, the 
owner or operator of a surface im· 
poundment, landfill, or land treatment 
facility which is used to manage haz
ardous waste must implement a 
ground-water monitoring program ca
pable of determining the facility's 
in-i.pact on the quality of ground water 
in the uppermost aquifer underlying 

Title 40-Protection of Environment 

the facility. t~xceJJt as§ 265.I and para
graph (c) of this St'ct ion providP. ot.hcr
wis<~-

(bl Except as p;-:.ragraphs lCJ and (d) 
of this sectiou provide otherwise, the 
owner or operator n111st install, aper· 
ate, and n1aiutnin a ground-water 
n1ouitoring systen1 which nleets the 
requiren1ents of § 265.91. and must 
comply v:ith § § 265.92-265.94. This 
ground·water monitoring program 
must be carried out during the active 
life of the facility, and for disposal fa
cilities, during the post-closure care 
period as welL 

(c} All or part of the ground-water 
monitoring requirements of this sub
part n1ay be waived if the owner or op
e1·ator can demonstrate that there is a 
low potential for migration of hazard
ous waste or hazardous waste constitu
ents from the facility via the upper~ 
most aquifer to water supply wells (do-
1nestic, industrial, or agricultural) or 
to surface water. This demonstration 
must be in \Vriting, and must be kept 
at the facility_ This dernonstration 
must be certified by a qualified geolo· 
gist or geotechnical engineer and must 
establish the following: 

( 1) The potential for migration of 
hazardous waste or hazardous \Vaste 
constituents from the facility to the 
uppennost aquifer, by an evaluation 
of: 

(i) A water balance of precipitation, 
evapotranspiration, runoff, and infil· 
tration; and 

<iil Unsaturated zone characteristics 
<Le., geologic materials, physical prop
erties, and depth to ground water>; 
and 

<2> The potential for hazardous 
waste or hazardous waste constituents 
which enter the uppermost aquifer to 
1nigrate to a water supply well or sur· 
face water, by an evaluation of: 

(i) Saturated zone characteristics 
(i.e., geologic materials, physical prop
erties, and rate of ground-water flow); 
and 

<iD The proximity of the facility to 
water supply wells or surface water. 

Cd) If an owner or operator assumes 
<or knows) that ground-water monitor· 
ing of indicator parameters in accord
ance with §§265.91 and 265.92 would 
show statistically significant increases 
<or decreases in the case of pH} when 
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1'l'aluat.cd u11dl'r § 265.!JJ(b), 111' 1nay, 
inst.all, opcrnl<'. and n1aintain an alltT· 
11at.p grou1Hlwat.t·r 1nonituring o;yst('lll 

lother lhnn lht' Olll' de:;cribccl in 
~§ 265.91 and 265.92>. If the owner or 
operator decides t.o ust' an n.lt1•rn(t\(' 
ground-water 1nonitoring syste1n he 
n1ust: · 

( 1) Within one year after the effec
tive date of these regulations. subinit 
to the Regional Adn1inistrator a spe
cific plan, certified by a qualified geol
ogist or geotechnical engineer, which 
satisfies the requirements of 
§ 265.93(d)(3), for an alternate ground
water monitoring syste1n: 

<2) Not later than one year after the 
effective date of these regulations, ini· 
tiate the detenninations specified in 
§ 265.93(d)(4); 

(3) Prepare and submit a written 
report in accordance \\ii th 
§ 265.93(d)(5); 

(4) Continue to make the determina
tions specified in § 265.93(d)(4} on a 
quarterly basis until final closure of 
the facility; and 

(5) Comply \Vith the recordkeeping 
and reporting requiren1ents in 
§ 265.94(b). 

Ce) The ground-water monitoring re
quirements of this Subpart may be 
waived with tespect to any surface im· 
poundment that Cl) Is used to neutral
ize \Vastes which are hazardous solely 
because they exhibit the corrosivity 
characteristic under § 261.22 of this 
chapter or are listed as hazardous 
wastes in Subpart D of Part 261 of this 
chapter only for this reason, and <2l 
contains no other hazardous wastes, if 
the owner or operator can demon
strate that there is no potential for 
migration of hazardous wast.es from 
the .impoundment. The demonstration 
must establish, based upon considf'r
ation of the characteristics of the 
v;astes and the impoundment, that the 
corrosive wastes will be neutralized to 
the extent that they no longer ·meet 
the corrosivity characteristic before 
they can migrate out of the impound
ment. 1~he demonstration must be in 
writing and must be certified by a 
qualified professional. 

[45 FR 33232, May 19, 1980, as amended at 
47 FR 1255, Jan. 11, 19821 

!:i'.:'G!""1.!fl (;round-\lah'r monilorin~ ,.,~·st('lll. 

ta l A gTdund-watt'l" 1uonitorin~ 
sy:-;tt•1n inust bt• capablt, of y[t>Jding 
ground-waler sn.n1plPs !or analysi.s and 
nntst consist of: 

( l) l\i1onitoring \\'l'lls tat. lea.::;t one) 
installed hydraulically upg-radicnt <Le .. 
in the direction of incrca:;ing static 
head) 1"ro1n the lin1it. of the wa!:ite man
agem\•nt area. Their nun1ber, loca
tions. and depths n1ust be sufficient to 
yield ground-water satnples that are: 

(i} Representative of background 
ground-water quality in the uppermost 
aquifer near the facility; and 

(ii) Not affected by the facility: and 
(2) Monitoring \Vells (at least three) 

installed hydraulically do\vngradient 
<i.e., in the direction of decreasing 
static head) at the limit of the waste 
management area. Their number, loca
tions, and depths must ensure that 
they imn1ediately detect any statisti
cally significant an1ounts of hazardous 
waste or hazardous \Vaste constituents 
that migrate from the waste manage-
1nent area to the uppermost aquifer. 

(b) Separate monitoring systems for 
each \Vaste n1anagen1ent component of 
a facility are not required provided 
that provisions for sampling upgra
dient and downgradient \'.rater quality 
\Vill detect any discharge from the 
waste management area. 

(1) In the case of a facility consisting 
of only one surface impoundinent, 
landfill, or land treatment area, the 
waste management area is described 
by the \Vaste boundary (perimeter). 

(2) In the case of a facility consisting 
of more than one surface impound
n1ent, landfill. or land treatment area, 
the waste management area is de~ 

scribed by an imaginary boundary Hne 
which circumscribes the several waste 
management corr1ponents. 

Cc) All monitoring wells must be 
cased in a manner that maintains the 
integrity of the monitoring well bore 
hole. This casing must be screened or 
perforated, and packed with gravel or 
sand where necessary, to enable 
sample collection at depths \Vhere ap· 
propriate aquifer flo\V zones exist. The 
annular space (i.e., the space between 
the bore hole and well casing} above 
the sampling depth must be sealed 
with a suitable material (e.g., cement 
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grout or bentonite .slurry) lo prevent. 
t.:ontatoinat.ion of .sa.1nplcs and th(' 
ground water. 

ti 265.92 Sampling and analysis. 

(a) The owner or operator n1u::;L 
obtain and analyze sa1nplcs from the 
installed ground-water nlonitoring 
system. 'l'he owner or operator rnust 
develop and follow a ground-\vater 
sampling and analysis plan. He must 
keep this plan at the facility. The plan 
must include procedures and tech
niques ior: 

( 1) San1ple collection; 
(2) Sample preservation and ship

ment; 
(3) Analytical procedures; and 
(4) Chain of custody control. 

[Comment: See "Procedures Manual For 
Ground-waler Monitoring At Solid Waste 
Disposal Facilities," EPA-530/SW-611, 
August 1977 and .. Methods for Chemical 
Analysis of Water and Wastes," EPA-600/4-
79-020, March 1979 for discussions of sam
pling and analysis procedures.1 

(b) The O\Vner or operator must de
termine the concentration or value of 
the following parameters in ground
water samples in accordance with 
paragraphs Cc) and Cd) of this section: 

( 1) Parameters characterizing the 
suitability of the ground water as a 
drinking water supply, as specified in 
Appendix III. 

(2) Parameters establishing ground-
water quality: 

<D Chloride 
(ii) Iron 
(iii) Manganese 
(iv) Phenols 
(v) Sodium 
(vi) Sulfate 

(Comment: These parameters are to be used 
as a basis for comparison in the event a 
ground-water quality assessment is required 
under § 265.93(d).] 

(3) Parameters used as indicators of 
ground-water contaminaiion: 

CD pH 
(ii) Specific Conductance 
Ciii) Total Organic Carbon 
Civ) Total Organic Halogen 
(C)(l) For all monitoring wells, the 

owner or operator ni.ust. establish ini
tial background concentrations or 
value.s of all parameters specified in 
paragraph (b) of this section. He must 
do this quarterly for one year. 

Title 40--Protection of Environment 

(2) Por ('fl.Ch of the~ indkalor pannn
cters sp1~cifi(·d in Pfl.ragraph ibH3J of 
this set:tio11, at least four replicate 
1ncasurement.s must, I.le obtained for 
t'ach sa.n1ple and the initial back
ground arithnll:lic mean and variance 
nn1st be determined by pooling the 
replicate measuren1ents for the respec
tive parameter concentrations or 
values in sa1nples obtained from up
gradient wells during the first year. 

(d) After the first year, all monitor
ing wells n1ust be sa1npled and the 
samples analyzed \Vith the following 
frequencies: 

(1) Samples collected to establish 
ground-water quality 1nust be obtained 
and analyzed for the parameters speci
fied in paragraph (b)(2) of this section 
at least annually_ 

(2) Samples collected to indicate 
ground-water contamination tnust be 
obtained and analyzed for the param
eters specified in paragraph Cb)(3) of 
this section at least sen1i-annually. 

Ce) Elevation of the ground-water 
surface at each monitoring well must 
be determined each time a sample is 
obtained. 

§ 265.93 Preparation, evaluation, and re· 
sponse. 

(a) Within one year after the effec
tive date of ·these regulations, the 
owner or operator must prepare an 
ouUine of a ground-water quality as· 
sessment program. The outline must 
describe a more comprehensive · 
ground-water monitoring program 
(than that described in §§ 265.91 and 
265.92) capable of determining: 

(1) Whether hazardous \lJaste or haz
ardous waste constituents have en
tered the ground water; 

(2) The rate and extent of migration 
of hazardous \Vaste or hazardous waste 
constituents in the ground water; and 

<3> The concentrations of hazardous 
waste or hazardous waste constituents 
in the ground water. 

(b) For each indicator parameter 
specified in § 265.92(b)(3}. the owner 
or operator must calculate the arith
metic mean and variance, based on at 
least four replicate measurements on 
each sample, for each \Vell monitored 
in accordance \Vith § 265.92(d)(2), and 
compare these results with its initial 
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hnck1~rou11d arit.htnl'tic n11•an. 'fhc 
contp:u·h;on n1ust consider individually 
1'acll of the Wt'lls in the 1nonil.oring 
syslt'tl1, and 1nust us1' the Student's l
tp:~t. at the 0.01 levt·I of Significanet
lsee Appendix IV) to determine statis
tically significant increases Cand de
creases, in the case of pH) over initial 
background. 

(cl<l> If the con1parisons for the up
gradient wells made under paragraph 
(b} of this section show a significant 
increase <or pII decrease), the owner 
or operator must submit this informa
tion in accordance v . .rith 
§ 265.94Ca)(2)(ii). 

(2) If the con1parisons for do1Dngra
dienl wells made under paragraph (bl 
of this section show a significant in
crease (or PH decrease), the owner or 
operator ni.ust then inimediately 
obtain additional ground-water san1-
ples from those downgradient wells 
where a significant difference was de
tected, split the samples in two, and 
obtain analyses of all additional sam
ples to determine \Vhether the signifi
cant difference \Vas a result of labora
tory error. 

(d)(l) If the analyses perfonned 
under paragraph (c)(2) of this section 
confirm the significant increase (or pH 
decrease}, the owner or operator must 
provide written notice to the Regional 
Administrator-within seven days of 
the date of such confirmation-that 
the facility may be affecting ground
water quality. 

(2) Within 15 days after the notifica
tion under paragraph (d)(l) of this 
section, the O\Vner or operator must 
develop and s.ubmit to the Regional 
Administrator a specific plan, based on 
the outline required under paragraph 
<a) of this section and certified by a 
qualified geologist or geotechnical en
gineer, for a ground-water quality as
sessment program at the facility. 

<3) The plan to be submitted under 
§ 265.90(d)(l) or paragraph (d)(2) of 
this section must specify: 

<iJ The number, location, and depth 
of wells; 

(ii) Sampling and analytical methods 
for those hazardous wastes or hazard
ous waste constituents in the facility; 

OiD Evaluation procedures, including 
any use of previously-gathered 
ground-water quality infonnation; and 

<ivJ A schedul(' of hnplenH·ntation. 
C4l 1~he owner or operator nnist hn

ple1nent the ground-\vatL~r quality as
:;es:;1nent. plan which ::;ati;;;fies the re
quin'nH'nts of paragraph (d)(3) o[' this 
section, and, at a minirnu1n, determine: 

d> The rate and extent of migration 
of the hazardous waste or hazardous 
waste constituents in the ground 
\Vater; and 

(ii) The concentrations of the haz
ardous waste or hazardous waste con
stituents in the ground \vater. 

(5) The owner or opei:ator must 
make his first determination under 
paragraph (d)(4) of this section as 
soon as technically feasible, and, 
\Vithin 15 days after that determina
tion, submit to the Regional Adminis
trator a written report containing an 
assessment of the ground-water qual
ity_ 

(6) If the owner or operator deter
n1ines, based on the results of the first 
determination under paragraph (d)(4) 
of this section, that no hazardous 
waste or hazardous waste constituents 
from the facility have entered the 
ground water, then he may reinstate 
the indicator evaluatioh program de
scribed in § 265.92 and paragraph (b) 
of this section. If the owner or opera
tor reinstates the indicator evaluation 
progran1, he must so notify the Re
gional Administrator in the report 
submitted under paragraph (d)(5) of 
this section. 

(7) If the owner or operator deter~ 
mines, based on the first determina
tion under paragraph (d)(4) of this 
section, that hazardous waste or haz
ardous waste constituents from the fa
cility have entered the ground water, 
then he: 

(i) 1'.'Iust continue to make the deter
minations required under paragraph 
(d)(4) of this section on a quarterly 
basis until final closure of the facility, 
if the ground-water quality assessment 
plan was iinplemented prior to final 
closure of the facility; or 

(ii) May cease to make the determi
nations required under paragraph 
(d)(4) of this section, if the ground
v1ater quality assessment plan was im
plemented during the post-closure 
care period. 

<el Notwithstanding any other provi
sion of this subpart, any ground-water 
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quality a..">.S<-'s:.:;nient to satisfy the rc
quir<'1ucnL".> of § ::!65.931d)(4) which i~ 
i11iliat.ed prior to final L:lo~ure 01' the 
facility rnu::it be cornplcted and f{!port
cd in accordance with § 265.93(d)(5). 

(f) Unless the ground water is tnoni
tored to salisfy the requirements of 
§ 265.93<d)(4), at least annually Lhe 
owner or operator n1ust evaluate the 
data on ground-water surface eleva
tions obtained under § 265.92Ce) to de
tenninc whether the requirements 
under § 265.9l(a) for locating the r11on
itoring wells continues to be satisfied. 
If the evaluation shows that 
§ 265.9l<a) is no longer satisfied, the 
owner or operator must in1m0diately 
n1odify the number, location, or depth 
of the n1onitoring wells to bring the 
ground-water monitoring system into 
con1pliance 'vilh this requirement. 

§ 265.94 H.ecordkec:ping and reporting. 

(a) Unless the ground water is moni
tored to satisfy the requirements of 
§ 265.93(d)(4), the o'vner or operator 
must: 

( 1) Keep records of the analyses re
quired in § 265.92(c) and <dl, the asso
ciated ground-water surface elevations 
required in§ 265.92(e), and the evalua
tions required in § 265.93Cb) through
out the active life of the facility, and, 
for disposal facilities, throughout the 
post-closure care period as well; and 

(2) Report the follo,ving ground
water monitoring info1T~1ation to the 
Regional Administrator: 

(il During the first year v1hen initial 
background concentrations are being 
established for the facility: concentra
tions or vn.lues of the parameters 
listed in § 265.92Cb)(l) for each 
ground-,vater monitoring well within 
15 days after completing each quarter
ly analysis. The owner or operator 
must separately identify for each mon
itoring well any parameters whose 
concentration or value has been found 
to exceed the n1aximum contaminant 
levels listed in Appendix III. 

(ii) Annually: Concentrations or 
values of the parameters listed in 
§ 265.92(b)(3) for each ground-water 
monitoring well, along with the re
quired evaluations for ihese para.m
eters under § 265.93(b). The 0,1 ... ner or 
operator must separately identify any 
significant differences from initial 
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hackgnn1nd found in the upgradicnt 
Wl'ils. in accordance with 
§ 265.93(c)l l ). During the active life of 
the facility, this infonnation n1ust be 
SHb1nltted no later than March 1 fol
lowin~ each cal~ntlar year. 

(iiil No later than March 1 following 
each calendar Yt>ar: Results of the 
evaluations of uruund-water surface 
elevations under § 265.93(f). and a de
scription of the response to that eval
uation, where applicable. 

(b} If the ground water is n1onitored 
to satisfy the requiren1cnts of 
§ 265.93(d)C4), the o\vncr or operator 
must: 

Cll Keep records of the analyses and 
evaluations specified in the plan, 
which satisfies the requirements of 
§ 265.93(d)(3}. throughout the active 
life of the facility, and, for disposal fa~ 
cilities, throughout the post-closure 
care period as well; and 

(2) Annually, until final closure of 
the facility, subrilit to the Regional 
Administrator a report containing the 
results of his or her ground-water 
quality assessment program which in
cludes, but is not lin1ited to, the calcu
lated (or measured) rate of migration 
of hazardous waste or hazardous waste 
constituents in the ground water 
during the reporting period. This in
formation must be submitted no later 
than March 1 following each calendar 
Year. 
[45 FR 33232, May 19, 1980, as amended at 
48 FR 3982, Jan. 28, 1983] 

Subpart G-Closui'c end Post·Clciuro 

SOURCE: 46 FR 2875, Jan. 12, 1981, unless 
otherwise noted. 

§ 265.110 Applicability. 

Except as § 265.1 provides otherwise: 
(a) Sections 265.111 through 265.115 

<which concern closure) apply to the 
o'vners and operators of all hazardous 
waste managen1ent facilities; and 

Cb) Sections 265.117 through 265.120 
cwhlch concern post-closure care) 
apply to the owners and operators of 
all hazardous waste disposal facilities. 

§ 265.111 Closure performance standard. 

The o'vner or operator must close 
his facility in a manner that: 

510 

I 
) 

Chapter I-Environmental Protection Agency ·§265.112 

<a) :r.iinilnizt'>:-i the need for furtbt'r 
nutintrnance, and 

(b) Controls, n1inilnizes or elimi· 
nales, to the extent necessary to pro
tect human hP.alth and the environ
n1ent, post-closure escape of hazn.rdous 
waste, hazardous waste constituents, 
leachate. contaminated rainfall, or 
waste decomposition products to the 
ground or surface waters or to the at
mosphere. 

§ 265.112 Closure plan; amendment of 
plan. 

<al By May 19, 1981, the owner or 
operator must have a 'vritten cl_osure 
plan. He must keep a copy of the clo
sure plan and all revisions to the plan 
at the facility until closure is complet
ed and certified in accordance \Vith 
§ 265.115. This plan must identify the 
steps necessary to completely or par
tially close the facility at any point 
during its intended operating life and 
to completely close the facility at the 
end of its intended operating life. The 
closure plan must include, at least: 

(1) A description of how and when 
the facility will be partially closed, if 
applicable, and finally closed. The de
scription must identify the maximurn 
extent of the operation which will be 
unclosed during the life of the facility, 
and how the requirements of 
§§ 265.111, 265.113, 265.114, and 
265.115 and the applicable closure re
quirements of §§ 265.197, 265.228, 
265.280, 265.310, 265.351, 265.381, and 
265.404 will be met; 

(2) An estimate of the maximum in· 
ventory of wastes in storage and in 
treatment at any time during the life 
of the facility; 

C3) A description of the steps needed 
to decontaminate facility equipment 
during closure; and 

C4) An estimate of the expected year 
of closure and a schedule for final clo
sure. The schedule must include, at a 
minimum, the total time required to 
close the facility and the time required 
for intervening closure activities which 
will allow tracking of the progress of 
closure. (For example, in the case of a 
landfill, estimates of the time required 
to treat and dispose of all waste inven
tory and of the time required to place 
a final cover must be included.) 

lb) The O\\'her or operator may 
a1ncnd his clo:;ure plan at any tiine 
during the active life of the facilily. 
(The active life of the fac::ility ls thut 
pl'riod during which wastes are peri
odically received.) The owner or opera
tor inust amend the plan whenever 
changes in operating plans or facility 
design affect the closure plan, or 
whenever there is a change in the ex
pected year of clo~ure of the facility. 
The plan must be an1ended within 60 
days of the changes. 

(c) The owner or operator must 
sub1nit his closure plan to the Region
al Administrator at least 180 days 
before the date he expects to begin 
closure. The owner or operator must 
submit his closure plan to the Region
al Administrator no later than 15 days 
after: 

(1) Termination of interim status 
(except \vhen a permit is issued to the 
facility simultaneously with termina
tion of interhn status; or 

(2) Issuance of a judicial decree or 
compliance order under Section 3008 
of RCRA to cease receiving wastes or 
close. 

[Comment: The date when closure com
mences should be within 30 days after the 
date on which the owner or operator ex
pects to receive the final volume of wastes.] 

(d) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, 
the opportunity to submit written 
comments on the plan and request 
n1odifications of the plan within 30 
days of the date of the notice. He will 
also, in response to a request or at his 
own discretion, hold a public hearing 
'vhenever such a hearing might clarify 
one or more issues concerning a clo
sure plan. The Regional Administrator 
will give public notice of the hearing 
at least 30 days before it occurs. 
(Public notice of the hearing may be 
given at the same tilne as notice of the 
opportunity for the public to submit 
\Vritten comments, and the two notices 
may be combined.) The Regional Ad
ministrator will approve, modify, or 
disapprove the plan v1ithin 90 days of 
its receipt. If the Regional Administra
tor does not approve the plan, the 
owner or operator must modify the 
plan or submit a new plan for approval 

511 



§ 265.113 

wilhin 30 days. '!'Ile H.e~ional Ad1ninis
tralor will approve or rno<lify this plan 
in writing within (iO days. If the Re
i,riona.l Adn1inistrator 111odifies the 
plan, this tnodificd plan becon1es the 
approved closure plan. The Regional 
Adn1inistrator's decision must assure 
that the approved closure plan is con
sistent with §§ 265.111, 265.113, 
265.114, and 265.115 and the applica
ble requirements of §§ 265.197, 
265.228, 265.280, 265.310, 265.351, 
265.381 and 265.404. A copy of this 
modified plan 1nust be mailed to the 
owner or operator. If the owner or op
erator plans to begin closure before 
Noven1bcr 19, 1981 he ni.ust submit the 
closure plan by t...Jay 19, 1981. 

§ 265.113 Closun~; time allowed for clo
sure. 

(al Within 90 days after receiving 
the final volume of hazardous wastes, 
or 90 days after approval of the clo
sure plan, if that is later, the owner or 
operator must treat, remove from the 
site, or dispose of on-site all hazardous 
·wastes in accordance with the ap
proved closure plan. The Regional Ad
ministrator may approve a longer 
period using the procedures under 
§ 265.112(d) if the owner or operator 
demonstrates that: 

(l)(i) The activities required to 
comply \Vith this paragraph will, of ne
cessity, take him longer than 90 days 
to co1np1ete; or 

(ii)(A) The facility has the capacity 
to receive additional wastes; 

(B) There is a reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site; and 

CC) Closure of the facility would be 
incompatible with continued opei:·ation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment. 

Cb) The owner or operator must com
plete closure activities in accordance 
with the approved closure plan and 
within 180 days after receiving the 
final volume of wastes or 180 days 
after approval of the closure plan, if 
that is later. The Regional Adminis
trator may approve a longer closure 
period using the procedures under 
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§ 265.l 12(c) if the OW11t'I. or operator 
de1nonstratcs that; 

Cl){i) 1'he closure activities will, of 
nece.ssily, take hin1 longer than 180 
days to complete; or 

<ii)(Al The facility has the capacity 
to receive adUiliona.1 waste; 

(B) There is a reasonable likelihood 
that a person other than the owner or 
operator will recomn1ence operation of 
the site; 

CC) Closure of the facility would be 
incompatible with continued operation 
of the site; and 

(2) He has talren and \Vill continue to 
take all steps to prevent threats to 
hu1nan health and the environment 
fro1n the unclosed but inactive facility. 

[Comment: Under paragraphs (a)(ll<ii> and 
Cbl(l)(ii), of this section, if operation of the 
facility is recommenced, the Regional Ad-
1ninistrator may defer con1pletion of closure 
activities until the new operation is tenni
nated) 

§ 265.114 Disposal or decontamination of 
equipment. 

When closure is completed, all facili
ty equipment and structures must 
have been properly disposed of, or de
contaminated by removing all hazard
ous waste and residues. 

§ 265.115 Certification of closure. 

When closure is completed, the 
owner or operator must submit to the 
Regional Administrator certification 
both by the owner or operator and by 
an independent registered professional 
engineer that the facility has been 
closed in accordance with the specifi
cations in the approved closure plan. 

§ 265.116 [Reserved} 

§ 265.117 Post-closure care and use of 
property. 

(a) Post-closure care must continue 
for 30 years after the date of complet
ing closure and must consist of at least 
the following: 

Cl) Ground-water monitoring and re
porting in accordance with the re
quirements of Subpart F, and 

(2) Maintenance of n1onitoring and 
waste containment systems as speci
fied in §§ 265.91, 265.223, 265.228, 
265.280, and 265.310, where applicable. 
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(bJ 'l'lH' Hcgi1H1al l\d1nini:.;tralor tnay 
require conl inuation of any of tht.' s~· 
curity rt"quirement.s or § 2G5.14 for ::10 
Yf'ti.rs aft.er the date clo~nire has hl:en 
con1pletcd when: 

(1) Wastes mi'ly n•tnain exposed aftet 
con1plct.ion of closure; or 

(2) Access by the public or domestic 
livestock 1nay pose a hazard to hu1nan 
health. 
In extending any of these require
ments the Regional Administrator \Viil 
use the procedures of§ 265.118(c). 

(c) Post-closure use of property on 
or in which hazardous \Vastes rernain 
after clo::;ure must never be allo\ved to 
disturb the integrity of the final cover, 
linerCs), or any other components of 
any containment system, or the func
tion of the facility's monitoring sys
tems, unless the owner or operator can 
demonstrate to the Regional Ad1ninis
trator, either in the post-closure plan 
or by petition, through the procedures 
in § 265.llB(c) or Cf), as appropriate,. 
that the disturbance: 

C 1) Is necessary to the proposed use 
of the property, and will not increase 
the potential hazard to hun1an health 
Or the environment; or 

(2) Is necessary to reduce a threat to 
human health or the environment. 

(d) All post-closure care activities 
must be performed in accordance with 
the provisions of the approved post
closure plan as specified in§ 265.118. 

§ 265.118 Post-closure plan; amendment of 
plan. 

(a) By May 19, 1981, the owner or 
operator of a disposal facility must 
have a written post-closure plan. He, 
must keep a copy of the post-closure 
plan and all revisions to the plan at 
the facility until the post-closure care 
period begins. The post-closure plan 
must identify the activities which will 
be carried on after closure and the fre
quency of these activities, and include 
at least: 

(1) A description of the planned 
ground-water n1onitoring activities 
and frequencies at which they will be 
perforn1ed to comply with Subpart F 
during the post-elosure period; 

(2) A description of the planned 
maintenance activities and frequencies 
at \Vhich they \Vill be performed, to 
ensure: 

(i) The intt>grit.y of till' cap and final 
C'.Over or otht·r· cuntainrnent structure.:; 
as iopecified in ~§ 2t15.::t.!J, 265.228, 
265.280, nnd 265.310, \Vhl'l'e applicable: 
and 

(ii) 1'he function of the facility mon· 
itoring equipment as specified in 
§ 265.91; and 

(3) The name. address, and phone 
nu1nber of tlte person or· office to con
tact about the disposal facility during 
the post-closure care period. This 
person or office inust keep an updated 
post-closure plan during the post-clo
sure care period. 

(b) The owner or operator may 
amend his post-closure plan at any 
time during the active life of the dis
posal facility. The owner or operator 
must amend his plan any time changes 
in operating plans or facility design, or 
events which oceur during the active 
life of the facility, affect his post-clo
sure plan, The plan must be amended 
within 60 days after the changes or 
events occur. · 

(c) The owner or operator of a dis
posal facility n1ust submit his post-clo
sure plan to Lhe Regional Administra
tor at least 180 days before the date 
he expects to begin closure. The date 
v.·hen he "expects to begin closure" 
should be in1mediately after the date 
on \Vhich he expects to receive the 
final volume of wastes. The owner 01· 
operator must submit his closure plan 
to the Regional Administrator no later 
than 15 days after: 

<l> Termination of interim status 
(except when a permit is issued to the 
facility simultaneously with termina~ 
tion of interim status); or 

(2) issuance of a judicial decree or 
compliance order under Section 3008 
of RCRA to cease receiving wastes or 
close. 
[Con1ment: The date when closure com· 
inences should be within 30 days after the 
date on which the owner or operator ex
pects to receive the final volume of wastes.] 

(d) The Regional Administrator will 
provide the owner or operator and the 
public through a ne1.vspaper notice the 
opportunity to submit written com
ments on the plan and request modifi
cations of the plan including 1nodifica
tion of the 30 year post-closure period 
required in § 265.117 within 30 days of 
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lhe date of the notice. llt> tnay also, in 
re:;ponsc Le a reqtH.'St or at his own dis
crelion. hold a public hl~arin~ when
ever a hearing might clarify one or 
n1orc issues concerniug the post-clo
sure plan. 'rhe Regional Administrator 
will give the public notice of the hear
ing at least 30 days before it occurs. 
<Public notice of the hearing may be 
given at the same tilne as notice o! the 
opportunity for written public com
ments, and the t\VO notices may be 
combined.) The Regional Adn1inistra
Lor will approve, modify, or disapprove 
the plan within 90 days of its receipt. 
If the Regional Administrator does 
not approve the plan, the owner or op
erator must modify the plan or subn1it 
a ne\v plan for approval within 30 
days. The Regional Administrator will 
approve or modify this plan in writing 
v1ithin 60 days. If the Regional Admin· 
istrator modifies the plan, this modi
fied plan becomes the approved post
closure plan. The Regional Adminis
trator n1ust base his decision upon the 
criteria required of petitions under 
paragraph (f)(i){D of this section. A 
copy of this modified plan must be 
mailed to the owner or operator. If an 
O\vner or operator plans to begin clo
sure before November 19, 1981, he 
must submit the post-closure plan by 
May 19, 1981. 

(el The owner or operator may 
amend his post-closure plan during 
the post-closure care period. The 
owner or operator must amend his 
plan any time changes in monitoring 
or maintenance plans or events which 
occur during the post-closure care 
period affect the post-closure plan. 
The o\vner or operator must petition 
the Regional Administrator within 60 
days of the changes or events, under 
the procedures of paragraph Cf) of this 
section, to allow the plan to be modi
fied. 

Cf) The post-closure plan <or period) 
tnay be modified during the post-clo
sure care period or at the end of the 
post-closure care period in either of 
the following two ways: 

(1) The C\vner or operator or any 
member of the public may petition the 
Regional Administrator to extend or 
reduce the post-closure care period 
based on cause, or alter the require-

Title 40-Protection of Environment 

tnent.s of the posl-closure care period 
based on cause. 

(i) The petition 1nust include evi
dence den1onstraling thal: 

<Al The seeur<' nature of lhe facililY 
makes the post-closure care 
require1ncnUsl unnecessary or sup
ports reduction of the post-closure 
care period specified in the current 
post-closure plan <e.g., leachate or 
groundwater monitoring results, char
acteristics of the wasle, application of 
advanced technology, or alternative 
disposal, treatment, or re-use tech· 
niques indicate that the facility is 
secure), or 

(B) The requested extension in the 
post·closure care period or alteration 
of post-closure care requirements is 
necessary to prevent threats to human 
health and the environni.ent. 

(ii) These petitions will be consid
ered by the Regional Administrator 
only when they present new and rele· 
vant information not previously con
sidered by the Regional Administra
tor. Whenever the Regional Adminis
trator is considering a petition, he will 
provide the owner or operator and the 
public, through a newspaper notice, 
the opportunity to submit written 
comments within 30 da.ys of the date 
of the notice. He will also, in response 
to a request or at his own discretion, 
hold a public hearing \vhenever a 
hearing might clarify one or more 
issues concerning the post-closure 
plan. The Regional Administrator will 
give the public notice of the hearing at 
least 30 days before it occurs. <Public 
notice of the hearing may be given at 
the same time as notice of the oppor
tunity for written public comments, 
and the two notices may be combined.) 
After considering the comments, he 
will issue a final determination, based 
upon the criteria set forth in para
graph (f)(l) of this section. 

(iii) If the Regional Administrator 
denies the petition, he will send the 
petitioner a brief written response 
giving a reason for the denial. 

( 2) The Regional Administrator may 
tentatively decide to modify the post
closure plan if he deems it necessary 
to prevent threats to human health 
and the environment. IIe n1ay propose 
to extend or reduce the post-closure 
care period based on cause or alter the 
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requirl'llH'nt..s ()f lilt! posL-cJo~u1·e can' 
Pt'riod bnsPd on t'fll!Sl'. 

(i} Tilt' Rcgionnl Adniinistratnr will 
provide t.he ow1n:r or op<.'raLor ri.n<l lhe 
affected pt1blic. lhrough a newsµapcr 
notice, the opportunily to r-;ubn1it writ.
ten comn1ent:,; within 30 days of the 
date of the notice and the opportunity 
for a public hearing as in subpara
graph (a)(l)(iil of this section. After 
considering the comrr1cnt.s. he will 
issue a final determination. 

(ii) The Regional Administrator \Vill 
base his final determination upon the 
same criteria as required for petitions 
under paragraph (f)(l)(D of this sec
tion. 

CC01nment: A modification of the post-clo
sure plan tnay include where appropriate 
the temporary suspension ralher than per
manent deletlon of one or more post-closure 
care requirements. At the end of the speci· 
fied period of suspension, the Regional Ad
ministrntor would then determine whether 
the requirement<s) should be pennanently 
discontinued or reinstated to prevent 
threats to human health and the environ
ment.] 

§ 265.119 Notice to local land authority. 
Within 90 days after closure is com

pleted, the owner or .operator of a dis
posal facility must submit to the local 
land authority and to the Regional 
Administrator a survey plat indicating 
the location and dimensions of landfill 
cells or other disposal· areas with re
spect to permanently surveyed bench
n1arks. This plat must be prepared and 
certified by a professional land survey
or. The plat filed with the local land 
authority must contain a note, promi
nently displayed, \Vhich states the 
owner's or operator's obligation to re
strict disturbance of the site as speci
fied in § 265.117(c}. In addition. the 
owner or operator must submit to the 
Regional Administrator and to the 
local land authority a record of the 
type, location, and quantity of hazard
ous wastes disposed of within each cell 
or area of the facility. The owner or 
operator must identify the type, loca
tion, and quantity of hazardous \vastes 
disposed of within each cell or area of 
the facility. For wastes disposed of 
before these regulations were promul
gated, the O\Vner or operator must 
identify the type, location, and quanti
ty of the wastes to the best of his 

k;~owlcdgr> and in accordri.n<·t· \\"ith any 
rr·curds ht> has kl'!JL 

R :!!l."i.l:!U ~ulil"t.' in <ll·•·d to J>l"Opl·rty. 

TIH' OWllt'J" of Lhl' propt•rl.Y O!J which 
a di.spo~al facility is iocalt·d 1nust 
record, in accordance with State law, a 
notation on the deed to the facility 
property-or on some other instru
ment which is normally exan1ined 
during title search-that will in perpe
tuity notify any potential purchaser of 
the property th.at: <a) the land has 
been used to manage hazardous waste, 
and (bl its use is restricted under 
§ 265.117(c). 

Subpart H-Financial Requirements 

SOURCE: 47 FR 15064, Apr. 7. 1982. unless 
othenvise noted 

§ 265.1-10 Applicability. 

(a) The requirements of §§ 265.142, 
265.143, and 265.147 through 265.151 
apply to owners and operators of all 
hazardous waste facilities, except as 
provided otherwise in this section or in 
§ 265.L 

(b) The requirements of §§ 265.144, 
265.145, and 265.146 apply only to 
owners and operators of disposal facili
ties. 

(c) States and the Federal govern
ment are exempt from the require
ments of this subpart. 

§ 265.141 Definitions of terms as used in 
this subpart. 

Cal "Closure plan" means the plan 
for closure prepared in accordance 
with the requirements of§ 265.112. 

Cb> "Current closure cost estimate" 
1neans the most recent of the esti
mates prepared in accordance with 
§ 265.142 <a>. Cbl, and Cc>. 

(c) "Current post·closure cost esti
mate" means the most recent of the 
estin1ates prepared in accordance with 
§ 265.144 Cal, Cb), and Cc). 

Cd) "Parent corporation" means a 
corporation which directly owns at 
least 50 percent of the voting stock of 
the corporation which is the facility 
O\Vner or operator; the latter corpora
tion is deemed a "subsidiary" of the 
parent corporation. 
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(CJ "Pust-closure plan" n1t~ans the 
plan for post-closurt• care prepan~d in 
accordance wit.h the require1nrnls of 
§§ 265.117 through 265.120. 

(f) The following tcrn1f: are used in 
the specifications for the financial 
tests for closure, post-closure care, and 
liability coverage. The definitions are 
intended to assist in the understand
ing of these regulations and are not in
t.ended to limit the nteanings of tern1s 
in a way that conflicts with generally 
accepted accounting practices. 

"Assets" means all existing and all 
probable future econon1ic benefits ob
tained or controlled by a particular 
entity. 

"Current assets" n1eans cash or 
other assets or resources com1nonly 
identified as those which are reason
ably expected to be realized in cash or 
sold or consun1ed during the normal 
operating cycle of the business. 

"Current liabilities" means obliga
tions whose liquidation is reasonably 
expected to require the use of existing 
resources properly classifiable as cur
rent assets or the creation of other 
current liabilities. 

"Independently audited' refers to an 
audit performed by an independent 
certified public accountant in accord
ance with generally accepted auditing 
standards. 

"Liabilities" means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other enti
ties in the future as a result of past 
transactions or events. 

"Net working capital" means current 
assets minus current liabilities. 

"Net worth" means total assets 
minus total liabilities and is equivalent 
to owner's equity. 

"Tangible net worth" means the tan
gible assets that rernain after deduct
ing liabilities; such assets would not in
clude intangibles such as goodwill and 
rights to patents or royalties. 

(g) In the liability insurance require
n1ents the terms "bodily injury" and 
"property damage" shall have the 
meanings given these terms by appli
cable State law. However, these terms 
do not include those liabilities which, 
consistent v1ith standard industry 
practice, are excluded from coverage 
in liability policies for bodily injury 
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and property da1nagc. 'The Agency in
tends the tneanings 1)f uthPr tPnns 
used in lhe liability insnraneP require
ments to be consistent wit il their 
conunon 1nt~anings within the insur
ance industry. The definitions given 
below of several of the tern1s arc in· 
tended to a..<>Sist in the understanding 
of these regulations and are not in
tended to limit their 1neanings in a 
way that conflicts with general insur
ance industry usage. 

"Accidental occurrence" 1neans an 
accident, including continuous or re
peated exposure to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of ihe insured. 

"Legal defense costs" n1eans any ex
penses that an insurer incurs in de
f ending against claims of third parties 
brought under the terms and condi· 
tions of an insurance policy. 

"Nonsudden accidental occurrence" 
means an occurrence which takes 
place over time and involves continu
ous or repeated exposure. 

"Sudden accidental occurrence" 
means an occurrence which is not con
tinuous or repeated in nature. 

£47 FR 16558, Apr. 15, 1982] 

§ 265.142 Cost estimate for closure. 

(a) On May 19, 1981, the owner or 
operator must prepare a written esti
mate, in current dollars, of the cost of 
closing the facility in accordance with 
the closure plan as specified in 
§ 265.112. The closure cost estimate 
must equal the cost of closure at the 
point in the facility's operating life 
when the extent and manner of its op
eration would make closure the most 
expensive, as indicated by its closure 
plan. 

(b) The owner or operator must 
adjust the closure cost estimate for in
flation v:ithin 30 days after each anni
versary of the date on which the first 
closure cost estimate \Vas prepared. 
The adjustment must be made as spec
ified in paragraphs (b){i) and (b)(iil of 
this section, using an inflation factor 
derived from the annual Implicit Price 
Deflater for Gross National Product 
as published by the U.S. Department 
of Commerce in its Survey of Current 
Business. The inflation factor is the 
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n~sult. of dividiur. lhc lnt{'.st publish('d 
annual Dt'flatur by lh11 D1·flalur for 
lhe prl'vious yc·ar. 

(i) The first adjustn1ent is 1nade by 
mulliplyini;- ih(' closun· cost estitnate 
by t.he inflation factor. Thl' result is 
the adjusted closure co.st csU1nate. 

(ii) Subsequent adjust.n1ents are 
made by 1nultiplying the latest adjust
ed closure cost cst.in1ate by the latest 
inflation factor. 

<cl The owner or operator must 
revise the closure cost estimate \Vhen· 
ever a change in the closure plan in
creases the cost of closure. The revised 
closure cost estin1ate must be adjusted 
for inflation as specified in 
§ 265.142(b). 

Cd) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The 
latest closure cost estimate prepared 
in accordance with §§ 265.142 (a) and 
<c> and, when this estimate has been 
adjusted in accordance with 
§ 265.142(b), the latest adjusted clo
sure cost estimate. 

§ 265.143 Financial assurance for closure. 

By the effective date of these regula
tions, an owner or operator of each fa
cility must establish financial assur
ance for closure of the facility. He 

· must choose from the options as speci
fied in paragraphs (a) through (e) of 
this section. 

(a) Closure trust fund. Cl) An O\vner 
or operator may satisfy the require
ments of this section by establishing a 
closure trust fund which confor1ns to 
the requirements of this paragraph 
and submitting an originally signed 
duplicate of the trust agreement to 
the Regional Administrator. ~'he 
trustee must be an entity which has 
the authority to act as a trustee and 
whose trust operations are regulated 
and examined by a Federal or State 
agency. 

(2) 'l'he wording of the trust agree
ment n1ust be identical to the \Vording 
specified in § 264.151CalCll, and the 
trust agreement must be accompanied 
by a formal certification of ackno\''l· 
edgmcnt (for example, see 
§ 264.151(a)(2)). Schedule A of the 
trust agreement must be updated 
within 60 days after a change in the 

a1no11nl of the eurrent closure cost e!;
thnatc cO\'L'rPd by liH' agrct'll1('nL 

(3) P:ay1nents into the tru:;t fund 
1nust be inadt• annually by the owner 
or opprator O\'er the 20 years begin
ning with the effective date of tlH•sf~ 
regulations or over the ren1aining op
erating life of the facility as esti1nated 
in the closure plan, whichever period 
is shorter; this period is hereafter re
ferred to as the "pay-in period." The 
payments into the closure trust fund 
must be made as follows: 

Cil The first payment must be made 
by the effective date of these regula
tions, except as. provided in paragraph 
(a)(5) of this section. The first pay
ment must be at least equal to the cur
rent closure cost estimate, except as 
provided in § 265.143(f), divided by the 
number of years in the pay-in period. 

OD Subsequent payments must be 
made no later than 30 days after each 
anniversary date of the first payment. 
The amount of each subsequent pay
ment must be determined by this for
mula: 

CE-CV 
Next payment= 

y 

\Vhere CE is the current closure cost 
estimate, CV is the current value of 
the trust fund, and Y is the number of 
years remaining in the pay-in period. 

(4) The ov.'ller or operator may accel
erate payments into the trust fund or 
he may deposit the full amount of the 
current closure cost estimate at the 
time the fund is established. Hov1ever, 
he must maintain the value of the 
fund at no less than the value that the 
fund would have if annual payments 
were made as specified in paragraph 
(a)(3) of this section. 

(5) If the owner or operator estab
lishes a closure trust fund after having 
used one or more alternate mecha
nisms specified in ihis section, his first 
payment must be in at least the 
amount that the fund would contain if 
the trust fund v:ere established initial
ly and annual payments made as speci
fied in paral,rraph (a)(3) of this section. 

(6) After the pay-in period is com
pleted, \Vhenever the current closure 
cost estimate changes, the o\vner or 
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operator nn1st. co1npare Uu~ new esti
n1ate wiLh the trustee's 1nost 1:ceenl 
annual valuation of the Lrust fund. If 
tile value of the fund h~ less than U1c 
an1ounL o[ the new e:;tin1ale, the 
owner or opcr;;llor, within GO days 
after the change in the cost estin1ate, 
n1ust either: deposit an amount into 
the fund so that its value after this de
posit at lcas.t equals the amount of the 
current closure cost estimate. or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

(7) I! the value of the trust fund is 
greater than the total a1nount of the 
current closure cost estin1ate, the 
owner or operator may submit a writ
ten request to the Regional Adn1inis
trator for release of the runount in 
excess of the current closure cost esti
mate_ 

(8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund, he may submit a 
\vtitten request to the Regional Ad
ministrator for release of the amount 
in excess of the current closure cost 
estilnate covered b~· the trust fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph (a) C7) or (8) of this section, 
the Regional Administrator will in
struct the trustee to release to the 
owner or operator such funds as the 
Regional Administrator specifies in 
writing. 

< 10) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimburserr1ent for closure ex
penditures by submitting itemized bills 
to the Regional Administrator. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine \Vhether the closu1·e ex
penditures are in accordance with the 
closure plan or otherwise juslified, and 
if so, he ¥.'ill instruct the trustee to 
make reimbursement ln such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin· 
istrator has reason to believe that the 
cost of closure will be significantly 
greater than the value of the trust 
fund, he may withhold reimbursement 
of such amounts as he deems prudent 

Title 40-Protect1on of Environment 

until lH• dctcrnlinc!i, in accordance 
with !} 265.14:Hh), tlial the ownPr or 
uperator is no longer required to 1nain
tain financial H.!;SUrance fur clo~ure. 

{ 11) The Rei{ional Adrninistrator will 
agree to lf:rmination of the trust 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

CiiJ The Regional Ad1ninistrator re
leases the owner or operator fro1n the 
requirements of this section in accord
ance with § 265.143(h)_ 

(b) Surety bond guaranteeing pay
ment into a closure trust fund. < l) An 
O\vner or operator may satisfy the re
quire1nents of this section by obtain
ing- a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Administrator. The surety com
pany issuing the bond must, at a mini
mum, be among those listed as accept
able sureties on Federal bonds in Cir
cular 570 of the U.S. Department of 
the Treasury. 

(2) The wording of the surety bond 
must be identical to the \Vording speci
fied in§ 264.15l(b). 

(3) The owner or operator \Vho uses 
a surety bond to satisfy the require
ments of this section must also estab~ 
lish a standby trust fund. Under the 
terrr.s of the bond, all payments made 
therewider will be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
from the Regional Administrator. This 
standby trust fund must meet the re
quirements specified in § 265.143Ca), 
except that: 

<D Ari originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Ad1ninistrator 
with the surety bond; and 

(ii) Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

CA) Payments into the trust fund as 
specified In§ 265.143(a); 

CB) Updating ·af Schedule A of the 
trust agreement (see § 264.15l(a)) to 
show current closure cost estimates; 

(C) Annual valuations as required by 
the trust agreement; and 

CD) Notices of nonpayment as re
quired by the trust agreement. 
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(4) 1'lh~ bond nlu~t guarn.nlt~t! thal 
Lhc O\vner or OPt'rator will: 

(i) I•'und the ~la.ndby trust fund in 
an a1no1111t. equal to the penal surr1 of 
I.lie bond before the beginning of final 
clo;:;urc of the facility; or 

{ii) l"uud the standby t.ru.st fund in 
an amount equal lo the venal sun1 
within 15 days after an order to begin 
closure is issued by the Regional Ad
n1inistrator or a tLS. district court or 
other court of co;npetent jurisdiction; 
or 

CiiD Provide alternate financial as· 
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the tenns of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed by the 
borld. 

(6) The penal sum of the bond must 
be in an amount at least equal to the 
current closure cost estimate. except 
as provided in§ 265.143(f)_ 

C7) Whenever the current closure 
cost estimate increases to an amount 
greater than the penal sum, the o\vner 
or operator, v1ithin 60 days after the 
increase, n1ust either cause the penal 
sum to be increased to an amount at 
least equal to the current closure cost 
estimate and submit evidence of such 
increase to the Regional Administra
tor, or obtain other financial assur
ance as specified in this section to 
cover the increase. Whenever the cur
rent closure cost estimate decreases, 
the penal sum may be reduced to the 
amount of the current closure cost es
timate following written approval by 
the Regional Adrninistrator. 

C8) Under the terms of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
n1ay not occur, hO\Vever, during the 
120 days beginning on the date of re
ceipt of the notice of cance11ation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the retui-n receipts. 

Cl)) 'flu~ ow1u~r or opl>rator n-1a<: 
en.net~! the bond if the Rcg-ional ALi
tni11bt rator has ~iven prior written 
consent based on his receipt of E'\'i· 

de11~c of alternate fina11cial assurance 
a.s specified in this section. 

(c) Closure lefter of credit. Cl) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing an irrevocable standby letter of 
credit which conforms to the require
ments of this paragraph and subrnit
ting the letter to the Regional Admin
istrator. The issuing institution must 
be an entity \Vhich has the authority 
to issue letters of credit and whose 
letter-of-credit opprations are regulat-

. ed and examined by a Federal or Stau• 
agency_ 

(2) The wording of the letter of 
credit must be identical to the wording 
specified in § 264.15l(d). 

(3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a. standby trust fund. Under the 
terms of the letter of credit, all 
a1nounts paid pursuant to a draft by 
the Regional Administrator \Vill be de
posited by the issuing institution di
rectly into the standby trust fund in 
accordn.nce v:ith instructions from the 
Regional Administrator. This standby 
trust fund must meet the require
ments of the trust fund specified in 
§ 265.143(a), except that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the letter of credit; Wd 

(ii) Unless the standby trust fund is 
funded pursuant tO the requirements 
of this section, the following are not 
required by these regulations: 

<A> Payments into the trust fund as 
specified in § 265.143(a); 

<Bl Updating of Schedule A of the 
trust agreement (see § 264.15l(a)) to 
show current closure cost estilnates; 

CC) Annual valuations as required by 
the trust ab'Teement; and 

(D) Notices of nonpayment as re
quired by the trust agreement. 

(4) The letter of credit must be ac
companied by a letter from the owner 
or operator referring to the letter of 
credit by number, issuing institution, 
and date, and providing the following 
information: the EPA Identification 
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Nu1nl:.ier, 1HUll{', :u1U addn·ss of lhe fa
t·lliLy, and the runounl of fund.s Q.'>· 

:;ured for closurt' of thC' -facility by tlH' 
l1'tter of credit.. 

(5) The lctt\'r of credit mu:;t b<: irrt·v-, 
ocable nnd issued for a period of at 
lea.st I year. The Jetter of credit n1ust 
provide that the expiration date will 
be auto1natically extended for a period 
of at least 1 year unless, al least 120 
clays before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Administrator by certified 
1nail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Regional 
Adn1inistrator have received the 
notice, as evidenced by the return re
ceipts. 

(6) The letter of credit must be 
issued in an amount at least equal to 
the current closure cost estimate, 
except as provided in§ 265.143(f). 

(7) Whenever the current closure 
cost estimate increases to an amount 
greater than the amount of the credit, 
the owner or operator, within 60 days 
after the increase, must either cause 
the amount of the credit to be in
creased so that it at least equals the 
current closure cost estimate and 
submit evidence of such increase to 
the Regional Administrator, or obtain 
other financial assurance as specified 
in this section to cover the increase. 
Vlhenever the current closure cost es
tin1ate decreases, the amount of the 
credit may be reduced to the amount 
of the current closure cost estimate 
following written approval by the Re
gional Administrator. 

(8) Following a determination pursu
ant to Section 3008 of RCRJ~. that the 
owner or operator has failed to per
form final closure in accordance with 
the closure plan and other interim 
status requirements when required to 
do so, the Regional Administrator may 
draw on the letter of credit. 

<9) If the owner or operator does not 
establish alternate financial assura.nce 
as specified in this section and obtain 
written approval of such alternate as
surance from the Regional Adtninis
trator within 90 days after receipt by 
both the owner or operator und the 

Title 40-Protoction of Enviror11nent 

H,1'gio11al l\d111inisl.n1.lor or a notitl' 
fro1n tlu· iss11i11g insllit1th1n that it has 
dt>dded not. to extl'llcl I.he lt>tl1·r of 
credit beyond lltt• CUlT('nt. expiration 
di~te, the R1.'gional Adtninistni.t.or \\'ii l 
draw on the Jetter of credit. 1'he Re
gional Ad1ninistrator n1ay delay the 
drawing if the is.suing institution 
grants an extension of the term of the 
credit. During the last 30 days of any 
such extension the Regional Adminis
trator will draw on the Jetter of credit 
if the O\Vner or operator has failed to 
provide alternate financial assurance 
as specified in this section and obtain 
written approval of _such assurance 
from the Regional Ad1ninistrator. 

(10) The Regional Administrator will 
return the letter of credit to the issu
ing institution for termination when: 

(i) An O\vner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 265.143(h). 

(d) Closure insurance. (1) An owner 
or operator may satisfy the require
ments of this section by obtaining clo
sure insurance which conforms to the 
requirement.s of this paragraph and 
submitting a certificate of such insur
ance to the Regional Administrator. 
By the effective date of these rewula
tions the owner or operator milst 
submit to the Regional Administrator 
a letter from an insurer stating that 
the insurer Is considering issuance of 
closure insurance con.fanning to the 
requirements of this paragraph to the 
owner or operator. Within 90 days 
after the effective date of these regu
lations, the owner Ol' operator must 
submit the certificate of insurance to 
the Regional Administrator or estab
lish other financial assurance as speci
fied in this section. At a minin1tun, the 
insurer must be licensed to transact 
the business of insurance, or eligible to 
provide insurance as an excess or sur
plus lines insurer, in one or tnore 
States. 

(2) The wording of the certificate of 
insurance must be identical to the 
wording specified in § 264.151<e>. 

<3) The closure insurance policy 
inust be issued for a face amount at 
least equal to the current closure cost 

520 

l 
I 
f 

Chapter 1-En'V irc:;nmental Protection Agency §265.143 

e;;Unu1.te. except as JH·ovidt>d in 
§ 2fi5.i43<fJ. ·r11e tcnn "face amount" 
n1eans the tot.al an1ount Lhc in:-.urcr is 
obligated to pay under the policy. 
Actual pay1nents by the insurer will 
not change the face amount, alt.hough 
the insurer's future liability will be 
lo\vered by the a1nount of tl1c pay
n1ents. 

( 4) The closure insurance policy 
must guarantee that funds will be 
available to close the facility whenever 
final closure occurs. The policy must 
also guarantee that once final closure 
begins. the insurer will be responsible 
for paying out funds, up to an amount 
equal to the face amount of the policy, 
upon the direction of the Regional Ad
ministrator, to such party or parties as 
the Regional Administrator specifies. 

(5) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursement for closure ex
penditures by subn1itting itemized bills 
to the Regional Admin~strator. \Vithin 
60 days after receiving bills for closure 
activities, the Regional .Administrator 
will determine whether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the insurer to 
make reimbursement in such atnounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason to believe that the 
cost of closure will be significantly 
greater than the face amount of the 
policy, he may withhold reimburse
ment of such amounts as he deems 
prudent until he determines, in ac
cordance with § 265.143(h). that the 
owner or operator is no longer re
quired to maintain financial assurance 
for closure of the facility. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to tern1ination of the 
policy by the owner or operator as 
specified in paragraph (d)(l0) of this 
section. Failure to pay the Premium, 
without substitution of alternate fi
nancial assurance as specified in this 
section, will constitute a significant 
violation of these regulations, war
ranting such remedy as the Regional 
Administrator deems necessary. Such 
violation will be deerried to begin upon 

receipt hy t.hc Regional Adniinistrator 
of a notice of future• cancellation, ter-
1nin:ition, nr failure to ren(!W due to 
nonpayn1ent of the prcn1iu1n, rather 
than upon the date of expiration. 

(7) Each policy lnust contain a provi. 
sion allowing as.signn1ent of the policy 
to a successor owner or operator. Such 
assignment n1ay be conditional upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

C8) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to rene\\' the policy except for fail
ure to pay the pren1ium. The automat
ic rene\val of the policy must, at a 
1ninimum, provide the insured \Vith 
the option of rene\val at the face 
amount of the expiring policy. If there 
is a failure to pay the pren1ium, the in
surer may elect to cancel, terminate, 
or fail to renew the policy by sending 
notice by certified mail to the owner 
or operator and the Regional Adminis
trator. Cancellation, termination, or 
failure to renew may not occur, howev
er, during the 120 days beginning with 
the date of receipt of the notice by 
both the Regional Administrator and 
the owner or operator, as evidenced by 
the return receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will remain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Administrator 
deems the facility abandoned; or 

(ii) Interim status is terminated or 
revoked: or 

<iiD Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent Ju
risdiction; or 

(iv) The owner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under Title 11 (Bankrupt
cy), U.S. Code; or 

<v> The premium due is paid. 
(9) Whenever the current closure 

cost estimate increases to an amount 
greater than the face amount of the 
policy, the owner or operator, within 
60 days after the increase, must either 
cause the face amount to be increased 
to an amount at least equal to the cur
rent closure cost estimate and submit 
evidence of such increase to the Re
gional Administrator, or obtain other 
financial assurance as specified in this 

521 



§265.143 

~Pelion lo cover t IH' incn:-a:-il'. WtH•n, 
vv;~r UH' cun·pnt closun• cost l'Sthnat.c 
dP<:rt!ast~s. t.IH; facT a1nonnt nuiy b{' re
duced to l.hf' 11nH•11111. of the current 
elosure co::;t <'sti1nnlc following writtf'n 
approval by tht' H.et~ional Adininistra-
tor. · 

<IO> The Regional Ad1ninist.rator will 
give v . .rritten consent to the owner or 
operator that he 1nay tern1inate the 
insurance policy Whf'n: 

<D An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

OD The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 265.143(11). 

(e) Financial test and corporate 
guarantee for closure. ( 1) An owner or 
operator may satisfy the requirements 
of this section by den1onstrating that 
he passes a financial test as specified 
in this paragraph. To pass this test the 
owner or operator rr~ust meet the crite
ria of either paragraph (e)(l)(i) or 
CeHl)Oi) of this section: 

<D The owner or operator must have: 
CA) Two of the following three 

ratios: A ratio of total liabilities to net 
worth Jess than 2.0; a ratio of the su1n 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 

CB) Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost esthnates; and 

(C) Tangible net worth of at least 
$10 million; and 

<D> Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the 
sum of the current closu1·e and post
closure cost estimates. 

{ii) The o\vner or operator must 
have: 

<Al A current rating for his most 
recent bond issuance of AAA, AA. A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as issued 
by Moody's; and 

CB) Tangible net worth al least six 
tilnes the sum of the current closure 
and post-closure cost estimates: and 

(C) Tangible net \'.iorth of at least 
$10 million; and 

Title 40-Protec:tion of Environment 

( l)l Ai-;seLs local('d in t \u' lJ11itl'd 
States a1no11nling: lo at lc.-ist. 90 per
cf•nt of his L6tal a:;i-;cLs or at least six 
ti1nPs the Stun of the e111Tt~nt closure 
and posl-t:losure co;;t estimates. 

(2) The phrase "current closur~ and 
post-closure cost e;;tin1alcs" as used in 
paragraph (e)(l) of this section refers 
to the cost estin1ates required to be 
shown in paragraphs 1-4 of the letter 
fron1 the owner's or operator's chief fi
nancial officer(§ 264.151(f)). 

(3) To demonstrate that he meets 
this test, the owner or operator n1ust 
submit the following items to the Re· 
gional Administrator: 

(il A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.15l(f); and 

(iD A copy of the independent certi
fied public accountant's rep9rt on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year: and 

(iiil A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

(A) He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

(B) In connection \Vith that proce· 
dure. no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

(4) The owner or operator may 
obtain an extension of the time al
lo\ved for submission of the documents 
specified in paragraph Ce)(3) of this 
section if the fiscal year of the owner 
or operator ends during the 90 days 
prior to the effective date of these reg· 
ulations and if the year-end financial 
statements for that fiscal year will be 
audited by an iildependent certified 
public accountant. 'The extension will 
end no later than 90 days after the 
end of the o\vner's or operator's fiscal 
year. To obtain the extension, the 
owner's or operator's chief financial 
officer nlust send, by the effective 
date of these regulations, a letter to 
the Regional Administrator of each 
Region in which the owner's or opera
tor's facilities to be covered by the fi-

522 

I 
) 

I 

Chapter 1-Environmantal Protection Agency § 265.143 

naucial lest are located. This letter 
f1·nm the chit~f financia.l 11fficer n1ust: 

( i) Request the extension; 
(ii) Certify that he hn.s grounds to 

believe that the owner or operal or 
ineets the criteria of the financial test; 

(iii) Specify for each facility to be 
covered by the test the EPA Identifi
cation Number, name, address, and 
current closure and post-closure cost 
estin1atcs to be covered by the test; 

<iv> Specify the date ending the 
owner's or operator's last complete 
fiscal year before the effective date of 
these regulations; 

(v) Specify the date, no later than 90 
days after the end of such fiscal year, 
v1hen he will submit the documents 
specified in paragraph (e)(3) of this 
section; and 

(Vi) Certify that the year-end finan
cial statements of the own.er or opera
tor for such fiscal year will be audited 
by an independent certified public ac-
countant. . 

(5) After the initial subn1ission of 
items specified in paragraph (e)(3) of 
this section, the owner or operator 
must send updated Lriformation to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (e)C3) of this section. 

(6) If the owner or operator no 
longer meets the requirements of 
paragraph Ce)(l) of this section, he 
must send notice to the Regional Ad
ministrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 
by certified mail within 90 days after 
the end of the fiscal year for v1hich 
the year-end financial data show that 
the O'\Vller or operator no longer meets 
the requirements. The owner or opera
tor must provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

(7) The Regional Administrator 
may, based on a reasonable belief that 
the O\Vner or operator may no longer 
meet the requirements of paragraph 
Ce)(l) of this section, require reports 
of financial condition at any time from 
the 0¥.rner or operator in addition to 
those specified in paragraph (e)(J) of 
this section. If the Regional Adminis
trator finds, on the basis of such re-

ports or other information, t.l1at the 
owner or operat.or no longer n1ccls the 
requin~tnents of paragraph CeHl) of 
this section, t.he owne1· or operator 
n111:;t. provide alternate financial assur
ance as specified in this section ·within 
30 days aft.er notification of sucl-i a 
finding. 

C8) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the o~ner's or operator's financial 
staten1ents (see paragraph Ce)(J)(ii) of 
this section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disallowance. 

(9) The o\vner or operator is no 
longer required to submit the items 
specified in paragraph (e)(3) of this 
section when: 

(i) An O\Vner or operator substitutes 
alternate financial assurance as speci
fied in this section: or 

(ii} The Regional Administrator re
leases the o\vner or operator from the 
requirements of this section in accord
ance with§ 265.143(h). 

(10) An owner or operator may meet 
the requirements of this section by ob
taining a written gua1·antee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or operator. 
The guarantor must meet the require
ments for owners or operators in para
graphs (e)(l) through (e)(8) of this 
section and niust comply with the 
terrns of the corporate guarantee. The 
wording of the corporate guarantee 
1nust be identical to the word!ng speci
fied in § 264.15l(h). The corporate 
guarantee rnust accompany the items 
sent to the Regional Ad1ninistrator as 
specified in paragraph Ce)(3) of this 
section, The terms of the corporate 
guarantee must provide that: 

<D If the owner or operator fails to 
perform final closure of a facility cov
ered by the corporate guarantee in ac
cordance with the closure plan and 
other interini. status requirements 
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wl11•never n·qnircd to do so, the g11ar
a11!or will do :-;o or {'stablish a trust. 
fund as specified in§ 265.143(a) in tlH' 
na1ne of the own<'r or Opl'rator. 

\ii) 'rhe ~orporate guan:;,ntec will 
rcrnain in force Hnless Lhe guarantor 
sends notice of cancellation by certi
fied 1nai1 to the owner or operator and 
to the Regional Adn1inistrator. Cancel· 
lation may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

CiiD If the own.-,,r or operator fails to 
provide aiternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Adminis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the name of the owner or 
operator. 

(f) Use of multiple financial rnecha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan
cial mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds, letters of credit, and in
surance. The mechanisms must be as 
specified in paragraphs Ca) through 
(d), respectively, of this section, except 
that it is the con1bination of mecha
nisms, rather than the single mecha
nism, which must provide financial as
surance for an amount at least equal 
to the current closure cost estimate. If 
an owner or operator uses a trust fund 
in combination with a surety bond or a 
letter of credit, he may use the trust 
fund as the standby trust fund for the 
other n1echanisms. A single standby 
trust fund may be established for two 
or more mechanisms. The Regional 
Administrator may use any or all of 
the mechanisms to provide for closure 
of the facility. 

(g} Use of a financial mechanfam for 
1nultiple facilities. An owner or opera
tor may use a financial assurance 
mechanism specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
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nnn.ncial assurance subn1it.1Pd to t.ta~ 

Region rt! Adininistrator niust include a 
lisl showinp,, for c:u·h far:ilit.v. the EPA 
Idt:ntific·at.ion Nuniber, na111c. addn':;s, 
an{l the an1ount of funds for closure 
assured by the 1necha11ism. If the fa
cilities covered by the rnechanis1n arc 
in ni.ore than one Region, identical evi
dence of financial assurance rnust be 
submitted to and maintained with the 
Regional Administrators of all such 
Regions. The amount of funds avail
able through the mechanis1n must be 
no less than the surn of funds that 
would be available if a separate mech
anism had been established and main
tained for each facility. In directing 
funds available through the 1necha
nism for closure of any of the facilities 
covered by the mechanism, the Re
gional Administrator may direct only 
the amount of funds designated for 
that facility, unless the owner or oper
ator agrees to the use of additional 
funds available under the mechanism. 

(h) Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi
cations from the owner or operator 
and an independent registered profes
sional engineer that closure has been 
accomplished in accordance with the 
closure plan, the Regional Administra
tor will notify the owner or operator 
in writing that he is no longer re
quired by this section to maintain fi
nancial assurance for closure of the 
particular facility, unless the Regional 
Administrator has reason to believe 
that closure has not been in accord
ance with the closure plan. 

§ 265.1'14 Cost estimate for post-closure 
care. 

(a) On .r.Iay 19, 1981, the owner or 
operator of a disposal facility must 
prepare a written estimate, in current 
dollars, of the annual cost of post-clo
sure monitoring and maintenance of 
the facility in accordance with the ap
plicable post-closure regulations in 
§§ 265.117 through 265.120. The post
closure cost estimate is calculated by 
multiplying the annual post-closure 
cost estimate by the number of years 
of post-closure care required under 
Subpart G of Part 265. 
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(b) During the operating life of the 
facility, the owner or operator must 
adjust the po!>l.-closure co.st esUn1ate 
for inflation within 30 days after each 
:l.nniversary of the date on which the 
first post-closure cost cstin1ate was 
prepared. The adjustment must be 
n1ade as specified in paragraphs ( b )( 1} 
and (2) of this section. using an infla
tion factor derived from the annual 
Implicit Price Deflator for Gross Na
tional Product as published by the 
U.S. Department of Conunerce in its 
Survey of Current Business. The infla
tion factor is the result of dividing the 
latest published annual Deflator by· 
the Deflator for the previous year. 

(1) The first adjustment is made by 
multiplying the post-closure cost esti
mate by the inflation factor. The 
result is the adjusted post-closure cost 
estimate. 

(2) Subsequent adjustn1ents are 
made by multiplying the latest adjust~ 
ed post-closure cost estimate by the 
latest inflation factor. 

Cc) The ov1uer or operator 1nust 
revise the post-closure cost estin1ate 
during the operating life of the facili
ty whenever a change in the post-clo
sure plan increases the cost of post
closure care. The revised post-closure 
cost estimate roust be adjusted for in
flation as specified in§ 265.144(b). 

(d} The owner or operator must keep 
the following at the facility during the 
operating life of the facility; the latest 
post-closure cost estimate prepared in 
accordance with § 265.144 (a) and (c) 
and, when this estimate has been ad
justed in accordance \Vith § 265.144Cb), 
the latest adjusted post-closure cost 
estimate. 

§ 265.145 Financial ~surance for post-clo
sure care. 

By the effective date of these regula
tions, an owner or operator of each 
disposal facility must establish finan
cial assurance for post-closure care of 
the facility. 1-:Ie must choose from the 
options as specified in paragraphs (a) 
through Ce) of this section. 

(a) Post-closure trust fund. (1) An 
owner or operator may satisfy the re
quirements of this section by estab
lishing a post-closure trust fund which 
conforms to the reqllirements of this 
paragraph and submitting an original-

ly signed duplica.te of the trust agree-
1ncnt to the Regional Admini:>trator. 
'I'he trustee nn1st be an entity which 
has the authority to act as a trustee 
and whose trust operations are regu
lated and exrunined by a Federal or 
State agency. 

(2) The wording of the trust agree
ment must be identical to the wording 
specified in § 264.151<aHl), and the 
trust agreement must be accompanied 
by a formal certification of acknowl
edgment (for exan1ple. see 
§ 264.15l(a)(2)). Schedule A of the 
trust agreement must be updated 
within 60 days after a change in the 
amount of the current post-closure 
cost estimate covered by the agree
ment. 

(3) Payments into the trust fund 
must be made annually by the owner 
or operator over the 20 years begin
ning with the effective date of these 
regulations or over the remaining op
erating life of the facility as estimated 
in the closure plan, whichever period 
is shorter; this period is hereafter re
ferred to as the "pay-in period." The 
payments into the post-closure trust 
fund must be made as follows: 

<O The first payment must be made 
by the effective date of these regula· 
tions, except as provided in paragraph 
(a)(5) of this section. The first pay
ment must be at least equal to the cur
rent post-closure cost estimate, except 
as provided in § 265.145(f), divided by 
the number of years in the pay-in 
period. 

Cii) Subsequent payments must be 
made no later than 30 days after each 
anniversary date of the first payment. 
The amount of each subsequent pay
ment must be determined by this for
mula: 

CE-CV 
NeKI payment= 

y 

where CE is the current post-closure 
cost estimate, CV is the current value 
of the trust fund, and Y is the number 
of years remaining in the pay-in 
period. 

(4) The owner or operator may accel
erate payments into the trust fund or 
he may deposit the full amount of the 

525 

.• 



§ 265.145 

current posl.-closurt' cost et;titnat.e at 
the tirne the fund is t'SI ablished. IIow
evcr, he must 1naintain the valuf' of 
the fund at no less than the value that 
the fund would have if annual pay
ments were tnade as specified in para
graph CaH3J of this sect.ion, 

(5) If the owner or operator estab
lishes a post-closure trust fund after 
having used one or more alternate 
inechanisms specified in this section, 
his first payinent 1nust be in at least 
the amount that the fund would con
tain if the trust fund were established 
initially and annual payments made a.s 
specified in paragraph (a)(3) of this 
section. 

(6) After the pa.y-in period is com
pleted, whenever the current post-clo
sure cost estimate changes during the 
operating life of the facility, the 
owner or operator must compare the 
new estimate with the trustee's most 
recent annual valuation of the trust 
fund. If the value of the fund is less 
than the amount of the new estimate, 
the owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an amount into 
the fund so that its value after this de
posit at least equals the amount of the 
current post-closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

(7) During the operating life of the 
facility, if the value of the trust fund 
is greater than the total amount of 
the current post-closure cost estimate, 
the owner or operator may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate. 

(8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund, he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate covered by the trust 
fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph Ca) (7) or (8) of this section, 
the Regional Administrator will in
struct the trustee to release to the 
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owner or operator su:~h fllnds as the 
H.egional Actn1inistrator specifics in 
writing. 

(10) During the period of post-clo
sure> care, the H.r.g:ional Administralor 
mn.y approve a release of funds if the 
owner or operator demonstrates to the 
Regional Ad111inistrator that the value 
of the trust fund exceeds the remain· 
ing cost of post-closure care. 

(11) An owner or operator or any 
other person authorized to perform 
post-closure care may request reim
bursement for post-closure expendi
tures by subn1itting itemized bills to 
the Regional Administrator. Within 60 
days after receiving bills for post-clo
sure activities, the Regional Adininis
trator will determine whether the 
post-closure expenditures are in ac
cordance with the post~closure plan or 
otherwise justified, and if so, he will 
instruct the trustee to make reim
bursement in such a1nounts as the Re
gional Administrator specifies in writ
ing. 

( 12) The Regional Administrator will 
agree to termination of the trust 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 265.145Chl. 

(b) Surety bond guaranteeing pay-
1nent into a post-closure trust fund. <l> 
An owner or operator may satisfy the 
requirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Adn1inistrator. The surety com
pany issuing the bond must, at a mini
mum, be among those listed as accept
able sureties on Federal bonds in Cir
cular 570 of the U.S. Department of 
the Treasury. 

(2) The wording of the surety bond 
must be 'identical to the wording speci
fied in § 264.151Cb). 

(3) The owner or operator who uses 
a surety bond to satisfy the require
ments of this section n1ust also estab
lish a standby trust fund. Under the 
terms of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
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tnttd in accorda.nce with instructions 
frorn the llegiona.1 Adnlinistrator. 'I'his 
standby trust fund rnust. n1eet the rc-
quirctnents specified in § 265.145(aJ, 
except that: 

(i) An originally signed duplicate of 
tht• trust a.grce1ncnt n1ust. be subtnit
led to tht~ H.eg:ion.al Ad1ninistrator 
with the surety bond; and 

<ii) tJntil the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

<A> Payn1ents into the trust fund as 
specified in§ 265.145(a); 

CB) Updating of Si::hedule A of the 
trust agreement (see § 264.151(a)) to 
show current post-closure cost esti
mates; 

(C) Annual valuations as required by 
the trust agreement; and 

(D) Notices of nonpayment a.s re
quired by the trust agreement. 

<4) The bond must guarantee that 
the owner or operator \Vill: 

(i) Fund the standby trust fund in 
an amount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

(ii) Fund the standby trust fund in 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad
ministnltor or a U.S. district court or 
other court of competent jurisdiction; 
or 

(iii) Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the owner or operator and the 
Regional Adn1inistrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the terms of the bond, the 
su1-ety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed by the 
bond. 

(6) T'he penal sum of the bond must 
be in an amount at least equal to the 
current post-c]osure cost estimate, 
except as provided in§ 265.145<!>. 

<7> Whenever the current post-clo
sure ccst estimate increases to an 
amount greater than the penal sum, 
the owner or operator, within 60 days 
after the increase, must either cause 

the penal stun to be incr<'nsed to an 
amount at lea.st equal t.o the current 
post-closure cost estimate and subtnit 
evidence of such increase to the Re
gional Administrator, or obtain other 
financial a.'rnurance as specified in this 
section to cover the increase. When
ever the current post-closure cost esti
mate decrea.<;es, the penal sum 1nay be 
reduced to the a1nount of the current 
post-closure cost estimate following 
written approval by the Regional Ad
n1inistrator. 

<8) Under the terms of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the O\vner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the O\Vner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(9) The owller or operator may 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified L11 this section. 

(c) Post-closure letter of crediL (1) 
An owner or operator may satisfy the 
requirements of this section by obtain
ing an irre'vocable standby letter of 
credit which conforms to the require
ments of this paragraph and submit
ting the letter to the Regional Admin
istrator. The issuing institution must 
be an entity which has the authority 
to issue letters of credit and whose 
letter-of-credit operations are regulat
ed and examined by a Federal or State 
agency. 

C2) The v;ording of the letter of 
credit n1ust be identical to the wording 
specified in§ 264.151(d). 

(3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the letter of credit, all 
amounts paid pursuant to a draft by 
the Regional Adn1inistrator will be de
posited by the issuir1g institution di
rectly into the standby trust fund in 
accordance \Vith instructions from the 
Regional Administrator. This standby 
trust fund must meet the require-
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lllt'llls of thl' trust. fund spt":cifll'd in 
§ 2!ifi.145( a), PX('('Pt that: 

<iJ Ao oi-i~inaily signed duplicate' of 
tlH' trust :1gTecnu·nt 1n11st bt~ s11h1nil
lt~d ltl the H.t'gionnl Ad1ninistn1tor 
with the letter of c;redit: and 

<ii) Unless tl1e standby trust fund is 
fundl'd pursuant to the requiren1ents 
of this section, the following are not 
required by tl1e.se regulations: 

(Al Payments into the trust fund as 
specified in § 265.145Ca); 

(Bl 'Updating of Schedule A of the 
trust agree1nent <see ~ 264.15l<al) to 
show current post-closure cost esti
mates; 

<C> Annual valuations as required by 
the trust agreement; and 

(D) Notices of nonpayment as re
quired by the trust agreement. 

(4) The letter of credit must be ac
companied by a letter from the owner 
or operator referring to the letter of 
credit by number, issuing institution, 
and date, and providing the following 
inforn1ation: the EPA Identification 
Number, name, and address of the fa
cility, and the amount of funds as
sured for post-closure care of the facil
ity by the letter of credit. 

(5) The letter of credit must be irrev
ocable and issued for a period of at 
least 1 year. The letter of credit must 
provide that the expiration date will 
be automatically extended for a period 
of at least 1 year unless, at least 120 
days before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Adtninistrator by certified 
mail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Regional 
Administrator have received the 
notice, as evidenced by the return re
ceipts. 

(6) The letter of credit must be 
issued in an amount at least equal to 
the current post-closure cost estimate, 
except as provided in§ 265.145Cf). 

(7) Whenever the current post-clo
sure cost estimate increases to an 
amount greater than the amount of 
the credit during the operating life of 
the facility, the owner or operator, 
within 60 days after the increase, must 
either cause the amount of the credit 

Title 40--Proteciion of Environment 

to hi' incn•a:·wd so that it :it least 
equals the ClllTt·nt pust.-r:lo:n1n· cost C'S· 
Liniate and sub1nit cvidenct'" of such in
crease to the Regional Adn1inistrator, 
or obtain otht'r financial n .. ssurance as 
specified in this sect ion t.o cover U1c 
increase. Whenever the current post
closure cost estitnat..1:~ decreases during 
the operating life of the facility, the 
amount of t.he credit n1ay be reduced 
to the an1ount of the current post·clo
sure cost estimate following written 
approval by the Regional Administra. 
tor. 

C8) During the period of post-closure 
care, the Regional Administrator may 
approve a decrease in the amount of 
the letter of credit if the owner or op
erator demonstrates to the Regional 
Administrator that the a1nount ex
ceeds the remaining cost of post-clo
sure care. 

(9) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
form post-closure care in accordance 
with the post-closure plan and other 
interim status requirements, the Re
gional Administrator may draw on the 
letter of credit. 

( 10) If the o\vner or operator does 
not establish alternate financial assur
ance as specified in this section and 
obtain written approval of such alter
nate assurance from the Regional Ad* 
ministrator within 90 days after re
ceipt by both the owner or operator 
and the Regional Administrator of a 
notice from the issuing institution 
that it has decided not to extend the 
letter of credit beyond the current ex
piration date, the Regional Adminis
trator ·will draw on the letter of credit. 
The Regional Administrator may 
delay the drawing if the issuing insti
tution grants an extension of the term 
of the credit. During the last 30 days 
of any such extension the Regional 
Administrator ¥.'ill draw on the letter 
of credit if the owner or operator has 
failed to provide alternate financial as
surance as specified in this section and 
obtain written approval of such assur
ance from the Regional Adn1inistrator. 

(11) The Regional Administrator will 
return the letter of credit to the issu
ing institution for termination \Vhen: 
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{i) An owner or operator subst.itutes 
alternat\.' financial assul-ancc :ts spPC'i· 
fied in this section; or 

(ii) The Regional Adrninist.rat.or re
leases the owner. or operator frorn thC' 
requirc1nents of this sectiou in accord
ance with § 265.145lh). 

<d> Post·closure insurance. (1) An 
owner or operator tnay satisfy the re
quirements of this section by obtain
ing post-closure insurance which con
forms lo the requirements of this 
paragraph and submitting a certificate 
of such insurance to the Regional Ad
ministrator. By the effective date of 
these regulations the owner or opera
tor must submit to the Regional Ad
ministrator a letter from an insurer 
stating that the insurer is considering 
issuance of post-closure insurance con
forming to ·the requirements of this 
paragraph to the owner or operator. 
Within 90 days after the effective date 
of these regulations, the owner or op
erator must submit the certificate of 
insurance to the Regional Administra
tor or establish other financial assur
ance as specified in this section. At a 
minimum, the insurer must be licensed 
to transact the business of insurance, 
or eligible to provide insurance as an 
excess or surplus lines insurer, in one 
or more States. 

(2) The \VOrding of the certificate of 
insurance must be identical to the 
woiding specified in§ 264.15l(e). 

(3) The post-closure insurance policy 
must be issued for a face amount at 
least equal to the current post-closure 
cost estimate, except as provided in 
§ 265.145(f). The term "face amount" 
means the total amount the insurer is 
obligated to pay under the policy. 
Actual payments by the insurer will 
not change the face amount, although 
the insurer's future liability will be 
lowered by the amount of the pay
n~ents. 

(4) The post~closure insurance policy 
n1ust guarantee that funds \Vill be 
available to provide post-closure care 
of the facility \Vhenever the post·clo
sure period begins. The policy must 
also guarantee that once post-closure 
care begins the insurer will be respon
sible for paying out funds, up to an 
amount equal to the face amount of 
the policy. upon the direction of the 
Regional Administrator, to such party 

or parties ns I.he Regional Adn1inistra" 
tor :>pccifie.s. 

{5) An ow111:r or operator or any 
other person authorized to perform 

· posl·closure care may request reim
bursen1enl for post-closure expendi
turt'S by subn1itting itemized bills to 
the Regional Ad1ninistrator. Within 60 
days after rcl~eiving bills for l)OSt-clo
sure activities, the Regional Adminis· 
trator will determine \Vhether the 
post-closure expenditures are in ac
cordance with the post·closure plan or 
otherwise justified, and if so. he will 
instruct the insurer to make reim
bursement in such amounts as the Re· 
gional Adn1inistrator specifies in writ
ing. 

(6} The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph (d)(ll) of this 
section. Failure to pay the premium, 
without substitution of alternate fi¥ 
nancial assurance as specified in the 
section, will constitute a significant 
violation of these regulations, war· 
ranting such remedy as the Regional 
Administrator deems necessary. Such 
violation will be deemed to begin upon 
receipt by the Regional Administrator 
of a notice of future ca..Tlcellation, ter· 
mination, or failure to renew· due to 
nonpayment of the premium, rather 
than upon the date of expiration. 

(7) Each policy most contain a provi
sion allowing assignment of the policy 
to a successor owner or operator. Such 
assignment may be conditional upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

(8) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to renew the policy except for fail
ure to pay the premium. The automat
ic renewal of the policy inust, at a 
minimum, provide the insured with 
the option of renewal at the face 
amount of the expiring policy. If there 
is a failure to pay the premiu1n, the in
surer may elect to cancel, terminate, 
or fail to renew the policy by sending 
notice by certified mail to the owner 
or operator and the Regional Adminis
trator. Cancellation, termination, or 
failure to renew may not occur, howev· 
er, during the 120 days beginning with 
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Lhc date of rl'<'t'ipt. of the noticv by 
both lite ltef;innal Achniuisl.rat.or and 
the ownt·r or opPrator, ai-:; evidenct>d by 
the rel urn receipts. Canct'llation, ter-
1nination, or failure to renew may not 
o<:cur and the policy will rernain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Adn1inistrator 
deen1s the facility abandoned; or 

OD Interhn status is terminated or 
revoked; or 

<HD Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent ju
risdiction; or 

<iv) The owner or operator is nan1ed 
as debtor in a voluntary or involuntary 
proceeding under TiUe 11 (Bankrupt
cy), U.S. Code; or 

(v) The premium due is paid. 
(9) Whenever the current post-clo

sure cost estimate increases to an 
an1ount greater than the face amount 
of the policy during the operating life 
of the facility, the owner or operator, 
\Vithin 60 days after the increase, must 
either cause the face amount to be in
creased to an amount at least equal to 
the current post-closure cost estilnate 
and submit evidence of such increase 
to the Regional Administrator, or 
obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
face amount may be reduced to the 
amount of the current post-closure 
cost estimate following written ap
proval by the Regional Administrator. 

(10) Cornmencing on the date that li
ability to make payments pursuant to 
the policy accrues, the insurer will 
thereafter annually increase the face 
amount of the policy. Such increase 
must be equivalent to the face 
amounts of the policy, less any pay
ments made, n1ultiplied by an amount 
equivalent to 85 percent of the most 
recent investment rate or of the equiv
alent coupon-issue yield announced by 
the U.S. Treasury for 26-week Treas
ury securities. 

(11) The Regional Administrator will 
give written consent to the owner or 
operator that he may terminate the 
insurance policy when: 

Title 40--Protection of Environment 

<il An ownl'r or OPt:ratin· sul;stit.utc·s 
all.t>rnat1~ finnnl'ial ass11nitH'1· i1s ::;p1•f"i
fir.d in this seC'tion: ur 

Oil 1'he Iit>gional Adniinistrator l"•'
lea.!ll!s t.he O\vner 01· op\~l .. 1-lor l"roin UH' 
requirc1nents of 1 his sect.ion in accord· 
ance \t.1ith § 265.145<hl. 

(e) Financial lest and corporate 
guarantee for post-closure ca1·c. (1) An 
owner or operator 1nay satisfy the re
quiren1ents of this section by demon
strating that he pas1;;es a financial test 
as specified in t.his paragraph. To pass 
this test the owner or opf'rator 1nust 
tneet the criteria either of paragraph 
(e}(l)(i) or (e)(l)(ii) of this section: 

(i) The owner or operator inust have: 
CA) Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization t.o total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 

(B) Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates; and 

CC> Tangible net \VOrth of at least 
$10 million; and 

(0) Assets in the United States 
amounting to a least 90 percent of his 
total assets or at least six times the 
sutn of the current closure and post
closure co~t estimates. 

no The owner or operator must 
have: 

(A) A current rating for his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as issued 
by Moody's; and 

(B} Tangible net worth at least six 
times the sum of the current closure 
and post-closure cost estimates; and 

(C) Tangible net worth of at least 
$10 n1illion; and 

(0) Assets located in the United 
States amounting to at least 90 per
cent of his total assets or at least six 
times the sum of the current closure 
and post-closure cost estimates. 

C2) The phrase "current closure and 
post-closure cost estimates" as used in 
paragraph (e)(l} of this section refers 
to the cost estimates required to be 
shown in paragraphs 1-4 of the letter 
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fro1n the owner's or opei·ator's chief fi
nancial officer C§ 264.15l(flJ. 

(3) ·ro de1non~.;tratc that he rnePts 
this Le.st., the owner or operator nn1st 
sub1nit t.hP following ite1ns to the Ile
gional Adrninistrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded a::; specified in§ 264.15l(fl; and 

(ii) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year; and 

(iii) A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

<Al He has cotnpared the data \Vhich 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

<Bl In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

< 4) The owner or operator may 
obtain an extension of the time al
lowtd for subn1ission of the documents 
specified in paragraph (e}(3) of this 
section if the fiscal year of the owner 
or operator ends during the 90 days 
prior to the effective date of these reg
ulations and if the year-end financial 
statements for that fiscal year will be 
audited by an independent certified 
public accountant. The extension will 
end no later than 90 days after the 
end of the owner's or operator's fiscal 
year. To obtain the extension, the 
owner's or operator's chief financial 
officer must send, by the effective 
date of these regulations, a letter to 
the Regional Administrator of ~ach 
Region in which the owner's or opera
tor's facilities to be covered by the fi
nancial test are located. This letter 
from the chief financial officer must: 

<D Request the extension; 
(ii) Certify that he has grounds to 

believe that the owner or operator 
rneets .the criteria of the financial test; 

(iii) Specify for each facility to be 
covered by the test the EPA Identifi
cation Number, name, address, and the 

curn'n!. c\CJ;;ure and post-closure cost 
est.in1ates to be covered by the test; 

(i\•) Sp<'cify the dat<' ending the 
owner's or operator's latest co1nplete 
fisc:t.l year before the effeC'tive date of 
the;;e n;gulations; 

Cv) Specify the date. no later than 90 
days after the end of such fiscal year. 
when he will submit the documents 
specified in paragraph (e)(3) of this 
section; and 

(VD Certify that the year·end finan
cial statements of the owner or opera
tor for such fiscal Year will be audited 
by an independent certified public ac· 
countant. 

(5) After the initial submission of 
items specified in paragraph (e)(3) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para· 
graph (e){3) of this section. 

(6) If the owner or operator no 
longer meets the requirements of 
paragraph (e)Cl) of this section, he 
must send notice to the Regional Ad
ministrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 
by certified mail within 90 days after 
the end of the fiscal year for which 
the year-end financial data show that 
the owner or operator no longer meets 
the requirements. The owner or opera
tor n1ust provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

< 7) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(e}(l) of this section, require reports 
of financial condition at any time from 
the o\vner or operator in addition to 
those specified in paragraph (e)(3) of 
this section. If the Regional Adminis
trator finds, on the basis of such re
ports or other information, that the 
ov1ner or operator no longer meets the 
requirements of paragraph (e)(l) of 
this section, the owner or operator 
must provide alternate financial assur
ance as specified in this section within 
30 days after notification of such a 
finding. 
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{8J The Rl'i:;ional Arhninislrator 1nay 
disallow u.se of thi>; test on the bnsis of 
qualifications in the opinion expressed 
by the independent certified public nc
countant in his report on exarninnt ion 
of the owner's or operalor'.s financial 
stateruents <see paragraph (e)(3l(ii) of 
this section). An adverse opinion or a 
disclain1er of opinion will be cause for 
disallowance. The Regional Ad1ninis
trator will evaluate other qualifica
tions on an individual basis, The 
ov1ner or operator must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disaliowance. 

(9) During the period of post-closure 
care, the Regional Administrator n1ay 
approve a decrease in the current post
closure cost estimate for which this 
test demonstrates financial assurance 
if the owner or operator den1onstrates 
to the Regional Administrator that 
the amount of the cost estimate ex
ceeds the remaining cost of post-clo
sure care. 

(10) The owner or operator is no 
longer required to submit the ite1ns 
specified· in paragraph (e)(3) of this 
section when: 

<D An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 265.14501). 

< 11} An owner or operator may meet 
the requirements of this section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or operator. 
The guarantor must meet the require
ments for owners or operators in para
graphs Ce)(l) through {9) of this sec
tion and must con1ply with the tern"lS 
of the corporate guarantee. The word
ing of the corporate guarantee must 
be identical to the wording specified in 
§ 264.151{h). The corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph Ce)C3) of this section. The 
terms of the corporate guarantee n1ust 
provide that: . 

(i) If the owner or operator fails to 
perform post-closure care of a facility 
covered by the corporate guarantee in 

Title 40-Protcclion of Environment 

accordnnce with the posL·do:-;urt' plan 
and otht'I" inll'rin1 stat.us requirenH!llls 
whetH'Vtcr requirt>d Lu d1J ~o. tile guar, 
antor will do so or l'stablbh n. trust 
fund as specifif'd in § 2G5.145(al in the 
narne of the O\\'llt!r or operator. 

(ii) The Cl)fporate guarant{~e will 
re111aiu in force unle~;s the g:uaranlor 
sends notice of cancellation by certi· 
fied 1nail to the owner or operator and 
to the Regional Administrator. Cancel
lation may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(iii) If the o\vner or operator fails to 
provide alternate financial assurance 
as specified· in this section and obtain 
the written approval of such alternate 
assurance fro1n the Regional Adminis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate gun.ran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the name of the O\vner or 
operator. 

(f) Use of 1nultiple financial 1necha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan
cial mechanism per facility. These 
mechanisms are lilnited to trust funds, 
surety bonds, letters of credit, and in
surance. The mechanisms must be as 
specified in paragraphs Ca) through 
(d), respectively. of this section, except 
that it is the combination of mecha
nis1ns, rather than the single mecha· 
nism, which must provide financial as
surance for an amount at least equal 
to the current post-closure cost esti
tnate. If an owner or operator uses a 
trust fund in combination with a 
surety bond or a letter of credit, he 
may use the trust fund as the standby 
trust fund for the other mechanisms. 
A single standby trust fund may be es· 
tablished for two or more mechanisms. 
The Regional Administrator may use 
any or all of the mechanisms to pro
vide for post-closure care of the facili
ty. 

(g) Use of a financial 1ncchanism for 
rnultiple facilities. An owner or opera
tor may use a financial assurance 
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1ncchanis1n specifi('d in this sect.ion to 
rnet-t the rf'quirement.s of this sect.ion 
for nlorc than one facility. Evidence of 
financial as;.;urancc s.ub1nitted to the 
Regional Ad1ninistrator 1nust include a 
list showing, for each facility, the EPA 
Identification Number, name, address, 
and the amount of funds for post-clo
sure care assured by the mechanis1n. 
If the facilities covered by the mccha
nisn1 are in n1ore than one Region, 
identical evidence of financial assur
ance must be submitted to and main
tained with the Regional Administra
tors of all such Regions. The amount 
of funds available through the mecha
nism must. be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 
and maintained for each facility. In di
recting funds available through the 
inechanism for post-closure care of 
any of the facilities covered by the 
mechanism, the Regional Administra
tor may direct only the amount of 
funds designated for that facility, 
unless the owner or operator agrees to 
the use of additional funds available 
under the mechanism. 

(h) Release of the owner or operator 
from the requirements of this section. 
When an owner or operator has com
pleted, to the satisfaction of the Re
gional Administrator, all post-closure 
care requirements in accordance \Vith 
the post-closure plan, the Regional 
Administrator will, at the request of 
the owner or operator, notify hin1 in 
writing that he is no longer required 
by this section to maintain financial 
assurance for post-closure care of the 
particular facility. 

§ 265.146 Use of a mechanism for finan
cial assurance of both closure and 
pnst-closure care. 

An owner or operator may satisfy 
the requirements for financial assur
ance for both closure and post-closure 
care for one or more facilities by using 
a trust fund, surety bond, letter of 
credit, insurance, financial test, or cor
porate guarantee that meets the speci
fications for the mechanism in both 
§§ 265.143 and 265.145. The amount of 
funds available through the mecha
nism must be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 

nnd inaintained for financial assur· 
ance of closure and of post·closure 
care. 

!::j 265.ll7 Liability requirements. 

(a) Coverage for sudden accidental 
occurrences. By the effective date of 
these regulations, an owner or opera
tor of a hazardous waste treatment. 
storage, or disposal facility, or a group 
of such facilities, n1ust demonstrate fi
nancial responsibility for bodily injury 
and property damage to third parties 
caused by sudden accidental occur
rences arising from operations of the 
facility or group of facilities. The 
owner or operator must have and 
maintain liability coverage for sudden 
accidental occurrences in the amount 
of at least $1 million per occurrence 
with an annual aggregate of at least $2 
million, exclusive of legal defense 
costs. This liability coverage may be 
demonstrated in one of three ways, as 
specified in paragraphs (a)(l), (2), and 
(3) of this section: 

(1) An owner or operator may dem
onstrate the required liability cover~ 
age by having liability insurance as 
specified in this_ paragraph. 

{i) Each insurance policy must be 
amended by attachment of the Haz
ardous Waste Facility Liability En
dorsement or evidenced by a Certifi
cate of Liability Insurance. The \\'Ord
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.151Ci). The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.151(j). 
The o\Vner or operator n1ust submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Administrator if the facilities 
are located in more than one Region. 
If requested by a Regional Administra
tor, the owner or operator must pro
vide a signed duplicate original of the 
insurance policy. 

(ii) Each insurance policy must be 
issued by an insurer which, at a mini
mum, is licensed to transact the busi
ness of insurance, or eligible to provi.de 
insurance as an excess or surplus lines 
insurer, In one or more States. 

(2) An owner or operator may meet 
the requirements of this section by 
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pa.s:;inl-{ a fi11andal tt'sl for linbility 
covera~e as specifil'd in paragraph if) 
of this section. 

(3) An owner or operator n1ay den1-
on.strale the requirPd liability cover
age through use of both the financial 
test and insurance ~ these mecha
nistns are specified in this .section., The 
amounts of coveral{e demonst.rated 
1nust total al least the n1inimun1 
amounts required by this paragraph. 

Cb) Coverage for nonsuclden acciden
tal occurrences. An owner or operator 
of a surface impouncltnent. landfill, or 
land treatment facility \Vhich is used 
to manage hazardous waste, or a group 
of such facilities, must demonstrate fi
nancial responsibility for bodily 
damage and property damage to third 
parties caused by nonsudden acciden
tal occurrences arising from oper
ations of the facility or group of facili
ties. The owner or operator must have 
and rnaintain liability coverage for 
nonsudden accidental occurrences in 
the runount of at least $3 million per 
occurrence with an annual aggregate 
of at least $6 inillion. exclusive of legal 
defense costs. This liability coverage 
may be demonstrated in one of three 
ways, as specified in paragraphs <b )( 1), 
(b)(2), and (b)(3) of this section: 

Cl) An owner or operator may dem
onstrate the required liability cover
age by having liability insurance as 
specified in this paragraph. 

(i) Each insurance policy must be 
amended by attachment of the Haz
ardous Waste Facility Liability En
dorsement or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.15l<D. The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Ad1ninistrators if the facili
ties are located in more than one 
Region. If requested by a Regional Ad
ministrator, the owner or operator 
must provide a signed duplicate origi
nal of the insurance policy. 

(ii) Each insurance policy must be 
issued by an insurer which, at a mini
mum, is licensed to transact the busi-

Title 40-Protection of Environment 

ne:;i:; of insuranc(', or eligihh: to pn:.vid(: 
insurance as an t'X('(:ss or l:itll·ph1s lines 
insurer, in Ol!e or 1nore States. 

(:!) An owner or opPratnr 1nay meet 
the req11in~1nents of thL'> :>ection by 
passing a finaneial Lest for liability 
coverage as specified in paragraph <0 
of this section. 

(3) An owner or operator may dem
onstrate the required liability cover~ 
age through use of both the financial 
test and insurance as these mecha
nisms are specified in this section. The 
amounts of coverage must total at 
least the minin1um an1ounts required 
by this paragraph. 

(4) The required liability coverage 
for nonsudden accidental occurrences 
must be de1nonstrated by the dates 
listed below. The total sales or reve
nues of the owner or operator in all 
lines oi business, in the fiscal year pre
ceding the effective date of these regu
lations, will detern1ine which of the 
dates applies. If the owner and opera
tor of a facility are two different par
ties, or if there is more than one 
owner or operator, the sales or reve
nues of the owner or operator with the 
largest sales or revenues will deter-
1nine the date by \Vhich the coverage 
must be demonstrated. The dates are 
as follows: 

(i) For an owner or operator with 
sales or revenues totalling $10 million 
or more, 6 months after the effective 
date of these regulations. 

<ii> For an owner or operator with 
sales or revenues greater than $5 mil
lion but less than $10 million, 18 
months after the effective date of 
these regulations. 

(iii) All other owners or operators, 30 
months after the effective date of 
these regulations. 

(5) By the date 6 months after the 
effective date of these regulations an 
owner or operator \vho is within either 
of the last two categories (paragraphs 
(b)(4)(ii) or (b)(4)(iii> of this section) 
must, unless he has demonstrated li
ability coverage for nonsudden acci
dental occurrences, send a letter to the 
Regional Administrator stating the 
date by which he plans to establish 
such coverage. 

(c) Request for variance. If an owner 
or operator can demonstrate to the 
satisfaction of the Regional Adminis-
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Lrator that !ht' levels of financial re· 
sponsibility rf'quired by paragraph (al 
or (bl of this sef·t.ion are not C'onsislent 
with the degree and duration of risk 
associatf'd with trca.L1nenl, storage, or 
disposal at the facility or grot1p of fa-. 
cilities. the owner or operator n1ay 
obLain a variance fro1n the Regional 
Administrator. The request for a vari
ance must be submitted in writing to 
the Regional Administrator. If grant
ed. the variance will take the form of 
an adjusted level of required liability 
coverage, such level to be based on the 
Regional Administrator's assessn1ent 
of the degree and duration of risk as
sociated wilh the ownership or oper
ation of the facility or group of facili
ties. 'The Regional Adnlinistrator may 
require an owner or operator who re· 
quests a variance to provide such tech~ 
nical and engineering information as is 
deemed necessary by the Regional Ad· 
n1inistrator to detertnine a level of fi
nancial responsibility other than that 
required by paragraph (a) or (b) of 
this section. The Regional Administra
tor will process a variance request as if 
it were a permit modification request 
under § 270.4l(a)(5) of this chapter 
and subject to the procedures of 
§ 124.5 of this chapter. Notwithstand
ing any other provision, the Regional 
Administrator may hold a public hear
ing at his discretion or whenever he 
finds, on the basis of requests for a 
public hearing, a significant degree of 
pubic interest in a tentative decision 
to grant a variance. 

(d) Adjust1nents by the Regional Ad
ministrator. If the Regional Adminis
trator determines that the levels of fi
nancial responsibility required by 
paragraph (a) or (b) of this section are 
not consistent with the degree and du
ration of risk associated with treat· 
ment, storage, or disposal at the facili
ty or group of facilities, the Regional 
Administrator may adjust_ the level of 
financial responsibility required under 
paragraph (a) or <b) of this section as 
may be necessary to protect human 
health and the environment. This ad
justed level will bz based on the Re
gional Administrator's assessment of 
the degree and duration of risk associ
ated with the ownership or operation 
of the facility or group of facilities. In 
addition, if the Regional Administ1·a-

tor dctenninPs that there is a signifj. 
cant risk to hurnan heallh and the en
vironn1enl fron1 nonsudden accidental 
occurre11ces resulting ·fronl the oper
ations of a facility that is not a surface 
impoundnH:?llt., landfill, or land treat. 
ment facility, he n1ay require that an 
owner or operator of the facility 
con1ply with paragraph (b} of this sec· 
tion. An owner or operator must fur
nish to the Regional Adn1inistrator, 
within a reasonable time, any informa
tion which the Regional Administra
tor requests to determine whether 
cause exists for such adjustments of 
level or type of coverage. The Region
al Adn1inistrator v;.rill process an ad
justment of the level of required cov
erage as if it were a permit modifica
tion under § 270.41Ca)(5) of this chap
ter and subject to the procedures of 
§ 124.5 of this chapter. Notwithstand
ing any other provision, the Regional 
Administrator may hold a public hear
ing at his discretion or whenever he 
finds, on the basis of requests for a 
public hearing, a significant degree of 
public interest in a tentative decision 
to adjust the level or type of required 
coverage. 

(e) Period of coverage. An owner or 
operator must continuously provide li
ability coverage for a facility as re
quired by this section until certifica
tions of closure of the facility, as spec
ified in § 265.115, are received by the 
Regional Administrator. 

(f} Financial test for liability cover
age. (1) An owner or operator may sat
isfy the requirements of this section 
by den1onstrating that he passes a fi
nancial test as .specified in this para
graph. To pass this test .the owner or 
operator must nleet the criteria of 
paragraph (f)(l)(i) or (f)(l)(ii): 

(i) The owner or operator must have: 
(A) Net working capital and tangible 

net \Vorth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and 

(B) Tangible net worth of at least 
$10 million; and 

<C> Assets in the United States 
amounting to either: (1) At least 90 
percent of his total assets; or (2) at 
least six times the amount of liability 
coverage to be demonstrated by this 
test. 
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(Lil Tiu· owner nr operator n1ust, 
hav~·: 

(A) A current rating- for hb n1ost 
ft'Ccnt boud isstUlilCt~ ol" AAA. AA, A, 
or BBH as issued by Standard and 
Poor's, or Aaa. Aa, A, or Baa as issued 
by l\'loody's; and 

lRl Tangible net worth of aL least 
$10 million; and 

CCl Tangible net worth at least six 
times the amount or liability coverage 
to be demonstrated by this test; and 

<D> Assets in the United States 
amounting to either: <1) at least 90 
percent of his total assets; or (2) at 
least six times the amount of liability 
coverage to be demonstrated by this 
test. 

<2) The phrase "amount of liability 
coverage" as used in paragraph (f)( 1) 
of this section refers to the annual ag
gregate amounts for which coverage is 
required under paragraphs (a) and <bl 
of this section. 

(3) To demonstrate that he meets 
this test, the owner or operator must 
submit the following three items to 
the Regional Administrator: 

<O A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(g). If 
an owner or operator is using the fi
nancial test to demonstrate both as
surance for closure or post-closure 
care, as specified by §§ 264.143(f), 
264.145(f), 265.143(e), and 265.145(e), 
and liability coverage. he must submit 
the letter specified in § 264.151Cg) to 
cover both fonns of financial responsi
bility; a separate letter as specified in 
§ 264.151(f) is not required. 

(ii) A copy of the independent certi
fied publi.:: accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fh;cal year. 

CiiD A special report from the 
owner's or operator's independent cer
lified public accountant to the owner 
or operator stating that: 

<A) He has compared Lhe data which 
the letter from the chief financial offi. 
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

<B) ln connection with that proce
dure, no matters c::.i.1ne to his attention 
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\'v'hj(•h caus<'d llin1 t.o b(']i('\"C U1at th<• 
~;pt'{'ifiPd dai..n :;hould be :1djuslccL 

(4) 'fht' owner or OPf'rator n1ny 
obtain a onP-ti1ne extt·nsion of the 
U1ne allowed for s11b1nission of the 
docu1ncnts sp,~cified in paragraph 
(f)(3) of this section if the fiscal year 
or the owner or operator ends during 
the 90 days prior to the effective date 
of these regulations and if the year
end financial statements for that 
fiscal year will be audited by an inde
pendent certified public accountant. 
The extension will end no later than 
90 days after the end of the owner's or 
operator's fiscal year. To obtain the 
extension, the owner's or operator's 
chief financial officer n1ust send, by 
the effective date of these regulations, 
a letter to the Regional Administrator 
of each Region in which the owner's 
or operator's facilities to be covereQ by 
the financial test are located. This 
Jetter from the chief financial officer 
must: 

(i) Request the extension; 
OD Certify that he has grounds to 

believe that the owner or operator 
meets the criteria of the financial test; 

CiiD Specify for each facility to be 
covered by the test the EPA Identifi
cation Nun1ber, name, address, the 
an1ount of liability coverage and, \Vhen 
applicable, cu1-rent closure and post
closure cost estimates to be covered by 
the test; 

Ovl Specify the date ending the 
owner's or operator's last complete 
fiscal year before the effective date of 
these regulations; 

(V) Specify the date, no later than 90 
days after the end of such fiscal year, 
when he will submit the docu1nents 
specified in paragraph (f)(3) of this 
section: and 

(vi) Certify that the year-end finan
cial statements of the owner or opera
tor for such fiscal year will be audited 
by an independent certified public ac~ 
countant. 

(5) After the initial submission of 
items specified in paragraph (f)(3) of 
this section, the o\vner or operator 
must send updated inforn1ation to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. 'This information must con
sist of all three iten1s specified in para
graph (f)(3) of this section. 
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\6) If the OWlll'r or operator no 
longer tnel't.s the rcquire1ncnts of 
paragraph (f)( 1) of this section, he 
must obtain insurance for the entire 
a1nount of required liability coverage 
as specifie-d in this section. Evidence of 
insurance n1ust be subn1itted to the 
Regional Ad1ninist.rator within 90 day:.; 
after the end of the fiscal year for 
which the year-end financial data 
show that the owner or operator no 
longer n1eets the test requirements. 

(7) The Regional Administrator n1ay 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 
statements <see paragraph (f)(3)(ii) of 
this section). An adverse opinion or a 
disclain1er of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator inust provide evi
dence of insurance for the entire 
aJ.nount of required liability coverage 
as specified in this section within 30 
days after notification of disallowance. 

(g) Notwithstanding any other provi
sion of this part, an owner or operator . 
using liability insurance to satisfy the 
requirements of this section may use, 
until October 16, 1982, a Hazardous 
Waste Facility Liability Endorsement 
or Certificate of Liability Insurance 
that does not certify that the insurer 
is licensed to transact the business of 
insurance, or eligible as an excess o:i.: 
surplus lines insurer, in one or more 
States. 

<Approved by the Off!ce of }Aanagement 
and Budget under control number 2000-
0445, for paragraphs (a)(l>Ci), (b)(l)(D, 
Cb)(5), Cc>. Cd), and (f) (3) through C6). 
[47 FR 16558, Apr. 16, 1932, as amended at 
47 FR 28627, July 1, 1982; 47 FR 30447, July 
13, 1982; 48 FR 30115, June 30, 1983] 

§ 265.148 Incapucity of owners or opera
tors, guarantors, or financial institu
tions. 

Cal An O\Vner or operator must 
notify the Regional Administrator by 
certified mail of the commencement of 
a voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), U.S. 
Code, naming the owner or operator as 
debtor, within 10 days after com-

n1enccmcnt of the proceeding. A guar
nntor of a corporate guarantee as spec
ified in !i~ 265.143<el and 2ti5.145(e) 
nnrnt inake such a notification if he is 
na1ned as debtor, as required under 
the terms nf the corporate guarantee 
(§ 264.151(11)). 

(b) An owner or operator who iulfills 
the requiren1ents of § 265.143, 
§ 265.145, or § 265.147 by obtaining a 
trust fund, surety bond, letter of 
credit, or insurance policy will be 
deemed to be \Vithout the required fi~ 
nancial assurance or liability coverage 
in the event of bankruptcy of the 
trustee or issuing institution, or a sus
pension or revocation of the authority 
of the trustee institution to act as 
trustee or of the institution issuing 
the surety bond, letter of credit, or in
surance policy to issue such instru
ments. The owner or operator must es
tablish other· financial assurance or Ii· 
ability coverage within 60 days after 
such an event. 

§ 265.149 Use of State-required mecha
nisms. 

(a) For a facility located in a State 
where EPA is administering the re
quirements of this Subpart but where 
the State has hazardous waste regula
tions that include requirements for fi
nancial assurance of closure or post
closure care or liability coverage, an 
owner or operator may use State-re
quired financial mechanisms to meet 
the requirements of § 265.143, 
§ 265.145, or § 265.147 if the Regional 
Administrator determines that the 
State mechanisms are at least equiva· 
lent to the financial mechanisms speci
fied in this Subpart. The Regional Ad
ministrator will evaluate the equiva
lency of the mechanisms principally in 
terms of (1) certainty of the availabil
ity of funds for the required closure or 
post-closure care activities or liability 
coverage and C2) the amount of funds 
that will be made available. The Re
gional Administrator may also consid
er other factors as he deems appropri
ate. The ov1ner or operator must 
submit to the Regional Adn1inistrator 
evidence of the establishment of the 
mechanism together with a letter re
questing that the State-required 
mechanism be considered acceptable 
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for 1nccling thi~ requiremeuts of this 
Subpart. TlH: sub1nission nnrnt include 
the followin~ infonnation: The facili
ty's EPA Tdent.ification Nu1nber, 
nan1c, and addre:>s, and the a.1nount of 
funds for closure or post-closure care 
or liability coverage assured by the 
rnechanism. 'I'he Regional Adtninistra
tor will notify the O\vner or operator 
of his determination regarding the 
mechanism's acceptability in lieu of fi
nancial mechanisms specified in this 
Subpart. 'I'he Regional Administrator 
may require the owner or operator to 
subtnit additional information as is 
deemed necessary to make this deter
mination. Pending this determination, 
the owner or operator \Vill be deemed 
to be in compliance with the require
n1ents of § 265.143. § 265.145, or 
§ 265.147, as applicable. 

Cb) If a State-required mechanism is 
found acceptable as specified in para
graph Cal of this section except for the 
amount of funds available, the owner 
or operator may satisfy the require
ments of this Subpart by increasing 
the funds available through the State
required mechanism or using addition
al financial mechanisms as specified in 
this Subpart. The amount of funds 
available through the State and Fed
eral mechanisms must at least equal 
the amount required by this subpart. 

§ 265.150 Slate assumption of i:esponsibil
ity. 

(a) If a State either assumes legal re
sponsibility for an owner's or opera
tor's compliance with the closure, 
post-closure care, or liability require
ments of this Part or assures that 
funds will be available from State 
sources to cover those requirements, 
the owner or operator will be in com
pliance with the requirements of 
§ 265.143, § 265.145, or § 265.147 if the 
Regional Administrator determines 
that the State's assumption of respon
sibility is at least equivalent to the fi
nancial mechanisms specified in this 
Subpart. The Regional Administrator 
will evaluate the equivalency of State 
guarantees principally in terms of ( 1) 
certainty of the availability of funds 
for the required closure or post-clo
sure care activities or liability coverage 
and (2) the amount of funds that will 
be made available. The Regional Ad-

Title 40-Protection of Environment 

1ninistrator 1nay abo consider oth<~r 
factors as he dP{•Jns apnropriate. The 
owner or operator nu1st .subniit Lo Lhe 
Regionnl Adrninistrat.or a letter fron1 
the State dcscribin~ the nature of the 
State's a..<;sunlption of responsibility to
gether with a letter fro1n the owner or 
operator requesting that the State's 
assumption of responsibility be-consid
ered acceptable for 1neeting the re
quirements of this Subpart. The letter 
from the State must include, or have 
attached to it, the following informa
tion: the facility's EPA Identification 
Number, name, and address, and the 
amount of funds for closure or post
closure care or liability coverage that 
are guaranteed by the State. The Re
gional Administrator will notify the 
owner or operator of his determina
tion regarding the acceptability of the 
State's guarantee in lieu of financial 
mechanisms specified in this Subpart. 
The Regional Ad1ninistrator may re
quire the owner or operator to submit 
additional information as is deemed 
necessary to make this determination. 
Pending this determination, the owner 
or operator \Vill be deemed to be in 
compliance with the requirements of 
§§ 265.143. § 265.145, or § 265.147. as 
applicable. 

(b) If a State's assumption of respon
sibility is found acceptable as specified 
in paragraph (a) of this section except 
for the amount of funds available, the 
owner or operator may satisfy the re
quirements of this Subpart by use of 
both the State's assurance and addi
tional financial mechanisms as speci
fied in this Subpart. The amount of 
funds available through the State and 
Federal mechanisms must at least 
equal the amount required by this sub
part. 

Subpart I-Use and Management of 
Container5 

§ 265.170 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities that store 
containers of llazn.rdous \Vaste, except 
as § 265.l provides otherwise. 
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!'i :!li:l.171 ('011dition of eontainl'rS. 

If n containe1· balding hnznrdous 
wa.:;te is 11nt in 1~nod <'Otidition, or if it 
beg: ins to leak. th<· ownPr or O()('rat or 
n1ust tra.nsfer the ha:.>:ardous waste 
ft-om thi~ container too. contairH'r that 
is in good condition, -or nui.nage the 
waste in soinc other way that complies 
with the requiren1cnt.s of this part. 

§265.172 Compatibility uf wasit.• with con
tainer. 

The owner or operator must use a 
container mude of or lined \Vith mate
rials whiCh v,rill not react with, and are 
otherwise con1patible with, the haz
ardous waste to be stored, so that the 
ability of the container to contain the 
waste is not impaired. 

§ 265.173 l\tanagelnent of containers, 

(al A container holding hazardous 
waste must always be closed during 
storage, except when it is necessary to 
add or remove waste. 

(bl A container holding hazardous 
waste must not be opened, handled, or 
stored in a manner which may rupture 
the container or cause it to leak. 
[Comrnent: Re-use of containers in trans
portation is governed by U.S. Oepartment of 
Transportation regulations, including those 
set forth in 49 CFR 173.28.l 

[45 FR 33232, May 19, 1980, as amended at 
45 FR 78529, Nov. 25, 1980] 

§ 265.17 4 Inspections. 

The owner or operator must inspect 
areas where containers are stored, at 
least weekly, looking for leaks and for 
deterioration caused by corrosion or 
other factors. 
[Comment: See § 265.171 for remedial action 
required if deterioration or leaks are detect
ed.} 

§ 265.175 [Reserved} 

§ 265.176 Spi;cial reQuirements for ignita
ble or reactive waste. 

Containers holding ignitable or reac
tive waste must be located at least 15 
meters (50 feet) from the faclllty's 
property line. 

[Comment· See~ 265.17(a) for additional re
quirements.] 

!:/ 2fi:'i.177 ;.;1weial rc411in·nwnts for inc11m
patihlc wastl·s. 

Ca) Inco1npnliblt· \\'a.stec;, or incon1-
patiblt' wastt>s and 1naterial:-;, (see Ap
pendix V fur exan1ples) niust not be 
µlae1'd in the san1e contain('r, unless 
~ 265.17(b) is complied with. 

lb) Hazardous waste n1ust not be 
placed in an un,vashed container that 
previously held an incoinpatible w1U;te 
or material Csee Appendix V for exam
ples), unless § 265.17{b) is complied 
\\•ith. 

(c) A storage container holding a 
hazardous \Vaste that is incompatible 
with any waste or other materials 
stored nf'arby in other containers. 
piles, open tanks, or surface impound
ments 1nust be separated from the 
other materials or protected from 
them by n1eans of a dike, berm, wall, 
or other device. 
[Com111ent: The purpose of this is to prevent 
fires, explosions, gaseous emissions, leach
ing, or other discharge of hazardous waste 
or hazardous waste constituents which 
could result from the mixing of incon1pati
ble wastes or materials if containers break 
or leak.] 

Subpart J-Tanks 

§ 265.190 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that use tanks to treat or store 
hazardous \vaste, except as § 265.l pro
vides otherwise. 

§ 265.191 (Reserved} 

§ 265.192 General operating requirements. 

(a) Treatment or storage of hazard
ous waste in tanks must con1ply with 
§ 265.17(bl. 

(b) Hazardous \Vastes or treatment 
reagents must not be placed in a tank 
if they could cause the tank or its 
inner liner to rupture, leak, corrode, or 
otherwise fail before the end of its in
tended life. 

Cc) Uncovered tanks must be operat
ed to ensure at least 60 centimeters (2 
feet) of freeboard, unless the tank is 
equipped \Vith a containment struc
ture (e.g., dike or trench), a drainage 
control systen1, or a diversion struc
ture (e.g., standby tank) with a capac-
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ity that ('qnab or exceeds the vollune 
of the top GO ei:nLin1Pten; (2 feel) of 
the tank. 

(d) Where hazardous waste is con
tinuously fed into a tank, the tank 
n1ust be equipped with a n1eans to stop 
this inflow (e.g., a wa...:;te feed cutoff 
systen1 or by-pass systen1 to a stand-by 
tank). 
l Comment: These syslen"l!; are intended to 
be used in the event of a leak or overflow 
Croan the tank due to a systt~m failure (e.g., a 
malfunction in the treat1nent process, a 
crack in the tank, etc.).} 

§ 26fi.193 \Vaste analysis and trial tests. 

(a) In addition to the \vaste analysis 
required by § 265.13, whenever a tanlr 
is to be used to: 

( 1) Chemically treat or store a haz
ardous waste which is substantially 
different from waste previously treat
ed or stored in that tank; or 

(2) Chemically treat hazardous 
waste with a substantially different 
process than any previously used in 
that tank; the owner or operator must, 
before treating or storing the different 
waste or using the different process: 

(i) Conduct waste analyses and trial 
treatment or storage tests (e.g., bench 
scale or pilot plant scale tests); or 

(ii) Obtain written, documented in
formation on similar storage or treat
ment of similar waste under similar 
operating conditions; 
to show that this proposed treatment 
or storage will meet all applicable re
quirements of§ 265.192Ca) and Cb). 
[Comment: As required by § 265.13, the 
waste analysis plan must include analyses 
needed to comply with §§ 265.198 and 
265.199. As required by § 265.73, the owner 
or operator must place the results from 
each waste analysis and trial test, or the 
documented information, in the operating 
record of the facility.] 

~ 265.19.t Inspections.. 

(a) The owner or operator of a tank 
must inspect, where present: 

(1) Discharge control equipment 
(e.g., waste feed cut-off syste1ns, by· 
pass systems. and drainage systems). 
at least once each operating day, to 
ensure that it is in good working order; 

(2) Data gathered from monitoring 
equipment <e.g., pressure and tempera
ture gauges), at least once each oper-
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at ing day, to ensure that tiH' tnnk is 
being operated according to its design; 

<3) 'l'he level of waste in the tank, at 
least once each operating day. to 
ensure cornpliance with § 265.192<cl; 

(4) The construction 1naterials of the 
tank, at least weekly, to detect corro
sion or leaking of fixtures or seams; 
and 

(5) The construction materials of, 
and the area in1mediately surround
ing, discharge confinement structures 
(e.g., dikes), at least weekly, to detect 
erosion or obvious signs of leakage 
Ce,g., wet spots or dead vegetation). 
{Connnent: As required by § 265.15(c), the 
owner or operator must remedy any deterio
ration or malfunction he finds.) 

§§ 265.195-265.196 [Reserved) 

§ 265.197 Closure. 

At closure, all hazardous waste and 
hazardous waste residues must be re
n1oved from tanks, discharge control 
equipment. and discharge confinement 
structures. 
{Comment: At closure, as throughout the 
operating period, unless the owner or opera
tor can demonstrate, in aceordance with 
§ 261.3CcJ or Cd) of this Chapter, that any 
solid waste removed from his tank is not a 
hazardous waste. the owner or operator be
co1nes a generator of hazardous waste and 
must manage it in accordance with all appli
cable requirements of Parts 262, 263. and 
265 of this chapter.] 

§ 265.198 Special requirements for ignita
ble or reactive waste. 

(a) Ignitable or reactive waste must 
not be placed in a tank, unless: 

(1) The \Vaste is treated, rendered, or 
mixed before or immediately after 
Placement in the tank so that (i) the 
resulting waste, mixture. or dissolu
tion of material no longer meets the 
definition of ignitable or reactive 
\vaste under § 261.21 or § 261.23 of this 
chapter, and (ii) § 265.17(b) is com
plied with; or 

(2) The waste is stored or treated in 
such a way that it is protected from 
any material or conditions which may 
cause the \Vaste to ignite or react; or 

(3) The tank is used solely for emer
gencies. 

Cb) The owner or operator of a facili· 
ty which treats or stores ignitable or 
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reactiVt) waste in covt>red lanks nn1sl 
('oruply with the bufft•r zone require
n1ents for Lank:; contained in 'rables 2-
1 throu~h 2-6 of the National Fire 
Protection Association's ··p1an11nabie 
and Combustible Liquids Code·' tl977 
or 1981), (incorporated Uy referencE:. 
see§ 260.11), 

[45 FR 33232. May 19, 1980, as amended at 
46 FR 35249. July 7, 1981] 

§ 265.199 Special requiren1ents for incom
patible wastes. 

(a) Incompatible wastes. or incom
p~tible wastes and n1aterials, (see Ap
pendix V for examples) must not be 
placed in the same tank, unless 
§ 265.l 7(b) is co1nplied \Vith. 

(b) Hazardous \va.ste must not be 
placed in an unwashed tank which 
previously held an incompatible waste 
or material, unless § 265.17(b) is com
plied with. 

Subpart K-Surface Impoundments 

§ 265.220 Applicability. 

The regulations in this Subpart 
apply to owners and operators of fa
cilities that use surface in1poundments 
to treat, store, or dispose of hazardous 
waste, except as § 265.1 provides other
wise. 

§ 265.221 {Reserved] 

§ 265.222 General operating requirements. 

A surface impoundment must main
tain enough freeboard to prevent any 
overtopping of the dike by overfilling, 
wave action, or a storm. There must be 
at least 60 centimeters (2 feet) of free
board. 

( CommenL· Any point source discharge from 
a surface lmpoundment to waters of the 
United States Is subject to the requirements 
of Sectio1t 402 of the Clean Water Act, as 
a.mended. Spills may be subject to St:clion 
311 of that Act.I 

§ 265.223 Contuininent system. 

All earthen dikes must have a pro
tective cover, such as grass, shale, or 
rock. to minimize wind and water ero
sion and to preserve their structural 
integrity. 

~ 21i:i.2Z-I t R~·.-.1• rn•d I 

9 265.:!2;) \\'astt.' analysis and trial tc~1,;. 

(a) In addition to the waste analyses 
required by § 265.13, whent•ver a sur
face bnpoundnient is to be used to: 

Cl) Che1nically treat a hazardous 
V.'aste \\'hich is substantially different 
from \Vaste previously treated in that 
impoundment; or 

(2) Chemically treat hazardous 
waste with a substantially different 
process than any previously used in 
that ilnpoundment; the owner or oper
ator must, before treating the differ
ent waste or using the different proc
ess: 

(i) Conduct \Vaste analyses and trial 
treatment tests (e.g., bench scale or 
pilot plant scale tests); or 

(ii) Obtain \Vritten, docurnented in
formation on similar treatment of 
similar waste under similar operating 
conditions; to show that this treat
ment will comply with§ 265.17Cb). 
£Co1nmenL· As required by § 265.13, the 
waste analysis plan must include analyses 
needed to comply with §§ 265.229 and 
265.230. As required by § 265. 73, the owner 
or operator must place the results from 
each waste analysis and trial test, or the 
documented information, in the operating 
record of the facility.] 

§ 265.226 Inspections. 

(a) The ov . .rner or operator must in
spect: 

( 1) The free board level at least once 
each operating day to ensure compli
ance with § 265.222, and 

(2) The surface impoundment, in
cluding dikes and vegetation surround
ing the dike. -at least once a week to 
detect any leaks, deterioration, or fail
ures in the in1poundment. 
[Comment: As required by ~ 265.15Cc), the 
owner or operator must remedy any deterlo· 
ration or malfunction he finds.] 

§ 265.227 [Reserved} 

§ 265.228 Closure and post-closure. 

(a) At closure, the owner or operator 
may elect to remove from the im
poundment: 

Cl) Standing liquids; 
C2) Waste and waste residues; 
(3) The liner, if any; and 
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(4) Underlying and surrounding con
tan1inated soil. 

lb) If thr owner or opt'rat.or n'1noves 
all the itnpound1nent. rnaLerials in 
paragra1Jh (a) of thb section, or can 
demonstrate under § 261.3(c) and (d) 
of this chapter that none of the mate
rials listed in paragraph (al of this 
Section remaining at any stage of re
moval are hazardoui; wastes, the im
poundment is not further subject to 
the requirements of this part. 
(Co:m111ent; Al closure, as throughout the 
operating period, unless the owner or opera
tor can den1onstrate, in accordance with 
§ 261.3 (c) or (d) of this chapter, that any 
solid waste re1noved from the surface im
poundment is not a hazardous waste, he be
comes a generator of hazardous waste and 
must manage it in accordance with all appli
cable requirements of Parts 262, 263, and 
265 of this chapter. The surface in1pound
ment may be subject to Part 257 of this 
chapter even if it is not subject to this 
Part.l 

(cl If the owner or operator does not 
remove all the impoundment n1aterials 
in paragraph (a) of this section, or 
does not make the demonstration in 
paragraph Cb) of this section, he must 
close the impoundment and provide 
post-closure care as for a landfill 
under Subpart G and § 265.310. If nec
essary to support the final cover speci
fied in the approved closure plan. the 
owner or operator must treat remain
ing liquids, residues, and soils by re
moval of liquids, drying, or other 
means. 
(Comment· The closure requirements under 
§ 265.310 will vary with the amount and 
nature of the residue remaining, if any, and 
the degree of contamination of the underly
ing and surrounding soil. Section 265.117Cd) 
allows the Regional Administrator to vary 
post-closure care requirements.] 

§ 265.229 Special requirements for ignita
ble or rec.ctive waste. 

Ca) Ignitable or reactive waste must 
not be placed in a surface impound
ment, unless: 

c 1 >The waste is treated, rendered, or 
mixed before or immediately after 
placement in the impoundment so 
that (iJ the resulting waste, mixture, 
or dissolution of material no longer 
meets the definition of ignitable or re
active waste under § § 261.21 or 261.23 
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of this chapter, and (ii) § 265.17<bl is 
co1nplied wilh; or 

c2> The surface ilnpound1nent is 
used solely for emergencies. 

ti 265.230 Special rcquiren1cnls for inco1n
palible wastes. 

Inco1npatible wastes, or incon1pati
ble wastes and tnaterials, <see Appen
dix V for exan1ples) n1ust not be 
placed in the san1e surface impound-
1nent, unless § 265.17(b) is co1nplied 
with. 

Subpart L-Wcste Piles 

§ 265.250 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that treat or store hazardous 
waste in piles, except as § 265.1 pro
vides otherwise. Alternatively, a pile of 
hazardous waste may be managed as a 
landfill under Subpart N. 

§ 265.251 Protection from wind. 

The owner or operator of a pile con
taining hazardous waste which could 
be subject to dispersal by wind must 
cover or otherwise manage the pile so 
that wind dispersal is controlled. 

§ 265.252 \Vaste analysis. 

In addition to the \Vaste analyses re
quired by § 265.13, the owner or opera
tor must analyze a representative 
sample of waste from each incoming 
movement before adding the waste to 
any existing pile, unless < 1) The only 
wastes the facility receives which are 
amenable to piling are compatible 
with each other, or (2) the waste re
ceived is con1patible \Vith. the waste in 
the pile to which it is to be added. The 
analysis conducted must be capable of 
differentiating between the types of 
hazardous waste the owner or opera
tor places in piles, so that mixing of 
incompatible waste does not inadvert
ently occur. The analysis must include 
a visual comparison of color and tex
ture. 
[CommcnL· As required by § 265.13, the 
wnste analysis plan must include analyses 
needed to comply with §§ 265.256 and 
265.257. As required by § 265.73, the owner 
or operal..or must place the results of this 
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analy;;i:> in the o~wrating record of tht• facil
ity.] 

§ 265.25:1 ContaiumenL 

If leachate or run-off from a pile is a 
hazardous waste, then either: 

(a)(l) The pile must be placed on an 
impermeable base that is con1patible 
with the waste under the conditions of 
treatment or storage; 

(2) The owner or operator must 
design, construct, operate, and main· 
tain a run-en control system capable 
of preventing flow onto the active por
tion of the pile during peak discharge 
from at least a 25-year storm; 

(3) The owner or operator must 
design, construct, operate, and main
tain a run-off management system to 
collect and control at least the v;7ater 
volume resulting from a 24-hour, 25-
year storm; and 

(4) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously to maintain design 
capacity of the system; or 

(b)(l) The pile must be protected 
fro1n precipitation and run-on by some 
other means; and 

(2) No liquids or wastes containing 
free liquids rr1ay be placed in the pile. 
[Comment· If collected leachate or run-off 
is discharged through a point source to 
waters of the United States, it is subject to 
the requirements of Section 402 of the 
Clean Water Act, as amended.} 

[45 FR 33232, May 19, 1980. as amended at 
47 FR 32367, July 26, 19821 

§§ 265.254-265.255 [Reserved] 

§ 265.256 Special requirements for ignite.
hie or reactive waste. 

(a) Ignitable or reactive wastes must 
not be placed in a pile, unless: 

(1) Addition of the waste to an exist
ing pile (i) results in the waste or mix
ture no longer meeting the definition 
of ignitable or reactive waste under 
§ 261.21 or § 261.23 of this chapter, 
and (ii) complies with § 265.17<bJ; or 

<2) The waste is mnnaged in such a 
way that it is protected from any ma
terial or conditions which may cause it 
to ignite or react. 

ti ~!i:i.:!57 Spl•eial rec.iuin•mcnts for inn1m· 
patihle wastes. 

ta) lncon1patible wa.;;tcs, or incom
patible wastes and tnaterials, (see Ap
pendix V for exampies) n1ust not be 
placed in the same pile, un1ess 
§ 265.17(b) is complied with. 

(b) A pile of hazardous waste that is 
incompatible with any waste or other 
material stored nearby in other con
tainers, piles, open tanks, or surface 
impoundments must be separated 
from the other materials, or protected 

· from the1n by means of a dike, berm, 
wall, or other device. 
{Comment.' The purpose of this is to prevent 
fires, explosions. gaseous emissions. leach
ing, or other discharge of hazardous waste 
or hazardous waste constituents which 
could result from the contact or mixing of 
incompatible wastes or materials.] 

(c) Hazardous waste must not be 
piled on the same area where incom
patible wastes or materials were previ
ously piled, unless that area has been 
decontaminated sufficiently to ensure 
compliance with § 265.l 7(b). 

§ 265.258 Closure and post-closure care. 

(a) At closure, the ov.rner or operator 
must remove or decontaminate all 
waste residues. contaminated contain
ment system components <liners, etc.), 
contaminated subsoils, and structures 
and equipment contaminated with 
waste and leachate, and manage them 
as hazardous waste unless § 261.3Cdl of 
this chapter applies; or 

(b) If, after removing or decontami
nating all residues and making all rea
sonable efforts to effect re1noval or de
contamination of contaminated com
ponents, subsoils, structures, and 
equipment as required ln paragraph 
(al of this section, the owner or opera
tor finds that not all contaminated 
subsoils can be practicably removed or 
decontaminated, he must close the fa
cility and perform post-closure care in 
accordance with the closure and post
closure requirements that apply to 
landfills<§ 265.310). 

(47 FR 32368, July 26, 19821 
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Subpart M-Land Treatment 

~ llj5.~70 Applicability. 

'l'hc regulations in t.l1is subpart 
apply to owners and opcralors of haz
ardous waste land trcat1nenl facilities. 
except as§ 265.1 provides otherwise. 

§ 265.271 [lleserved] 

Ii' 265.272 General operating requirements. 

(a) Hazardous waste must not be 
placed in or on a land treatment facili
ty unless the waste can be made less 
hazardous or non-hazardous by biolog
ical degradation or chemical reactions 
occurring in or on the soil. 

(b) The owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
of preventing flow onto the active por
tions of the facility during peak dis
charge trom at least a 25-year storm. 

(C) The owner or operator must 
deshrn, construct, operate, and main
tain a run-off management system ca
pable of collecting and controlling a 
water volume at least equivalent to a 
24-hour, 25-year storm. 

(d) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run-off control systen1s 
must be emptied or otherwise man
aged expeditiously after storms to 
1naintain design capacity of the 
system. 

(e) If the treatment zone contains 
particulate matter which may be sub
ject to wind dispersal, the owner or op
erator must manage the unit to con
trol wind dispersal. 

(45 FR 33232, May 19, 1980, as amended at 
47 FR 32368, July 26, 1982] 

§ 265.273 \Vaste analysis. 

In addition to the waste analyses re· 
quired by § 265.13, before placing a 
hazardous waste in or on a land treat
ment facility, the owner or operator 
must: 

(a) Determine the concentrations in 
the waste of any substances which 
exceed the maximum concentrations 
contained in Table I of § 261.24 of this 
chapter lhat cause a waste to exhibit 
the EP toxicity characteristic: 

(b) For any waste listed in Part 261, 
Subpart D, of this chapter, determine 

Title 40-Protectioa of Environment 

tilt· c:oncl'Hlntt.inn:- of <lily subslanccs 
which caust>d the \'/a.stt' t.o h1' li):;lt'd as 
a ha:r.anluu:; waste; and 

(Cl If fOlld chain croµs nrc grown. de
L<'nninl~ th(' c-oncentrations in the 
waste of t'lH'h of the following cOn
stiluents: arsPnic, cad1niu1n, lead, and 
1ncrcury, unless the owner or operator 
has written, docun1entcct data that 
show that the constituent is not 
present. 
[Co1nmcnL· Part :Hll of this chapter speci
fies the substances far which a waste W 
lish:d :i.s a haznrdous wa..-;te. As required by 
§ 265.13, the waste analysis plan must in
clude analyses needed to comply with 
§§ 265.281 and 265.282. As required by 
§ 265.73, the owner or operator must place 
I.he results from each waste analysis, or the 
documented information, in the opera.ting 
record of the facility.) 

~§ 265.274-265.275 lllt!scn·ed] 

§ 265.276 Food chain crops. 

(a) An owner or operator of a haz
ardous \Vaste land treatment facility 
on which food chain crops are being 
grown, or have been grov.rn and will be 
grown in the future, must notify the 
Regional Administrator within 60 days 
after the effective date of this part. 
[Cum1nenL· The growth of food chain crops 
at. a facility which has never before been 
used for this purpose is a significant change 
in process under § 122.72lc) of this chapter. 
Owners or operators of such land treatment 
facilities who propose to grow food chain 
crops after the effectit•e date of this part 
must comply with § 122.72(c) of this chap· 
ter.) 

(b)Cl) Food chain crops must not be 
grown on the treated area of a hazard· 
ous \\raste land treatment facility 
unless the owner or operator can dem
onstrate, based on field testing, that 
any arsenic, lead, mercury, or other 
constituents identified under 
§ 265.273(b): 

(i) Will not be transferred to the 
food portion of the crop by plant 
uptake or direct contact, and will not 
otherwise be ingested by food chain 
animals Ce.g .. by grazing); or 

(ii) Will not occur in greater concen· 
tra.tions in the crops grown on the 
land treatment facility than in the 
same crops grown on untreated soils 
under similar conditions in the same 
region. 
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(:.!) Tht' infornialion nt'cessary to 
1nake the dt'n1onstration rC'Qtlircd by 
paragraph (bll l) of this seclion nHtSt 
be kept ftL the facility and 1nust. at a 
1ninin1tun: 

(i) Be bru;ed on tests for lhe specific 
waste and application rates being used 
at the facility; and 

(ii) Include descriptions of crop and 
soil characteristics, sample selection 
criteria. sample size determination, an
alytical methods, and statistical proce-
dures. '" 

(c) Food chain crops must not be 
grown on a land treatr.oent facility re
ceiving waste that contains cadmium 
unless all require1nents of paragraphs 
(C)(l) (i) through Ciii) of this section or 
all requiren1ents of paragraphs (c)(2) 
(i) through Civ) of this section are met. 

(l)ti) The pH of the waste and soil 
mixture is 6.5 or greater at the time of 
each \Vaste application, except for 
waste containing cadmium at concen~ 
trations of 2 mg/kg (dry weight) or 
less; 

(ii) The annuai application of cadmi
um fro1n waste does not exceed 0.5 
kilograms per hectare (kg/ha) ott land 
used for production of tobacco, leafy 
vegetables, or root crops grown for 
hu1nan consumption. For other food 
chain crops, the annual cadmium ap
plication rate does not exceed: 

Time period 

Present to Juno 30, 1984. 
July 1, 1984 to Dec. 31, 1986. 
Beginning Jan. 1, 1987 ... 

Annual Cd 
application 
rale (kg/ 

tw) 

'° 1.25 
0.5 

(iii) The cumulative application of 
cadmium from waste does not exceed 
the levels in either paragraph 
(c)(l)(iiiHA) of this section or para~ 
graph (c)(l)(iii){B) of this section. 

(A) 

Soil caption exr:hango capacity 
(rn€J41100gJ 

Maximum cumulative 
~plication (kg/~~ 

ground soil ground soil 
pH less pH greater 

1 than 65 than 6.5 

Beck· J Beck· 

---·--- --------+--- --- ·----
Less than 
5 to 15 : I ' 10 

Marnl1LH~ cumulative 
appi<CiLl·c'n lkglha) 

Sool cap11,-,~;·7~~[i'\l-' c~o.-;,c,ty Sack Hack. 
( q \ll I ground soil g<ound :<O•I 

I pH le~s pH g:ealer 
' than 6.~. than 6 5 

G1ealer 1han ts. 
' I 

20 

(B) For soils with a background pH 
of less than 6.5, the cumulative cadmi
urn application rate does not exceed 
the levels below: Provided, that the 
pH of the \Vaste and soil mixture is ad
justed to and maintained at 6.5 or 
greater \\'heneYer food chain crops are 
grown. 

Soil caption exchang& cap.ac1ty (meqt100g) 

Less than 5 ... 
5 to 15 ... 
Greatar than 15 .... 

..... ·······1 

Maximum 
cumulative 
applica1ion 

(kg/ha) 

' 10 
20 

(2)(0 The only food chain crop pro
duced is animal feed. 

Cii) The pH of the \vaste and soil 
n1ixture is 6.5 or greater at the time of 
\Vaste application or at the time the 
crop is planted, whichever occurs 
later, and this pH level is maintained 
whenever food chain crops are grown. 

(iii) There is a facility operating 
plan which demonstrates how the 
animal feed will be distributed to pre~ 
elude ingestion by humans. The facili
ty operating plan describes the meas. 
ures to be taken to safeguard against 
possible health hazards from cadinium 
entering the food chain. which may 
result from alternative land uses. 

<iv) Future property owners are noti
fied by a stipulation in the land record 
or property deed v;rhich states that the 
property has received waste at high 
cadmium application rates and that 
food chain crops must not be grown 
except in compliance With paragraph 
(C)(2) of this section. 
[Co1nmenl: As required by § !!65.73, if an 
owner or operator grows food chain crops 
on his land treatment facility, he must place 
the lnforn1at!on developed in this section in 
the opc1·ating record of the facility.} 

[45 FR 33232, May 19, 1980, as amended at 
47 FR 32368, July 26, 1982; 48 FR 14295, 
Apr. l, 1983] 
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§ 265.278 

!:l ~ti5 . .:!77 I Hcscrvl·d I 

R .:!ti5.:!7K llns:tlurah'd 'tone (zone or acr
atiu'n) moniloring. 

{a) The owner or operato• inust have 
in writing, and 1nust implement, an 
unsaturated ?.one n1onitoring plan 
which is designed to: 

< 1) Detect the vertical migration of 
hazardous waste and hazardous waste 
constituents under the active portion 
of the land treatment facility, and 

(2) Provide information on the back
ground concentrations of the hazard
ous waste and hazardous waste con
stituents in similar but untreated soils 
nearby; this background monitoring 
inust be conducted before or in con
junction \vith the monitoring required 
under paragraph <a)(l) of this section. 

(b) The unsaturated zone monitor
ing plan must include, at a minimum: 

< 1) Soil monitoring using soil cores, 
and 

<2> Soil-pore water monitoring using 
devices such as lysimeters. 

(C) To comply with paragraph <al(l) 
of this section, the owner or operator 
must demonstrate in his unsaturated 
zone monitoring plan that: 

(1) The depth at which soil and soil
pore water samples are to be taken is 
below the depth to which the waste is 
incorporated into the soil; 

(2) The number of soil and soil-pore 
water samples to be taken is based on 
the variability of: 

<D The hazardous waste constituents 
<as identified in § 265.273(a) and (b)) 
in the waste and in the soil; and 

(ii) The soil type(s); and 
(3) The frequency and timing of soil 

and soil-pore water sampling is based 
on the frequency, time, and rate of 
waste application, proximity to ground 
water. and soil permeability. 

(d) The owner or operator must keep 
at the facility his unsaturated zone 
monitoring plan, and the rationale 
used in developing this plan. 

(e) The owner or operator must ana
lyze the soil and soil-pore water sam
ples for the hazardous waste constitu
ents that were found in the waste 
during the \Vaste analysis under 
§ 265.273 (a) and (b). 
[Com1nent: As required by § 265.73, all data 
and inforrnation developed by the owner or 
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opt'raLor under tliis ~wet i•Hl musL be pl;wcd 
in thP operatin1~ record of Uu· f:tcilit.y.J 

Y ~li5.27~1 Hccordkl!l'pin)!". 

'I'he owuer or operator must include 
hazardous wasle application dates and 
rates in the operating record required 
under§ 265.73. 

[47 FR 32368, July ~6. 19821 

§ 265.280 Closure and po!:>t-closure. 

(a) In the closure plan under 
§ 265.112 and the post-closure plan 
under § 265.118. the owner or op~rator 
must address the follo\ving objectives 
and indicate hO\\' they will be 
achieved: 

< 1) Control of the migr'ation of haz
ardous waste and hazardous waste 
constituents fro1n the treated area 
into the ground water; 

(2) Control of the release of con
taminated run-off from the facility 
into surface water; 

(3) Control of the release of airborne 
particulate contaminants caused by 
wind erosion; and 

(4) Compliance ·with § 265.276 con
cerning the gowth of food-chain crops. 

Cb) The owner or operator must con
sider at least the following factors in 
addressing the closure and post-clo
sure care objectives of paragraph (a) 
of this section: 

(1) Type and amount of hazardous 
waste and hazardous waste constitu
ents applied to the land treatment fa
cility; 

(2) The 1nobility and the expected 
rate of migration of the hazardous 
waste and hazardous waste constitu
ents; 

(3) Site location, topography, and 
surrounding land use, with respect to 
the potential effects of pollutant mi
gration <e.g., proximity to ground 
water, surface water and drinking 
water sources); 

(4) Climate, including amount, fre
quency, and pH of precipitation; 

(5) Geological and soil profiles and 
surface and subsurface hydrology of 
the site, and soil characteristics, in
cluding cation exchange capacity. 
total organic carbon, and pH; 

C6> Unsaturated zone monitoring in
formation obtained under § 265.278; 
and 
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(7) Typi.-:, conc1'ntralio11, and depth 
of 1ni~ralion of ha~ardous waste con
stituents in the soil as co1npan•d to 
their backgTound conccnt.rat.ions. 

tc) Tilt' owner or operator rnusL con
sider at least the following 1nethods in 
addressing the closure and post -clo
sure care objectives of paragraph Ca) 
of this section: 

Cl) Removal of contaminated soils; 
(2) Placement of a final cover, con

sidering: 
(i> Functions of the cover <e.g., infil

tration control, erosion and run-off 
control, and wind erosion control); and 

(ii) Characteristics of the cover, in
cluding material, final surface con
tours, thickness, porosity ·and perme
ability, slope, length of run of slope, 
and type of vegetation on the cover; 
and 

(3) Monitoring of ground water. 
<d> In addition to the requirements 

of Subpart G of this part, during the 
closure period the owner or operator 
of a land treatment facility must: 

(1) Continue unsaturated zone moni
toring in a manner and frequency 
specified in the closure plan, except 
that soil pore liquid monitoring may 
be terminated 90 days after the last 
application of waste to the treatment 
zone; 

(2) Maintain the run-on control 
system required under § 265.272Cb); 

C3l Maintain the run-off manage-
ment systen1 required under 
§ 265.272(c); and 

(4) Control wind dispersal of particu
late matter which may be subject to 
\Vind dispersal. 

(e) For the purpose of complying 
\Vith § 265.115, when closure is com
pleted the o\vner or operator may 
submit to the Regional Administrator 
certification both by the owner or op
erator and by an independent quali
fied soil scientist, in lieu of an inde
pendent registered professional engi
neer, that the facility has been closed 
in accordance with the specifications 
in the approved closure plan. 

(f) In addition to the requirements 
of § 265.117, during the post-closure 
care period the owner or operator of a 
land treatment unit must: 

(1) Continue soil-core monitoring by 
collecting and analyzing samples in a 

nHl.OIHT and frequency sµt•cilil'd in the 
post-closure plan; 

<2> FiesLrkt a<'ces:-; to the unit as up
propriat.c foi- its lJOst-closure use: 

(3) Assure that g:rowth of food r'llain 
crops con1plies with § 265.276; and 

(4) Control wind dispersal of hazard
ous waste. 

[45 FH 3323:!, May 19. UJ3iJ, as amended at 
47 FR 32368. July 26, 19821 

§ 265.281 Special requirements for ignita
ble or reacth·e waste. 

Ignitable or reactive waste must not 
be land treated unless: 

(a) The waste is immediately incor
porated into the soil so that: 

( 1 l The resulting \vaste, ntixture, or 
dissolution of material no longer 
meets the definition of ignitable or re
active waste under § 265.21 or § 261.23 
of this chapter; and 

(2) Section 264.17<b) is complied 
with; or 

(b) The waste is managed in such a 
way that it is protected from any ma
terial or conditions which may cause it 
to ignite or react. 

[47 FR 32368, July 26, 19821 

§ 265.282 Special requirements for incom
patible wastes. 

Incompatible wastes, or incompati
ble wastes and materials (see Appen
dix V for examples), must not be 
placed in the same land treatment 
area, unless § 265.17Cb) is complied 
with. 

Subpart N-Landfill1 

§ 265.300 Applicability. 

The regulations in this subpart 
apply to o\vners and operators of fa
cilities that dispose of hazardous waste 
in landfills, except as § 265.l provides 
otherwise. A waste pile used as a dis
posal facility is a landfill and is gov
erned by this Subpart. 

~ 265.301 (Rei;erved] 

§ 265.302 General operating requirements. 

(a) The owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
of preventing flow onto the active por-
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§ 265.309 

lion of the landfill during pPak dis
charge fro1n at least a 25-year st,orni. 

(b) The owner or operator n1ust 
design, construct, operate and 1nain
tain a run-off management systcrn to 
collect and control at least the water 
volun1e resulting fro1n a 24-hour. 25-
year storm. 

(c) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
maintain design capacity of the 
system. 

(d) The owner or operator of a land
fill containing hazardous waste \Vhich 
is subject to dispersal by wind must 
cover-or otherwise manage the landfill 
so that wind dispersal of the hazard
ous waste is controlled. 
[Comment: As required by § 265.13, the 
waste analysis plan must include analyses 
needed to comply with §§ 265.312 and 
255.313. As required by § 265.73, the owner 
or operator must place the results of these 
analyses in the operating record of the facil
ity.] 

[45 FR 33232, May 19, 1980, as amended at 
47 FR 32363, July 26. 1982] 

§§ 265.303-265.308 [Reserved} 

§ 265.309 Surveying and recordkeeping_ 

The owner or operator of a landfill 
must maintain the following items in 
the operating record required in 
§ 265.73: 

(a) On a map, the exact location and 
dimensions, including depth, of each 
cell with respect to permanently sur
veyed benchmarks; and 

Cb) The contents of each cell and the 
approximate location of each hazard
ous waste type within each cell. 

§ 265.310 Closure and post-closure. 

(al The owner or operator must 
place a final cover over the landfill, 
and the closure plan under § 265.112 
must specify the function and design 
of the cover. In the post-closure plan 
under § 265.118, the O\Vner or operator 
must include the post-closure care re
quirements of paragraph (d) of this 
section. 

{b) In the closure and post-closui"e 
plans, the owner or operator must ad-

Title 40-Protection of Environment 

dress the following objecUves a.nd indi
cate how they will be acilievPd: 

(1) Control of pollutant. 1nigration 
fro1n the facility via ground water, 
surface water, and air; 

(2) Control of surface water infiltra
tion, including prevenlion of pooling; 
and 

C3l Prevention of erosion. 
(c) The owner or operator must con

sider at least the follo\ving facto1·s in 
addressing the closure and post-clo
sure care objectives of paragraph (b) 
of this section: 

(1) Type and amount of hazardous 
waste and hazardous waste constitu
ents in the landfill: 

(2) The mobility and the expected 
rate of migration of the hazardous 
waste and hazardous waste constitu
ents; 

(3) Site location, topography, and 
surrounding land use. \Vith respect to 
the potential effects of pollutant mi
gration (e.g., proximity to ground 
water, surface water, and drinking 
water sources>; 

(4) Climate, including amount, fre
quency, and pH of precipitation; 

(5) Characteristics of the cover in
cluding material, final surface con
tours, thickness, porosity and perme
ability, slope, length of run of slope, 
and type of vegetation on the cover; 
and 

(6) Geological and soil profiles and 
surface and subsurface hydrology of 
the site. 

(d) In addition to the requirements 
of § 265.117, during the post-closure 
care period, the o\vner or operator of a 
hazardous waste landfill must: 

(1) Maintain the function and integ
rity of the final cover as specified in 
the approved closure plan: 

(2) Maintain and monitor the leach
ate collection, removal, and treatment 
system (if there is one present in the 
landfill) to prevent excess accumula
tion of leachate in the system; 
[Comment; If the collected leachate is a 
hazardous waste under Part 261 of this 
Chapter, it must be managed as a hazardous 
waste in accordance with all applicable re
quirements of Parts 262. 263. and 265 of this 
Chapter. If the collected leachate is dis
charged through a point source to waters of 
the United States, it is subject to the re-
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quin:nwnt~ t.if .'-;(•l'tinn •10:.! of lltP Ckan 
\Vatt'r Ad. a_<; :Ulll'l1dt'd.J 

C3J Maintain and rnonitor the gn.s 
collect.ion and control sysLeni Of there 
ls one prcspnt in the landfill) to con
trol the vertical and horizontal escape 
of gases; 

(4) Protect and 111aintain surveyed 
bench1narks; and 

<5) Restrict access to the landfill as 
appropriate for its post-closure use. 

§ 265.311 (Reserved] 

§ 265.312 Spedal requiremenls for ignita· 
hie or reactive "''aste. 

(a) Except as provided in paragraph 
(b) of this section, and in § 265.316, ig
nitable or reactive \vaste must not be 
placed in a landfill, unless the waste is 
treated, rendered, or mixed before or 
immediately after placen1ent in a land
fill so that: 

(1) The resulting \Vaste, mixture, or 
dissolution or material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

(2) Section 265.l 7(b) is complied 
with. 

Cb) Ignitable wastes in containers 
may be landfilled without meeting the 
requirements of paragraph (a) of this 
section provided that the wastes are 
disposed in such a way that they are 
protected from any material or condi
tions which may cause them to ignite. 
At a minimum, ignitable wastes must 
be disposed in non-leaking containers 
which are carefully handled and 
placed so as to avoid heat, sparks, rup
ture, or any other condition that 
might cause ignition of the \Vastes; 
must be covered daily \Vith soil or 
other non-con1bustible material to 
minimize the potential for ignition of 
the wastes; and must not be disposed 
in cells that contain or will contain 
other wastes which may generate heat 
sufficient to cause ignition of the 
waste. 

(47 FR 32368, July 26, 1982] 

§ 265.313 Special requirements for incom
patible wastes. 

Incompatible wastes, or inco1npati
ble wastes and materials, <see Appen
dix V for examples) must not be 

placC'd ill I hf: ;.;anu~ landfill CP!l, 11nles;.; 
§ 2GS.17t!J) is co1nplied with. 

!:i 265.31-1 :-ipl'dal rcquire1ncnls for liquid 
waste. 

UU Bulk or non-containerized iiquid 
waste or \Vaste containing free liquids 
nuist not be placed in a landfill unless: 

< 1 l The landfill has a liner and 
leachate collection and removal 
systetn that n1eets the requirements of 
§ 264.30l(a) of this chapter; or 

(2) Before disposal, the liquid waste 
or waste containing free liquids is 
treated or stabilized, chemically or 
physically (e.g., by n1ixing \Vith an ab
sorbent solid), so that free liquids are 
no longer present. 

<bl Containers holding free liquids 
inust not be placed in a landfill unless: 

{ 1) All free-standing liquid <D has 
been removed by decanting, or other 
methods, (ii) has been n1ixed with ab
sorbent or solidified so that free-stand
ing liquid is no longer observed or (iii) 
had been other\vise eliminated; or 

(2) The container is very small, such 
as an ampule; or 

(3) The container is designed to hold 
free liquids for use other than storage, 
such as a battery or capacitor; or 

(4) The container is.a lab pack as de
fined in § 265.316 and is disposed of in 
accordance with§ 265.316. 

(c) The date for compliance with 
paragraph (a) of this section is Novem
ber 19, 1981. The date for compliance 
\Vith paragraph (b) of this section is 
March 22, 1982. 
[45 FR 33232, May 19, 1980, as amended at 
47 FR 12318, 1'Iar. 22, 1982; 47 FR 32369, 
July 26, 1982] · 

§ 265.315 Special requirements for con
tainers. 

la) An empty container must be 
crushed flat, shredded, or similarly re
duced in volume before it is buried be
neath the surface of a landfill. 

(b) The date for compliance with 
this section is 12 months after the ef
fective date of this part. 

§ 265.316 Disposal of small containers of 
hazardous waste in overpacked drums 
Oab packs). 

Small containers of hazardous waste 
in overpacked drurns (lab packs) may 
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ll 
§ 265.340 

be plact·tl in a landful\ if the following 
rPquirenH~nts are nH:t: 

(3.) liazardous \\:aslt.' rnust bt• pack~ 
aged in non-leaking inside containers. 
The inside cont.ainers inust be of a 
design and constructed of a material 
that will not react dangerously with, 
be decomposed by, or be ignited by the 
waste held therein. Inside containers 
must be tightly and securely sealed. 
The inside containers must be of the 
size and type specified in the Depart
ment of Transportation (DOT) haz
ardous 1naterials regulations <49 CFR 
Parts 173, 178 and 179), if those regu
lations specify a particular inside con
tainer for the waste. 

(b) The inside containers must be 
overpacked in an open head DOT
specification metal shipping container 
(49 C1'"'R Parts 178 and 179) of no more 
than 416-liter (110 gallon> capacity 
and surrounded by. at a minimum, a 
sufficient quantity of absorbent 1nate
rial to completely ab:Sorb all of the 
liquid contents of the inside contain~ 
ers. The metal outer container must 
be full after packing with inside con
tainers and absorbent material. 

(cl The absorbent material used 
must not be capable of reacting dan
gerously with, being decomposed by, 
or being ignited by the contents of the 
inside containers, in accordance with 
§ 265.l 7Cbl. 

Cd) Incompatible wastes, as defined 
in § 260.lO(a) of this chapter, must not 
be placed in the san1e outside contain
er. 

Title 40-Protection of Environment 

~ :!ii5.:l tu Ap1llin1hility. 

(al 'fhf' rcl{ulalions in this subpart 
apply to ownl'rs or OPl'rator!> of facili
ties that tr~at hazardous waste in in
cinerators. except as § 265. l and para
graph (b) of this section provide other
wise. 

(b) Q\vners and operators of inciner
ators burning hazardous \vaste are 
exempt from all of the requirements 
of this subpart, except § 265.351 <Clo
sure), provided that the owner or oper
ator has documented, in writing, that 
the waste would not reasonably be ex
pected to contain any of the hazard
ous constituents listed in Part 261, Ap
pendix VIII, of this chapter, and such 
documentation is retained at the facil
ity, if the waste to be burned is: 

(1) Listed as a hazardous waste in 
Part 261, Subpart D. of this chapter 
solely because it is ignitable (Hazard 
Code J), corrosive (Hazard Code C), or 
both; or 

(2) Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because it is reactive <Hazard 
Code R> for characteristics other than 
those listed in § 261.23<a) (4) and (5), 
and will not be burned when other 
hazardous wastes are present in the 
combustion zone; or 

(3) A hazardous waste solely because 
it possesses the characteristic of ignit
ability, corrosivity, or both. as deter· 
inined by the tests for characteristics 
of hazardous wastes under Part 261, 
Subpart C, of this chapter; or 

( e) Reactive waste, other than cya
nide- or sulfide-bearing waste as de
fined in § 261.23(a}(5) of this chapter, 
must be treated or rendered non-reac
tive prior to packaging in accordance 
with paragraphs (a) through Cd) of 
this section. Cyanide- and sulfide-bear
ing reactive waste may be packaged in 
accordance with paragraphs (a) 
through (d) of this section without 
first being treated or rendered non-re~ 
active. 

(4) A hazardous waste solely because 
it possesses the reactivity characteris
tics described by § 261.23(a) {l), (2), 
(3), (6), (7), or (8) of this chapter, and 
will not be burned when other hazard
ous wastes are present in the combus· 
lion zone. 
[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27533, June 24, 19821 

§ 265.34 l \\'aste analysis. 
In addition to the waste analyses re

quired by § 265.13, the owner or opera
tor must sufficiently analyze any 
waste v.rhlch he has not previously 
burned in his incinerator to enable 
him to establish steady state (normal> 

[46 FR 56596, Nov. 17, 1981} 

Subpart 0-lncinerators 

SOURCE: 46 FR 7680, Jan. 23, 1981, unless 
otherwise noted. 

operating conditions (including waste 
and auxiliary iuel feed and air flow) 
and to determine the type of pollut-
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ants which n1ight he eniitted. At a 
111inilnu1n. the analysis n1Ust deter
mine: 

Ca) Heating value of the waste; 
(b) Halogen content and sulfur c:on

tent in Lhe waste; and 
(c) Concentrations in the waste of 

lead and mercury, unless the owner or 
operator has written, documented data 
that show that the element is not 
present. 
[Comment: As required by § 265.73, the 
owner or operator must place the results 
from each waste analysis, or the document
ed information, in the operating record of 
the facility.] 

§§ 265.342-265.344 [Reserved} 

§ 265.345 General operating requirements. 

During start-up and shut~down of an 
incinerator, the owner or operator 
must not feed hazardous waste unless 
the incinerator is at steady state 
(normaD conditions of operation, in
cluding steady state operating temper
ature and air flow. 

§ 265.346 [Reserved] 

§ 265.347 Monitoring and inspections. 

The owner or operator must con
duct, as a minimum, the following 
monitoring and inspections when in
cinerating hazardous waste: 

(a) Existing instruments which 
relate to combustion and emission con
trol must be monitored at least every 
15 minutes. Appropriate corrections to 
1naintain steady state combustion con
ditions must be made immediately 
either automatically or by the opera
tor. Instruments which relate to com
bustion and emission control would 
normally include those measuring 
waste feed, auxiliary fuel feed, air 
flow, incinerator temperature, scrub
ber flow, scrubber pH, and relevant 
level controls. 

(b) The complete incinerator and as
sociated equipment (pumps, valves, 
conveyors, pipes, etc.> must be inspect
ed at least daily for leaks, spills, and 
fugitive emissions, and all emergency 
shutdown controls and system alanns 
must be checked to assure proper op
eration. 

[46 PR 7678, Jan. 23, 1981, as amended at 47 
PR 27533, June 24, 19821 

S~ 2ti!l.:l.18-11l5.:liio 1 Hl's~n·ed I 

§ 26:i.:ISI Closure. 

At clo811rc, the owner or operator 
mu.st ren1ovt~ nll hazardous waste and 
ha:r.ardous waste residues <including 
but not lin1ited to ash, scrubber 
waters, and scrubber sludges) from the 
incinerator. 

£Comment: At closure. as throughout the 
operating period. unless the owner or opera
tor can demonstrate, in accordance with 
§ 2Gl.3(d) of this chapter, that the residue 
removed from his incinerator is not a haz
ardous waste, t.he owner or operator be
comes a generator of hazardous waste and 
must manage it in accordance with all appli
cable requirements of Parts 262 through 266 
of this chapter.] 

§§ 265.352-265.369 [Reserved l 

Subpart P-Thermal Treatment 

§ 265.370 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that thermally treat hazardous 
waste in devices other than inciner· 
ators, except as § 265.1 provides other
wise. Thermal treatment in inciner~ 
ators is subject to the requirements of 
Subpart 0. 

§§ 265:371-265.372 {Reserved} 

§ 265.373 General operating requirements. 

Before adding hazardous· waste, the 
owner or operator must bring his ther· 
mal treatment process to steady state 
(normal) conditions of operation-in
cluding steady state operating temper
ature-using auxiliary fuel or other 
means, unless the process is a non-con
tinuous (batch) thermal treatment 
process which requires a complete 
thermal cycle to treat a discrete quan
tity of hazardous waste. 

§ 265.374 {Reserved) 

§ 265.375 \Vnste analysis. 

In addition to the waste analyses re
quired by § 265.13, the owner or opera
tor must sufficiently analyze any 
waste which he has not previously 
treated in his thermal process to 
enable him to establish steady state 
<normal) or other appropriate (for a 
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non-cot1l.inuous proc<•ss) operalin~ 
eonclitions Unel11J.in[o!" wast<' and auxil
iary fuel fepd) and to detern1ine tlH' 
lypf' of pollutants which niight be 
e1nitted. At. a mini1nun1, lhe analysis 
n1ust determine: 

(n.) Heating value of the wastf•; 
<bl Halogen content and sulfur con

tent in the waste; and 
(C) Concentrations in the waste of 

lead and mt~rcury. unless the owner or 
operator ha.5 written, documented data 
that show that the element is not 
present. 
[Comnient: As required by § 265.73, the 
owner or operator nlust place the results 
frmn each waste analysis. or the document
ed information, in the operating record of 
the facility .1 

§ .265.376 [Reserved] 

§ 265.377 Monitoring and inspections. 

(a) The owner or operator must con
duct, as a minimun1, the following 
monitoring and inspections when ther
mally treating hazardous waste: 

( 1) Existing instruments which 
relate to temperature and emission 
control Cif an emission control device 
is present) must be monitored at least 
every 15 minutes. Appropriate correc
tions to maintain steady state or other 
appropriate thermal treatment condi
tions must be made immediately 
either automatically or by the opera
tor. Instruments which relate to tern· 
perature and emission control would 
normally include those measuring 
waste feed, auxiliary fuel feed, treat
ment process temperature, and rele
vant process flow and level controls. 

C2) The stack plume (emissions), 
where present, must be observed visu· 
ally at least hourly for norm.al appear
ance (color and opacity). The operator 
must immediately make any indicated 
operating corrections necessary to 
return any visible emissions to their 
normal appearance. 

(3) The complete thermal treatment 
process and associated equlpn1ent 
(pumps, valves, conveyors, pipes, etc.) 
must be inspected at least dally for 
leaks, spills, and fugitive emissions, 
and all emergency shutdown controls 
and system alarms must be checked to 
assure proper operation. 

Title 40-Protection of Environment 

~rn 2firi.:ns-21i:J.:1i;o t lll'sl'1·vl·d 1 

R 26ii.:!Hl Closurl'. 

At closure, t.he own1~r or opt>rator 
nntst rPn1ove all hazardous wast.f' and 
hazardous waste residues (including, 
but not limited to. ash) from the ther
mal treatment process or equipn1ent. 
[Comment; At. closure, as throug:ho11t I.he 
operating period, unless the owner or opera· 
tor can demonstrate-, in accordance with 
§ 261.3(c) or (d) of this chapter, that any 
solid waste rcn1ovcd fron1 his thermal treat· 
n1ent process or equfp1nent is not a hazard
ous waste, the owner or operator becomes a 
generator of hazardous waste and roust 
1nanage it in accordance with all applicable 
requirements of Parts 262. 263, and 265 of 
this chapter.) 

§ 265.382 Oµen burning; waste explosives. 

Open burning of hazardous waste is 
prohibited except for the open burn
ing and detonation of waste explo~ 
sives. Waste explosives include \vaste 
Which has the potential to detonate 
and bulk military propellants which 
cannot safely be disposed of through 
other modes of treatment. Detonation 
is an explosion in which chemical 
transformation passes through the 
material faster than the speed of 
sound (0,33 kilometers/second at sea 
level). Owners or operators choosing 
to open burn or detonate waste explo· 
sives must do so in accordance with 
the following table and in a manner 
that does not threaten human health 
or the environment. 

Pounds of waste explosives 
or propaUanls 

Minimum disla.ncs Crom open 
burning or detonation to the 

property of o\hars 

101to1,000... ············~····· 360 meters {1,250 lea\) 
o to 100 .. •... • •••......••....... 1204 meters (670 teat). 

1,001 lo 10,000 .. . •...........••.... 530 1Tieteru {t,730 1ael). 
\0,001 lo 30,000 .. . .............. 690 matsrs (2,2GO lest). 

Subpart Q-Chemical, Phy~ical, and 
Biological Treatment 

§ 265.400 Applicability. 

The regulations in this Subpart 
apply to owners and operators of fa
ctlities which treat hazardous wastes 
by chemical, physical, or biological 
methods in other than tanks, surface 
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i1npound1nents, and land treatment. fa
cilities, pxccpt a!> § 265.1 provides oth· 
erwisc. Che1nica.l. physical, and biolog
ical treatment. of hazardous waste in 
tanks, surfaP.e hnpoundments, and 
land treatment. facilities must be con
ducted in accordance with Subparts J, 
K, and M. respcclively. 

§ 265.-101 General operating requirements. 

(a) Chemical, physical. or biological 
treatment of hazardous waste must 
co1nply v1ith § 265.17(b). 

(b) llazardous wastes or treatment 
reagents must not be placed in the 
treatment process or equipment if 
they could cause the treatment proc
ess or equipment to rupture, leak. cor
rode, or otherwise fail before the end 
of its intended life. 

(c) Where hazardous waste is con· 
tinuously fed into a treatment process 
or equipment, the process or equip· 
ment must be equipped with a means 
to stop this inflow (e.g., a waste feed 
cut-off systetn or by-pass system to a 
standby containment device). 
[Comment: These systems are intended to 
be used in the event of a malfunction in the 
treatment process or equipment.] 

§ 265.402 Waste analysis and trial tests. 

<3.) In addition to the waste analysis 
required by § 265.13, whenever: 

Cl) A hazardous waste which is sub
stantially different from waste previ
ously treated in a treatment process or 
equipment at the facility is to be treat
ed in that process or equipment, or 

(2) A substantially different process 
than any previously used at the facili· 
ty is to be used to chemically treat 
hazardous waste; 

the owner or operator must, before 
treating the different waste or using 
the different process or equipment: 

( i) Conduct waste analyses and trial 
treat1nent tests Ce.g., bench scale or 
pilot plant scale tests); or 

<ii) Obtain written, documehted in
formation on similar treatment of 
similar v1aste under similar operating 
conditions; 
to show that this proposed treatment 
will meet all applicable requirements 
of§ 265.401 <al and <b>. 
[ Comm.cnL· As required by § 265.13, the 
waste analysis plan must include analyses 
IH'('ded t.o comply with §§ 265.405 and 

265.406. A.<> n•qu1r1'd by § ::!ti5.73, tl\t' own(·r 
or op{'ralor nH1st plac<' llle r('sults (rom 
ea("h v:a.Stt' analy:;is and trial t1•st. or til1' 
docum~nted infonuation, in Liu· operating 
r('cord of the fadlity.l 

ti 2ti.'i..&0;1 ln!ipl'clions. 

Ca.) The owner or operator of a treat
ment facility must inspect, where 
present: 

( 1) Discharge control and safety 
equipment (e.g., waste feed cut-off sys
tems, by-pass systen1s. drainage sy3-
te1ns, and pressure relief systems) at 
least once each operaling· day, to 
ensure that it is in good working order; 

(2) Data gathered from monitoring 
c,->quipment <e.g., pressure and tempera· 
ture gauges), at least once each oper
ating day, to ensure that the treat~ 
inent process or equipment is being op
erated according to its design; 

<3) The construction materials of the 
treatn1ent process or equipment, at 
least weekly, to detect corrosion or 
leaking of fixtures or seams; and 

(4) The construction materials of, 
and the area immediately surround
ing, discharge confinement structures 
Ce.g .• dikes). at least v.•eekly, to detect 
erosion or obvious signs of leakage 
(e.g., wet spots or dead vegetation). 
[Comment· As required by § 265.15(c), the 
o\vncr or operator must remedy any deterio· 
ration or malfunction he finds.] 

§ 265.404 Closure. 

At closure, all hazardous waste and 
hazardous waste residues must be re· 
moved from treatment processes or 
equipment, discharge control equip
ment, and discharge confinement 
structures. 
(Comm.enc At closure, a.s throughout the 
operating period, unless the owner or opera
tor can demonstrate, in accordance with 
§ 261.3 <c> or (dl of this chapter, that any 
solid waste removed from his treatment 
process or equipment is not a hazardous 
waste. the owner or operat.or becomes a gen· 
erator of hazardous waste and must manage 
it in accordance with all applicable reqllire· 
ments of Parts 262, 263, and 265 of this 
chapter.] 

§ 265..105 Special requirements for ignita
ble or reactive waste. 

(a) Ignitable or reactive \vaste must 
not be placed in a treatment process or 
equipment unless: 
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§ 265.406 

I 1) The w:u;l f' is tn•atf'd, rf'ndcrcd, or 
n1ixed before or irn1nf'liiate-ly after 
pl:o.ce1ncnt in the l.rl'attucnt process or 
t•q11i;.nru'nt. so t.lln.t. (i) UH~ resulting 
waslt~. 1nixturl·. or dissolution of n\ate
rial no lon[{er meets the definition of 
ignitable or reactive waste under 
§ 261.21 or 2til.23 or this chapter. and 
OD§ 265.17(b) is con1plied with; or 

(2) The waste is treated in such a 
way that it is protected from any ma
terial or conditions which may cause 
the waste to ignite or react. 

§ 265.406 Special requirements for incom
patible wastl!s. 

(a) Incompatible wastes, or incon1-
patible wastes and inaterials. (see Ap
pendix V for exan1ples) must not be 
placed in the same treat1nent process 
or equipn1ent, unless § 265.l'"l(b) is 
complied with. 

(b) Hazardous waste must not be 
placed in unwashed treatment equip
ment which previously held an incom
patible waste or material. unless 
§ 265.l'"l(b) is complied with. 

Subpart R-Underground Injection 

§ 265.430 Applicability. 

Except as § 265.l provides otherwise: 
(a) The ov1ner or operator of a facili

ty which disposes of hazardous waste 
by underground injection is excluded 
from the requirements of Subparts G 
and H of this part. 

<bl The requirements of this subpart 
apply to owners and operators of wells 
used to dispose of hazardous waste 
which are classified as Class I under 
§ 144.6(a) of this chapter and which 
are classified as Class IV under 
§ 144.6(d) of this chapter. 
[Comment: In a.ddltlon to the requirements 
of Subparts A through E of this Part, the 
owner or operator of a facility which dis
poses of hazardous waste by underground 
injection ultimately must comply with the 
requirements of §§ 265.431 through 265.437. 
These sections are resen•ed n.t Lhls Ume. 
The Agency will propose regulaLlons that 
would establIBh those requ Ire men ts.] 

[45 FR 33232, May 19, 1980, as amended at 
48 PR 30115, June 30, 19831 

Title 40-Protection of Environment 

APPENn1x I- RF.connK1:.:t:l'JNG 

INS'l'llllCTIONS 

The n'cordk(•('pini,: pruvisio11:> of § 21;5_'/3 
;;pecify th~t\ '1.!l owiwr or opt'nllor 1n11;;t l\C<'IJ 
a written operating rl'curd at hi::; facill~y. 

This appendix provides additionnJ instruc· 
tions for keeping potlio11~ of tlw operating 
rec:ord. Sec~ 265.73(b) for additional n.•cord· 
keeping requiren1ents. 

The following information must be record
ed, as it becomes available, and maintained 
in the operating 1vcord until closure of the 
facility in the following 1na.nncr: 

Records of each hazardous waste received, 
treated, stored, or disposed of at the facility 
which include the following: 

( 1) A description by its cominon name and 
the- EPA Hazardous Waste Number<sl from 
Part 261 of this chapter which apply to the 
waste. The waste description also must in
clude the waste's physical forn1, i.-e., liquid, 
sludge, solid, or contained grus. If the waste 
is not listed in Part 261. Subpart D, of this 
chapter, the description also must include 
the process that produced it (for example, 
solid filter cake from production of ---, 
EPA Hazardous W:t!>te Number W051). 

Each hazardous waste listed in Part 261, 
Subpart D, of this chapter, and each haz
ardous waste characteristic defined in Part 
261, Subpart C, of this chapter, has a four
digit EPA Hazardous Waste Number as
signed to it. Thi:; number must be used for 
recordkeeping and reporting purposes. 
Where a hazardous waste contains more 
th~n one listed hazardous waste. or where 
more than one hazardous waste characteris
tic applies to the waste. the waste descrip· 
tion must include all applicable EPA Haz· 
ardous Waste Numbers. 

(2) The estimated or manifest-reported 
weight, or volume and density, where appli
cable, in one of the units of measure spec!· 
fie<l in Table 1: and 

<3) Tl1e method(s) <by handling code(s) as 
specified in Table 2) and date(s) of treat
ment, storage, or dispo.Sal. 

TABLE 1 

Unit of measure --+Symbol' I Density 

Pounds... P 
Short tons {2000 lbs)........ T 
Gallons (U.S.).... . ....•. G I P/G 
Cubic yards.. Y T /Y 
Kilograms... . K 
Tonnes {1000 kg)..... M 
Liters..... l \KIL 
Cubic meters..... C MIC 

'Single digit symbols are used hore tor dala processing 
purposes. 
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TAUi.~: :l··-llANJ)l,JN(i ConF.s 1-·on Ti~EA'i"MO:NT. 
STOHAGE, AMD DISPOSAL f...1.ETH0ns 

Enler tlw hanJJi111-( cod{'(!!) listed below 
that 1nost. closely reriresents the 
t(•c·hniquc(:,) used at the facility to treat, 
o;torc, or tlbpose of each quaHtity of hazard
ous wa.slc received. 

I. Storage 

$01 Container (barrel, drum. etc.) 
S02 Tank 
803 Waste pile 
S04 Surface impoundment 
SOS Other (specify) 

2. Treahnent 

(a) Thermal Treatment 
TOG Liquid inject.ion incinerator 
T07 Rotary ldln incinerator 
T08 Fluidized bed incinerator 
T09 Multiple hearth incinerator 
TlO Infrared furnace incinerator 
Tll Molten salt destructor 
T12 Pyrolysis 
Tl3 Wet air oxidation 
T14 Calcination 
T15 Microwave discharge 
T16 Cement kiln 
Tl 7 Lime kiln 
TIS Other (specify) 
(b) Chemical Treatment 
Tl9 Absorption mound 
T20 Absorption field 
T21 Chemical fixation 
T22 Chemical oxidation 
T23 Chemical precipitation 
T24 Chemical reduction 
T25 Chlorination 
T26 Chlorinolysis 
T2'l Cyanide destruction 
T28 Degradation 
T29 Detoxification 
T30 Ion exchange 
T31 Neulr--<!.lization 
T32 Ozonation 
T33 Photolysis 
T34 Other <specify) 
<cl Physical Treatment: 
<l) Separation of components 
T35 Centrifugation 
T36 Clarificalion 
T37 Coagulation 
T38 Decanting 
T39 Encapsulation 
T40 Filtration 
T41 Flocculation 
T42 Flotation 
T43 Foaming 
T44 Sedimentation 
T45 Thickening 
T46 Ultrafiltration 
T47 Other (specify) 
(2) Removal of Specific Components 
T48 Absorption-molecular sieve 

T-l!i Activated .:-art.on 
T50 Bkndinr. 
Tr; 1 Ca!.a!ysis 
T52 Crystallizatio11 
T53 Dialysi:-i 
T54 Distillation 
1'55 fliif'ctrodialysis 
T56 Electrolysis 
T57 Evaporation 
T58 lligh gradient magnetic separation 
T59 Leaching 
T60 Liquid ion exchange 
T61 Liquid-liquid extraction 
T62 Reverse osmosis 
T63 Solvent recovery 
T64 Stripping 
T65 Sand filter 
T66 Other (specify) 
<dl Biological Treatment 
T67 Activated sludge 
T68 Aerobic lagoon 
T69 Aerobic tank 
T70 Anaerobic lagoon 
T7 l Composting 
'1"72 Septic tank 
T73 Spray irrigation 
T74 Thickening filter 
T75 Tricking filter 
T76 Waste stabilization pond 
T77 Other (specify) 
T78-79 (Reserved) 

3. Disposal 

080 Underground injection 
081 Landfill 
082 Land treatment 
083 Ocean disposal 
084 Surface impoundment (to be closed 

as a landfill) 
D85 Other (specify) 

APPENDIX 11-(RESERVED) 

APPENDIX III-EPA INTERIM PRIMARY 
DRINKING WATER STANDARDS 

Parameter Maximum level 
(mg/I) 

Arsenic.. 0.05 
Barium.. 1.0 
Cadmium.. 0.01 
Chromium.. 0.05 
Fluoride.. 1.4-2.4 
Lead.. o.os 
Mercury.. 0.002 
Nitrate (as N) .. ·······················-·.. .. 10 
Salenium .. 0.01 
Sliver.. . .•.......... 0.05 
Endrin... 0.0002 
Lindane ..• 0.004 
Methoxychlor ··~····. 0_ 1 
Toxaphene... 0.005 
2,4·0.... 0.1 
2.4,S·TP Silve•.... 0.01 
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Pa1ilm"1m 

f1rid1um 
1-iross Alµt1a 
Gru!>5 Rda 
Tl.l'b1cllly. 
Cohlorrn Dacttl"il 

M<minurn le~el 
(rnytl) 

5 pC1/1 
15 p(;1/l 
4 rmlluemlyr 
11TU 
11100 ml 

[Comment_ Turb1d!ly ls appl1callle only lo sur!ace water 
supµl1us.1 

APPENDIX IV-TESTS FOR SIGNIFICANCE 

As required in§ 265.93(li) the owner or op
erator must use the Student's t-test to de
termine statistically significant changes in 
the concentration or value of an indicator 
paran1eter in periodic ground-water samples 
when compared to the initial background 
concentration or value of that indicator pa
rameter. The comparison must consider in
dividually each of the wells in the monitor
ing system. For three of the indicator pa-
1·ameters (specific conductance, total organ
ic carbon, and total organic halogen) a 
single-tailed Student's t-test must be used to 
test at the 0.01 level of significance for sig
nificant increases over background. The dif
ference test for pH 1nust be a two-tailed Stu
dent's t-test at the overall 0.01 level of sig
nificance. 

The stude11t's t-test in\'olves calculation of 
the value of a t-statistic for each compari
son of the mean Caverage) concentration or 
value (based on a minimum of four replicate 
n1easurements) of an indicator parameter 
with its initial background concentration or 
value. The calculated value of the t-statistic 
must then be compared to the value of the 
t-statistic found in a table for t-test of sig
nificance at the specified level of signifi· 
cance. A calculated value of t which exceeds 
the value of t found in the table Indicates a 
statistically significant change in the con
centration or value of the indicator parame
ter. 

Formulae for calculation of the t-st.atistic 
and tables for t-test of significance can be 
found in most Introductory statistics texts. 

APPENDIX V-EXAMPLES OF 
POTENTIALLY INCOMPATIBLE WASTE 

Many hazardous wastes, when nllxed with 
other waste or materials at a hazardous 
waste facility, can produce effects which are 
harmful to human health and the environ
ment, such as <U heat or pressure, (2) fire 
or explosion, (3) violent reaction, (4) toxtc 
dusts, mists, fumes, or gases, or (5) narnma
ble fumes or gases. 

Below are examples of potentially incom
patible wastes, waste componenL5, and mate-

Title 40-Protec.tion of E·nvironment 

rials, alnug wilh the harmful eons,'quenct'.'> 
which result fro111 mixing m:ttcrials in Oll!' 
i,;1·uup wlth mnleriaL<> in auother group. Tht' 
list is intend1:d as a guide io ownl'rs or oper
ator:; of trt:at1nt'nl, .o.;torai;e, and disposal fa
t"ilitics, and to enforCt'llll'lll and pcnnit 
gl'antinbf officials, to indkil.te the need for 
spt:cial i.irecautions when n1anag:ing these 
potentially incompatible waste n1aterials or 
components. 

This list is not intended lo be exhaustive. 
An owner or operator must, as the regula
tions require, adequately analyze his wastes 
so that he can avoid creaUng uncontrolled 
substances or reactions of the type listed 
below, whether they are listed below or not. 

It is possible for potentially incompatible 
wastes to be 1nixed in a way that precludes a 
reaction (e.g .• adding add to water rather 
than water to acidJ or that neutralizes them 
(e.g., a strong acid mixed with a strong 
base), or that controls substances produced 
(e.g., by generating flammable gases in a 
closed tank. equipped so that ignition cannot 
occur, and burning the gases in an incinera: 
ton. 

111 the lists below, the 1nixing of a Group 
A material with a Group B material may 
have the potential consequence as noted. 

Grollp 1-A 

Acetylene sludge 
Aka!ine caustic liquids 
Alkaline cleaner 
Alkflline con:osive liquids 
Alkaline corrosive battery 11uid 
Causllc wastewater 

lime sludge and other corrosive al· 
kales 

Lime wastewater 

Lime and waler 
Spent caustic 

Grollp 1-B 

Acid srudge 
Acid and waler 
Battery acid 
Chemical cleaners 
Electrolyte. acid 
Etching acid liquid or 

solvent 

Pickling liquor and 
other corrosive 
acids 

Spent acid 
Spent mi~ed acid 
Spent Slllluric acid 

Potential consequences: Heat generatton; 
violent reaction. 

Group 2.-A ------------
Aluminum 

Bery1Uum 
Calcium 
Uth\um 
Magnesium 
Potassium 
Sodium 
Zinc powder 
Other reactive metals and metal hy

drides 

Group 2-B 

Any waste in Group 
1-A or 1-B 

Potential consequences: Fire or explosion; 
generation or flammable hydrogen gas, 
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GrCluµ 3-A 

Alr.uhuls 

W;i!er 

G<oup ~ ·B 

An1· ~OI ><.'i'Olratf'U 
wa~tu on Grour;c, 1-
A or 1-IJ 

Cale""" 
ltUuum 
MeW.1 llydrldes 
Potassium 
SO,Ct, SOCI,, PCJ,. 

CH,SrCI, 
Otner wa1er-1cachve 

waste 

Potential consequences: Fire, e.<plosio11, or 
heat generation; generation of flammable or 
toxic i;;-ases. 

Group 4-A 

Alcohols 

Aldehydes 
Halogenated hyoroca1bons 
Nitrated hydrocarbons 
Unsaturated hycirocartx>ns 

Other reactive organic compounds 
and solvents 

Group 4-B 
··----··· 

Concentrated Group 
1-A or 1-B wastes 

Group 2-A wastes 

Potential consequences: Fire, explosion. or 
violent reaction. 

Group 5-A G1oup 5-B ------------- -------';]; 
Spcot cyanide and su1Me sotutmns Groop 1-8 wastes 

- ----··--- - ------
Potential consequences: Gt<neratio11 of 

toxic hydrogen cyanide or hydrogen sulfide 
g,,. 

Grnup 6-A ----·----
Chiorates 

Chlorine 

Chlo1ites 
Ch.ramie acid 
Hyphochlmites 

Ni!raies 
N•tnc ac•d, fummg 
Perchloratcs 
Permanganates 
Peroxides 
Olhe1 strong oxidizers 

Group 6-B ------
Acetic acid and other 

organic acids 

concentrated mineral 
acidGS 

Group 2-A wastes 
Group 4-A wastes 
Other 11ammable and 

combustible wastes 

Potential consequences: Fire, explosion, or 
violent reaction. 

Source: ""Law, Regulations, and Guidelines 
for Handling of Hazardous Waste." Califor
nia Department of Health, February 1975. 

PART 267-INHRIM STANDARDS 
FOR OWNERS AND OPERATORS 
Of NEW HAZARDOUS WASTE 
LAND DISPOSAL FACILITIES 

Sobport A-General 

Sec. 
2G7.1 Purpose, scope and applicability. 
267.2 AppHcabiHti.r of Part 264 standards. 
267.3 Duration of Part 267 standards and 

their relation:>hip to permits. 
267.4 Imn1inent hazard action. 
267.5 Additional permit procedures appli· 

cable to Part 267. 
267.5 Definitions. 

Subpart B-Environmental Perf»rmonce 
Standard 

267.10 Environn1ental performance stand
ard. 

Subpart C-landfills 

267.20 Applicability. 
267.21 General design tequirements. 
267 .22 General operating requirements. 
267 .23 Closure and post-closure. 
267.24 Treatment of waste. 
267.25 Additional requirements. 

Subpart D-Su;foce Impoundments 

267.30 Applicability. 
267.31 General design requirements. 
267.32 General operating requirements. 
267.33 Closure and post-closure. 
267.34 Treatment of waste. 
267.35 Additional requirements. 

Subpgrt E-lcmd Treatment 

267.40 Applicability. 
267.41 General design requirements. 
267.42 General operating requirements. 
267.43 Unsaturated zone monitoring. 
267.44 Closure and post-closure. 
267.45 Treatment of waste. 
267.46 Additional requirements. 

Subpart F-Ground-Water Monitoring 

267 .50 Applicability. 
257.51 Ground-water monitoring system. 
207 .52 Ground-water monitoring proce-

dures. 
267.53 Additional requirements. 

Subpart G-Underground Injection 

267.60 Applicability. 
267.61 General design requirements. 
267.62 Genera.I operating requirements. 
267.63 Closure 
2G7.64 Additional requirements. 
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§ 267.44 

assure coinpliance wit.h § 267.10. An 
unsaturated zone n1onitoring p1·ogram 
1nusl include an unsatur:;,ted ?.One 
monitoring syst en1 at tlH! facility or at 
a representative test plot, as well as 
procedures for san1pling, ann.lysis and 
evaluation of data. The u·nsaturated 
zone monitoring pfogran1 required by 
this paragraph must reflect a consider
ation of: 

(a) The pJace1nent and depth of 
monitoring wells that is necessary to 
obtain a representative sample of the 
succes::; of waste treatment in the facil
ity; 

(b) Soil characteristics, including its 
pH, its Permeability and the level of 
inicrobial activity in the soil; 

(c) Climatic conditions in the area; 
(d) The potential for rapid migration 

of waste constituents through the soil; 
and 

Ce) The accessibility of the monitor
ing system devices for maintena11ce 
and repair, 

§ 267.44 Closure and post-closure. 
(a) A land treatment facility must be 

closed in a manner that will comply 
with § 267 .10 of this part. The closure 
plan under § 264.112 of this chapter 
must specify the measures which will 
be used to satisfy this paragraph. 
Proper closure of a land treatment fa
cility must reflect a consideration of: 

(1) The type and amount of waste 
applied to the facility; 

(2) The mobility and expected rate 
of migration of the waste; 

(3) Site location, topography and 
surrounding land use; 

(4) Climatic conditions in the area, 
including the amount, frequency and 
pH of precipitation; 

(5) Geologic and soil profiles and 
surface and subsurface hydrology of 
the site, including cation exchange ca
pacity, total organic carbon and pH of 
the soil; and 

C6) Unsaturated zone monitoring in
formation obtained under § 267 .43, 

Cb) A land treatment facility must be 
maintained in a manner that complies 
with § 267.10 of this part during the 
post-closure period. The post-closure 
plan under § 264.118 of this chapter 
must specify the procedures that \Vill 
be used to satisfy this paragraph. 
Proper maintenance of a land treat-
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ment facility during the post-dosure 
pt•riod 1nust reflect n considerntion of: 

t 1) The type and ~unount of waste 
a11plied to the facility; 

l2) The inability and expected rate 
of n1igration of the v.'aste; 

(3) Site location. topography and 
surrounding land use: 

(4) Climatic conditions in the area, 
including the amount, frequency and 
pH of precipitation; 

(5) Geologic and soil profiles and 
surface and subsurface hydrology of 
the site, including cation exchange ca
pacity. total organic carbon and pH of 
the soil; 

(6) Unsaturated zone monitoring in
formation obtained under § 267.43; 
and 

(7) The maintenance of any ground
water monitoring syst.ein at the facili
ty. 

§ 267.45 Tl"eatment of waste. 
The Regional Administrator may 

waive any of the require1nents in 
§ 267 .21, § 267 .22 or § 267 .23 of this 
subpart where necessary to achieve 
treatment of hazardous waste in a 
land treatment facility, provided that 
the waiver does not result in non-com
pliance with § 267 .10. 

· § 267.46 Additional requfrements. 
The Regional Administrator may 

place additional requirements on 
owners or operators of new land treat
ment facilities, besides those otherwise 
required by this subpart, where neces
sary to comply \Vi th § 267 .10 of this 
part. 

Subpart F-Ground-Water Monitoring 

§ 267.50 Applicability. 
Each new hazardous waste landfill, 

surface impoundment, or land treat
ment facility must have a ground
water monitoring program, which in
cludes a ground-water monitoring 
system, procedures for sampling, anal
ysis and evaluation of ground-water 
data, and appropriate response proce
dures. 

§ 267.51 Gl"ound-wster monitodng system. 
The ground-water system required 

by this subpart must be capable of de-
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t<'nnining lhe fat•ility·s ilnµact <in 
ground-water in the uppermost aqui
fer so as to assure con1pliance with 
§ 267.10 of this part. The design of the 
~round-water monitoring system rnust 
reflect a consideration of: 

ca> The placen1cnt and depth of 
monitoring wells that is necess.'l.rY to 
obtain a representative sample of con
stituents in the uppermost aquifer, in
cluding those present in the ground
water upgl"adient from the facility; 

(b) Measures such as casing which 
maintain the integrity of the monitor
ing well bore hole; and 

Cc) Measures which prevent contami
nation of ground-water sanlples. 

§ 267.52 Gl"ound-watel" m11nitori11g pl"oce
dures. 

(a) The ground-water monitoring 
procedures required by this subpart 
must be capable of assuring compli
ance with § 267.10 of this part. The 
procedures must reflect a consider
ation of: 

Cl) Sample collection procedures; 
(2) Sample preservation and ship-

ment procedures; 
(3) Analytical methods; 
< 4) Chain of custody control; and 
<5> Evaluation procedures,.including 

methods for determining the extent 
and rate of migration of waste con
stituents. 

(b) The ground-water monitoring. 
procedures required by this subpart 
n1ust include appropriate µrocedures 
for when the ground-water monitoring 
program indicates that the facility is 
not in compliance with § 267 .10 of this 
part. Such response procedures 1nust 
be contained in the contingency plan 
required by Subpart D of Part 264, 

§ 257.53 Additional requirements. 
The Regional Administrator may 

place additional ground-water moni
toring requirements on owners or op
erators of facilities subject to this 
Part, besides those otherwise required 
by this subpart, where necessary to 
comply with§ 267.10 of this part. 

Subpart G-Underground Injection 

R 267.60 Applicability. 

The regulations in this Subpart 
apply to owners and operators of nev.· 

facililies that dispos(' of hazard waste 
in underground injection Wt'lls which 
a.re classified as Class I under 
§ l22.32Ca) of this chapter. 

!"cl ~67 .61 General de!lign requiremcnls. 

An injection well must be designed 
to comply with § 267.10 of this part. 
The facility design Inust include meas
ures (e.g. casing, tubing and packer 
set) to prevent the escape of injected 
fluids to the area above the zone of in
jection. 

§ 267 .62 General operating l"equiremeuts. 

An injection wen must be operatei;l 
in a manner that ·~.rill comply with 
§ 267.10 of this part. The methods for 
operating the injection well must re
flect a consideration of: 

Ca) The volume and physical and 
chemical characteristics of the waste 
injected in the well; 

(b) The injection pressure; and 
(CJ Monitoring measures to assure 

that the mechanical integrity of the 
well is n1aintained. 

§ 267 .63 Closul"e. 

An injection well must be plugged 
and sealed at closure to prevent the 
escape of injected fluids to the area 
3.bove the zone of injection. 

§ 267 .64 Additional l"equil"ements. 

The Regional Administrator maY 
place additional requirements on 
owners and operators of new injection 
wells, besides those otherwise required 
by this subpart, where necessary to 
comply with§ 267.10 of this part. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS' THE HAZARD
OUS WASTE PERMIT PROGRAM 

Subpart A-General Information 

Sec. 
270.1 Purpose and scope of these regula· 

Lions. 
210.2 Definitions. 
2'10.3 Considerations under Federal law, 
270.4 Effect of a permit. 
270.5 Noncompliance and progra.in report

ing by tile Director. 
270.6 References. 
210.7-270.9 LReserved] 
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§ 270.1 

Subpi:ut 8-Pcrmil Applicotion 

St'C. 

270.10 General a1ip!kation rcquircn1ent;;. 
270.11 Sit;1iaLories to permit applications 

and reporls. 
2'10.12 Confidentiality of inforn1atlon. 
270.13 Content:> of ParL A of the permit 

application. 
270.14 Contents of Part B: General re

quirements. 
270.15 Specific Part B information require

ments for containers. 
270.16 Specific Part B information require

n1cnts for tanks. 
270.17 Specific Part B information require

ments for surface impoundments. 
2'10.18 Specific Part B information require

n1ents for waste piles. 
270.19 Specific Part B information require-

1nents for incinerators. 
270.20 Specific Part B information require

ments for land treatment facilities. 
270.21 Specific Part B information require

ments for landfills. 
270.22-270.29 (Reservedl 

Subport C-Pennit Condition1 

210.30 Conditions applicable to all permits. 
270.31 Requirements for recording and re-

porting of monitoring results. 
270.32 Establishing permit conditions. 
270.33 Schedules of compliance. 
270.34-270.39 [Reserved] 

Subpart D-Chongvl to Permih 

270.40 Transfer of permits. 
270.41 11.1ajor modification or revocation 

and reissuance of permits. 
270.42 Minor modif.lcations of permits. 
270.43 Termination of permits. 
270.44-270.49 [Reserved] 

Sub_pc:1:t E-Explration and Continuation of 
Permit& 

270,50 Duration of permits. 
270.51 Continuation of expiring permits. 
270.52-270.59 [Reserved] 

Subpart F-Special Form1 of Porrnit1 

270.60 Permits by rule. 
270.61 Emeriiency permits. 
270.62 Hazardous waste incinerator per

mits. 
270.63 Permits for land treatment demon· 

strations using field test or laboratory 
analyses. 

270.64 Interitn permits for UlC wells. 
270.65-270.69 CReservedJ 

Subpart G-ln,arlm Slalu1 

270.70 Qualifying for Interim status. 
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8f'c. 
270.71 Operation during lntcri111 i;latus. 
270.72 Changes durhl!\ inlt>rin1 !>C;-,tus. 
270.73 Tenninal.io11 nf inli.•rim statui;. 
270.74-270.79 CRe;;t~rvedl 

AUTHORITY: Secs. 1006. 2002Ca.), 3005, 3007 
and 7004 of the Solid Wasl e Disposal Act, ru; 

aroenderl by the ltesource Con;;crvation and 
Recovery Act of 1976, as n.incndcd {RCRAl 
(42 U.S.C. 6901, 6912(a), 6925, 6927 and 
6974), unless otherwise noted. 

EFFECTIVE DATE NOTE: At 49 FR 17718, 
Apr. 24, 1984. the authority for Part 270 was 
published as set forth above, effective Octo
ber 24, 1984. For the convenience of the 
user, the superseded authority is set forth 
below. 

AU'l.'HORITY: Secs. 1006, 2\l02, 3005, 3007 
and 7004, Solid Waste Disposal Act, as 
amended by the Resource Conservation Ar:t 
of 1976, as amended <RCRA) (42 U.S.C. 
6905, 6912, 6925, 6927 and 6974>. unless oth
erwise noted. 

SOURCE: 48 FR 14228, Apr. 1, 1983, unless 
otherwise noted. 

Sub~art A-General Information 

§ 270.l Purpose and scope of these regula
tions. 

Ca) Coverage. (1) These permit regu
lations establish provisions for the 
Hazardous Waste Permit Program 
under Subtitle C of the Solid Waste 
Disposal Act, as amended by the Re
source Conservation and Recovery Act 
of 1976, as amended (RCRA), {Pub. L. 
94-580, as amended by Pub. L. 95-609 
and by Pub. L. 96-482; 42 U.S.C. 6091 
et seq.). They apply to EPA and to ap
proved States to the extent provided 
in Part 271. 

(2) The regulations in this part cover 
basic EPA permitting requirements, 
such as application requirements, 
standard permit conditions, and moni
toring and reporting requirements. 
These regulations are part of a regula
tory scheme implementing RCRA set 
forth in different parts of the Code of 
Federal Regulations. The following 
chart indicates \Vhere the regulations 
implementing RCRA appear in the 
Code of Federal Regulations. 
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s,1.·ho" 
ol HCRA Ccrv;"U~J<J 

Subt1l10C Ov•xv1.::w an<I (!chn•l•ons 
3001 .. lndontihCilltOfl and hstmg 

o1 !1aia«1ous WJ51e 
Generators of htiza•d<>LIS 3002 ... , 

wash;> 
3003.. Transpmters o! 

haiarciolls was1e 
3004.. Standards 101 HWM 

lacihhcs. 
3005 ........ Permit 1equiremenls !or 

HWM tac11it;es. 
3006... Guidelines lor State 

programs 
3010... Prel!minary 110t1hcat1on ol 

HWM acl1v1t)I 

Frnal regul~Hon 

40 CFA Part 260 
40 CFA Parl ~6 \ 

40 CTR Pan 262 

40 CFA Pan 263 

40 CFR Pans 264, 
265, 266. and 267 

40 CFA Parts 270 
and 124 

40 CFA Part 271 

[public netice) 45 FR 
12746 Feb. 26, 
1980 

(3) Technical regulations. The 
RCRA permit progran1 has separate 
additional Regulations that contain 
technical requirements. These sepa
rate regulations are used by permit is
suing authorities to determine what 
requiretnents inust be placed in per-
1nits if they are issued. These separate 
regulations are located in 40 CFR 
Parts 264, 266, and 267. 

(b) Overview of the RCRA Permit 
Program. Not later than 90 days after 
the promulgation or revision of regula
tions in 40 CFR Part 261 <identifying 
and listing hazardous wastes) genera
tors and transporters of hazardous 
waste, and owners or operators of haz
ardous waste treatment, storage, or 
disposal facilities may be required to 
file a notification of that activity 
under section 3010. Six months after 
the initial promulgation of the Part 
261 regulations, treatment, storage, or 
disposal of hazardous waste by any 
person who has not applied for or re
ceived a RCRA permit is prohibited. A 
RCRA permit application consists of 
two parts, Part A <see § 270.13) and 
Part B (see § 270.14 and applicable sec
tions in§§ 270.15 through 270.29}. For 
"existing H~1 facilities," the require
ment to submit an application is satis
fied by sub1nitting only Part A of the 
permit application until the date the 
Director sets for submitting Part B of 
the application. <Part A consists of 
Forms 1 and 3 of the Consolidated 
Permit Application Forms.) Timely 
submission of both notification under 
section 3010 and Part A qualifies 
owners and operators of existing 
HWM facilities (who are required to 

hl"l\'\' a pennit l for iotcrin1 status 
undrr :-it'ction 3005ieJ of RCI~A. F'aclli
ty owners and operators wit.h interin1 
status arc treated as having been 
issued a pennit until EPA or a State 
with interin1 authorization for Phase 
11 or final authorization under Part 
271 makes a final detern1ination on 
the permit application. Facility owners 
and operators with interim status 
n1ust comply \Vith interim status 
standards set forth at 40 CFR Part 265 
or with the analagous provisions of a 
State progra1n which has received in
terin1 or final authorization under 
Part 271. Facility owners and opera
tors with interim status are not re
lieved from complying with other 
State requirements. For existing 
HWM facilities, the Director shall set 
a date, giving at least six months 
notice, for submission of Part B of the 
application. There is no form for Part 
B of the application; rather, Part B 
must be submitted in narrative form 
and contain the information set forth 
in the applicable sections of §§ 270.14 
through 270.29. Owners or operators 
of ne\v HWM facilities must submit 
Part A and Part B of the permit appli
cation at least 180 days before physi
cal construction is expected to com
mence. 

(c) Scope of the RCRA Permit Re
quirement. RCRA requires a permit 
for the "treatment," "storage," or 
"disposal" of any "hazardous waste" 
as identified or listed in 40 CFR Part 
261. The terms "treatment," "stor
age," "disposal," and "hazardous 
waste" are defined in § 270.2. Owners 
and operators of hazardous waste 
management units must have permits 
during the active life (including the 
closure period) of the unit, and, for 
any unit which closes after January 
26, 1983, during any post-closure care 
period required under § 264.117 and 
during any compliance period speci
fied under § 264.96, including any ex· 
tension of the compliance period 
under § 264.96(c). 

< 1) Specific incl·usions. Owners and 
operators of certain facilities require 
RCRA permits as well as permits 
under other programs for certain as
pects of the facility operation. RCRA 
permits are required for: 
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(j) Injeclion wcllc> thnL dispo:-;c of 
haz:ardous waste, and associated sur
faci.: facilil-ies that lr<'llt. store or dis
pust~ of htt.Zanlous waste, (See 
§ 270.64). Iiowcver, the owner and op
erator with a UIC pennit in a Stale 
with an approved or promulgated UIC 
prog:ram, will be deemed to have a 
RCRA pern1it for the injection well 
itself if they comply with the require
ments of § 270.GOCb) <permit-by-rule 
for inj~ction wells). 

CPR ~62.30 al a tra11sh'r facility for a 
period of tC'n days or Jess. 

(\'ii) Persons addinK absorbf'nl. tnalc· 
dal to waste in a cont :liner (;ts defil;.ccl 
in § 260.lO of this chapter) and per
sons adding \\,.astc to absorbent 1nateri
a.I in a container, provided that these 
actions oi.;cur at the t.ilne waste is first 
placed in the container; and 
§§ 264,17(b), 264.171, and 264.172 of 
this chapter are complied \Vith. 

OD Treatment, storage, or disposal 
of hazardous \Vastc at facilities requir
ing an NPDES permit. However, the 
owner and operator of a publicly 
owned treatment works receiving haz
ardous waste will be deemed to have a 
RCRA pern1it for that waste if they 
con1ply with the reO:uirements of 
§ 270.60(c) (permit-by-rule for 
POTWs). 

<iii) Barges or vessels that dispose of 
hazardous waste by ocean disposal and 
onshore hazardous waste treatment or 
storage facilities associated with an 
ocean disposal operation. However, the 
owner and operator will be deemed to 
have a RCRA permit for ocean dispos
al fro1n the barge or vessel itself it 
they comply v1ith the requirements of 
§ 270.60<a> (permit-by-rule for ocean 
disposal barges and vessels). 

(2) Specific exclusions. The follow
ing persons are among those who are 
not required to obtain a RCRA permit: 

(i) Generators who accumulate haz
ardous waste on site for less than 90 
days as provided in 40 CFR 262.34. 

(ii) Farmers who dispose of hazard
ous waste pesticides from their own 
use as provided in 40 CFR 262.51. 

(iii) Persons who own or operate fa
cilities solely for the treatment, stor
age or disposal of hazardous waste ex
cluded from regulations under this 
part by 40 CFR 261.4 or 261.5 <small 
generator exemption). 

(iv) Owners or operators of totally 
enclosed treatment facilities as de
fined in 40 CFR 260.10. 

(V) Owners and operators of elemen
tary neutralization units or 
wastewater treatment units as defined 
in 40 CFR 260.10. 

(3) Further exclusions. (i) A person is 
not required to obtain an RCRA 
permit for treatn1ent or containment 
activities taken during immediate re
spor.se to any of the following situa
tions: 

(A} A discharge of a hazardous 
waste; 

(B) An imnlinent and substantial 
threat of a discharge of hazn.rdous 
waste; 

CC> A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

(ii) Any person who continues or ini
tiates hazardous waste treatment or 
containment activities after the imme
diate response is over is subject to all 
applicable requirements of this part 
for those activities. 

(4) Pennits for less than an entire fa
cility. EPA may issue or deny a permit 
for one or more units at a facility 
without simultaneously issuing or de· 
nying a permit to all of the units at 
th-e facility. The interin1 status of any 
unit for which a per1nit has not been 
issued or denied is not affected by the 
issuance or denial of a permit to any 
other unit at the facility. 

[43 FR 1422.S. Apr. 1, 1983, as amended at 48 
FR 30113, June 30, 1983) 

§ 270.2 Definitions. 
The following definitions apply to 

Parts 270, 271 and 124. Terms not de
fined in this section have the meaning 
given by RCRA. 

Ad1n"i1tistralor means the Adminis
trator of the United States Environ
mental Protection Agency, or an au
thorized representative. 

<vil Transporters storing manifested 
shipments of hazardous waste in con
tainers meeting the requirements of 40 

Application means the EPA stand
ard national for1ns for applying for a 
permit, including any additions, revi
sions or modifications to the forms; or 
forms approved by EPA for use in ap-
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prov1~d Stat.es, including any appro\'ed 
1nodifications or revisions. Application 
also includes the infonnalion rPquired 
by Lhc Director under §§ 270.14-
270.29 (contents of Part B of the 
RCl-lA application). 

Approved prugra111 or approved Slate 
means a State which has been ap
proved or authorized by EPA under 
Part 271. 

AquiJer tneans a geological forn1a
tion, group of forrnations, or part of a 
formation that is capable of yielding a 
significant amount of water to a well 
or spring. 

Closure means the act of securing a 
Hazardous Waste Management facility 
pursuant to the requirements of 40 
CFR Part 264. 

CWA means the Clean Water Act 
(formerly referred to as the Federal 
Water Pollution Control Act or Feder
al Water Pollution Control Act amend
ments of 1972) Pub. L. 92-500, as 
amended by Pub. L. 92-217 and Pub. L. 
95-576; 33 U.S.C. 1251 et seq. 

Director means the Regional Admin
istrator or the State Director, as the 
context requires, or an authorized rep
resentative. When there is no ap
proved State program. and there is an 
EPA administered program, Director 
means the Regional Administrator. 
When there is an approved State pro
gram, Director normally means the 
State Director. In some circumstances, 
however, EPA retains the authority to 
take certain actions even \Vhen there 
is an approved State program. In such 
cases, the term Director means the Re
gional Administrator and not the 
State Director. 

Disposal means the discharge, de
posit, injection, dumping, spilling, 
leaking, or placing of any hazardous 
waste into or on any land or water so 
that such hazardous waste or any con
stituent thereof may enter the envi
ronment or be emitted into the air or 
discharged into any waters, including 
ground water. 

Disposal facility means a facility or 
part of a facility at which hazardous 
waste is intentionally placed into or on 
the land or water, and at \Vhich haz
ardous \Va.Ste will remain after closure. 

Draft permit means a document pre
pared under § 124.6 indicating the Di
rector's tentative decisiori to issue or 

deny. 1nodify, re\'oke and reissue, tt'f
tninate. or reissue a pcnnit. A 11oticf' of 
intent. tu ltTn1inate a pennil, and a 
notice of intent to deny a pennit. as 
discussed in § 124.5, are types of draft 
pennits. A denial of a request for 
lnodification, revocatien and reis
suance. or termination, as discussed in 
§ 124.5 is not a "draft permit." A pro
posed permit is not a draft permit. 

Elenientary neutralization unit 
means a device ·which: 

(a) Is used for neutralizing wastes 
which are hazardous \Vastes only be
cause they exhibit the corrosivity 
characteristic defined in § 261.22 of 
this chapter, or are listed in Subpart D 
of Part 261 of this chapter only for 
this reason; and 

(b) Meets the definition of tank, con
tainer, transport vehicle, or vessel in 
§ 260.10 of this chapter. 

Emergency pennit means a RCRA 
permit issued in accordance with 
§ 270.61. 

Envi"ronmental Protection Agency 
<EPA) means the United States Envi
ronmental Protection Agency. 

EP.4 ineans the United States Envi
ronmental Protection Agency. 

Existing hazardous waste manage
ment <HW11'1) facility or existing facili
ty means a facility which was in oper
ation or for which construction com
menced on or before November 19, 
1980. A facility has commenced con
struction if: 

<a> The owner or operator has ob
tained the Federal, State and local ap
provals or permits necessary to begin 
physical construction; and either 

(b)(l) A continuous on-site, physical 
construction P.rogram has begun; or 

(2) The owner or operator has en
tered into contractual obligations 
\Vhich cannot be cancelled or modified 
without substantial loss-for physical 
construction of the facility to be com
pleted \Vithin a reasonable time. 

Facility or activity means any HV/f..1: 
facility or any other facility or activity 
(including land or appurtenances 
thereto) that is subject to regulation 
under the RCRA program. 

Federal, State and local approvals or 
permits necessary to begin physical 
construction n1eans permits and ap
provals required under Federal. State 
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tll" Jueal hazardnus waslc control stat
utes, regulations or ordinances. 

Final a11thorizalio11 n1eans approval 
by EPA of a State program which has 
1net the rcquiren1euts of scclion 
3006(b) of RCRA and the applicable 
requiren1ents of Part 271, Subpart A. 

Generator 1neans any person, by site 
location, \Vhosc act, or process pro
duces "hazardous waste" identified or 
listed in 40 CFR Part 2fi 1. 

Ground water means water below 
the land surface in a zone of satura
tion. 

Hazardous waste means a hazardous 
waste as defined in 40 CFR 261.3. 

Hazardous Waste Management facil
ity <HWM facility) means all contigu
ous land, and structures, other appur
tenances, and improvements on the 
land, used for treating, storing, or dis
posing of hazardous waste. A facility 
may consist of several treatment, stor
age, or disposal operational units (for 
example, one or more landfills, surface 
impound1nents, or combinations of 
them>. 

HW.11.I facility means Hazardous 
Waste Management facility. 

Injection well means a well into 
which fluids are being injected. 

In operation means a facility which 
is treating, storing, or disposing of 
hazardous waste. 

Interim authorization means ap
proval by EPA of a State hazardous 
waste program which has met the re
quirements of section 3006(c) of 
RCRA and applicable requirements. of 
Part 271, Subpart B. 

Major facility means any facility or 
activity classified as such by the Re
gional Administrator, or. in the case of 
approved State programs, the Region
al Administrator in conjunction with 
the State Director. 

Manifest means the shipping docu
ment originated and signed by the 
generator which contains the informa
tion required by Subpart B of 40 CFR 
Part 262. 

National Pollutant Discharge Elimi
nation System means the national pro
gram for issuing, modifying, revoking 
and reissuing, terminating, monitoring 
and enforcing permits, and imposing 
and enforcing pretreatment require
ments, under sections 307, 402, 318, 

Title 40-Protection of Environment 

and 405 of the CW A. 'The tr•nn in
cludes an approved progratn. 

NPDES 1ueans National Pollutant 
Discharge Eli111ination System. 

New HWM facility means a llazard
ous Waste Managc1uenl facility which 
began operation or for which conslruc
tio11 com111enced after November 19, 
1980. 

OJJ-sile means any site which is not 
on~site. 

On-site means on the same or geo
g-raphically continguous property 
which may be divided by p-Ublic or pri
vate right<s)-of-way, provided the en
trance and exit between the properties 
is at a cross-roads intersection, and 
access is by crossing as opposed to 
going along, the right(s)-of-way. Non
contiguous properties owned by the 
san1e person but connected by a right
of-way which the person controls and 
to which the public does not have 
access, is also considered on-site prop
erty. 

Owner or operator means the owner 
or operator of any facility or activity 
subject to regulation under RCRA. 

Permit means an authorization, li
cense, or equivalent control document 
issued by EPA or an approved State to 
implement the requirements of this 
part and Parts 271 and 124. Permit in
cludes pern1it by rule (§ 270.60), and 
emergency pern1it (§ 270.61). Permit 
does not include RCRA interim status 
<Subpart G of this part), or any 
permit which has not yet been the 
subject of final agency action, such as 
a draft pern1it or a proposed permit. 

Permit-by.rule means a provision of 
these regulations stating that a facili
ty or activity is dee1ned to have a 
RCRA permit if it meets the require· 
men ts of the provision. 

Person n1eans an individual, associa
tion, partnership, corporation, munici· 
pality. State or Federal agency, or an 
agent or employee thereof. 

Phase I means that phase of the 
Federal hazardous waste management 
program commencing on the effective 
date of the last of the following to be 
initially promulgated: 40 CFR Parts 
260, 261, 262, 263, 265, 270 and 271. 
Pro1nulgation of Phase I refers to pro
mulgation of the regulations necessary 
for Phase I to begin. 
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Phai;c II Bh:ans t llat phase of F'eder
al hazardous wai;te 1nanagenH'nl pro
gran1 con1n1encing on Lhe <'t'fective 
dale of the first Subpart of 40 CPR 
Part 264, Subparts }' through R to be 
initially pro1nulgated. Pro1nt-1lgation of 
Phase II refer.:; to pro1nulgntion of the 
regulations neces;.;ary for Phase II to 
begin. 

Physical construction means excava
tion, movement of earth, erection of 
forms or structures, or similar activity 
to prepare an HWM facility to accept 
hazardous waste. 

POT\V means pliblicly owned treat
ment works. 

Publicly owned treat1nent uJorks 
CPOTW> means any device or system 
unsed in the treatment (including re
cycling and reclan1ationl of municipal 
sewage or industrial \Vastes of a liquid 
nature which is owned by a State or 
municipality. This definition includes 
sewers, pipes, or other conveyances 
only if they convey wastewater to a 
POTW providing treatn1ent. 

RCRA means the Solid Waste Dis
posal Act as an1ended by the Resource 
Conservation and Recovery Act of 
1976 (Pub. L. 94-580, as amended by 
Pub. L. 95-609 and Pub. L. 96-482, 42 
U.S.C. 6901 et seq.) 

Regional Ad1ninistrator means the 
Regional Administrator of the appro
priate Regional Office of the Environ
mental Protection Agency or the au· 
thorized representative of the Region
al Administrator. 

Schedule af compliance means a 
schedule of remedial measures includ
ed in a permit, including an enforcea
ble sequence of interim requirements 
(for example, actions, operations, or 
milestone events) leading to compli
ance With the Act and regulations. 

SDWA means the Safe Drinking 
Water Act <Pub. L. 95-523, as amended 
by Pub. L. 95-1900; 42 U.S.C. 3001 et 
seq.). 

Site means the land or water area 
where any facility or activity is phys
ically located or -conducted, including 
adjacent land used in connection with 
the facility or activity. 

Slate means any of the 50 States, 
the District of Columbia, Guam, the 
Commonv.realth of Puerto Rico, the 
Virgin Islands, American Samoa, and 

the Co1nnu1nwcalth of till' Northern 
Mariana lsl:uids. 

State Director nH:·:u1s the chief ad
ministralive officer of any StatP 
agency opt:raling an approved pro
gram. or the delcgaled representative 
of the State Director. If responsibility 
is divided among t\vo or n1ore St.ate 
agencies, State Direct.or means the 
chief administrative officer of the 
State agency authorized to perforn1 
the particular procedure or function 
to \Vhich reference is n1ade. 

State/EPA Agree1ncnt n1eans an 
agreement between the Regional Ad
ministrator and the State which co
ordinates E.PA and State activities, re
sponsibilities and progra1ns. 

Storage means the holding of haz
ardous waste for a temporary period, 
at the end of which the hazardous 
waste is treated, disposed, or stored 
elsewhere. 

Transfer facility means any trans
portation-related facility including 
loading docks, parking areas, storage 
areas and other similar areas where 
shipments of hazardous waste are held 
during the normal course of transpor
tation. 

Transporter means a person engaged 
in the off-site transportation of haz
ardous \Vaste by air, rail, highway or 
water. 

Treatment means any method, tech
nique, or process, including neutraliza
tion, designed to change the physical, 
chernical, or biological character or 
composition of any hazardous waste so 
as to neutralize such wastes, or so as 
to recover energy or material re
sources from the waste, or so as to 
render such \Vaste non·hazardous, or 
less hazardous; safer to transport, 
store, or dispose of; or amenable for 
recovery, amenable for storage, or re
duced in volume. 

UIC rneans the Underground Injec
tion Control Program under Part C of 
the Safe Drinking Water Act, includ
ing an approved program. 

Underground injection n1eans a \Vell 
injection. 

Underground source of drinking 
water ( USDW) means an aquifer or its 
portion: 

Ca)(l) Which supplies any public 
water system; or 
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(2) Which ('ontains a sufficicnl 
quantity of ground water to supply a 
public waler ::;ystem: and 

(i) Currently suppJil,S drinking water 
for hu1nan conslunption; or 

(ii) Contains fewer than 10,000 mg/I 
total dissolved solids; and 

(b) Which is not an exempted aqui-
fer. 

USDW means underground source of 

t ial ndvt-rse effects of the lict·nsed ac
tivity and propcrtie:; listed or pligible 
for listing in the National Register of 
'Historic Places. The Act's rcquirc
n1enls are to be ilnplemenled in Coop
eration with Slate IIistoric Preserva~ 
Uon Officers and upon notice to, and 
when appropriate. in consultation 
with the Advisory Council on Historic 
Preservation. 

(cl The Endangered Species Act. 16 
U.S.C. 1531 et seq. Section 7 of the Act 
and hnplementing regulations (50 
CFR Part 402) require the Regional 
Adn1inistrator to ensure, in consulta
tion with the Secretary of the Interior 
or Commerce, that any action author
ized by EPA is not likely to jeopardize 
the continued existence of ally endan
gered or threatened species or adverse
ly affect its critical habitat. 

drinking water. 
Wastewater treat11ient unit means a 

device which: 
<a) Is part of a wastewater treatn1ent 

facility which is subject to regulation 
under either Section 402 or Section 
307(b) of the Clean Water Act; and 

(b) Receives and treats or stores an 
influent v.rastewater which is a hazard
ous ·waste as defined in § 261.3 of this 
chapter, or generates and accumulates 
a \Vastewater treatment sludge which 
is a hazardous waste as defined in 
§ 261.3 of this chapter. or treats or 
stores a wastewater treatment sludge 
which is a hazardous waste as defined 
in § 261.3 of this chapter; and 

(c) Meets the definition of tank in 
§ 260.10 of this chapter. 
[48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 30113, June 30, 19831 

§ 270.3 Considerations under Federal law. 
The following is a list of Federal 

laws that may apply to the issuance of 
permits under these rules. When any 
of these laws is applicable, its proce
dures must be followed. When the ap
plicable law requires consideration or 
adoption of particular permit condi
tions or requires the denial of a 
permit, those requirements also must 
be followed. 

(a) The Wild and Scenic Rivers Act. 
16 U.S.C. 1273 et seq. Section 7 of the 
Act prohibits the Regional Adminis
trator from assisting by license or oth
erwise the construction of any water 
resources project that would have a 
direct, adverse·effect on the values for 
which a national wild and scenic river 
•.vas established. 

(b) The National Historic Preseroa
tion Act of 1966. 16 U.S.C. 470 et seq. 
Section 106 of the Act and implement
ing regulations C36 CFR Part 800) re
quire the Regional Administrator, 
before issuing a license, to adopt meas
ures when feasible to mitigate paten-

Cd) The Coastal Zone llianagement 
Act. 16 U.S.C. 1451 et seq. Section 
307(c) of the Act and implementing 
regulations (15 CFR Part 930) prohibit 
EPA from issuing a permit for an ac
tivity affecting land or v.rater use in 
the coastal zone until the applicant 
certifies that the proposed activity 
complies with the State Coastal Zone 
Management program, and the State 
or its designated agency concurs with 
the certification (or the Secretary of 
Commerce overrides the State's non
concurrence). 

(e) The Fish a-11..d Wildlife Coordina
tion Act. 16 U.S.C. 661 et seq. requires 
that the Regional Administrator, 
before issuing a permit proposing or 
authorizing the impoundment <with 
certain exemptions), diversion, or 
other control or modification of any 
body of \Vater, consult with the appro
priate State agency exercising jurisdic· 
tion over wildlife resources to conserve 
those resources. 

(f) Executive orders. [Reserved] 

<Clean Water Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act (42 U.S.C. 300f et 
seq.), Clean Air Act <42 u.s.c. 7401 et seq.), 
Resource Conservation and Recovery Act 
(42 U .. S,C. 6901 et·seq.)) 
[48 FR 14228, Apr l, 1983, as amended at 48 
FR 39622, Sept. 1, 1983] 

§ 270.4 Effect. of u permit. 
(a) Compliance \Vith a RCRA permit 

during its term constitutes compli-
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ance, for 1n1rposP~; of c11forcl'1nent, 
wit.h SuUt itle C of llCRA. IIOWl'\'l'r a 
pcnnit 1nay be n1odifit>d. rt'Voked a.nci 
rl'issut'd. or ti·nninated during its tenn 
for l'aust' as st•t forth in §§ 270.41 and 
270.43. 

Cbl The issuance of a permit does 
not convey any property rights of any 
sort, or any exclusive privilege. 

(c) The issuance of a pern1it does not 
authorize any injury to persons or 
properly or invasion of other private 
rights. or any infringement of State or 
local law or regulations. 

§ 270.5 Noncompliance and program re
porting by the Director. 

The Director shall prepare quarterly 
and annual reports as detailed below. 
When the State is the permit-issuing 
authority, the State Director shall 
submit any reports required under this 
section to the Regional Administrator. 
When EPA is the permit-issuing au
thority, the Regional Administrator 
shall submit any report required 
under this section to EPA Headquar
ters. For purposes of this section only, 
RCRA permittees shall include RCRA 
interim status facilities, \Vhen appro
priate. 

(a) Quarterly reports. The Director 
shall submit quarterly narrative re
ports for major facilities as follows: 

(1) Format. The report shall use the 
following format: 

(i) Information on noncompliance 
for each facility; 

(ii) Alphabetize by permittee name. 
When two or more permittees have 
the same name, the lowest permit 
number shall be entered first; 

(iii) For each entry on the list, in
clude the following information in the 
following order: 

CA) Name, location. and permit 
number of the noncomplying permit
tee. 

CB) A brief description and date of 
each instance of nonco1npliance for 
that .permittee. Instances of noncom
pliance may include one or more of 
the kinds set forth in paragraph (a}(2) 
of this section. When a pern1ittee has 
noncompliance of more than one kind, 
combine the infor1nation into a sihgle 
entry for each such permittee. 

iC) 1'he dat1·(s) and a brit'f c!Pscrip
tion of !hf' nctin1Hsl ta\u'n by liH' Di· 
rector to ;_•nsurc ron1plia1H'\'. 

CDl St.atns of the instan<·p1:.;) of non
con1nlianct' wilh th(' date of tile re\·iew 
of the status or the date of rt'solulion. 

(E) Any details which tend to ex
plain or n1itigate the instance(sl of 
noncon1pliance. 

(2) Instances of nonconipliance to be 
teported. Any instances of noncompli
ance within the following categories 
shall be reported in successive reports 
until the noncompliance is reported as 
resolved. Once noncompliance is re
ported as resolved it need not appear 
in subsequent reports. 

CD Failure to complete construction 
ele1nents. When the permittee has 
failed to complete, by the date speci
fied in the pennit, an elen1ent of a 
con1pliance schedule involving either 
planning for construction (for exa1n
ple, award of a contract, preliminary 
plans), or a construction step (for ex
ample, begin construction, attain oper
ation level); and the permittee has not 
returned to compliance by accomplish
ing the required element of the sched
ule within 30 days from the date a 
compliance schedule report is due 
under the permit. 

(ii) Modifications· to schedules of 
compliance. When a schedule of com· 
pliance in the permit has been modi
fied under § 270.41 or § 270.42 because 
of the permit.tee's noncompliance. 

<iii> Failure to complete or provide 
compliance schedule or monitoring re
ports. When the permittee has failed 
to complete or provide a report re
quired in a permit compliance sched
ule <for example, progress report or 
notice of noncompliance or compli
ance> or a monitoring report; and the 
permittee has not submitted the com
plete report within 30 days from the 
date it is due under the permit for 
compliance schedules, or from the 
date specified in the permit for moni
toring reports. 

(iv) Deficient reports. When the re
quired reports provided by the perinit
tee are so deficient as to cause misun
derstanding by the Director and thus 
impede the review of the status of 
compliance. 

Cv) Noncompliance with other 
permit requirements. Noncompliance 
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shall be reported in u-1c following cir
cu1nslance,;: 

(A) Whenever the pennilll·C ha.<; vio
lated a pern1it require1nent <otlH'r 
than reported under paragraph 
(a)(2)(iJ or (ii) of this section>, and has 
not returned to co1npliance within 45 
days fro1n the date reporting of non
contpliance was due under the permit; 
or 

(Bl When the Director determines 
that a pattern of noncompliance exists 
for a major facility permittee over the 
most recent four consecutive reporting 
periods. This pattern includes any vio
lation of the same requirement in two 
consecutive reporting periods, and any 
violation of one or more requirements 
in each of four consecutive reporting 
periods; or 

(C} When the Director- determines 
significant permit non-compliance or 
other significant event has occurred 
such as a fire or explosion or migra
tion of fluids into a USDW. 

(vi) All other. Statistical information 
shall be reported quarterly on all 
other instances of noncompliance by 
major facilities \:.rith permit require
ments not otherwise reported under 
paragraph <a> of this section. 

<b> Annual reports. 
(1) Annual noncompliance report. 

Statistical reports shall be submitted 
by the Director on nonmajor RCRA 
permittees indicating the total number 
reviewed, the number of noncomply
ing nonmajor permittees, the number 
of enforcement actions, and number of 
permit modifications extending com
pliance deadlines. The statistical infor
mation shall be organized to follow 
the types of noncompliance listed in 
paragraph (a) of this section. 

(2) In addition to the annual non
compliance report, the Director shall 
prepare a "program report" which 
contains information <in a manner and 
form prescribed by the Administrator> 
on generators and transporters and 
the permit status of regulated facili
ties. The Director shall also include. 
on a biennial basis, summary informa
tion on the quantities and types. of 
hazardous wastes generated, trans
ported, treated, stored and disposed 
during the preceding odd-numbered 
year_ This summary information shall 
be reported in a manner and form pre-
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:-;cribt~d by Lhe Ad1ninist.ralor and shall 
be rl'POrte<l at~conling- t.o EPA charn.c
teri:-;tics and lists of hazardou.5 wastes 
at. 40 CFR Part 2ti l. 

(c) Schedule. 
(1) :F'or all quarterly reports. 011 the 

la!il working day of May, August, No
vember, and February, the State Di
rector shall sub1nit to the Regional 
Administrator information concerning 
noncompliance with RCRA permit re
quirements by major facilities in the 
State in accordance with the following 
schedule. The Regional Administrator 
shall prepare and submit information 
for EPA-issued pennits to EPA I-Iead
quarters in accordance with the same 
schedule. 

QUARTERS COVERED BY REPORTS ON 

NONCOMPLIANCE BY MAJOR DISCHARGERS 

[Dale for compte\ion of reports} 

January, February, and Ma1ch •. 
April. May. and June. ········-·. 
Ju~i. Augus~ and Septemb& .... 
October, No-rember, and De-

cember. 

'May 31 
'August 31 
' November 30 
'February 28 

' Reports must be made available 10 t11e public for inspec. 
lion and copying on this date. 

[48 FR 14228, Apr. l, 1983, as amended at 48 
FR 30113, June 30, 1983] 

§ 270.6 References. 

Ca) When used in Part 270 of this 
chapter, the following publications are 
incorporated by reference: 

"Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods," 
EPA Publication SW-846 <First Edi
tion, 1980, as updated by Revisions A 
<August, 1980), B <July, 1981), and c 
<February, 1982) or <Second Edition, 
1982). The first edition of SW-846 is 
no longer in print. Revisions A and B 
are available from EPA, Office of 
Solid Waste, (WH-565-B), ·401 M 
Street, SW., Washington, D.C. 20460. 
Revision C is available from NTIS, 
5285 Port Royal Road, Springfield, 
Virginia 22161. The second edition of 
SW-846 includes material from the 
first edition and Revisions A, B, and C 
in a reorganized format. It is available 
from the Superintendent of Docu
ments, U.S. Government Printing 
Office, Washington, D.C. 20402, (202} 
783-3238, on a subscription basis, and 
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future' updates will auto1natically be 
111nilc<l t.o U1e sut:iscribl•r. 

(bl The refrrl·tH:es listed Jn para
Braph (a) of lhi:o sect.ion are also avail
able for insµection at the Office of the 
FEDERAL RL'GIS'l'EH, 1100 L Street, N.\V., 
Washington, D.C. 20408. These incor
porations by reference were approved 
by the Direclor of the Federal Regis
ter. These n1aterials are incorporated 
as they exist on the date of approval 
and a notice of any change in these 
materials will be published in the Fed
eral Register. 

[48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 30113, June 30, 19831 

§§ 270.7-270.9 [Reserved] 

Subpart B-Permit Applii:ation 

§ 270.10 General application requirements. 

(a) Permit application. Any person 
who is required to have a permit <in
cluding new applicants and permittees 
with expiring permits> shall complete, 
sign, and sub1nit an application to the 
Director as described in this section 
and §§ 270.70 through 270.73. Persons 
currently authorized with interim 
status shall apply for permits when re
quired by the Director. Persons cov
ered by RCRA permits by rule 
(§ 270.60), need not apply. Procedures 
for applications, issuance and adminis
tration of emergency pern1i ts are 
found exclusively in § 270.61. 

(b) Who applies? When a facility or 
activity is owned by one person but is 
operated by another person, it is the 
operator's duty to obtain a permit, 
except that the owner must also sign 
the Permit application. 

(c) Completeness. The Director shall 
not issue a permit before receiving a 
complete application for a permit 
except for permits by rule, or en1er
gency permits. An application for a 
pern1it is complete \Vhen the Director 
receives an application form and any 
supplemental information which are 
completed to his or her satisfaction. 
The completeness of any application 
for a permit shall be judged independ
ently of the status of any other permit 
application or Permit for the same fa
cility, For EPA-Administered pro
grams, an application which ls re
viewed under § 124.3 is complete when 

the Din·ctor receives inforn1ation 
listed in a notic:e of deficit'ncy. 

(d) lnfonnation rcquin'1ncl1ts. All 
applicn.nts for RCRA perinils shall 
provide inforn1ation set forth in 
§ 270.13 and applicable sections in 
§§ 270.14 through 210.29· to the Direc
tor, using the application fonn provid
ed by the Director. 

(e) Existiug HWM facilities. <l> 
Owners and operators of existing haz
ardous waste management facilities 
must sub1nit Part A of their permit ap
plication to the Regional Administra
tor no later than (i) six inonths after 
the da:te of publication of regulations 
which first require them to comply 
with the standards set forth in 40 CFR 
Parts 265 or 266, or (ii) thirty days 
after the date they first become sub
ject to the standards set forth in 40 
CFR Parts 265 or 266, whichever first 
occurs. 

[NOTE: For facillties which must comply 
with Part 265 because they handle a waste 
listed in EPA's May 19, 1980, Part 261 regu
lations ( 45 FR 33006 et seq.), the deadline 
for submitting an application is November 
19, 1980. Where other' existing facilities 
must begin in complying with Parts 265 or 
266 at a later date because of revisions to 
Parts 260, 261, 265, or 266, the Administra
tor will specify in the preamble to those re
visions when those facilities must submit a 
Permit applicationJ 

(2) The Ad1ninistrator may by publi
cation in the FEDERAL REGISTER extend 
the date by which owners and opera
tors of specified classes of existing 
hazardous waste management facili
ties must submit Part A of their 
permit application if he finds that CD 
there has been substantial confusion 
as to \Vhether the owners and opera
tors of such facilities were required to 
file a permit application and <ii> such 
confusion is attributed to ambiguities 
in EPA's Parts 260, 261, 265, or 266 
regulations. 

(3) The Administrator may by com
pliance order issued under Section 
3008 of RCRA extend the date by 
which the owner and operator of an 
existh1g hazardous waste management 
facility must submit Part A of their 
permit application. 

(4) At any time after promulgation 
of Phase II the owner and operator of 
an existing HWM facility may be re-
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quired lo s11b1nil Parl B of lhcir 
pcnnil application. 'fhc State Director 
n1ay require submission of Pnrt B (01· 

equivalent con1plct.ion of the St.ate 
RCRA application proces.:;l if the 
State in which the facility is located 
has rec{~ivcd inlerin1 authorization for 
Phase II or final authoriz.'l.tion; if not, 
the Regional Adn1inistrator may re
quire sub1nission of Part B. Any owner 
or operator shall be allowed at least 
six months frorn the date of request to 
submit Part B of the application. Any 
owner or operator of an existing HWM 
facility may voluntarily submit Part B 
of the application at any time. 

C5) Failure to furnish a requested 
part B application on time, or to fur
nish in full the infor1nation required 
by the Part B application, is grounds 
for termination of interim status 
under Part 124. 

(f) New HWM facilities. (1) Except 
as provided in paragraph (f)(3) of this 
section. no person shall begin physical 
coastruction of a new lIWM facility 
without having submitted Part A and 
Part B of the permit application and 
having received a finally effective 
RCRA permit. 

(2) An application for a permit for a 
new HWM facility (including both 
Part A and Part B> may be filed any 
time after promulgation of those 
standards in Part 264, Subpart I et seq. 
applicable to such facility. The appli~ 
cation shall be filed with the Regional 
Administrator if at the time of appli
cation the State in which the new 
HWM facility is proposed to be located 
has not received Phase II interim au
thorization for permitting such facili
ty or final authorization; other\Vise it 
shall be filed with the State Director. 
Except as provided in paragraph (f){3) 
of this section, all applications must 
be submitted at least 180 days before 
physical construclion is expected to 
commence. 

(3) After November 19, 1980, but 
prior to the effective date of those 
standards in Part 264, Subpart I el 
seq., which are applicable to his facili
ty, a person may begin physical con
struction of a ne\V IIWM facility, 
except for landfills, injection wells, 
land treatment facilities or surface im
poundments (as defined in 40 CFR 
260.10>, without having received a fi-

Title 40-Protection of Environment 

nally effective }{CH.A penni\ .• if prior 
to begionin~ p-hy.sica\ construction, 
.such person has: 

(i l Obtained the l•\,dcral, State and 
local approvals or pt>nnits nr-crssary to 
begin phy.sical construction; 

(ii) Sub1nitted Part A of the permit 
application; and 

(iii) Made a co1nn1itn1ent to complete 
physical construction of the facility 
within a reasonable time. Such per
sons may continue physical construc
tion of the HWM facility after the ef
fective date of the permitting stand
ards in Part 264, Subpart I et seq., ap
plicable to his facility if he submits 
Part B of the permit application on ·or 
before the effective date of such 
standards <or on some later date speci
fied by the Administrator}. Such 
person must not operate the HWM fa
cility without having received a finally 
effective RCRA permit. 

(g) Updating pennit applications. 
( 1) If any owner or operator of a 
HWM facility has filed Part A of a 
permit application and has not yet 
filed Part B, the owner or operator 
shall file an amended Part A applica
tion: 

{i) With the Regional Administrator, 
if the facility is located in a State 
which has not obtained interim au
thorization for phase II or final au
thorization, within six months after 
the promulgation of revised regula
tions under Part 261 listing or identi
fying additional hazardous wastes, if 
the facility is treating, storing, or dis
posing of any of those newly listed or 
identified \Vastes. 

(ii) With the State Director, if the 
facility is located in a State which has 
obtained Phase II interim authoriza
tion or final authorization, no later 
than the effective date of regulatory 
provisions listing or designating waStes 
as hazardous in that State in addition 
to those listed or designated under the 
previously approved State program. if 
the facility is treating, storing, or dis
posing of any of those newly listed or 
designated wastes; or 

(iii) As necessary to comply with 
provisions of § 270.72 for changes 
during interim status or with the anal
ogous provisions of a State program 
approved for final authorization or in
terim authorization for Phase II. Re-
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vbt'd Part A applications neC"t'ssary to 
co1nply \ViLh the Drovisions of§ 270.72 
shall be filed with the Rt'gional Ad-
1ninist.rat.or if the St.ale in which the 
facility in question il-i lof'atcd does not 
have Phase II interitn authorization or 
final authorization; otherwise it shall 
be filed with the State Director <if the 
State has an analogous provision). 

!2) The owner or operator of a facili
ty who fails to comply with the updat.. 
ing requirements of paragraph (g)( 1) 
of this section does not receive interim 
status as to the wastes not covered by 
duly filed Part A applications. 

Ch) Reapplications. Any HWM facili
ty with an effective pern1it shall 

. submit a ne\v application at least 180 
days before the expiration date of the 
effective permit, unless permission for 
a later date has been granted by the 
Director. <The Director shall not grant 
permission for app1ications to be sub
mitted later than the expiration date 
of the existing permit.) 

(i) Ree-0rdkeeping. Applicants shall 
keep records of all data used to com
plete permit applications and any sup
plemental information submitted 
under §§ 270.lO(d), 270.13, 270.14 
through 270.21 for a period of at least 3 
years from the date the application is 
signed. 

[48 FR 14228, Apr. 1, 1983; 48 FR 30114, 
June 30, 19831 

§ 270.11 Signatories to permit applications 
and reports. 

(a) Applications. All permit applica
tions shall be signed as follo\vs: 

( 1) Far a corporation: by a responsi
ble corporate officer. For the purpose 
of this section, a responsible corporate 
officer means (i) A president, secre
tary, treasurer, or vice-president of the 
corporation in charge of a principal 
business function, or any other person 
who performs similar policy- or deci
sionmaking functions for the corpora
tion, or (ii) the manager of one or 
more manufacturing, production or 
operating facilities employing more 
than 250 persons or having gross 
annual sales or expenditures exceed
ing $25 million <in second-quarter 1980 
dollars), if authority to sign docu
ments has been assigned or delegated 
to the manager in accordance with 
corporate procedures. 

NuTF:: F;PA do•·s nol n·quin· spt•dfiC' as
signmPul.s or dl'!Pgation,.; of nut11oritv to rt'· 
.-;pon.sibk corporalP officPrs kil'ntifipd in 
§ 270.IliaHlHil. The Agcnry will prPS\lllll' 
that thest• rco;ponsiblc eorporale offiepr:; 
haYt' I ht' requisitP authority tu sign Pl'rn1it 
applications unless the corporation ha:; noti
fied the Director· to Lhe C'ontrary. Corporate 
procedure:; governing authority to sign 
permit applications may provide for assign
ment or delegation t.o applicable corporate 
positions under§ 270.ll(a)(l)(ii) rather than 
to specific individuals. 

C2) For a partnership or sole propri
etorship; by a general partner or the 
proprietor, respectively; or 

(3) For a 1nunicipality, State, Feder
al, or other public agency: by either a 
principal executive officer or ranking 
elected official. For purposes of this 
section, a principal executive officer of 
a Federal agency includes: (i) The 
chief executive officer of the agency, 
or OD a senior executive officer having 
responsibility for the overall oper
ations of a principal geographic unit 
of the agency (e.g., Regional Adminis
trators of EPA). 

(b} Reports. All reports required by 
permits and other information re
quested by the Director shall be 
signed by a person described in para
graph <a) of this section, or by a duly 
authorized representative of that 
person. A person is a duly authorized 
representative only if: 

Cl) The authorization is made in 
writing by a person described in para
graph (a) of this section; 

(2) The authorization specifies 
either an individual or a position 
having responsibility for overall oper
ation of the regulated facility or activ
ity such as the position of plant man
ager, operator of a well or a \\'ell field, 
superintendent, or position of equiva· 
lent responsibility. CA duly authorized 
representative may thus be either a 
named individual or any individual oc
cupying a named position); and 

(3) The written authorization is sub
mitted to the Director. 

(C) Changes lo authorization. If an 
authorization under paragraph (b) of 
this section is no longer accurate be
cause a different individual or position 
has responsibility for the overall oper
ation of the facility, a new authoriza
tion satisfying the requirements of 
paragraph (b) of this section must be 
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.subrnitted to tl1C' IJirector prior to or 
togr.thcr with any reports. infonna
tion, or applicalions to be signed by an 
authorized representative. 

Cd> Ccrtifieatiori. Any person signing 
a document under paragraph Ca) or (b) 
of this seclion shall 1nakc the follow
ing certification: 

I certify under penalty of law that this 
document and all attachn1ent.s were pre
pared under my direction or supervision in 
accordance with a system designed to assure 
that qualified personnel properly gather 
and evaluate the information submitted. 
Based on my inquiry of the person or per
sons who n1anage the system, or those per
sons directly responsible for gathering the 
information, the information submitted is, 
to be the best of my knowledge and belief, 
true, accurate, and complete. I am aware 
that there are significant penalties for sub
mitting false information, including the pos
sibility of fine and imprisonment for know
ing violations. 
<Clean Water Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act C42 U.S.C. 300! et 
seq.l, Clean Air Act (42 U.S.C. 7401 et seq.), 
Resource Conservation and Recovery Act 
(42 U.S.C. 6901 etseqJ) 
(48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 39622, Sept. l, 19831 

§ 270.12 Confidentiality of information. 

(a) In accordance \Vith 40 CFR Part 
2, any information submitted to EPA 
pursuant to these regulations may be 
claimed as confidential by the submit
ter. Any such claim must be asserted 
at the time of submission in the 
manner prescribed on the application 
form or instructions or, in the case of 
other submissions, by stamping the 
words "confidential business informa
tion" en each page containing such in
formation. If no claim is made at the 
time of submission, EPA may make 
the information available to the public 
without further notice. If a claim is as
serted, the information will be treated 
in accordance with the procedures in 
40 Cl<"'R Part 2 <Public Information). 

(b) Claims of confidentiality for the 
name and address of any permit appli
cant or permittee will be denied. 

§ 270.13 Contents of Part A of lhc pern1it 
application. 

Part A of the RCRA application 
shall include the following informa· 
tion: 

Title 40-Protection of Environment 

Ut) 'I'he aclivities conducted by the 
applicant which require it to oblain a 
permit under RCH.A. 

Cb> Name, n1ailing address, and loca
tion, including latitude and longitude 
of the facility for which the applica
tion is submitted. 

(c) Up to four SIC codes which best 
reflect the principal products or serv
ices provided by the facility. 

(d) The operator's name, address, 
telephone nu1nbei-, ownership status, 
and status as Federal, State, private, 
public, or other entity. 

(e) The name, address. and phone 
number of the owner of the facility. 

Cf} Whether the facility is located on 
Indian lands. 

(g) An indication of whether the fa
cility is new or existing and whether it 
is a first or revised application. 

(h) For existing facilities, (1) a scale 
drawing cf the facility showing the lo
cation of all past, present, and future 
treatment, storage, and disposal areas~ 
and (2) photographs of the facility 
clearly delineating all existing struc
tures; existing treatment. storage, and 
disposal areas; and sites of future 
treatment, storage, and disposal areas. 

<D A description of the processes to 
be used for treating, storing, and 'dis
posing of hazardous waste, and the 
design capacity of these items. 

(j) A specification of the hazardous 
wastes listed or designated under 40 
CFR Part 261 to be treated, stored, or 
disposed of at the facility, an estimate 
of the quantity of such wastes to be 
treated, stored, or disposed annually, 
and a general description of the proc
esses to be used for such wastes. 

(k) A listing of all permits or con~ 
struction approvals received or applied 
for under any of the following pro
grams: 

<1) Hazardous Waste Management 
program under RCRA. 

(2) UIC program under the SWDA. 
(3) NPDES program under the 

CWA. 
C4l Prevention of Significant Dete

rioration CPSD) program under the 
Clean Air Act. 

(5) Nonattainment program under 
the Clean Air Act. 

(6) National Emission Standards for 
Hazardous Pollutants CNESHAPS) 
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preconstn1ctinn appron_li 1111ch:r th<· 
Clean Air Act. 

l'll Ocean dtunpitl!f p('nnit.s under 
the Marint~ Protection Research and 
Sancturaies Act. 

CB) Drt-~d~:e or fill pern1its under sec· 
tion 404 of the CWA. 

(9) Other relevant cn\'ironn1ental 
permits, including State pennits. 

0) A topographic 1nap <or other map 
if a topographic map is unavailable> 
extending one 1nile beyond the proper
ty boundaries of U1e source, depicting 
the facility and each of its intake and 
discharge structures; each of its haz
ardous waste treatment, storage, or 
disposal facilities; each well \\'here 
fluids from the facility are injected 
tinderground; and those wells. springs, 
other surface water bodies, and drink
ing water wells listed in public records 
or otherwise known to the applicant 
\Vithin '/-a mile of the facility property 
boundary. 

(m) A brief description of the nature 
of the business. 

§ 270.14 Contents of Part B: General re
quirements. 

(a) Part B of the permit application 
consists of the general information re
quirements of this section, and the 
specific information requirements in 
§§ 270.14 through 270.29 applicable to 
the facility. The Pa.rt B information 
requirements presented in §§ 270.14 
through 270.29 reflect the- standards 
promulgated in 40 CFR Part 264. 
These information requirements are 
necessary in order for EPA to deter
mine compliance with the Part 264 
standards. If owners and operators of 
H\V!vI facilities can demonstrate that 
the information prescribed in Part B 
can not be provided to the extent re
quired, the Director may n1ake allow
ance for submission of such informa
tion on a case-by-case basis. Informa
tion required in Part B shall be sub
mitted to the Director and signed in 
accordance with requirements in 
§ 270.11. Certain technical data, such 
as design drawings and specifications, 
and engineering studies shall be certi
fied by a registered professional engi
neer. 

(b) General information require
ments. The following information is 

reQuirf'd for all IJ\VM facilitl~s. except 
a.-;§ 26-1.l pro\-ides othpni:ise: 

f.1 l A general dp::;criptiun of Lill· facil
ity. 

(2) Che1nical and ph:o/sical analyses 
o[ the l1az.ardous waste to be handled 
at the facility. At a n1initnum, these 
analyses shall contain all the infonna
tion \Vhich 1nust be known to treat, 
store, or dispose of the wastes proper
ly in accordance with Part 264. 

C3J A copy of the waste analysis plan 
required by § 264.13(b) and. if applica
ble § 264.13(c). 

(4) A description of the security pro
cedures and equipment required by 
§ 264.14, or a justification demonstrat
ing the reasons for requesting a waiver 
of this require1nent. 

C5> A copy of the general inspection 
schedule required by § 264.15(bl; In
clude where applicable, as part of the 
inspection schedule, specific require
ments in §§ 264.174, 264.194, 264.226, 
264.254, 264.273, and 264.303. 

(6) A justification of any request for 
a waiver(s) of the preparedness and 
prevention requirements of Part 264, 
Subpart C. 

(7) A copy of the contingency plan 
required by Part 264, Subpart D. Note: 
Include, where applicable, as part of 
tlle contingency plan, specific require
ments in § § 264.227 and 264.255. 

(8) A description of procedures, 
structures, or equipment .used at the 
facility to: 

(D Prevent hazards in unloading op
erations (for example, ramps, special 
forklifts); 

(ii) Prevent runoff from hazardous 
waste handling areas to other areas of 
the facility or environment, or to pre
vent flooding (for example. berms, 
dikes, trenches); 

<HD Prevent contamination of water 
supplies; 

(iv) Mitigate effects of equipment 
failure and power outages; and 

(v) Prevent undue exposure of per
sonnel to hazardous waste (for exam
ple. protective clothing). 

C9) A description of precautions to 
prevent accidental ignition or reaction 
of ignitable, reactive, or incompatible 
\vastes as required to demonstrate 
compliance with § 264.17 including 
documentation demonstrating compli
ance with§ 264.17(c). 
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ClOl ~'raffic pattern, estirr,atcd 
volun1c (n1unbcr, types of vehicles) 
and control (for exarnple, show turns 
across traffic Janes, and stacking lanes 
(if appropriate); describe access road 
surfacing and load bearing capacity; 
show traffic control signals). 

{11) Facility location information; 
(i) In order to detennine the applica

bility of the seismic standard 
[§ 264.lB(a)] the owner or operator of 
a new facility must identify the politi
cal jurisdiction (e.g., county, township, 
or election district) in which the facili
ty is proposed to be located. 
[Comnient: If Lhe county or election district 
is not listed in Appendix VI of Part 264, no 
further inforni.ation is required to demon
strate compliance wilh § 264.18(a).] 

(ii) If the facility is proposed to be 
located in an area listed in Appendix 
VI of Part 264, the owner or operator 
shall demonstrate compliance with the 
seismic standard. This demonstration 
may be made using either published 
geologic data or data obtained from 
field investigations carried out by the 
applicant. The information provided 
must be of such quality to be accepta
ble to geologists experienced in identi
fying and evaluating seismic activity. 
The information submitted must show 
that either: 

<A> No faults which have had dis
placement in Holocene time are 
present, or no lineations which suggest 
the presence of a fault Cwhich have 
displacement in Holocene time) within 
3,000 feet of a facility are present, 
based on data from: 

Cl) Published geologic studies, 
<2> Aerial reconnaissance of the area 

within a five-mile radius from the fa
cility. 

(3) An analysis of aerial photographs 
covering a 3,000 foot radius of the fa
cility, and 

(4) If needed to clarify the above 
data, a reconnaissance based on walk
ing portions of the area within 3,000 
feet of the facility, or 

CB) If faults Cto include lineations) 
which have had displacement in Holo
cene time are present within 3,000 feet 
of a facility, no faults pass with 200 
feet of the portions of the facility 
where treatment, storage, or disposal 
of hazardous waste will be conducted, 
based on data from a comprehensive 

Title 40-~Protection of Environment 

gcoloi;ic analysis of l he site. Unless a 
site analysis is ot.lu'rwise conclusive 
concerning the absence of faults 
within 200 feet of such portions of the 
facility data shall be obtained fron1 a 
subsurface exploration (trenching) of 
the area within a distance no less than 
200 feet from portions of the facility 
where treatn1cnt, storage, or disposal 
of hazardous waste will be conducted. 
Such trenching shall be performed in 
a direction that is perpendicular to 
known faults (which have had dis
placement in Holocene time) passing 
within 3,000 feet of the portions of the 
facility where treatn1ent. storage, or 
disposal of hazardous waste will be 
conducted. Such investigation shall 
document with supporting maps and 
other analyses, the location of faults 
found. 

[Comment: The Guidance Manual for the 
Location Standards provides greater detail 
on the content of each type of seismic inves
tigation and the appropriate conditions 
under which each approach or a combina
tion of approaches would be used.} 

(iii) Owners and operators of all fa
cilities shall provide an identification 
of whether the facility is located 
within a 100-year floodplain. This 
identification must indicate the source 
of data for such determination and in
clude a copy of the relevant Federal 
Insurance Administration (FIA) flood 
map, if used, or the calculations and 
maps used where an FIA map is not 
available. Information shall also be 
provided identifying the 100-year 
flood level and any other special flood
ing factors (e.g., \vave action) which 
must be considered in designing, con
structing, operating, or maintaining 
the facility to withstand washout from 
a 100-year flood. 

[Comment Where maps for the National 
Flood Insurance Program produced by the 
Federal Insurance Administration <FIA> of 
the Federal Emergency r-Aanag-ement 
Ar;ency are available, they will normally be 
determinative of whether a facility is locat
ed within or outside of the 100-year flood
plain. However. where the FIA map ex
cludes an area (usua11y areas of the flood
plain less than 200 feet in width), these 
areas must be considered and a detennina
tion n1ade as to whether they are in the 100-
year floodplain. Where FIA maps are not 
available for a proposed facility location, 
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ll1P O\\'ll!T or op,'ra!or nui:-.l USP t>(Jllivnk1ll 
m:ipping t1'cllniqll('B to dt>!<'rmiui- wh .. till'r 
!he facility i» withi11 tlw 100-yl•ar flood
µlaiu, and if ;;n localt•d, what tbf' JOO·y(•ar 
flood eleratiun would be.l 

(iv) OwnC'rs and opC'ra.tors of facill
ties located in the 100-YPar floodplnin 
n1u})t pro\•ide the following inforn1a
tion: 

(A) Engineering analysis to indicate 
the various hydrodyna1nic and hydro
static forces expected to result at the 
site as consequence of a 100-year flood. 

CB) Structural or other engineering 
studies showing the design of oper
ational units cc.g., tanks, incinerators) 
and flood protection devices (e.g., 
floodwalls, dikesl at the facility and 
how these will prevent washout. 

(C) If applicable, and in lieu of para
graphs (b)(ll)(iv) CA) and (B) of this 
section, a detailed description of pro
cedures to be followed to remove haz
ardous waste to safety before the facil
ity is flooded, including: 

(1) Timing of such movement rela
tive to flood levels, including estimat
ed time to move the waste, to show 
that such movement can be completed 
before floodwaters reach the facility. 

(2) A description of the locationCs) to 
which the waste will be moved and 
demonstration that those facilities \Vill 
be eligible to receive hazardous waste 
in accordance with the regulations 
under Parts 270, 271, 124, and 264 
through 266 of this chapter. 

<3> The planned procedures, equip
ment, and personnel to be used and 
the means to ensure that such re~ 
sources will be available in time for 
use. 

C4) The potential for accidental dis~ 
charges of the waste during move
ment. 

(V) Existing facilities NOT in compli
ance with § 264.lB(bl shall provide a 
plan showing how the facility will be 
brought into compliance and a sched
ule for compliance. 

(12) An outline of both the introduc
tory and continuing training programs 
by owners or operators to prepare per~ 
sons to operate or maintain the HWM 
facility in a safe manner as r.equired to 
demonstrate compliance v1ith § 264.16. 
A brief description of how training will 
be designed to meet actual job tasks in 

accon.iatH'1' with n·quiren1Pnls H1 * 204.Hi{aH3J. 
tl:-n A copy of thP closure Plan and, 

where appliC'Bble, the po;;t-c\osure plan 
J't•quired by~~ 204.112 rlnd 264.118. In
cluclc'. where applicable, as part of llH· 
plans. specific req11iren1ents in 
§§ 264.178, 264.197, 264.228. 264.258, 
264.280, 264.310, and 264.351. 

Cl4l For existing facilities. documen
tation that a notice has been placed in 
the deed or appropriate alternate in
strun1ent as required by § 264.120. 

(15) The tnost recent closure cost es
thnate for the facility prepared in ac
cordance with § 264.142 plus a copy of 
the financial assurance mechanism 
adopted in co1npliance with§ 264.143. 

(16) Where applicable, the most 
recent post-closure cost estimate for 
the facility prepared in accordance 
with § 264.144 plus a copy of the finan
cial assurance mechanism adopted in 
compliance with § 264.145. 

C17> Where applicable, a copy of the 
insurance policy or other documenta
tion which comprises compliance with 
the requirements of § 264.147. For a 
new facility, documentation showing 
the amount of insurance meeting the 
specification of § 264.147(a) and, if ap
plicable, § 264.147Cb), that the owner 
or operator plans to have in effect 
before initial receipt of hazardous 
waste for treatment, storage, or dis
posal. A request for a variance in the 
amount of required coverage, for a 
new or existing facility, may be sub
mitted as specified in § 264.147(cl. 

(18) Where appropriate, proof of 
coverage by a State financial mecha
nism in compliance with § 264.149 or 
§ 264.150. 

(19) A topographic map showing a 
distance of 1000 feet around the facili
ty at a scale of 2.5 centimeters Cl inch) 
equal to not more than 6LO meters 
(200 feet). Contours must be shown on 
the map. The contour interval must be 
sufficient to clearly sho\v the pattern 
of surface water flow in the vicinity of 
and from each operational unit of the 
facility. For example, contours with an 
interval of L5 ni.eters (5 feet), if relief 
is greater than 6.1 meters <20 feet), or 
an interval of 0.6 meters <2 feet>. if 
relief is less than 6.1 meters (20 feet). 
O\vners and operators of HW~1 facili
ties located in mountainous areas 
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should u~c large contour interval::. to 
adequately show topographic profiles 
of fac.:ililies. The n1ap shall clearly 
show the following: 

<i> Map scale and date. 
OD 100-year floodplain area. 
<iiD Surface waters including inter

mittant streams. 
(iv) Surrounding land uses (residen

tial, commercial, agricultural, recre
ational). 

(v) A wind rose (i.e., prevailing wind
speed and direction). 

<vil Orientation of the inap <north 
arrow). 

(vii) Legal boundaries of the HWM 
facility site. 

(viii) Access control (fences, gates). 
<ix> Injection and withdrawal wells 

both on-site and off-site. 
<x> Buildings; treatment, storage, or 

disposal operations; or other structure 
<recreation areas, runoff control sys
tems, access and internal roads, storm, 
sanitary. and process sewerage sys
tems, loading and unloading areas, fire 
control facilities, etc.) 

(xi) Barriers for drainage or flood 
control. 

<xii) Location of operational units 
within the HWM facility site, where 
hazardous waste is <or will be) treated, 
stored, or disposed <include equipment 
cleanup areas>. 

(NOTE: For large HWM facilities the 
Agency will allow the use of other scales on 
a case-by-ca.se basls.1 

(20) Applicants may be requi:red to 
submit such information as may be 
necessary to enable the Regional Ad
ministrator to carry out his duties 
under other Federal laws as required 
in § 270.3 of this part. 

(c) Additional information require
ments. The following additional infor
mation regarding protection of ground 
water is required from owners or oper
ators of hazardous waste surface im
poundments, piles, land treatment 
units, and landfills except as otherwise 
provided in § 264.90(b): 

<l) A sun1n1ary of the ground-water 
monitoring data obtained during the 
interim status period under § § 265.90-
265.94, where applicable. 

<2) Identification of the uppermost 
aquifer and aquifers hydraulically 
interconnected beneath the facility 
property. including ground-water flow 

Title 40-Protection of Environment 

direction and rate, and the basis for 
such identification U.e., thl~ infonna
t.ion obtained fron1 hy<lrogeologic in
vestigations of the facility areal. 

(3) On the topographic map required 
under paragraph Cb)(l9) of this sec
tion, a delineation of the waste man~ 
age1nent area, the property boundary, 
the proposed "point of compliance" as 
defined under § 264.95, the proposed 
location of ground-water monitoring 
wells as required under § 264.97, and, 
to the extent possible, the information 
required in paragraph (C)(2) of this 
section. 

(4) A description of any plume of 
contamination that has entered the 
ground water from a regulated unit at 
the time that the application was sub· 
mitted that; 

(i) Delineates the extent of the 
plun1e on the topographic map re
quired under paragraph (b)(19) of this 
section; 

(ii) Identifies the concentration of 
each Appendix VIII, of Part 281 of 
this chapter, constituent throughout 
the plume or identifies the maximum 
concentrations of each Appendix VIII 
constituent in the plume. 

(5) Detailed plans and an engineer
ing report describing the proposed 
ground water monitoring program to 
be implemented to meet the require
ments of § 264.97. 

(6) If the presence of hazardous con
stituents has not been detected in the 
ground water at the time of permit ap
plication, the owner or operator must 
submit sufficient information, sup
porting data, and analyses to establish 
a detection monitoring program which 
meets the requirements of § 264.98. 
This submission must address the fol
lowing items specified under § 264.98: 

(i) A proposed list of indicator pa
rameters, waste constituents. or reac· 
tion products that can provide a reli
able indication of the presence of haz. 
ardous constituents in the ground 
water; 

OD A proposed ground-water moni
toring system; 

(iii) Background values for each pro
posed monitoring parameter or con
stituent, or procedures to calculate 
such values; and 

Civ> A description of proposed sam
pling, analysis and statistical compari-
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son procedurPs to be utilb~ed in e\'alu
ating ground-water n1onitoring data. 

C7) lf the presence of ha7.ardous con
stituents has been detected in the 
ground water at the point of compli· 
ance at the lime of permit application, 
the owner or operator must submit 
sufficient information, supporting 
data, and analyses to establish a com
pliance monitoring program which 
meets the requirements of § 264.99. 
The owner or operator must also 
submit an engineering feasibility plan 
for a corrective action program neces
sary to meet the requirements of 
§ 264.100, except as provided in 
§ 264.98Ch){5). To demonstrate compli
arice with § 264.99, the owner or opera
tor must address the following items: 

(i) A description of the wastes previ
ously handled at the facility; 

Cii> A characterization of the con
taminated ground water, including 
concentrations of hazardous constitu
ents; 

(iii) A list of hazardous constituents 
for which compliance monito1ing will 
be undertaken in accordance with 
§ § 264.97 and 264.99; 

(iv) Proposed concentration limits 
for each hazardous constituent, based 
on the criteria set forth in § 264.94(a), 
including a justification for establish
ing any alternate concentration limits; 

(V) Detailed plans and an engineer
ing report describing the proposetl 
ground-water monitoring system, in 
accordance with the requirements of 
§ 264.97; and 

(vi) A description of proposed sam
pling, analysis and statistical compari
son procedures to be utilized in evalu
ating ground-water monitoring data. 

(8) If hazardous constituents have 
been measured in the ground v:ater 
which exceed the concentration limits 
established under § 264.94 Table 1, or 
if ground water monitoring conducted 
at the time of permit application 
under §§ 265.90 through 265.94 at the 
waste boundary indicates the presence 
of hazardous constituents from the fa
cility in ground water over background 
concentrations, the owner or operator 
must submit sufficient information, 
supporting data, and analyses to estab
lish a corrective action program which 
meets the requirements of § 264.100. 
However, an owner or operator is not 

required to submit infonnation to es
tablish a corrective action program if 
he den1onstrates to the Regional Ad· 
n1inistra.tor that alternate concentra
tion limits will protect hu1nan healt_h 
and the environn1ent after considering 
the criteria listed in § 264.94CbJ. An 
owner or operator who is not required 
to establish a corrective action pro
gran1 for this reason must instead 
submit sufficient information to estab
lish a compliance monitoring program 
which meets the requirements of 
§ 264.99 and paragraph (c)(6) of this 
section. To demonstrate compliance 
with § 264.100, the owner or operator 
must address, at a ininimum, the fol
lowing items: 

CD A characterization of the con
taminated ground water, including 
concentrations of hazardous constitu
ents; 

CiO The concentration limit for each 
hazardous constituent found in the 
ground water as set forth in § 264.94; 

<iii) Detailed plans and an engineer
ing report describing the corrective 
action to be taken; and 

(iv) A description of how the ground
water monitoring program will demon
strate the adequacy of the corrective 
action. 

[48 FR 14228. Apr. l, 1983; 48 FR 30114, 
June 30, 1983] 

§ 270.15 Specific Part B information re
quirements for container~. 

Except as otherwise provided in 
§ 264.170, owners or operators of facili
ties that store containers of hazardous 
waste must provide the following addi
tional information: 

Ca) A description of the containment 
system to demonstrate compliance 
with § 264.175. Show at least the fol
lowing: 

( 1 > Basic design parameters, dimen
sions, and materials of construction. 

(2) How the design promotes drain
age or how containers are kept from 
contact with standing liquids in the 
containment system. 

(3) Capacity of the containment 
system relative to the number and 
volume of containers to be stored. 

C4> Provisions for preventing or man
aging run-on. 
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(5) How accun111latcd liquids can be 
analy2ed and n·inovcd t.o prt!vent. over· 
flow. 

( b) For storage areas that store con
tainers holding wast es that do nol con· 
tain free liquids, a de1nonstrati0n of 
con1pliance with § 264.l 75(c), includ
ing:: 

( 1) Test procedures and i·esults or 
other docu1nentalion or infor1nation 
to sho\v that the wastes do not contain 
free liquids; and 

(2) A description of how the storage 
area is designed or operated to drain 
and remove liquids or ho\v containers 
are kept from contact with standing 
liquids. 

(c) Sketches, drawings, or data dem
onstrating compliance with § 264.176 
Oocation of buffer zone and containers 
holding ignitable or reactive wastes) 
and § 264.177(c) (location of incompat
ible wastes), where applicable. 

Cd) Where inco1npatible wastes are 
stored or otherwise managed in con
tainers, a description of the proce
dures used to ensure compliance with 
§§ 264.177 Ca> and <b), and 264.17 (b) 
and Cc>. 

(48 FR 14228, Apr. l, 1983; 48 FR 30114, 
June 30, 1983] 

§ 270.16 Specific Part B information re· 
quirements for tanks. 

Except as otherwise provided in 
§ 264.190, owners and operators of fa· 
cilities that use tanks to store or treat 
hazardous waste must provide a de· 
script.ion of design and operation pro
cedures which demonstrate com
plaince with the requirements of 
§§ 264.191, 264.192, 264.198 and 264.199 
including: 

Ca> References to design standards 
or other available information used 
<or to be used) in design and construc
tion of the tank. 

(b) A description of design specifica
tions including identification of con
struction materials and lining materi
als <include pertinent characteristics 
such as corrosion or erosion resist· 
ance). 

(c) Tank dimensions, capacity, and 
shell thickness. 

(d) A diagram of piping, instrumen
tation, and process flow. 

Title 40-Protection of Environment 

(cl Dt'M~ription of f l';'d syst 1•1n!-l, 
safety cutoff. bypass syslt•ins, :1.nd 
pressure con I rols (t>.g .. \'t•nts l. 

(fl Description of pror:'i-<lu1Ts for 
handling lncon1patible ignitable. or n:'· 
active wastes. including the u::.e of 
buffer ~ones. 

(48 FR 14228, Apr. 1. 1083; 48 FH 30114. 
June 30. 19831 

§ 270.17 Specific Part H information re
quiren1ents for surface impoundments. 

Except as otherwise provided in 
§ 264.1, o•vners and operators of facili· 
ties that store, treat or dispose of haz
ardous waste in surface impoundments 
must provide the follo\ving additional 
information: 

(a) A list of the hazardous wastes 
placed or to be placed in each surface 
impoundment.; 

<b> Detailed plans and an engineer
ing report describing how the surface 
impoundment is or will be designed, 
constructed, operated and maintained 
to meet the requirements of § 264.221. 
This submission must address the fol
lowing items as specified in § 264.221: 

(1) The liner system <except for an 
existing portion of a surface impound· 
mentl. If an exemption from the re· 
quirement for a liner is sought as pro
vided by § 264.22l<bl, submit detailed 
plans and enginee1·ing and hydrogeolo
gic reports, as appropriate, describing 
alternate design and operating prac· 
tices that will, in conjunction with lo
cation aspects, prevent the migration 
of any hazardous constituents into the 
ground water or surface water at any 
future time; 

(2) Prevention of overtopping; and 
(3) Structural integrity of dikes; 
(C) If any exemption from Subpart F 

of Part 264 is sought, as provided by 
§ 264.222(a), detailed plans and an en
gineering report explaining the loca
tion of the saturated zone in relation 
to the surface impoundment, and the 
design of a double-liner system that 
incorporates a leak detection system 
bet\veen the liners; 

Cd) A description of ho\v each sur
face impoundment, including the liner 
and cover systems and appurtenances 
for control of overtopping, will be in· 
spected in order to meet the require
ments of § 264.226(a) and Cb). This in· 
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fonnat.ion should be included in the 
inspection plan sub1nitted uncter 
§ 270.14(b)(5); 

<el A certification by a qualified en
gineer which attests to the structural 
integrity of each dike, as required 
under § 264,226Cc). For new units, the 
owner or operator must submit a state· 
ment by a qualified engineer that he 
will provide such a certification upon 
completion of construction in accord· 
ance with the plans and specifications; 

(f) A description of the procedure to 
be used for removing a surface im
poundment from service, as required 
under § 264.227(b) and Cc). This infor-
1nation should be included in the con
tingency plan submitted under 
§ 270.14(b)(7); 

(g) A description of how hazardous 
waste residues and contaminated ma· 
terials will be removed from the unit 
at closure, as required under 
§ 264.228(a)(l). For any wastes not to 
be removed from the unit upon clo· 
sure, the owner or operator must 
submit detailed-plans and an engineer· 
ing report describing how 
§ 264.228Ca)(2) and <b> will be complied 
with. This information should be in
cluded in the closure plan and, where 
applicable, the post-closure plan sub
mitted under§ 270.14(b)(13); 

(h) If ignitable or reactive wastes are 
to be placed in a surface impound· 
ment, an explanation of how § 264.229 
will be complied with; 
· < i) If incompatible wastes, or incom· 
patible wastes and materials will be 
placed in a surface impoundment, an 
explanation of how § 264.230 will be 
con1plied with. 

§ 270.18 Specific Part B information re
quirements for waste piles. 

Except as otherwise provided in 
§ 264.1, owners and operators of facili
ties that store or treat hazardous 
waste in ·waste piles must provide the 
following additional information: 

Ca) A list of hazardous wastes placed 
or to be placed in each waste pile; 

Cb> If an exemption is sought to 
§ 264.251, and Subpart F of Part 264 as 
provided by § 264.250(c), an explana
tion of how the standards of 
§ 264.250(c) will be complied with; 

(c) Detailed plans and an engineer
ing report describing ho'v the pile is or 

will be ctC'signed, construct.cd, operated 
and n1aintained t.o 1neet thf' require
ments of § 264.251. This submission 
n1ust address the following ite1ns as 
specified in § 264.251: . 

<1> The liner system (except for an 
existing portion of a pile). If an ex
e1nption from the requirement for a 
liner is soughr, as provided by 
§ 264.252(b), the owner or operator 
must subn1it detailed plans and engi
neering and hydrogeologic reports, as 
applicable, describing alternate design 
and operating practices that will, in 
conjunction \Vith location aspects, pre· 
vent the migration of any hazardous 
constituents into the ground water or 
surface water at any future time; 

(2) Control of run-on; 
(3) Control of run-off; 
( 4) Management of collection and 

holding units associated with run-on 
and run-off control systems; and 

(5) Control of wind dispersal of par
ticulate matter, where applicable; 

Cd) If an exemption from Subpart F 
of Part 264 is sought as provided by 
§ 264.252 or § 264.253, submit detailed 
plans and an engineering report de· 
scribing how the requirements of 
§ 264.252(a) or § 264.253(a) will be 
complied with; 

( e) A description of how each waste 
pile, including the liner and appurte
nances for control of run.on and run
off, will be inspected in order to meet 
the requirements of § 264.254 (a) and 
(b). This information should be includ
ed in the inspection plan submitted 
under § 270.14(b}(5). If an exemption 
is sought to Subpart F of Part 264 pur
suant to § 264.253, describe in the in
spection plan how the inspection re· 
quirements of § 264.253(a)C3) will be 
con1plied with; 

(f) If treatment is carried out on or 
in the pile, details of the process and 
equipment used, 8.nd the nature and 
quality of the residuals; 

Cg) If ignitable or reactive wastes are 
to be placed in a waste pile, an expla· 
nation of how the requirements of 
§ 264.256 will be complied with; 

Ch) If incompatible wastes, or incom
patible wastes and materials will be 
place in a waste pile, an explanation of 
ho\v § 264.257 will be complied with; 

(i) A description of how hazardous 
waste residues and contaminated ma-
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tf•rials will be ren1oved fron1 the wn.ste 
pil<' at closure, as requir<'d under 
~ ~ti4.:.158(aJ. l<~or any waste not t.o be 
rernovcd fron.1 tile waste pile upon clo
sure, the owner or operator must 
subinit detailed plans and an engineer
ing report describing how § 264.310 <a) 
and (b) will be co1nplied with. This in~ 
fonna.tion should be included in the 
closure plan and. whe"re applicable, 
the post-closute plan submitted under 
§ 270.14(b)(!3). 

9 270.19 Specific Part B inforn1ation re· 
quirement.s for incinerators. 

Except as § 264.340 of this chapter 
provides otherwise, owners and opera
tors of facilities that incinerate haz
ardous waste must fulfill the require
ments of (a), (b), or (c) of this section. 

(a) When seeking an exemption 
under § 264.340 (b) or (c) of this chap
ter (Ignitable, corrosive, or reactive 
wastes only): 

(1) Documentation that the \Vaste is 
listed as a hazardous waste in Part 
261, Subpart D of this chapter, solely 
because it is ignitable (Hazard Code I> 
or corrosive <Hazard Code C) or both; 
or 

(2) Documentation that the waste is 
listed as a hazardous waste in Part 
261, Subpart D of this chapter, solely 
because it is reactive <Hazard Code R> 
for characteristics other than those 
listed in § 261.23(a) <4) and (5) of this 
chapter, and \Vill not be burned when 
other hazardous wastes are present in 
the combustion zone; or 

(3) Documentation that the waste is 
a hazardous waste solely because it 
possesses the characteristic of ignit
ability, corrosivity, or both, as deter
mined by the tests for characteristics 
of hazardous waste under Part 261. 
Subpart C of this chapter; or 

(4) Documentation that the waste is 
a hazardous waste solely because it 
possesses the reactivity characteristics 
listed in § 261.23Ca> (!), (2), (3), (6), m, 
or C8) of this chapter, and that it will 
not be burned when other hazardous 
wastes are present in the combustion 
zone; or 

(b) Submit a trial burn plan or the 
results of a trial burn, including all re
quired determinations, in accordance 
with § 270.62; or 

Title 40---Protection of Environment 

(c) In lien of a lrial burn, tlle appli
cant 1nay sub1nil tilt~ following infor" 
n1atio11: 

( l) An analysis of each wa.-;te or 1nix
ture of wastes lo be burnt•tl including: 

( i) II eat value of the waste in the 
forn1 and composition in which it will 
be burned. 

(ii) Viscosity <if applicabl~). or de
scription of physical form of the 
waste. 

Ciii) An identification of any haznrd~ 
ous organic constituents lislcd in Part 
261, Appendix VIII, of this chapter. 
which are present in the waste to be 
burned, except that the applicant 
need not analyze for constituents 
listed in Part 261, Appendix VIII, of 
this chapter which would reasonably 
not be expected to be found in the 
waste. The constituents excluded from 
analysis must be identified and the 
basis for their exclusion stated. The 
waste analysis must rely on analytical 
techniques specified in "Test methods 
for the evaluation of Solid Waste, 
Physical/Chemical Methods" (incor
porated by reference, see § 270.6 and 
referenced in 40 CFR Part 261, Appen
dix III), or their equivalent. 

(iv) An approximate quantification 
of the hazardous constituents identi
fied in the waste, within the precision 
produced by the analytical methods 
specified in "Test Methods for the 
Evaluation of Solid Waste, Physical/ 
Chemical Methods" (incorporated by 
reference, see § 270.6). 

(V) A quantification of those hazard
ous constituents in the waste which 
may be designated as POHC's based 
on data submitted from other trial ·or 
operational burns which demonstrate 
compliance with the performance 
standards in § 264.343 of this chapter. 

(2) A detailed engineering descrip
tion of the incinerator, including: 

(i) Manufacturer's name and model 
ntunber of incinerator. 

(ii) Type of incinerator. 
(iii) Linear dimension of incinerator 

unit including cross sectional area of 
combustion chamber. 

(iv) Decription of auxiliary fuel 
system (type/feed). 

(V) Capacity of prime mover. 
cvD Description of automa:tic \Va$te 

feed cutoff system(s). 
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(ViD Stack gas nlonitoring and pollu-
tion control 1nonitoring system. 

(Viii> Nozzle and burner design. 
Cix) Construclion materials. 
(X) Location and description of tern" 

perature, pressure, and flow indicating 
devices and control devices. 

(3) A description and analysis of the 
waste to be burned compared with the 
waste for which data from operational 
or trial burns are provided to support 
the contention that a trial burn is not 
needed. The data should include those 
items listed in paragraph (c)(l) of this 
section. This analysis should specify 
the POIIC's which the applicant has 
idenitified in the waste for which a 
permit is sought, and any differeneces 
from the POHC's in the waste for 
which burn data are provided. 

C4) The design and operating condi
tions of the incinerator unit to be 
used, compared with that for which 
comparative burn data are available. 

(5) A description of the results sub· 
n1itted from any previously conducted 
trial burn(s) including: 

(i) Sampling and analysis techniques 
used· to calculate performance stand· 
ards in § 264.343 of this chapter, 

(ii) li.iethods and results of monitor
ing temperatures, waste feed rates, 
carbon monoxide, and an appropriate 
indicator of combustion gas velocity 
(including a statement concerning the 
precision and accuracy of this meas
urement). 

(6) The expected incinerator oper
ation information to de1nonstrate com
pliance with § § 264.343 and 264.345 of 
this chapter including: 

(i) Expected carbon monoxide <CO) 
level in the stack exhaust gas. 

(ii) Waste feed rate. 
<HO Combustion zone temperature. 
Civ) Indication of combustion gas ve-

locity. 
(v) Expected stack gas volume, flow 

rate,·and temperature. 
(vi) Computed residence time for 

waste in the combustion zone. 
(vii) Expected hydrochloric acid re

moval efficiency. 
(viii) Expected fugitive emissions 

and their control procedures. 
Ox> Proposed waste feed cut-off 

limits based on the identified signifi
cant operating parameters. 

(7) Such supplenu~ntal inforn1ation 
as the Dire~tor finds npcessary to 
achieve the purposes of this para· 
graph. 

CB> Waste analysis data, including 
that submitted in paragraph (C)(l) of 
this section, sufficient to allow the Di
rector to specify as pennil Principal 
Organic Hazardous Constituents 
(permit POHC's) those constituents 
for which destruction and removal ef
ficiencies will be required. 

(d) The Director shall approve a 
permit application without a trial 
burn if he finds that: 

Cl) The wastes are sufficiently simi
lar; and 

<2> The incinerator units are suffi
ciently similar, and the data from 
other trial burns are adequate to 
specify <under § 264.345 of this chap
ter> operating conditions that will 
ensure that the performance stand
ards in § 264.343 of this chapter will be 
met by the incinerator. 

§ 270.20 Specific Part B information re
quirements for land treatment facili
ties. 

Except as otherwise provided in 
§ 264.l, owners and operators of facili
ties that use land treatment to dispose 
of hazardous waste must provide the 
following additional information: 

(a) A description of plans to conduct 
a treatment demonstration as required 
under § 264.272. The description must 
include the following information; 

Cl> The wastes for which the demon
stration will be made and the potential 
hazardous constituents in the waste; 

(2) The data sources to be used to 
make the demonstration (e.g., litera~ 
ture, laboratory data, field data, or op
erating data>; 

(3) Any specific laboratory or field 
test that will be conducted, including: 

(i) The type of test (e.g., colun1n 
leaching, degradation); 

(ii) Materials and methods, including 
anal:Ytical procedures; 

(iii) Expected time for completion; 
(iv> Characteristics of the unit that 

will be simulated in the demonstra
tion, including treatment zone charac
teristics, climatic conditions, and oper
ating practices. 
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(IJ) A description of a lanrl treat-n1enl 
progratn, as required under § 264.271. 
This infonnatlon nn1st. be sub1nitted 
wit.h the plans for the t.reallnent de1n
onslration, and updated following the 
treatn1ent dcn1on.stration. The land 
treatment progran1 n1ust address U1e 
following iten1s: 

( 1) The wastes to be land treated; 
(2) Design 1neasures and operating 

practices necessary to maximize treat
ment in accordance with § 264.273Ca) 
including: 

Ci) Waste application method and 
rate; 

(ii) Measures to control soil pH; 
(iii) Enhancement of microbial or 

che1nical reactions; 
(iv) Control of moisture content; 
(3) Provisions for unsaturated zone 

n1onitoring, including: 
(i) Sampling equipn1ent, procedures, 

and frequency; 
(ii) Ptocedure_s for selecting sam-

pling locations; 
<iiD Analytical procedures; 
(iv) Chain of custody control; 
(V) Procedures for establishing back

ground values; 
CvD Statistical methods for inter

preting results; 
(vii) The justification for any haz

ardous constituents recommended for 
selection as principal hazardous con
stituents, in accordance with the crite
ria for such selection in § 264.278(a); 

(4) A list of hazardous constituents 
reasonably expected to be in, or de
rived from, the wastes to be land treat
ed based on waste analysis performed 
pursuant to § 264.13; 

(5) The proposed dimensions of the 
treatment zone; 

(c) A description of ho\V the unit is 
or will be designed, constructed, oper
ated, and maintained in order to meet 
the requirements of § 264.273. This 
submission must address the following 
items: 

(1) Control of run-on; 
<2> Collection and control of run-off; 
(3) Iviinimization of run-off of haz-

ardous -constituents from the treat
ment zone; 

(4) Management of collection and 
holding facilities associated with run
on and run-off control systems; 

(5) Periodic inspection of the unit. 
This information should be included 

Title 40-Protection of Environment 

in Lhe inspcetiou plan :-;11bn1iLted unrh·r 
§ 270.14(1))(5); 

(()) Control of wind disµersaJ of par
ticulate n1atLer, if n.pplicable: 

(d) If food-chain crops are to be 
grown i-n or on the t.rcat1n°ent zone of 
the land treatn1cnt unit, a description 
of how the demonstration required 
under § 264.276(a) will be conducted 
including: 

( 1) Characteristics of the food-chain 
crop for which the demonstration will 
be made. 

(2) Characteristics of the waste, 
treatment zone, and waste application 
method and rate to be used in the 
demonstration; 

(3) Procedures for crop growth, 
sample collection, sample analysis, and 
data evaluation; 

(4) Characteristics of the compari
son crop including the location and 
conditions under which it was or will 
be gro\vn; 

(e) If food-chain crops are to be 
grown, and cadmium is present in the 
land-treated waste, a description of 
how the requiren1ents of § 264.276(b) 
will be complied with; 

(f) A description of the vegetative 
cover to be applied to closed portions 
of the facility, and a plan for main
taining such cover during the post-clo
sure care period, as required under 
§ 264.280<alC8l and § 264.2BO<cl(2). 
This information should be included 
in the closure plan and, where applica
ble. the post-closure care plan submit
ted under§ 270.14(b)(13); 

(g) If ignitable or reactive wastes will 
be placed in or on the treatment zone, 
an explanation of how the require
ments of § 264.281 \t•ill be complied 
with; 

(h) If incompatible \vastes, or incom
patible wastes and materials, will be 
placed in or on the same treatment 
zone, an explanation of how § 264.282 
will be complied with. 

[48 FR 14228, Apr. 1, 1983; 48 FR 30114, 
June 30, 19831 

§ 270.21 Specific Part B information re
t1uiremcnts for landfills. 

Except as otherwise provided in 
§ 264.l, owners and operators of facili
ties that dispose of hazardous \Vaste in 
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landfills nHJ.sl provide the following 
nddlt.ionai infornuition: 

(a) A list of the ha?.ardous wasLes 
µlaced or lo be placed in each landfill 
or landfill cell; 

(b) Detailed plans and an engineer
ing reµorl describing how the landfill 
is or will be designed, constructed, op
erated and maintained to con1ply with 
the requirements of § 264.301. This 
submission must address the following 
items as specified in§ 264.301: 

( 1 > The liner system and leachate 
collection and removal system (except 
for an existing portion of a landfilD. If 
an exemption from the requirements 
for a liner and a leachate collection 
and removal system is sought as pro
vided by § 264.30l(b), submit detailed 
plans and engineering and hydrogeolo
gic reports, as appropriate, describing 
alternate design and operating prac
tices that will, in conjunction with lo
cation aspects, prevent the migration 
of any hazardous constituent into the 
ground water or surface water at any 
future time; 

<2} Control of run-on; 
(3) Control of run-off; 
(4) Management of collection and 

holding facilities associated with run
on and run-off control systems; and 

(5) Control of wind dispersal of par
ticulate n1atter, where applicable; 

(c) If an exemption from Subpart F 
o-f Part 264 is sought, as provided by 
§ 264.302(a), the owner or operator 
must submit detailed plans and an en
gineering report explaining the loca
tion of the saturated zone in relation 
to the lan-dfill, the design of a double
liner system that incorporates a leak 
detection system: between the liners, 
and a leachate collection -and removal 
system above the liners; 

(d) A description of how each land
fill, including the liner and cover sys
tems, will be inspected in order to 
meet the requirements of § 264.303 (a) 
and (b). This information should be in
cluded tn the inspection plan submit
ted under§ 270.14(b)(5). 

(e} Detailed plans and an engineer
ing report describing the final cover 
which will be applied to each landfill 
or landfill cell at closure in accordance 
with § 264.310Ca), and a description of 
how each landfill will be maintained 
and monitored after closure in accord-

anc<' wi! 11 § 264.:ilOlbl. This infonna
tion should be included in the closure 
and post-closure pluns sub1nilted 
under§ 270.14Cb)(13>. 

( f) If ignitable or reactive \vastcs will 
be landfilled, an explanation of how 
the stanrtards of § 264.312 will be com
plied with; 

(g) If incon1pat.ible wastes. or incom
patible wastes and materials will be 
landfilled. an explanation of how 
§ 264.313 will be complied \Vith; 

(h) If bulk or non-containerized 
liquid waste or wastes containing free 
liquids is to be landfilled, an explana
tion of how the requiren1ents of 
§ 264.314 will be complied with; 

<D If containers of hazardous waste 
are to be landfilled, an explanation of 
how the requirements of § 264.315 or 
§ 264.316, as applicable, will be com
plied with. 

[48 FR 14228, Apr. 1, 1983; 48 FR 30114, 
June 30, 1983) 

§§ 270.22-270.29 [Reserved} 

Subpart C-Permit Conditions 

§ 270.30 Conditions applicable to all per· 
mits. 

The following conditions apply to all 
RCRA permits, and shall be incorpo
rated into the permits either expressly 
or by reference. If incorporated by ref· 
erence, a specific citation to these reg
ulations Cor the corresponding ap
proved State regulations) must be 
given in the permit. 

(a) Duty to comply. The permittee 
must comply with all conditions of 
this permit, except that the permittee 
need not comply with the conditions 
of this permit to the extent and for 
the duration such noncompliance is 
authorized in an emergency permit. 
<See § 270.61). Any permit noncompli
ance, except under the terms of an 
emergency permit, constitutes a viola
tion of the appropfiate Act and is 
grounds for enforcement action; for 
permit termination, revocation and 
reissuance, or modification; or for 
denial of a permit renewal application. 

(b) Duty to reapply. If the permittee 
wishes to continue an activity regulat
ed by this permit after the expiration 
date of this permit, the permittee 
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must apply for and obtain a nc\v 
pt~nniL 

(c) Need tu llalt or reduce acli11ity 
not a defense. It shall not be a defense 
for a p1~rn1ittee in an enforce1ncnt 
action that it would have been neces
sary to halt or reduce the pennitted 
activity in order lo 1naintain con1pli
ance with the conditions of this 
pennit. 

(d) In the event of noncompliance 
\Vilh the pern1it, the permittee shall 
take all reasonable steps to minimize 
releases to the environment. and shall 
carry out such measures as are reason
able to prevent significant adverse im
pacts on human health or the environ
ment. 

(e) Proper operation and mainte
nance. The pern1ittee shall at all times 
properly operate and maintain all fa
cilities and systems of treatment and 
control <and related appurtenances) 
which are installed or used by the per
n1ittee to achieve compliance with the 
conditions of this permit. Proper oper
ation and maintenance includes effec
tive performance, adequate funding, 
adequate operator staffing and train
ing, and adequate laboratory and proc
ess controls, including appropriate 
quality assurance procedures. This 
provision requires the opration of 
back-up or auxiliary facilities or simi
lar systems only when necessary to 
achieve compliance \Vith the condi
tions of the permit. 

(f) Permit actions. This permit may 
be modified, revoked and reissued, or 
terminated for cause. The filing of a 
request by the permittee for a permit 
modification, revocation and reis
suance, or termination, or a notifica
tion of planned changes or anticipated 
noncotnpliance, does not stay any 
permit condition. 

(g) Property rights. The permit does 
not convey any property rights of any 
sort, or any exclusive privilege. 

(h) Duty to provide information. 
The permittee shall furnish to the Di~ 
rector, within a reasonable time, any 
relevant information which the Direc
tor may request to detennine whether 
cause exists for modifying, revoking 
and reissuing, or terminating this 
permit, or to determine compllance 
with this permit. The pern1ittee shall 
also furnish to the Director, upon re-

Title 40-Protection of Environment 

QlH:sl, copieH of rcc.:ords n~quircd lo be 
kept by lhis pcrn1it. 

d> ln:;pcction and f'/1_ln1. Tile pt:rn1it
tee .shall allow the Direct.or, or an au
thorized representative, upon the pres
entation of credentials and other doc· 
u1nents as may be required by law to: 

( 1) Enter at reasonable tirncs upon 
the pennittee's pren1ises where a regu
lated facility or activity i:i located or 
conducted, or where records must be 
kept under the conditions of this 
pern1it; 

(2) Have access to and copy, at rea
sonable times, any records that rnust 
be kept under the conditions of this 
permit; 

(3) Inspect at reasonable times any 
facilities, equip1nent (including moni
toring and control equipn1ent), prac
tices, or operations regulated or re
quired under this permit; and 

(4) Sample or monitor at reasonable 
times, for the purposes of assuring 
permit compliance or as other\vise au
thorized by RCRA, any substances or 
paran1eters at any location. 

(j) ~Ionitoring and records. (1) Sam
ples and measurements taken for the 
purpose of monitoring shall be repre
sentative of the monitored activity. 

(2) The permittee shall retain 
records of all monitoring information, 
including all calibration and mainte
nance records and all original strip 
chart recordings for continuous moni
toring instrumentation, copies of all 
reports required by this permit, and 
records of all data used to complete 
the application for this permit, for a 
period of at least 3 years from the 
date of the sample, measurement, 
report or application. This period may 
be extended by request of the Director 
at any time. The permittee shal! main
tain records from all ground-water 
n1onitoring wells and associated 
ground-water surface elevations, for 
the active life of the facility, and for 
disposal facilities for the post-closure 
care period as well. 

(3) Records for monitoring informa
tion shall include: 

CD The date, exact place, and time of 
sampling or measurements; 

(ii) The individual(s) \Vho performed 
the sa1npling or measurements; 

(iii) The date(s) analyses \Vere per
formed; 
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{iv) 'I'hc individual<sl who perfonnt>d 
the analyses; 

<v> The analytical techniques or 
methods used; and 

(vi) 'The results of such analyses. 
(k) Signatory requirenients. All ap

plications, reports, or information sub-
1nitted to the Director shall be signed 
and certified <See § 270.11.l 

(}) Reporting requirements. ( 1) 
Planned changes. The permittee shall 
give notice to the Director as soon a.s 
possible of any planned physical alter
ations or additions to the permitted 
facility. 

(2) Anticipated noncompliance. The 
permittee shall give advance notice to 
the Director of any planned changes 
in the permitted facility or activity 
which may result in noncompliance 
with pern1it requirements. For a new 
facility, the permit tee may not treat, 
store, o:r dispose of hazardous waste; 
and for a facility being modified, the 
permittee may not treat, store, or dis~ 
pose of hazardous waste in the modi
fied portion of the facility, until: 

(i) The permittee has submitted to 
the Director by certified mail or hand 
delivery a letter signed by the permit
tee and a registered professional engi
neer stating that the facility has been 
constructed or modified in compliance 
with the permit; and 

(ii)(A) The Director has inspected 
the modified or newly constructed fa· 
cility and finds it is in compliance with 
the conditions of the permit; or 

<Bl Within 15 days of the date of 
submission of the letter in paragraph 
Cl)(2){D of this section, the permittee 
has not received notice from the Di
rector of his or her intent to inspect, 
prior inspection is waived and the per
mittee may commence treatment, stor
age, or disposal of hazardous waste. 

<3> Transfers. This permit is not 
transferable to any person except 
after notice to the Director. The Di
rector may require modification or 
revocation and reissuance of the 
permit to change the name of the per
mittee and incorporate such other re
quirements as may be necessary under 
RCRA. <See § 270.40) 

(4) Monitoring reports. Monitoring 
results shall be reported at the inter
vals specified elsewhere in this permit. 

(5) Co1nplia11cc schedules. Reports of 
con1pliance or noncoinplian<'t.' with, or 
any progress reports on. interim and 
final requirc1nents contained in any 
con1pliance schedule of this permit 
shall be s11b1nitted no later than 14 
days following each schedule dnte. 

(6) Twenty-four hour reporting. O> 
The permittee shall report any non· 
compliance which n1ay endanger 
health or the environment orally 
within 24 hours from the thne the per
mittee becomes aware of the circum
stances, including: 

(A) Information concerning release 
of any hazardous waste that may 
cause an endangerment to public 
drinking \Vater supplies. 

<Bl Any infonnation of a release or 
discharge of hazardous waste or of a 
fire or explosion fron1 the HWM facili
ty, v1hich could threaten the environ
ment or human health outside the fa
cility. 

(ii) The description of the occur
rence and its cause shall include: 

CA) Name, address, and telephone 
number of the owner or operator; 

<Bl Name, address, and telephone 
number of the facility; 

(C) Date, time, and type of incident; 
(D) Name and quantity of 

material(s) involved; 
(E) The extent of injuries, if any; 
(F) An assessment of actual or po

tential hazards to the environment 
and human health outside the facility, 
where this is applicable; and 

CG) Estimated quantity and disposi
tion of recovered material that result
ed from the incident. 

(iii) l;.. written submission shall also 
be provided within 5 days of the time 
the permittee becomes aware of the 
circumstances. The written submission 
shall contain a description of the non· 
compliance and its cause; the period of 
noncompliance including exact dates 
and times, and if the noncompliance 
has not been corrected, the anticipat
ed time it is expected to continue; and 
steps taken or planned to reduce, 
eliminate, and prevent reoccurrence of 
the noncompliance. The Director may 
waive the five day written notice re
quirement in favor of a written report 
within fifteen days. 

<7> Manifest discrepancy report: If a 
significant discrepancy in a manifest is 
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discoven·d, Liu' p1~nnill,~1· 11111:-;l at" 
(P1npt to reconcilt~ tht· discrt'pancy. If 
not resolved within fifteen days, lht· 
perinitlec nnist sub1nit. a Jett.er report. 
including a copy of the tnanifi>st.. to 
the Director. (See 40 CFR .264.72.) 

<8) Unnianifeslt·d u1a~te report: This 
report must be sub1nittcd to the Direc· 
tor within 15 days of receipt of un
n1anifested waste. <See 40 CFR 
§ 264.76) 

(9) Biennial report: A biennial 
report rnust be submitted covering fa
cility activities during odd numbered 
calendar years. (See 40 CFR 264.75.> 

(10l Other noncompliance. The per
mittee shall report all instances of 
noncompliance not reported under 
paragraphs (1)(4), <5), and (6) of this 
section, at the time monitoring reports 
are submitted. The reports shall con
tain the information listed in para
graph 0)(6) of this section. 

(11) Other infonnation. Where the 
permittee becomes aware that it failed 
to submit any relevant facts in a 
permit application, or submitted incor
rect information in a permit applica
tion or in any report to the Director, it 
shall promptly subn1it such facts or in
formation. 

(Clean Water Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act (42 U.S.C. 300! et 
seq.), Clean Air Act (42 U.S.C. 7401 et seq.), 
Resource Conservation and Recovery Act 
C42 U.S.C. 6901 et seq.)) 
[48 FR 14228, Apr. l. 1983, as amended at 48 
FR 30114, June 30, 1983; 48 FR 39622, Sept. 
1, 19831 

§ 270.31 Requirements for recording and 
reporting of monitoring results. 

All permits shall specify: 
Ca) Requirements concerning the 

proper use, maintenance, and installa
tion, \Vhen appropriate, of monitoring 
equipment or methods (including bio
logical monitoring methods when ap
propriate); 

Cb) Required monitoring including 
type, intervals, and frequency suffi
cient to yield data which are repre
sentative of the monitored activity in
cluding, when appropriate, continuous 
monitoring; 

Cc} Applicable reporting require
ments based upon the impact of the 
regulated activity and as specified in 
Parts 264, 266 and 267. Reporting shall 

Title 40~Protection of Environment 

be no less frequent. llian SJH'cifit'd in 
tht~ n.bO\'t~ re1.n1l:tt.illn:>. 

$i ~711.:12 l':stahlbhing 11cr111it t·onditions. 

(a) In addition to co11ditions n~
quircd in n.11 perrnits (§ 270.30), the Di
rector shall establish conditions, as re
quired on a case-by-ca.sc basis, in per
Inits under §§ 270.50 (duration of per-
1nits), 270.33Ca> (schedules of compli
ance), 270.31 Cn1onitoring), :ind for 
EPA issued pern1its only, 270.33(b) (al
ternate schedules of compliance) and 
270.3 (considerations under Federal 
law). 

(bl Each RCRA pennit shall include 
permit conditions necessary to achieve 
compliance with the Act and regula
tions, including each of the applicable 
requirements specified in 40 CFR 
Parts 264, 266, and 267. In satisfying 
this provision, the Director may incor
porate applicable requirements of 40 
CFR Parts 264, 266, and 267 directly 
into the permit or establish other 
permit conditions that are based on 
these parts. 

Cc) For a State issued permit, an ap
plicable requiren1ent is a State statu
tory or regulatory requirement which 
takes effect prior to final administra
tive disposition of a permit. For a 
permit issued by EPA, an applicable 
requiren1ent is a statutory or regulato
ry reqllirement Cincluding any interim 
final regulation) \Vhich takes effect 
prior to the issuance of the permit 
<except as provided in § 124.86(c} for 
RCRA permits being processed under 
Subparts E or F of Part 124}. Section 
124.14 (reopening of comment period) 
provides a means for reopening EPA 
permit proceedings at the discretion of 
the Director where ne\V requirements 
become effective during the permit
ting process and are of sufficient mag
nitude to make additional proceedings 
desirable. For State and EPA adminis
tered programs, an applicable require
ment is also any requirement which 
takes effect prior to the modification 
or revocation and reissuance of a 
permit, to the extent allowed in 
§ 270.41. 

(d) New or reissued permits, and to 
the extent allowed under § 270.41, 
modified or revoked and reissued per
mits, shall incorporate each of the ap-
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plicablc r('QHirC'tnenls referenced in 
this section n.nd ln 40 CFR 270.31. 

<c> Incorporation. All permil condi
tions shall l>t> incorporated either ex
pressly or by reference. If incorporat
ed by reference, a specific citation to 
the applicable rcg·ulations or require-
1nents must be given in the permit. 

§ 270.33 Schedules of con1pliance. 

<a) The permit may, when appropri
ate, specify a schedule of compliance 
leading to compliance with the Act 
and regulations. 

( 1) Time for compliance. Any sched· 
ules of compliance under this section 
shall require compliance as soon as 
possible. 

(2) Interim dates. Except as provided 
in paragraph <b)(l)(ii) of this section, 
if a permit establishes a schedule of 
compliance which exceeds 1 year from 
the date of permit issuance, the sched
ule shall set forth interim require
ments and the dates for their achieve
ment. 

(i) The time between interim dates 
shall not exceed 1 year. 

(ii) If the time necessary for comple
tion of any interim requiren1ent is 
more than 1 year and is not readily di
visible into stages for completion, the 
pern1it shall specify interim dates for 
the submission of reports of progress 
toward completion of the interim re
quirements and indicate a projected 
completion date. 

(3) Reporting. The permit shall be 
written to require that no later than 
14 days following each interim date 
and the final date of con1pliance, the 
permittee shall notify the Director in 
writing, of its compliance or noncom
pliance with the interim or final re
quirements. 

Cb) Alteniative schedules of compli
ance. An RCRA pern1it applicant or 
permittee n1ay cease conducting regu
lated activities (by receiving a terminal 
volume of hazardous waste and, for 
treatment and storage HWM facilities, 
closing pursuant to applicable require
ments; and, for disposal HWM facili
ties, closing and conducting post-clo
sure care pursuant to applicable re
quirements) rather than continue to 
operate and meet permit requirements 
n.s follows: 

( l) If lhC' pennittee decides to cease 
conducting n~gulal.t'd activities at a 
given t.i1ne within the ~enn of a µennit 
which hfls already been is!'iued: 

(i) The permit n1aY. be tnodified to 
cont.a.in a new or additional schedule 
leading to tin1ely cessation of activi
ties; or 

OD The perraittee shall cease con
ducting permitted activities before 
noncompliance with any interim or 
final compliance schedule requirement 
already specified in the permit. 

(2) If the decision to cease conduct
ing regulated activities is made before 
issuance of a permit whose term will 
include the termination date, the 
permit shall contain a schedule lead
ing to termination which will ensure 
timely compliance with applicable re
quirements. 

(3) If the perinittee is undecided 
whether to cease conducting regulated 
activities, the Director may issue or 
modify a permit to contain two sched
ules as follows: 

(i) Both schedules shall contain an 
identical interim deadline requiring a 
final decision on whether to cease con
ducting regulated activities no later 
than a date which ensures sufficient 
time to comply with applicable re
quirements in a timely manner if the 
decision is to continue conducting reg
ulated activities; 

(ii) One schedule shall lead to timely 
compliance with applicable require
ments; 

<HD The second schedule shall lead 
to cessation of regulated activities by a 
date which Will ensure timely compli
ance with applicable requirements; 

(iv} Each permit containing two 
schedules shall include a requirement 
that after the permittee has made a 
final decision under paragraph 
(b)C3)(i) of this section it shall follow 
the schedule leading to compliance if 
the decision is to continue conducting 
regulated activities, and follo\v the 
schedule leading to termination if the 
decision is to cease conducting regulat
ed activities. 

<4) The applicant's or permittee's de
cision to cease conducting regulated 
activities shall be evidenced by a firm 
public commitment satisfactory to the 
Director, such as resolution of the 
board of directors of a corporation. 
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14B l"H 14:l28, Apr. I. IHI\;!, as anwnded ;it .ta 
Fll 30114, Ju1w 30, 1911.:ll 

~9 270.:l-l-270.:m I lh•st•rvt>d J 

Subpart 0-Changes to Permit 

S 270..10 Transfer of perntits. 

'Transfers by rnodification. A pennit 
may be transferred by the pern1ittee 
to a new owner or operator only if the 
permit has been modified or revoked 
and reissued Cunder § 270.41Cb)(2)), or 
a minor modificaLion made (under 
§ 270.42(d)), to identify the new per
mittee and incorporate such other re
quire1nents as may be necessary under 
the appropriate Act. 

§ 270.41 Major modification or revocation 
and rei.ssuancc of pern1its. 

When the Director receives any in
formation (for example, inspects the 
facility, receives information submit
ted by the permittee as required in the 
permit <see § 270.30)), receives a re
quest for modification or revocation 
and reissuance under § 124.5, or con
ducts a review of the permit file> he or 
she may determine whether or not one 
or more of the causes listed in para
graphs (a) and (b) of this section for 
modification, or revocation and reis
suance or both exist. If cause exists, 
the Director may modify or revoke 
and reissue the permit accordingly, 
subject to the limitations of para
graphs Cc) of this section, and may re
quest an updated application if neces
sary. When a permit is modified, only 
the· conditions subject to modification 
are reopened. If a permit is revoked 
and reissued, the entire permit is re
opened and subject to revision and the 
permit is reissued for a new term. See 
40 CFR 124.5(c)(2). If cause does not 
exist under this section or 40 CFR 
270.42, the Director shall not modify 
or revoke and reissue the permit. If a 
permit inodification satisfies the crite
ria in 40 CFR 270.42 for a minor modi
fication, the permit may be modified 
without a draft permit or public 
review. Otherwise, a draft permit must 
be prepared and other procedures in 
Part 124 (or procedures of an ap
proved State program) followed. 

(a) Causes for modification. The fol
lowing are causes for 1nodificat.ion, but 

Title 40~Prolection of Envirvn1nent 

not rt'\'Ocalion anct reist>uance. of pt·r-
1nit.s; t.hc following 1nay bL' caUS\';; for 
revocatio11 and reif;sua11cc, as W<·ll a;.; 
1nodification, \Vhen the p('rniittee rL'
quc:>ts or a~ret's. 

(}) Altl'rutio11s. There are 1natcrial 
and substantial alterations or addi
tions to the permitted facility or activ
ity which occurred after pcnnit issu
ance which justify the application of 
permit conditions that are different or 
absent in the existing pern1it. 

(2) lnforination. The Director has 
received infonnation. Pern1its n1ay be 
modified during their terms for this 
cause only if the information \V<is not 
available at the tin1e of pennit issu
ance (other than revised regulations, 
guidance, or test methods) and would 
have justified the application of dif
ferent permit conditions at the time of 
issuance_ 

(3) New regulations. The standards 
or regulations on which the permit 
was based have been changed by pro
mulgation of amended standards or 
regulations or by judicial decision 
after the permit v1as issued. Permits 
may be modified during their terms 
for this cause only as follows: 

(i) For promulgation of amended 
standards or regulations. when: 

<A> The permit condition requested 
to be n1odified was based on a promul
gated Parts 260-266 regulation; and 

CB) EPA has revised, withdrawn, or 
modified that portion of the regula
tion on which the permit condition 
was based; and 

CC) A permittee requests modifica
tion in accordance with § 124.5 within 
ninety (90) days after FEDERAL REGIS
TER notice of the action on \\'hich the 
request is based. 

{ii) For judicial decisions, a court of 
competent jurisdiction has remanded 
and stayed EPA pro1nulgatcd regula
tions if the remand and stay concern 
that portion of the regulations on 
which the permit condition was ba.Sed 
and a request is filed by the permittee 
in accordance with § 124.5 within 
ninety (90) days of judicial remand. 

(4) Compliance schedules. The Direcw 
tor determines good cause exists for 
modification of a compliance schedule, 
such as an act of God, strike, flood, or 
materials shortage or other events 
over which the permittee has little or 
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110 control and for which thl're is no 
r~asonabJy available rem<'dy. 

(5) The Director 1nay -al.so modify a 
permit: 

(i) When modification of a closure 
plan is required under § 264.l 12(b) or 
§ 264.llB(b}. 

OD After the Director receives the 
notification of expected closure under 
§ 264.113, when the Director deter
mines that exleU§ion of the 90 to 180 
day periods under § 264.113, modifica
tion of the 30-year post-closure period 
under§ 264.117<a}, continuation of se
curity requirements under 
§ 264.117(b), or permission to disturb 
the integrity of the containment 
system under § 264.117(c) are unwar
ranted. 

<iii) When the permittee has filed a 
request under § 264.147(c) for a vari
ance to the level of financial responsi
bility or when the Director demon
strates under § 264.147(d) that an 
upward adjustment of the level of fi
nancial responsibility is required. 

<iv) When the corrective action pro
gram specified in the permit under 
§ 264.100 has not brought the regulat
ed unit into compliance with the 
ground-water protection standard 
within a reasonable period of time. 

(v) To include a detection monitor
ing program meeting the requirements 
of § 264.98, when the owner or opera
tor has been conducting a compliance 
monitoring program under § 264.99 or 
a corrective action program under 
§ 264.100 and compliance period ends 
before the end of the post-closure care 
period for the unit. 

(VD When a permit requires a com
pliance monitoring program under 
§ 264.99, but monitoring data collected 
prior to permit issuance indicate that 
the facility is exceeding the ground
water protection standard. 

(viil To include conditions applicable 
to units at a facility that were not pre
viously included in the facility's 
permit. 

<viiD When a land treatment unit is 
not achieving complete treatment of 
hazardous constituents under its cur
rent permit conditions. 

Cb) Causes for mod·ification or revo
cation and reissuance. The following 
are causes to modify or, alternatively, 
revoke and reissue a permit: 

( 1 l Cause exists for tern1ination 
under § 270.43. and thP Director dt'l.er
n1ines that 1nodification or revocation 
and reissuanee is appropriate. 

(2) 'I'he Director has received notifi
cation <as required in the pern1it, see 
§ 270.300)(3)) of a proposed transfer 
of the permit. 

<c> Facility siting. Suitability of the 
_facility location will not be considered 
at the time of permit modification or 
revocation and reissuance unless new 
information or standards indicate that 
a threat to human health or the envi
ronmental exists which was unknown 
at the time of permit issuance. 

[48 FR 14228, Apr. l, 1983, as a1nended at 48 
FR 30114, June 30, 19831 

§ 270.42 Minor modifications of permits. 

Upon the consent of the permittee, 
the Director may modify a permit to 
make the corrections or allowances for 
changes in the permitted activity 
listed in this section, without follow
ing the procedures of Part 124. Any 
permit nlodification not processed as a 
minor modification under this section 
must be made for cause and with Part 
124 draft permit and public notice as 
required in § 270.41. Minor modifica
tions may only: 

(a) Correct typographical errors; 
(b) Require more frequent monitor

ing or reporting by the permittee; 
(c) Change an interim compliance 

date in a schedule of compliance, pro
vided the new date is not more than 
120 days after the date specified in the 
existing permit and does not interfere 
with attainment of the final compliw 
ance date requirement; 

Cd) Allow for a change in ownership 
or operational control of a facility 
where the Director determines that no 
other change in the permit is neces
sary, provided that a written agree
ment containing a specific date for 
transfer of permit responsibility, cov
erage, and liability between the cur
rent and new permittees has been sub
mitted to the Director; 

(e) Change the lists of facility emer
gency coordinators or equipment in 
the permit's contingency plan; 

(f) Change estimates of maximum 
inventory under§ 264.112(a)(2); 
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<g) Chnnge e.stitna.tcs of expt'cled 
year of closure ur schi>dulcs for final 
closure under§ 2G4.I 12(a)(4); 

( h) Apµrove periods longer than 90 
days or 180 days under § 264.113 Cal 
and Cb); 

<D Change the ranges of the operat
ing requirc1nenls set in the permit to 
reflect the rc.sull8 of the trial burn, 
provided that the change is minor; 

(j) Change the operating require· 
inents set in the permit for conducting 
a trial burn, provided that the change 
is minor; 

(k) Grant one extension of the time 
period for determining operational 
readiness following completion of con· 
st.ruction, for up to 720 hours operat
ing tilne for treatment of hazardous 
waste; 

(1) Change the treatment program 
requirements for land treatment units 
under § 264.271 to improve treatment 
of hazardous constituents, provided 
that the change is minor; 

(m) Change any conditions specified 
in the permit for land treatment units 
to reflect the results of field tests or 
laboratory analyses used in making a 
treatment demonstration in accord
ance with § 270.63, provided that the 
change is minor; and 

(n) Allow a second treat'n1ent demon
stration for land treatment to be con
ducted when the results of the first 
demonstration have not shown the 
conditions under which the waste or 
wastes can be treated completely as re
quired by § 264.272(a), provided that 
the conditions for the second demon
stration are substantially the same as 
the conditions for the first demonstra
tion. 

§ 270.43 Termination of permits. 

(a) The following are causes for ter
minating a permit during its term, or 
for denying a permit rene\val applica
tion: 

(1) Noncompliance by the pern1ittee 
with any condition of the pern1it; 

(2) The permit.tee's failure in the ap
plication or during the permit issuance 
process to disclose fully all relevant 
facts, or the permittee's misrepresen
tation of any relevant facts at any 
time; or 

C3) A determination that the permit
ted activity endangers human health 

Title 40-Protection of Environment 

or llH· environ111cnt and can onlv he 
re-g11Jatcd to acceptable IPV('is' ·by 
pt·r1nit n1odificatiou or tcrn1inHlion. 

(b) The Director shall follow the ap
plicable procedures in Part 124 or 
State procedures in tenninating any 
pennit under this section. 

§§ 2iOAA-270.-t9 lResl'rved I 

Subpart E-Expiration and 
Continuation of Permits 

§ 270.50 DuJ"ation of p~rmits. 

(a) RCRA permits shall be effective 
for a fixed term not to exceed 10 
~rears. 

(b} Except as provided in § 270.51, 
the term of a permit shall not be ex
tended by modification beyond the 
maximum duration specified in this 
section. 

(c) The Director may issue any 
per1nit for a duration that is less than 
the full allowable term under this sec
tion. 

§ 270.51 Continuation of expiring permits. 

(a) EPA perrnits. When EPA is the 
permit-issuing authority, the condi
tions of an expired permit continue in 
force under 5 U.S.C. 558(c) until the 
effective date of a new permit <see 
§ 124.15) if: 

Cl) The permit.tee has submitted a 
timely application under § 270.14 and 
the applicable sections in § § 270.15-
270.29 which is a complete <under 
§ 270.lO(c)l application for a new 
permit; and 

< 2) The Regional Administrator 
through no fault of the pennittee, 
does not issue a new per1nit with an ef
fective date under § 124.15 on or 
before the expiration date of the pre
vious permit <for example, when issu
ance is impracticable due to time or re
source constraints). 

(b) Effect. Permits continued under 
this section remain fully effective and 
enforceable. 

lc) Enforcernent. When the permit.
tee is not in compliance with the con· 
ditions of the expiring or expired 
permit, the Regional Administrator 
may choose to do any or an of the fol
lowing; 
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t 1) Initiat.P enforcement action based 
uµon the pcnnil which has been con
tinut~d; 

(2) Issue a not.ice of intent to deny 
t.he new permit under § 124.6. If the 
permit is denied, the owner or opera
tor would then be required to cease 
the activities authorized by the contin
ued permit or be subject to enforce
ment action for operating without a 
permit; 

(3) Issue a new permit under Part 
124 with appropriate conditions; or 

<4l Take other actions authorized by 
these regulations. 

<dl State continuation. In a State 
with an hazardous waste program au
thorized under 40 CFR Part 271, if a 
pern1ittee has submitted a timely and 
complete application under applicable 
State law and regulations, the terms 
and conditions of an EPA-issued 
RCRA permit continue in force 
beyond the expiration date of the 
permit, but only until the effective 
date of the State's issuance or denial 
of a State RCRA pern1it. 

<Clean Water Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act C42 U.S.C. 300f et 
seq.), Clean Air Act (42 U.S.C. 7401 et seq.), 
Resource Conservation and Recovery Act 
(42 U.S.C. 6901 et seq.)) 
£48 FR 14228, Apr. l, 1983, as arnended at 48 
FR 39622. Sept. 1, 1983] 

§§ 270.52-270.59 [Reserved] 

Subpart F-Special forms of Permits 

§ 270.60 Permits by rule. 

Notwithstanding any other provision 
of this part or Part 124, the following 
shall be deemed to have a RCRA 
permit if the conditions listed are met: 

(a} Ocean disposal barges or vessels. 
The owner or operator of a barge or 
other vessel which accepts hazardous 
\vaste for ocean disposal, if the owner 
or operator: 

( 1) IIas a permit for ocean dumping 
issued under 40 CFR Part 220 <Ocean 
Dumping, authorized by the Marine 
Protection, Research, and Sanctuaries 
Act, as amended, 33 U.S.C. 1420 et 
seq.); 

(2) Complies with the conditions of 
that permit; and 

(3) Complies with the following haz
ardous waste regulations: 

(i) 40 CF'R 264.11. Identification 
rnunber; 

(ii) 40 CFH. 264.71. Use of manifest 
system; 

(iii) 40 CPR 264.72, Manifest discrep
ancies: 

(iv) 40 CFR 264.73<a> and (b)(l), Op
erating record; 

(v) 40 CFR 264.75. Biennial report; 
and 

cvD 40 CFR 264.76, Unmanifested 
waste report. 

(b) Injection ?Dells. The owner or op
erator of an injection wen disposing of 
hazardous waste, if the owner or aper· 
ator: 

(1) Has a pern1it for underground in
jection issued under Part 144 or 145; 
and 

(2) Complies with the conditions of 
that permit and the requirements of 
§ 144.14 <requirements for wells man
aging hazardous \Vaste). 

(c) Publicly owned treatment works. 
The owner or operator of a POTW 
which accepts for treatment hazard
ous waste. if the owner or operator: 

(1) Has an NPDES permit; 
(2) Complies with the conditions of 

that permit; and 
(3) Complies with the follO\Ving reg

ulations: 
(D 40 CPR 264.11, Identification 

number; 
(ii) 40 CFR 264.71, Use of manifest 

system; 
(iii) 40 CFR 264.72, Manifest discrep

ancies; 
(iv) 40 CFR 264.73(a) and (b)(l), Op

erating record; 
(v) 40 CFR 264. 75, Biennial report; 
<vi> 40 CFR 264.76, Unmanifested 

waste report; and 
(4) If the waste meets all Federal, 

State, and local pretreatment require
ments which would be applicable to 
the •naste if it were being discharged 
into the POTW through a sewer, pipe, 
or similar conveyance. 

§ 270.Gl Emergency permits. 

{a) Notwithstanding any other provi
sion of this part or Part 124, in the 
event the Director finds an imminent 
and substantial endangerment to 
human health or the environment the 
Director may issue a temporary emer
gency permit: (1) To a non-permitted 
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fadlity Lo allow treatn1cnt, storage, or 
disposal of hazardous waste or l2) to a 
pennit.t.ed facility to allow tn'nlrnent., 
storage, or disposal of a hazardous 
\Vaste not covered by an effective 
pennil. 

{b) This e1nergcncy permit: 
( 1) May be oral or writ ten. If oral, it 

shall be follov,red in five days by a writ
ten emergency pcrn1it; 

(2) Shall not exceed 90 days in dura
tion; 

(3) Shall clearly specify the hazard
ous wastes to be received, and the 
manner and location of their treat
n1ent, storage, or disposal; 

(4) May be terminated by the Direc
tor at any time without process if he 
or she determines that termination is 
appropriate to protect human health 
and the environment; 

(5) Shall be accompanied by a public 
notice published under § 124.ll(b) in
cluding: 

CD Name and address of the office 
granting the emergency authorization; 

(ii) Name and location of the permit
ted HWM facility; 

(iii) A brief description of the wastes 
involved; 

(iv) A brief description of the action 
authorized and reasons for authorizing 
it; and 

(V) Duration of the emergency 
permit; and 

(6) Shall incorporate, to the extent 
possible and not inconsistent with the 
emergency situation, all applicable re
quirements of this part and 40 CFR 
Parts 264 and 266. 

[48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 30114. June 30, 1983) 

§ 270.62 Hazardous waste incinerator per· 
mi ts. 

(a) For the purposes of determining 
operational readiness following com
pletion of physical construction, the 
Director must establish permit condi
tions, including but not limited to al
lowable waste feeds and operating con
ditions, in the permit to a new hazard
ous waste incinerator. These permit 
conditions will be effective for the 
minimum time required to bring the 
incinerator to a point of operational 
readiness to conduct a trial burn, not 
to exceed 720 hours operating time for 
treatment of hazardous waste. The Di-

Title 40-Protection of Environment 

rector 1uay ex!.L·nd t.hc dura.t.ion of this 
operational period onee. for up to 720 
additional hours, at the n~quest of t.hc 
applicant when good cause: i:::; shown. 
The pennit 111ay bt~ 1nodified to reflect 
t11e extension according to § 270.42 
<Minor n1odifications of pennits> of 
this chapter. 

( 1) Applicu.nts n1ust submit a state
ment, with part B of the permit appli. 
cation, which suggests the conditions 
necessary to operate in compliance 
\vith the perforn1ance standards of 
§ 264.343 of this chapter during this 
period. This statement should include, 
at a minimum, restrictions on waste 
constituents, waste feed rates and the 
operating parameters identified in 
§ 264.345 of this chapter. 

(2) The Director will reviev.• this 
statement and any other relevant in
formation submitted with Part B of 
the permit application and specify re
quirements for this period sufficient 
to meet the performance standards of 
§ 264.343 of this chapter based on his 
engineering judgment. 

(b) For the purposes of determining 
feasibility of compliance with the per
formance standards of § 264.343 of this 
chapter and of determining adequate 
operating conditions under § 264.345 
of this chapter, the Director must es
tablish conditions in the permit for a 
new hazardous waste incinerator to be 
effective during the trial burn. 

<l > Applicants must propose a trial 
burn plan, prepared under paragraph 
(b)(2) of this section with a Part B of 
the permit application. 

(2) The trial burn plan must include 
the following information: 

CD An analysis of each waste or mix
ture of wastes to be burned which in
cludes: 

(A} Heat value of the waste in the 
form and con1position in which it will 
be burned. 

<B> Viscosity (if applicable), or de
scription of the physical form of the 
waste. 

(C) An identification of any hazard
ous organic constituents listed in Part 
261, Appendix VIII of this chapter, 
which are present in the waste to be 
burned, except that the applicant 
need not analyze for constituents 
listed in Part 261, Appendix VIII, of 
this chapter which would reasonably 
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not be expected to be found in the 
waste. 'l'he constituents excluded fron1 
analysis 1nust be i<lent.ifictl. and the 
basis for the exclusion stated. 'rhe 
waste analy~is inust rely on analytical 
techniques specified in "Test Methods 
for the Evaluation of Solid \Vaste, 
Physica1/Che1nical :r..Iethods" (incor
porated by reference. see § 270.6), or 
other equivalent. 

(D) An approximate quantification 
of the hazardous constituents identi
fied in the waste, within the precision 
produced by the analytical methods 
specified in "Test Methods for the 
Evaluation of Solid Waste, Physical/ 
Chemical Methods," (incorporated by 
reference, see § 270.6), or their equiva
lent. 

(ii) A detailed engineering descrip
tion of the incinerator for which the 
permit is sought including: 

CA) Manufacturer's name and model 
number of incinerator (if available). 

(B) Type of incinerator. 
(C) Linear dimensions of the inciner

ator unit including the cross sectional 
area of combustion chamber. 

(D) Description of the auxiliary fuel 
system (type/feed). 

<E> Capacity of prime mover. 
<F> Description of automatic waste 

feed cut-off system(s). 
<G> Stack gas monitoring and pollu-

tion control equipment. 
<H> Nozzle and burner design. 
(I) Construction materials. 
(J) Location and description of tern· 

perature. pressure, and flow indicating 
and control devices. 

(iii) A detailed description of sam
pling and monitoring procedures, in
cluding sampling and monitoring loca
tions in the system, the equipment to 
be used, sampling and monitoring fre
quency, and planned analytical proce
dures for sample analysis. 

(iv) A detailed test schedule for each 
waste for which the trial burn is 
planned including date(s), duration, 
quantity of waste to be burned, and 
other factors relevant to the Director's 
decision under paragraph (b)(5) of this 
section. 

<v> A detailed test protocol, fnclud· 
ing, for each waste identified, the 
ranges of temperature, waste feed 
rate, combustion gas velocity, use of 
auxiliary fuel, and any other relevant 

paramet('rs that will be varied to 
affect thl~ destruction and retnoval ef
ficiency of t.he incinerator. 

(vi) A description of. and planned 
operating conditions for, any einission 
control equipn1ent \Vhich will be used. 

{viD Procedures for rapidly stopping 
waste feed, shutting down the inciner
ator, and controlling emissions in the 
event of an equipment n1alfunction. 

(viii> Such other information as the 
Director reasonably finds necessary to 
determine v.rhcther to approve the 
trial burn plan in light of the purposes 
of this paragraph and the criteria in 
paragraph (b)(5) of this section. 

(3) The Director. in reviewing the 
trial burn plan, shall evaluate the suf
ficiency of the information provided 
and may require the applicant to sup
plement this information, if necessary, 
to achieve the purposes of this para
graph. 

(4) Based on the waste analysis data 
in the trial burn plan, the Director 
will specify as trial Principal Organic 
Hazardous Constituents <POHCs). 
those constituents for which destruc
tion and removal efficiencies must be 
calculated during the trial burn. These 
trial POHCs will be specified by the 
Director based on his estimate of the 
difficulty of incineration of the con
stituents identified in the waste analy
sis, their concentration or mass in the 
waste feed, and, for wastes listed in 
Part 261, Subpart D, of this chapter, 
.the hazardous waste organic constitu
ent or constituents identified in AP· 
pendix VII of that part as the basis for 
listing. 

C5) The Director shall approve a trial 
burn plan if he finds that: 

(i) The trial burn is likely to deter
mine whether the incinerator per~ 
formance standard required by 
§ 264.343 of this chapter can be met; 

<ii> The trial bum itself will not 
present an imminent hazard to human 
health or the environment; 

(iii) The trial burn will help the Di
rector to determine operating require
ments to be specified under § 264.345 
of this chapter; and 

(iv) The information sought in para
graphs (b)(5) (i) and CiD of this section 
cannot reasonably be developed 
through other means. 

599 
33-130 0~84~39 

' 



ii;' 

\;) ;W-' 

"; 

§ 270.62 

tG) During each approvPd trial burn 
(or a.s soon after the burn as is practl
cah\eJ, the applicant 1nust tnake the 
following detenninations: 

(i) A quantitative analysis of t-itc 
trial POIICs in the waste fce<l to the 
incinerator. 

OD A quantitative analysis of the ex
haust gas for the concentration and 
mass emissions of the trial POHCs, 
oxygen <0,) and hydrogen chloride 
<HCll. 

(iii) A quantitative analysis of the 
scrubber water Cif any), ash residues, 
and other residues, for the purpose of 
estitnating the fate of the trial 
PO II Cs. 

<iv) A computation of destruction 
and removal efficiency CDRE>, in ac
cordance with the DRE formula speci· 
fied in § 264.343(a) of this chapter. 

<v> If the HCl emission rate exceeds 
1.8 kilograms of HCl per hour (4 
pounds per hour), a computation of 
HCl removal efficiency in accordance 
vii.th § 264.343(b) of this chapter. 

<vi> A computation of particulate 
emissions, in accordance with 
§ 264.343Cc> of this chapter. 

CviD An identification of sources of 
fugitive emissions and their means of 
control. 

<viii> A measurement of average, 
maximum, and minimum tempera
tures and combustion gas velocity. 

(ix) A continuous measurement of 
carbon monoxide CCQ) in the exhaust 
gas. 

Cx) Such other infortnation as the 
Director may specify as necessary ta 
ensure that the trial bum will deter
mine compliance with the perform
ance standards in § 264.343 of this 
chapter and to establish the operating 
conditions required by § 264.345 of this 
chapter as necessary to meet that per
formance standard. 

(7) The applicant must submit to the 
Director a certification that the trial 
burn has been carried out in accord
ance with the approved trial burn 
plan, and must submit the results of 
all the determinations required in 
paragraph (b)(6). This submission 
shall be made within 90 days of com
pletion of the trial burn, or later if ap
proved by the Director. 

(8) All data collected during any 
trial burn must be submitted to the 

Title 40--Protcc:tion of E11vironment 

f)ircctor ful10wing the co1nplction of 
UH! t.rial burn. 

(9J All subn1issions rf'qnirctl by tllis 
pftragraph tnust be certified on behaH 
of the applicant by the .$ignature of a 
person authorized to sign a pennit ap
plication or u report under§ 270.11. 

(10) Based on the results of the trial 
burn, the Director shall set the operat
ing require1nents in the final permit 
according to § 264.345 of this chapter. 
The permit modification shall proceed 
as a minor modification according to 
§ 270.42. 

<c> For the purposes of allowing op
eration of a new hazardous waste in
cinerator following completion of the 
trial burn and prior to final modifica
tion of the permit conditions to reflect 
the trial burn results, the Director 
may establish permit conditions, in
cluding but not limited to allowable 
waste feeds and operating conditions 
sufficient to 1neet the requirements of 
§ 264.345 of this chapter, in the permit 
to a new hazardous waste incinerator. 
These permit conditions will be effec
tive for the n1inimuru time required to 
complete sample analysis, data co1npu
tation and subn1ission of the trial burn 
results by the applicant, and n1odifica
tion of the facility permit by the Di
rector. 

(1) Applicants must submit a state
ment, with Part B of the permit appli
cation, which identifies the conditions 
necessary to operate in compliance 
with the perforn1ance standards of 
§ 264.343 of this chapter, during this 
period. This statement should include, 
at a minimum, restrictions on waste 
constituents, waste feed rates, and the 
operating parameters in § 264.345 of 
this chapter. 

(2) The Director will review this 
statement and any other relevant in
formation submitted with Part B of 
the permit application and specify · 
those requirements for this period 
most likely to meet the performance 
standards of § 264.343 of this chapter 
based on his engineering judgmerit. 

(d) For the purposes of determining 
feasibility of compliance with the per
formance standards of § 264.343 of this 
chapter and of determining adequate 
operating conditions under § 264.345 
of this chapter, the applicant for a 
permit to an existing hazardous waste 
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incint>raLor rnay prepare and .$Ubrnit a 
trial burn plan and perfonn a trial 
burn in accordance with pa1·agraphs 
(b)(2) through (b)(9) of this section. 
Applicants who sub1nit trial burn 
plans and receive approval before sub
mission of a perrnit application n1ust 
complete the trial burn and submit 
the results, specified in paragraph 
(b)(6), with Part B of the pern1it appli
cation. If completion of this process 
conflicts with the date set for submis
sion of the Part B application, the ap
plicant must contact the Director to 
establish a later date for subn1ission of 
the Part B application or the trial 
burn results. If the applicant submits 
a trial burn plan \Vith Part B of the 
permit application, the trial burn must 
be conducted and the results submit
ted within a time period to be speci
fied by the Director. 

§ 270.63 Permits for land treatment dem
onstrations using field test or laborato
ry analyses. 

{a) For the purpose of allowing an 
owner or operator to meet the treat
ment demonstration requirements of 
§ 264.27~ of this chapter, the Director 
may issue a treatment demonstration 
permit. The permit must contain only 
those requirements necessary to meet 
the standards in § 264.272(c). The 
permit may be issued either as a treat
ment or disposal permit covering only 
the field test or laboratory analyses, 
or as a two-phase facility permit cover
ing the field tests, or laboratory analy
ses, and design, construction operation 
and maintenance of the land treat
ment unit. 

< l) The Director may issue a two
phase facility permit if he finds that, 
based on information submitted in 
Part B of the application, substantial, 
although incomplete or inconclusive, 
information already exists upon which 
to base the issuance of a facility 
permit. 

(2) If the Director finds that not 
enough information exists upon \Vhich 
he can establish permit conditions to 
attempt to provide for compliance 
\Vith all of the requirements of Sub
part M, he must issue a treatment 
demonstration permit covering only 
the field test or laboratory analyses. 

CbJ If the Director finds that a 
phased pcrn1it n1aY be issued, he will 
establish, as requirements in the first 
phase of the facility pennit, conditions· 
for conducting Lhe field tests or labo-
1·atory analyses. These permit condi
tions will include design and operating 
parameters (including the duration of 
the tests or analyses and, in the case 
of field tests, the horizontal and verti
cal dimensions of the treatment zone), 
monitoring procedures, post-demon
stration clean-up activities, and any 
other conditions which the Director 
finds may be necessary under 
§ 264.272(c). The Director will include 
conditions in the second phase of the 
facility permit to attempt to meet all 
Subpart M requirements pertaining to 
unit design, construction, operation, 
and maintenance. The Director will es
tablish these conditions in the second 
phase of the permit based upon the 
substantial but incomplete or incon
clusive information contained in the 
Part B application. 

(1) The first phase of the permit will 
be effective as provided in § 124.15(b) 
of this chapter. 

(2) The second phase of the permit 
will be effective as provided in para
graph (d) of this section. 

(c) When the o\vner or operator who 
has been issued a two-phase permit 
has completed the treatment demon
stration, he must submit to the Direc
tor a certification, signed by a person 
authorized to sign a permit application 
or report under § 270.11, that the field 
tests or laboratory analyses have been 
carried out in accordance with the 
conditions specified in phase one of 
the permit for conducting such tests 
or analyses. The owner or operator 
must also submit all data collected 
during the field tests or laboratory 
analyses within 90 days of completion 
of those tests or analyses unless the 
Director approves a later d(l,.te. 

(d) If the Director determines that 
the results of the field tests or labora
tory analyses meet the requirements 
of § 264.272 of this chapter, he will 
modify the second phase of the permit 
to incorporate any requirements nec
essary for operation of the facility in 
compliance with Part 264, Subpart M, 
of this chapter, based upon the results 
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of tile field Lesls or laboratory analy" 
S<:S. 

( 1) 'This pern1it niodificalion may 
proceed as a minor modification under 
§ 270.42, provided any such change is 
minor, or otherwise will proceed as a 
modification under§ 270.4l(a}(2). 

(2) If no modifications of the second 
phase of the pern1it are necessary, or 
if only minor modifications are neces
sary and have been 1nade, the Director 
will give notice of his final decision to 
the permit applicant and to each 
person who submitted written com
ments on the phased permit or who re
quested notice of the final decision on 
the second phase of the permit. The 
second phase of the permit then will 
become effective as specified in 
§ l24-15(b}. 

(3) If n1odifications under 
§ 270.4l(a)(2) are necessary, the 
second phase of the permit will 
become effective only after those 
modifications have been made. 

§ 270.64 Interim pl'.;rmits for UIC wells. 

The Director may issue a permit 
under this part to any Class I UIC well 
(see § 144.6) injecting hazardous 
wastes within a State in which no UIC 
program has been approved or promul· 
gated. Any such permit shall apply 
and insure compliance with all appli
cable require1nents of 40 CFR Part 
264, Subpart R <RCRA standards for 
wells), and shall be for a term not to 
exceed two years. No such permit shall 
be issued after approval or promulga· 
tiDn of a UIC program in the State. 
Any permit under this section shall 
contain a condition providing that it 
will terminate upon final action by the 
Director under a UIC program to issue 
or deny a UIC permit for the facility. 

[48 FR 14228, Apr. 1, 1983; 48 FR 30114, 
June 30, 19831 

§§ 270.65-270.69 [Reserved] 

Subpart G-lnterim Status 

§ 270.70 Qualifying for interim status. 

<a> Any person who owns or operates 
an "existing HW1'.1 facility" shall have 
interim status and shall be treated as 
having been issued a permit to the 
extent he or she has: 

Title 40-Protection of Environment 

(l) Co1nplicd wiLh tlH: requiretnents 
of Sect.ion 3010(al of H.Cf-lA pertaining 
to notification of huxardou.s waste ac· 
tivit.y. 

CCom111cnt: So1nc existing facilities may not 
be required to fih· a uo1 ificatiou under Sec· 
tion 3010(a) or RCRA. These facilities may 
qualify for interiln status by meeting para
graph <aH2) of this section.1 

(2) Con1plied with the require1nents 
of § 270.10 governing submission of 
Part A applications; 

Cb> Failure to qualify for interim 
status. If EPA has reason to believe 
upon examination of a Part A applica
tion that it fails to meet the require-
1uents of § 270.13, it shall notify the 
owner or operator in writing of the ap
parent deficiency. Such notice shall 
specify the grounds for EPA's belief 
that the application is deficient. The 
owner or operator shall have 30 days 
from receipt to respond to such a noti
fication and to explain or cure the al
leged deficiency in his Part A applica
tion. If, after such notification and op· 
portunity for response. EPA deter
mines that the application is deficient 
it may take appropriate enforcement 
action. 

[48 FR 14228, Apr. I, 198'3, a.s amended at 49 
FR 17718, Apr. 24, 1984) 

EFFECTIVE DATE NOTE: At 49 FR 17718, 
Apr. 24, 1984, § 270.70(b) was revised, effec
tive October 24, 1984. For the convenience 
of the user, the superseded text is set out 
below. 

§ 270.70 Qualifying for interim status. 

• 
(bl When EPA determines on examination 

or reexamination of a Part A application 
that it fails to meet the standards of these 
regulations, lt may notify the owner or op· 
erator that the application is deficient and 
that the owner or operator is therefore not 
entitled to interim status. The owner or op
e1·ator will then be subject to EPA enforce· 
ment for operating without a permit. 

§ 270.71 Operation during interim status. 

Ca) During the interim status period 
the facility shall not: 

(1) Treat, store, or dispose of hazard
ous waste not specified in Part A of 
the permit application; 

(2l Employ processes not specified in 
Part A of the permit application; or 
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(;j) l!!xceed I.hp ch•sign capadtie;-; 
specified in Part A of Lhe pennit. appli
cation. 

lb) Interi1n st.atlls standards. During 
interim status. owners or opera.tors 
shall co1nply with t.he interin1 sta.tus 
standards at 40 CF'R Part. 265. 

§ 270.72 Changes during interim status. 

(a) New hazardous wastes not previ~ 
ously identified in Part A of the 
permit application n1ay be treated, 
stored, or disposed of at a facility if 
the owner or operator submits a re
vised Part A permit application prior 
to such a change; 

(b) Increases in the design capacity 
of processes used at a facility may be 
made if the owner or operator submits 
a revised Part A permit application 
prior to such a change (along with a 
justification explaining the need for 
the change) and the Director approves 
the change because of a lack of avail
able treatment, storage, or disposal ca
pacity at other hazardous waste man
agement facilities; 

Cc) Changes in the processes for the 
treatment, storage, or disposal of haz· · 
ardous waste may be made at a facility 
or additional processes may be added 
if the owner or operator submits a re
vised Part A permit application prior 
to such a change Calong with a justifi
cation explaining the need for the 
change) and the Director approves the 
change because: 

(1) It is necessary to prevent a 
threat to human health or the envi
ronment because of an emergency sit
uation, or 

C2> It is necessary to comply with 
Federal regulations (including the in
terim status standards at 40 CFR Part 
265) or State or local laws. 

{d) Changes in the o\Vnership or' 
operational control of a facility may 
be made if the ne\v owner or operator 
submits a revised Part A permit appli
cation no later than 90 days prior to 
the scheduled change. When a trans
fer of ownership or operational con
trol of a facility occurs, the old owner 
or operator shall comply with the re
quirements of 40 CFR Part 265, Sub
part H <financial require1nents), until 
the new owner or operator has demon
strated to the Director that it is com
plying with that subpart. All other in-

teri111 status duties are transfC'rred ef
fecU\'e hnln<'diately upon t11e date of 
the change of ownership or operation· 
al control of the facility. Upon de1non
strat.ion to the Director by the new 
owner or operator of compliance with 
that Subpart. the Director shall notify 
the old owner or operator in writing 
that it no longer needs to con1ply with 
that part as of the date of demonstra· 
tion. 

<el In no event shall changes be 
n1ade to an H\VM facility during inter
im status which amount to reconstruc
tion of the facility. Reconstruction 
occurs when the capital investment in 
the changes Lo the facility exceeds 
fifty percent of the capital cost of a 
comparable entirely new H~l facili
ty. 

§ 270.73 Termination of interim status. 

Interim status terminates when: 
(a> Final_ administrative disposition 

of a permit application is made; or 
Cb) Interim status is terminated as 

provided in § 270.10CelC5). 

§§ 270.74-270.7'9 [Ueserved] 

PART 271-REQUIREMENTS FOR AU
THORIZATION OF STATE HAZARD
OUS WASTE PROGRAMS 

Sec. 

Subpart A-Requirements for Final 
Authorization 

271.1 Purpose and scope. 
271.2 Definitions. 
271.3 Availability of final authorization. 
271.4 Consistency. 
271.5 Elements of a program submission. 
271.6 Program description. 
271.7 Attorney General's statement. 
271.B Memorandum of Agreement with the 

Regional Adrnlnlstrator. 
271.9 Requirements for Identification and 

listing of hazardous wastes. 
271.10 Requirements of generators of haz

ardous wastes. 
271.11 Requirements for transporters of 

hazardous wastes. 
271.12 Requirements for hazardous waste 

management facilities. 
271.13 Requirements with respect to per

mits and permit application. 
271.14 Requirements for permitting. 
271.15 Requirements for compliance eval

uation programs. 
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datt~ Lhe notil'c of the Adininistrator's 
ordt>r is iir.sl published. 

<:n Disposition. Leave to intervene 
1nny be granted only if the tnovant 
dt•tnon.strat.cs that (i) hi:; pr,est'llC:e in 
the proceeding: would not unduly pro
long or othcrwh;e prejudice that adju
dication of the rights of the original 
parties; (ii) the movant will be ad
versely affected by a final order; and 
(iii) the interests of the movant are 
not being adequately represented by 
the original parties. The intervenor 
shall become a full party to the pro
ceeding upon the granting of leave to 
intervene. 

(4) Amicus curiae. Persons not par
ties to the proceeding who wish to file 
briefs may so move. The motion shall 
identify the interest of the applicant 
and shaU state the reasons why the 
proposed a1nicus brief is desirable. If 
the motion is granted, the Presiding 
Officer or Administrator shall issue an 
order setting ihe time for filing such 
brief. An amicus curiae is eligible to 
participa.te in any briefing after his 
motion is granted, and shall be served 
with all briefs, reply briefs, motions, 
and orders relating to issues to be 
briefed. 

(0) Motions-(1) General. All mo
tions, except those made orally on the 
record during a hearing, shall (i) be in 
writing; Cii) state the grounds therefor 
with particularity; (iii) set forth the 
relief or order sought; and (iv) be ac
companied by any affidavit, certifi
cate, other evidence, or legal memo
randum re lied upon. Such motions 
shall be served as provided by (b)C4) of 
this section. 

(2) Response to motions. A party's 
response to any written motion must 
be filed \Vithin ten (10) days after serv
ice of such motion, unless additional 
time is allowed for such response. The 
response shaJl be accompanied by any 
affidavit, certificate, other evidence, or 
legal memorandum relied upon. If no 
response is filed within the designated 
period, the parties may be deemed to 
have waived any objection to the 
granting of the motion. The Presiding 
Officer, Regional Administrator, or 
Administrator, as appropriate, may set 
a shorter time for response, or make 
such other orders concernii-.g the dis-

litle 40-Protection of En'llironment 

vosition of n1otions as they d~·P1n UP· 
o·ropriatc. 

<3) Decision. 1'1n· Adininistrator 
shall rule on all inotion~ filed or 1nade 
aftt"r servict> of lhC' n·corninended deci
sion upon llH' nart iC'.s. 'l'hc Pre-sidin!A 
Officer shall rule on all other n1otions. 
Oral argu1nent on n1olions will be per-
1nitted where the Presiding Officer, 
Regional Administrator, or the Admin
istrator considers ii necessary or desir
able. 

(4) Record of proceedings. (i) The 
hearing shall be either stenographical
ly reported verbatiln or tape recorded, 
and thereupon transcribed by an offi
cial reporter designated by the Presid
ing Officer: 

(ii) All orders issued by the Presid
ing Officer, transcripts of testimony, 
written state1nents of position, stipula
tions. exhibits, motions, briefs, and 
other written 1naterial of any kind 
submitted in the hearing shall be a 
pa1t of the record and shall be avail
able for inspection or copying in the 
Office of the Hearing Clerk, upon pay
ment of costs. Inquiries may be made 
at the Office of the Administrative 
Law Judges, Hearing Clerk, 401 M 
Street, S.W., Washington, D.C. 20460; 

OiD Upon notice to all parties the 
Presiding Officer may authorize cor
rections to the transcript which in
volves matters of substance; 

(iv) An original and two (2) copies of 
all written submissions to the hearing 
shall be filed with the Hearing Clerk; 

(V) A copy of each submission shall 
be served by the person making the 
submission upon the Presiding Officer 
and each party of record. Service 
under this paragraph shall take place 
by mail or personal· delivery; 

(vi) Every submission shall be ac
companied by an acknowledgement of 
service by the person served or proof 
of service in the form of a statement 
of the date, time, and manner of serv
ice and the na1nes of the persons 
served, certified by the person who 
made service, and; 

(viD The Hearing Clerk shall main
tain and furnish to any person upon 
request, a. list containing the name, 
service address, and telephone number 
of all parties and their attorneys or 
duly authorized representatives. 
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(5) Parlicipnlion by a person not a 
party. A person who is not a party 
n1ay, in I.ht' discretion of the Presiding 
Officer, be pennitted to tnake a limit
ed appearanct~ by making oral or -i.vrit
tcn statement of his/her position on 
the issues within such limits and on 
such conditions as may be fixed by the 
Presiding Officer. but he/she may not 
otherwise participate in the proceed
ing. 

(6) Rights of parties. (i) All parties to 
the proceeding may: 

(A) Appear by counsel or other rep
resentative in all hearing and pre
hearing proceedings; 

<B> Agree to stipulations of facts 
which shall be made a part of the 
record. 

(7) Recommended decision. (i) 
Within 30 days after the filing of pro
posed findings and conclusions, and 
reply briefs, the Presiding Officer 
shall evaluate the record before him/ 
her, the proposed findings and conclu
sions and any briefs filed by the par
ties and shall prepare a recommended 
decision, and shall certify the entire 
record, including the recommended de
cision, to the Administrator. 

(ii) Copies of the recommended deci
sion shall be served upon all parties. 

(iii) Within 20 days after the certifi
cation and filing of the record and rec
ommended decision, all parties may 
file with the Administrator exceptions 
to the recommended decision and a 
supporting brief. 

(8) Decision by Adniinistrator. <D 
Within 60 days after the certification 
of the record and filing of the Presid
ing Officer's recommeded decision, the 
Administrator shall review the record 
before him and issue his own decision. 

(li) If the Administrator concludes 
that the State has administered the 
program in conformity with the appro
p1·iate Act and regulations his decision 
shall constitute "final agency action" 
within the meaning of 5 U.S.C. 704. 

(iii) If the Administrator concludes 
that the State has not administered 
the program in conformity with the 
appropriate Act and regulations he 
shall list the deficiencies in the pro
gram and provide the State a reasona
ble time, not to exceed 90 days. to take 
such appropriate corrective action as 

the Adrninist..rator deiennines neces· 
sary. 

(i\r) Within the time prescribed by 
the Adn1inistrator the State shall take 
such appropriate corrective action a.s 
required by the Administrator and 
shall file with the Ad1ninistrator and 
all parties a staten1ent certified by the 
State Director that such appropriate 
corrective action has been taken. 

(V) The Administrator may require a 
further showing in addition to the cer
tified statement that corrective action 
has been taken. 

<vi) If the State fails to take such ap
propriate corrective action and file a 
certified statement thereof within the 
time prescribed by the Administrator, 
the Administrator shall issue a supple
mentary order withdrawing approval 
of the State program. If the State 
takes such appropriate corrective 
action, the Administrator shall issue a 
supplementary order stating that ap
proval of authority iS not withdrawn. 

CviD The Administrator's supplemen
tary order shall constitute final 
Agency action within the 1neaning of ~ 
u.s.c. 704. 

(viii) Withdrawal of a'uthorization 
under this section and the appropriate 
Act does not relieve any person from 
complying with the requirements of 
State law, nor does it affect the validi· 
ty of actions by the State Prior to 
withdrawal. 

PART 124-PROCEDURES FOR 
DECISICNMAKING 

Sub?ort A-Genor&:1I Program ftequiromenll 

Sec. 
124.l Purpose and scope. 
124.2 Definitions. 
124.3 Application for a permit. 
124.4 Consolidation of pern1it processing. 
t24.5 1'lodification, revocation and rels-

suance, or termination of permits. 
124.6 Draft permits, 
124.7 Statement of basis. 
124.8 Fact sheet. 
124.9 Administrative record for draft per

mits when EPA is the permitting au
thority. 

124.10 Publlc notice of permit actions and 
public comment period. 

124.11 Public comments and requests for 
public hearings. 

124.12 Public hearings. 
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Sec. 
124.l:l Obtigalion to raise i};Sltt'S and pro

\'ilk iriformation during U11· public eoin
ment ptTiotl. 

124.14 Hropenh1g of the public conunent 
period. 

l'.!4.15 I.ssua1wc and t•fft~ctivu dale of 
permit. 

124.lti Stays uf l'.Outcsted permit condi
tions. 

124.17 Respo11se to comments. 
124.18 Administrative record for final 

permit when EPA is the permitting au
thority. 

124.19 Appeal of RCRA, UIC and PSD per
mits. 

124.20 Computation of time. 
124.21 Effective date of Part 124. 

Subpart B-Specific Pfocvdures Applicable io 
RCRA Pormib [Ro1arved] 

Subport C-Specifk Procoduro• Applicable to 
PSD Permib 

124.41 Definitions applicable to PSD per-
1nits. 

124.42 Additional procedures for PSD per
mits affecting Class I areas. 

Subpart D-Specific Prac:e.duro• Applicabla ta 
NPDES Ptlrmib 

124.51 Purpose and scope. 
124.52 Permils required on a case-by-case 

basis. 
124.53 State certification. 
124.54 Special provisions for State certifi

cation and concurrence on applications 
for section 30Hh> variances. 

124.55 Effect of State certification. 
124.56 Fact sheets. 
124.57 Public notice. 
124.58 Special procedures for EPA-issued 

general perniits for point sources other 
than separate storm sewers. 

124.59 Conditions requested by the Corps 
of Engineers and other government 
agencies. 

124.60 Issuance and effective date and 
stays of NPDES permits. 

124.61 Final environmental impact state
ment. 

124.62 Decision on variances. 
124.63 Procedures for variances when EPA 

is the permitting authority. 
124..64 Appeals of variances. 
124.65 Special procedures for discharge 

into marine waters under section 30Hh>. 
124.66 Special procedures for decisions on 

thermal variances under section 316(a). 

Title 40-Protec.::tion of Environment 

Subpart E-Evidenliary Hearing for EPA-luued 
NPDES Permit& and EPA-Terminated RCRA 
Perinih 

St·c. 
124.71 Applkability. 
124.72 Definitions. 
124.73 Filing and submission of documents. 
124.74 H.equests for e\•ident.iary ht"nring. 
124.75 Decision on request for a hearing. 
124.76 Obligation to sub1nit evidence and 

raise Issues before a final perniit is 
issued. 

124.77 Notice of hearing. 
124.78 Ex parte communications. 
124.79 Additional parties and issU{'S. 
124.80 Piling and service. 
124.81 Assignment of Adniinistrat.ivc Law 

Judge. 
124.82 Consolidation and severance. 
124.83 Prehearing conferences. 
124.84 Summary determination. 
124.85 Hearing procedure. 
124.86 Motions. 
124.87 Record of hearings. 
124.88 Proposed findings of fact and con-

clusions; brief. 
124.89 Decisions. 
124.90 Interlocutory appeal. 
124.91 Appeal to the Administrator. 

Siobpart f-Non~Advanary Panel Pracodure1 

124.lli Applicability. 
124.112 Relation to other subparts. 
124.113 Public notice of draft permits and 

pub!ic comment period. 
124.114 Request for hearing. 
124.115 Effect of denial of or absence of re-

quest for hearing. 
124.116 Notice of hearing. 
124.117 Request to partlcipate In hearing. 
124.118 Submission of written comments 

on draft permit. 
124.119 Presiding Officer. 
124.120 Panel hearing. 
124.121 Opportunity for cross-examina

tion. 
124.122 Record for flnal permit. 
124.123 Filing of brief, proposed flndlngs 

of fact and conclusions of law and pro
posed n1odified permit. 

124.124 Recommended decision. 
124.125 Appeal from or review of recom-

mended decision. 
124.126 Final decision. 
124.127 Final decision if there is no review. 
124.128 Delegation of authority; time limi-

tations. 
APPENDIX A TO PAP.T 124-GUIDE TO DECI· 

SIONMAlUNG UrtDER PART 124 
AUTH.ORITY: Rei;ource Conservation and 

Recovery Act, 42 U.S.C. 6901 et seq.; Safe 
Drinking Water Act, 42 U.S.C. 300(fl et seq.; 
Clean Water Act, 33 U.S.C. 1251 et seq.; and 
Clean Air Act. 42 U.S.C. 1857 el BCQ. 
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Sounci,:: 48 PH. 14:?64, Apr. l, 1983, unless 
ot.hcrwise nott'd. 

Subpart A-General Program 
Requirements 

!:i 124.l Purpo:.e and ::;cope. 

<a) This part contains EPA proce
dures for issuing. modifying, revoking 
and reissuing, or terminating all 
RCRA, UIC. PSD and NPDES .. per
mits" other than RCRA and UIC 
"emergency permits" <see §§ 270.61 
and 144.34) and RCRA "permits by 
rule" (§ 270.60). The latter kinds of 
pern1its are governed by Part 270. 
RCRA interim status and UIC author
ization by rule are not "permits" and 
are covered by specific provisions in 
Parts 144, Subpart C, and 270. This 
part also does not apply to permits 
issued, modified, revoked and reissued 
or terminated by the Corps of Engi
neers. Those procedures are specified 
in 33 CFR Parts 320-327. 

(b) Part 124 is organized into six sub
parts. Subpart A contains general pro
cedural requirements applicable to all 
permit programs covered by these reg
ulations. Subparts B through F sup
plerp.ent these general provisions with 
requirements that apply to only one or 
more of the programs. Subpart A de· 
scribes the steps EPA will follow in re-

ceiving pPrn1it applications, preparing 
draft p{'rn1ils, issuing public notice, in
viting public. co1n1nent and holding 
public hearings on draft permits. Sub· 
part A also covers asse-1nbling an ad
rninistrativ{~ record, responding Lo 
comn1ents, issuing a final pennit deci
sion, and allowing· for administ1•tive 
appeal of the final pern1it decision. 
Subpart B is reserved for specific pro
cedural requirements for RCRA per
mits. There are none of these at 
present but they may be added in the 
future. Subpart C contains definitions 
and specific procedural requirements 
for PSD permits. Subpart D applies to 
NPDES permits until an evidentiary 
hearing begins, when Subpart E proce
dures take over for EPA-issued 
NPDES permits and EPA-terminated 
RCRA permits. Subpart F, which is 
based on the "initial licensing" provi

.sions of the Administrative Procedure 
Act <APA), can be used instead of Sub
parts A through E in appropriate 
cases. 

(c) Part 124 offers an opportunity 
for three kinds of hearings: A public 
hearing under Subpart A, an eviden
tiary hearing under Subpart E, and a 
panel hearing under Subpart F. This 
chart describes when these hearings 
are available for each of the five 
permit programs. 

HEARINGS AVAILABLE UNDER THIS PART 

Subpart 

Programs (A) (E) 

·~ Public hearing Evidentiary hearing Pane! hoanng 

AGAA .................... On dra!t permit, at Director's \1) Permit termination (RCAA 
discretion " 00 request section 3008). 
(§ 124.12). 

(2) With NPOES evidentiary 
hearing(§ 124.74(b)(2)). 

UIC ................... On drart permil, at Director's With NPDES evidentiary he<:r· 
discretion O< 00 request ing (§ 124.74(b)(2)). 
(§ 124.12). 

' 
PSD .. 

I 
On Wall perm1!, at O.i"ector's Not available(§ t24.71(c)) .. 

I discretion O< 00 request 
(§ 124.12). 

NPOES (other \ Oo ""' p0<m«. of Oi""°'•' ('I Oo "'""' <o oh.,leogo 
than general 1~s~~:1~;J. or on request ! :~~6p~;~~\~o4~~il1on or van· permit). " 
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HEARINGS AVAILABLE UNDER THIS PART-Continued 

·--~· .. ===~.:=-·-=--S"bp;n ~-========= 
Progr ---.. ~-·~,-- {E) (F) 

Public nearing Evidenliary heanng Panel hearing 

(2) Al RA's discretion for any (2) Al AA s discrellon when request tor 

I 
301(h) request{§ 124.64(0)). evldanliary hearing. is granted under 

§ 124.75{a){2) {§§ 124.74(c)(8) and 

I 124.t11{a)(2)). 
\3) At RA's discretion !or any 301{h) 

request(§ 124.64{b)). 
NPDES (general 

permit). 
On draft permit at Director's 

discretion or on request 
{§ 124.12). 

Not available(§ 124.71(a)) •........ Al AA's discretion in lieu of public 
hearing(§ 124.11t(a)(3)). 

404 .. .. 1 On draft permit or en applica
L~n When no draft permit. at 
Diredo(s discretion or on 
request (§ 124.12). 

Not availal:lle {§ 124.71) .............. j Not available (§ 124.111) . 

( d) This part is designed to allow 
per1nits for a given facility under two 
or more of the listed programs to be 
processed separately or together at 
the choice of the Regional Administra
tor. This allows EPA to combine the 
processing of permits only when ap
propriate, and not necessarily in all 
cases. The Regional Administrator 
may consolidate permit processing 
when the permit applications are sub
n1itted, \vhen draft permits are pre
pared, or when final permit decisions 
are issued. This Part also allows con
solidated pern1its to be subject to a 
single public hearing under § 124.12, a 
single evidentiary hearing under 
§ 124.75, or a single non-adversary 
panel hearing under § 124.120. Permit 
applicants may recommend whether 
or not their applications should be 
consolidated in any given case. 

(e) Certain procedural requirements 
set forth in Part 124 must be adopted 
by States in order to gain EPA approv
al to operate RCRA, UIC, NPDES, and 
404. permit programs.These require
ments are listed in §§ 123.25 (NPDES), 
145.11 <UICl, 233,26 <404}, and 271.14 
<RCRA) and signaled by the following 
words at the end of the appropriate 
Part 124 section or paragraph heading: 
<applicable to Slate programs see 
§§123.25 CNPDES), 145.11 <UICl, 
233.26 <404), and 271.14 (RCRA)). Part 
124 dot:!s not apply to PSD pern1its 
issued by an approved State. 

(f) To coordinate dt'cision1naking 
when different pennils will be issued 
by EPA and aµproved State µrogratns, 

this part allows applications to be 
jointly processed, joint comment peri
ods and hearings to be held, and final 
permits to be issued on a cooperative 
basis whenever EPA and a State agree 
to take such steps in general or in indi
vidual cases. These joint processing 
agreements may be provided in the 
Memorandum of Agreement developed 
under §§ 123.24 CNPDES}, 145.24 
mIC), 233.24 (404). and 271.8 <RCRA). 

§ 124.2 Definitions. 

Ca) In addition to the definitions 
given in §§ 122.2 and 123.2 CNPDES), 
144.3 and 145.2 CUIC); 233.3 (404). and 
270.2 and 271.2 <RCRA>. the defini
tions listed below apply to this part. 
except for PSD permits which are gov· 
erned by the definitions in §124.41. 
Terms not defined in this section have 
the meaning given by the appropriate 
Act. 

Administrator means the Adminis
trator of the U.S. Environmental Pro
tection Agency, or an authorized rep
resentative. 

Applicable standards and limita
tions (NPDES) means all State, inter· 
state, and Federal standards and liml· 
tations to which a "discharge" or a re
lated activity in subject under the 
CWA, including "effluent lhnitations," 
water quality standards, standards of 
perfonnance, toxic effluent standards 
or prohibitions, "best n1anagement 
practices," and pretreatment stand
ards under sections 301, 302, 303, 304, 
306, 307, 308, 403, and 405 of CW A. 
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Application means the EPA stand
ard national forms for applying for a 
permit, including any additions, revi
sions or modifications to the forms; or 
forms approved by EPA for use in "ap
proved States." including any ap
proved modification:::; or revisions. For 
RCRA, application also includes the 
information required by the Director 
under §§ 270.14 through 270.29 [con
tents of Part B of the RCRA applica
tion). 

Appropriate Act and regulations 
means the Clean Water Act (CWA); 
the Solid Waste Disposal Act, as 
amended by the Resource Conserva
tion Recovery Act <RCRAJ; or Safe 
Drinking Water Act CSDWA), which· 
ever is applicable; and applicable regu
lations promulgated under those stat· 
utes. In the c;ise of an "approved State 
program" appropriate Act and regula
tions includes program requirements. 

Consultation with the Regional Ad· 
ministrator C§l24.62Ca)(2)} means 
review by the Regional Administrator 
following evaluation by a panel of the 
technical merits of all 30l(k) applica
tions approved by the Director. The 
panel (to be appointed by the Director 
of the Office of Water Enforcement 
and Permits) will consist of Headquar
ters, Regional, and State personnel fa
miliar with the industrial category. in 
question. 

CWA means the Clean Water Act 
<formerly referred to as the Federal 
Water Pollution Control Act of Feder
al Pollution Control Act Amendments 
of 1972) Pub. L. 92-500, as amended by 
Pub. L. 95-217 and Pub. L. 95-576; 33 
U.S.C. 1251 et seq. 

Director means the Regional Admin· 
istrator or the State Director, as the 
context requires, or an authorized rep· 
resentative. When there is no "ap
proved State program," and there is 
an EPA administered program, "Direc
tor"means the Regional Administra
tor. When there is an approved State 
program, "Director" norn1ally means 
the State Director. In some circum· 
stances, however, EPA retains the au
thority to take certain actions even 
when there is an approved State pro
grarri. <For examplt:>, when EPA hn.s 
fa.sued an NPDES penuits prior to the 
approval of n. State program. EPA 1nay 
retain jurisdiction over that pcrn1it 

after progra1n approval; st!e § 123.1} In 
such cases, the term "Director means 
the Regional Administrator and not 
the State Director. 

Draft permit means a document pre
pared under §124.6 indicating the Di
rector's tentative decision to issue or 
deny, modify, revoke and reissue, ter
minate, or reissue a "permit." A notice 
of intent to terminate a permit and a 
notice of intent to deny a permit as 
discussed in § 124.5, are types of "draft 
permits." A denial of a request for 
modification, revocation and reis
suance or termination, as discussed in 
§124.5, is not a "draft permit." A "pro
posal pern1it" is not a "draft per1nit." 

EPA ("EPA"} means the United 
States "Environmental Protection 
Agency." 

Facility or activity means any 
"H\VM facility," UIC "injection well," 
NPDES "point source," or State 404 
dredge or fiU activity, or any other fa
cility or activity <including land or ap
purtenances thereto> that is subject to 
regulation under the RCRA, UIC, 
NPDES, or 404 programs. 

General pennit (NPDES and 404) 
means an NPDES or 404 "permit" au
thorizing a category of discharges 
under the CWA within a geographical 
area. For NPDES, a general permit 
means a permit issued under § 122.28. 
For 404, a general permit means a 
permit issued under § 233.37. 

Interstate agency means an agency 
of two or more States established by 
or under an agreement or compact ap
proved by the Congress, or any other 
agCncy of two or more States having 
substantial powers or duties pertain· 
ing to the control of pollution as de· 
termined and approved by the _<\dmin· 
istrator under the "appropriate Act 
and regulations." 

1'-lajor facility means any RCRA, 
UIC, NPDES, or 404 "facility or activi
ty" classified as such by the Regional 
Administrator, or. in the case of "ap
proved State programs," the Regional 
Administrator in conjunction with the 
State Director. 

NPDES ineans National Pollutant 
Discharge Eliminn.tion System. 

Owner or opera tor incans owner or 
operator of any "facility or activity .. 
subject to regulation under the 
RCRA,UIC, NPDES, or 404 progra1ns. 
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Pi>rmit tl1t'ans an autbori'.lation. li
C~'nsC', or l'qllivalent control doctuncnt 
i:;.-;11t'd by EPA or an "approved State" 
to iinplen1l:nt. the rPquirc1nent.s of this 
part and l'arls 122, 123, 144, 145, 233, 
270, <tnd 271. '"Pennit" includes RCRA 
"(}ertnil by rule" <§ 270.60), UIC area 
pennit (§ 144.33), NPDES or 404 "gen
eral pern1it" <S§ 270.61, 144.34, and 
233.38J. Permit does not include 
RCRA interim status <§ 270.70), UIC 
authorization by rule(§ 144.21), or any 
permit which has not yet been the 
subject of final agency action, such as 
a "draft permit" or a "proposed 
permit." 

Person means an individual, associa
tion, partnership, corporation, n1unici
pality, State or l<,ederal agency, or an 
agency or employee thereof. 

RCRA means the Solid Waste Dis
posal Act as amended by the Resource 
Conservation and Recovery Act of 
1976 (Pub. L. 94-580, as amended by 
Pub. L. 95-609, 42 U.S.C. 6901 et seq). 

Regional Administrator means the 
Regional Administrator of the appro
priate Regional Office of the Environ· 
mental Protection Agency or the au
thorized representative of the Region· 
al Administrator. 

Schedule of compliance means a 
schedule of remedial measures includ
ed in a "permit," including an enforce· 
able sequence of interim requirements 
(for example, actions, operations, or 
milestone events) leading to compli
ance with the "appropriate Act and 
regulations.'' 

SD WA means _ the Safe Drinking 
Water Act <Pub. L. 95-523, as amended 
by Pub. L. 95-1900; 42 U.S.C. 3oor· et 
seq). 

Section 404 program or State 404 
program or 404 means an "approved 
State program" to regulate the "dis· 
charge of dredged material" and the 
"discharge of fill material" under sec
tion 404 of the Clean Water Act in 
"State regulated waters." 

Site means the land or water area 
where any .. facility or activity" is 
physically located or conducted, in
cluding adjacent land used in connec· 
tion with the facility or activity. 

State means any of the 50 states, the 
District of Columbia, Guam, the Com
monwealth of Puerto Rico, the Virgin 
Islands, American Samoa, the Trust 
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rfl'lTitorY of U1e Pacific Islands 
(except in the case of RCRA), and Uh~ 
Cnnnnonwcalth Northern. :rvrariana Is
lands (except in the case of CWA>. 

Staie Director 1ncans the chief ad-
1ninistrative officer of any State or 
interstate agency operating an .. ap
proved progra1n," or the delegated 
representative of the state Director. If 
responsibility is divided among two or 
more State or interstate agencies, 
"State Director" means the chief ad
ministrative officer of the State or 
interstate agency authorized to per· 
form the particular procedure or func
tion to \;rhich reference is made. 

UIC means the Underground Injec
tion Control program under Part C of 
the Safe Drinking Water Act, includ· 
ing an "approved program." 

Variance (NPDES) means any n1eCh· 
anism or provision under section 301 
or 316 of CWA or under 40 CFR Part 
125, or in the applicable "effluent limi
tations guidelines" which allows modi
fication to or waiver of the generally 
applicable effluent limitation require
ments or time deadlines of CW A. This 
includes provisions which allow the es· 
tablishment of alternative limitations 
based on fundamentally different fac· 
tors or on sections 301(c), 301Cg), 
301(h}, 30l(i), or 316Ca) of CWA. 

Cb> For the purposes of Part 124, the 
term "Director" means the State Di
rector or Regional Administrator and 
is used when the accompanying provi
sion is required of EPA.administered 
programs and of State pl'ograms under 
§ § 123.25 (NPDESl. 145.11 CUIC), 
233.26 (404), and 271.14 CRCRA). The 
term "Regional Administrator" is used 
when the accon1panying provision ap· 
plies exclusively to EPA-issued permits 
and is not applicable to State pro· 
grams under these sections. While 
States are not required to implement 
these latter provisions, they are not 
precluded from doing so, notwith· 
standing use of the term "Regional 
Administrator." 

(c) The term "formal hearing" 
means any evidentiary hearing under 
Subpart E or any panel hearing under 
Subpart F but does not mean a public 
hearing conducted under§ 124.12. 
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{48 FR 142(i4. Apr. l, Hll.l:-1; 48 l'R :-10115, 
June 30, l!l83, as an1cnded at -tU FH. 25981, 
June 25, l!l84 J 

EF~'t~CTIVE DAT!!: No·n:: At 4.9 PR 25981, 
June 25, 1984, § 124.2(a) was amended by 
adding I.he definition ··consullation wilh 
the Regional Administrator'", effective 
August 8. 1984. 

§ 124.3 Application for a permit. 

(a) Applicable to State prograrns, see 
§§ 123.25 <NPDES), 145.11 WlCl, 
233.26 (404), and 271.14 (RCRA). Cll 
Any person who requires a permit 
under the RCRA. UIC, NPDES, or 
PSD programs shall complete, sign, 
and submit to the Director an applica
tion for each permit required under 
§§ 270.1 <RCRAl. 144.1 CUICl, 40 CFR 
52.21 <PSD), and 122.l (NPDES>. AP· 
plications are not required for RCRA 
permits by rule C § 270.60-), under
ground injections authorized by rules 
(§§ 144.21 through 144.26), NPDES 
general permits ( § 122.28) and 404 gen· 
eral perrnits (§ 233.37). 

(2) The Director shall not begin the 
processing of a permit until the appli
cant has fully complied with the appli~ 
cation requirements for that permit. 
See §§ 270.10, 270.13 <RCRAl, 144.31 
CUIC), 40 CFR 52.21 <PSDl, and 122.21 
<NPDESl. 

<3> Permit applications <except for 
PSD permits) must comply with the 
signature and certification require· 
ments of §§ 122.22 (NPDES>. 144.32 
CUIC), 233.6 (404), and 270.11 CRCRA). 

Cb) [Reserved] 
(c) The Regional Administrator shall 

review for completeness every applica· 
tlon for an EPA-issued permit. Each 
application for an EPA·lssued permit 
submitted by a new HWM facility, a 
new UIC injection well, a major PSD 
stationary source or major PSD modi
fication, or an NPDES new source or 
NPDES new discharger should be re· 
viewed for completeness by the Re
gional Administrator within 30 days of 
its receipt. Each application for an 
EPA-issued permit submitted by an ex
isting HWM facility <both Parts A and 
B of the application), existing injec
tion well or existing NPDES source 
should be reviewed for completeness 
\Vithln 60 days of receipt. Upon con1· 
pleting the review, the Regional Ad
ministrator shall notify the appllcant 
in writing whether the application is 

l'On1plete. If 1.he application is inco1n
plete, the Regional Ad1ninistrator 
shall list the infonnalion necessary to 
niake the application co111plete. When 
the application is for an existing 
HWM facility. an existing UIC injec
tion well or an existing NPDES sourct:, 
the Regional Administrator shall 
specify in the notice of deficiency a 
date for submitting the necessary in
formation. 'l'he Regional Administra
tor shall notify the applicant that the 
application is co1nplete upon receiving 
this inforn1ation. After the application 
is completed, the Regional Administra
tor may request additional informa
tion from an applicant but only when 
necessary to clarify, modify, or supple
n1ent previously submitted material. 
Requests for such additional informa
tion will not render an application in· 
complete. 

(d) If an applicant fails or refuses to 
correct deficiencies in the application, 
the permit may be denied and appro· 
priate enforcement actions may be 
taken under the applicable statutory 
provision including RCRA section 

· 3008, SDWA sections 1423 and 1424, 
CAA section 167, and CWA sections 
308, 309, 402<hl. and 402(k). 

Ce) If the Regional Administrator de
cides that a site visit is necessary for 
any reason in conjunction with the 
processing of an application, he or she 
shall notify the applicant and a date 
shall be scheduled. 

(f) The effective date of an applica
tion is the date on which the Regioncl 
Administrator notifies the applicant 
that the application is complete as 
provided in paragraph (c) of this sec
tion. 

(g) For each application from a 
major new HWM facility, major new 
UIC injection well, major NPDES new 
source, major NPDES new discharger, 
or a permit to be issued under provi
sions of § 122.28(c), the Regional Ad
ministrator shall, no later than the ef
fective date of the application, prepare 
and mail to the applicant a project de
cision schedule. (This paragraph does 
not apply to PSD permits.) The sched
ule shall specify target dates by which 
the Regional Administrator intends to: 

(1) Prepare a draft permit; 
<2> Give public notice; 
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Cj) Cornp\e(e the public co1n1nent 
period. including any public hearing: 

{ 4) lssuf•_ a final pcrn1it: and 
(5) Jn the cast~ of an NPDES permit, 

con1pletc any formal proceedings 
under Subparts E or F. 

1Clean \"later Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act <42 U.S.C. 300f el 
seq.), Clean Air Act (42 U.S.C. 7401 et seq.), 
Resource Conservation and Recovery Act 
{42 U.S.C. 6901 cl St'Q.)) 

[48 FR 14264, Apr. 1, 19"83. as amended at 48 
FR 39620, Sept. l, 1983) 

§ 124..t Consolidation of permit process· 
ing. 

{a)( 1) Whenever a facility or activity 
requires a perrnit under more than one 
statute covered by these regulations. 
processing of two or more applications 
for those permits may be consolidated. 
The first step in consolidation is to 
prepare each draft permit at the same 
time. 

(2) Whenever draft permits are pre
pared at the same time, the state
ments of basis <required under § 124.7 
for EPA-issued permits only) or fact 
sheets(§ 124.8), adminislrative records 
<required under § 124.9 for EPA-issued 
permits only), public comment periods 
<§ 124.10), and any public hearings 
C§ 124.12) on those permits should also 
be consolidated. The final permits 
inay be issued together. They need not 
be issued together if in the judgment 
of the Regional Administrator or 
State Director(s), joint processing 
would result in unreasonable delay in 
the issuance of one or more permits. 

(b) Whenever an existing facility or 
activity requires additional permits 
under one or more of the statutes cov
ered by these regulations, the permit
ting authority maY coordinate the ex
piration date(s) of the new permit<s) 
with the expiration date(s) of the ex
isting pennit<s> so that all permits 
expire simultaneously. Processing of 
the subsequent applications for renew
al permits may then be consolidated. 

<c> Processing of permit appUcations 
under paragraph (a) or Cb) of this sec
tion may be consolidated as follows: 

(1) The Director may consolidate 
permit processing at his or her discre
tion whenever a facility or activity re
quires all permits either from EPA or 
from an approved Slat..e. 
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(2) 'l'he Regional Ad1ninistrator and 
the State Dircctor(s) n1ay agree lo 
consolidate draft pern1its whenever a 
facility or activity requires permits 
fro1n both EPA and an approved 
Slate. 

C3l Pern1it applicants 1nay recom
mend whether or not the processing of 
their applications should be consoli
dated. 

(d) Whenever permit processing is 
consolidated and the Regional Admin
istrator invokes the "initial licensing" 
provisions of Subpart F for an 
NPDES. RCRA, or UIC permit, any 
perrnitCs) with which that NPDES. 
RCRA or UIC permit was consolidated 
shall likewise be processed under Sub
part F. 

(e) Except with the written consent 
of the permit applicant, the Regional 
Administrator shall not consolidate 
processing a PSD permit with any 
other permit under paragraphs Ca) or 
(b) of this section or process a PSD 
permit under Subpart F as provided in 
paragraph Cdl of this section when to 
do so would delay issuance of the PSD 
permit more than one year from the 
effective date of the application under 
§ 124.3(f). 

§ 124.5 Modification, revocation and reis
&uancc, or tennination of permits. 

<a> CApplicable to State programs. see 
§§ 123.25 <NPDES), 145.11 WIC), 
233.26 (404), and 271.14 CRCRA)). Per
mits Cother than PSD permits) may be 
modified, revoked and reissued, or ter
minated either at the request of any 
interested person <including the per
mittee) or upon the Director's initia· 
tive. However, permits may only be 
modified, revoked and reissued, or ter
minated for the rensons specified in 
§§ 122.62 or 122.64. (NPDESl, 144.39 or 
144.40 <UICl, 233.14 or 233.15 (404), 
and 270.41 or 270.43 CRCRA). All re
quests shall be in writing and shall 
contain facts or reasons supporting 
the request. 

(b) If the Director decides the re
quest is not Justified, he or she shall 
send the requester a brief written re· 
sponse giving a reason for the decision. 
Denials of requests for modification, 
revocation and reissuance, or termina
tion are not subject to public notice, 
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comment. or hearings. Denials by the 
Regional Adrninistrator n1ay be infor
mally appealed lo the Administrator 
by a letter briefly setting forth the rel
evant facts. The Administrator may 
direct the Regional Adn1inistrator to 
begin modification, revocation and 
reissuance, or termination proceedings 
under paragraph Cc) of this section. 
The appeal shall be considered denied 
if the Adn1inistrator takes no action 
on the letter within 60 days after re
ceiving it. This informal appeal is, 
under 5 U.S.C. 704, a prerequisite to 
seeking judicial review of EPA action 
in denying a request for modification, 
revocation and reissuance, or termina
tion. 

(c) <Applicable to State programs, see 
§§ 123.25 <NPDESl, 145.11 WIC), 
233.26 (404). and 271.14 <RCRA)). (1) 
If the Director tentatively decides to 
modify or revoke and reissue a permit 
under §§ 122.62 (NPDES). 144.39 
<UIC>, 233.14 (404>. or 270.41 <RCRA), 
he or she shall prepare a draft permit 
under § 124.6 incorporating the pro
posed changes. The Director may re
quest additional information and, in 
the case of a modified permit, may re
quire the submission of an updated ap
plication. In the case of revoked and 
reissued permits, the Director shall re
quire the subn1ission of a new applica
tion. 

(2) In a permit modification under 
this section, only those conditions to 
be modified shall be reopened when a 
new draft permit is prepared. All other 
aspects of the existing permit shall 
remain in effect for the duration of 
the unmodified permit. When a permit 
is revoked and reissued under this sec
tion, the entire permit is reopened just 
as if the permit had expired and was 
being reissued. During any revocation 
and re!ssuance proceeding the permit
tee shall comply with all conditions of 
the existing permit until a nevi final 
permit is reissued. 

(3) "Minor modifications" as defined 
in §§ 122.63 <NPDESl, 144.41 <U!Cl, 
233.16 (404), and 270.42 (RCRA) are 
not subject to the requirements of this 
section. 

(d) <Applicable to State programs, 
see §§ 123.25 CNPDES), 145.11 ( UIC), 
233.26 (404), and 271.14 CRCRA)). If 
the Director tentatively decides to ter-

111inate a pern1it under §§ 122.64 
cNPDESl. 144.40 <DIC), 233.15 <404), 
or 270.43 (RCRA). he or she shall issue 
a notice of intent to tern1inate. A 
notice of intent to tenninate is a type 
of draft permit which follows the 
same procedures as any draft permit 
prepared under § 124.6. In the case of 
EPA-issued pern1its. a notice of intent 
to terminate shall not be issued if the 
Regional Administrator and the per-
1nittee agree to ter1nination in the 
course of transferring per1nit responsi
bility to an approved State under 
§§ 123.24(b)(l) (NPDESl, 145.24<b}(l) 
<UIC}, or 271.8Cb)(6) CRCRA). 

(e) When EPA is the permitting au~ 
thority, all draft permits (including 
notices of intent to terminate) pre
pared under this section shall be based 
on the administrative record as de
fined in§ 124.9. 

(f) <Applicable to State programs, see 
§ 233.26 (404)). Any request by the per
mittee for modification to an existing 
404 permit <other than a request for a 
minor n1odification as defined in 
§ 233.16 <404)) shall be treated as a 
perm.it application and shall be proc
essed in accordance with all require
ments of § 124.3. 

(g)( 1) <Reserved for PSD Modifica
tion Provisions) 

(2) PSD permits may be terminated 
only by rescission under § 52.2l(W) or 
by automatic expiration under 
§ 52.21Cr). Applications for rescission 
shall be precessed under § 52.21<w) 
and are not subject to ~his part. 

§ 124..6 Draft permits. 

(a) <Applicable to State programs, see 
§§ 123.25 <NPDESl, 145.11 ( UIC), 
233.26 (404), and 271.14 CRCRA).) 
Once an application is complete, the 
Director shall tentatively decide 
whether to prepare a draft permit 
(except in the case of State section 404 
permits for \Vhich no draft permit is 
required under§ 233.39) or to deny the 
application. 

Cb) If the Director "tentatively de
cides to deny the permit application, 
he or she shall issue a notice of intent 
to deny. A notice of intent to deny the 
permit application is a type of draft 
permit which follows the same proce
dures as any draft permit prepared 
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under thi!:i se~lion. Sec § 124.6(e). If 
the Director's final decision {§ 124.15) 
is that the tentative decision to <leny 
the permit appli!'ation was incorrect. 
he or she shall withdraw the notice of 
intent to deny and proceed to prepare 
a draft pcrinit under paragraph (dl of 
this section. 

(C) <Applicable lo State progra1ns, see 
§§ 123,25 (NPDES) and 233.26 C404).) If 
the Director tentatively decides to 
issue an NPDES or 404 general permit, 
he or she shall prepare a draft general 
permit under paragraph Cd) of this 
section. 

Cd) <Applicable to State programs, 
see §§ 123.25 <NPDES), 145.11 <UICJ, 
233.26 (404), and 271.14 <RCRAJ.) If 
the Director decides to prepare a draft 
permit, he or she shall prepare a draft 
permit that contains the following in
formation: 

<l> All conditions under§ 122.41 and 
122.43 (NPDES), 144.51 and 144.42 
CUIC, 233.7 and 233.8 (404, or 270.30 
and 270.32 <RCRA) <except for PSD 
permits))); 

<2) All compliance schedules under 
§ § 122.47 (NPDESJ, 144.53 (UICJ, 
233.10 (404). or 270.33 <RCRA> <except 
for PSD permits); 

(3) All monitoring requirements 
under §§ 122.48 CNPDES), 14-4.54 
(UIC>. 233.11 <404), or 270.31 CRCRAl 
<except for PSD permits>; and 

(4) For: 
(i) RCRA permits, standards for 

treatment, storage, and/or disposal 
and other permit conditions under 
§ 270.30; 

(ii) UIC permits, permit conditions 
under § 144.52; 

(iii) PSD permits, permit conditions 
under 40 CFR § 52.21; 

<iv> 404 permits, permit conditions 
under§§ 233.7 and 233.8; 

<v> NPDES permits, effluent limita
tions, standards, prohibitions and con
ditions under §§ 122.41 and 122.42, in
cluding when applicable any condi
tions certified by a State agency under 
§ 124.55, and all variances that are to 
be included under § 124.63. 

<el <Applicable to State programs, see 
§§ 123.25 (NPDESJ, 145.11 WICJ, 
233.26 (404), and 271.14 (RCRA).) All 
draft permits prepared by EPA under 
this section shall be accompanied by a 
statement of basis ( § 124.7) or fact 
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sheet <§ 124.8), :tnd shall be based on 
the adn1inistrative record (§ 124.9), 
publicly noliced <§ 124.10) and 1nade 
available for public co1nment 
C§ 124.lll. 'l'he Regional Administrator 
shall give notice of opportunity for a 
public hearing <§ 124.12), issue a final 
decision(§ 124.15) and respond to com
n1ents (§ 124.17). For RCRA, UIC or 
PSD permits, an appeal 1nay be taken 
under § 124.19 and, for NPDES per
mits, an appeal may be taken under 
§ 124.74. Draft permits prepared by a 
State shall be accompanied by a fact 
sheet if required under§ 124.8. 

§ 124.7 Statement of basis. 

EPA shall prepare a statement of 
basis for every draft permit for whiCh 
a fact sheet under § 124.8 is not pre
pared. The statement of basis shall 
briefly describe the derivation of the 
conditions of the draft permit and the 
reasons for them or, in the case of no· 
tices of intent to deny or terminate, 
reasons supporting the tentative deci
sion. The statement of basis shall be 
sent to the applicant and, on request, 
to any other person. 

§ 12.t.8 Fact sheet. 

(Applicable to State programs, see 
§§ 123.25 (NPDESJ, 145.11 WICJ, 
233.26 (404), and 271.14 <RCRA>.) 

(a) A fact sheet shall be prepared for 
every draft permit for a major HWM, 
UIC, 404, or NPDES facility or activi· 
ty, for every 404 and NPDES general 
permit (§§ 233.37 and 122.28). for 
every NPDES draft permit that incor
porates a variance or requires an ex
planation under § 124.56(b), and for 
every draft permit \Vhich the Director 
finds is the subject of widespread 
public interest or raises major issues. 
'I'he fact sheet shall briefly set forth 
the principal facts and the significant 
factual, legal. methodological and 
policy questions considered in prepar· 
ing the draft pennit. The Director 
shall send this fact sheet to the appli
cant and, on request, to any other 
person. 

<b> The fact sheet shall include, 
when applicable: 

< 1) A brief desctiption of the type of 
facility or activity which is the subject 
of the draft permit; 
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(2) The typf' and quantity of wastes. 
fluids, or pollutants which are pro
posed to be or are being treated, 
stored. disposed of, injected, en1itled. 
or discharged. 

(3) For a PSD pcrn1it, the degree of 
increment consumption expected to 
result from operation of the facility or 
activity. 

(4) A brief summary of the basis for 
the draft pern1it conditions including 
references to applicable statutory or 
regulatory provisions and appropriate 
supporting references to the adminis· 
trative record required by § 124.9 (for 
EPA-issued permits); 

(5) Reasons \Vhy any requested var
iances or alternatives to required 
standards do or do not appear justi
fied; 

(6) A description of the procedures 
for reaching a final decision on the 
draft permit including: 

(i) The begiru1ing and ending dates 
of the comment period under§ 124.10 
and the address where comments will 
be received; 

<iD Procedures for requesting a hear· 
ing and the nature of that hearing; 
and 

CiiO Any other procedures by which 
the public may participate in the final 
decision. 

{'"/)Name and telephone number of a 
person to contact for additional infor· 
mation. 

(8) For NPDES permits, provisions 
satisfying the requirements of 
§ 124.56. 

§ i24.9 Administrative record for draft 
permits when EPA is the permitting 
authority. 

(a) The provisions of a draft permit 
prepared by EPA under § 124.6 shall 
be based on the administrative record 
defined in this section. 

(b) For preparing a draft permit 
under § 124.6, the record shall consist 
of: 

(1) The application, if required, and 
any supporting data furnished by the 
applicant; 

<2) The draft permit or notice of 
intent to deny the application or to 
terminate the permit; 

<3) The statelll.ent of basis C§ 124.7} 
or fact sheet(§ 124.8); 

(4) All docu1nents cited in the st.atc
nu>nt of basis or fact sheet: and 

(5} Other docun1ents contained in 
the supporting file -for the draft 
permit. 

(6) For NPDES ney,.· source draft per
n1its only, any environmental assess
ment, environn1ental impact state
ment (EIS), finding of no significant 
in1pact, or environmental inforn1ation 
document and any supplernent to an 
EIS that may have been prepared. 
NPDES pennits other than permits to 
new sources as \vell as all RCRA, UIC 
and PSD permits are not subject to 
the environmental impact statement 
provisions of section 102(2)(C) of the 
National Environmental Policy Act, 42 
u.s.c. 4321. 

(c) Material readily available at the 
issuing Regional Office or published 
material that is generally available, 
and that is included in the administra
tive record under paragraphs (b) and 
<cl of this· section, need not be phys
ically included with the rest of the 
record as long as it is specifically re· 
ferred to in the statement of basis or 
the fact sheet. 

(d) This section applies to all draft 
permits v1hen public notice was given 
after the effective date of these regu
lations. 

§ 124.10 Public notice of perrnit actions 
and public comment period. 

<a> Scope. <1) The Director shall give 
public notice that the following ac
tions have occurred: 

(i) A permit application has been 
tentatively denied under § 124,6(b); 

(ii) (Applicable to State programs, 
see §§ 123.25 rNPDESJ, 145.11 WICJ, 
233.26 <404), and 271.14 <RCRA)). A 
draft permit has been prepared under 
§ 124.6(dJ; 

(iii) <Applicable to State programs, 
see §§ 123.25 (NPDESJ, 145.11 WICJ, 
233.26 (404) and 271.14 <RCRA>). A 
hearing has been scheduled under 
§ 124.12, Subpart E. or Subpart F; 

(iv) An appeal has been granted 
under§ 124.19(c); 

(v) (Applicable to State programs, see 
§ 233.26 (404)). A State section 404 ap
plication has been received in cases 
when no draft pennit will be prepared 
(see § 233.39); or 
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<vi> An NPl)ES new source detern1i
nalion has been n1ade under § 122.29. 

C2l No public notice is required when 
a request for pennit n1odification, rev
ocation and reissuance, or termination 
is denied under § 124.5(b). Written 
notice of that denial shall be given to 
the requester and to the permittee. 

(3) Public not.ices may describe more 
than one permit or permit actions. 

Cb) Timing (applicable to State pro
grams, see §§ 123.25 CNPDESl, 145.11 
(UIC>. 233.26 (404, and 271.14 
<RCRA)). <1> Public notice of the prep
aration of a draft permit (including a 
notice of intent to deny a permit appli
cation) required under paragraph (a) 
of this section shall allow at least 30 
days for public comment. For RCRA 
permits only, public notice shall allow 
at least 45 days for public comment. 
For EPA-issued permits, if the Region
al Administrator determines under 40 
CFR Part 6, Subpart F that an Envi
ronmental Impact Statement (EISJ 
shall be prepared for an NPDES new 
source, public notice of the draft 
permit shall not be given until after a 
draft EIS is issued. 

<2> Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. <Public notice of the 
hearing may be given at the same tilne 
as public notice of the draft permit 
and the two notices may be combined.) 

(C} Methods <applicable to State pro
grams, see §§ 123.25 <NPDES>, 145.11 
(UlCl, 233.26 <404), and 271.14 
<RCRA)J. Public notice of activities de
scribed in paragraph (a)(l) of this sec
tion shall be given by the following 
methods: 

< 1) By mailing a copy of a notice to 
the following persons (any person oth
erwise entitled to receive notice under 
this paragraph may waive his or her 
rights to receive notice for any classes 
and categories of permitsl; 

<D The applicant <except for NPDES 
and 404 general permits when there is 
no applicant); 

(ii) Any other agency which the Di
rector knows has issued or is required 
to issue a RCRA, UIC, PSD, NPDES 
or 404 permit for the same facility or 
activity <including EPA when the 
draft permit is prepared by the State>; 

(iii) Federal and State agencies with 
jurisdiction over fish, shellfish, and 
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wildlife resources and over coRStal 
zone managen1ent plans, the Advisory 
Council on Jiistoric Preservation, 
State Historic Preservation Officers, 
and other appropriate government au
thorities, including any affected 
St.ates; 

(iv) For NPDES and 404 permit.s 
only, any State agency responsible for 
plan developn1ent under CW A section 
208(b)(2), 208(b)(4) or 303Ce) and the 
U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service; 

(V) For NPDES permits only, any 
user identified in the. permit applica
tion of a privately owned treatment 
works; 

(Vi) For 404 permits only, any rea
sonably ascertainable owner of proper
ty adjacent to the regulated facility or 
activity and the Regional Director of 
the Federal Aviation Administration if 
the discharge involves the construc
tion of structures which may affect 
aircraft operations or for purposes as
sociated with seaplane operations; 

(vii) For PSD permits only, affected 
State and local air pollution control 
agencies, the chief executives of the 
city and cow1ty where the major sta
tionary source or major modification 
would be located, any comprehensive 
regional land use planning agency and 
any State, Federal Land Manager, or 
Indian Governing Body whose lands 
may be affected by emissions from the 
regulated activity; 

(viii) Persons on a mailing list devel
oped by: 

(A) Including those who request in 
writing to be on the list; 

(BJ Soliciting persons for "area. lists" 
from participants in past permit pro
ceedings in that area; and 

<Cl Notifying the public of the op
portunity to be put on the mailing list 
through periodic publication tn ·the 
public press and in such publications 
as Regional and State funded newslet
ters, environmental bulletins, or State 
law journals. CThe Director may 
update the mailing list from time to 
time by requesting written indication 
of continued interest from those 
listed. The Director may delete from 
the list the name of any person who 
fails to respond to such a request.) 
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(ix)(AJ 1'o any unit of local govern
n1cnt having jurisdiction over the area 
where the facility is proposed to be lo
cated; and <BJ To each State agency 
having any authority under State law 
with respect to the construction or op
eration of such facility. 

(2)(i) For n1ajor permits and NPDES 
and 404 general permits, publication 
of a notice in a daily or weekly news
paper within the irea affected by the 
facility or activity; and for EPA-issued 
NPDES general permits, in the FEDER
AL REGISTER; 

NOTE: The Director is encouraged to pro
vide as much notice as possible of the 
NPDES of 404 draft general permit to the 
facilities or activities to be covered by the 
general permit. 

OD for all RCRA permits, publica
tion of a notice in a daily or weekly 
major local newspaper of general cir
culation and broadcast over local radio 
stations. 

C3l When the program is being ad
ministered by an approved State, in a 
manner constituting legal notice to 
the public under State law; and 

C4) Any other method reasonably 
calculated to give actual notice of the 
action in question to the persons po
tentially affected by it, including press 
releases or any other forum or 
medium to elicit public participation. 

Cd) Contents (applicable tn State pro
grams, see §§ 123.25 <NPDES>. 145.11 
<UIC), 233.26 (404), and 271.14 
<RCRA)). (1) AU public notices. All 
public notices issued under this Part 
shall contain the following minimum 
information: 

<D Name and address of the office 
processing the permit action for which 
notice is being giVen; 

(ii) Name and address of the permit
tee or permit applicant and, if differ
ent, of the facility or activity regulat
ed by the permit, except in the case of 
NPDES and 404 draft general permits 
under § § 122.28 and 233.37; 

<iii) a brief description of the busi
ness conducted at the facility or activi
ty described in the permit application 
or the draft permit, for NPDES or 404 
general permits when there is no ap
plication. 

<iv) Name, address and telephone 
number of a person from whom _inter
ested persons may obtain further in-

forn1ation, including copies of the 
draft pennit or draft general pf•nnit, 
as the casf' rnay be, state1nPnt of basis 
or fact sheet, and the application; and 

Cv) A brief description of the com· 
111ent procedures required by §§ 124.11 
and 124.12 and the time and place of 
any hearing that will be held, includ
ing a statement of procedures to re
ciuest a hearing (unless a hearing has 
already been scheduled} and other 
procedures by which the public n1ay 
participate in the final permit deci
sion. 

(vi) For EPA-issued permits. the lo
cation of the administrative record re
quired by § 124.9, the times at which 
the record will be open for public in
spection, and a statement that all data 
submitted by the applicant is available 
as part of the administrative record. 

(Viil For NPDES permits only, a gen
eral description of the location of each 
existing or proposed discharge point 
and the name of the receiving water. 
For draft general permits, this re
quirement will be satisfied by a map or 
description of the permit area. For 
EPA-issued NPDES permits only, if 
the discharge is from a new source, a 
statement as to whether an environ
mental impact statement will be or 
has been prepared. 

(viii) For 404 permits only, 
<A> The purpose of the proposed ac

tivity (including, in the case of fill ma
terial, activities intended to be con
ducted on the fill), a description of the 
type, composition, and quantity of ma
terials to be discharged and means of 
conveyance; and any proposed condi
tions and limitations on the discharge; 

<B) The name and water quality 
standards classification, if applicable, 
of the receiving waters into which the 
discharge is proposed, and a general 
discription of the site of each proposed 
discharge and the portions of the site 
and the discharges which are within 
State regulated waters; 

(C) A description of the anticipated 
environmental effects of activities con
ducted under the permit; 

CD) References to applicable statuto
ry or regulatory authority; and 

CE) Any other available information 
\Vhich may assist the public in evaluat
ing the likely impact of the proposed 
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n.ctivily upo11 lhe inlegrit.y of !lit' n'
ceivin~ waler. 

dx> Any addilional infor1natiun con
.sidered necessary or proper. 

{2) Public notices for hearings. In 
addition to the general public notice 
de.scribed in paragraph (d)(l) of this 
section, the public notice of a hearing 
under § 124.12, Subpart E, or Subpart 
F' shall contain the following informa
tion: 

(i) Reference to the date of previous 
public notices relating to the permit; 

(ii) Date, time. and place of the 
hearing; 

(iii) A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures; 
and 

<ivJ For 404 permits only, a summary 
of major issues raised to date during 
the public comment period. 

Ce) (Applicable to State program.s, see 
§§ 123.25 <NPDESl. 145.11 WIC>. 
233.26 (404), and 271-14 CRCRAH. In 
addition to the general public notice 
described in paragraph (d)Cl) of this 
section, all persons identified in para
graphs (C)(l) Ci), <iil, (iii), and (iv) of 
this section shall be mailed a copy of 
the fact sheet or statement of basis 
(for EPA-issued permits), the permit 
application (if any) and the draft 
permit (if any). 

f48 FR 14264, Apr. l, 1983; 48 FR 30115, 
June 30, 19831 

§ 124.11 Publi.c comments and requests for 
public heal"ings. 

(Applicable to State programs, see 
§§ 123.25 <NPDES), 145.11 ( UIC). 
233.26 (404), and 271-14 <RCRA).) 

During the public comment period 
provided under § 124.10, any interested 
person may submit written conunents 
on the draft permit or the permit ap
plication for 404 permits when no 
draft permit is required (see § 233.39) 
and may request a public hearing, if 
no hearing has already been sched
uled. A request for a public hearing 
shall be in \Vriting and shall state the 
nature of the issues proposed to be 
raised in the hearing. All comments 
shall be considered in making the final 
decision and shall be answered as pro
vided in§ 124.17. 
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~ 1:!1.1:! Public ht.'i1rings. 

(a) <Applicable to Slate progra1ns, see 
§§ 123.25 CNPDE.'S), 145.11 (VIC}, 
233.26 «104>, and 271.14 <RCRA).) Cl) 
The Director i,;hall hold a public hear
ing whenever he or she finds, on the 
basis of requests, a significant degree 
of public interest in a draft pern1it<sl; 

(2) The Director may also hold a 
public hearing at his or her discretion, 
whenever for instance, such a hearing 
might clarify one or more issues in
volved in the permit decision; 

(3) For RCRA permits only, (i) the 
Director shall hold a public hearing 
whenever he or she receives written 
notice of opposition to a draft permit 
and a request for a hearing within 45 
days of public notice under 
§ 124.lO(b)(ll; <ii) whenever possible 
the Director shall schedule a hearing 
under this section at a location con
venient to the nearest population 
center to the proposed facility; 

(4) Public notice of the hearing shall 
be given as specified in § 124.10. 

<bl Whenever a public hearing will 
be held and EPA is the permitting 
authoriy, the Regional Administrator 
shall designate a Presiding Officer for 
the hearing who shall be responsible 
for its scheduling and orderly conduct. 

(c) Any person may submit oral or 
written statements and data concern
ing the draft permit. Reasonable 
limits may be set upon the time al
lowed for oral statements, and the 
submission of statements in writing 
may be required. The public comment 
period under § 124.10 shall automati
cally be extended to the close of any 
public hearing under this section. The 
hearing officer may also extend the 
con1ment period by so stating at the 
hearing. 

(d) A tape recording or written tran
script of the hearing shall be made 
available to the public. 

(e)(l) At his or her discretion, the 
Regional Ad1ninistrator may specify 
that RCRA or UIC permits be proc
essed under the procedures in Subpart 
F. 

(2) For initial RCRA permits for ex
isting HWM facilities, the Regional 
Administrator shall have the discre
tion to provide a hearing under the 
procedures in Subpart F. The permit 
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applicant 1nay n_'qlH'st such a hearing 
pursuant to § 124.114 no one or n1ort' 
issues. if the applicant explains in his 
request why Ile or she believes those 
issues: (i) Are genuine issues to materi
al fact; and <iD detennine the outcome 
of one or inore contested permit condi
tions identified as such in the appli
cant's request, that would require ex
tensive changes to the facility ("con· 
tested major pennit conditions"). If 
the Reg'ional Adn1inistrator decides to 
deny the request, he or she shall send 
to the applicant a brief written state
ment of his or her reasons for conclud
ing that no such determinative issues 
have been presented for resolution in 
such a hearing. 

[48 FR 14264, Apr. l, 1983, as anlended at 49 
FR 17118, Apr. 24, 19841 

EFFECTIVE DATE NOTE: At 49 FR 17718, 
Apr. 24, 1984, paragraph (e) of§ 124.12 was 
revised, effective October 24, 1984. For the 
convenience of the user, the superseded text 
appears as follows. 

§ 124.12 Public hearings. 

• • • 
<e> At his or he:r ctiscretion, the Regional 

Admlnistrator may specify that RCRA and 
UIC permits be processed under the proce
dures in Subpart F. 

§ 124.13 Oblige.tion to raise issues and 
provide information during the public 
comment period. 

All persons, including applicants, 
who believe any condition of a draft 
permit is inappropriate or that the Di
rector's tentative decision to deny an 
application, terminate a permit, or 
prepare a draft permit is inappropri
ate, must raise all reasonably ascer
tainable issues and submit all reason
ably available arguments and factual 
grounds supporting their position, in
cluding all supportlng material, by the 
close of the public comment period 
(including any public hearing) under 
§ 124.10. All supporting materJals shall 
be included ln full and may not be in
corporated by reference, unless they 
are already part of the administi-ative 
record in the same proceeding, or con
sist of State or Federal statutes and 
regulations, EPA documents of gener~ 
al applicability, or other generally 
available reference materials. Com-

nlt'lltPrs .shaJ! 1nake supporting 1nateri
al nol already included in the adtninis
tralivc rvcord availablf· to EPA as di
rected by the Regional Adn1inistrator. 
<A con1ment period longer than 30 
days \\'ill often be necessary in compli
cated proceedings to give commenters 
a reasonable opportunity to comply 
with the requirements of this section. 
Co1nmenters may request longer com
ment periods and they should be 
freely established under § 124.10 to 
the extent they appear necessary.) 

§ 12-1.l·i Reopening of the public comment 
period. 

{a) If any data information or argu
ments submitted during the public 
comment period, including informa
tion or arguments required under 
§ 124.13, appear to raise substantial 
new questions concerning a permit, 
the Regional Administrator may take 
one or more of the following actions: 

< 1) Prepare a new draft permit, ap
propriately modified, under § 124.6; 

(2) Prepare a revised statement of 
basis under § 124. 7, a fact sheet or re
vised fact sheet under § 124.8 and 
reopen the comment period under 
§ 124.14; or 

C3) Reopen or extend the comment 
period under § 124.10 to give interest
ed persons an opportunity to comment 
on the information or arguments sub
mitted. 

Cb) Comments filed during the re~ 
opened comment period shall be limit
ed to the substantial new questions 
that caused its reopening. The public 
notice under § 124.10 shall define the 
scope of the reopening. 

(c) For RCRA, UIC, or NPDES per
mits, the Regional Administrator may 
also, in the circumstances described 
above, elect to hold further proceed
ings under Subpart F. This decision 
may be combined with any of the ac
tions enumerated in paragraph (a) of 
this section. 

(d) Public notice of any of the above 
actions shall be issued under § 124.10. 

§ 124.15 lssuant"e and effective date or 
permit. 

<a> After the close of the public com
ment period under § 124.10 on a draft 
permit, the ·Regional Administrator 
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shall issue a final iiennit decision. The 
H.cgional Achninistrator :-;hall nolify 
the applicant and each person who 
has sulHnit.tetl written comn1enls or re
quested noLice of the final perrnil deci
sion. 'fhis notice shall include refcr
l~nce to the procedures for appealing a 
decision on a RCRA. UIC, or PSD 
pennit or for contesting a decision on 
an NPDES pennit or a decision to ter
n1inate a RCRA pern1it. For the pur
poses of this section, a final permit de
cision means a final decision to issue, 
deny, modify, revoke and reissue, or 
terminate a permit. 

(b) A final permit decision shall 
become effective 30 days after the 
service of notice of the decision under 
paragraph Ca) of this section, unless: 

(1) A later effective date is specified 
in the decision; or 

(2) Review is requested under 
§ 124.19 CRCRA, UIC, and PSD per
mits) or an evidentiary hearing is re
quested under§ 124.74 (NPDES permit 
and RCRA permit terminations); or 

(3) No comments requested a change 
in the draft permit, in which case the 
permit shall become effective immedi
ately upon issuance. 

§ 124.16 Stays of contested permit condi
tions. 

(a) Stays. <l) If a request for review 
of a RCRA or UIC permit under 
§ 124.19 or an NPDES permit under 
§ 124.74 or § 124.114 is granted or if 
conditions of a RCRA or UIC permit 
are consolidated for reconsideration in 
an evidentiary hearing on an NPDES 
permit under §§ 124.74, 124.82 or 
124.114, the effect of the contested 
permit conditions shall be stayed and 
shall not be subject to judicial review 
pending final agency action. <No stay 
of a PSD permit is available under this 
section.> If the permit involves a new 
facility or new injection well, new 
source, new discharger or a recom
mencing discharger, the applicant 
shall be without a permit for the pro
posed new facility, injection, well, 
source or discharger pending final 
agency action. See also§ 124.60. 

(2) Uncontested conditions which 
are not serverable from those contest
ed shall be stayed together with the 
contested conditions.· Stayed provi
sions of permits for existing facilities, 
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injection wells, and :.;ourcTS shall be 
identified by tlH' l{egional Adn1inistra
tor. All other provisions of the pennit 
for the existing facility, injection well, 
or source shall remain fully effective 
and enforceable. 

(b) Stays based on cross effects. (1) A 
stay 1nay be granted based on the 
grounds that an appeal to the Admin
istrator under § 124.19 of one permit 
may result in changes to another EPAfi 
issued permit only when each of the 
permits involved has been appealed to 
the Administrator and he or she has 
accepted each appeal. 

(2> No stay of an EPA-issued RCRA, 
UIC, or NPDES permit shall be grant
ed based on the staying of any State
issued permit except at the discretion 
of the Regional Administrator and 
only upon written request from the 
State Director. 

(c) Any facility or activity holding 
an existing permit must: 

Cl) Comply with the conditions of 
that permit during any modification 
or revocation and reissuance proceed
ing under § 124.5; and 

(2) To the extent conditions of any 
new permit are stayed under this sec
tion, comply with the conditions of 
the existing permit which correspond 
to the stayed conditions, unless com
pliance with the existing conditfons 
would be technologically incompatible 
with compliance with other conditions 
of the new permit which have not 
been stayed 

§ 124.17 Response to comments. 

(a) <Applicable to State programs, see 
§§ 123.25 <NPDESl, 145.11 < UIC), 
233.26 (404), and 271.14 <RCRA).) At 
the time that any final pern1it decision 
is issued under § 124.15, the Diiector 
shall issue a response to comments. 
States are only required to issue a re
sponse to comments when a final 
permit is issued. This response shall: 

(1) Specify which provisions, if any, 
of the draft permit have been changed 
in the final pern1it decision, and the 
reasons for the change; and 

(2) Briefly describe and respond to 
all significant comments on the draft 
permit or the permit application (for 
section 404 permits only) raised during 
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lhe pl1hlic co1nrnent pPriod, or during 
any hearing-. 

Cbl For EPA-issued pcnuits, any doc
urnent.s cited in Lhe re::;ponse to corn· 
n1ents shall be included in the admin· 
istrative record for the final permit de· 
cision as defined in § 124.18. If new 
points are raised or new material sup
plied during the public comment 
period, EPA may docun1ent its re
sponse to those matters by adding new 
materials to the administrative record. 

(c) (Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 WIC>. 
233.26 (404), and 271.14 (RCRA>.) The 
response to comments shall be avail· 
able to the public. 

§ 124.18 Administrative record for final 
permit when EPA is the permitting au
thority. 

cal The Regional Administrator 
shall base final permit decisions under 
§ 124.15 on the administrative record 
defined in this section. 

Cb) The administrative record for 
any final permit shall consist of the 
administrative record for the draft 
permit and: 

(1) All comments received during the 
public comment period provided under 
§ 124.10 <including any extension or 
reopening under§ 124.14); 

(2) The tape or transcript of any 
hearing(s) held under § 124.12; 

(3) Any written materials submitted 
at such a hearing; 

(4) The response to comments re
quired by § 124.17 and any new materi
al placed in the record under that sec
tion; 

(5) For NPDES new source permits 
only. final environmental impact 
statement and any supplement to the 
final EIS; 

(6) Other documents contained in 
the supporting file for the permit; and 

(7) The final permit. 
(c) The additional documents re

quired under paragraph (b) of this sec
tion should be added to the record as 
soon as possible after their receipt or 
publication by the Agency. The record 
shall be complete on the date the final 
permit is issued. 

<d) This section applies to all final 
RCRA, UIC, PSD. and NPDES per· 
mits when the draft permit was sub· 
ject to the administrative record re-

q11ire1nents of § 124.9 and to all 
NPDES pern1its whl'n the draft permit 
was included in a public notice after 
October 12, 1979. 

Ce> Material readily available at the 
issuing Regional Office, or published 
materialt:i which are generally avail
able and which are included in the ad
ministrative record under the stand
ards of this section or of§ 124.17 ("Re~ 
sponse to comments"), need not be 
physically included in the same file as 
the rest of the record as long as it is 
specifically referred to in the state
ment of basis or fact sheet or in the 
response to conunents. 

§ 124.19 App~al or RCRA, UIC, and PSD 
pernlits. 

(a) Within 30 days after a RCRA, 
UIC, or PSD final permit decision has 
been issued under § 124.15, any person 
\Vho filed comments on that draft 
permit or participated in the public 
hearing may petition the Administra
tor to review any condition of the 
permit decision. Any person who failed 
to file corr..ments or failed to partici
pate in the public hearing on the draft 
permit may petition for administrative 
review only to the extent of the 
changes from the draft to the final 
permit decision. The 30-day period 
within which a person may request 
review under this section begins with 
the service of notice of the Regional 
Administrator's action unless a later 
date is S;pecified in that notice. The pe
tition shall include a statement of the 
reasons supporting that review, includ
ing a demonstration that any issues 
being raised were raised during the 
public comment period (including any 
public hearing) to the extent required 
by these regulations and when appro
priate, a showing that the condition in 
question is based on: 

(1) A finding of fact or conclusion of 
law which is clearly erroneous, or 

C2l An exercise of discretion or an 
important policy consideration \Vhlch 
the Administrator should, in his or her 
discretion, review. 

<b) The Administrator may also 
decide on his or her initiative to 
review any condition of any RCRA, 
UIC, or PSD permit issued under this 
part. The Administrator must act 
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under this paragraph within 30 days 
of the service date of notice of the Re
gional Administrator's action. 

{c) Within a reasonable time follow
ing the filing of the petition for 
review, the Administrator shall issue 
an order either granting or denying 
the petition for revie'i.V. To the extent 
review is denied, the conditions of the 
final permit decision become final 
agency action. Public notice of any 
grant of review by the Administrator 
under paragraph (a) or (b) of this sec
tion shall be given as provided in 
§ 124.10. Public notice shall set forth a 
briefing schedule for the appeal and 
shall state that any interested person 
may file an amicus brief. Notice of 
denial of review shall be sent only to 
the person(s) requesting review. 

Cd) The Administrator may defer 
consideration of an appeal of a RCRA 
or UIC permit under this section until 
tha completion of formal proceedings 
under Subpart E or F relating to an 
NPDES permit issued to the same fa· 
cility or activity Upon concluding that: 

(1) The NPDES permit is likely to 
raise issues relevant to a decision of 
the RCRA or UIC appeals; 

(2) The NPDES permit is likely to be 
appealed; and 

{3) Either; <O The interests of both 
the facility or activity and the public 
are not likely to be materially adverse· 
ly affected by the deferral; or 

<ll> Any adverse effect is outweighed 
by the benefits likely to result from a 
consolidated decision on appeal. 

<e> A petition to the Administrator 
under paragraph (a) of this section is, 
under 5 U.S.C. 704, a prerequisite to 
the seeking of judicial review of the 
final agency action. 

(f)(l) For purposes of judicial review 
under the appropriate Act, final 
agency action occurs when a final 
RCRA, UIC, or PSD permit is issued 
or denied by EPA and agency review 
procedures are exhausted. A final 
permit decision shall be issued by the 
Regional Administrator: Ci> When the 
Administrator issues notice to the par
ties that review has been denied; (Ii} 

when the Administrator issues a deci· 
sion on the merits of the appeal and 
the decision does not include a remand 
of the proceedings; or (iii} upon the 
con1pletion of ren1and proceedings if 

Title 40-Protection of Environment 

the proceedings are remanded, unless 
the Administrator's remand order spe
cifically provides that appeal of the 
remand decision will be required to ex. 
haust administrative remedies. 

(2) Notice of any final agency action 
regarding a PSD permit shall prompt
ly be published in the FEDERAL REGIS
TER. 

§ 12-1.20 Computation of time. 

(a) Any time period scheduled to 
begin on the occurrence of an act or 
event shall begin on the day after the 
act or event. 

Cb) Any time period scheduled to 
begin b€fore the occurrence of an act 
or event shall be computed so that the 
period ends on the day before the act 
or event. 

<c) If the final day of any time 
period falls on a weekend or legal holi· 
day, the time period shall be extended 
to the next working day. 

Cd) Whenever a party or interested 
person has the right or is required to 
act within a prescribed period after 
the service of notice or other paper 
upon him or her by mail, 3 days shall 
be added to the prescribed time. 

§ 124.21 Effective date of Part 124. 

(a) Except for paragraph (b) and (C) 
of this section, Part 124 will become 
effective July 18, 1980. Because this 
effective date will precede the process
ing of any RCRA or UIC permits, Part 
124 will apply in its entirety to all 
RCRA and UIC permits. 

{b) All provisions of Part 124 per· 
taining to the RCRA program will 
become effective on November 19, 
1980. 

Cc) All provisions of Part 124 pertain
ing to the UIC program will become 
effective July 18, 1980, but shall not be 
implemented until the effective date 
of 40 CFR Part 146. 

(d) This part does not significantly 
change the way in which NPDES per· 
1nits are processed. Since October 12, 
1979, NPDES permits have been the 
subject to almost identical require
ments in the revised NPDES regula
tions which w-ere pro1nulgated on June 
7, 1979. See 44 FR 32948. To the 
extent this- part changes the revised 
NPDES permit regulation:;, those 
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changes will take effect as to all 
permit proceedings in progress on July 
3. 1980. 

(e) This part also does not signifi
cantly change the \\ray in which PSD 
permits are processed, For the most 
part. these regulations will also apply 
to PSD proceedings in progress on 
July 18, 1980. However, because it 
would be disruptive to require retroac
tively a formal administrative record 
for PSD permits issued without one, 
§§ 124.9 and 124.18 will apply to PSD 
permits for which draft permits were 
prepared after the effective date of 
these regulations. 

Subpart 8-Specific Procedures Appli
cable to RCRA Permits-[Reserved] 

Subpart C-Specific Procedures 
Applicable to PSD Permits 

§ 12·1.41 Definitions applicable to PSD 
permits. 

Whenever PSD perrnits are proc
essed under this part, the following 
terms shall have the following mean· 
in gs: 

"Administrator," "EPA," and "Re· 
gional Administrator" shall have the 
meanings set forth in § 124.2, except 
when EPA has delegated authority to 
administer those regulations to an
other agency under the applicable sub
section of 40 CFR § 52.21, the tenn 
"EPA" shall mean the delegate agency 
and the term "Regional Administra
tor" shall mean the chief administra
tive·officer of the delegate agency, 

"Application" means an application 
for a PSD Permit. 

··Appropriate Act and Regulations" 
means the Clean Air Act and applica
ble regulations promulgated uncler it. 

·•Approved program" means a State 
implementation plan providing for is
suance of PSD permits which has been 
approved by EPA under the Clean Air 
Act and 40 CFR Part 51. An "'approved 
State" is one administering an "ap
proved pro grain." "State Direct.or" as 
used in § 124.4 n1eans the person<s) re
sponsible for issuing PSD pennits 
under an approved progntm, or that 
person's d('legalcd rcpl'P~cntative. 

"Construction" ha..'> Lhe n1eaning 
given in 40 CPR 52.21. 

"Director" n1eans the Regional Ad
ministrator. 

''Draft permit" shall have the mean. 
ing set forth in § 124.2. 

''Facility or activity" means a 
··major PSD stationary source" or 
"major PSD modification.'' 

"Federal Land Manager" has the 
meaning given in 40 CPR 52.21. 

"Indian Governing Body" has the 
meaning given in 40 CFR 52.21. 

"Major PSD modification" means a 
"major modification" as defined in 40 
CFR 52.21. 

"Major PSD stationary source" 
means a "major stationary source" as 
defined in 40 CFR 52.21Cb)Cll. 

·•01,11ner or operator" means the 
owner or operator of any facility or ac
tivity subject to regulation under 40 
CFR 52.21 or by an approved State. 

"Permit" or "PSD permit" means a 
permit issued under 40 CFR 52.21 or 
by an approved State. 

"Person" includes an individual, cor· 
poration, partnership, association, 
State, municipality, political subdivi· 
sion of a State, and any agency, de. 
partment, or instrumentality of the 
United States and any officer, agent or 
employee thereof. 

"Regulated activity" or "activity 
subject to regulation" means a "major 
PSD stationary source" or "major 
PSD modification." 

"Site" means the land or water area 
upon which a "major PSD stationary 
source" or "major PSD modification" 
is physically located or conducted, in
cluding but not limited to adjacent 
land used for utility systems; as repair, 
storage, shipping or processing areas; 
or otherwise in connection With the 
"major PSD stationary source" or 
"major PSD modification." 

"State" means a State, the District 
of Columbia. the Con1monwealth of 
Puerto Rico, the Virgin Islands, 
Gua1n, and American Samoa and in
cludes the Commonwealth of the 
Northern Mariana Islands. 

§ 121..12 Addilional procedure1J ror PSD 
pern1ils affecting Clas!i I areas. 

(a) 'l'he Regional Administrator 
shall provide notice of any pennit ap
plit:ation for a propost'd major PSD 
st.a.tionary source or major PSD 1nodi-
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Title 40 of the Code of Federal 
Regulations Part 262 is amended a.9 
follows: 

PART 262-STANOAROS APPLICASU: 
TO GENERATORS OF HAZARDOUS 
WASTE 

1. The authority citation for Part 262 
reads as follows: 

Authority; Secs, 1008, 2002, 3002, 3003, 3004 
and 3005 of the Solid \Vaste Disposal Act, as 
amended by the Resource Conservation and 
Rec,avery Act of 1976, as amended, (RCRA). 
42 U.S.C. 6905, 6912. 6922, 6923, 6924. 69ZS. 

2. In § 262.34, paragraph [c) is added 
to read as follows: 

§ 262.34 Accumulation time • 
• 

(c)(l) Age rator may accumulate as 
much as 55 gallons of hazardous waste 
or one quart of acutely hazardous waste 
list"ed in § 261.33(e} in containers at or 
near any point of generation where 
wastes initially accumulate, which is 
under the control of the operator of the 
process· genera ting the waste, without a 
permit or interim status and without 
complying with paragraph (a} of this 
section provided he: 

[i) Complies with § § 265.171, 265.172. 
and 265.173(a) of this chapter; and 

{ii} Marks his containers either with 
the words ''Hazardous Waste" or \Vith 
other words that identify the contents of ,, 
the containers. 

(2) A generator who accumulates 
either hazardous waste or acutely 
hazardous waste listed in § 261.33lQ) in 
excess of the amounts listed in 
paragraph (c](l) of this section at or 
near any point of generation must, with 
respect to that amount of excess waste, 
comply within three days with 
paragraph (a} of this section or other 
applicable provisions of this chapter. 
During the three day period the 
generator must continue to comply with 
paragraphs [c)(l)[i)-[ii) of this section. 
The generator must mark the container 
holding the excess accumulation of 
hazardous waste with the date the 
excess amount began accun1u1ating. 

{FR Doc. 84-33124 Filed 12-19-84: 0:45 a.mj 
BIWNG CODE G58MO.-U 
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APPENDIX 8.-DEFINITION OF A SOLID WASTE DAMAGE lNC!DENTS-ADDlTIONS LIST-Continued 

Oan>aga Incident Soorce 

13. The NL !ndustn8S sit1t (Salem County, New Jersey) recovers lead Imm~ :iutomo!Ne tatt'.!ries and ~eparates the plastic from Ille robb8r casings. As a National Pnon~es Lisi 4t.'9, 
rasult ol improper storage of batteries on Iha site and otner lectors relating u:i lh8W processing. llfound water, surtace water, aflod- ;;o1la are extanswe!y 1983. 
contaminated \Yith various ~.eavy metals. 

14. Sclentifie Chemical Processmg, l;;c. {Car1a'J1cit, New JE:rnay) r11;:o11ered and recycled various ctiemu:::al wastes. As a result of a S!ate Order, !he compan~ Do. 
ceased operallans in 198-0. About 375.000 gallons of hazardoua substant'a iU8 ~ed en the 3lllil in tanl<s, drums, arid tank traileffl. Soil9 are extensrve!y 
contaminated, run-ofl ffOOl tl'lll llita iS contaminated, !ll'ld gro\.md watvr contamiNWOn is !i~eiy. , 

15. In 1983, the State of lndie~a moo SUit against Ncnn&n ~.an il'!!tN!dual woo contracted v.1th Inmont Corporntion to purchese--wnat /\a was :old ""'as paint and I t>ia.tlonel Priorities 1.1$1 
solvent. In an attempt to recy-;:e \hem to proriuce low grade Paint When Mr. Poer was ur.anle to sell or qNe aw11v the paint, he abandoned it -in a 5-ecre field I Update, J~ii' 1984 
he owned in Jackson TOW!Wl.Aijl, Indiana. Ground Wl'lllif '!Smp!ee ifldlcate mat Iha well on srte oontams tiazarooua levels of arsenic and lead. In addition. furtr.er t 
tests have indicated that the paint waste has eleolauid !e~e!s of teed and cnromium and lhal me >gn1taD11ity cl !he wute classifies 1t as hazardous. The barr&!s I 
remain on ~ leUillg contents onto thlJ ground. _ 

For the reasons set out in the 
preamble, Title 40 cf the Code oi Federal 
Regulations is amended as follo\"YS! 

PART 260-HAZAROOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Authority: Secs. 1006, Z002(a). 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of197ti. as 
amended {42 U.S.C. 8905.. 6912{a}. 6921 
through 6927, and 6930J. 

2. Section 261.10 is amended by 
adding new definitions for "Boiler'' and 
"Industrial Furnace" to appear 
alphabetically and by revising the 
definitions of "Designated facility" and 
"Incinerator." 

§ 260. 10 OeflniUons 

"Boiler" means an enclosed device 
using controlled flame combustion and 
having t.he following characteristics: 

{l} {i] The unit must have physical, 
provisions for -recovering and exporting 
thennal energy in the form of steam, 
heated fluids, or heated gases; and 

(ii} The unit's combustion chamber 
and primary energy recovery sections(sJ 
must be of integral design. To be of 
integral design, the combustion chamber 
and the primary energy recovery 
section(s) (such as waterwails and 
superheater3 l must be physically formed 
into one manufactured or assembled 
unit. A unit in v1hich the combustion 
chamller a!ld the primary energy 
recovery section(sl are joined only by 
ducts er connf!ctions carrying flue gas is 
net integrally designed; however, 
secondary energy recovery equipment 
(such as economizers or air preheaters} 
need not be physicaiiy formed into the 
sarne unit as the combnstion chamber 
anci the primary ener':r./ recoven; 
'.laction. The foUowing units are not 
precluded from !:-eing boilers soleiy 
bacause they dre not of integral design: 
process heatt.rs \units that iransier 
energy directly to a process stream), and 
fluiciized bed combusrion units: and 

(iii] 1t/hile in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 60 percent. 
-calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel: and 

(iv} The unit must·export and utilize at 
least 75 percent of the recovered energy, 
calculated on an annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit. (Examples of internal use are 
the preheating of fuel or combustion air, 
and the driving of induced or fcrcad 
draft fans or feedwater pumps}; or 

(2] The unit is one whiCh the Regional 
Administrator has determined, on a 
case-by-case basis. to be a boiler, after 
considering the standards in § 260.32. 

"Designated facility" means a· 
hazardous waste treatment. storage, or 
disposal facility which has received an 
EPA permit {or a facility with interim 
status} in accordance with the 
reauirements of Parts 270 and 124 of this 
Ch8.pter, a permit from a State 
authorized in accordance with Part 271 
of this Chapter, or that is regulated 
under§ 261.6{c]{2) or Subpart F of Part 
266 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to § .zez.20. 

"Incinerator" means any enclosed 
device using controlled flame 
combustion that neither meets the 
criteria for·classification -as a boiler nor 
is listed as an industrial furnace. 

"Industrial furnace"' means any of the 
fallo'\ving enclosed devices Lhat are 
integral Gomponents of manufacturing 
orocesaes and that u.se- controlled fiame 
devices to accomplish recovery of 
materiais or energy: 
{1} Cement kilns 
(Z) Lime kilns 
[3) .Aggregate kilns 
(4} Phosphate kilns 
(5) Cai<.e ovens 
{6) Blast furnaces 
17) Smelting, :netting and refining 

furnaces (including 
pyrometallurgical devices such as 
cu9olas. reveri:ierator furnaces, 

sintering machine, roasiers. and 
founriTy furnaces] 

(a) Titanium dioxide chloride process 
oxidation reactors · 

(9) Methane reforming furnaces 
(10] Pulping liquor recovery furnaces 
(11) Combustion devices used in the 

recoverv of sulfur values from spent 
sulfuric.acid 

{12] Such other devices as the 
Administrator mav, after notice and 
comment, add to this list on the 
basis of one or more of the 
following factors: 

{i} The design and use oi the device 
primarily to accomplish recovery of _ 
material products: 

{ii) The use of the device to bum or 
reduce raw materials to make a material 
product; 

(iii} The use~ of the device to burn or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using raw materials as 
principal feedstocka: 

(iv) The use of the device to burn or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product; 

(v) The use of the device in common 
industrial practice to produce a mai:erial 
product; and 

(vi} Other factors. as appropri?fe. 

3. In Subpart C of Part 260, add the 
following § 260.30: 

§ 260.30 Variances from classlflcatiort as a 
solid waste. 

In accordance \Vith the standards dnd 
r:riteria in § 260.31 nnd t.he procedures in 
§ 260.33. the Regional P.~dministratar 
may deterinine on a case-by-case basis 
that the follo\-ving recycled materi3Js are 
not sOlid wastes: 

(a} ;\o-iaterials L~at s.re accumulated 
speculatively ":.Vithout sufficient i:i:mounts 
being recycled (as defined in 
§ 2'11.l(c)l8){E] oi this Chapter): 

(b) tviaterials that are reclaimed and 
then reused ·.vithin the original primary 
production process in •vhich they were 
generat2d: 
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(cJ Materials that have been reclaimed 
but must be reclaimed further before the 
materials, are completely recovered. 

4. In Subpart C of Part 260, add the 
following § 260.31: 

§ 260.31 Standards and criteria for 
variances from classlficatlon as a solid 
waste. 

[a) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferred for recycling -in the following 
year. If a variance is granted, it is valid 
only for the following year, but can be 
renewed, on an annual basis, by filing a 
new application. Th~ Regional 
Administrator's decision will be based 
on the following standards and criteria: 

(l)lhe manner in which the material 
is expected to b.e recycled, \vhen the 
material is expected to be recycled, and 
whether this expected disposition is 
likely to occur (for example, because of 
past practice, market factors, the nature 
of the material, or contractual 
arrangements for recycling); 

[2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the vOlume accumulated at the 
beginning of the year; 

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled; 

(4) The extent to which the material is 
handled tO minimize loss; 

(5) Other relevant factors. 
[b) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primary production process in which the 
materials were generated if the 
reclamation operation is an essential 
part of the production process. This 
determination will be based on the 
following criteria: 

{1) How economically viable the 
production process would be if it were 
to use virgin materials, rather than 
reclaimed materials: 

(2) The prevalence of the practice on 
an industry-wide basis': 

[3) The extent to which the material is 
handled before ·reclamation to minimize 
loss: 

[4) The time periods between 
generating the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process; 

{5) The location of the reclamation 
operation in relation to the production 
process: 

(6) \Vhether the reclaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process. and whether it is 
returned to the process in substantially 
its original form: 

(7) Whether the person who generates 
the material also reclaims it; 

{8) Other relevant factors. 
( c) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that have been reclaimed but 
must be reclaimed further before 
recovery is completed if, after initial 
reclamation, the resulting material is 
commodity~like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This determination 
wiil be based on the following factors: 

(1) The degree of processing the 
material has undergone and the degree 
of further processing that is required; 

(2)'The value of the material after it 
has been reclaimed: 

[3) The degree to which the reclaimed 
material is like an analogous raw 
material; 

(4) The extent to which an end market 
for the reclaimed material is guaranteed; 

(5) The extent to which the reclaimed 
material is handled to minimize loss; 

[6) Other ralevant factors. 
5. ln Subpart C of Part 260, adc;l the 

following § 260.32: 

§ 260.32 Variance to·be classified as a 
boiler. 

In accordance -with the standards and 
criteria in § 260.10 (definition of 
"boiler"), and the procedures in § 260.33, 
the Regional Administrator may 
determine on a case~by~case basis that 
certain enclosed devices ·using 
controlled flame combustion are boilers, 
even though they do not otherwise meet 
the definition of boiler contained in 
§ 260.10, after considering the following 
criteria: 

(a) The extent to which the·unit has 
provisions for recovering and exporting 
thermal energy in the form of steam. 
he_ated fluids, or heated gases; and 

[b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design: and 

{c) The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

[d) The extent to which exported 
energy is utilized: and 

(e) The extent to which the device is 
in common and customary use as a 
''boiler" functioning primarily to 

produce steam. heated fluids. or heated 
gases; and 

(f) Other factors. as appropriate. 
6. ln Subpart C of Part 260. add the 

following § 260.33: 

§ 260.33 Procedures for variances from 
classification ae a solid waste or to be 
classified as a boiler. 

The Regional Administrator will use 
the following procedures in evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed name combustion devices as 
boilers: 

[a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in § 260.31 or § 260.32 
of this Part. · 

[b) The Regional Administrator will 
evaluate the application and issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days, and 
may .also hold a public hearing upon 
request or at his discretion. The 
Regional Administrator will issue a final 
decision after receipt of comments and 
after the hearing [if any), and this 
decision may not be appealed to the 
Administrator. 

7. In Subpart C of Part 260, add the 
following § 260.40: 

§ 260.40 Additional regulation of certain 
hazardous waste recycling activities on a 
caae-by~ae basis. 

(a) The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or storing the 
recyclable materials described in 
§ 261.6[a)(2)[iv) of this Chapter should 
be regulated under§ 261.6 (b) and [c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic Gonstituents have not been 
adequately contained. or because the 
materials being accumulated or stored 
together are incompatible. In making 
this decision. the Regional 
Admiiiistrator will consider the 
following factors: 

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored: 

{2) The method of.accumulation or 
storage: 
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed: 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released: and 

{5) Other relevant factors. 
The procedures for this decision are 

set forth in §260.41 of this Chapter. 
8. In Subpart C of Part 260, add the 

following § 260.41: 

§260.41 Procedures for case-by-case 
regulation of hazardous waste recycling 
activities. 

The Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste .recycling activities 
described in§ 261.6(a)(2)(iv) under the 
provisions of§ 261.6 (b) and (c), rather 
than under the provisions of Subpart F 
of Part 266 of this Chapter. 

(a) If a generator is accumulating the 
waste, the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
apPlicable requirements of Subparts A, 
C, D, and E of Part 262 of this Chapter. 
The notice will become final within 30 
days, unless the person served requests 
a public hearing_ to challenge the 
decision. Upon receiving such.a request, 
the Regional Administrator will hold a 
public healing. The Regional 
Administrator will provide notice of the 
hearing to the public and all~w public 
participation at the hearing. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance wtth Part Z6Z is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional {\dministrator- specifies a 
later date or unless- review by the 
Admihistra tor is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs.when a final 
order is issued and-Agency review 
procedures are exhausted. 

(b) If the-person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
ll'pplicable provisions of Parts 270 and 
1Z4 of this Chapter-: The owner or 
op~rator of the facility must apply for a 
permit within no less than 60 days and 
no more than six months of notice, as, 
specified in the notice. If the owner or 
operator of the facility wishes to 
challerige the ·Regional Administrator's 
decision, he may do so in his permit 
application, in a public hearing held on 
the draft permit, or in comments filed on 

the draft permit or on the notice of 
intent to deny the permit. The fact sheet 
accompanying the permit Will specify 
the reasons for_ the Agency's 
determination. The question-of whether 
the Regional Administrator's decision 
was proper will remain open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing. 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

9. The authority citation for Part 261 
reads as follows: 

Authority: Secs. 1006, 2002(a). 3001. and 
3002 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 U.S.C. 
6905, 6912(a), 69Z1, and 69~].-

10; In§ 261.1, paragraph (c) is added 
and paragraph (b) is revised to read as 
follows: 

§ 281.1 Purpose and scope. 

(b)(1] The definition of solid waste 
contained in this Part applies only to 
wastes that also are hazardous for 
purposes of the regulations 
Implementing Subtitle C of RCRA. For 
example, it does not apply to materials 
(such as non-hazardous scrap. paper, 
textiles, or rubber) that are not 
otherwise hazardous wastes and that 
are recycled. 

{2) This Part identifies only some of 
the materials which are solid wastes 
and hazardous wastes under sections 
3007, 3013, and 7003 of RCRA. A 
material which is not defined as a solid 
waste in this Part, or is not a hazardous 
waste identified or listed in this .Part. is 
still a solid waste and a hazardous 
waste for purposes of these sections if: 

(i] In the case of SectiOns 3007 and 
3013, EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27} ofRCRA 
and a hazardous waste within the 
meaning of Section 1004(5} of RCRA; or 

{ii) In the case of Section 7003, the 
statutory elements are established. 

{c] For the purposes of Sections 261..2 
and 261.S: 

(1) A '"spent material" is any material 
that h'as been used and as a result of 
contamination can no lunger sefve the 
purpose for which it was produced 
without processin~ 

(2) "Sludge" has the game meaning 
used in § 260.10 of this Chapter: 

l3} A "by~product" is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process rt'!sidues 

such as slags or distillation column 
bottoms. The term does not include a co .. 
product that is produced for the general 
public's use and is ordinarily used in the 
form it is produced by the process. 

(4) A material is "reclaimed" if it is 
processed to recover a usable product, 
or. if it is regenerated. Examples are 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents. 

(5) A material is "used or reused!' if it 
is either: 

(i) Employed as an Ingredient 
(including use as an intermediate) in an 
industrial process to make a product lfor 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a material will not 
satiSfy this condition if distinct 
components of the material are 
recovered as separate end products (as 
when metals are· recovered from metal• 
containing secondary materials); or 

(ii) Employed in a particular function 
or application as an effective substitute
for a commercial product (for example, 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment}. 

(6) "Scrap metal" is bits and pieces of 
metal parts (e.g .. ,) bars, turnings, rods,· 
sheets, wire) or metal pieces that may 
be combined together witit bolts or 
soldering (e.g., radiators, scrap 
automobiles, railroad box cars), which 
when wom or superfluous can be 
recycled. 

(7) A material is ''recycled" if it is 
used, reused, or reclaimed. 

(8} A material is ''"accumulated 
speculatively" if it is.accumulated 
before being recycled. A material is not 
accumulated speculatively, however. if 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled: and that-during the 
calendar year {commencing on J anuat"i 
1)-the amount of material that is 
recvcled, or transferred to a different 
site. for recycling. equals at least 75 
percent by weight or volume of the 
amount of that material accumulated at 
the beginning of the period. In 
calculating the percentage of turnovar. 
the 75 percent requirement is to be 
applied to each material of the same 
type (e.g .. slags from a single smelting 
process J that is recycled in the same 
way (i.e .. from which the same material 
is recovered or that is used in the same 
~vay). Materials accumulating in.units 
that would be exempt from regulation 
under§ 261.4(c} are not be included in 
making the caiculation. (~Aa-terials th:H 
are already defined as soiid \.Vastes i:llSo 
are not to be included in making th~ 
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colcul;:;_tion.) Materials are no longer in 
th.is category once they are removed 
from accumulation for recycling. 
ho¥- ever. 

11. Section 261.2 is revised to read a~ 
follows: 

~ 261.2 Definition of solid was1e. 

(aJ(1) A solid waste is any discarded 
material that is not excluded by 
§ 261.4(8.) or that is not excluded by 
variance granted under § § 260.30 and 
260.31. 

(2.1 A discarded n1atenal 1s any 
rnaterial which is: 

{i) Abandoned, as explained in 
para~raph (b} of this section: or 

on ReCJ'Cled. as explained in 
paragraph (cl of this section; or 

[iii] Considered inherentlJ· waste~/J'ke. 
as explained in paragraph (di of this 
section. 

(b .J ?via terials are solid was-te if they 
are abandoned 1by being: 

(11 Disposed of, or 
{2) Burned or incinerated: or 
(3} Accumulated. stored, or treated 

rbut not recycled) before or in lieu of 
being abandoned by.being disposed of. 
burned, or incinerat-ed. 

(c) ri.·taterials are solid wastes if the~
are rec:ycled~r accumulated. stored, or 
treated before recycling-as specified in 
paragraphs (c)(l) through (c)[4) of this 
section. 

(1) Used in a manner constituting 
disposal. (i) Materials noted with a ...... 
in Column 1 of Table I are solid wastes 
when they are: · 

(A) Applied to or placed on the land 
in a manner that constitutes.disposal: or 

(B) Contained in products that are 
applied to the land (in which case the 
product itself remains a solid .waste). 

{ii) However, commercial chemical 
products listed in § 261.33 are not solid 
wcistes if they are applied to the land 
e~d that is their ordinary manner of use. 

(2) Burning for energy recovery. (i} 
Materials noted with a"""" in column 2 
of Table 1 are solid wastes when they 
are: 

{AJ Burned to recover energy. 
(B) Used to produce a fuel: 
{C) Contained in fuels {in \vhich case 

the fuel itself remains a solid waste). 
(ii) However, commercial chemical 

products listed in § 261.33 are not solid 
wastes if they are themselves fuels. 

(3) Reclaimed. Materials noted with a 
...... in column 3 of Table 1 are solid 
wastes when reclaimed. 

{4} Accumulated speculatively. 
Materials noted with a ...... in column 4 
of Table 1 are solid wastes when -
accumulated speculatively. 

TABLE i 

I Use 

I constirutmg 
disoosa' 

I (2fi1.2{C!fll) 

i '" ··-·-·-1-

·recovery/ 

'""' (261.2(c)f211 

12J 

Reciama· 
1/oO 

(2E.11.2(cl(3!l 

13/ 

Specula~ll<' 
liCCtlmul.e· 

"'" j261.2!Cl(4ll 

"' 
Speri.t Matenals ····-·--...................................... - .......... _ ...... -·- ·· ······I 
Sl!Jdges (listed. ~ 40. CFR Part 261 .. 31 or ,32) .•...... , ...................... ~··········i 

,., 
l'I 
<"l I ,., I 
{.) t 

1·i! 

,., ,., ,., 
c·\ 
n 
,., 

Sludges eKhlblting a charactenetlc of hazardous waste ....................... _ .. , 
By-products (ksted in 40 CFA Part 261.31 or 261.32) ......... _ ................ .. 
By..proOOcts el<hibiting a chlll'8ctensllc ol hazardous wasta ..................... I 
Commercial Chemic:ai products "sted in-•O CFR § 261.33 ..... ········i 
8cr8tl metlll .... : ...................................... - ....... _,_,, ___ ... _ ............................. , 

'" I 

(dj inherently waste-like materf,aJs. 
The following materials are solid-wastes 

. \vhen·ihe~' are recycled-in any manner: 
(1) Hazardous Waste Nos. F020. F021 

I unless used as an ingredient to mS:ke a 
product.at the site of generation). FOZ2.. 
F023. F026. and F026. 

(2) The Administrator will use the 
following criteria to add wastes to that 
list: " 

{i)(Aj The materials are ordinarily 
disposed of. burned. or incinerated: or 

(B) The materials contain toxic 
constituents listed in Appendix VIII of 
Part 261 and these constituents are not 

.ordinarily found in raw materials-or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations} 
and are not used or reused during the 
recycling process; and 

(ii) The material may pose a 
substantial hazard to human health and 
the environment when recycled. 

(e) Materials that are not Solid waste 
when cecycled. (1) f\.faterials are not 
solid wastes when they can be shown to 
be recycled by being: 

(i) Used or reused as ingredients in an 
industrial process to make a product. 
provided the materials are not being 

- reclaimed: or 
(ii) Used or reused as effective 

substitutes for commercial products: or 
(iii) Returned to the original process 

from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstOck, and the process 
must use raw materials as principal 
feeds tocks. 

(2) The following materials are solid 
wastes. even if the recycling involves 
use, reuse, or return to the original 
process (described in paragraphs (e)(1l 
(i)-{iii) of this section: 

(i) Materials used in a manner 
constituting disposal or·used to produce 
products that are applied to the land: or 

(ii) Materials burned for energy 
recovery, used to. produce a fuel. or 
contained in fuels: or 

(iii) Materials accumulated 
speculatively: or 

{ivJ Materials listed ~n paragraph 
/ d]( 1) of this section. 

(0 Documentation of claims that 
materials ore· not solid wastes or are 
conditionally exempt from regulation. 
Respondeii.ts in actions to enforce 
regulations implementing Subtitle C of 
RCRP. who raise a claim that a certain 
material is not a solid waste, or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material. 
and that they meet the terms of the 
exclusion or exemption. In doing so. 
they must provide appr"opr1ate 
documentation {such as contracts 
sbO\'lting that a second person uses the 
material as an ingredient in a production 
process} _to demonstrate that the 
material is not a waste, or is exempt 
from regula~ion. In addition, owners .or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so. 

12. St!ction 261.3 is amended by 
revising paragraph {c}(2} to read as 
follows: 

§ 26-1.3 OeflntUon of HazardoU1 Waste. 

(c) • 
(2) Any ·solid waste generated from 

the treatment, storage,..:._or disposal of a 
hazardous.waste, including any sludge, 
spill residue. ash, emission control dust. 
or leachate {but not incltiding 
precipitation run-off), is a hazardous 
waste. (However. materials that are 
reclaimed from solid wastes and that 
are used ·beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner 
constituting disposal.} 

13. Section 261.4 is revised by adding 
paragraphs (a}(6) and (a)(7) to read as 
fo!lO\VS: 



Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations · 665 

§ 261.4 ExclusfonL 
(a) * • ~ 

(6) Black liquor that is reclaimed in a 
Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process, unless it is accumulated 
speculatively as defined in§ 261.l(c} of 
this Chapter; 

(7) Spent sulfuric acid used to produce 
virgin sulfuric acid, unless it is 
accumulated speculatively as defined in 
§ 261.l(c} of this Chapter. 

14. Section 261.5 ls amended by 
revising paragraph (c) to read as 
follows: 

§ 261.5 Specfal requirements for 
hazardous •aste generated by small 
quantity generators. .. 

(c) Hazardous waste that is recycled 
and that is excluded from regulation 
under§§ 281.6 (a}(2)(iii] and (v), (a)(3), 
or 266.36 is not included in the quantity: 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous· waste that is subject 
to the requirements of!§ 261.6 (bl and 
[c] and Subparts C and D of Part 286 is 
included in the quantity detennination 
of this section and is subject ta the 
l'equirements of this section. 

.. It It • 

15. Section 261.6 is revised to read as 
follows 

§ 281.& Requirements for recyclable 
matertalL 

[a)(l) Hazardous wastes that are 
recycled are subject to the requirements 
for generators, transporters, and storage 
facilities of paragraphs (b) and (c] of this 
section. except for the materials listed in 
paragraphs (•)(2) and (a)(3) of this 
section. Hazardous· wastes that are 
recycled will be known as "recyclable 
materials." 

[2) The following.recyclable materials 
are not subject to the·requirements of 
this section but are regulated under 
Subparts C through G of Part 266_ of this 
Chapter and ail applicable provisions in 
Parts 270 and 124 of this Chapter: 

(i} Recyclable materials used: in a 
manner constituting disposal (Subpart 
CJ: 

lti) Hazardous wastes burned for 
energy recovery in.boilers and industrial 
furnaces that are not.regulated under 
Subpart 0 of Part 264 or 255 of this 
Chapter (Subpart DJ; 

(iii) [Reserved for used oil]: 
(iv) Recyclable materials from which 

orecious metals are reclaimed (Subpart 
']: 

(v) Spent" lead-acid batteries that are 
being reclaimed (Subpart GJ. 

(3) The following recyclable materials 
are not subject to· regulation under Parts 
262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA: 

[i) Industrial ethyl alcohol that is 
reclaimed; 

{ii) Used batteries (or used battery 
.cells} returned to a battery manufacturer 
for regeneration; 

Industry and 
EPA 

hazardous 
waste No. 

Hazardous waste 

F011 ............ Spent cyanide solullons from sall (A, T) ~ 
bath pot cleaning ~m metal 
heat treating operations. 

F012 ............ Quenching waate watar treatment (T) 

• 

atudgea ffom metal heat treating 
operanon1 where cyanides are 
used in the procesa. 

(Hi) Used oil that exhibits one or more 17. Section 261.33 is amended by 
of the/characteristics of hazardous revising the introductory text to read as 
waste; or follows: 

(iv) Scrap metal, § 261.33 Discarded commercial chemicai 
(b) Generators and transporters of products, off·speclflcatlon species, 

recyclable materials are subject to the _container residues, and spill residues 
applicable requirements of Parts 262 and _ thereo!. 
263 of this Chapter and the notification The following materials or items are 
requirements under Section 3010 of · hazardous wastes when they are 
RCRA, except as provided in paragraph discarded or intended to be discarded 
(a) of this section. as described in! 261.2(a)(2](i], when 

(c](l) Owners or operators of facilities they are burned for purposes of 'energy 
that store recyclable materials are recovery in lieu of their original 

-.regulated under all applicable intended use, when they are used to 
provisions of Subparts A through L of produce fuels in lieu of their original 
Parts 264 and 285 and Parts 270 and 124 intended use, when they are applied to 
of this Chapter and the notification the land in lieu of their original intended 
requirement under Section 3010 of use, or when they are contained in 
RCRA. except as provided in paragraph products· that are applied.to~the land in 
{a} of this section. lieu~of their original intended use. 

(2) Owners or .. operators of facilities 
that recycle recyclable materials 
without storing them before they are 
recycled are subject to the following: 
requirements, exci;ipt as provided in 
paragraph (a) of this section: -

(i} Notification requirements under 
section 3010 of RCRA; 

(ii) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and 
manifest discrepancies) of this Chapter. 

16. Section 261.31 is amended by 
revising the hazardous waste listings 
F007, FOOS, F009, FOlO, Foll, and FOlZ to 
read as follows: 

§ 261.31 Hazardous wute from non
specific soureeL 

""""' Foo1 ·--·-· Spent cyanide P1atln9 bam soiu- <R. n 
JiOnll from &lectfoplallnq ooar-
·~ Foos .......... H Platin!J . ~tn reslduell 1Yom t1ie (R, n 
bottom of platinQ bath• .Imm 
electr0$llat!ng operations ...mere 
cylnidn 818 used !n the" proc--F009 ............ Spem lltripp1119 and C!eaninq bath {A, n 
solutlons from electroplating op
erationl wnere cyanides are 
used In· the process. I 

F010 ...• - ...... 
1 
""""'~.ng bath resldue1 trom oO (A, n 

baths from metal helll ll"ilillln~ . 

I operallont: where cy8111dn -
used 10 the process. 

• • 

PART 264-STANDARDS"FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

18. The authority citation for Part 264 
reads as follows: 

Authority. Secs. 1006, 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and · 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, and 6925). 

19. In-§ 264.1, paragraph (g](2) is 
revised to read as follows: 

§ 264.1 Purpose,.scope, and appllcablllty. 
• 

(g].. • . 
(2] The owner or operator of a facility 

managing recyclable materials 
described in§ 261.6[a) (2) and (3} of this 
Chapter (except to the extent that 
requirements of this .Part are referred to 
in Subparts C, D, F, or. G of Part 266 of 
this Chapter]. 
• 

20. Section 264.34D(a) is revised to 
read as follows~ 

§ 264.340 Appltcat>lllty. 

(a) The regulations in this Subpart 
apply to owners or operators of facilities 
that incinerate hazardous waste, except 
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as § 2.04.1 provides otherwise. '(he 
following facility owners or opefators 
are considered to incinerate hazardous 
waste: 

{1) Owners or operators of hazardous 
waste incinerators {as,d"efined in 
§ 260.10 of this Chapter); and 

(Z) Owners or operators who burn 
hazardous waste in boilers or in 
industrial furnaces in order to destroy 
the wastes. 

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

21. The arithority Citation for Part 265 
reeds as follows: 

Authority: Secs. 1006, 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended {42 U.S.C. 
6tl0E:, 69:!1(a), 6924. and 6925). 

z~. ln § 265.1, paragraph (c)(6) is 
rev~sed to read as follows: 

§ 265.1 Purpose. Scope, and ApplicabiUty. 

[c) • -
(6) The owner and ooerator oi a 

facility managing recyCiable materials· 
described in § 261.6 (a) (2) and (3) of this 
Chapter (except to tP,e extent that 
requirements of this Part are referred to 
in Subparts C, D. F, Or G of Part Z66 of 
this Chapter]. 

23. Section 265.340(a) is revised to 
read as follovvs: 

§ 265.340 Applicability •. 
(a} The regulations in this Subpart 

apply to owners or operators of facilities 
that incinerate hazardous waste, except 
as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

{1) Owners or operators of hazardous 
waste incinerators {as defined in 
§ 260.10 of this Chapter): and 

(2) O""·ners or operators who burn 
hazardous wastes in boilers or in 
industrial furnaces in order to destroy 
the wastes. 

24. Section 265.370 is revised to read 
as fo.fio\-\•s: 

§ 265.370 Other thermal treatmenL 

The regulations in this Subpart apply 
to owners or operators of facilities that 
thermallv treat hazardous-waste in 
devices Other than enclosed deviceB 
using controlled flame colnbustion. 
except as § 265.1 provides otherwise. 

Thermal treatment in enclosed devices 
using controlled-flame combustion is 
subject to the requirements of Subpart 0 
if the unit is an incinerator. 

25. Part 266 is added to read as · 
foilows: 

PART 266-STANDAADS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

Subparts A-B-{ReservedJ 

Subpart C-Recyclable Materials Used in a 
Manner Constituting Disposal 

Sec:. 
266.20 Applicability. 
266.21 Standards applicable to generatorn 

. and transporters of materials used in a 
manner that constitute disposal. 

266.22 Standards applicable to starers of 
materials that are to be used in a manner 
that constitutes disposal Who are not the 
ultimate users. 

266.23 Standards applicable to users of 
materials that are used in a manner th8t 
constitutes disposal. 

Subpart D-Hazardous Waste Bumed for 
Energy Recovery .,,r 

266,30 Applic&bility. 
266:31 Prohibitions. [Reserved] 
266.32 Stal\dards applicable to generators of 

hazardous waste fuel. 
266.33 Standards applicable to transporters 

of haZardous waste fuel. 
266.34 Standards applicable to marketers of 

ha:tardous waste fuel. 
266.35 Standards applicable to burners of 

hazardous waste fuel. 
__ 266.36 Conditional.exemption for spent 

materials and byproducts exhibiting a 
characteristic of hazardous waste. 

SUbpurt E-{Reserved] 

Subpart F-Recyclable Materials Utilized 
fer Precious Metal Recovery 
266.70 Applicability and requirements. 

Subpart G-Spent Lead-acid Batteries 
Being Reclaimed 
266.30 Applicability and requirements. 

Authority: Sec.1006, 2002(a), and 3004 of 
the Solid Waste Disposal Act, ll.S amended by 
the Resource Conservation and Recovery Act 
of1976, as amendetl (42 U.S.C. 6905. 6912(al. 
and 6924). 

Subparts A-B-[ReservedJ 

Subpart C-Recyclable Materials Used 
in a Manner Constituting Disposal 

§ 266.2D Applit:abillty. 
{a) The regulations of this Subpart 

apply to recyclable materials that are 
applied to or placed on the land: 

{1.) without mixing with any other 
substance{s); or 

(2) after mixing with any other 
substance{s), unless the recyclable 

material undergoes a chemical reaction 
so as to become inseparable from the 
other substance(s) by physical means; or 

(3) after combination with any other 
substance..(s) if the resulting: combined 
material is not produced for the general 
public's use. These materials will be 
referred to throughout this Subpart as 
"materials used in a manner that 
constitutes disposal." 

{bl Products produced for t.\.:;e general 
public's use that are used in a ·manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so as to become 
inseparable by physical means . 
Commercial fertilizers that are produced 
for the general public's use that contain 
recyclable materials also are not 
presently subject to regulation. 

§ 266.21 Standards applicable to 
generators and transporters of materials 
used In a manner that constitute disposal. 

Generators and transporters of 
materials that are used in a manner that 
constitutes disposal are subject to"the 
applicable requiretnents of Parts 262 and 
263 of this chapter, and the- notification 
requirement under Section 3010 of 
RCRA. 

. '§ 266.22 Standards applicable to stcrens 
of materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users. 

Owners or operators of facilities that 
store recyclable materials t.1i.at are. to be 
used in a manner that constitutes 
disposal. but wht> are not the ultimate 
users of the materials, are regulated 
under all applicable provisions of 
Subparts A through L of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. 

§ 266.23 Standards applicable to users of 
materials that are used in a manner that 
constitutes disposal 

Owners or operators of facilities that 
use recyclable materials in a manner 
that constitutes disposal are regulated 
under all applicable provisions of 
Subparts A through N of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. (These 
requirements do not apply to products 
which contain these recyclable 
materials U.'lder the provisions of 
§ 266.2G[b] of this chapter.) 
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Subpart 0-Hazardous Waste Burned 
for Energy Recovery 

§ 266.30 Applicability. 

(a) The regulations of this Subpart 
apply to hazardous wastes that are 
burned for energy recovery in any boiler 
or industrial furnace that is not 
regulated under Subpart 0 of Part 264 or 
265 of this chapter, except as1'rovided 
by paragraph [b) of this section. Such 
hazardous wastes burned for energy 
recovery are termed "hazarddus waste 
fuel". Howev-er, hazardous waste fuels 
produced from hazardous waste by 
blending or other treatment by a· person 
who neither generated the waste nor 
burns the fuel are not subject to 
regulation at the present time. 

(b) The following hazardous wastes 
are not i'egulated under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a· 
characteristic of hazardous waste 
identified in Subpart C of Part 261 of this 
chapter. Such used oil is subject to 
regulation under Subpart E of Part zea 
rather than this subpart: and· 

(Z) Hazardous wastes that are exempt 
from regulation under the provisions of 
§ 261.4 of this Chapter and hazardous 
wastes that are subject to the special 
requirements for small quantity 
generators under the provisions of 
§ 261.5 of this Chapter. 

§ 266.31 Prohibitions. [Reserved) 

§ 266.32 Standards applicable to 
generators of hazardous waste fuel. 

(a) Generators of hazardous waste· 
fuel are subject to the requirements of 
Part 262 of this chapter except that 
§ 266.36 exempts certain spent materials 
and by-products from these provisions: 

(b) Generators who are marketers also 
must comply with § 266.34: 

(c) Generators who are burners also· 
must campiy with § 266.35. 

§ 266.33 ·Standards appfleabla to 
transporters of hazardous waste fual. 

(a J Transporters ofhazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter. except that § 266.36 exempts 
certain spent materials and by-products 
from these provisions. 

(b) Transporters of hazardous waste 
fuel from marketers to burners are not 
presently subject to regulation. 

§ 266.34' Standards applicable to. 
marketers of hazardous waste fuel. 

Persons who market hazardous waste 
fuel are called "marketers". N1arketers 
include gP.nerators who market 
hazardous waste fuel directly to a 

burner, and persons who receive 
hazardous waste from' generators and 
produce, process, or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous \.Vaste fuel 
are also marketers, but are not presently 
subject to regulation. ~1arket2rs (other 
than distributors) are subject to the 
following requirements: Prohibitions: 

(a)-(b) [Reserved] 
[c) Storage. (1) Marketers who are 

generators are subject to the 
requirements of § 262.34 of this chapter, 
or to Subparts A through L of Parts 284 
and 265 and Parts Z70 and 124 of this 
chapter, .except as provided by § 266.36 
of this-Subpart for certain spent 
materials and by~praducts; 

(2) Marketers who receive hazardous 
wastes from generators. and produce, 
process, or blend hazardous waste fuel 
from these hazardous wastes. are 
subject to regulation wider all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, e~cept as 
provided by § 266.36 of this subpart for 
certain spent materi.als and by-products. 

§ 266.35 Standards applleable to burners 
of hazardous waste fuel. 

(a) [Reserved] 
(b) Notification. [Reserved] 
{c} Burners that store hazardous waste 

fuel prior to burning are subject to the 
requirements of § 262.34 of this chapter, 
or to all applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by § 266.36 
of this subpart for certain spent 
materials and by-products. 

§ 266.36 Condltlonal exemption for spent 
materials and by-products exhibiting a 
characterlstlc of hazardous waste. 

(a) Except as provided in paragraph 
(b], hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they exhibit a 
characteristic of hazardous waste are 
not subject to the notification 
requirements of Section 3010 of RCR..J\, 
the generator, transporter. or storage 
requirements of Parts 262 through 265, 
Z70 and 124 of this chapter. 

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning. 

Subpart E--[Reserved] 

Subpart F-Recyclable Materials 
U,tilized for Precious Metal Racovery 

§ 266.70 Applleability and requirements. 
(a) The regulations of this subpart 

apply ta recyclable materials that are 

reclaimed to recover economically 
significant amounts of go!d, silVer, 
platinum, paladium, irridium, osmium, 
rhodium, ruthenium. or any combination 
of these. 

(b) Persons \Vho generate. transport. 
or stare recyclable materials that are 
regulated under this Subpart are subject 
to the following requirements: 

(1] Notification requirements under 
Section 3010 of RCRA; 

(2) Subpart B of Part 262 (for 
generators),§§ 263.20 and 263.21 (far 
transporters), and § § 265.71 and 265.72 
(for persons who store) of this chapter; 

(c] Persons who store recycled 
materials· that are regulated under this 
Subpart must keep the following records 
to document that they are not 
accwnulating. these materials 
speculatively [as~defined in§ 261.l(c) of 
this chapter): 

{i) Records showing the volume of 
these materials stored at the beginning 
of the calendar year:: 

(ii) The amount of these materials 
generated or received during the 
calendar year; and 

(iii) the amount of materials remaining 
at the end of the calendar year. 

[d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in § 261.l(c) of this chapter) are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter. 

Subpart G-Spent Lead-Acid Batteries . 
Being Reclaimed 

§ 266.30 Applieabillty and requirements. 

[a) The regulations of this Subpart 
apply to persons who reclaim spent 
lead~acid batteries that are recyclable 
materials ("spent batteries"), Persons 
who generate, transport. or collect spent 
batteries, or who store spent batteries 
but do not reclaim them are not subject 
to regulation under Parts 262 through 266 
or Parts 270 or 124 of this Chapter. and 
also are not subject to the requirements 
of Section 3010 of RCRA. 

(b) Owners or operators of facilities 
that store spent batteries- beiore 
reclaiming them are subject to the 
follawing·requirements. 

(1) Notification requirements under 
Section 3010 of RCRA; ' 

{2) All applicable provisions in 
Subparts A. B (but.not§ 254.13 (\vaste 
analysis}), C, D, E (but not § 264.71 or 
§ 264.72 (dealing with the use of the 
manifest and manifest discrepancies)), 
and F through L of Part 2.64 oi this 
chapter: 

(3} All applicable provisions fn 
Subparts A. B (but not § 2.65.13 (waste 
analysis)), C, D. E (but not §265.71 and 
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I 265.72 (dealing with use o! the 
manifest and manifest discrepancies}), 
and F through L of Part 265 of this 
chapter: . 

(4) All applicable provisions in Parts 
270 and 124 of this chapter. 

[FR Doc. Bs-3 Filed 1-3-<!5: 8:45 am] 
91WNQ CODE IMO-SIMI 



Monday 
January 14, 1985 

Part II 

Environmental 
Protection Agency 
40 CFR Parts 261, 264, 265, 270, and 775 
Hazardous Waste Management System; 
Dioxin-Containing Wastes; Rule 



Federal Register j Vol. 50, No. 9 J Monday, January 14, 1985 J Rules an<l Regulations 1999 

fRB Associates, 1984. Cost impact analysis 
for the proposed rule regulating certain· 
wastes containing certain chlorinated 
dioxins, -dibenzofurans, and -phenols. 
April. 

Kimbrough. R.D. et al. 19G3. Risk Assessment 
document on 2, 3. 7, 8-Tetrachloro
dibenzodioxin (TCDDJ levels in soil. 
USDHHS/CDC/NIEHS. December. 

Lamparski, L.L et al. 1980. Photolysis of 
pentachlorophenol-treated wood: 
chlorinated dibenzo-p-dioxin formation. 
Env. Sci. Technol. 14:196-201. 

tvtcGaughy. R. (ORD]. 1984. Nlemorandum to 
A. Rispin (OPP) on carcinogenic potency 
estimate for Hx.CDDs. i\pril 19. 

Miles. W.F., et aL 1984. Isomer specific 
determination of hexachlorodioxins in 
technical pentachlorophenol (PCP) and its 
sodium salt. 4th. lnterni. Symp. Chld. 
Dio,y;ins and Reid. Cpds. Ottawa. Oct 16-
19. 

MRI. 1983. Determination of the destruction 
of PCBs at SCA Chemicai Services Inc. 
Chicago incinerator. Final Report, Part 1. 
Technical Summary. MRI Project Number 
7302G. January 21. 

National Academy of Sciences. 1977, 
Drinking •.vater and health. National 
Academy of Sciences, Washington, D.C. 

Nestrick. T.J. et al. 1980. Indentification of 
tetrachlorodibenzo-p-dioxin isomers at the 
1 ng level by photolytic degradation and 
pattern recognition techniques.. Anal. 
Chem. 52:1865-1674, 

Pllmmer. J.R. and W. Klingbiel. 1971. 
Riboflavin photosensitized .oxidation of 2. 
4-dichlorophenol: assessment of possible 
chlorinated dioxin Iorm.ation. Science 
174:404-408. 

Plimmer. J.R. et al..1973. Photochemistry of 
dibenzo-p-dioxins. Adv. Chem. 120:44-54. 

Poig:er. M and C. Schlatter. 1980. Influence of 
solvents and absorbanCll! on dermal and 
intestinal absorption of TCDD. Fd. Cosmet. 
Toxicol. 18:4i7-4B1. 

Ris. C, (EPA/ORD). 1983. Memorandum to f.S. 
Bellin {EPA/OSW), memorandum. on 1981 
Hawaii epidemiology study. September 16. 

Sambeth. J, 1983; The Seveso accident. 
Chemosphere 12:681-686. 

Schwetz. B.A. et al. 1978. Results of two-year 
toxicity and reproduction studies on 
pentachlorophenol in rats,/n: 
Pentach.Wropbeno.i. chemistry. 
pharmacology, and environmental 
toxico_lagy tKR. Rao, ed.}. Plenum Press. 
N.Y. 

Squire, R.A. 1983 .• '\n assessment of the 
experimental evidence for potential 
carcinogenicity of hexachlorodibenzo-p· 
dioxin. June 2!1 

Sthel. R. et al. 1971. The stability of 
pentachlorophenol and chlorinated dioxins 
to sunlight. heat and combustion, 182nd 
annual "ineeting. Amer. Chem. Soc. Sept. 
(Abstr8.ct 92). 

USDHHS. 1980. Bioassay of a mixture oi 
1.2,:3,6.7,S... and 1.Z.3.7.8.!J.. 
hexachlorodibenzo·p-dioxins for possible 
earcinogenicty. 1980. NTP. No. 80-12. 

USDDHS. 1964. H'ealth risk estimates for z. 3, 
7, 8·1etrachloro-dibenzod.iozin in soil. 
A1orhiiitT,r and mortalitt' weekil' revort 
33:25-8.. . . 

LiSEPA. 1978. Report of the Ad Hoc Study 
group for pentachlorophenol contaminants. 

Environmental health advisory committee. 
Science Advistory Board. December. (EPA/ 
SAB/78/001), 

USEPA. 1981a. Creosote. io.organic 
arsenicals. pentachlorophenoL Position 
Document No. 2/3. Office of Pesticides and 
Toxic Substances. January. 

USEPA. 1981b. Interim evaluations of health 
risks associated with emissions of 
tetrachlorinated dioxins from municipal 
waste resource recovery facilities. Office of 
the Administrator. (November·19]. 

USEPA. 1981.c. Incineration of PCBs: 
Summary of Approval Actions: Energy 
Srstenm Company (F.NSCO), El Dorado. 
.'\R. EPA Region 6. February 6, 1981. 

USEPA. 1961.d. Incineration of PCBs; 
Summary of Approval ·Actions: Rollirui 
Environmental Services. Deer Park, TX. 
EPA Region 6. Febroary 6. 1981. 

USEPA. 1982. Development Document for 
Effluent Umitatioos Guidelines and 
Standards for the Pesticides. EPA 440/1-
B2-D79b. {Proposed). 

USEPA. 1983. Dioxin strategy. OWRS; 
OS\VF.R. November 28. Wipf. H.K. et al. 
1978. F"'reld trials on photodegradation of 
TCDD on vegetables after spraying with 
vegetable oil. In: Dioxins: toxicological and 
chemical aspects. Op. Cit. 

USEPA. 1984. Project for performance of 
remedial response activities at 
uncontrolled hazardous substance 
facilities., zone 1. Analytical resulti from 
Brady Metals, Newark. N.J. EPA Region z. 
NUS Corporation. March 21 (final draft). 

USEPA. 1984b. Ambient Water Quality 
Criteria for 2,3.7,S-TetrachlOl'odibenzo·p
dioxin. EPA 440/5-84-007. 

Williams, P.L. 1982. Pentachlorophenol, an 
assessment of the occupational hazard. 
Am. Ind. Hyg. Assoc. J. 43:799-810. 

Wong, A.S. and D.G Crosby. 1978a. 
Decontamination of 2.3,7,S
tetrachlorodibenzo-p·dioxin (TCDDs) by 
photochemical action, In: Dioxins: 
toxicological and chemical aspects. Op. Cit, 

Wong, A.S. and D.G. Crosby (197Bb), 
Photolysis of Pentachlorophenol in Water. 
Environ. Sci. Res. 1"2:19-ZS. 

XI. List of Subjecls 

40 <;FR Part 261 
Hazardous materials. Waste 

treatment and disposal, Recycling. 

40 CFR Part 284 
Hazardous materials. Packaging and 

containers. Reporting and recordkeeping 
requirements. Security measures, 
Security bonds. Waste treatment and 
disposal 

40 CFR Part 265 
Hazardous materials. Packaging and 

containers, Reporting and recordkeeping 
requirements, Security measures. 
Security bonds, Waste treatment and 
disposal. Water supply. 

40 CFR Part 270 
,'-\dministrative practice and 

procedure. Reporting and recordkeeping 
requirements. Hazardous materials. 

Waste treatment and disposal, Water 
poilution control. Water supply, 
Confidential business information. 

40 CPR Part 175 

Environmental protection·, Hazardous 
materials. Pesticides and P.ests, Waste 
treatment and disposal. 

Dated: December 20. 1984. 
Alvin L. Alm, 
Acting .4.dministrator. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended to read as 
follows: 

PART 261-IDENTIFICATION'AND 
LISTING OF HAZARDOUS WASTE 

1. The authority citation for Part 261 
reads as :fo.Uows: 

.-illthority: Secs. 1006, 2002(a), 3001, and 
3002 of the Solid \.Vaste Disposal Act. as 
amendad by the Resource Conservatio11<and 
Recovery A.ct of1976. as amended (42 U.S.C. 
6905. 6912(a), 8921, and 692.2). 

2. In§ 261.5, paragraphs (e)(l) and 
(e](2] are revised to read as follows: 

§ 261.5 Special requirements for 
hazardous waste generated by small 
quantity generators; 

(e)" - .., 
(1) A total of one kilogram of acute 

hazardous wastes listed in § § 261.31, 
261.32, or 261.33(e). 

(2) A total of 100 kilograms of any 
residue or contaminated soil, waste or 
other debris resulting from the cleanup 
·of a spill. into or on any land or water. 
of any acute hazardous wastes listed in 
§ § 261.31, 261.32. or 261.33(e). 

3. In § 261.7. the introductory text of 
paragraphs (b){l) and (b)(3) are revised 
to read as follows: 

§ 26.1.7 Residues -01 hazardous waste in 
empty containers. 

(b }(1} A container or an inner liner 
removed from a container that has held 
any hazardous waste, except a waste 
that is a compressed gas or that is 
identified as an acute hazardous waste 
listed in§§ 261.31, 261.32. or Z61.33(e) of 
this chapter is empty if: 

(3) A container or an inner liner 
remo'ved from a container that has held 
an acute hazardous waste listed in 
§§ 261.31. 261.32. or 261.:}3(e) is empty if: 

• 
4. In§ 261.30. paragraph (d) is revised 

to read as follows: 
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§ 261.30 General. 
• 

(d) The following hazardous wastes 
listed in § 261.31 or § 261.32 are subject 
to the exclusion limits for acutely 

Industry 

EPA 
tlazard-

'"' waste 
No. 

hazardous wastes established in § 261.5: 
EPA Hazardous Wastes Nos. F020, 
F021, F022, F023, F026, and F027. 

Hazardous waste 

5. In § 261.31, add the following waste 
streams: 

§ 261.31 Hazardous waste from 
nonspecific sources. 

Hazard 
code 

Generic .......... - F020 Westas (except wasteWater and spent carbon from hydrogen chloride purifical!on) lrom the production or manufacturing use (as·a reactant, chemical (H). 
intermediate, or component in a fcrmutetlng proceu) oi tn- or tetrecntorophenol, Of of intermediates used to pri:iduce their pesticide derivatives, (Th!s 
listlng does not Include wastes from the production ol Hexachlorophene from highly purified :2,4,5·trichlorophenof,), 

F021 Wastes {except wastewater and spent cart>On from hydrogen chloride pwifit::atlon) from the production Of manulaclwing use (as a reactant, chemical {H). 
intoon&diate, or component !n a formuladng process) ol pentaehlol'ophenol, or of lntemi&diatea used to produce its derivatives. 

F022 Wastes (excopt wastewater and spent carbon from hydrogen ch!oride pUfiflcetlon) from lhe manufacturing use (as a reactant, chem!csl lntem1edlate, or (HJ. 
component ln a lormulatlng pl'OCBSS) of tetra-, pent&-, or hexachloroOenzenes under alkaline conditions. 

F023 Westu (except waatewaler and spent cartxln from hydrogen chloride pwificatlon) from the production of materials on equipment previously used for (H). 
tne production or manutecturing UM (as a reactant. chemical Intermediate, Of component in a ·rormu!allng process) of tri- and tatrachlorophenols. 
(This lisllng does not include wastes from equipment ueed only for th• producHon or use al Hexachlorophene from highly pUfitiecl 2.4.5· 
trichlomphenol.). 

F026 Wastes (except wastewater and sptmt'carbon from t"rydrogen chloride puriflcalfon) from the production of materials on equipment prevloUsly used 'for (HJ. 
the manufacturing use (ea a reactant, chemical intamtediata, or component in a formulating process) of tetra-, panta·, or hexachlorobanzene under 
alkallna conditions. 

F027 Dlscanied unusad formulationa containing tri•, tetra-, or pentachtoropl'lenol or discarded unused fonnulallons containing compounds deftYed from these {H). 
chloropMnols. (This llstlng does not lncfude lonnulatioos containing HeK&Chlorol)hene sythesized from prapurified 2,4,5-trlchtorophEmol es the sole 
component.). 

F028 Residues rHulhrig from th& incin&f&.tion or thermal treatment of soil contaminated with EPA·Hazardoua Waste Nos. F020, F021, F022, F023, F026, m. 
end F021. 

6. § 261.33(f] is amended by revising 
the hazardous waste numbers for the 
following substances: 

§ 261.33 Discarded commercial chemical 
product,.otf·speciflcatlon species, 
container residues., and spill residues 
thereof. 
• • 

(f) •• 

Hazan:!ous 
waste No. 

See F027 ......... Pentachlorophenol. 

Se& F027 ......... Phenol, pentachloro-. 
Oo ... - .. --. PMnol. 2,3,4,6-tetrachtoro-. 
Do.-.. -~ .... Phenol, 2.4.5·trichloro-.' 
Do ..... ,_...... Phenol, 2.4.6-trichlara-. 

See F027 ......... Pf'Ol'ionic acid, 2.(2,4,S·fJichlorophenoxy)•. 

See F027 ..... - Sllvex. 

See F027 ......... 2,4,5-T. • 

See F027 ......... 2,3,4,6-Tetrach!ol'OClhenol. 

See F027 ......... 2,4,S·Trietl10f'Cphanol. 
Co ............... 2,4,6-Trichlorophenol. 
00 ............... 2.4,S-Trich!oroptlenoxyecetlc add. 

7. Amend Table 1 in Appendix Ill of 
Part 261, by removing the entry 
"chlorinated dibenzodioxins", and 
adding the following entries in 
alphabetical order: 

Appendix.Ill-Chemical Analysis Test 
Methods 

TABLE 1.-ANALYTICAL METHODS FOR 

ORGANIC CHEMICALS CONTAINED IN· SW-846 

Flrst Second 
edlllon edJtlon 

mt11hod(s) melhod(s) 

Chlorinated ditienzo.p-<lioldn:t ......... _........................ 8280 
Chlorinated diben%ofurans ..................... --................ e2eo 

8, Amend Table 3 in Appendix III of 
Part 261, by adding the following entry 
_under Organic Analytical Methods
Gas Chromatographic/Mass 
Spectroscopy Methods (GC/MS] alter 
the entry entitled "GC/MS Semi
V0latiles, Capillary: 

TABLE 3.-SAMPLING ANO ANALYSIS METHODS 
CONTAINED IN SW-846 

lille 

.'\nalysls of · Ch!orinel&d 
Dlokins and Dlbenzolur• 
ans-....................... . 

Fltst edition 

·~· lion 
No. 

Mo,,. 

"" N~ 

,.,,.,. 
edition 

·~· lion 
No. 

8.2 

Meth· 

" No, 

62130 

9. Add the following entries in 
numerical order to Appendix VII of Part 
261: 

Appendix VII-Basis for Listing 
Hazardous Wastes 

EPA ,,,..,. 
""' waste 
No. 

Hazardous constituents for which listed 

F020 •••••••. Tetra- and pentachlorOdlbenzo..p-dioxins; tetra 
and pantachlotodl-benzofumns: tri- and 
tetrachlot09henol1 and their chlori:iphenoxy de
rivative acids, asters. ethers, amine and other ,.,,. 

F021 .••.•••• Pent!!.· and he)(achlorodlbenzc.p.dioxins; panta. 
and hexachlorodlbenzofurans: pentach!oro-
phenot and \Is derivatives. 

F02.2 .....•.• Tetra-, PElf'lta•, and he)(8Chlorodibem:o-p-dlolClns: 
tetra-, penta-, and heKB.chlOl'O(libenzofurans. 

F023 ....... Tette·, and pantachlorodibenzo-_o<!loJdns: tetra
and pantechlorodibenzofulans; !Ji. and tetra
ch!orophenola and their chlorophanoxv deriva
!lve acids. esters, ethefl, amme and other 
salts. 

F026 ........ Tetra-, penta-, and hex&.ch!orodibenzo.p-dioKins: 
tette•, penta·, and liexachtorodibem:ofurans. 

F027 ........ Tetra-, penta-, and hexachlorodibenzo-~xins: 
tetra·,. penta-, and hexach1orod!benzofurans; 
Iii-. tatre-, and pentacnlorophanols and thalr 
chlorophenoxv denvative acids, asters, ethers, 
amine ano other setts. 

F02B ........ Tetr•, penta•, and hexachlorodibenzg.p.dioxins: 
tetra•, penta·, anct hexachlotodlbenzoful'l!ns: 
trio, tetre·, and pantachlorophano!s and their 
chlotophenoxy dertvstive acids. llSters, ethers, 
amine and ether salts. 

10. Add the fol1owing constituents in 
alphabetical order to Appendix VIII of 
Part 261: 

t\ppendix VIII-Hazardous Constituents 

hexachlorodihenzo-p-dioxins 
hexachlorodibenzofurans 
pentachlorodibenzo-p-dioxins 
pen tac hloro di benzofurans 
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tetrachlorodibenzo-p-dioxins 
tetrachlorodibenzofurans 

11. Appendix Xis added to Part 261 to 
read as follows: 

Appendix X-Method of Analysis for 
Chlorinated dibenzo-p-dioxins and 
dibenzofurans 1• 2. :i. 4 

i'vfethod 8280 

1. Scope and Application 
1.1 This method measures the 

concentration of chlorinated dibenzo-p
dioxins and chlorinated dibenzofurans in 
chemical wastes including still bottomS. filter 
aids, sludges, spent carbon, and reactor 
residues, and in soils. 

1.2 The sensitivity of this method is 
dependent upon the level of interferences. 

1.3 This. method is recommended-for use 
only by analysts experienced with residue 
analysis and skilled in mass spectral 
analytical techniques. 

1.4 Because of the extreme toxicity of 
these compounds, the analyst must take 
necessary precautions to prevent exposure to 
himself, or to others. of materials known or 
believed to contain CDOs or CDFs. 

2. Summary of the Method 
2.1 This method is an analytical 

extraction cleanup procedure, and capillary. 
column gas chromatograph-low resolution 
ma'3s spectrometry method, using capillary 
column GC/MS conditions and internal 
standard techniques, which allow for the 
measurement of PCDDs and PCDFs in the 
extract. 

2.2 If interferences are encountered, the 
method provides selected general purpose 
cleanup procedures to aid the analyst in their 
elimination. 

~· Interferences 
3.1 Solvents, reagents. glassware, and 

other sample processing hardware may yield 

1 This method is appropriate for the analysis of 
tetra-, penta-, and hexachlorinated diben:zo-p~ 
dioxins and -dibenzofurans. 

'Analytical protocol for detennination of TCDDs 
in phenolic chemical wastes and soil samples 
obtained from the proximity of chemical dumps, 
T.O. Tieman and M. Taylor. Brehm Laboratory, 
Wri11ht State University, Daytan. OH 45435. 

3 Analytical protocol for determination of 
chlorinated- dibenzo-p-dloxins and chlarinated 
diben:zofurans In river water. T.O. Tiernan and M. 
Taylor. Brehm Laboratary, \Vright State University, 
Dayton. OH 45435. 

1 In general. the techniques that should be used ta 
handle these material& are those which are fallowed 
for radioactive or infectious labaratory materials. 
Assistance in evaluatln11 laboratory practices may 
be obtained from industrial hy11ienists and persons 
specializin11 in safe laboratory practices, Typical 
infectious waste lncineratars are probably not 
satisfactory devices for disposal af materials hi11hlv 
contaminated with CDDs ar CDFs. Safety ' 
instructions are outlined in EPA Teat Method 
613{4.0) 

See also: !) "Program far monltarin11 patential 
con!aminallon in the laboratory foHowin11 the 
handling and ahalyses of chlorinated dibenzo-p·· 
dioxins and dibenzofurans" by F. D. Hileman et al., 
In: Human and Environmental Risks af Chlorinated 
Dioxin& and Related Compaunds. R.E. Tucker, el al. 
'ds .. Plenum Pub!ishin11 Corp .• 1963, Z) Safety 
,irocedures autlined in EPA l\1ethod 613. Federal 
Register valume 44, Na. 2.33, December 3, 1979. 

discrete artifacts and/or elevated baselines 
causing misinterpretation of gas 
chromatograms. All of these materials must 
be demonstrated to be free from interferences 
under the conditions of the analysis by 
runnirig method blanks. Specific selection of 
reagents and purification of solvents by 
distillation in all-glass systems may be 
required. 

3.2 Interferences co-extracted from the 
samples will vary considerably from source 
to source. depending upon the diversity of the 
industry ,being sampled. PCDD is often 
associated with other interfering chlorinated 

-compounds such as PCB's which may be at 
concentrations several orders of magnitude 
higher than that of PCDD. While general 
cleanup techniques are provided as part of 
this method, unique samples may require 
additional cl~anup approaches to achieve the· 
sensitivity stated in Table 1. 

3.3 The other isomers of 
tetrachlorodibenzo~p·dioxin may interfere 
with the measurement of 2,3,7,B-TCDD. 
Capillary column gas chromatography is 
required to resolve those isomers that yield 
virtually identical mass fragmentation 
patterns. 

4. Apparatus and Materials 
4.1. Samplin·g equipment for discrete or 

composite sampling. 
4.1.1 Grab sample bottle-amber glass, 1· 

liter or 1-quart volume. French or Boston 
Round design is recommended. The container 
must be washed and solvent rinsed before 
use to minimize interferences. 

4,1.2. Bottle caps-threaded to screw on 
to the sample bottles. Caps must be lined 
with Teflon. Solvent washed foiL used with 
the shiny side towards the sample. n1ay be 
substituted for the Teflon if sample is not 
corrosive. 

4.1.3. Compositing equipment-automatic 
or manual composing system. No tygon or 
rubber tubing may be used, and the system 
must incorporate glass sample containers for 
the collection of a minimwn of 250 ml. Sample 
containers must be kept refrigerated after 
sampling. 

4.2 Water bath-heated, with concentric 
ring cover, capable of temperature control 
[±2 ·c1. The bath should be used in a hood. 
, 4.3 Gas chromatograph/mass 
spectrometer data system. 

4.3.1 Gas chromatograph: An analytical 
system with a temperature-programmable gas 
chromatograph and all required accessories 
including syringes, analytical columns, and 
gases. 

4.3.Z Column: SP-2250 coated on a 30 m 
long X 0.25 mm I.D. glass.column (Supelco 
No. 2-3714 or equivalent). Glass capillary 
column conditions: Helium carrier gas at 30 
cm/ sec linear velocity run spUtless. Column 
temperature is 210 ·c. 

4.3.3 Mass spectrometer: Capable of 
scanning from 35 to 450 emu every 1 sec or 
less, utilizing 70 volts (nominal] electron 
energy in the electron impact ionization mode 
and producing a mass spectrum which meets 
all the criteria in Table 2 when 50 ng of 
decafluorotriphenyl-phosphine (DFTPP) is 
injected through the GC inlet. The system 
must also be capable of selected ion 
monitoring: (SIM] for at least 4 ions 
simultaneously. \vith a cycle time of 1 sec or 

less. !vHnimum integration time for SIM is 100 
ms. Selected ion monitoring is verified by 
injecting .015 ng ofTCDD c1a1 to give a 
minimum signal to noise ratio of 5 to 1 at 
mass 328. 

4.3.4 GC/MS interface: Any GC-to-MS 
interface that gives acceptable calibration 
points at 50 ng per injectio.n for each 
compound of interest and achieves 
acceptable tuning performance criteria (see 
Sections 6.1-6.3} may. be used. GC-to-MS 
interfaces constructed of all glass or glas8-
lined materials are recommended. Glasa can 
be deactivated by silanizing.with 
dichlorodimethylsilane. The interface must be 
capable of transporting at least 10 ng of the 
components of interest from the GC to the 
MS. 

4.3.5 Data system: A computer system 
must be interfaced to the mass spectrometer. 
The system must allow the continuous 
acquisition and .storage on machine·readable · 
media of all mass spectra obtained 
throughout the duration of the 
chromatographic program. The computer 
must have software that can search any GC/ 
MS data file for ions of a specific mass and 
that can plot such ion abundances versus 
time or scan number. This type of plot is 
defined as an Extracted Ion Current Profile 
(EICP]. Software must also be able.to 
integrate the abundance, in any EICP. 
between specified time or scan number 
limits. 

4.4 Pipettes-Disposable. Pasteur, 150 mm 
long x 5 rnm ID (Fisher Scientific Co., No. 13-
67s-6A or equivalent). 

4.5 Flint glass bottle {Teflon-lined screw 
cap). 

4.6 Rl!"actt"'..vial {silanized} (Pierce 
Chemical Co.). 

5. Reagents 
5.1 Potassium hydroxide-{ACS}, 2% in 

distilled water. 
5.2- Sulfuric acid·(ACS), concentrated. 
5.3 Methylene chloride, hexane, benzene, 

petrolewn ether, methanol. tetradecane
pesticide quality or equivalent. 

5.4 Prepare stock standard solutions of 
TCDD and :i1cl-TCDD (molecular weight 328) 
in a glove box. The stock solutions are stored 
in a glovebox, and checked frequently for 
signs of degradation or evaporation, 
especially just prior to the preparation of 
working standards. 

5.5 Alumina-basic, VVoelm: 60/200 mesh. 
Before use activate overnight at 600"C, cool to 
room temperature in a dessicator. 

5.6 Prepurified nitrogen gas 
6.0 Calibration 
6.1 Before using any cleanup procedure, 

the analyst must process e series of 
calibration standards through the procedure 
to validate elution patterns and the absence 
of interferences from reagents. 

6.2 Prepare GC/MS calibration standards 
for the internal standard· technique that will 
allow for measurement of relative response 
factors of at least three CDD/ 31CDD ratios. 
Thus. for TCDDs, at least three TCDD/a1cl
TCDD and TCDF / 37Cl-TCDF must be 
determined. 6 The 37Cl-TCDD/F concentration 

~ ' 1Cl-labelled 2.,3,i,8-TCDD and 2,3,7,B-TCDF are 
available from K.O.R. Isotopes. and Cambridge 

Continued 
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in the standard should be fixed and selected 
to yield a reproducible response at the most 
sensitive setting of the masa spectrometer. 
Responae factoFs for PCDD and HxCDD may 
be determined by measuring the response of 
the tetrachloro-labelled compounds relative 
to that of the unlabelled 1.2.3,4- or 2,3,7,8-
TCDD, 1,2,3.4.7-PCDD or 1.2,3,4,7,8-Hx.CDD. 
which are commercially available." 

6.3 Assemble the necessary GC/~1S 
apparatus and establish operating 
parametera equivalent to those indicated in 
Section 11.1 of this. method. Calibrate the . 
GC/MS system according to- Eichelberger. et 
al. (1975) by the use of decafluorotriphenyl 
phosphine {DFI'PP). By injecting. calibration 
standards, establish the response- factors for 
CDDs vs. 37Cl-TCDD. and for CDFs vs. 37Cl
TCDF. The detection limit provided in· Table 
1 should be verified by injecting .015 ng of 
37Cl-TCDD which should give: a minimum 
signal to noise ratia of 5 to t at mass 328. 

7. Quality Cont.Mo} 
7.1 Before processing any samples, the 

analyst should demonstrate through the 
analysis of a distilled water method blank. 
that all glassware and reagents are 
interference-free.. Each time a set of samples 
is extracted. or there is a change in reagents, 
a method blank should be processed as a 
safeguard against laboratory contamination-. 

7.2 Standard. quality- assurance practices 
must be used with this method. Field 
reolicates must be collected to measure the 
precision of the. sampling technique. 

- Laboratory replicates must be analyzed to 
establish the precision of the analysis. 
Fortified samples must be- analyzed to 
establish the accuracy of the analysis. 

a. Sample Collection, Preservation. and 
Handling 

8.1 Grab and composite samples- must be 
collected in glasS" containers. Conventional 
sampling practices should be followed, 
except that the bottle must not be prewashed 
with sample before collection. Composite
samples should be collected in glasa
containers in accordance with the 
requirementS" of the RCRA program. Sampling 
equipment must be· free of tygon and other
potential -sources- of contamination. 

8.2. The- samples must be iced or 
refrigerated from the time of collection until 
extraction. Chemical preservatives should 
not be used in the field unless more than 24 
hours will elapse before delivery ta the 
laboratory. If an aqueous sample ia taken and 
the sample will not be extracted within 48' 
hours of collection, the sample should be 
adjusted to a pH range of 6.o-a.o with sodium 
hydroxide or sulfuric- acid. 

isotopes, Inc .. Cambridge. MA. Pmpm 
standardization requires the use of a specilic 
labolled isomer for each congener to be determined. 
However, the only labelled isomers readily 
available· are JTCl-2.3,7.8-TCDD and 37Cl-Z,3,7,&
TCDF. This method therefore uses these isomers aa 
surrogale.!1 for the CDDs and· COFs. When other 
labelled.cDDs and CDFs ace available, their us1t 
will be required. 

~ This procedure is adopted because standards 
are not available for most of the CDDs and CDFs. 
and assumes that all the com:eners will show the 
same response as the uniabeiled congener used alt a 
~iandard. Although this assumption mny m.it be· true 
in ail cases. the orror will be small. 

6.3 All sampres must be extracted within 
7 days and completely analyzed within 30 
days of collection. 

9. Extraction and Cleanup ProcedurBs 
9.1 Use an aliquot of 1-10 g sample of the 

chemical waste or soil to be analyzed. Soils 
should be dried using a stream of prepurified 
nitrogen and pulverized in a ball-mill or 
similar device. Perform this operation in a 
clear area with proper hood space. Transfer 
the sample to a tared 125 ml flint glass bottle 
{Teflon-lined screw cap.) and determine the 
weight of the sample. Add an appropriate 
quantity of 31Cl~labelled 2,3,7,~TCDD (adjust 
the quantity according to the required 
minimum detectable concentration), which is 
employed as an. internal standard. 

9.2 Extraction 
9.2.1 Extract chemical waste samples hy 

adding 10 ml methanol, 40 ml petroleum 
ether, SO.ml doubly distilled water. and then 
shaking the mixture for 2. minutes. Tars 
should be completely dissolved in any of the 
recommended neat solvents. Activated 
carbon samples must be extracted With 
benzene using method 3540. in SW-846 (Test 
Methods for Evaluating Solid Waste
Physical/Chemical Methods, available from 
G.P.O. Stbck #055--02.2-81001-2.), 
Quantitatively transfer the organic extract or 
dissolved sample to a clean 250 ml flint glass 
bottle (Teflon lined screw cap), add 50 ml 
doubly distilled water and shake for 2 
minutes. Discard the. aqueou11 layer and 
proceed with Step 9.3-

9.2.2 Extract soil samples by adding 40 ml 
of petroleum ether to the sample~ and then 
shaking for 20 minutes. Quantitatively 
transfer the organic extract to a clean 250 ml 
flint glass bottle {Teflon-lin~d screw cap}, 
add 50 ml doubly distilled water and shake 
for 2 minutes. Discard the aqueous layer and 
proceed with Step 9.3. 

9,3 Wash the organic layer with 50 ml of 
203 aqueous potassium. hydroxide by shaking 
for 10 minutes and then remove and discard. 
the aqueous layer. 

9.4 Wash the organic layer with 50 ml of 
doubly distilled water by shaking for .2. 
minutes, and discard the aqueous layer. 

9.5 Cautiously add 50 ml concentrated 
sulfuric acid and shake for ta minutes. Allow 
tbe mixture to stand until layers separate 
(approximately 1.a mintites], and remove and 
discard the acid layer. Repeat acid washing 
until no color is visible in the acid layer. 

9.6- Add 50 ml of doubly.distilled water ta 
the organic extract and shake for 2 minutes. 
Remove and discard the aqueous layer and 
dry the organic layer by addlng 10g of 
anhydrous sodium sulfate. 

9.7 Concentrate the- extract to incipient 
dryness- by heating in a 55· C water bath and 
simultaneously flowing a stream of 
prepurified nitrogen over the extract. 
Quantitatively transfer the residue ta an 
alumina microcolumn fabricated as follows: 

9.7.1 Cut off the top section of a lO:ml 
disposable-Pyrex pipette.at the 4.0 ml mark -
and insert a plug of silani::i:ed glass wool into 
the tip of the lower-portion of the pipette. 

9.7.2 Add z.ag of Woelm basic alumina 
(previously activated at 600' C overnight and 
then cooled to room temperature in a 
desiccator just prior to use}. 

9.7.3 Transfer sample extract with a smaU 
volume of methylene chloride. 

9.8 Elute the microcolumn with 10 ml of 
3% methylene cholride-in-hexane followed by 
15 ml of 20% methylene chloride-in-hexane 
and discard these effluents. Elute the column 
with 15 ml of 503 methylene chloride-in
hexane and concentrate this effluent (55' C 
water bath, stream of prepurified nitrogen) to 
about 0.3--0.5 ml. 

9.9 Quantitatively transfer the residue 
(using methylene chloride to rinse the 
container} to a silanized Reacti-Vial (Pierce 
Chemical Co.). Evaporate, using a stream of 
prepurified nitrogen, almost to dryness. rinse 
the walTs of the vessel with approximately o.s 
ml·methylene chloride. evaporate just to 
dryness. and tightly cap the vial. Store the 
vial at 5· C until analysis. at which time the 
sample is reconstituted by the addition of 
tridecane. 

9.10 Approximately 1 hour before GC-~fS 
fHRGC-LR."15) analysis. dilute the residue in 
the micro-reaction vessel with an appropriate 
quantity of tridecane. Gently swirl the 
tridecane on the lower portion of the· vessel 
to ensure dissolution of the CDDs and CDFs. 
Analyze a sample b.y GC/EC to provid~ 
insight into the- complexity of the problem, 
and to determine the manner in which the 
mass spectrometer should be used. Inject an 
appropriate aliquot of the sample inta the
GC-?\.'IS instrument. using a syringe. 

9.11 If, upon preliminary GC-?\.fS' analysis, 
the sample appears to contain interfering 
substanceS" which obscure the analyses for 
CDDS" and CDFs, high performance liquid 
chromatographic (HPLC) cleanup of the 
extract is accomplished, prior to further GC
MS analysis. 

10. HPLC Cleanup Procedure 1 

10.1 Place approximately 2 ml of hexane 
in a 50 ml flint glass sample bottle fitted with 
a Teflon-lined cap. 

10.2 At the appropriate retention time. 
position sample bottle to collect the required 
fraction. 

10.:r Add 2-ml of 53 (w/vJ sodium 
carbonate to the sample fraction collected 
and shake for one minute. 

10.4 Quantitatively remove- the hexane 
!ayer (top layer) and transfer ta- a micro
reactlon vessel. 

10.5 Concentrate the fraction to dryness 
11nd retain for further analysis. 

11. GC/lv!S Analysis 
11.1 The following- column conditions are 

recommended: Glass capillary column 
conditions: SP-Z250 coated on a 30 m long x 
0.25 mm I.O. glass column (Supelco No. 2-
3714, or equivalent} with helium carrier gas- at 
30 cm/ sec linear velocity, run splitlass. 
Column temperature is 21o'C. Under these 
conditions the retention time for. TCDDs is 
about 9.5 minutes. Calibrate the system daily 
with,- a minimum, three injections of standard 
mixtures. 

11.2 Calc.ulate response factors for 
standards relative to J 7Cl-TCDD/F fsee 
Section 12}. 

11.3 Analyze samples with selected ion 
monitoring of at least two ions from Table 3. 

'For clel!nup see also method =8320 or =BJao. 
S\V-a46. Test ~lethods for Evaluating Soiid i.V<:1iitf'!, 
Physir,al/Chemica! Methods {1982]. 
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Proof of the presence of CDD or CDF exists if 
the following conditions are met: 

11.3.1 The retention time of the peak in 
the sample must match that in the standard. 
within the performance specifications of the 
analytical system. 

11.3.2 The ratio of ions must agree within 
10% with that of the standard. 

11.3.3 The retention time of the peak 
maximum for the ions of interest must 
exactly match that of the peak. 

11.4 Quantttate the COD and CDF peaks 
from the response relative to the 37Cl
TCDD/F internal standards. Recovery of the 
internal standard should be greater than 50 
percent. 

11.5 If a response is obtained for the 
appropriate set of ions, but is outside the 
expected ratio, a co-elu.ting impurity may be 
suspected. In this case. another set of ions 
characteristic of the CDD/CDF molecules 
should be analyzed. For TCDD a good choice . 
of ions is m/e 257 and m/e 259. For TCDF a 
good choice of ions is m/e 241and243. These 
ions are useful in characterizing the 
molecular structure to TCDD or TCDF. For 
analysis of TCDD good analytical technique 
would require using all four ions, m/e 257, 
320. 322, and 328, to verify detection and 
signal to noise ratio of 5 to 1. Suspected 
impurities such as ODE, ODD, or PCB 
residues can be confirmed by checking for 
their major fragments. These materials can be 
removed by the cleanup columns. Failure to 
meet criteria should be explained in the 
report, or the ~ample reanalyzed. 

11.6 If brQad background interference 
restricts the sensitivity of the GC/MS 
analysis, the analyst should employ cleanup 
procedures and reanalyze by GC/MS. See 
section 10.0. 

11.7 In those circumstances where these 
procedures do not yield a definitive 
conclusion, the use of high resolution mass 
spectrometry is suggested. · 

12. Calculations 
12.1 Determine the concentration of 

individual compounds according to the 
·formula: 

Concentration, µ.g/ gm= i AXA. 

I GXAi.XRt 

where: 
A= µ.g of internal standard added to the 

sample 8 

G= gm of sample extracted 
A~= area of characteris_tic ion of the 

compound being quantified. 
A1.=area of characteristic ion of the internal 

standard 
R,.=response factor 9 

Pl'he proper amount of standard to be used is 
determined from the calibration curve {See Section 
fi.U). 

9 [f standards for PCDDs/Fs and HxCDDs/Fs are 
not available, response factors for ions derived from 
these congeners are calculated relative to a7c1-
TCDD/F. The analyst may use response factors for 
t.2.3.4· or 2.3,7.8-TCDD, 1,Z.3.4.7-PeCDD. or 
1.2,3,4.7,8-HxCDD for quantitalion ofTCDDs/Fs, 
PeCDDs/Fs and HxCDDs/Fs, respectively. Implicit 
in th!s requirement !s the assumption that the same 
response is obtained from PCDDs/Fs ccontaining 
the same numbers of chlorine atoms. 

Response factors are calculated using data 
.obtained from the analysis of standards 
according to the formula: 

Rf 

where: 
C1,=concentration of the internal standard 
C.,=concenrration of the standard compound 

12.2 Report results in micrograms per 
gram without correction for recovery data. 
When duplicate and spiked samples are 
analyzed, all data obtained should be 
reported. 

12.3 Accuracy and Precision. No data are 
available at this time. 

TABLE 1.-GAS CHROMATOGRAPHY OF TCDO 

COiumn 
Rete~ 

tlontime 
(min.) 

9.5 

Oorac
tion limit 
()-IQ/kg)' 

0.003 

' Detection limit for liquid samples is 0.003 1-1Qll. This is 
calculated_ from the minimum detectable GC response being 

~U:~:1~~8tl~~e:o1~~eG3 ~~c~g\~~~sa~~~= !~~~~1.n~n~ ! 
GC mjeclion of 5 micrcliters. Detection levels apply to bo1h 
alectron capture and GC/MS detection. For funher details 
see 44 FR 69526 (Oecembef 3. 1979). 

TABLE 2.-0FTPP Kev IONS AND ION 
ABUNDANCE CRITERIA 1 

Maas \on abundance criterle 

51 130-60% of mass 198. 
68 1 Less than 2% of mass 69. 
70 i Less than 2% of mass 69. 

127 l 40-60% ol masa 198. 
1971 Less than 1 %' of mass 198. 
HIS ease peak. 100% relative abundance. 
199 5-9% of mas.a 19S. 
275 110~0% of mass 198. 
365: Greater than 1% cl mass 19S. 
441 ! Present but less tl>en mass 443. 
442 I Greater than 40% ol mass 198. 
443117-23% of mass 442. 

> J, W. Eichelberger, LE. Harris, and W.L Budde. 1975. 
Relerenee compound to calibrate ion abUndance meesure
meflt .in gas chromatography·mass spectrometry. Analyucal 
Chemistry 47:995. 

TABLE 3:-LIST OF ACCURATE MASSES MONITORED USING GC-SELECTED~ION·MONITORING, Low 
RESOLUTION, MASS SPECTROMETRY FOR SIMULTANEOUS DETERMINATION OF TETRA-, PENTA•, 

ANO HEXACHLORINATED DIBENZO·P·DIOXINS ANO DIBENZOFURANS 

Class ol chloflnated dibenzodlo)(!n or dibenzofuran 

Number Monitored mtz I Monitored m/z 
ot. !or for 

chlonne dibenzcdloxins I dibem:oturans 
U:~~;) c .. H.-.o.i. I c..tt.-.oci, 

I 

Approxi
mate 

theoretical 
ratio 

expected 
on basis of 

lsotoDic 
abundance 

Tetra ..................................................... ,p ........ _ ....... - ............................. .. ·I 1319.897 1 303.902 0.74 
321.S94- 305.903 1.00 

I 1327.SSS ~311.SS4 ....................... 
'255.933 ............................. 0,21 
'258,930 .......... -................. 0.20 

Penta .... - .... - ...................................... _,, .... _,,_,,,, ...................... - .... -.... 1 • 1 '353.8581 1 337.883 0.57 
1.00 

He)(a ........................... - ............ - ............ - ................................................ 1 · ' 355.855 339.660 
•! 389.816 373.S21 1.00 

I 391.613 375.e18 0.87' 

' Molecular ion peak. 
1 Cl,~abe!led standlll'd .Peake. 
: Jons which can be monitored in TCOD analysee for eonftnnation purposes. 

PART 264-STANDARDS FOR 
OWNERS ANO OPERATORS OF -....· 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

12. The authority citation for Part 264 
reads as follows: 

Authority: Secs, 1006; 2002(a}, 3004. and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of1976. as amended (42 U.S.C. 
6905, 6912(a}, 8924. and 6925). 

13. In Subpart I of Part· 264, the 
introductory text in paragraph (c) is 
revised and a new paragraph {d) is 
added to § 264.175: 

§ 264.175 Containment. 

(c) Storage areas that store containers 
holding only wastes that do not contain 

free liquids need not have a containment 
system defined by paragraph (b) of this 
section, except as provided by 
paragraph (d) of this section orprovide.d 
that: 

{d) Storage areas that store containers 
holding the wastes listed below that do 
not contain free liquids must -have a 
containment system defined by 
paragraph {b} of this section: 

(1) F020, F021, F022, F023. F026, 
andF027. 

(2) [Reserved] 
14. In Subpart J of Part 264, amend 

§ 264.194 by redesignating paragraph {c] 
as paragraph {c)(1], and adding a new 
paragraph (c)(2]: 

§ 264.194 Inspections. 
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[c)(1) • • • 
{2) For EPA Hazardous Wastes Nos. 

POZO, POZl, POZZ, P023, F026, and 
F027, the contingency plan must also 
include the procedures for responding to 
a spill or leak of these wastes from 
tanks into the containment system. 
These procedures shall include 
rneasures for immediate removal of the 
waste from the system and replacement 
or repair of the leaking tank. 

15. In Subpart J of Part Z64, add the 
fallowing § Z64.200: -

§ 264.200 Special requirements for 
hazardous wast•• F020-, F021, F02~ F023, 
F026, and F027. 

[a) [n addition ta the other 
requirements of Subpart J, the following 
requirements apply to tanks storing or 
treating hazardous wastes F020, F021, 
POZ2, POZ3, P026, and POZ7. 

(1) Tanks must have systems designed 
and operated to detect and adequately 
contain spills or leaks. The design and 
operation of any containment system 
must reflect consideration of all relevant 
factors, including: 

[i) Capacity of the tank; 
(ii} Volumes and characteristics of 

wastes stored or treated in the tank; 
(iii) Method of collection of spills or 

leaks: 
(iv} The design and construction 

materials of the tank and containment 
system: and 

~v} The need to prevent precipitation 
and run-on from entering into the· 
system. 

(2} As part of the contingency plan 
required by Subpart D of Part 264, the 
owner or operator must specify such 
procedures for responding to a spill or 
leak from the tank into the containment 
system as may be necessary to protect 
human health and the environment. 
These procedures shall include 
measures for immediate removal of the 
waste from the. System and replacement 
or repair of the leaking tank. · 

16. In Sub11art K of Part 264. add th& 
following section § 264.231: 

§ 264.231 Special requirements for 
hazardous-wastes F020', F021, F022, F023, 
F02S, and F02T. 

[a) Hazardous Wastes POZO, FOZl, 
FOZZ. POZ3, FOZ6, and POZ7 must not 
be placed in a surface impoundment 
unless the owner or operator operates 
the surface· impoundment in accordance 
with a management plan for these 
wastes that is approved by the Regional 
.'\dministrator pursuant to the- standards 
set out in this paragraph, and in accord 
with all other applicable requirements of 
this Part. The factors to be considered 
are: 

(1) The volume, physical, and 
chemical characteristics of the wastes, 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere; 

(2) The attenuative properties of 
underlying and surrounding soils or 

, other materials; 
(3} The mobilizing properties of other 

materials co..ffisposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

(b} The Regional Administrator may 
determine that additional design, 
operating, and monitoring requirements 
are necessary for surface impoundments 
managing hazardous wastes F020, 
P021, POZZ, FOZ3, P026, and POZ7 in 

-order to reduce the possibility "of 
migration of these wastes to ground 
water, surface water, or air so as to 
protect human health and the 
environment. 

17. In Subpart L of Part 264, add the 
following section § 264.259: 

§ 264.259" Speclat requirements for 
l'lazardous wastes F020, F021, F022, F023, 
F026, and F027. 

(a) Hazardous Wastes POZO, P021, 
POZ2, POZ3, F026, and F027 must not 
be placed in waste piles that are not 
enclosed (as defined in ~264.250( c)) 
unless the owner or operator operates 
the waste pile in accordance with a 
management plan for these wastes that 
is approved by the Regional 
Administrator pursuant to the Standards 
set out in this paragraph. and· in accord 
with all other applicable requirements of 
this Part. The factors to be considered 
are: 

(1) Th& volume, physical, and 
chemical characteristics of the wastes, 
including their potential to migrate 
through soil or to volatilizB' or escape 
into the: atmosphere; 

(2] The attenuative properties.of 
underlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment. design, or monitoring 
techniques. 

(b) The Regional Administrator may 
determine that additional design. 
operating, and monitoring requirements 
are necessary for piles managing 
hazardous wastes F020, F021. F022. 
F023, F026, and. F027 in order to 
reduce the possibility of migration of 
these wastes to ground water, surface 
water, or air so as to protect human 
heaith and the environment. 

18. In Subpart M of Part 264, add the 
following section § 264.283: 

§ 264.283 Special requirements for 
hazardous wastes F020, .F021, F022, F023, 
F026, and F027. 

[a) Hazardous Wastes FOZO, FOZl, 
FOZZ, POZ3, POZ6 and, POZ7 must not 
be placed in a land treatment unit unless 
the owner or operator operates the 
facility in accordance with a 
management plan for these wastes that 
is approved by the Regional 
Administrator pursuant to the standards 
~et out in this paragraph, and in accord 
with all other applicable requirements of 
this Part. The factors to be considered 
are: 

(1) The volume, physical, and 
chemical characteristics of the wastes. 
including their potential ta migrate 
through soil or to volatilize or escape 
into the- atmosphere: 

{2) The attenuative properties of 
underlying and surrounding soils or ' 
other materials: 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment, design.. or monitoring 
techniques. 

(b} The Regional Administrator may 
determine that additional design, 
operating, and monitoring requirements 
are necessary for land treatment 
facilities managing hazardous wastes 
POZO, POZl, P022, POZ3, POZ6. and 
F027 in order to reduce the possibility 
of migration of these wastes to ground 
water, surface water, or air so as- to 
protect human health and the 
envirorunentr 

19. [n Subpart N of Part Z64, add the 
following·section § Z64.317: 

§ 264.317 Special requirements for 
l'lazardoua wastes F020, F021, F022, F023, 
F026, ancf F027. 

(a) Hazardous Wastes POZO, POZ1, . 
FOZZ, FOZ3, POZ6, and POZ7 must not 
be placed in a landfills unless the owner 
or operator operates the landfill in 
accord with a management plan for 
these wastes that is approved by the· 
Regional Administrator pursuant to the 
standards set out in this paragraph. and 
in accord with all other applicable 
requirements of this Part. The factors to 
be considered are:· 

(1) The volu1ne, physical, and 
chemical characteristics of the wastes, 
including their potential to migrate 
through the soil or to volatilize or escape 
into the .atmosphere: 

(2} The attenuative properties of 
underlying and surrounding soils or 
other materials; 
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(3) The mobilizing properties of other 
11aterials co-disposed with these 

astes: and ~ 

{4} The effectiveness of addit:ioruJ. 
treatment, design. or monitoring 
requirements. 

{b) The Regional Ad:mi-nistrator may 
determine that additional design. 
operating-, and monitoring requirement.'\ 
are necessary for landfills managing 
~azardous wastes F020. F021. FOZZ.. 
F023, F026'. and F027 in order to reduce 
the possibility of migtation of the.se 
vvastes to ground 'Nater, surface water. 
or air so. as to protect huffian health and 
the environment. 

20. In Subpart 0 of Part 264. amend 
§ 264.343 by revising paragraph fa} and 
redesignating paragraph (a} as 
paragraph (a)(l). and adding a new 
paragraph (a}(2) to read as follows: 

§ 264.343- Perfomuuice standards. 

[a)(l) Except as JITOVided in paragraph 
{a]{2). an incinerator burning hazardous 
\\·aste must achieve a destruction. and 
removal efficiency (DRE) of 99.99% for 
each principal orgariic. hazardous 
constituent (POHC) designated (wider 
§ 264.342} in its· permit for each. waste 
feed. DRE is determined for each POHC 
'·nm the fol.lowing equation~ 

where: 

\V10 =mass feed rate of 011e: princ:ipal organic 
hazardous constituent (POHCl in the 
waste stream feeding the incineratot 

a.nd 
1Nout=mass emission rate of the sam~POHC 

prese.'1.t in exhaust emis.sklns: ·.mar tll' 
release to. the: atmasphete. 

(:!] 1\n incinerator burning hazardous 
wastes F020, F021.F022. F023. F025. 
or F027 must achieve a destruction and 
l'.'emo\•at efficiency (DRE) of 99.9999% for 
each principal organic hazardous 
constituent (POI-IC] designated [under 
S .:54.34~) in its 't)e.rmit~ This 
performance must be ciemons-r.rateci oo 
POHCs that are more difficult t8 
incinerate than tetra-, oenta-, and 
hexachlorodibenzo-p-<li-oxins: and 
dibBnzofurans. DRE is determined fo:r
each POHC from the eauation in * :!54.343{a}{1J. In addition, the owner or 
ope.rater of the incinerator must notify 
the Regional Administrator of his intent 

incinerate hazardous 'Nastes FO::!O. 
·~·1. F022. F023. F026. or F027. 

PART 265-INTERIM STANDARDS 
FOROWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT. 
STORAGE, ANO DISPOSAL 
FACILITIES 

21. The authority citation for P-art 265 
reads as follows: 

Authority: Secs. 1006, 2002(a), 3004. and 
3005 of the Solid Waste Disposal Act.. ~ 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905. 691.Z(aJ, 6924, and 6925). 

22. ~ 265.1 is amended by adding 
paragraph (d) · 

§ 265.1 Purpose, scope, a net appficabiffty. 

(d) The following hazardous .. vastes 
must not be managed at facilities 
subject to regulation under this Part. 

(1} EPA Hazardous Waste Nos. F02CJ. 
F021. F022, F023, F026, or F027 
unless.:. 

(iJ The \Vaatewater treatment sludge is 
generated in a anrface impoundment as 
part of the plant's wastewater treatment 
system: 

{ii) The waste is stored in tanks or 
containers;; 

(iii} The waste is stored or treated in 
wast& piles that meet the requirements 
of§ ::ll4.2W(c) as well as all other 
applicable requirements of Subpart !. of 
this Pam 

tlv) Thewaslei&bmnedin 
incinerators thai are certified purMWnt 
to the standan:l& and proeedures- in. 
§ 265.352; or 

(v] The waste is bumedinfacilili .. 
that iliermaUy ~eat tire waste in a 
device: other than an incinerator and 
that are certified pursuant to the 
standards and procedmes in. §- 165.3"83. 

Z3. In Subpart 0 of Part 265. add the 
following §. ::::55.352: · 

§ 265.352 Interim Status lnclAeraiars 
eurnlAg. PartJcuJar Hazardou.. Wastes. 

(a] Owners or 0-µaato-rs of 
incinerators subject to this Subpar\ may 
burn EPA Hazardous. Wast"" FOZD, 
F021. F022. F023. F026, or FOZ7 \f they 
receive a certification from the .l\ssis:tant 
Administrator for Solid Waste and 
Emergency:Response that the-y can meet 
the performance standards of Subpart 0 
of Part ~ when they burn these 
\.\'astes. 

(b} The follo .. ving- standards and 
procedures will be- t.i."'Bed in-determinin..g: 
\vhether to certify an incinerator:: 

(1} The owner or- operator >VHl s-ubl'T"Jt 
an application to the .t\ssistant 
Administrator for Solid \Vaste and 
Emergency Response containing 
applicable information in§§ 270.:19 and 
270.62 demonstrating that the 
incinerator can meet the performance 

standards in Subpart 0 of Part 2.64 when 
thev burn these wastes. 

(2} The Assistant .. '\dminis-trator· for 
So lid VVaste and Emergency Response 
will issue a tentative decision as to 
whether t.b.e :ncinara tor can meet the 
oerforma:nce 5i.a:Jdards in Subpart 0 of 
Part :64. Xotif:ication of this tentative 
decision \-Vill be provided. by newspaper 
advertisement and radio broadcast in 
the jurisdiction where the- incinerator is 
located. The Assistant Administrator for 
Solid Waste anrl Emergenc.y Response 
\Vill accept comment on the tentative 
decis-jon for 60 days. The Assistant 
Administrator for Solid Waste'and 
Emergency Response also may hold a 
public hearing upon request or at his 
diSGI'etion. 

(3j i\. ... ~er the close of the public 
comment period~ the Assistant 
Administrator for Solid Was-ta and 
Emergency Response \vill issue a 
decision vvhether or not to certify the 
incinerator. 

24. In Subpart P of Part 265, add the 
following § 265.383: 

§ '265.383 Interim Status Thermat 
Treatment Oevices Burning Particular 
Hazardous Waste. 

{a} Owners or operators of thenna1 
treatment devices subject to this 
Subpart may bum EPA Hazardous 
Wastes F020, F021. F022, F023, F026, 
or F02:' H the-y receive- a c.erti:fication 
from the i\ssis-tan• Administrator for 
Solid Waste and Emergency Respoilse · 
that they can meet rhe performance 
standards of Subpart 0 of Fo.rt 264 when 
they burn these wastes. 

(b J The foi:lowing standards and 
proce<lnree wiil he used in determining 
whether to- certify a thermal treatment 
unit: 

(1} The ov1rner or operator will suhmit 
an application to the Assistant 
.1-\dmfnistrator for Soiid \'\·aste and 
Emergency .Response containing the 
applicable information tn S& 270.IS and 
27.0.62. demonstrating that the thermal 
treatment unit c&n meet the performance 
standard in-Subpart 0 of P-art 264 when 
they burn these wastes. 

(2) The _.;ssisianl ... ..\.dmin:istrator far 
Solid \tVaste andEmergenc.v Resoonse. 
will issue a tentative dSeisi.'On. as_ to. 
\vhether the thermal treatment unit can, 
meet the performance standards in 
Subpart 0 of Part 264~ .'\fotffication of 
this ~entative decision ·wflI be" provided 
by ne\vspaper advertisement and radio 
broadcast in the jurisdiction where the 
thermal treatment device is located. The 
Assistant ,:\dminisrrator ior Solid Waste 
and Emergency Response wfll accept 
con1ment on the tentative decision for 60 
davs. The rl,s.sistant .i.\dministrator for 

' 
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Solid Waste and Emergency Response 
also may hold a public hearing upon 
request or at his discretion. 

[3) After the close of the public 
comment period, the Assistant 
Administrator for Solid Waste and 
Emergency Response will issue a 
decision whether or not to certify the 
thermal treatment unit. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

25. The authority citation for Part 270 
reads as follows: 

Authority: Secs. 1006, ZOOZ(a}, 3005, 3007, 
and 7004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
6905, 6912(a}, 6925, 6927, and 6974}. · 

26. In Subpart B of Part 270, paragraph 
[b )[7) of § 270.14 is revised to read as 
follows: · 

§ 270.14 Contents of Part B: General 
requirements. 

(h)* * • 
(7) A copy of the contingency olan 

required by Part 264, Subpart D. 'Note: 
Include, where applicable, as part of the 
contingency plan, specific requirements 
in § § 264.227, 2&!.255, and 264.ZOO. 

• 
27. In Subpart B of Part 270, §270.16 is 

amended by adding paragraph (g): 

§ 270.16 Specific Part B Information 
requirements for tanks. 

[g) Where applicable. a description of 
the containment and detection systems 
to demonstrate compliance with 
§ 264.200{a) must include at least the 
following: 

(1) Drawings and a description of the 
basic design parameters, dimensions. 
and materials of construction of the 
containment system. 

(2) Capacity of the containment 
system relative to the design capacity of 
the tank(s} within the system. 

(3} Description of the system to detect 
leaks and spills. and how precipitation 
and run-on will be prevented from 
entering into the detection system. 
_ 28. In Subpart B of Part 270, § 270.17 is 
amended by adding paragraph [j): 

§ 270.17 Specific Part B Information 
re~uirements for surface impoundments. 

(j) A. waste management plan for EPA 
Hazardous Waste Nos. F020, FOZl, 
F022, F023, F026, and F027 describing 
how the surface impoundment is or will 
be designed, constructed, operated, and 
maintained to meet the requirements of 
§ 264.231. This submission must address 
the following items as specified in 
§ 264.231: 

(1) The volume. physical. and 
· chemical characteristics of the wastes. 

including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere: 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials; 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

29. In Subpart B of Part 270, § 270.18 is 
amended by adding paragraph [j): 

§ 270.18 Specific Part B Information 
requirements for waste piles. -

{j) A waste management plan for EPA 
Hazardous Waste Nos. F020, F021, 
FOZ2, F023, F028, and F027 describing 
how a waste pile that is not enclosed (as 
defined in§ 264.250(c)j-is or will be 
designed, constructed, operated, and 
maintained to meet the requirements of 
§ 264.259. This submission must address 
the following items as specified· in 
§ 264.259: 

(1) The volume, physical, and 
chemical characteristics of the wastes to 
be disposed in the waste pile. including 
their potential to migrate through soil or 
to volatilize or escape into the 
atmosphere; 

{2} The attenuative properties of 
underlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

30. In Subpart B of Part 270, § 270.20 is 
amended by adding paragraph (i): 

§ 210.20 Sp'eclflc Part B ·information 
requirements for land treatment facilities. 

{i) A waste management plan for EPA 
Hazardous Waste-Nos. F020. F021. 
F022, F023. F026, and F027 describing 

ho\v a land treatment facility is or 1<vill 
be designed, constructed, operated, and 
maintained to meet the requirements of 
§ 264.283. This submission must address 
the follo1.ving items as specified in 
§ 2&!.283: 

(1) The volume. physical, and 
chemical characteristics of the wastes, 
including their potential lo migrate 
through soil or to volatilize or escape 
into the atmosphere: 

(2) The attentuative properties of 
un<lerlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
rnaterials co-disposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

31. In Subpart B of Part 270, § 270.21 is 
amended by adding paragraph (j): 

§ 270.21 Specific Part S Information 
requirements for landfills. 

(j} A waste management plan for EPA 
Hazardous Waste Nos. F020, F021, 
F022, F023, F028, and F027 describing 
how a landfillls or-will be designed, 
constructed;' operated, and maintained 
to meet the requirements of§ 264.317. 
This submission must address the 
following items as specified in § 264.31/ 

(1) The volume, physical. and 
chemical characteristics of the wastes. 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere; 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

PART 775-STORAGE AND DISPOSAL 
OF WASTE MATERIAL [REMOVED] 

32. The authority citation for Part i75 
reads as follows: 

Authority: Sec. 6 of the Toxic Substances 
Control Act (TSC::A] Pub. L. 94-469, 90 Stat. 
2.020 (15 u.s.c. 2605). 

33. Part 775 is removed. 

[FR Doc. 85-604 Filed 1-11-85: B:45 am] 
BILLING CODE 6580-50-M 
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and storage requirements apply to those 
hazardous waste Iuels containing listed 
wastes and sludges that are shipped 
from the generator to a burner or 
blender. See 50 FR 632. If a generator of 
a listed hazardous waste or sludge 
blends or processes these wasten and 
sends them to a burner or a waste fuel 
processor.- the blended waste fuels are 
subject to regulation until burned or 
reprocessed by the fuel processor 
(except as described earlier}. Thus, there 
1s a conflict in the regulation, because 
transportets taking hazardous waste 
fuelS from generators to burners or 
waste fuel process9rs are regulated. See 
I 266.33(a). To correct this conflict, we 
are revising paragraph (b) of§ 266.33 to 
read as follows: ''Transporters of 
hazardous waste fuel are not presently 
subject to regulation when they 
transport hazardous waste fuel from 
marketers, who are not also the 
generators, to burners or other 
marketers." . 

J. Regulatory Statue of Non-1.isted 
Commercial Chemical Products 

Under the final rules, commercial 
chemical products and intennediates, 
off~specification variants. spill residues, 
and container residues listed in 40 CFR 
261.33 are riot considered solid wastes 
when recycled except when they are 
recycled in ways that differ from their 
normal use-namely, when they are 
burned for energy recovery or used to 
produce a fuel. A number of questions 
have been raised as to the regulatory 
status of commercial chemical products 
that are not listed in§ 261.33 but exhibit 
one or more of the hazardous waste 
characteristics (l.e.,ignitability, 
corrosivity, reactivity, and extraction 
procedure (EP) toxicity). 

Although wa do not directly address 
non~listed commercial chemical 
products in the rules, their status would 
be the same as those that are listed in 
§ 261.33-That is, they are not 
considered solid wastes when recycled 
except when they are recycled in ways 
that differ from their normal manner of 
use. This is the same relationship that 
exists between discarded commercial 
chemical products that are listed in 
§ 261.33, and those that exhibit a 
characteristic of hazardous waste. We 
believe this point is implicit in the rules, 
as it is implicit in existing § § 261.3 and 
261.33. 

K. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major" and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. Since this notice simply makes 
typographical and technical corrections 

and does not change the previously 
approved final rule, this rule is not a 
major rule and, therefore, no Regulatory 
Impact Analysis was conducted. 

List of Subjects 

40 CFR Part 260 

Administrative practice and 
procedure, Hazardous materials, Waste 
treatinen.t and disposal. 

40 CFR Part 261 

Hazardous materials, Waste 
treatment and disposal, Recycling. 

40 CFR Part 268 

Hazardous materials. 

Dated: April 2, 1985. 
Jack W. McGraw, 
Assistant Administrator. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Authority: Secs. 1000. 2002{a), 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act. .111.s amended by the Resource 
Conservation and Recovery Act of1976, as 
amended (42 U.S.C. 6905, 6912(•), 6921 
through 6927, and 6930]. 

2. In § 260.30, paragraph (a) is revised 
to read as follows: 

§ 260.30 Varlancea from classlflc.atlan aa a 
aolld waste. 

(a) Materials that are accumulated 
speculatively without sufficient amounts 
being recycled (as defined in 
§ 261.1(c)(8) of this chapter): 

• • • 

PART 261-IOENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

3. The authority citation for Part 261 
reads as follows: 

Authorily: Secs. 1008, 2002{a), 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Con!lervation and 
Recovery Act of 1976, as amended [42 U.S.C. 
8905, 691Z(a), 6921, and 6922J. 

4. Section 261.3 is amended by 
revising paragraph (c){2) to read as 
follows: 

§ 261.3 Definition of hazardous waste. 

(cl • 
(2)(i) Except as otherwise provided in 

paragraph (c)(2)(ii) of this section, any 
solid waste generated from the 
treatment. storage, or disposal of a 

hazardous waste, including any sludge, 
spill residue, ash, emission control dust. 
or leachate (but not including 
precipitation run.off} is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner 
constituting disposal.) 

(ii) The following solid wastes are not 
hazardous even though they are 
generated from the treatment, storage, or 
disposal of a hazardous waste, unless, 
they exhibit one or more of the 
characteristics of hazardous waste: (A} 
Waste pickle liquor sludge generated by 
lime stabjlizntion of spent pickle liquor 
from the iron and steel industry (SIC 
Codes 331 and 332). 

5. Section 261.4 is amended by 
revising paragraph (a)(6) to read as 
follows: 

§ 261.4 Exclusions. 

{s) • • • 

(6) Pulping liquors (i.e., black liquor) 
that are reclaimed in a pulping liquor 
recovery furnace and then reused in the 
pulping process, unlese it is accumulated 
speculatively as defined in§ 261.1(c) of 
this chapter. 

• 
6. Section 261.5 is amended by 

revising the second sentence in 
paragraph (c) to read as follows: 

§ 261.5 Spacial requlrementa tor 
hazardous waste generated by small 
quantity generators. 

• 
(c) • • •Hazardous waate that is 

subject to the requirements of§ 261.6 (b) 
and (c) and Subparts C, 0, and F of Part 
266 is included in the quantity 
determination of this section and is 
subject to the requirements of this 
section. 

.PART 266-STANDAROS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

7. The authority citation for Part 266 
reads as follows: · 

Authority: Secs. 1006, 2002(a), and J004 of 
thi! Solid Wa!lle Disposal Act. as amended by 
the Re!lource Conservation and Recovery Act 
of 1976. as amended [42 U,S.C. 6905, 691Z{a), 
and 092.tJ. 
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8. In I 266.30, paragraphs (b) (3) and 
( 4) are added to read as follows: 

§ 268.30 Appltcablllty. 

(b} ••• 
(3) Hazardous waste fuels that are 

exempt from the labeling requirements 
of RCRA Section 3004(r). 

(4) Coke from the iron and eteel 
industry that contains hazardous waste 
from the iron and steel production 
process. 

0. Section 266.33 is an1ended by 
revising paragraph (b} to read as 
follows: 

§ 2116.33 Standarda oppUcal:lle to 
transportans of tu:azar~ous waste fuot. 

• 
(b) Transporters of hazardous waste 

fuel are not presently subject to 
regulation when they transport 
hazardous wastes fuel from marketers, 
who are not also the generators of the 
waste, to burners or other marketers. 

• 

temporary regulation aince NARA will 
be responsible for those areas. effective 
April 1, 1005. Except ••noted no 
substantive changes have been made in 
authorities, policies, or procedures from 
those contained in FPMR Part 101-11, 
from which these provision9 are derived. 
DATES: Effective date: April 1, 1985. 
Expiration date: December 31. 1986. 
Comments are due: April 30. 1965. 
ADDRESS: Comments should be 
submitted to the General Services 
Administration, Office of Information 
Resources Management, Policy Branch 
(KMPP), Washington. DC 20405. 
FOR FUATHER INFORMATION CONTACT: 
David R. Mullins, Policy Branch (KMPP), 
telephone (202) 566--0194 or ITS, 566-
0194. 
SUPPLEMENTARY INFORMATION: (1) Public 
Law .0 11-497, tbs National Archiveu and 
Reciu.de Administration Act of 1984. 
was signed on October 19, 1984. Under 
the act, NARS will become an 
independent agency known aa The 
National Archives end Records 
Administration (NARA), effective April 
1, 1985. As a result, responsibility for the 

[FR Doc. 85-8585 Filed ~10-85; B:45 am) administration of the provisions now 

\ BIWHO"""".........., / contained in FPMR Part 101-11 will be 
• _ divided between GSA and NARA. TIUs ..,_ ... ..,,I!!!!...,,.....,,.,..!!'!!..,.,.,,,,.,,,.,,,.,~ regulation incorporates into the FIRMR 

GENERAL SERVIC'ES 
. ADMINISTRATION 

41 CFR Chapter 201 

[FIRMR Temp, Rog. 121 

Eslabllshlng Integrated Records 
Management Provisions lor the 
Federal Information Resources 
Management Regulal1on (RRl\lfl) 

AGENCY: Office of Information 
Resources Management, GSA 
ACTION: Temporary regulation. 

SUMMARY: 'Th.is regulation establishes 
FIRMR Parte 201-22. Records 
Management Programs, and 201~5. 
Management of Records. This regulation 
consista of those provisions of Federal 
Property Management Regulations 
(FPMR).Part 101-11, Records 
Management, for which CSA will 
continue to be responsible after April 1, 
1985, when the National Archives and 
Records Service {NARS) becomes an 
independent agency to be known as the 
National Archives and Records 
Administration {NARA). The subject 
matter includes the management of mail, 
files, records, directives, forms, reports, 
micrographics, copy, correspondence, 
and records equipment and supplies. 
Regulations governing records 
disposition and adequacy of 
documentation are not included in this 

those provision• of FPMR Part 101-11 
whh;.h promote economy and efficiency 
in records management. NARA intends 
to establish a regulation in 36 CFR XII 
that will include the FPMR proviaiOilll 
that address records disposition and 
adequacy Of documentation. A 
subsequent FPMR amendment will 
rescind the provisions now in FPMR 
Part 101-11. 

(2) The FIRMR was initially 
established effective April 1, 1984 (49 FR 
20994 May 17, 19114). The integrated text, 
consisting of the provisions governing 
ADP and telecommunications 
procurement and management 
previously contained in FP!YlR Subpart 
101-35, 36, and 37, and Federal 
Procurements Regulations {FPR} 
Subparts 1-4.11, 1-4.12. and 1-4.13, was 
publiahed in the Fedora! Register on 
January 30, 1985. This issuance 
integrates the third IRM component 
{records management) for which GSA is 
responsible into the FIRP...iR text. 

{3) The intent of this regulation in to 
reformat the FPMR provin.ion into the 
FIRMR format and numbering system 
and to make editorial changes to 
accurately reflect the current 
organizational structure within GSA's 
Office of Information Resources 
Management and the division of 
responsibilities between NARA and 
GSA. Otherwise, substantive changes 
from the text now appearing in the 

FPMR are contained only in 0 2.()1-

45.104, Form• management; Subpart 201-
45.5, Standard and Optional Forms 
Management Pl'Ograms; and subpart 
201-45.6. lnteragency Reports 
Management Program. These provisiono 
represent the reconciled versiorio of 
proposed FPMR amendments that were 
previously circulated for public 
comments. Due to the enactment of 
Public Law 98-497 and ite April 1, 1fl85, 
effective date, the proposed changes 
were not ioaued as FPMR amendments 
and are included in this temporary 
regulation. 

(4) Purnuant to section 22(d} of the 
Office of Federal Procurement Policy 
Act (section 31J2(a} of Pub. L. 911-577), the 
publication of proposed rules has been 
waived because of the necessity to 
implement Pub. L. 9&-497 effective April 
1, 1965. 

(5) However. notice of proposed 
rulemaking regarding this action (as a 
FIRMR amendment) was published in 
the Federal Register (50 FR 6970.. 
February 19, 1985) with comments due 
by March 21, 1965. Comments raceived 
on the amendment are being reconciled, 
and a FIRMR amendment is being 
prepared to rephu:e this temporary 
regulation. Although !he deadline for 
comments on the amendment has 
passed any comments on this temporary 
issuance received before April 30, 1985. 
will be considered to the maximwn 
practicable extent in preparation of the 
final amendment. 

(6) This regulation was developed in 
coordination with the Archivist of the 
United States in accordance with 
§201-1.201(a). 

(7) The General Services 
Administration has determined that this 
rule is not a major rule for purposes of 
Executive Order 12291 of February 17, 
1981. GSA decisions are based on 
adequate information concerning the 
need for, and the coIU1equences of the 
rule. The rule is written to ensure 
maximum benefits to Federal agencies. 
Thia is a Government~wide management 
regulation that will have little or no net 
cost effecl on society. 

(8} Derivation Tables for Individual 
Parts. 

____ F_,IAMR __ •c,;~;:;lkJN=----'--FP_"" ~ 

Dtmvmlon Tabl1t '°'Put 201-22 

201-22.000 ... 
201-22.001 .. 
201-:n.001-1 
201-22.001-2 ······ 
201-22.001-J ... 
201-22.001-4 

201-22.002 ···•····•·· .......... ""'····-·--·· 
201-22.002-1 ··-·----· 
21'.tt-22.002-2 
2(11-22.002-3 .. _._ 

101-11.000 
101-11.101 
101-11101-1 
101-1' 101-2 

Nono 
101-\1.103-1 
101-11.104 
101-11.102 
101-11. Hl2-1 
101-ll.102-2 
101-11.102-3 
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N, of Title 40 of the Code of Federal 
Regulations are aniended as follows: 

PART 265-INTERIM STATUS 1 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

1. The authority citation for Part 265 
continues to read as follows: 

Authority: Secs. 1006. Z002(aJ, and 3004 of 
the Solid Waste Disposal Act, ae amended by 
the Resource Conservation and Recovery Act 
of 1976, as amended (42 U.S.C. 6905, 6912(a), 
and 6924). 

2. In 40 CFR Part 265, Subpart K, 
§ § 265.222 and 265.229 are revised to 
read as follows: 

§ 265.222 Gene"'! opmrtlng requl.,,menta. 

(a) A surface impoundment must 
maintain enough freeboard to prevent 
any overtopping of the dike by 
overfilling, wave action. or a storm. 
Excapt as provided in paragraph (b) of 
this section, there must be at least 60 
centimeters {two feet) of freeboard. 

(b) A freeboard level less than 60 
centimeters (two feet} may be 
maintained if the owner or opera tor 
obtains certification by a qualified 
engineer that alternate design features 
or operating plans will, to the best of his 
knowledge and opinion. prevent 
overtopping of the dike. The 
certification, along with a written 
identification of alternate design 
features or operating plans preventing 
overtopping, muat be maintained at the 
facility. 

{Approved by the Office of Management and 
Budget under the control number 2050--0007) 

§ 265.229 Special requ!rement3 for 
Ignitable or reactive wasts. 

Ignitable or reactive waste must not 
be placed in a surface impoundment 
unless: 

{a) The waste is treated, rendered, or 
n1ixed before or immediately after 
placement in the impoundznent so that: 

(1) The resulting waste, mixture. or 
dissolution of material no longer meets 
the definition of ignitable or reactive 
waste under § § .261.21 or 261.23 of this 
chapter: and 

(2) Section 265.17(b) is compiled with: 
or 

(b){1) The waste ia managed in such a 
way that it is protected from any 
material or conditions \Vhich may cause 
·it to ignite or react: and 

{2) The owner or operator obtains a 
certification from a qualified chemist or 
engineer that. to the best of his 
knowledge and opinion. the design 
features or·operatiilg plans of the facility 
will prevent ignition or reaction: and 

(3) The certification and the basis for 
it are maintained at the facility; or 

(c) The surface impoundment is used 
solely for emergencies. 
(Approved by the Office of Management and 
Budget under the control number 20So--0007) 

3. In 40 CFR Part 265, Subpart lvL 
§ 265.272 is amended by revising 
paragraph {a) to read as follows: 

§ 265.272 General operating requirements. 
(a) Hazardous waste must not be 

placed in or on a land treatment facility 
unless the waste can be inade less 
hazardous or nonhazardous by · 
degradation, transfonnation, or 
immobilization processes occurring in or 
on the soil. 

4. In 40 CFR Part 265, Subpart M, 
§ § 265.310 and 265.315 are revised to 
read as follows: 

§ 285.310 Closure and post-<::losure care. 

(ai At final closure of the landfill or 
upon closure of any cell. the owner or 
operator must cover the landfill or cell 
with a final cover designed and 
constructed to: 

(1) Provide long-term minimization of 
migration of liquids through the closed 
landfill: 

(2} Function with minimum 
maintenance: 

(3) Promote drainage and minimize 
erosion or abrasion of the cover: 

{4) Accomm.odate settling and 
subsidence so that the cover's integrity 
is maintained: and 

{5} Have a permeability less than or 
equal to the permeability of any bottom 
liner system or natural subsoils present. 

{b) After final closure. the owner or 
operator must comply with all post
closure requirements contained in 
§§ 265.117-265.120 including 
maintenance and monitoring throughout 
the post-closure care period. The owner 
or opera tor must: 

(1) Maintain the Integrity and 
effectiveness of the final cover, 
including making repairs to the cover as 
n~essary to c.Orrect the effects of 
settling. subsidence .. erosion. or other 
events; 

{2) Maintain and monitor the ground
water monitoring system and comply 
with all other applicable requirements of 
Subpart F of this part: 

(3) Prevent run-on and run--off from 
eroding or otherwise damaging the final 
cover; and 

(4) Protect and maintain surveyed 
benchmarks used in complying with 
§ 265.309. 

§ 265.315 Special requirements for 
containers. 

Unless they are very small. such as an 
ampule. containers must be either: 

(a) At least 90 percent full when 
placed in the landfill: or 

fb) Crushed, shredded, or similarly 
reduced in volume to the maximum 
practical extent before burial in the 
landfill. 

{FR Doc. 85-9600 Filed 4-2.2-85; 8:45 a"1i 
Bit.UNG CODE 6550.-50-U 
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and Budget (OMBJ under the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501-
3520 end have been assigned the 

- following control numbers: 2050--0012 
nnd 2050--0013, 

VIII. List of Subjects 

40 CFR Part 260 

Administrative practice and 
procedure, Hazardous materials, Waste 
treatment and disposal. 

40 CFR Part 264 

flazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Waste treatment and disposal, 
Water supply. 

40 CFR Part 265 

Hazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Waste treatment and disposal, 
Water supply. 

40 CFR Part 270 

Administrative practice and 
procedure, Reporting and recordkeeping 
requirements, Hazardous materials, 
Waste treatment and disposal, Weter 
pollution control, Water supply, 
Intergovernmental relations, Penalties, 
Confidential business information, 
Incorporation by reference. 

Dated: April 22, 1965. 
Lee M. Thomas, 
Administrator. 

For the reasons set forth in the 
preamble, 40 CFR Parts 260, 264, 265 and 
270 ere amended 88 set forth below. 

PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Authority; Secs. 1006, 2002(a), 3001 !hrough 
3007, 3010, and 7004 of the Solid Waste 
Disposal Act, Bii amended by the Resource 
Conservation and Recovery Act of 1976 a11 
amended, (42 U.S.C. 6005, 6912(a), 6921 
through 6927, 6930 and 6974}. 

2. Section 260.11 is amended by 
revising ·the fourth reference In 
paragraph (a) to read as follows: 

§ 260.11 Referencea. 
{a) * * * 
"Test Methods for Evaluating Solid 

Waste, Physical/Chemical Methods", 
EPA Publication SW-846 [Second 
Edition, 1982 es emended by Update I 
(April, 1964), and Update II (April, 
1965)J. The second edition of SW-846 
and Updates I and II are available from 
the Superintendent of Documents, U.S. 
Government Printing Office, 

Washington, D.C. 20401, (W2) 763-3226, 
on a _subscription basis. 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

3. The authority citation for Part 264 
reads as follows: 

Authority: Secs. 1000. 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
6005, 6912(a), 6924, and 6925). 

4. Section 264.13 is amended by 
revising paragraph (b}(6) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 264.13 General wa•I• •naty .. a. 
• • • 

(b) • • 

(6) Where applicable, the methods 
which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified in § § 264.17, 264.314, and 
264.341. 
• • • • 
(Information collection requlrement1I in 
paragraph (b)(6} approved by OMB under 
control number 2050-0012) 

5. Section 264.73 Is amended by 
revising paragraph (b)(3) and by adding 
an OMB control number to the end of 
the section to read es follows: 

§ 264.73 Operating record. 

(b) ..... 

(3) Records and results of waste 
analyses performed 88 specified in 
§ § 264.13, 264.17, 264.314, and 264.341; 

(Information collection requirements in 
paragraph (b}(3) approved by OMB under 
control number 2050-0013) 

8. Section 264.314 is amended by 
revising its title end by adding e new 
paragraph (c} to read as follows: 

§ 264.314 Speclal requirement• for bulk 
and contalnertzed Uqulda. 

{c) To demonstrate the absence or 
presence of free liquids in either a 
containerized or a bulk waste, the 
following test must be used: Method 
9095 {Paint Filter Liquids Test) as 
described In "Test Methods for 
Evaluating Solid Wastes, Physical/ 
Chemical Mathods." [EPA Publication 
No. SW-846]. 

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

7. The authority citation for Part 265 
reads as follows: 

Authority: Sec11. 1006, 2002(e), 3004, and 
3005 of the Solid Waste Disposal Act, all 
amended {42 U.S.C. 6005, 6906, 8912(e), 6924, 
end 6925). 

8. Section 265.13 is amended by 
revising paragraph (b)(6) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 265.13 General waste •nalyala. 
• 

{b) ..... 

(6) Where applicable, the methods 
which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified In § § 265.193, 265.225, 
265.252, 265.273, 265.314, 265.345, 265.375, 
and 265.402. 

• • • • 
(Information collection requJrements 
approved by OMB un~er control number 
205<l-0012j 

9. Section 265.73 ls amended by 
revising paragraph (b)(3) and by addi~g 
an OMB control number to the end of 
the section to read as follows: 

§ 265.73 OperaHng record. 
• • • 

(b) ...... 
(3) Records and results of waste 

analyses and trial tests performed as 
specified In §§ 265.13, 265.193, 265.225, 
265.252, 265.273, 265.314. 265.341, 265.375, 
and 265.402; 

• • 
(Information collection requirements 
approved by OBM under control number 
Z05()..{)()! 3) 

10. Section 265.302 as amended by 
revising the comment to read as follows: 

§ 265.302 Gener•I operating requirements. 

{Comment. As required by I 265.13, the waste 
analysis plan must include analysea needed 
to comply with 11 265.312, 265.313, and 
265.314. As required by I 265.73, the owner or 
operator muat place the results of these 
analyses In the operating record of the 
facility]. 

11. Section 265.314 ls amended by 
revising its title and by adding a new 
paragraph (d) to read as follows: 

§ 265.314 Special Requirement• for Bulk 
•nd containerized Uqulda. 

(d) To demonstrate the absence or 
presence of free liquids in either n 
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containerized or a bulk waste, the 
following test must be used: Method 
9095 (Paint Filter Liquids Test) as 
described in "Test Methods for 
Evaluating Solid Wastes, Physical/ 
Chemical Methods." !EPA Publication 
No. SW-846]. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

12. The authority citation for Part 270 
reads es follows: 

Authority: Secs. 1006, 2002, 3005, 3007, and 
7004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905. 6912, 6925, 6927, and 6974). 

13. Section 270.6 is amended by 
revising the first reference in paragruph 
(a) to read as follows: 

§ 270.6 References 

(a) • * * 
"Test Methods for Evaluating Solid 

Waste, Physical/Chemical Methods", 

EPA Publication SW-846 [Second 
Edition, 1982 es amended by Update I 
(April. 1964) and Update II April. 1985J. 
The second edition of SW-846 and 
Updates I and II are available from the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, D.C. 20401, (202) 783-3238, 
on a subscription basis. 

, IFR Doc. 85-10278 Filed 4-29-65: 6:45 amJ 
BlLUHG CODE 6560-5-0-fril 
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VICTOR ATIYEH 
GOVER~OR 

DE0-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMQRANpuM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item No. E, June 7, 1985, EQC Meeting 

Request for Authorization to Hold a Public Hearing to Amend 
Standards of Performance for New Stationary Sources. Oregon 
Administrative Rules (OAR) 340-25-510 to 690 to Include Certain 
New Federal Rules and Consider Requesting EPA to Delegate 
Authority to Administer the Rules in Oregon. 

Background 

The U.S. Environmental Protection Agency (EPA) has been adopting New Source 
Performance Standards (NSPS) since 1971. To acquire delegation to 
administer these standards, the Commission adopted Oregon Administrative 
Rules (OAR) 340-25-505 to -705 in September 1975, and amended them in 1981, 
1982, 1983, and 1984. EPA delegated NSPS to the Department in 1976, 1981, 
1983, and 1984. 

Problem Statement 

EPA is continuously adopting New Source Performance Standards. The 
Department of Environmental Quality (DEQ) has committed to bring its rules 
up to date with EPA rules on a once a year basis. 

Seven new and five amended NSPS rules published by EPA in the last year 
could require new DEQ rule adoptions. These rules cover the following 
source categories: 

40 CFR Subpart 

M, 60.130 & 60.133 

AA, 60.270 to 60,276 

Title 

Rod Casting at 
Secondary Bronze or 
Brass Production Pl ants 

Steel Plants: Electric 
Arc Furnaces Before 1984 

Federal 
Register Date 

02/14/85 

10/31/84 
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AAa, 60.27a to 60.276a 

BB, 60.283 to 60.286 

GG, 60.335 

HH, 60.340 to 60.344 

VV, 60.481 to 60.488 

FFF, 60.580 to 60.585 

GGG, 60.590 to 60.593 

HHH, 60.600 to 60.604 

JJJ, 60.620 to 60.625 

PPP, 60.680 to 60 .685 

Steel Plants: Electric 
Arc Furnaces & Argon 
Decarbonization 

Kraft Pulp Mills 

Gas Turbines 

Lime Manufacturing Plants 

Leaks at Synthetic Organic 
Chemical Manufacturing 
Industry Plants 

Vinyl and Urethane 
Coating and Printing 

Leaks at Refineries 

Synthetic Fiber 

Petroleum Dry Cleaners 

Fiberglass Insulation Plants 

10/31/84 

02/14/85 

06/31/84 

04/26/ 84 

05/30/84 
06/29/84 

06/29/84 
08/17 I 84 

05/30/ 84 

04/05/84 

09/21/84 

02/25/85 

Authority for the Commission to act is given in Oregon Revised Statutes 
(ORS) 468.020 and 468.295(3) where the Commission is authorized to 
establish emission standards for sources of air contaminants. A public 
hearing notice and "Statement of Need for Rulemaking 11 is Attachment 1 of 
this memorandum. 

Alternatives and Evaluation 
1. The Commission could take NO ACTION. 

& 

& 

A no-action consequence would be that both the Department and EPA 
staffs would have to review certain emission sources in Oregon, 
because the DEQ's rules have not been kept up to date with EPA's. 

2. The Commission could authorize the past year's additional and revised 
federal NSPS (in Oregon rule terms) for a public hearing. 

This would help EPA-Department cooperation to achieve single, 
state jurisdiction and review of certain new and modified 
sources. 

Rule Development Process 

The Department has assembled a complete list of amendments to NSPS, and the 
Federal Registers describing those rule changes, and has made appropriate 
changes in wording to fit these rules into the OAR format. 
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PROPOSED RULE ADDITIONS 

Secondary Brass and Bronze Production Plants, Subpart M of Title 40 Code of 
Federal Regulations, Parts 60.130 and 60.133 (40 CFR 60.130, 60.133) was 
amended by Vol. 49 Federal Register page 43616 (40 FR 43616), to remove the 
word "ingot" from the title and revises paragraph 60 .130(a) to include 
plants which produce continuously cast rod. A test method was clarified in 
paragraph 60.133. 

Electric Arc Furnaces in Steel Plants, Subpart AA was amended, and Subpart 
AAa was added by 40 FR 43838, October 31, 1984. Subpart AAa, 40 CFR 
60.270a to 60.276a, makes the rule applicable to Argon-Oxygen 
Decarbonization Vessels. 

Kraft Pulp Mills, Subpart BB, was amended by 50 FR 6316, February 14, 1985. 
EPA granted a waiver by adding section 40 CFR 60.286. 

Stationary Gas Turbines, Subpart GG, was amended by 49 FR 30672, July 31, 
1984. New test methods were added in 40 CFR 60.335. 

Lime Manufacturing Plants, Subpart HH, was amended by 40 FR 18076, April 
26, 1984. EPA doubled the standard from 0.30 lb/ton to 0.60 lb/ton in 
response to a court suit by the National Lime Association. Now that the 
standard is out of litigation initiated in 1978, the Department recommends 
asking for delegation. This rule, 40 CFR 60.340 to 60.344, has an 
effective date of May 3, 1977. The one Oregon facility constructed 
since then complies with the rule. This one facility is a lime plant's new 
kiln, in Rivergate area of north Portland, owned by Ash Grove Cement 
Company. 

Synthetic Organic Chemical Manufacturing Industry; Equipment Leaks of 
Volatile Organic Compounds (SOCMI voe leaks), Subpart VV was amended by 
49 FR 22607, May 30, 1984. Three definitions were added and other 
paragraphs clarified in 40 CFR 60.480 to 60.488. 

Flexible Vinyl and Urethane Coating and Printing, Subpart FFF, was added by 
49 FR 26884, June 29, 1984, and amended by 49 FR 32848, August 17, 1984. 
This new rule, 40 CFR 60.580 to 60.585, limits ink on new rotogravure 
presses, which coat vinyl or urethane, to 50 percent VOC. Higher solvent 
inks must have their emissions destroyed with at least 85 percent 
efficiency. 

Equipment Leaks of VOC in Petroleum Refineries, Subpart GGG, was added by 
49 FR 22598, May 30, 1984. This new rule, 40 CFR 60.590 to 60.593, 
requires repair and reporting of voe leaks at refineries. 

Synthetic Fiber Production Facilities, Subpart HHH, was added by 
49 FR 13646, April 5, 1984. This new rule, 40 CFR 60.600 to 60.604, limits 
VOC emissions from certain new or reconstructed synthetic fiber processes 
to 10 percent Of the VOC fed into the process. 
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Petroleum Dry Cleaners, Subpart JJJ, was added by 49 FR 37328, September 
21, 1984. This new rule, 40 CFR 60.620 to 60.625, requires plants, with a 
rated dryer capacity equal to or greater than 84 pounds, to use only a 
solvent recovery dryer, and to maintain certain solvent conservation work 
practices. The rule does not apply to dry cleaners using perchloro
ethylene. No dry cleaning plant in Oregon has dryer capacity this large. 

Wool Fiberglass Insulation Manufacturing Plants, Subpart PPP, was added by 
50 FR 7694, February 25, 1985. This new rule, 40 CFR 60.680 to 60.685, 
limits particulate emissions to less than 11 lbs per ton of glass pulled 
from each rotary spin wool fiberglass insulation manufacturing line. 

Summation 

1. EPA adopted the first New Stationary Source Performance Standards 
(NSPS) in 1971. More have been added since then, the most recent one 
in February 1985. 

2. To acquire delegation to administer NSPS in Oregon, the Commission 
adopted equivalent administrative rules in September 1975 and subse
quently received delegation. 

3. The Commission amended the NSPS rules in 1981, in 1982, in 1983, and 
in August 1984 to bring them up to date with EPA rules. 

4. The proposed rule changes (Attachment 2) would bring the State rules 
up to date with the current federal EPA NSPS rules. The regulated 
sources affected are: 

5. 

a. Rod Casting at Bronze and Brass Plants 
b. Argon Decarbonization at Steel Plants 
c. Kraft Pulp Mills 
d. Stationary Gas Turbines 
e. Lime Manufacturing Plants 
f. Leaks at Chemical Plants 
g. Vinyl and Urethane Coating and Printing 
h. Leaks at Refineries 
i. Synthetic Fiber Manufacture 
j. Large Petroleum Dry Cleaners 
k. Wool Fiberglass Insulation Manufacturing 

The proposed 
the future. 
plant, which 

rules generally affect facilities which may be built in 
The one exception is an existing north Portland lime 
complies with the proposed rules. 
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Director's Recommendation 

It is recommended that the commission authorize the Department to hold a 
hearing to consider the attached amendments to OAR 340-25-510 to 340-25-
690, rules on Standards of Performance for New Stationary Sources, and to 
consider asking for authority to administer the equivalent Federal Rules in 
Oregon. 

Fred Hansen 

Attachments 1. Notice of Public Hearing with attached Statement of Need 
for Rulemaking 

2. Proposed Rules 340-25-510 to 340-25-715 

P.B. Bosserman:p 
AP60 
( 503) 229-6278 
May 22, 1985 



Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

P.O. Box 1760 
Portland, OR 97207 

8/10/82 

Additions to New Source Performance Standards 

Date Prepared: 
Hearing Date: 
Comments Due: 

May 7, 1985 
July 9, 1985 
July 12, 1985 

Industry which may build new, reconstruct, or modify the categories 
listed below. 

The Department of Environmental Quality (DEQ) is proposing to amend 
OAR 340-25-510 to 340-25-690 to add six and modify five New Source 
Performance Standards, authored by the federal Environmental 
Protection Agency (EPA). 

Item 49 CFR Subpart 

1. M, 60.130 to 60.133 

2. AAa, 60.270a to 60.276a 

3. BB 60.283 to 60.286 
4. GG 60.335 
5. HH, 60.340 to 60.344 
6. VV 60.481 to 60.488 
7. FFF, 60 .580 to 60 .585 

8. GGG, 60 .590 to 60.593 
9. HHH, 60.600 to 60.604 

10. JJJ, 60. 620 to 60 .625 
11 • PPP, 60.680 to 60.685 

Industry Affected 

Rod Casting at Bronze and 
Brass Plants 
Steel Plants: Electric 
Arc Furnaces and Argon 
De carbonization 
Kraft Pulp Mills 
Gas Turbines 
Lime Manufacturing Plants 
Leaks at Chemical Plants 
Vinyl and Urethane Coating 
and Printing 
Leaks at Refineries 
Synthetic Fiber 
Petroleum Dry Cleaners 
Fiberglass Insulation 
Plants 

The Department proposes to adopt these federal rules and to 
request EPA to delegate jurisdiction over any future sources 
in Oregon to DEQ. 

This has been done previously with 31 other sources, some of them more 
common, like asphalt batch plants. This is considered a routine rule 
making action, since the sources must abide by an identical federal 
rule, already in force. 

FOR FURTHER INFORMA T/ON: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 
long distance charges from other parts of the state, call 1t.S00-452~7-'8:1B;-and ask for the Department of 
Environmental Quality. ~ ru,."~00".t~b~' ... q.oi l @ 

Contolns 
Roeyolod 
Matei1•1s 



HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

AP60.l 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (522 s.w. Fifth Avenue) or the 
regional office nearest you. For further information contact 
Peter Bosserman at (503) 229-6278. 

A public hearing will be held before a hearings officer at: 

3:00 p.m. 
Tuesday, July 9, 1985 
Room 4A, 4th Floor, Yeon Bldg. 
522 s.w. 5th, Portland, OR 97204 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
P.O. Box 1760, Portland, OR 97207, but must be received by no later 
than July 12, 1985. 

After public hearing, the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the U.S. Environmental Protection 
Agency for delegation. The Commission's deliberation should come on 
September 6, 1985 as part of the agenda of a regularly scheduled 
Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



RULEMAKING STATEMENTS 

for 
Standards of Performance for 

New Stationary Sources 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends Oregon Administrative Rules 340-25-510 to 340-25-690. 
It is proposed under authority of Oregon Revised Statutes 468.020(1) and 
468.295(3) where the Environmental Quality Commission is authorized to 
establish different rules for different sources of air pollution. 

Need for the Rule 

The proposed changes bring the Oregon rules up-to-date with changes and 
additions to the federal "Standards of Performance for New Stationary 
Source", 40 CFR 60. As Oregon rules are kept up-to-date with the federal 
rules, then the federal Environmental Protection Agency (EPA) delegates 
jurisdiction for their rules to the Department, allowing Oregon industry 
and commerce to be regulated by only one environmental agency. 

Principal Documents Relied Upon 

1. 40 CFR 60 Code of Federal Regulations, as amended in recent Federal 
Registers, concerning "Standards of Performance for New Stationary 
Sources" (NSPS): 

Subpart 

M, 60.130 and 60.133 

AA, 60.270 to 60.276 

AAa, 60.270a to 60.276a 

BB, 60.283 to 60.286 

GG, 60.335 

HH, 60.340 to 60.344 

Title Federal Register Date 

Rod Casting at 
secondary Bronze or 
Brass Production Plants 

Steel Plants: Electric 
Arc Furnaces Before 1984 

Steel Plants: Electric Arc 

10/30/ 84 

10/31/84 

10/31/84 
Furnaces and Argon Decarbonization 

Kraft Pulp Mills 02/14/85 

Gas Turbines 07/31/84 

Lime Manufacturing Plants 04/26/ 84 



vv, 60.481 to 60.488 Leaks at Synthetic Organic 05/30/84 & 
Chemical Manufacturing Plants 06/29/84 

FFF, 60.580 to 60.585 Vinyl and Urethane Coating 06/29/84 & 
and Printing 08/17 /84 

GOG, 60 ,590 to 60.593 Leaks at Refineries 05/30/ 84 

HHH, 60.600 to 60.604 Synthetic Fiber 04/05/84 

JJJ, 60.620 to 60.625 Petroleum Dry Cleaners 09/21/84 

PPP, 60.680 to 60 .685 Fiberglass Insulation Plants 02/25/85 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

The NSPS rules are already promulgated by EPA. Adoption by and delegation 
to DEQ simplifies environmental administration generally at less cost. 

Small businesses will incur less cost and processing time if these rules 
are administered by only one agency. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule changes appear to affect land use and appear to be 
consistent with the Statewide Planning Goals. 

With regard to Goal 6 (air, water, and land resources quality), the rules 
are designed to enhance and preserve air quality in the affected area and 
are considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same fashions are are indicated for testimony in this 
notice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide Planning Goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflict brought 
to our attention by local, state, or federal authorities. 

AP60.2 



Statement of Purpose 

Standards of Performance for 
New Stationary Sources 

Attachment 2 

340-25-505 The U.S. Enviro!llllental Protection Agency has adopted in 
Title 40, Code of Federal Regulations, Part 60, Standard of Performance for 
certain new stationary sources. It is the intent of this rule to specify 
requirements and procedures necessary for the Department to implement and 
enforce the aforementioned Federal Regulation. 

Definitions 

340-25-510 (1) 
Federal Regulations, 
appropriate regional 

"Administrator" herein and in Title 40, Code of 
Part 60, means the Director of the Department or 
authority. 

(2) "Federal Regulation" means Title 40, Code of Federal Regulations, 
Part 60, as promulgated prior to [April 18, 1984] March 22. 1985. 

(3) 11CFR 11 means Code of Federal Regulations. 

( 4) "Regional authority" means a regional air quality control 
authority established under provisions of ORS 468.505. 

Statement of Policy 

340-25-515 It is hereby declared the policy of the Department to 
consider the performance standards for new stationary sources contained 
herein to be minimum standards; and, as technology advances, conditions 
warrant, and Department or regional authority rules require or permit, more 
stringent standards shall be applied. 

Delegation 

340-25-520 The Commission may, when any regional authority requests 
and provides evidence demonstrating its capability to carry out the 
provisions of these rules, authorize and confer jurisdiction upon such 
regional authority to perform all or any of such provisions within its 
boundary until such authority and jurisdiction shall be withdrawn for cause 
by the Commission. 

Applicability 

340-25-525 This rule shall be applicable to stationary sources 
identified in rules 340-25-550 through [340-25-690] 340-25-715 for which 
construction, reconstruction. or modification has been commenced, as 
defined in Title 40, Code of Federal Regulations, 40 CFR 60 [(40 CFR) 
60.2 after the effective dates of these rules]. 



General Provisions 

340-25-530 Title 40, CFR, Part 60, Subpart A as promulgated prior to 
[April 18, 1984,] March 22. 1985 is by this reference adopted and 
incorporated herein, Subpart A includes paragraphs 60.1 to 60.16 which 
address, among other things, definitions, performance tests, monitoring 
requirements, and modifications. 

Performance Standards 

Federal Regulations Adopted by Reference 

340-25-535 Title 40, CFR, Parts 60.40 through 60.154, and 
60.250 through [60.506] 60.685 , as established as final rules prior to 
[April 18, 1984] March 22, 1985. is by this reference adopted and 
incorporated herein. As of [April 18, 1984] March 22, 1985, the Federal 
Regulations adopted by reference set the emission standards for the new 
stationary source categories set out in rules 340-25-550 through 
[340-25-690] 340-25-715 (these are summarized for easy screening, but 
testing conditions, the actual standards, and other details will be found 
in the Code of Federal Regulations). 

Standard of Performance for Secondary Brass and Bronze [Ingot] Production 
Plants 

340-25-595 The pertinent federal rules are 40 CFR 60.130 to 60.1.33, 
also known as Subpart M. The following emission standards, summarizing the 
federal standards set forth in Subpart M, apply to the following affected 
facilities in secondary brass or bronze [ingot] production plants subject 
to this rule: Reverberatory and electric furnaces of 1000 Kg. (2205 lbs) 
or greater production capacity and blast (cupola) furnaces of 250 Kg/hr 
(550 lbs/hr) or greater production capacity. Standards for Particulate 
Matter: No owner or operator subject to the provisions of this rule shall 
discharge or cause the discharge into the atmosphere from a reverberatory 
furnace any gases which: 

(1) Contain particulate matter in excess of 50 mg/dscm (0.022 
gr/dscf). 

(2) Exhibit 20 percent opacity or greater. 

(3) No owner or operator subject to the provisions of this rule shall 
discharge or cause the discharge into the atmosphere from any 
blast (cupola) or electric furnace any gases which exhibit 10 
percent opacity or greater. 

(Publications: The publication(s) referred to in this rule are 
available from the office of the Department of Environmental 
Quality in Portland.) 



Standards of Performance for Steel Plants: Electric Arc Furnaces 

340-25-625 The pertinent federal rules are 40 CFR 60.270 to [60.275] 
60.276a, also known as Subpart AA and AAa. These standards, summarizing 

the federal standards set forth in Subpart AA and AAa. , for Steel Plants 
are applicable only to electric arc furnaces, argon-oxygen decarbonization 
yessels, and dust-handling equipment, built or modified after October 21, 
1974: 

(1) No owner or operator shall cause to be discharged into the 
atmosphere from an electric arc furnace any gases which: 

(a) Exit from a control device and contain particulate matter in 
excess of 12 mg/dscm (0,0052 gr/dscf); 

(b) Exit from a control device and exhibit 3.0 percent opacity 
or greater; 

(c) Exit from a shop and, due solely to operations of any 
electric arc furnaces or argon-oxygen decarbonization 
yessels, exhibit 6 percent or greater [than zero percent] 
shop opacity, except that if constructed before August 17, 
1983 then shop opacity must be only less than 20 percent 
during charging periods and only less than 40 percent during 
tapping periods. 

(2) No owner or operator shall cause to be discharged into the 
atmosphere from dust-handling equipment any gases which exhibit 
10 percent opacity or greater. 

(Publications: 
available from 
in Portland.) 

The publications(s) referred to in this rule are 
the office of the Department of Environmental Quality 

Stat. Auth,: ORS Ch. 468 
Hist: DEQ 16-1981,f. & ef. 5-6-81 

Standards of Performance for Kraft Pulp Mills 

340-25-630 The pertinent federal rules are 40 CFR 60.280 to 
[60.285] 60.286, also known as Subpart BB. The standards for kraft 
pulp mills' facilities, summarizing the federal standards set forth in 
Subpart BB, are applicable only to a recovery furnace, smelt dissolving 
tank, lime kiln, digester system, brown stock washer system, multiple
effect evaporator system, black liquor oxidation system, and condensate 
stripper system built or modified after September 24, 1976: 



( 1) No owner or operator shall cause to be discharged into the 
atmosphere particulate matter: 

(a) From any recovery furnace: 
(A) In excess of 0.10 g/dscm (0.044 gr/dscf) corrected to 8 
percent oxygen, or 
(B) Exhibit 35 percent opacity or greater; 

(b) From any smelt dissolving tank in excess of 0.10 g/Kg black 
liquor solids, dry weight (0.20 lb/ton); 

(c) From any lime kiln: 
(A) In excess of 0.15 g/dscm (0.067 gr/dscf) corrected to 

10 percent oxygen, when gaseous fossil fuel is burned; 
(B) In excess of 0.30 g/dscm (0.13 gr/dscf) corrected to 10 

percent oxygen, when liquid fossil fuel is burned. 

(2) No owner or operator shall cause to be discharged in the 
atmosphere Total Reduced Sulfur compounds, (TRS), which are 
hydrogen sulfide, methyl mercaptan, dimethyl sulfide, and 
dimethyl disulfide: 

(a) From any digester system, brown stock washer system, 
multiple-effect evaporator system, black liquor oxidation 
system, or condensate stripper system in excess of 5.0 ppm 
by volume on a dry basis, corrected to the actual oxygen 
content of the untreated gas stream; 

(b) From any straight kraft recovery furnace in excess of 5.0 
ppm by volume on a dry basis corrected to 8 percent oxygen; 

(c) From any cross recovery furnace in excess of 25 ppm by 
volume on a dry basis, corrected to 8.0 percent oxygen; 

(d) From any smelt dissolving tank in excess of 0.0084 g/Kg 
black liquor solids, dry weight (0.0168 lb/ton); 

(e) From any lime kiln in excess of 8.0 ppm by volume on a dry 
basis, corrected to 10 percent oxygen. 

(Publications: The publication(s) referred to in this rule are 
available from the office of the Department of Environmental Quality in 
Portland.) 

Stat. Auth.: ORS Ch. 468 
Hist: DEQ 16-1981, f. & ef. 5-6-81 



Standards of Performance for Lime Manufacturing Plants 

340-25-647 The pertinent federal rules are 40 CFR 60.340 to 60.344. 
also known as Subpart HH. The following standards set forth in ~ubpart HH 
apply to each rotary lime kiln used in the manufacture of lime. except 
those at kraft pulp mills. for which construction or modification of any 
facilitv affected by the rule commenced after May 3, 1977. Standards for 
Particulate: No owner or operator subiect to the provisions of this rule 
shall cause to be discharged into the atmosphere from any rotary lime kiln 
any gases which: 

(1) Contain particulate matter in excess of 0.30 kilogram per 
megagram (0.60 lb/ton) of stone feed, 

(2) Exhibit greater than 15 percent opacity when exiting from a dry 
emission control device. 

Standards of Performance for Flexible Vinyl and Urethane Coating gnd 
Printing 

340-25-700 The pertinent federal rules are 40 CFR 60.580 to 60.585. 
also known as Subpart FFF. The following emission standards set forth in 
Subpart FFF apply to each rotogravure printing line used to print or coat 
flexible vinyl or urethane products, for which construction, modification, 
or reconstruction was commenced after January 18, 1983. Standard for 
Volatile Organic Compounds (VOC): Each owner or operator subiect to this 
subpart shall either: 

(1) Use inks with a weighted average voe content of less than 1.0 
kilogram voe per kilogram ink solids, or 

(2) Reduce VOC emissions to the atmosphere by 85 percent. 

Standgrds of Perf ormgnce for VOC Leaks in Petroleum Refineries 

340-25-702 The pertinent federal rules are 40 CFR 60.590 to 
60.593, also known gs Subpart GGG, The following emission standards set 
forth in Subpart GGG apply to Volatile Organic Compound (VOC) leaks from 
petroleum refineries, modified or constructed after January 4, 1983, 



(1) voe leaks from the following components: 

(al Pumps 
(bl Compressors 
(cl Pressure relief devices 
(d) Sampling connection systems 
(el Open-ended valves or lines 
(fl Valves 

(2) The detailed standards are found in seven pages of federal rules 
(see 40 CFR 60.592 which references 60.482-1 to 60.482-10). along 
with the recordkeeping and reporting requirements. 

StaQd~rds of Performance for Synthetic Fiber Plants 

340-25-704 The pertinent federal rules are 40 CFR 60.600 to 
60.604. also known as Subpart HHft. The following emission standards set 
forth in Subpart HHH apply to each solvent-spun synthetic fiber process 
that produces more than 500 megagrams of fiber per year. that commenced 
construction or reconstruction after November 23. 1982. Standard for 
Volatile Organic Compounds (VOCl: No owner or operator shall cause the 
discharge into the atmosphere from any process. voe in excess of: 

(1) 10 kilograms of voe per megagram of solvent fed to the spinning 
solution preparation system or precipitation bath for processes 
producing acrylic fibers, or producing both acrylic and non
acrylic fiber types. 

(2) 17 kilograms of voe per megagram of solvent feed if producing 
only non-acrylic fiber types. 

Standards of Performance for Petroleum Dry Cleaners 

340-25-706 The pertinent federal rules are 40 CFR 60.620 to 
60.625. also known as subpart JJJ. The following work practice standards 
set forth in Subpart JJJ apply to petroleum dry cleaning plants with a 
total dryer capacity equal to or greater than 38 kilograms (84 pounds), for 
which construction or modification was commenced after December 14 1 1982. 
Standard for Volatile Organic Compounds: 

(1) Each dryer shall be a solvent recovery dryer. 

(2) Each filter shall be a cartridge filter, which shall be drained 
in its sealed housing for at least 8 hours prior to its removal. 

(3) Dryers, washers. filters, stills. and settling tanks shall have a 
leak repair instruction posted on the unit and printed in the 
operating manual by the manufacturer. 



Standards of Performance for Fiberglass Insulation Manufacturing 

340-25-715 The pertinent federal rules are 40 CFR 60.680 to 
60.685, also known as Subpart PPP. The following emission standard set 
forth in Subpart PPP applies to each rotary spin wool fiberglass insulation 
manufacturing line, for which construction, modification. or 
reconstruction was commenced after February 7, 1984. Standard for 
Particulate: No owner or operator shall cause to be discharged into the 
atmosphere from an affected facility any gases which contain particulate 
matter in excess of 5,5 kg/Mg (11.0 lb/ton) of glass pulled. 

Compliance 

[340-25-700] 340-25-800 Compliance with standards set forth in this 
rule shall be determined by performance tests and monitoring methods as set 
forth in the Federal Regulation adopted by reference in rule 340-25-530. 

More Restrictive Regulations 

[340-25-705] 340-25-805 If at any time there is a conflict between 
Department or regional authority rules and the Federal Regulation (40 CFR, 
Part 60), the more stringent shall apply. 

(Publications: The publications incorporated by reference in this 
rule are available from the office of the Department of Environmental 
Quality in Portland.) 
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VICTOR ATIYEH 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. F, June 7, 1985, EQC Meeting 

Proposed Approval of Noise Inspection and Comoliance 
Agreement for Tri-Met Diesel Bus Fleet 

On April 16, 1984, a petition for rulemaking was received from the Livable 
Streets Coalition, asking that Portland area motor vehicles be inspected 
for excessive noise as part of the current air emission inspection program. 
The petition requested that all major motor vehicle categories, including 
Tri-Met's diesel transit buses, be included in a noise inspection program. 

After Commission acceptance of the petition, public hearings were held and 
on November 2, 1984 rules were adopted for noise emission inspection of 
light duty vehicles (autos and light trucks) and motorcycles. The 
Commission also directed the Department to develop, prior to April 1, 1985, 
an agreement that would ensure that all of Tri-Met's buses are maintained 
to appropriate noise emission limits. As a proposed agreement was not 
ready for Commission consideration prior to April 1st a status report of 
the development of the inspection agreement was provided at the March 8, 
1985 EQC meeting. That review provided the Commission the opportunity to 
provide comment and guidance on the development of this agreement. 

Since the March 8th EQC meeting, the Department and Tri-Met staff, 
following the guidance of the Commission, have developed a proposed 
agreement (Attachment 1) that is acceptable to Tri-Met. If this agreement 
is found acceptable to the Commission, it should be approved. 
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Discussion 

The Tri-County Metropolitan Transportation District of Oregon (Tri-Met) 
owns and operates a fleet of approximately 600 diesel powered transit buses 
providing public transportation to portions of Multnomah, Clackamas, and 
Washington counties. As these buses operate within noise sensitive 
neighborhoods and the Portland Transit Mall, significant noise impacts will 
occur from any bus with a defective exhaust system. Initial studies 
conducted in July, 1984 indicated that as many as 18 percent of the Tri-Met 
bus fleet would exceed current standards. Thus, it was concluded that 
these vehicles should be included within a program that ensured noise 
emissions were reduced and maintained to appropriate limits established for 
each sub-fleet of Trl-Met buses. 

Standards 

At the March 8th EQC meeting, the Department agreed with Tri-Met on a new 
stationary test procedure to measure noise emissions from their diesel bus 
fleet. At this time, Tri-Met has measured approximately 20 percent of its 
fleet and has determined representative noise ratings for each subfleet of 
buses using the new test procedure.. These ratings were determined from 
data gathered from buses with no detectable defects in either the exhaust 
system or other major potential noise generating components. 

For each subfleet of Tri-Met buses a maximum rating has been established. 
This sound level is typically 3 to 4 decibels above the average of the 
subfleet. However, the maximum rating does reflect the sound level of a 
bus deemed to be in good condition and repair. 

Tri-Met has determined that buses with defective equipment that increase 
sound emissions typically will produce levels 5 to 10 decibels louder than 
the same bus after it has been repaired. Thus, the Department agrees with 
Tri-Met that use of the maximum sound rating for each subfleet should 
ensure that buses with noise control defects will be identified. 

Trl-Met currently operates 18 diesel bus subfleets. Four subfleets 
(numbers 14, 16, 27,and 30) are scheduled to be sold in the near future. 
The 27 buses in this group were, therefore, not included in the proposed 
inspection and compliance program. 

The maximum noise ratings of the remaining subfleets ranged from 84 dBA to 
91 dBA. Evaluation of ratings and subfleets led staff to recommend 
standards at three levels. A standard of 90 dBA is proposed for 5 
subfleets with ratings from 88 to 91 dBA. This group includes 
approximately 225 buses with 143 buses rated at 91 dBA and 82 buses rated 
at 88 dBA. 
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The second standard is proposed at 87 dBA and would include 7 subfleets 
with noise ratings of 85 to 87 dBA. Approximately 279 buses are in this 
group with 2~8 rated at 87 dBA, 20 rated at 86 dBA, and 11 rated at 85 dBA. 

The third proposed standard would include 2 subfleets with a total of 
approximately 94 buses with a rating of 84 dBA. Thus, the proposed 
standard for this group is 84 dBA. 

Exceptions 

As Tri-Met has only tested approximately 20 percent of its fleet at this 
time, there may be some instances of individual buses, in good repair and 
condition, exceeding the proposed standards. It is, therefore, proposed to 
provide authority for the Department to authorize an exception to a bus 
that is no more than 2 dBA above the standard and has been determined by 
staff to have all noise control equipment in good repair and condition. 

Certification 

The agreement requires Tri-Met to annually, prior to December 31st, inspect 
and, ir necessary, repair each bus identified by the 14 subfleets. Each 
bus must be issued a standard Certificate of Compliance available through 
the Department's motor vehicle inspection program. As Tri-Met will conduct 
a "motor vehicle fleet operation" as provided in the vehicle inspection 
rules, each certificate will be issued by the Department for a $3.00 fee. 
This fee is identical to that assessed all other fleet operations and is 
necessary to audit compliance with the program. 

Review 

The proposed agreement requires an annual review to ensure the inspection 
and compliance effort is providing satisfactory results. This review will 
ensure the program is evaluated and provide a period to make any necessary 
adjustment to improve program results. 

Summation 

1. A rulemaking petition, requesting mandatory inspection of motor 
vehicle noise emissions, including Tri-Met's diesel powered bus fleet, 
was filed on April 16, 1984. 

2. After Commission acceptance of the petition, the Department was 
directed to develop an agreement that would ensure that all of Tri
Met 1 s diesel powered buses are maintained to appropriate noise 
emission limits. 

3. As the result of extensive testing and development effort by Tri-Met, 
a proposed agreement has been written that has been accepted by Tri
Me t' s admini strati on. 
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4. The proposed agreement includes the following: 

a) AlL buses will be tested and certified annually, prior to 
December 31st, and issued a Department Certificate of Compliance 
under the fee schedule assessed to other vehicle fleet operators 
issuing these certificates. 

b) DecibeL standards and testing procedure are specified for each of 
Tri-Met 1 s 14 subfleets comprising a total of approximately 598 
diesel powered transit buses. 

c) Provisions are included for the Department to provide exceptions 
for individual buses, in good repair and condition, that do not 
exceed standards by more than 2 decibels. 

d) Recordskeeping and audit provisions will ensure the Tri-Met fleet 
self-inspection program is providing satisfactory results. 

e) An annual review period will ensure progress of tne program is 
reviewed and any necessary adjustments are made. 

Director's Recommendation 

Based on the summation, it is recommended that the Commission accept the 
proposed noise inspection and compliance agreement for Tri-Met diesel bus 
fleet and execute the agreement. 

( 
' 

Fred Hansen 

Attachments 1. Proposed Tri-Met Agreement 

John Hector:p 
An2 
229-5989 
May 24, 1985 



INTERGOVERNMENTAL AGREEMENT 

(ORS 190.110) 

This is an agreement between the State of Oregon, 

A ttachrnent 1 
Agenda Item F 
June 7, 1985 
EQC Meeting 

Environmental Quality Commission, the "EQC", and Tri-County 

Metropolitan Transportation District, "Tri-Met", a municipal 

corporation of the State of Oregon. 

Recitals 

1. The Tri-County Metropolitan Transportation 

District of Oregon owns and operates a fleet of transit 

buses providing public transportation to portions 

of Multnomah, Clackamas and Washington Counties in 

the State of Oregon. 

2. Motor vehicle noise, including noise generated 

by transit buses, is a significant environmental problem 

given the high density of persons and motor vehicles 

in the service area of T.ri-Met. 

3. Studies conducted by Tri-Met and the Department 

of Environmental Quality have determined that a number 

of Tri-Met's transit buses exceed the maximum allowable 

noise levels set forth in Oregon Administrative Rules 

340-35-030(l)(a), Table 2, as adopted by the Environ-

mental Quality Commission. 

IN RECOGNITION of the foregoing and to evaluate the 

effect of a compliance effort on over-all noise emissions, 

Tri-Met and the Environmental Quality Commission hereby 

agree to establish a compliance program to reduce and mini-
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mize motor vehicle noise. 

A. Annual Certification 

Each bus identified by Tri-Met sub-fleet numbers listed 

in subsection B shall be certified annually prior to December 

31st of the inspection year, beginning with 1985, and issued 

a Certificate of Compliance. The fee assessed for Cer

tificates of Compliance shall be identical to that estab

lished in OAR 340-24-307 which is currently $3.00 per cer

tificate issued for motor vehicle fleet operation. 

B. Noise Emission Standards 

The maximum allowable noise emission standards for 

Tri-Met buses shall be as follows: 

Sub-Fleet Number Population Allowable Limit, dBA 

19 13 90 

20 31 90 

28 99 90 

31 3 90 

26 79 90 

15 7 87 

18 10 87 

21 135 87 

23 9 87 

33 87 87 

22 20 87 

32 11 87 

29 19 84 

34 75 84 
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C. Testing Procedure 

C.l Test Site and Instrument Setup. 

l.a The site shall be a flat, open space free 

of large, reflecting surfaces such as vehi

cles, buildings, walls or signboards within 

50 feet of either the bus or the microphone. 

l.b The area between the bus and the microphone 

shall have a surface of concrete, asphalt, 

or similar hard, non-porous material. It 

may be wet or dry but it shall not be covered 

with snow or some other sound-absorbing 

substance. 

l.c Measurements shall not be made during falling 

precipitation or if there is a wind speed 

more than 10 mph. 

l.d Measurements shall not be made unless the 

ambient sound level is at least 10 dBA lower 

than the level of the bus. 

l.e The microphone shall be mounted on a tripod 

and positioned 25 feet ± 1 foot from the 

centerline of the bus, and 5 feet ± 1 foot 

above the ground opposite the louder side 

of the bus. 

l.f If the engine compartment is in the rear 

of the bus, the microphone shall be positioned 

in line with the rear bumper. For any other 
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location of the engine compartment, the 

microphone shall be positioned in line with 

the center of the engine compartment. 

l.g Only two people may be within 10 feet of 

the microphone during rating tests. 

C.2 Procedure 

2.a The bus shall be tested in a stationary 

position with the brakes set and the trans-

mission selector in the forward drive po-

sition. 

2.b The throttle pedal shall be fully and quickly 

depressed for approximately 10 seconds, 

causing the engine to stall against the 

resistance of the torque converter. 

2.c The stabilized measurement occurring at 

the end of the 10-second test period shall 

be used to report the sound level rating 

of the bus. 

2.d One measurement is normally sufficient, 

but if more than one measurement is obtained 

in a test sequence, then the tests shall 

be continued until the results stabilize. 

The stabilized result shall be reported 

as the sound level rating. 

2.e The sound level rating shall be the whole 

number nearest the measured number and frac-
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tion. If the fraction is one-half, the 

measurement shall be rounded up to the nearest 

whole number to obtain the sound level rating. 

2.f While it is unavoidable to find small vari

ations among results due to differences 

in sites, instrumentation, and bus condition, 

the allowance for this variation is incor

porated into the applicable bus sound level 

standard rather than applied to the sound 

level rating based on measurement. 

C.3 Requirements for Sound Measuring Instruments 

and Personnel 

3.a The sound measuring system shall conform 

to American National Standards Institute 

standard Sl.4-1971 Type 1 or Type 2. 

3.b Sound measurements shall be taken on the 

"A-weighting" frequency response and the 

"fast" dynamic indicator response. 

3.c The instrument shall be field calibrated 

immediately prior to use according to manu

facturer's procedures. 

3.d Within one year prior to use, the sound 

level measuring instrument and field cali

brator shall receive a laboratory calibration 

in accordance to the manufacturer's speci

fications. 
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3.e Personnel conducting sound measurements 

shall have been trained and experienced 

in the use of sound measuring equipment 

and the procedures to measure bus noise 

emissions. 

D. Repair Policy 

Following the completion of noise testing at each 

of Tri-Met's operating facilities, those buses whose noise 

emissions are in excess of the standards will be identified. 

Once identified, those buses will be scheduled for repairs 

to correct deficiencies such as exhaust leaks which are 

known to adversely impact noise emissions. After reme-

dial repairs have been made to each bus originally determined 

to be noncompliant with noise standards, supplementary 

testing will be conducted to insure ultimate compliance 

with those standards. 

E. Records 

Tri-Met will supply noise testing records related 

to all diesel buses operated in transit service to the 

DEQ annually on or before March 1st for the previous inspection 

year. These records will contain all information concerning 

initial noise testing, necessary repairs to noncompliant 

buses, supplementary noise testing, dates of all activities, 

and any other relevant information. 

F. Audit 

The Department of Environmental Quality may audit 

Tri-Met's compliance with noise standards by reviewing 
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inspection records, procedures, and other relevant information 

and by conducting noise testing of a representative sample 

of Tri-Met's buses. 

G. Preventive Maintenance 

Tri-Met will modify preventive maintenance schedules 

and practices where applicable to more closely monitor 

potential noise-related problems such as exhaust leaks. 

H. Exceptions 

The standards established in this Agreement should 

ensure that sound control devices on buses are maintained 

in good condition and repair. If Tri-Met determines that 

a specific bus still exceeds the standard by no more than 

2 dBA after all reasonable inspection and repair of sound 

control devices have been conducted, it may apply for an 

exception. The Department may issue an exception for any 

bus that does not exceed the standard by more than 2 dBA 

after it is determined that all reasonable inspection and 

repair of sound control devices have been accomplished. 

I. Review of Agreement 

This agreement shall be reviewed by the parties prior 

to July 1, 1986, and if deemed appropriate, amended or 

supplemented on or before such date. 
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J. Term of Agreement and Termination 

This agreement shall remain in full force and effect 

until mutually terminated by the parties. 

IN WITNESS WHEREOF the parties have executed this 

agreement. 
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ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

Title 

Date 

TRI-COUNTY METROPOLITAN TRANSPORTATION 
DISTRICT, A MUNICIPAL CORPORATION 
OF THE STATE OF OREGON 

Title 

Date 



VICTOR ATIYEH 
(lQVERNOR 

DE0-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. H , June 7, 1985 

Request for Extension of a Variance for the Miscellaneous 
Products and Metal Parts Industry From OAR 340-22-170(4l(j) 
Which Limits Solvent Content of Coatings 

Background and Problem Statement 

The Miscellaneous Products and Metal Parts industry was granted a class 
variance until July 1, 1985 from the volatile organic compounds (VOC) 
emission limits by EQC Agenda Item G approved on November 18, 1983. This 
industry paints various metal parts and is subject to limitations on the 
amount of solvent in the paint. The VOC solvents are precursors in the 
formation of ozone. The Portland area is in nonattainment of the ozone 
ambient air quality standard. The variance was dependent upon the related 
EQC Agenda Item M approved at the same meeting which directed the 
department to propose a revised ozone State Implementation Plan (SIP) for 
the Portland Metropolitan area. The class variance expiration date of July 
1, 1985 was based upon the revised ozone SIP being presented to the EQC 
before that date. Due in part to delays in the analysis of automotive VOC 
emissions and the commitments to developing the Medford carbon monoxide 
strategy, the ozone SIP revision has not yet been completed and the 
Miscellaneous Products and Metal Parts industry faces essentially the same 
conditions which prompted the initial granting of the variance. A copy of 
Agenda Items G and M from the November 18, 1983, EQC meeting are attached 
(attachments 1 and 2). 

Discussion 

The contention of the Agenda Item G report that reducing the solvent 
emissions from coating most miscellaneous metal parts is "technology 
forcing" instead of reasonably available control technology (RACT) still 
applies. The attached "Status of Miscellaneous Painting Sources In 
Portland Area" (attachment 3) shows the current compliance status of these 
sources. Of the 22 sources subject to the rule, only five have achieved 
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compliance by switching to compliance coatings. Note that many of these 
sources are achieving compliance under the "bubble rule" which allows the 
coating rule to be exceeded provided that emissions are reduced elsewhere 
in the plant. An increase in business could cause these sources to request 
emission increases and move into noncompliance unless they are able to 
change their coating formulations. 

Agenda Item M from the November 18, 1983, EQC meeting did not include a 
date when the revised ozone SIP would be presented to the Commission. The 
Department planned to present the revised SIP no later than December 31, 
1984. However, because projected traffic counts for the Portland area were 
not received until February 22, 1985, and due to staff commitments to the 
Medford carbon monoxide issue, the Department now plans to complete the 
proposed SIP revision and proposed rule revision by October of this year. 
This time period is necessary to allow for review by the air quality 
advisory committee. It will require another three months for the public 
hearings and adoption process to be completed before any rule changes are 
adopted which would change the emission limits for the Miscellaneous 
Products and Metal Parts industry. 

The Commission may grant a variance to the subject industry in accordance 
with ORS 468.345(1)(c) and (d) when no other alternative facility or method 
of handling is yet available and if strict compliance would result in 
substantial curtailment or closing down of a business, plant, or operation. 

Alternatives 

The Commission has the following alternatives: 

Alternative 1 

The Commission could grant a variance extension to the Miscellaneous 
Products and Metal Parts industry from OAR 340-22-170(4)(j) until 
its January 1986 meeting. The class variance would allow the industry to 
be included in the Department's analysis of the Portland ozone control 
strategies. Low solvent emitting coating technology is not available for 
most applications and strict compliance would result in substantial 
curtailment or closing down of these operations. 

Alternative 2 

The Commission could require each source which has not yet requested a 
variance to do so and have the Department process all the variances 
individually. The results would be similar to the industry-wide variance 
alternative listed above. 

Alternative 3 

The Commission could decline to grant the variances extension in which case 
approximately 14 of the sources listed on attachment 3 would continue to be 
in violation of OAR 340-22-170(4)(j) or could fall into violation if 
business increased. The Department would be obligated to initiate further 
action, including enforcement actions, to gain compliance. 
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Summation 

1. OAR 340-22-170(4)(j) limits the solvent emissions from coating lines 
for the Miscellaneous Products and Metal Parts industry. 

2. Compliance coatings and the systems to apply the coatings are 
generally not available to the companies included in the Miscellaneous 
Products and Metal Parts industry. 

3. The Department recommends that an extension of the industry-wide 
variance from OAR 340-22-170(4)(j) be granted until January 31, 1986. 

4. If a variance is granted, the Department will include revising this 
rule in its study of alternative control strategies. Both are to be 
completed by October of this year. Any relaxation of the coatings 
rule will have to be made up from other source categories. 

5. ORS 468.325 provides that the Commission may grant specific variances 
if it finds that strict compliance with the rule or standard is 
inappropriate because: 

a. Conditions exist that are beyond the control of the persons 
granted such variance; 

b. Special circumstances render strict compliance unreasonable, 
burdensome, or impractical due to special physical conditions or 
cause; 

c. Strict compliance would result in substantial curtailment or 
closing down of a business, plant, or operation; or 

d. No other alternative facility or method of handling is yet 
available. 

6. Strict compliance would be unreasonable and impractical at this time 
due to the fact that no other alternative facility or method of 
coating is yet available and strict compliance would result in 
substantial curtailment or closing down of a business, plant, or 
operation. 

Director's Recommendation 

Based upon the findings in the Summation, it is recommended that the 
Commission grant an extension of variance for the Miscellaneous Products 
and Metal Parts Industry with the following conditions: 

1. The requirements of OAR 340-22-170(4)(j) be waived for all affected 
sources until January 31, 1986. 
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2. The Department include the Miscellaneous Products and Metal Parts 
industry in its alternative control strategy analysis for the Portland 
ozone SIP and rule revision, due to be completed by October of 1985 
and presented to the Commission for final adoption no later than 
January 31 , 1 9 86 • 

Fred Hansen 

Attachments: 1. Agenda Item G Report dated 11-18-83 

Ray Potts:n 
AP41 
229-6093 
May 22, 1985 

2. Agenda Item M Report dated 11-18-83 
3. Status of Miscellaneous Painting Sources in Portland Area 
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522 SOUTHWEST 5th l\\/ENUE, PORTLAND, OR 97204 PHONE (503) 229-5686 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Acting Director 

Agenda Item No, G, November 18, 1983, EQC Meeting 

Request for a Variance for the Miscellaneous Products and 
Metal Parts Industry From OAR 340-22-170(4)( il Which Limits 
Solyent Content of Coatings. 

Background and Problem Statement 

The Miscellaneous Products and Metal Parts industry is one of the 
categories covered by the Department's Surface Coating in Manufacturing 
Rule (OAR 340-20-170(4)(j)), This rule limits solvent content of coatings 
used in the Portland Metropolitan area in order to reduce emissions of 
volatile organic compounds (VOC), This source category includes industries 
not elsewhere categorized in the VOC rules, and not covered by an exemption 
in the rules. Sources producing primary metal products, fabricated metal 
products, machinery, electrical and electronic equipment, transportation 
equipment, instruments, and other miscellaneous manufactured products are 
included under this rule. OAR 340-22170(4)(j) prohibits emissions of 
solvent vapors from a coating line where coatings containing solvents are 
greater than the amounts given below as delivered to the coating 
applicators: 

A. Clear Coatings 4.3 lbs/gal 
B. Force Air Dried or Air Dried 3,5 lbs/gal 
c. Extreme Performance Coatings 3,5 lbs/gal 
D. Other Coatings (i.e., powder, 3,0 lbs/gal 

oven dried at 195° F or higher) 

The rule was adopted in accordance with provisions of tbe 1977 Clean Air 
Act Amendments, which required revisions to the State Implementation Plans 
(SIP) for ozone. The U.S. Environmental Protection Agency (EPA) has 
specified that the SIP revisions for areas designated as nonattainment for 
the ozone standard should contain, as a minimum, regulations for 
controlling volatile organic compound (VOC) emissions from stationary 



EQC Agenda Item No. G 
November 18, 1983 
Page 2 

sources. These regulations must provide for the implementation of 
reasonably available control technology (RACT). 

To assist the states in defining RACT, the EPA Office of Air Quality 
Planning and Standards prepared a series of Control Technique Guideline 
(CTG) documents. The recommended emission limits for coating operations 
are based on the use of coatings low in organic solvents. The CTG document 
recommends four different emission limitations based on the type of 
"~?ting, the number of colors or color changes, and the method of drying. 
The applicable control technology to meet the emission limitations includes 
process modifications (such as conversion to water based coatings, electro
deposition, higher solids coatings or powder coatings) and exhaust gas 
treatment (such as incineration and carbon adsorption). 

Sources subject to this rule were required to be in compliance by December 
31, 1982. A list of companies affected by the rule is included as 
Attachment 1. The Department has made a substantial effort to gain 
compliance with the coatings rule without much success. Of the 25 sources 
affected by the rule, 21 have not achieved compliance. 

The Department is requesting the Commission to grant a variance to the 
Miscellaneous Products and Metal Parts industry from the VOC rule until 
July 1, 1985, to allow the Department to include this industry in 
its study Of alternative control strategies for VOC which is discussed in 
Agenda Item M. 

Discussion 

It appears now that reducing the solvent emissions from coating operations 
is "technology forcing" instead of reasonably available control technology 
(RACT). It appears that EPA placed too much emphasis on reducing the 
solvent content of coatings without considering the entire coating system. 
There are many available low emitting coating materials on the market. The 
coating material is, however, only one part of the coating system. A 
change in coating material affects all parts of the system including: 

A. Cleaning the item to be coated, 
B. Equipment used to apply the coating, 
c. Oven to dry the coating, 
D. Time for coating to dry, 
E. Protection provided to the item by the coating, 
'· Method of stripping the coating for refinishing, 
G. Quality assurance testing, and 
H. Customer acceptance of the appearance of the coated product. 

Each manufacturer must develop a coating system that will work for each 
product. 

On the attached list of sources (Attachment 1), four sources have achieved 
compliance, two by use of water base paints and two by bubbling with 
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emission reductions from non-coating processes. Two sources, FMC and 
Winter Products, were previously granted variances by the Commission until 
1987. Two additional· sources, Northwest Marine Iron Works and Union 
Pacific, have requested variances. The letters of request for a variance 
from each of these sources are included in Attachments 2, 3, 4, and 5 
respectively. 

Tne reduction in emissions resulting from the application of this rule 
averages an 18 % reduction in total emissions from the plant sites 
involved. This is because the rule only applies to the coating line, 
requiring about a 50% reduction in solvent used. Other VOC emitting 
operations at these plants are not covered by the rules. Compliance with 
the rule results in less than 400 tons per year reduction in voe emissions 
in the Portland airshed. This reduction is less than 1% of the total 
controlled voe emissions •. 

When installing new or replacement coating lines, industry tends to use 
available low emitting coating systems because of the inherent cost savings 
resulting from· using less solvent. These low emitting systems are presently 
available for a narrow range of applications. 

The only add-en control equipment that has been used on coating line vapors 
is incineration. An incinerator would burn over 90% of the solvent vapors 
fed to the incinerator by the capture hoods and ducts. Although inciner
ation is an efficient way to destroy voe, the large amount cf air us.ed with 
paint spray booths has prevented anyone from using incineration to meet the 
rule. (Two sources in two other surface coating categories use 
incineration, but they are able to limit the amount of air used.) 

If a variance is granted to the Miscellaneous Products and Metal Parts 
industry until July 1, 1985, the subject industry can be included in the 
Department's study of alternative control strategies. The two existing 
variances, FMC and Winter Products, extend until 1987. These two variances 
are net affected by this request. 

The Commission may grant a variance to the subject industry in accordance 
with ORS 468.345('1)(c) and (d) when no other alternative facility or method 
of handling is yet available and if strict compliance would result in 
substantial curtailment or closing down of a business, plant or operation. 

Al ternatiyes 

The Commission has the following alternatives: 

Alternative 1 

The Commission could grant a variance to the ~J.scellaneous Products and 
Metal Parts industry from OAR 340-22-170(4)(j) until July 1, 1985. The 
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existing FMC and Winter Products variances would not be incorported into 
this class variance. The class variance would allow the industry to be 
included in the Department's study of alternate VOC control strategies. 
Low sol vent emitting coating technology is not avail able for most 
applications and strict compliance would result in substantial curtailment 
or closing down of these operations. 

Alternative 2 

The Commission could require each source which has not yet requested a 
variance to do so and have the Department process all the variances 
individually. The results would be similar to the industry-wide variance 
alternative listed above. 

Alternative 3 

The Commission could decline to grant the variances in which case the 21 
sources listed would continue to be in violation of OAR 340-22-170(4)(j). 
The Department would be obligated to initiate further action, including 
enforcement actions, to gain compliance. 

Summation 

1. OAR 340-22-170(4)(j) limits the voe solvent emissions from coating 
lines for the Miscellaneous Products and Metal Parts industry. 

2. Compliance coatings and the systems to apply the coatings are 
generally not available to the companies included in the ~.iscellaneous 
Products and Metal Parts industry. 

3. The Department recommends that an industry-wide variance from OAR 340-
22-170(4) (j) be granted until July 1, 1985. 

4. If a variance is granted, the Department will reconsider the need for 
this rule in its study Of alternative control strategies for VOC 
control which is due to be completed by December 31, 1984. Any 
relaxation of the coatings rule will have to be made up from other 
source categories. 

5. FMC and Winter Products have already received variances until 1987. 

6. The total amount of VOC emissions reductions is estimated at less than 
400 tons/year in the Portland area or less than 1% of the total 
emissions. 

7. ORS 463.325 provides that the Commission may grant specific variances 
if it finds that strict compliance with the rule or standard is 
inappropriate because: 



EQC Agenda Item No. G 
November 18, • 1983 
Page 5 

a. Conditions exist that are beyond the control of the persons 
granted such variance; 

b. Special circumstances render strict compliance unreasonable, 
burdensome, or impractical due to special physical conditions or 
cause; 

c. Strict compliance would result in substantial curtailment or 
closing down of a business, plant, or operation, or; 

d. No other alternative facility or method of handling is yet 
available. 

8. The Commission should find that strict compliance would be 
unreasonable and impractical at this time due to the fact that no 
other alternative facility or method of coating is yet available and 
strict compliance would result in substantial curtailment or closing 
down of a business, plant, or operation. 

Aqting Director's Recommendation 

Based upon the findings in the Summation, it is recommended that the 
Commission grant a variance for the Miscellaneous Products and Metal Parts 
Industry with the following conditions: 

1. The requirements of OAR 340-22-170(4)(j) be waived for all affected 
sources until July l, 1985. 

2. The FMC and Winter Products variances remain in effect as originally 
granted by the Commission. 

3. The Department include the Miscellaneous Products and Metal Parts 
industry in its alternative control strategy .analysis for voe control 
due to be completed by December 31, 1984. 

Attachments: 

RAY POTTS :a 
229-6093 

ryV0j-r-:L !~~,,~ 
Michael J. Downs 

1. List of Miscellaneous Products and Metal ·Parts industry. 
2. FMC variance. 
3. Winter Products variance. 
4. Northwest ~.arine Iron request for variance. 
5. Union Pacific Railroad request for variance. 

October 17, 1983 
AA3907 
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MEMORANDUM 

To: 

From: 

Subject: 

BACKGROUND 

Environmental Quality Commission 

Acting Director 

Agenda Item No. M, November 18, 1983, EQC Meeting 

Informational Report on the Ozone Control Strategy and VOC 
Growth Cushjon for the Portland-vancouver AQMA (Oregon 
Portion). 

The Portland-Vancouver Air Quality Maintenance Area (AQMA) is one of three 
areas in Oregon which have been designated as nonattainment for ozone. The 
ozone control strategy for the Portland-Vancouver AQMA was adopted by the 
Commission as a part of the State Implementation Plan (SIP) on July 16, 
1982. This strategy was approved by the Environmental Protection Agency 
(EPA) on October 7, 1982. 

The ozone strategy consists of previously committed control measures to 
reduce volatile organic compound (VOC) emissions from transportation and 
industrial sources. The Portland ozone analysis indicated that the ozone 
control strategy would be adequate to meet the ozone standard and provide a 
small voe growth cushion by 1987. The ozone modeling projected that voe 
emissions in 1987 would be 1700 kilograms per day (kg/day) lower than the 
voe emission levels required to just meet the ozone standard. 

Subsequent to the adoption of the Portland ozone strategy in July 1982, the 
Department has received requests for VOC emission increases which would 
exceed the available VOC growth cushion. As a result of these requests, 
the Department has updated the Portland ozone analysis and outlined 
alternatives for handling voe emission increases. 

ALTERNATIVES AND EVALUATION 

Ozone is an odorless and potentially toxic gas associated with 
photochemical smog •. It is formed by photochemical reactions in the 
atmosphere between oxides of nitrogen and volatile organic compounds (Voe) 
in the presence of direct sunlight and warm temperatures. Reducing voe 
emissions is the accepted method of lowering ozone levels. 
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yoc Emission Trend 

The base year for _the Portland area VOC emission inventory is 1980. VOC 
emissions have decreased substantially since 1980 as outlined in Figure 1. 
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Figure 1. VOC Emission Trend in the Portland-Vancouver AQMA (Oregon Portion), 

VOC emission inventories for stationary and mobile sources are summarized 
in Table 1. Highway VOC emissions in the Portland area have decreased sub
stantially since 1980, primarily due to the Federal Motor Vehicle Emission 
Control Program (Federal tailpipe program) and the Portland motor vehicle 
inspection and maintenance (I/M) program. VOC emissions from petroleum 
marketing and storage sources decreased substantially during the 1980-1982 
period due to the installation of: floating roofs, secondary roof seals, 
and vapor recovery systems on loading racks at gasoline terminals; vapor 
return systems on gasoline bulk plants; and Stage I controls on gasoline 
service stations, Some VOC emission decreases in other stationary source 
categories resulted from new control equipment but the major decreases were 
from reduced production due to the current economic recession. 
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Table 1. Portland-Vancouver AQMA (Oregon Portion) VOC Emission 
e tor ·es. 

Source 
Category 

Stationary Sources 
Mobile Sources 

Total 

a Average summer weekday. 

Volatile Organic 
1980 

84,721 
78 .983 

163, 704 

Compound Emissions (kg/day) a 
1981 1982 

71 ,980 59' 121 
71. 378 63 .774 

143,358 122,895 

The Portland ozone strategy adopted in July 1982 identified a growth 
cushion of 1700 kg/day, of which 85% (1445 kg/day) was allocated to Oregon 
and 15% (255 kg/day) to Washington. Of this grawth cushion, a total of 
1198 kg/day has been allocated by the Department for industrial expansion 
(786 kg/day to FMC Corporation) and transportation system revisions and 
updates (412 kg/day). 

Two metal coating fil"!lls are currently operating under temporary variances 
from the VOC rules. A class variance for the metal coating industry is 
requested under a separate Agenda Item (No. G). These variances would 
allow voe emissions to increase by a total of less than 400 tons per year 
(about 990 kg/day) until 1987. · The temporary emissions increases 
associated with these variances are not expected to interfere with the 
demonstration of reasonable further progress (RFP) during the 1982-1987 
period. 

Ambient Ozone Trend 

Ambient ozone levels in the Portland area have generally improved over the 
last seven years. The number of ozone standard exceedances has decreased 
from 17 in 1977 (actually an estimated 7 exceedances after adjustment for 

·the calibration change) down to 2 exceedances per year in both 1982 and 
1983. Five exceedances were recorded during an abnormal heat wave in 
August 1981. Ambient ozone levels in the Portland area are summarized in 
Table 2. 

Table 2. 

Year 

1977 
1978 
1979 
1980 
1981 
1982 
1983 

Summary of Ambient Ozone Levels 
Area From 1977 to 1983. 
2nd Highest Ozone Day (ug/m3)a 
Sauyie Carus Milwaukie 

208 443 302 
245 302 270 
310 216 216 
164 196 171 
213 421 208 
235 229 226 

97 182 244 

(Hourly Average) in the Portland 

No. of Days Oyer 235 ug/m3 
Sauyie Carus Milwaukie 

0 15 2 
2 9 5 
1 1 0 
0 0 0 
0 5 0 
1 1 0 
0 0 2 

a Pre-1979 ozone levels were measured with a different calibration method. 
The pre-1979 levels should be reduced by 20-25% for comparison with 1979 
and later values. 
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Updated Analysis of the Ozone Strategy 

The 1982 ozone strategy projected a small VOC growth cushion. Most of this 
growth cushion has been allocated as outlined in Table 3. The Department 
and the Metropolitan Service District (Metro) have updated the stationary 
and mobile source emission inventories. The Department used the updated 
emission inventory projections to reevaluate the ozone control strategy. 
The results of this reevaluation confirm that the ozone strategy is not 
adequate to accommodate future voe emission needs. 

Table 3. VOC Growth Cushign Allocation for the Portland-Vancouyer AOMA. 
VOC Growth Cushion (kg/day) 

Description Oregon Washington Comments 

Base Cushion 1700 

Washington Allocation -255 

Industrial Allocation -786 

Transportation 
Allocation 

Net Growth Cushion 

-360 

299 

+255 

-52 

203 

Before adjustments. 

Allocated to Washing
ton in July 1982. 

Allocated to FMC in 
June 1983. 

Allocation for I-205 
and transportation 
revisions. 

Local industries have requested VOC emission increases which are greater 
than the available growth cushion. For example, the growth cushion is not 
sufficient to accommodate a permanent rule relaxation for metal coating 
firms, which WOUld require about 990 kilograms per day Of VOC growth 
cushion. The Department has evaluated various alternatives for dealing 
with this problem. 

Growth Cushion Alternatiyes 

The Portland-Vancouver AQMA ozone strategy adopted by the Commission in 
1982 indicated that Oregon would administer a new source review program 
utilizing the growth cushion concept. The Portland-Vancouver AQMA ozone 
strategy adopted by the State of Washington in 1982 indicated that Washing
ton would operate in an offset mode, requiring voe emission offsets by any 
new or expanded industry locating in the Washington portion of the AQMA. 
EPA subsequently approved the ozone control strategies submitted by both 
States and recognized the compatability of the two approaches. 
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Since it now appears that the needed VOC increases exceed the available 
growth cushion, the Department has identified the following alternatives 
for dealing with this problem: 

1. The Department could administer the new source review program 
using the growth cushion concept until the available growth 
cushion is used up, followed by an offset program. 

2. The Commission could adopt additional VOC control measures for the 
Portland area, thus increasing the available growth cushion, and 
the Department could continue to administer the new source review 
program using the growth cushion concept for several years 
(depending on the magnitude of the voe reduction from new control 
measures). 

An offset program is viewed by some as a major impediment to growth and 
development. The Department has favored a growth cushion approach whenever 
possible in order to remove this impediment to growth and development with
out sacrificing air quality objectives. The continuation of the growth 
cushion approach in the Portland area in future years would require the 
adoption of additional control measures. The major potential VOC control 
measures for stationary sources which were identified in the 1982 ozone 
strategy are outlined in Table 4. 

Table 4. Potential Future VOC Reductions From Stationary Sources in the 
Port a d Area. 

Source Category VOC Emission Reduction (kg/day) 

Service Station Unloading (Stage II) 
Architectural Coating 
Dry Cleaning (Stoddard) 
More Stringent Gasoline Terminal Rule 

4,440 
6,2ooa 

380 
87ob 

a This control measure may be technology-forcing in Oregon's climate. 
b This rule change would require more stringent controls on 2 of the 9 

terminals in the Portland area; the other 7 terminals already provide 
more stringent controls. 

In the 1982 ozone strategy, Metro identified several alternative control 
measures to reduce VOC emissions from mobile sources. The major potential 
mobile source control measures are outlined in Table 5. 

Table 5. Potential Future VOC Control Measures For Mobile Sources in the 
nd Area. 

Annual I/M Program 
Freeway Ramp Metering 
Expanded Public Transit 
Additional Park and Ride Lots 

VOC Emission Reduction (kg/day) 

5,940 
530 

1'035 
80 
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If the Commission endorses the first alternative, (allocation of growth 
cushion followed by offset program)' then no additional voe control 
measures would be required. If the Commission endorses further 
consideration of the third alternative (new control measures and expanded 
growth cushion), then the Department would work with Metro and the Portland 
Air Quality Advisory Committee to identify the most feasible and cost
effective new control measures which could be implemented. 

Any revision of the Portland ozone strategy, either to revise the VOC 
growth cushion or adopt new VOC control measures, would be coordinated with 
Metro and the State of Washington, presented for public hearing, and 
reviewed by EPA. 

SUMMATION 

1. The Portland-Vancouver AQMA is designated as a nonattainment area for 
ozone. 

2. The Portland ozone control strategy was adopted by the Commission in 
July 1982 and approved by EPA in October 1982, 

3. The 1982 ozone strategy was expected to result in attainment of the 
ozone standard by 1987, and result in a small VOC growth cushion (1700 
kg/day) available for new growth and development. 

4. The Department has reevaluated the Portland ozone strategy based on 
ambient ozone trends, voe emission trends, and updated voe emission 
projections. The results of this reevaluation confirm that the ozone 
strategy is not adequate to accommodate future VOC emission needs. 

5. The Department has received industrial projections of need for VOC 
increases in future years (due to production increases, or rule 
relaxations) which cannot be accommodated at this time. 

6. The Department has identified two alternatives for dealing with this 
problem: 

a. The Department could administer the available growth cushion 
until it is used up, and then implement an offset program. 

b. The Commission could adopt additional control measures to 
expand the available growth cushion, and the Department could 
continue to administer a new source review program using the 
growth cushion concept for several years (depending on the 
magnitude of the VOC reduction from new control measures). 

8. The first alternative would require industries that need VOC emission 
increases to individually provide emission,offsets; the second 
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alternative would require the Department to work with Metro and the 
Portland Air Quality Advisory Committee to identify the most feasible 
and cost-effective new VOC control measures which would be applied 
uniformly to existing voe sources. 

ACTING DIRECTOR'S RECOMMENDATION 

The Acting Director recommends that the Commission direct the Department to 
work with Metro and the Portland Air Quality Advisory Commission to 
identify as expeditiously as possible the most feasible and cost-effective 
new voe control measures which could be implemented to increase the voe 
growth cushion in the Portland-Vancouver AQMA. A proposed revised ozone 
SIP would be brought back to the EQC for hearing authorization. 

AA3935 
MERLYN HOUGH:a 
229-6446 
October 21, 1983 

rn~J~)-Q6\;\~-
Michael J. Downs 



ATTACHMENT 3 

STATUS OF MISCELLANEOUS PAINTING SOURCES IN PORTLAND AREA 

PERMIT TONS/YEAR 
FIRM NAME NO. voe (PSEL) * 

1 ' Compliance achieved by ESCO 26-2068 7,4 
switching to complying Portland Willamette 26-2435 59,5 
coatings. Hearthcraft 26-3037 21 '1 

Brod & McClung Pace 03-2680 13.9 
Union Pacific 26-3098 39.0 

2. Compliance schedule FMC (now Gunderson, Inc) 26-2944 776 
adopted. Winter Products 26-3033 10.86 

3, Compliance achieved by Chevron 26-2027 16.5 
bubbling. Freightliner Assy. 26-2197 161. 9 

Lear Siegler 34-2070 4.2 
Oregon Steel Mills 26-1865 56 ,3 
Myers Drum 26-3035 24.7 
Wagner Mining 26-3039 10. 5 
Bingham Willamette 26-2749 4. 1 
Cascade Corpora ti on 26-3038 5.8 
Wade Manufacturing 34-2667 4.2 
Boeing 26-2204 2' 1 
Pacific Fireplace Furn. 26-3031 8.9 

4. Compliance achieved by Tektronix 34-2b38 26 ,3 
Agenda Item G class Paci fie Coating 26-3115 66.4 
variance. Amcoat 26-3036 28.2 

Dura Inc. 26-3112 5,9 

* Portion affected by the subject rule. 

AP41 • A 
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VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. J , June 7, 1985, EQC Meeting 

Request from John Nooe III for Reduced Amount of 
Security for Operation of Private Sewerage Facility 

Background and Problem Statement 

Oregon Revised Statutes (ORS) 454.425 requires a perpetual surety bond, or 
approved alternative security, to be posted for construction and operation 
of a private sewerage system serving multi-family units. The amount of 
security required and the approved alternatives have been established in 
Oregon Administrative Rules Chapter 340, Division 15. The rules require 
security in the amount of $1 per gallon of design capacity. For example, a 
10,000 gallon per day system requires a $10,000 bond. The rules require a 
minimum bond of $5,000 and have a ceiling of $25,000. 

The rules allow an insured savings account to be assigned to the 
Department in lieu of the perpetual bond. If the owner is unable to 
acquire a perpetual bond or provide the cash for the entire security 
required, the rules provide for a lesser cash deposit coupled with a non
perpetual bond. Each year the cash deposit must be increased until the 
entire security requirement is in the savings account. 

The Commission may also approve other security in such form or amount as 
deemed appropriate. 

John Noce has acquired a houseboat moorage, Paradise Moorage, and 
associated sewerage system from Roy H. Berg. Although the septic tank and 
drainfield serving the facility is large enough to require security in the 
amount of $10,000, the Commission approved the previous owner to provide a 
lesser security in the amount of $5,000. That approval was granted at the 
October 15, 1982 EQC meeting. A copy of the agenda item is included as 
Attachment B. 
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Mr. Nace has requested that the $5,000 security requirement remain the same 
for him as the new owner. He gives reasons of financial hardship based 
upon additional unforeseen expenses he has incurred since acquiring the 
moorage. His request is included on Attachment A. 

Alternatiyes and Evaluation 

There are at least three alternatives available for commission 
' consideration: 

1. Deny the request to allow the new owner to continue with a reduced 
security. This would require Mr. Nace to either acquire a $10,000 
perpetual bond or assign a $10,000 savings account to the Department. 
Since perpetual bonds are very difficult to get, Mr. Nace would probably be 
required to assign a $10,000 savings account to the Department. 

2. Allow a combination security in the form of an assigned savings account 
plus an annually renewable bond. If Mr. Nace could show evidence that he 
could not get a perpetual bond and could not raise the necessary $10,000 in 
cash, the Department could allow an amount at least equal to one-third of 
the security requirement to be assigned to the Department in the form of a 
savings account with the remaining amount in the form of a non-perpetual 
bond. The savings account would have to be increased each year by at least 
20% of the total required security until the total amount required had been 
assigned. 

3. Authorize continuation of a reduced security in the amount of $5,000. The 
Commission could approve Mr. Noce's request for a savings account of 
$5,000 to be the total required security. This would extend to Mr. Nace 
the same consideration granted the previous owner. 

Factors which provide some justification for approving the request include: 

(a) The new owner has requested the lower amount based on financial 
hardship. 

(b) A reduced amount of security was approved for the previous owner on 
the same basis. 

(c) The system consists of a large concrete septic tank and community 
drainfield with no large items which require periodic maintenance or 
replacement. 

(d) Those items which would likely need periodic attention are replacement 
of small sewage pumps, septic tank pumping, and broken pipe repairs. 

(e) Since the system serves a houseboat moorage, it could be closed and 
the houseboats relocated in the event of a massive failure of the 
system. 
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Summation 

1. ORS 454.425 requires a perpetual surety bond or approved 
alternative security for private sewerage systems serving 
multi-family units. 

2. The amount of security required is based upon the design capacity 
of the sewerage system. A 10,000 gallon per day facility 
requires $10,000 in security. 

3. The Commission may approve a change in the security required, 
either in form or amount. 

4. October 15, 1982, the Commission reduced the amount of security 
required for the Paradise Moorage from $10,000 to $5,000. This 
occurred as a result of a hardship request from the owner, Roy H. 
Berg. The sewerage system for which the security is required is 
a large septic tank and drainfield serving a houseboat moorage. 

5. The Paradise Moorage has now changed hands. The new owner, John 
Nace III, has requested that the Commission approve the same 
amount of security for him as had been approved for the previous 
owner. 

6. The new owner is also pleading financial hardship because of 
unanticipated costs associated with the moorage. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission approve the 
amount of $5,000 as the required security for the sewerage system serving 
the Paradise Moorage. 

Fred Hansen 

Attachments 3 - A. Letter from John Noce III 

C.K. Ashbaker:h 
WM177 
229-5325 
5/20/85 

B. Commission Agenda Item R, October 15, 1982 
C. OAR Chapter 340, Division 15 



John Noce I I I 
Paradise Moorage 
50350 Cowens Rd #1 
Scappoose, Or q705h 

Charles K. Ashbaker 
Supervisor, Sourse Control Section 
Water ouality Division 

Dear Mr. Ashbaker: 

ATTACHMENT A 

C!j 4fc:- I 3 c; 
/J # ou<?3-
s-02~ rc s 

.•\ f) 

(\. '/' 
.-\ -( 

/ 
,i. ', 

In response to your letter dated April 22, lgR5, I am formally requesting 
from you a transfer of River Port Moorage's waste water permit (Permit# 
3575, File# 78RR Columbia County) to John Noce I I I dba Paradise Mooraqe. 
In addition, I should like to plead my case for a poverty statis ceilinq 
of $5000 in the form of a time certificate. /few 
The basis for such a plea being the excessive overruns in costs. A cases 
in point are as follows: New $5000 fresh water well sours. Additional cost 
of $6000. New $11,000 graded and qravelled road is not good enough for the 
new county road master. Instead of oil, 3'.' of finished asphalt is required 
to the tune of $2~,500. Berg's original estimate of $10,00n for dredqinq 
500' of river bottom peaks out at $26,500. Worst of all, the IRS have be
come such greedy basturds. There's plenty more if you would like to hear 
it but I won't waste your time now.(Besides, no one likes to beq) 

Enclosed is the $50 fee. 

If you have any questions which I can answer to expedite your favorable 
decision please call me at 543-5009 

Sincerely, r 
c=-~btt~L 

Paradise Moorage 
50350 Cowens Rd #1 
Scappoose, Or q7n56 
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ATTACHMENT B 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

• 

Environmental Quality Commission 

Director 

Agenda Item No. R, October 15, 1982, EQC Meeting 

Request from Roy H. Berg for Alternate Form of Security for 
Construction of Sewerage Facility for Houseboat Moorage 

Mr. Roy H. Berg is constructing a houseboat moorage on Multnomah Channel 
in Columbia County. A sewerage system, consisting of a 10,000-gallon 
septic tank and large drainfield, will serve the facility. 

Oregon Administrative Rules 340 Division 15 requires that every person 
proposing to construct facilities for collecting treatment, or disposal 
of sewage with a design capacity over 5,000 gallons per day, file with 
the Department a surety bond, insured savings account assigned to the 
Department, or other security in form and amount as specifically approved 
by the Commission. 

Mr. Berg claims he has not been able to get anyone to provide him a 
$10,000 bond of the perpetual nature required by the rules. Department 
staff have contacted one of the local insurance companies who have 
provided these surety bonds in the past and have verified that they are 
not willing to provide a perpetual bond for a small operator like Mr. 
Berg. He also does not have the $10,000 available for a cash deposit. 

Problem and Eyaluation Statement 

Mr. Berg is anxious to construct the drainfield befor.e winter weather 
arrives. He is stymied because of his inability to get a surety bond. 

Since he is constructing a standard-type septic tank and drainfield with 
no pumps or other high-maintenance components, the necessity of a 
perpetual surety bond is far less than if he were constructing a 
mechanical-type sewage treatment plant. 
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Mr. Berg can get a short-term surety bond without difficulty. He 
requests that he be allowed to get a surety bond with an expiration 
date of two years to cover the construction of the sewerage facility 
and one year of operation. In lieu of that he requests that the cash 
deposit be reduced to $5,000. 

Because of the critical need for houseboat moorages with sewerage 
facilities and the low-maintenance characteristics of the facilities 
proposed, the Department staff can support Mr. Berg's request for the 
reduced cash deposit. A reduced-level cash deposit would be more 
satisfactory than a short-term surety bond for the continued operation 
and maintenance of the system. 

Summation 

1. OAR 340 Division 15 requires perpetual security for all private 
sewerage facilities with a design capacity of over 5,000 gallons per 
day. 

2. Mr. Roy Berg is proposing a 10,000-gallon-per-day septic tank and 
drainfield for a houseboat moorage. 

3. Surety Companies are unwilling to write a perpetual surety bond for 
individuals like Mr. Berg. 

4. The system being proposed is a low-maintenance system and the need for 
perpetual security is not great. 

5, Mr. Berg can get a short-term surety bond during construction or 
provide a cash deposit of $5,000. 

6. Mr. Berg has requested relief from the requirement for the $10,000 
perpetual security for the sewerage system. 

Director's Recommendation 

Based upon the summation, it is recommended that the Commission approve 
Mr. Berg's request and allow him to provide a $5,000 insured savings 
account or equivalent, assigned to the Department in lieu.of the $10,000 
security. 

Attachments: 1 
A. Letter from Roy Berg 

Charles K. Ashbaker:l 
WL2024 
229-5325 
10/7/82 

William H. Young 



ATTACHMENT A 

October 7, 1982 

Charles K. Ashbaker, Supervisor Source Control Section 
Water Quality Division 

Department of Environmental Quality 
P .0. Box 1760 
Portland, Oregon 97207 

Dear Mr. Ashbaker; 

In regards to our phone conversation today concerning the bond for the 
drain field for River Port Moorage, I would ask your department if it is 
possible to reduce the time limit on the surety bond from a perpetual 
time limit to that of one for two years. We have not been able to find a 
bonding company that will bond it for a perpetual time, however I feel 
if that stipulation could be modified to a two year time period, we would 
be successful in finding a bonding company. 

If the department cannot see their way to make this change, then our other 
alternative would be to reduce the security requirements from $10,000 to 
$5,000 on an insured savings account assigned to the department with interest 
earned by such account made payable to the assignor (Roy H. Berg.) This 
would help to reduce the hardship imposed on us by these requirements, 

As you know time is very in1portant, as the rainy 
we need good weather to put in the drain field, 
decission as soon as possible. 

season is almost here, and 
Please let me know your 

Sincerely, 

·' ... --;> _.--<7/ ..:i.~ 
,/)--;;:k:-cJ_ /f . //-.k-<y c 

Roy H~g-'--"--655-960'1 
River Port !1oorage 
1150 Clayton Way 
Gladstone, Oregon 97027 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

fD)~@litOW~I]) 
Lffi 0 CT 8 1982 
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ATTACHMENT C 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340, DIVISION 15 DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION IS 

SURETY BONDS OR OTHER APPROVED 
EQUIVALENT SECURITY FOR CONSTRUCTION, 

OPERATION, AND MAINTENANCE OF 
SEWAGE COLLECTION, TREATMENT 

OR DISPOSAL FACILITIES 

Statement of Purpose 
340-15-005 These rules, adopted pursuant to ORS 454.425, 

prescribe the requirements and procedures for the filing, 
maintenance, and termination of surety bonds or other 
approved equivalent security for. the construction, ope.ration, 
maintenance of sewage collection, treatment, or disposal 
facilities. 

Stul. Auth.: ORS Ch. 
Hl.t: DEQ 82, f. 1-30-75, ef. 2-25-75 

Definitions 
340-15~010 As used in these rules, unless the context 

requires otherwise: 
(I) "Alternative sewage disposal system" has the same 

meaning as in ORS 454.605(2). 
(2) "Commission" means the Environmental Quality 

Commission. 
(3) "Construct" or "Construction" includes installation, 

repair, and major modification or addition. 
(4) "Department'' means the Department of Environmen

tal Quality. 
(5) "NPDES waste discharge permit" means a waste 

discharge permit issued in accordance with requirements and 
procedures of the National Pollutant Discharge Elimination 
System required by the Federal Water Pollution Control Act 
Amendments of 1972· (Public Law 92-500) and of OAR 
3~5-005 through 340-45-065. 

(6) .. Person" means any person as defined in ORS 174.100 
but does not include, unless the context specifies otherwise, 
any public officer acting in his official capacity or any political 
subdivision, as defined in ORS 237.410. 

(7) "Subsurface sewage disposal system" has the same 
meaning as in ORS 454.605(14). 

Stat. Auth.: ORS Ch. 
Hist: DEQ 82, f. 1-30-75, ef. 2-25-75; DEQ 99(Temp), f. & ef. 

10-1-75; DEQ 102, f. & ef. 12-18-75 

Surety Bond Required 
340-15-015 (I) Every person proposing to construct 

facilities for the collection, treatment, or disposal of sewage 
shall file with the Department a surety bond, or other approved 
equivalent security, of a sum determined under rule 340-15-025 
of these rules. 

(2) The following shall be exempt from the provision of 
section (I) of this rule: 

(a) Any subsurface, alternative, or other sewage disposal 
system or systems designed or used to treat or dispose of a 
sewage flow of not more than 5,000 gallons (18.925 cubic 
meters) per day; 

(b) Any subsurface, alternative, or other sewage disposal 
system or systems, regardless of size, used to serve. any food 
handling establishment, mobile home or recreation park, 
tourist and travelers facilities, or other development operated 
by a public entity or under a valid license or certificate of 
sanitation issued by the State Health Division or Department 
of Commerce; 

(c) Any sewage collection, treatment, or disposal facility 
owned and operated by a state or federal agency, city, county, 

county service district, san~tary authority., s~nitary district, or 
other public body, including, but not limited to, a school 
district or port district; . . .. 

(d) Any sewage collection, treat.ment, or disposal fac~llttcs 
of an industrial plant or commercial ~evelopmcnt hav1n~ a 
valid NPDES Waste Discharge Permit or Water Pollution 
Control Facilities Permit issued by the Department pursuant to 
ORS 468.740 provided such facilities serve only employees or 
custome1 .s but no permanent residences. 

Stal. Auth.: ORS Ch. 
Hist: DEQ 82, f. 1-30-75, cf. 2-25-75; DEQ 99(Temp) f. & el. 

10-1-75; DEQ 102, f. &ef. 12-18-75 

Type of Security 
340-15..020 The type of security to be furnished pursuant 

to ORS 454.425 may be: 
(1) Perpetual surety bond executed in favor of the State of 

Oregon on a form approved by the Attorney <?eneral and 
provided by the Department, such bond to be 1s~ut_!d by a 
Surety Company licensed by the Insurance Comm1ss1oner of 
Oregon; 

(2) Insured savings account assigned to the Department 
with interest earned by such account made payable to the 
assignor; or 

(3) When it is not possible to acquire a perpetual surety 
bond or insured savings account for the total amount of 
security as requifed by OAR 340-15-025, a combination of 
insured savings account and a non-perpetual surety bond may 
be approved if the following conditions are met: 

(a) Evidence must be provided that a perp~tual sure.ty 
bond cannot be acquired. This evidence shall consist of denial 
letters from at least two surety companies. 

(b) A minimum insured savings account for at least. 20%> of 
the total required security must be provided. The remainder of 
the required security may be covered by a renewable, non
perpetual bond, on a form provided by the Department. 

(c) The surety bond shall not be cancellab~e during 
construction of the facility and one full year of operation. 

(d) Each year thereafter the insured savi.ngs accou.nt sha!I 
be increased by at least 20% of the total required security ~ntll 
such time as the savings account is equal to the total required 
security. The renewable bond may be decreased equivalent to 
the savings account increase until it is no longer required. 

(e) At all times the combination of the savings account a!1d 
the surety bond must be equal to the total amount of security 
required by OAR 340-15-025, unless specifically approved 
otherwise by the Commission. 

(3) Other security in such form and amount as specifically 
approved by the Commission. 

Stat. Auth.: DRS Ch. 454 
Hist: DEQ 82, f. 1-30-75, ef. 2-25-75; DEQ 4-1984, f. & ef. 

3-7-84 

Amount of Bond or Other Security 
340-15-025 The amount of the surety bond or other 

approved equivalent security filed with the Department shall 
be equal to $1.00 per gallon per day of installed sewage 
treatment or disposal capacity with the minimum sum not to be 
less than $2 000 or shall be of some other sum specifically 
approved by' the.Commission, except that in no case shall the 
maximum sum exceed $25,000. 

Stat. Auth.: ORS Ch. 
Hi>1: DEQ82, f. 1-30-75, ef. 2-25-75 

Transfer of Facilities 
340.15.030 The ownership of the sewage disposal facilities 

shall not be transferred without the prior written <lpproval of 
the Department and the surety bond or other approved 

1- Div. 15 (June, 1984) 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
ClOV!:;ANOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. K, June 7, 1985, EQC Meeting 

Request for Approyal of Preliminary Plan. Specifications 
and Schedule for Sanitary Sewers to Serye Health Hazard 
Annexation Area Known as North Vernonia Road Area. 
Contiguous to City of St. Helens. Columbia County 

Pursuant to ORS 222.850-915, the Administrator of the State Health 
Division, on March 8, 1985, certified an area contiguous to the City of 
St. Helens to be a health hazard because of failing septic systems. The 
certification orders a study and plan for alleviation of the health danger 
by the city. The area requiring annexation to correct the health hazard is 
known as the North Vernonia road area. A copy of the annexation order was 
sent to the City of St. Helens. (Attachment 1) 

The area was surveyed during 1983. Twenty of twenty-five properties had 
inadequate sewage disposal. 

The City has 90 days after receipt of a certified copy of the order to 
prepare preliminary plans and specifications, together with a time schedule 
for removing or alleviating the health hazard. 

By letter received April 17, 1985, the City of St. Helens has submitted 
preliminary plans, and a time schedule for construction of sewers in the 
proposed annexation area. (Attachment 2) Specifications will be similar 
to a recently approved sewer project, 

The Environmental Quality Commission has 60 days from time of receipt of 
preliminary plans and other documents to determine them either adequate 
or inadequate to remove or alleviate the dangerous conditions and to 
certify same to the City. 

Upon receipt of EQC certification, the City must adopt an ordinance in 
accordance with ORS 222.900 which includes annexation of the territory. 
The City is then required to cause the necessary facilities to be 
constructed. 
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Evaluation 

The schedule proposed by the City calls for annexation of the territory 
immediately following certification of preliminary plans, specifications, 
and time schedule by the EQC. All construction work would be completed 
within six months. 

The preliminary plans and specifications require 
sewers within the health hazard annexation area. 
existing ten inch sewer in Campbell Park. 

construction of gravity 
These would connect to an 

Treatment of collected sewage will be at the City's treatment plant which 
has adequate capacity to do so. 

The staff concludes from the Health Division findings and conclusions that 
the health hazard in the area is a result of sewage at or on the surface of 
the ground resulting from disposal systems constructed within shallow soil 
over rock. Installation of a sewage collection system will prevent the 
discharge of inadequately treated sewage onto the ground surface, into 
various ditches through Campbell Park and into Milton and McNulty Creeks. 

Thus, the staff concludes that installation of sewers in the area will 
alleviate the health hazard. 

Summation 

1. Pursuant to the provisions of ORS 222.850 to 222.915, the State 
Health Division issued an order adopting findings and conclusions 
and certified a copy to the City of St. Helens. 

2. The City has submitted a preliminary plan and specifications, 
together with a time schedule to the DEQ for review. 

3. ORS 222.898(1) requires the Commission to make a determination of 
the adequacy or inadequacy of the preliminary plans and other 
documents submitted by the City within 60 days of receipt. 

4. ORS 222.898(2) requires the Commission to certify to the City 
its approval if it considers the proposed facilities and time 
schedule adequate to remove or alleviate the dangerous 
conditions. 

5. The gravity sewer proposed by the plans and specifications will 
alleviate the conditions dangerous to public health within the 
area to be annexed. The proposed time schedule for completion of 
construction within 6 months after certification is very 
satisfactory. 
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Director's Recommendation 

Based upon the findings in the summation, it is recommended that the 
Commission approve the proposal of the City of St. Helens and certify 
approval to the City. 

- Fred Hansen 

Attachments 1. Health Division Rulings, Findings, Conclusions of Law and 
Order 

2. City Letter of April 10, 1985 with attachments including 
preliminary plan and schedule 

James L. Van Domelen:m 
WM199 
229-5310 
May 10, 1985 



VICTOR ATIYEH 
GOVERNOR 

ATTACHMENT 1 

Department of Human Resources 

HEAL TH DIVISION 
1400 S.W. 5th AVENUE, PORTLAND, OREGON 97201 PHONE 229-5954 

March 7, l 985 CERTIFIED MAIL # P734894640 
RETURN RECEIPT REQUESTED 

Rosaline Mallory 
City of St. Helens 
P.O. Box 278 
St. Helens, Oregon 97051 

I· 

/,!~hh':i'i; Dear Ms. Mallory: ,·;r:;u:., r();r' Cw,f,(i)Jli•. 

RE: IN THE MATTER OF THE PROPOSED ANNEXATION OF A CERTAIN TERRI
TORY COMMONLY KNOWN AS THE NORTH VERNONIA ROAD AREA TO THE 
CITY OF ST. HELENS, COLUMBIA COUNTY, OREGON, PURSUANT TO 
THE PROVISIONS OF ORS 222.850 TO 222.915 DUE TO CONDITIONS 
CAUSING A DANGER TO HEALTH. 

Please find enclosed a certified copy of Findings and Final Order 
in the above stated matter. 

I refer you to ORS 222.897 through 222.900 which direct proce
dures following these findings. If you have questions in this 
regard, please contact me at 229-6325. 

Sincerely, 

Ronald A. Hall, R~S., Manager 
Health Hazard Studies Program 
Office of Environment and Health Systems 

RAH:io 

cc: James Petersen, EQC CERTIFIED MAIL #P734894641 
Janet Gillespie, DEQ 
Fred Bolton, DEQ 
Ha 1 Sawyer, DEQ 
Ray Eastwood, Columbia County Land Development Office 

AN EQUAL OPPORTUNITY EMPLOYER 

Mailing Address: P.O. Box 231, Portland, Oregon 97207 



CERT! Fl CATE 

I, Kristine Gebbie, Assista~t Director for ~ealth, Department 

of Human Resources, Administrator of the State Health Division and 

legal custodian of the records and files of said Division, 00 HEREBY 

CERTIFY: 

That the attached copy of the ASSISTANT DIRECTOR'S FINDINGS O~ 

FACT, ULTIMATE FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, in the 

matter of the Annexation of Certain Territory commonly kn01·m as tl1e 

N. Ve'nonia Road Area to the City of St. Helens, has been compred by 

me with the original thereof and said copy is a true, full and correct 

transcript from and of the whole of said original as the same appears 

in the records of the State Health Division in my custody. 

In Testimony Whereof, I have hereunto 

set my hand this <:·=\::J.-- day of 

\\\ (\ \ c \~ ' 1985. 
I 

_j . \ \ i \ ----- ~ \ - \\'- \,"\ \ ', _/. }--- "-. ~ ,, \."'->, c:_:...,z_ ' L '-.~\' 

Kristine M. Gebbie 
Assistant Director, Human Resources 
Administrator, State Health Division 
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BEFORE THE STATE HEALTH DIVISION 

OF THE DEPARTMENT OF HUMAN RESOURCES 

OF THE STATE OF OilEGON 

In the Matter of the Proposed 
Annexation of a Certain Territory 
Conunonly Known as the North 
Vernonia Road Area to the City 

) 
) 
) 
) 

of St. Helens, Columbia County, ) 
Oregon, Pursuant to the Provisions) 
of ORS 222.850 to 222.915 Due to ) 
Conditions Causing a Danger to ) 
Public Health 

ASSIST.WT DIRECTOR'S 
FINDINGS OF FACT, ULTIMATE 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER 

A hearing on the question of the existence of a danger to 

public health in the above-entitled matter was held on August 29, 

1984, in the Columbia County Courthouse, St. Helens, Oregon, a 

place near the proposed area to be annexed, before Samuel J. 

Nicholls, the hearings officer appointed by the Health Division. 

The hearings officer considered all the evidence presented by the 

Division and affected persons and made his FINDINGS OF FACT, 

CONCLUSIONS OF LAW and RECOMMENDATIONS. Opportunity for argu-

ments and for petitioning for exclusion of property was 

thereafter given by publication of notice as prescribed by rules 

of the Division. Two petitions for exclusion were received and a 

hearing on these petitions was provided on January 22, 1985 as 

required by rule and statute. Following this hearing the 

appointed hearings officer, William Gibson, upon consideration 

of all evidence presented, issued his FINDINGS OF FACT, CONCLU

SIONS OF LAW and RECOMMENDATIONS. 

The Assistant Director, having considered the findings, 

l - ASSISTANT DIRECTOR'S FINDINGS OF FACT, ULTIM.".TE FINDINGS OF 
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conclu.sions and recommendations of the appointed hearings offi-

cers, now rna};:e the follov.~it1g disposi tior1 of this matter. 

FINDINGS OF FACT 

I . 

By order of the Oregon State Health Division dated June 26, 

1984, a hearing was ordered in this matter for the following pur-

pose: to determine whether a danger to pllblic health exists due 

to conditions existing in the territory proposed to be annexed 

and described in a resolution dated May 2, 1984 of the Columbia 

County Board of Health. 

II. 

Notice of said order and resolution wa.s given by the Health 

Division by publication once each week for two successive weeks 

in the Sentinel-Mist Chronicle, a newspaper of general cir-

culation within the City of St. Helens, Oregon and the territory 

proposed to be annexed, and by posting copies of the order and 

resolution in each of four public places within the territory 

proposed to be annexed. 

III. 

There is no community collection system for sewage disposal 

and treatment within the area proposed to be annexed; all units 

depend upon individual sub-surface sewage disposal facilities, 

primarily septic tanks and drainfields. 

IV. 

There are two primary components to a septic tank and drain-

field system. The first is the septic tank itself, which is a 

,-;'">'''T• _~r,,•,-.TT,,-."T,-.,,,,.-.. 

'- .-• ..__ J ! \ -- ~ _, c' , ,_, '_,, ,-:; _:__' } . ; ,::; ',, 
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water-tight box which serves as a settling basin to settle out 

solids. The second component is a drainfield, which is a series 

of underground pipes through which the sewage effluent is pumped 

into the ground. 

v. 

Treatment of raw sewage occurs in the soil of the drainfield, 

where micro-organisms in the presence of oxygen break down patho-

genie or disease causing organisms which may be present in human 

sewage. 

VI. 

Properly constructed and functioning sub-surface disposal 

systems do not p~~p sewage effluent onto the ground surface. 

Sewage must be retained in the soil to be adequately treated bac-

teriologically and to be rendered non-septic. Sewage effluents 

ris.ing· or discharging onto the ground surface from a sub-surface 

sewage disposal facility are inadequately treated and essen-

tially raw. 

VII. 

Limiting factors to the effective use of a sub-surface 
. . 

drainage system are soil type of the drainfield and the level of 

the water table. Both factors affect the amount of oxygen in the 

soil, which is necessary for adequate bacteriological treatment 

of the effluent. Presence of excess water in the drainfield 

limits the amount of oxygen available to the micro-organisms which 

break down the pathogenic organisms in the sewage and render them 

non-septic. 

3 - l\SSISTANT DIRECTOR. s FI'lDINGS OF F.O.CT' ULTTM,','J": r.-n;nnJ~;~; rw 
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VIII. 

The soil types and the general conditions of soil saturation 

in the area proposed for annexation are not conducive to the ade-

quate operation of the sub-surface sewage systems serving the 

a~ea. 

IX. 

Non-treated sewage being discharged onto the ground may be 

detected by a very strong characteristic odor and appearance. In 

addition, non-treated sewage rising to the surface may be 

detected by finding standing water on the surface of a drainfield 

which does not appear on adjacent areas, especially when combined 

with a lush green growth of grass over the drainfield area. 

x. 

One method used to detect an improperly functioning sub-

surface sewage disposal system is to introduce a dye into the 

toilet of a particular system, flush water through the system, 

and watch to see if the hydraulic action of the system carries 

that dye to the surface of the ground. If the dye appears on the 

ground at all, the system is not functioning properly. If the 

dye appears on th":.·surface within a short period of time, vir-

tually no treatment is being provided to the sewage discharged 

into that particular system. 

XI. 

Pathogens, or disease-causing agents, are found in the fecal 

material of mammals. Microbiological testing for the presence of 

the following organisms is performed to investigate the presence 

4 - i'\SSISTANT DIRECTOR'S FINDINGS OF FACT, ULTIMATE FINDINGS OF 
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of inadequately treated sewage: total coliform, fecal coliform, 

and decal streptococcus organisms. These organisms are not them-

selves pathogens, but are indicators of the presence of fecal 

matter which may contain pathogens. 

1. Coliform organisms are bacteria widely distributed in 

nature, and are always found in the feces of mammals; therefore, 

they are a reliable indicator of the presence of some con-

t~~inant, which may or may not be from a fecal source. 

2. Fecal coliform organisms, if present, show that the con-

tamination is definitely from a fecal source, and the danger of 

transmission of disease is therefore immediate and serious. 

3. The presence of fecal streptococcus organisms indicate 

the presence of a fecal contaminant which may or may not be from 

a human source. The relatively short lifespan of these organisms 

indicates that the contamination is quite recent. 

XII. 

A statistical method used to report test results for these 

micro-organisms is the MPN (MOST PROBABLE NUMBER) method, which is 

a statistical count of what would be the most probable number of 

colonies of these,indiYidual organisms per one hundred millili

ters of water. 

XIII. 

The following conditions existed on properties within the 

area proposed for annexation, and without evidence to the 

contrary, are presumed to continue to exist: 

l. On February 8, 1983, on tax lot 3400 of tax map 41513, 

5 - ASSISTANT DIRECTOR'S FINDINGS OF FACT, ULTIMATE FINDINGS OF 
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the ground above the drainfield area was saturated with water. 

The soil on this property is unsatisfactory for a sub-surface 

sewage disposal system, because of slow parcolation 

characteristics. 

2. On February 8, 1983, on a developed portion of tax lot 

2800 of tax map 41513, the ground above the drainfield area was 

satura-:.ed, T'::1e owner of this proper~y acknow·ledges that sewage 

" surface. 

3. On February 8, 1983, on tax lot 2900 of tax map 41513, 

dye was introduced into the toilet at 3:00 p.rn. The dye was 

observed in a ditch at the side of the house and in the area of 

the septic tank behind the house five (5) minutes later. A water 

sample taken from that area indicated the presence of total coli-

form (.MPN ll,000), fecal coliforn (MPN 72), fecal streptococcus 

(MPN 36) organisms. 

4. On February 8, 1983, there was standing water and a 

saturated marshy area over the drainfield east of the house 

located on tax lot 300 of tax map 41513. The soil on this pro

perty is unsatisfactory for sub-surface sewage disposal because of 

slow percolation characteristics. Untreated sewage in the marshy 

area over the drainfield drains through a series of culverts into ···~ 

Milton and McNulty Cre"ek?· 

5. On February 23, 1983, on tax lot 1200 of tax map 41524, 

a lush green growth of grass was observed around water standing 

on the drainfield area. Dye was introduced into the toilet at the 
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Pi'\CT, COt~CLllSI<".'iNS OF LA\i-1 AND ORDER 



house at 2:45 p.m. on February 23, 1984 and was observed on the 

surface of the drainfield area at 11:00 a.rn. en the following 

da~{· ~-J"ater from the surface of the drainfield drains across the 

road, into a marshy area on tax lot 300, and ultimately into 

M'ilton,, and'EMcNlllty· creek'!;;, A water sample taken from that area 

indicated the presence of total coliform (MPN>l,100), fecal 

coliform (MPN>l,100); and fecal streptococcus (MPN 240) 

organis::is). 

6. On February 8, 1983, water standing on tax lot 1300 of 

tax map 41524 had the characteristic odor and appearance of 

sewage. The owner of this property confirms that sewage often 

surfaces on the property due to the high water table. 

7. On May 15, 1984, a pipe from the side of the house 

located on tax lots 2000 and 2100 of tax map 41524 was 

discharging a liquid with the characteristic odor and appearance 

of sewage directly into a-·,ditch on the south side of the property. 

Dye introduced into the sewage system of the house appeared in 

hl'le<:-:ditci. within thirty ( 30) minutes. Th'er·d'±tcb;'dT~±ns»-'pe!'S't!'" 

·Can'ipbel"·Ii··Pa'rl<''··aruh•cuJ:.t~-Et"lrY''""i'nt:1'""llff'Tto1¥'"Cfrtd'·'MeNu.l;;t:;T"'~r&M&1"···" 

8. On February 8, 1983, on tax lot 2400 of tax map 41524, 

the drainfield area was saturated with water. The soil on the 

property is rated as unsatisfactory for sub-surface sewage 

disposal because of slow percolation characterisitics. 

9. On February 16, 1983, on tax lot 1700 of tax map 41524, a 

lush green growth of grass and standing water were present over 

t:'1e nrainfield area. Dye was introduced into the sewage system 

~~~T'~TANT D!RECTGR'S FINDINGS OF FACT, ULTIMATE FINDINGS OF 
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at 11:20 a.m. on February 16, 1983 was observed on the ground 

surface of the property at 11:00 a.m. on the following day. A 

water sample of this water showed the presence of total coliform 

(MPN 11,000), fecal coliform (MPN 430), and fecal streptococcus 

(MPN 430) organisms. 

10. On February 9, 183, on tax lot 1600 of tax map 41524, 

standing water was observed over the drainfield area. The dye 

introduced into the sewage system, on the property at 3:30 p.m. 

on February 9, 1983 was observed on the ground surface of the 

property at 9:30 a.m. on the following day. A later sample taken 

of this water showed the presence of total coliform (MPN>ll,000), 

fecal coliform (MPN 230); and fecal streptococcus (MPN 2,400). 

11. On February 16, 1983, on tax lot 1500 of tax map 41524, 

a lush green growth of grass was present over the drainfield 

area. The soil in the drainfield area was saturated with water. 

The owner admitted to having sewage on the ground at various 

times during the year. A water sample taken of this water showed 

the presence of total coliform (MPN 2,400), fecal coliform (MPN 

2,400); and fecal streptococcus (MPN 91) organisms. 

12. On February f6, 1983, on tax lot 1400 of tax map 41524, a 

lush green growth of grass was present over the drainfield area. 

The soil in the drainfield area was saturated with water. A dye 

introduced into the sewage system on the property was observed on 

the surface of the ground within five (5) minutes. 

13. On February 16, 1983, a pipe draining from the house 

Ill/ 
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located on tax lot 1000 of tax map 41524, was discharging sewage 

effluent into the field. A sample taken at the outfall of the 

pipe showed t11e presence fo total coliform (~PN 11,000), fecal 

coliform (MPN (30), and fecal streptococcus (MPN 36) organisms. 

14. On February 16, 1963, on tax lot 300 of tax map 415, 

standing water was observed over the drainfield, and effluent with 

the characteristic odor and appearance of sewage was being 

discharged by a pipe into an open ditch. A dye was introduced 

into the sewage system of the house and was observed :tn/?:,Cl'l'e<• 

this water showed the presence of total colifcrms (MPN>ll,000), 

and fecal coliform (MPN>ll,000) organisms. 

15. On May 1, 1983, on a developed portion of tax lot 200 of 

tax map 415, a lush green growth was observed over the drainfield 

area. The soil in the drainfield area was saturated with water. 

A dye introduced into the sewage system of the house on the 

property at 11:00 a.m. was observed on the ground surface above 

the drainfield area the following day. The drainfield drains into 

sample taken cf this water showed the presence of total coliform 

(MPN>ll,000), fecal coliform (MPN 430), and fecal steptococcus 

(MPN 460) organisms. 

16. On May 1, 1983, a dye was introduced int'.:> the sewage 



system of the house located on tax lot 100 of tax map 41531. 

Wi'.:.hin five (5) minutes, the dye was observed discharging from a 

pipe on the property into a ditch whic11 flov.'s through Campbell 

Park and ultimately into Milt~~ a~d ~!cNulty =reeks. 

17. On May 15, 1984, an open pit surrounding the distribu-

tion tank serving the septic system of the house on tax lot 

1800, on tax rnap 41524, v.·as surrounded by S~'-"'age~ A wat.er sample 

taken of this water showed the presence of total coliform (MPN 

24,000) and fecal coliform (MP~ 11,000) organisms. 

18. On February 23, 1983, a dye introduced into the sewage 

system of the house located on tax lot 4400 of tax map 41513 at 

12:00 noon was observed at 3:05 p.m. in a swampy area behind the 

house. Gray water waste from this house discharges directly onto 

the surface of the ground. A water sample taken of this dyed 

e ff,luent showed the presence of total coliform ( MPN> 1, 100) , 

fecal coliform (MPN>l,100), and fecal streptococcus (MPN 42) 

organisms. 

19. On February 23, 1983, a lush green growth of grass was 

present over the drainfield area on tax lot 4300 of tax map 
, . 

41514. Groundwater was found at a depth of six (6) inches on the 

property. The sub-surface sewage disposal system is inadequate in 

size to serve the house located on the property, thus allowing 

sewage access to the road's'rd~'''a'itc'if ahdc ul"tdmate-l:f•'-:i:nt'C"•"Mrltsn 

20. On May 13, 1984, a lush green growth of grass exists 

over the drainfielrl area of the house located or. tax lot 3, 000 of 



----------------- -

tax map 41513, commonly known as 390 North Vernonia Road. on May 

14, 1984, effluent with the characteristic odor and appearance of 

sewage was observed discharging directly to the surface of the 

ground. 

XIV. 

Raw or inadequately treated sewage may contain communicable or 

contagious disease-producing organisms, which cause physical suf-

fering or illness. Such condition can arise when an infected 

person's feces is deposited into the sewage. When sewage con-

taining such organisms is permitted to discharge on the surface of 

the ground or into drainage ditches there is a possibility of 

transmission of disease to humans, either by direct contact of 

sewage or through the intervening contact of the sewage by vec-

tors. 

xv. 

In the area proposed for annexation, the possibility of 

contracting disease through direct or indirect contact with raw 

or inadequately treated sewage occurs due to: 

1. Normal daily activities carried on in and around the 

residential living··units in the area. 

2. Children playing in the area are exposed to contaminated 

surface water. 

3, Domestic animals found in the subject area are possible 

vectors of pathogens to residents within and outside the area. 

4. Other vectors, such as insects, rodents, or other pests, 

could transmit pathogens to persons within and outside the area. 
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XVI. 

Persons living within the territory proposed for annexation 

who contract diseases as discussed above could, in turn, carry 

diseases so contracted to persons living outside the subject 

territory, either by direct personal contact or by contaminating 

food to be consumed by persons outside the territory. In addi-

tion, persons from outside the territopry are exposed to the 

conditions discussed above by virtue of the passage of con-

taminated water through drainage ditches on the surface of the 

ground through Campbell Park, and into Milton and McNulty 

Creeks, which are used for recreation. 

XVII. 

By Notice of the Oregon State Health Division dated December 

31, 1984, a hearing was ordered in this matter for the following 

purpose: To receive evidence relative to the petitions for 

exclusion of territory from the territory proposed to be annexed 

in the within proceeding. Petitioners were: Marion v. and 

Blanche I. Gartman, owners of tax lot 200 on tax map 415 

and Melvin E. and Jean E. Moore, owners of tax lot 2800 on tax 

map 41513. Petit'ioners sought to exclude undevleoped portions of 

the tax lots in question. 

XVIII. 

Notice of the hearing was given by the Health Division by 

publishing the notice in the Sentinel Mist Chronicle, aforemen-

tioned on January 6, 1985., 

I 111 
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XIX. 

No danger to public health presently exists on any of the 

property proposed for exclusion from the annexation. 

xx. 

None of the areas proposed for exclusion would be surrounded 

by the terriotry remaining to be annexed. 

XXI. 

The reduction in boundaries would be in accordance with sta-

tewide planning goals for the area established under ORS ch 197. 

XXII. 

The property proposed to be excluded would not be directly 

served by the facilities necessary to remove or alleviate the 

danger to public health exisiting in the area remaining to be 

annexed. 

XXIII. 

The area proposed for annexation as described in the 

county resolution after excluding the proposed portions of 

tax lot 200 on tax map 415 and tax lot 2800 on tax map 41513 is 

continguous to the City of St. Helens, Oregon, and is within the 

urban growth boundaries of the city. 

ULTIMATE FINDING OF FACT 

1. The improper and inadequate installation for the disposal 

or treatment of sewage or other contaminated or putrifying 

wastes, as described in paragraph XIII, constitute conditions 

which are conducive to the propagation of communicable or con-

tagious disease-producing organisms and which present a reasonably 
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clear possibility that the public generally is being exposed to 

disease-caused physical suffering or illness. 

2. Such conditions do not exist within the portions of tax 

lot 200 on tax map 415 and tax lot 2800 on tax map 41513 propo-

sed for exclusion and such territory further qualifies for exclu-

sion from the boundary proposed for annexation in the county 

resolution. 

3. The area remaining for annexation after excluding the 

proposed portions of tax lot 200 on tax map 415 and tax lot 2800 

on tax map 41513 which remaining area is legally described 

in the attached Exhibit "A" made a part hereof, is contiguous to 

the City of St. Helens, Oregon, and is within the urban growth 

boundary of the cty. 

CONCLUSIONS OF LAW 

l.· Under ORS 222.880(3) and (4), and OAR 333-12-045, the 

portions of tax lot 200 on tax map 415 and tax lot 2800 on tax 

map 41513 proposed for exclusion would be appropriately excluded 

from the area proposed for annexation. 

2. A danger to public health as defined in ORS 222.850(4), 

as provided in 0Rs·222:850 to 222.915, exists within the terri-

tory described in paragraph three of the ULTIMATE FINDINGS OF 

FACT above. Such area is otherwise eligible for annexation to 

the City of St. Helens, Oregon, in accordance with ORS 222.111 and 

is within the urban growth boundary of the City of st. Helens, 

Oregon. 

!Ill 
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ORDER 

IT IS ORDERE~ t1)at a ce~tified cory 0£ these findin~s and 

conclusions be filed with the City of St. Helens, Oregon, and 

with the Environmental Quality Commission; and that upon their 

receipt of such findings a:-id conclusions, the City of St. Helens 

and the Commission proceed in accordance with ORS 222.897 and 

222.900. 

DATED ." - day of 
I 
\> ' 1985. 

.---·-----~ ....... ~-\·---·-·\ \_ ...... \. ' \ \ 

--"--'"'-'--\- ·- _., __ ·- ·- "'-· \ ........ 
KRIS'fINE 'M_·; GEBBIE, Assistant 
Director, Human Resources 
Administrator, Health Division 

NOTICE: You are entitled to judicial review of this order. 

Judicial review may be obtained by filing a petition for review 

within 60 days from the service of this order. Judicial review 

is pursuant to the provisions of ORS 183.482. 

r • ~ ~·' ', • ',., ._... , .. ; ~. ~ ' , .. , L• f'" ,-•. n 
,_.. l ......... -

:-. -··t·:. 

1\•rn•••~"'" 
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EXHIBIT ,;A" 

Iler,innini;. at the Horth\.11'St corner of Onlmood I:statcs in 

the Southwest quarter of the l~ortheast qttarter of Section 5, 

Township 4 ::or th, !',:mi;e l \:est, llillanette lleridian, Colur.'!bin 

County, Oregon, as per plat on file &,d of record in the clerks 

office, Colunbia County, Oregon, said point bein:i; on the 1~csterly 
. 

line of the c:ity lir.its of the City of St. Helens; thence trac:in13 

the city· lir.ri.ts line as follotJs; .Soi.1th 30°03'04" :Cast, along 

the \\'esterly line of said 0akwooc Estates a dist:mce of 73~.10 feet; 

thence Sou th l 0 33 1 /13"· E.;st, aloni; the Hesterly line of said Oakwood 

f.!'i tates a rlista."'lce of 35Ci. 03 feet to t!'te Southwest corner of Oal.·woo~ 

'E.stntes; thence South 67"!15'35" West, nlon[l tl1e !fortherly line of 

:tilt on County Road f1l13 (known as i:oTth Vernon in Rnacl) a distance 

of 265.09 feet,· T'lore or less, to the center line of ~!ill Street; 

thence ?lorth 29°07'"Hest, alons the center line of ?·'ill Street a 

'listance of 161.15 feet; thence ~:orth 67°1>5' r:nst ::i distance of 

110.36 feet to' thP. l!orthcnst corner o! Lot 9, !:llsbcrr, 5uhcUvision, 

as __ per plat on file :md of rP.cord in the cleTks office, Coluribin · 

County, 0Tecon; thence }:orth 22°15' 11eGt, nlon:: the i:nsteTly line 

of snid F.llsberr; Subdivision :i distance of 22S.3J f.cet to the 

i;orthcnst corner thcTeof; thence South 66"47' West, alon~ the ?forth 

line of saicl Ellsberr; Subdivision n c!istnnce of 11;2.90 feet to the 

- l -



Northwest corner of Hil'l. Street; thence South 29"07' f.ast, alonr; 

the \!esterly right ·Of way' line of said !·!ill Street a distance of 

50.00 feet to the Northenst corner of Lot 6, l:llsberg Subdivision; 

thence South 66°47' West, along the !1orthwesterly line of Let 6 and 

Lot 5 and the Southwesterly extension thereof a dist=c:e of 230.22. 

feet to the center line of said North Vernonia r.oad; thence South 

29°07' East, alone saitl center line a distance of 395.37 feet, 

nore or le;s,_ to the Southerly rizht of wny line of said 1:orth 

Vernonia 'Roat!; thence South 32°10 1 Enst, 'iu.onf. the Easterly line 

O " th "l -! - ,. r.• '· t t , .r~ :I ... ':"\ .. , '" --.. J'' · .. c .. s-c '~.,,n. .. 1.n.-c·. rnc :iS u.~sc:r.i....:ec\ _n .• "!t:-._ ·;.co:.. ..1.:..,., :rt: 

the Anron ::!royles ::lon:i.ticm. 1."l:t!~ Cl:d~; tl-tnncc ::onth r,r,•3')' Pest:, 

alon:; s>1ic ~onatinn · L:mcl Cla:!.r1 line· to a point which is l7o-rth 

1'.roylcs Donction Lnncl C:lain; thence !!orth 22°1') 1 ~lest n ,<1:i.stance 

of 2.!Hl.6 feet to thr. l·:orthennt 'corner of t!i.1> nnvin !!. ;;ind !'tuth Ann 

Taylor tr:ict ns descrihe<1 in Peetl r.ool: 170, at pcr,e 125; thence 

C:cmth 63°14' t!est n distnnce of 7rl.!: feet to the J:or.tht·!est cornt'!r 

of ncic1. Taylor tract; thence South 22°10' East a i!istnnce of 

2SG.G feet to the Sout!mest con1er of i:;aid Taylor tract; thence 
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South £5°30' llest:s dlon,:. the :·:ortiterly rir;ht of l:.:!)" line of 

Jlechelor Flnt Roacl a ciistnnce of 36.7 feet; thence llorth 22°10' 

Hest 718,64 feet to the Northe::ist corner of the D.n-ld C. and 

Gladys !. Tice tract a,; described in Deed nook 117 • at pai;e l 1G; 

thence ;:orth 66°30' East 35 feet, T.1ore or less, to th" Southl.:"es.t 

corner of the Tho::;as J. Clark tract ns describe<'. in Deed :!lool; 

108, at pa&e 339; thence North 23°30' l·?est, alonr, the !\esterlv 

line of said Clari; tr.act a distance of 281) foet to the Southe;:ist 

corner of the l:enneth Ray and Susan Stansbury tr~ct as described 
' 

in Deed Book 2.l:.4, at p;i:;c: 422; thence South 66° 30' T:est t:o the 

Southvest corner of said Tice tract; thence North 22°38' liest a. 

distance of 298.lG feet to the ?\orthwcst corner of saicl Tice· tract; 
.• 

thcmce South 68°23' !:est, along the Souti•erly ri::;ht: o.f way line, of 

a 24 foot Roadway as described in Deed Boo!> l:?.5, at page? 610 to a 

point ,,.,hich is South 22°.331 East 24 feet, more or less, frora the 

Soutlmest corner of the Fred Lor<J.."lZ~ :md llazel Seal tract as described 

in Deed !look 65, at pa:;e 62!1; thence l<:!nvini:: said City liitlts line 

!forth 22°38' !1es~ a <'J.st;ince of 1,55,3 feet. to the Rorthwcst corner 

of saicl Seal tract; thence Sduth Gtl
0
23' ll<:!st, aloni:; the South line. 

of the l':lizabeth A. r.cnshnw and Ronalc! R. and Patricia r:.~ Still :tml 

Ronald !l.. Still Jr. tract ns describ<:!cl in Deed !look 239, at pa,;e 

302 to the West line of the Acron r.roylcl'l Donntion I.:mcl Clai1:1; 

thence Horth 22°3S' Hc:;t, along. said Donation Land Clain line a 



. / . 

c!istance of 6!l5.2 feet to the J:ori:h"-'Cs:. co~ne::: of the ·=~arion V. 

?:or::h 69"30' East, aloni; the !!orth lin~ of said. Ga.:t:::::?.n tract: 

lir..e of said :!\ort:h Vernoni~ Road \J:iic:h is the. ~~o:-t~~.:cst C:0:!:-:12:: 

:E6o1: 192, a::· pa:;:c llO; thence F.;;st, alo::is the !ior::h line of sticl. 

!!oora tract to the Point of Baci:~i:r:.r,,. 

Save .and except: th:e 'fo_llowing described parcels of propertyi 

Eeginll.i~g at· a point en the west line of .th& Asro;:, Broylea ~~ L • 
.:..~7 •'-°' ... iD" 22° "e1 ·,·/ ~ 2242 ?I "!.,..,......,_ +ne ei~·--...·,.;.o.s+ c ............ p._ o"' ;r_, a.f""-i.. • •i• -., fl ~-- ..,.. __ ..... ....,~ ........ .,.. ... v ... --1. .,,, 
s:aid. D •. L~ C. 1'57 in Section :::, Toffr.s~J.; 4 Nort.h, Renie 1 bes.t;
ef' ta:: i/illa.zst.te l-Ieri:lie::i, Colu:bi;;i Co~nt .. ;.-, 0:-ec:o:-:.; se.id 
~oi~t elso bein~ the so~th~est corner o~ ~ ~rect cf 1~~1 con-
- w • 
i.•ey~ to ::.~rion Vo. Go.rtzan c.?'cl Els~c!':e 1. Gert:=an ns C.csc:-ibe:i 
~nd. recorde;i .Ji..::'le ~C, 1~457 in Eook 77 at ;:nee i;2l cf Cc lt.::::bia 
Ccu::>'t:y Oee:i P~ords; thence 1;. 69° 261 ;; • "l"ng th~ aouti:: line 
o!' ssi:i Gart.::3n tract a distance of 1093 .531 ; thence }; • 22° 35' 
d. per~llel to the west line of asid Gart:::.an tract 19B.J5 1 ~o 
th~· north lin~ ot said. Uart::.'3n tract; 'thence s .. 67° 301 \f ... 

a lo::ii i<aid north line 1CS:3 .;551 t.o tl-.s r.orth;iest corner of' eei:l 
Ga.rt::an tract. ar.d the west. line of seid D •. L. c. #37l thence 
s .. 22° ;o1 l:: •. alor.g said ";lest line-.:2CO.C01 to the t.r..:e po~t. 
of bsp;ii.~i:...g. · . . ' 

.· 

That: po:t:ion of the Aaron Broyles Do:'lation land Claim ~o~· 37 in Sc.ct:!.o;:r 5, To·.,nshi-o 
l\o:.-t:h, Range l 'West: of the 'Willa.matte Meridian, Colurnbis Count:y, Oregon, desci:ibe~· .,_ 
f o llo·.:s : '\ 

Beginning at: the Nort:ht:est:· corner of a trac:t: of lzind conveyed to .?oseph 
t-..i?o::t: et: ux by deed d.at:ed July l, 1903 and recorded in Book. 9, page 601,. Di!ed 
Records of Colw::ibia County, Oregon, ssid point being on the South line of trace 
of le=d conveyed to Angelo ?asero et: u.x by deed recorded April 23, 1923 in Book 
34, page 347, Deed Records of Colu::ibia County, C.ego:i; thence West: a.lo::-.g the South 
line of said Angelo Pasero tract: to it's intersection ~ith the East line of a 
trans:::iission line easei:ent granted to the YL.nl.ted States of k::eric.a by instr=,:>nt · 
reco:-c!ed June 3, .1941 in Book 63, page 304, J>.ed ?.eco::.:!s of Colu=bi:. Co:.<n.:y, C.>r.ei-;.1:-:; 

seid point being th" TIWE FO!t-;T OF BF;GI:;NHiG of the :ract to be described h~rein; 
thence Southerly end Vest:erly along the East and Scuch lines of said essacan: to 
:~e Ease right of vay line of the North Vernonia Road (for~~rly Mil:on Road); 
:he:-:ee ~orth·,.,esterly along said road right of •..;a~.- li::~ ~ di.stzn~e 0: 2l9 £.~~:: 
:'!:J:'e o::- -less> to r:he Sou.th line of said f .. 'lzeleo .F.::::c::-.-. r:' ?<:_:; ·-~-";::: __ _,,,_, 

said P~sera tract South line a disc2nc2 o~ SlO £~~~ ir~~ 



ATTACHMENT 2 
(llit~ of ~L ~ekns 
P.O. BOX 278 PHONE (503) 397-6272 

~t. ;31'!dms, ®regnu 
97051 

2\pril 10, 1985 

Environmental Quality Commission 
% Mr. Jim Van Domlin 
P.O. Box 1760 
Portland, OR 97207 

ii:: 

Re: North Vernonia Road Health Hazard Annexation 

Dear Mr. Van Domlin: 

: -- i 
! •J :' 

In reponse to your Findings and Final Order of March 8, 1985, 
please find enclosed a copy of the City of St. Helens' plan 
and timeline to remedy the North Vernonia Road health hazard. 

As you can see by the enclosed timeline, we are already 
prepared to contract for engineering design and expect to 
call for construction bids by May 29, 1985, all prior to your 
scheduled review of the plan on June 7th. 

It is urgent that the City receive plan approval at your 
June 7th meeting, followed by immediate notification, if 
we are to meet the proposed timeline and utilize the 1985 
construction season to complete the project. 

David Winship, City Engineer, will call you in about a week, 
after you have had time to review the plan, to go over it 
with you and verify if it is sufficiently complete. 

If you have any questions prior to his call, please feel free 
to call me at this office at any time. 

Enclosure 

Sincerely, 

~. ;/ }µ,tU-17-
Rosaline L. Mallory 
City Administrator 

Sf e c ; fi ( lc l ( o 1·1 s ''"'- pe ,. !-- e o vi f· h Ti· 1/1 1·1 f e w "r 
)·e ploun"--enf pro_) ec. - (')!1./ /,'/-!:' tvift·1 i ,,_ peh 

<'.- 07.·11/.e V'::;.f;{f-;· o"V\ V>,J i'·fJ,7 .'~)ctvi'~:! (/v1 ,;--Js~1~7/J:?,, ·"\ F / • I · ' , ,?,1,1.·· c Ae1-1 1 71-111 1 ::i1; 



',Project Description, 

The City of St. Helens (population 7,220) is situated on a stratum of basaltic 
rock, most of the area's topsoil having been washed away at the end of the last 
Ice Age. This situation has made the feasibility of septic tanks difficult, 
as well as costly for the installation of sewer and water systems. 

Like most areas, pockets of outlying lands were developed without sanitary sewer 
before organizations such as DEQ began regulating septic systems. The result, 
around St. Helens, is a relatively large number of unincorporated areas with 
histories of septic failures. Though DEQ and LCDC regulations now effectively 
1 imit future problems, St. Helens still faces problems resulting from the past. 

One of those problems is the N. Vernonia Rd. area which is nestled into the City's 
irregular western boundary line, its owners not wanting to annex when lands to 
the north and west were developed and annexed. County Sanitarians have known 
for a while that this was one area that needed sewer. The problem, however, 
grew drastically in the early 1980's after a large percentage of the houses in 
the general area were found to have failing septic systems. 

Last spring County Sanitarians "persuaded" the City to sewer 6 City-incorporated 
dwellings with severe septic problems, and which abut the N. Vernonia area; to 
do this the City had to extend the main sewer line 1,100 feet across Campbell 
'Park. At the same time, the Sanitarians were in the midst of a thorough investi
gation into whether a Health Hazard Annexation ought to be officially declared 
for N. Vernonia Rd. The results - 20 out of 25 homes with failing systems - were 
affirmative. 

The N. Vernonia project consists of laying 4,505 1 inear feet of sewer I ine. After 
the final 520 feet across Campbel 1 Park, the 1 ine will be extended 1,885 feet 
along N. Vernonia Rd.; laterals will then be constructed along Mill St., Seal 
Rd., and the Sherwood's easement, to service 37 residences. 

Of the 37 housing units served, 25 are in the Health Hazard Annexation, 12 already 
being within the City but on suspect septic systems. There actually are 6 dwel
lings within the Annexation that will not be served by this project because they 
cannot be served by gravity flow. Only 1 of these has a failing system, the 
other 5 are included because their exclusion would create an unincorporated island. 
The City and State Health Division are discussing ways to address the sole problem 
residence that can't be served by the N. Vernonia Rd. project. 

Meetings have been held with residents, and preliminary engineering cost estimates 
have been made. Preliminary assessments for LID's under various scenarios have 
also been made. The City and affected residents are aware that low and moderate 
income residents cannot be assessed in an LID that's part of an OCD project. 
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HEALTH HAZARD ANNEXA'l'ION 

REMEDY TIMELINE 

Contract for Engineering Design 

Final Design, Plans and Specifications 
Completed 

Call for Bids 

Receipt of Plan Approval and Order to Annex 

Council Adoption of Annexation Ordinance 
and Plan 

Adopt Resolution to Construct Sewer and 
Set Public Hearing Date 

L.I.D. Formation Public Hearing 

Construction Contract Award 

Construction Start 

Construction Completion 

Adopt L.I.D. Assessment Ordinance 

ATTACHMENT B 

April 17, 1985 

May 20, 1985 

May 29, 1985 

June 7, 1985 

June 19, 1985 

June 19, 1985 

July 9' 1985 

July 10, 1985 

July 22, 1985 

Nov. 30, 1985 

January, 1986 



the ground above the drainfield area was saturated with water. 

'l'he soil on this property is unsatisfactory for a sub-surface 

sewage disposal system, because of slow percolation 

characteristics. 

2. On February 8, 1983, on a developed portion of tax lot 

2800 of tax map 41513, the ground above the drainfield area was 

saturated, The owner of this property acknowledges that sewage 

discharged into the sub-surface system rises to the ground 

surface. 

3. On February 8, 1983, on tax lot 2900 of tax map 41513, 

dye was introduced into the toilet at 3,00 p.m. The dye was 

observed in a ditch at the side of the house and in the area of 

the septic tank behind the house five (5) minutes later. A water 

sample taken from that area indicated the presence of total coli-

form (MPN 11,000), fecal coliforn (MPN 72), fecal streptococcus 

(MPN 36) organisms. 

4. On February 8, 1983, there was standing water and a 

saturated marshy area over the drainfield east of the house 

located on tax lot 300 of tax map 41513. The soil on this pro

perty is unsatisf.a-cto:ty for sub-surface sewage disposal because of 

slow percolation characteristics. Untreated sewage in the marshy 

area over the drainfield drains through a series of culverts into 

Milton and McNulty Creeks. 

5. On February 23, 1983, on tax lot 1200 of tax map 41524, 

a lush green growth of grass was observed around water standing 

on the drainfield area. Dye was introduced into the toilet at the 

6 - ASSISTANT DIRECTOR'S FINDINGS OF FACT, ULTIM.i-.TE FINDINGS OF 
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house at 2:45 p.m. on February 23, 1984 and was observed on the 

surface of the drainfield area at 11:00 a.m. on the following 

day. Water from the surface of the drainfield drains across the 

road, into a marshy area on tax lot 300, and ultimately into 

Milton and McNulty Creeks. A water sample taken from that area 

indicated the presence of total coliform (MPN>l,100), fecal 

coliform (MPN>l,100); and fecal streptococcus (MPN 240) 

organisms). 

6. On February 8, 1983, water standing on tax lot 1300 of 

tax map 41524 had the characteristic odor and appearance of 

sewage. The owner of this property confirms that sewage often 

surfaces on the property due to the high water table. 

7. On May 15, 1984, a pipe from the side of the house 

located on tax lots 2000 and 2100 of tax map 41524 was 

discharging a liquid with the characteristic odor and appearance 

of sewage directly into a ditch on the south side of the property. 

Dye introduced into the sewage system of the house appeared in 

the ditch within thirty (30) minutes. The ditch drains past 

Campbell Park and ultimately into Milton and McNulty Creeks. 

8. On February 8, 1983, on tax lot 2400 of tax map 41524, 

the drainfield area was saturated with water. The soil on the 

property is rated as unsatisfactory for sub-surface sewage 

disposal because of slow percolation characterisitics. 

9. On February 16, 1983, on tax lot 1700 of tax map 41524, a 

lush green growth of grass and standing water were present over 

the orainfield area. Dye was introduced into the sewage system 
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located on tax lot 1000 of tax map 41524, was discharging sewage 

effluent into the field. A sample taken at the outfall of the 

pipe showed the presence fo total coliform (MPN 11,000), fecal 

coliform (MPN (30), and fecal streptococcus (MPN 36) organisms. 

14. On February 16, 1983, on tax lot 300 of tax map 415, 

standing water was observed over the drainfield, and effluent with 

the characteristic odor and appearance of sewage was being 

discharged by a pipe into an open ditch. A dye was introduced 

into the sewage system of the house and was observed in the 

ditch within a very short time. This ditch drains into a road-

side ditch on North Venronia Road, through Campbell Park, and 

ultimately into Milton and McNulty Creeks. A water sample of 

this water showed the presence of total coliforms (MPN>ll,000), 

and fecal coliform (MPN>ll,000) organisms. 

15. On May 1, 1983, on a developed portion of tax lot 200 of 

tax map 415, a lush green growth was observed over the drainfield 

area. The soil in the drainfield area was saturated with water. 

A dye introduced into the sewage system of the house on the 

property at 11:00 a.m. was observed on the ground surface above 

the drainfield area the following day. The drainfield drains into 

the roadside ditch on North Vernonia Road, through Campbell 

Park, and ultimately into Milton and McNulty Creeks. A water 

sample taken of this water showed the presence of total coliform 

(MPN>ll,000), fecal coliform (MPN 430), and fecal steptococcus 

(MPN 460) organisms. 

16. On May 1, 1983, a dye was introduced into the sewage 

9 - ASSISTANT DIRECTOR'S FrtrnINGS OF FAC'I', ULTIM!.TE FI"DINGS OF 
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system of the house located on tax lot 100 of tax map 41531. 

Within five (5) minutes, the dye was observed discharging from a 

pipe on the property into a ditch which flows through Campbell 

Park and ultimately into Milton and McNulty Creeks. 

17. On May 15, 1984, an open pit surrounding the distribu-

tion tank serving the septic system of the house on tax lot 

1800, on tax map 41524, was surrounded by sewage. A water sample 

taken of this water showed the presence of total coliform (MPN 

24,000) and fecal coliform (MPN 11,000) organisms. 

18. On February 23, 1983, a dye introduced into the sewage 

system of the house located on tax lot 4400 of tax map 41513 at 

12:00 noon was observed at 3:05 p.m. in a swampy area behind the 

house. Gray water waste from this house discharges directly onto 

the surface of the ground. A water sample taken of this dyed 

e ff.luent showed the presence of total coliform ( MPN> l, 100) , 

fecal coliform (MPN>l,100), and fecal streptococcus (MPN 42) 

organisms. 

19. On February 23, 1983, a lush green growth of grass was 

present over the drainf ield area on tax lot 4300 of tax map 
. -

41514. Groundwater was found at a depth of six (6) inches on the 

property. The sub-surface sewage disposal system is inadequate in 

size to serve the house located on the property, thus allowing 

sewage access to the roadside ditch and ultimately into Milton 

and McNulty Creeks. 

20. On May 13, 1984, a lush green growth of grass exists 

over the drainfield area of the house located on tax lot 3,000 of 

10 - ASSISTAt~T DIP~ECTOR' S FINDTt)GS (JF F!-.C'l~1 UT~T::.~-~-''.'rY: FT':;;y·~~(;:=: :~;p 

FACT, CONCLUS:!.0!'1S or~ l_.Jc,;\7 :~·-~z) -: .. ?.,_iEF:. 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: 

Background 

Agenda Item No. L, June 7, 1985, EQC Meeting 

Request of East County Sanitary Sewer Consortium for 
extension of deadline for submittal of additional information 
regarding Mid-Multnomah County sewerage plans. cost 
estimates and financing options from July 1, 1985 to 
September 1. 1985 

On December 14, 1984, the Commission adopted Alternative 3 of Agenda Item 
No. J which required the City of Portland, City of Gresham and Multnomah 
County to develop and submit essential information by July 1, 1985 for 
providing sewerage services to Mid-Multnomah County (Attachment 1). The 
information required included: 

"a. Revised treatment works plans, specific schedules, and 
implementation programs to provide assurance that all discharges 
of sewage to the groundwater from cesspools or seepage pits in 
the affected area will be eliminated by no later than December 
31, 2005. 

b. Complete cost estimates for implementing the revised plan 
including a display of the total costs to be borne by typical 
residential and commercial property owners. 

c. Equitable and affordable financing options for the costs to be 
borne by property owners." 

On December 28, 1984, the Commission sent a letter to each of the three 
jurisdictions which provided an elaboration of the information required. 
(Attachment 2). The elaboration was prepared to aid the jurisdictions in 
preparing a response. 

The East County Sanitary Sewer Consortium, consisting of representatives 
from the City of Portland, City of Gresham and Multnomah County, on April 
2, 1985, requested that the deadline for submission of the required 
information be extended from July 1, 1985 to September l, 1985. 
(Attachment 3). The reason given for the time extension request was that 
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it took considerable time to acquire outside consultant services for 
portions of the required work. The Consortium believes that the addition 
of outside consulting services has resulted in a very strong project team 
to address the Commission requirements. The Department, on April 22, 1985, 
acknowledged the Consortium request and indicated that a recommendation 
would be made to the Commission for a time extension (Attachment 4). 

Evaluation 

There are two alternative courses of action the Commission may wish to 
consider: (1) extend the deadline to September 1, 1985, or (2) deny the 
extension request. 

The extension to September 
time to complete the work. 
1985 will be a '"not later 
sooner. 

1, 1985, will give the Consortium the requested 
The Consortium has stated that September 1, 

than"' date and that the work may be completed 

A denial of the extension request would result in less complete work and 
less adequate information for the commission to consider as it takes final 
action on the proposal to find that a threat to drinking water exists in 
the Mid-Multnomah County area. The Department believes it important to 
have the best possible information available to the commission and public 
as final decisions are made. 

Summation 

1. The Commission on December 14, 1984, required local governments 
with jurisdiction in Mid-Multnomah County to submit essential 
information for providing sewerage services by July 1, 1985. A 
followup letter was sent to the three jurisdictions which 
provided an elaboration of the information required. 

2. The East County Sanitary Service Consortium, on April 2, 1985, 
requested an extension fron July 1, 1985 to September 1, 1985. 

3. Department staff believe this extension request is reasonable. 

Director's Recommendation 

It is recommended that the Commission grant an extension of the deadline 
for submittal of the required additional information from July 1, 1985 to 
September 1, 1985. 

Fred Hansen 

Attachments 1. Agenda Item No. J, December 14, 1984, EAC Meeting 
2. Letter from EQC to jurisdictions 
3. Letter from East County Sanitary Service Consortium to DEQ 

requesting time extension 
4. Letter from DEQ to jurisdictions 

Thomas J. Lucas 
229-5284 
May 9' 1985 

TJL:m 
WM194 
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VICTOR ATIYEH 
GOVEANOll 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. J, December 14, 1984, EQC Meeting 

Proposal for EOC to Declare a Threat to Drlnking Water 
in a Specifically Defined Area in Mid-Multngmah Cgunty 
Pursuant to the Provisions gf ORS 454.275 et seq. -
Summary and Eyaluatign gf Hearing Record 

On August 30, 1984, the Commission conducted a hearing at Parkrose High 
School as part of the process to determine whether a threat to drinking 
water (as defined in ORS 454.275) exists in an area in Mid-Multnomah 
County. The hearing was continued and concluded on September 11, 1984, in 
the DEQ conference room with Commissioner Denecke acting as the Hearings 
Officer. Written testimony, postmarked September 11, 1984, was accepted 
for the record. 

The Department has summarized and evaluated the Hearing Record. The 
Department's report is attached. 

Requirements for Cgmmission Action 

The statute appears to direct the Commission to do the following: 

1. Make preliminary findings and recommendations. 

2. Publish notice of its findings and recommendations. 

3. Allow 15 days for people to petition the Commission to make oral 
or written arguments on the proposed findings and recommendations. 

4. Hear and consider arguments {upon petition). 

5. Adopt final findings and recommendations and issue a Final Order. 
[ORS 454.300.] 

Pepartment Evaluation and Concluslgn 

The Department's evaluation of the record, as reflected in the attached 
report, focuses on 8 questions or issues that Commission must consider and 
address. 
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The questions and the Department's conclusions based on analysis of the 
record, are as follows: 

1. DOES MORE THAN 50 PERCENT OF THE AFFECTED AREA CONSIST OF RAPIDLY 
DRAINING SOILS? 

The hearing record shows that over 80 percent of the soils in the 
affected area are rapidly draining. 

2. IS THE GROUNDWATER UNDERLYING THE AFFECTED AREA USED FOR DRINKING 
WATER OR CAN IT BE USED FOR DRINKING WATER? 

The hearing record shows that the groundwater in the Mid-Multnomah 
County water table aquifer and deeper aquifers underlying the affected 
area is used and can be used for drinking water. 

3. IS MORE THAN 50 PERCENT OF THE SEWAGE IN THE AFFECTED AREA DISCHARGED 
INTO CESSPOOLS, SEPTIC TANKS, OR SEEPAGE PITS AND DOES THE SEWAGE 
CONTAIN BIOLOGICAL, CHEMICAL, PHYSICAL, OR RADIOLOGICAL AGENTS THAT 
CAN MAKE WATER UNFIT FOR HUMAN CONSUMPTION? 

The hearing record shows that more than 80 percent of the sewage in 
the affected area is discharged into cesspools, septic tanks, or 
seepage pits. The hearing record further shows that sewage contains 
microorganisms and organic and inorganic chemicals that can make water 
unfit for human consumption. 

4. DOES ANALYSIS OF SAMPLES OF GROUNDWATER FROM WELLS PRODUCING WATER 
THAT MAY BE USED FOR HUMAN CONSUMPTION IN THE AFFECTED AREA CONTAIN 
LEVELS OF ONE OR MORE BIOLOGICAL, CHEMICAL, PHYSICAL OR RADIOLOGICAL 
CONTAMINANTS WHICH, IF ALLOWED TO INCREASE AT HISTORICAL RATES, WOULD 
PRODUCE A RISK TO HUMAN HEALTH AS DETERMINED BY THE LOCAL HEALTH 
OFFICER? ARE SUCH CONTAMINANT LEVELS IN EXCESS OF 50 PERCENT OF THE 
MAXIMUM ALLOWABLE LIMITS SET IN ACCORDANCE WITH THE FEDERAL SAFE 
DRINKING WATER ACT? 

Analysis of samples of groundwater from wells producing water that may 
be used for human consumption in the affecte~ area contain levels of 
the contaminant nitrate-nitrogen in excess of 50 percent of the U.S. 
EPA drinking water standard. Nitrate-nitrogen levels, in fact, are in 
the range of 60 to 70 percent of the U.S. EPA drinking water standard. 
In addition, total dissolved solids levels are at 48 percent ·of the 
U.S. EPA secondary drinking water standard. 

Sufficient data and information is not available in the record to 
establish a trend and determine whether contaminant levels are 
increasing, decreasing, or staying the same. If population in the 
affected area is allowed to increase as projected, using cesspools 
for sewage disposal, higher contaminant levels would be expected. 

The levels of nitrate-nitrogen (N03-N) and organics being observed 
in the groundwater today pose some level of risk to health. 
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The Multnomah County Health Officer (A28) has stated that there 
appears to be a positive increasing trend and that the groundwater 
does have high levels of health threatening human and industrial waste 
contamination. 

5. BASED ON QUESTIONS 1 THROUGH 4 ABOVE, DOES A THREAT TO DRINKING WATER 
EXIST IN THE AFFECTED AREA? 

Based on the above information, a threat to drinking water as defined 
in ORS 454.275(5) exists in the affected area in that at least 3 of 
the conditions cited, conditions (a), (b), and (c), are found to 
exist. 

6. IF A THREAT TO DRINKING WATER IS FOUND TO EXIST, ARE THE BOUNDARIES OF 
THE.AFFECTED AREA APPROPRIATE, OR SHOULD THE BOUNDARY BE MODIFIED TO 
DELETE AREA OR INCLUDE ADDITIONAL AREA? 

The affected area boundary established by the local governing bodies 
in the Threat to Drinking Water Findings, June 1984 (B3b2), 
encompasses the problem area of Mid-Multnomah County where sewage is 
disposed of to cesspool and seepage pit systems. No justification for 
modification of boundaries has been established. 

7, CAN THE CONDITIONS (THREAT TO DRINKING WATER) IN THE AFFECTED AREA BE 
ELIMINATED OR ALLE1!IATED BY TREATMENT WORKS? 

The facilities proposed by the local governing bodies are treatment 
works within the meaning of ORS 454.275. 

The treatment works can eliminate or alleviate the relevant conditions 
in the affected area that result in the finding of a threat to 
drinking water. The proposals of the local governing bodies do not 
establish deadlines for construction cf facilities to eliminate all 
sewage discharges into cesspools, septic tanks, or seepage pits. The 
proposals do not assure elimination of all cesspools, septic tanks, or 
seepage pits. Thus the proposals do not provide assurance that the 
conditions in the affected area that result in the finding of a threat 
to drinking water will be eliminated or alleviated. 

8. ARE THE TREATMENT WORKS PROPOSED BY THE GOVERNING BODIES THE MOST 
ECONOMICAL METHOD TO ALLEVIATE THE CONDITIONS (THREAT TO DRINKING 
WATER)? 

The treatment works proposed by the local governing bodies are the 
only alternative that: ( 1) meets the definition of treatment works 
contained in ORS 454.275; and (2) can eliminate or alleviate the 
conditions which result in a finding of a threat to drinking water; 
and (3) can be implemented in the area; and (4) are consistent with 
the adopted regional waste treatment management plan. 
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Cost information and financing alternatives are preliminary and very 
general. Estimates of costs to homeowners are lacking. Affordable 
options for financing of homeowner costs are not addressed. 

The Department identified and discussed in the report, 3 alternatives for 
Commission action based on these conclusions as follows: 

1. Proceed immediately to adopt findings, recommendations, and a final 
order pursuant to ORS 454.300, 454.305(2), and 454.310. 

This alternative would result in adoption of findings of a threat 
to drinking water and issuance of a final order to implement 
proposals and construct treatment works. 

2. Proceed immediately to adopt findings, recommendations, and an order 
pursuant to ORS 454.300, and 454.305(5). 

This alternative would result in (a) adoption of findings of a 
threat to drinking water and the need for construction of 
treatment works; (b) rejection of the submitted plan as 
incomplete; and (c) issuance of an order directing the local 
governing bodies to submit revised plans and additional 
information. 

3, Delay adoption of findings and recommendations, request additional 
information from the local governing bodies based on guidance from the 
Commission, and reconvene the bearing. 

This alternative would result in direction to the local governing 
bodies to submit revised plans and information prior to 
reconvening the hearing on the matter. Following the reconvened 
hearing, findings and recommendations would be adopted a11d an 
order entered pursuant to the statutory process set forth in ORS 
454.300 and 454.305. 

All three alternatives are based on the conclusion that sufficient 
information exists in the present record to find that a threat to drinking 
water as defined in ORS 454.275(5) exists in the affected area, that the 
boundaries are appropriately described, and that construction of treatment 
works is necessary to alleviate the conditions in the affected area. 

All three alternatives anticipate direction from the Commission regarding a 
deadline for completing construction of treatment works so as to eliminate 
the existing cesspool sewage disposal systems in the affected area. The 
local governing bodies have proposed to complete major trunk, interceptor, 
and treatment facilities necessary to serve the affected area over a 20-
year period, but have proposed no timeframe for construction of all 
collection sewers and connection of existing structures to the sewers. The 
local governing bodies expect the Commission to determine how fast the 
sewage discharge to the groundwater must be eliminated. 
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The Department is familiar with the magnitude of the construction job 
involved, the time it takes to complete plans, complete financing 
arrangements, get project phases organized, bid, constructed, completed, 
cleaned up, and house connections completed. The Department would 
recommend that 20 years is a reasonable time limit for completion of all 
treatment works and elimination of all existing cesspool and seepage pit 
sewage disposal systems in the affected area. 

Alternatives 2 and 3 would require establishment of a deadline for 
development and submittal of additional information for the record by the 
local governing bodies. It is desirable to move as rapidly as possible but 
still allow adequate time to develop the needed information. The Depart
ment would recommend that 6 months be allowed in either alternative. 
Under Alternative 2, the 6 months would begin after issuance of the 
interim order--a process that will be expected to take 2 to 3 months to 
complete. Thus the elapsed time would be more like 9 months before the 
process to issue final findings and an order could be initiated. Under 
Alternative 3, the 6-month period would begin immediately upon Commission 
action. 

Director's Recommendation 

It is recommended that the Commission proceed to implement Alternative 3 as 
follows: 

1. Review the staff evaluation of the record, and preliminarily conclude 
that: 

a. A threat to drinking water as defined in ORS 454.275(5) exists in 
the affected area in that at least 3 of the conditions necessary 
to find a threat to drinking water conditions (a), (b), and (c), 
exist in the affected area; 

b. The affected area as defined by the local governing bodies is 
appropriate and should not be modified; 

c. Construction of treatment works is necessary to alleviate the 
conditions in the affected area that result in a finding of a 
threat to drinking water; 

d. Additional information is needed before findings and 
recommendations can be adopted, 

2. Delay adoption of findings and recommendations until additional 
information is received. 

3. Direct each of the affected local governing bodies to develop and 
submit by no later than July 1, 1985, information to address the 
following: 
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a. Revised tr'eatment works plans, specific schedules, and 
implementation programs to provide assurance that all discharges 
of sewage to the groundwater from cesspools or seepage pits in the 
affected area will. be eliminated by no later than December 31, 
2005. 

b. Complete cost estimates for implementing the revised plan 
including a display of the total costs to be borne by typical 
residential and commercial property owners. 

c. Equitable and affordable financing options for the costs to be 
borne by property owners. 

4. Establish a date in July 1985 for reconvening the hearing to receive 
additional testimony on the revised plans and information submitted by 
the local governing bodies. 

>l~Q~ 
Fred Hansen 

Attachments: 4 

HLS:l 

1. Proposal to Determine Whether a Threat to Drinking Water Exists in Mid
Mul tnomah County, Oregon - Evaluation of the Hearing Record 

2. Summary of Oral Testimony from the Environmental Quality Commission 
Hearing Held at Parkrose High School on August 30, 1984 

3. Summary of Oral Testimony from the Environmental Quality Commission 
Hearing Held in Room 1400 of the Yeon Building on September 11, 1984 

4. Testimony received or postmarked after September 11, 1984. 

TL3880 
229-5324 
December 3, 1984 
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Multnomah County Board of Commissioners 
Courthouse 
1021 S.W. Fourth Ave. 
Portland, OR 97204 

December 28, 1984 

At its meeting on December 14, 1984, the Environmental Quality Commission 
(EQC) considered and took action on Agenda Item J, "Proposal for EQC to 
Declare a Threat to Drinking Water in a Specifically Defined Area in Mid
Multnomah County Pursuant to the Provisions of ORS 454.275 et seq. -
Summary and Evaluation of Hearing Record." 

Specifically, the Commission unanimously adopted the following Director's 
recommendation: 

Director's Recommendation 

It is recommended that the Commission proceed to implement Alternative 3 
as follows: 

1. Review the staff evaluation of the record, and preliminarily 
conclude that: 

a. A threat to drinking water as defined in ORS 454.275(5) exists 
in the affected area in that at least 3 of the conditions 
necessary to find a threat to drinking water, conditions (a), 
(b), and (c), exist in the affected area; 

b. The affected area as defined by the local governing bodies is 
appropriate and should not be modified; 

c. Construction of treatment works is necessary to alleviate the 
conditions in the affected area that result in a finding of a 
threat to drinking water; 

d. Additional information is needed before findings and 
recommendations can.be adopted. 

2. Delay adoption of findings and recommendations until additional 
information is recei.ved. 

3. Direct each of the affected local governing bodies to develop and 
submit by no later than July 1, 1985, information to address the 
following: 
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a. Revised treatment works plans, specific schedules, and 
implementation programs to provide assurance that all 
discharges of sewage to the groundwater from cesspools or 
seepage pi ts in the affected ar<m will be eHmina ted by no 
later than December 31, 2005. 

b. Complete cc•st estimates for implementing the revised pl.an 
including a dispJ.ay of the total costs to be borne by typical 
tesidential and commercial property owners. 

c. Equitable and affordable financ.ing options for the costs to be 
borne by property owners, 

4. Establish a date in July 1985 for reconvening the bearing to 
receive add:lticmal testimony on the revised plans and information 
submitted by the local governing bodies, 

We hereby formally request that you develop the additional information 
requested in Paragraph 3 above and submit it to us by no later than July 1, 
1985. The Commission also discussed this matter fu1•ther at a lunch work 
session and felt it would be desirable to elaborate on the information 
requested to a.id you in preparing your response. We, therefore, request 
that your response to be submitted by July 1, 1985, specifically address 
the following: 

1. The implementation schedule must assure that all sewerage 
facilities are completed in sufficient time to allow, with a 
reasonable factor of safety, connection of all structures to sewers 
by the deadline of December 31, 2005. 

2. The implementation program must provide a locally enforceable 
method for assuring that all st,ructures are connected to sewers and 
the cesspool and seepage pit systems are properly pumped, filled, 
and abandoned. 

3. The schedule for implementat.ion should be developed to i;issure cost 
effective and orderly phasing of facility co11str•uotion so i;is to 
prov.ide sower service at the lowest possible cost to area 
residents. 

4. The 1.mplementat.ion program should propose a method for correcting 
failures of existing cesspool syetems by assuring immediate 
connection to a :sewer wherever possible (rapid short distance 
extension of collectors to address failures), 
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5. rr local govern.ing bodies believe it necessary to accommodate 
development in portions of tho aff'ected area whore sewer service is 
not aocessible, l~he implementation program should propose a method 
for inter:lm sewage disposal that docs not defeat efforts to reduce 
sewage discharges to the groundwater. 

1. Clarify present facility cost estimates. For each component of the 
estimate, identify what is included and what is not, For example, 
does tho estimate for a specific trunk line include ony collector 
lines; does it include street restoration costs, etc.? 

2. Specifically delineate the typical costs (average, maximun1, 
minimum) to be borne by individual property owners in different 
neighborhood settings (fully developed, partially developed, 
economic differences, oommeroial) including: 

a, Costs to be paid through property assessments (LID). 
b. Connection/hookup/system development charges. 
c, Costs for essential work on private property. 

(1) Plumbing reversal costs. 
(2) Pipe from structure to sewer in street. 
( 3) Cesspool pumping, backfilling, abandonment. 

3. Anticipated monthly user charges to finance system operation, 
maintenance, and replacement. 

4. Evaluate the capability of affected area residents to bear the costs, 
The approach used in the U. S, EPA Sewerage Works Construction Grant 
Program to assess the financial capability of the area should be 
utilized. This analysis should be assembled by sub-areas, as 
appropriate, to deal with neighborhood differences. 

C. Equitable and Affordable Financing Opt~ 

1. Build on the financial capability analysis to develop an equitable and 
affordable f.lnancing program to implement the plan. 

2. Realist.ioally assess outside funding assistance options. Financing 
planning should be complete enough to capture funding assistance that 
may become available, but project completion should not be impaired if 
outside funding assistance is not received. 
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3. Identify alternatives to assist property owners in financing t.heir 
sbare of the costs of sewer service. Alternatives should meet the 
needs of tbe broad range of residents in the area (retired, fixed 
income, low income, etc,). 

4. If seepage fee ls part of tbe f'inancing options selected, the fees 
paid by each property owner should be fully credited against the 
property owner's share of the costs of sewer service (assessments and 
connection charges). The method for accounting for fees collected and 
credited should be clearly identified. 

5. A mechanism should be provided for private sector prefinancing and 
constructJ.on of the public facilit.1.es, consistent with the overall 
plan, so as to accommodate maximum opportunity for economJ.c 
development in the affected areas. 

The Commission will establish a date for a hearing to receive testimony on the 
new information provided by you after July 1, 1985. If you have any questions, 
please oontact us. 

UJM:yt 
TT507.B 

SJ.noerely, 

James E. Petersen, Chairman 
Environmental Quality Commission 
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CITY OF 

PORTLAND, OREGON 
BUREAU OF ENVIRONMENTAL SERVICES 

April 2, 1985 

Fred Hansen, Director 
Department of Environmental ~uality 
522 SW 5th Avenue 
Portland, OR 97204 

Dear Fred: 

ATTACHMENT 3 

Dick Bogle, Commissioner 
John Lang, Administrator 

1120 S.W. 5th Ave. 
Portland, Oregon 97204-1972 

(503) 796-7169 

': ~·.' ., 
CE?AilTME:'H v• ~: . •,,._, -"::ifi,l\t c:_PLJ7Y 

ID' r2 rr; '? ~~ =-~ ~·- ,_,-
;:. 

The East County Sanitary Sewer Consortium has recently contracted with 
the firm of CH2~ H·ill, Inc., to assist in preparation of the sewer 
implementation plan which the Consortium has been directed to develop by 
the Environmental Quality Commission. CH2M Hill·, Inc. will act as prime 
contractor and has subcontracted for additional consultant services from 
Government Finance Associates of Princeton, New Jersey; the legal firm 
of Ragen, Roberts, O'Scannlain, Robertson and Neill; and the public 
communications firm of Bowler and Associates. With the skills and 
expertise of these consultant firms and the staff of Consortium 
jurisdictions, a very strong project team is now available to respond to 
the concerns of the EOC regarding a sewer program for mid-~ultnomah 
County. 

It has taken time to acquire consultant services, and to review the 
consultant selection process, the scope of work and the financing plan 
for the study, with each of the governing bodies of the Consortium. For 
this reason, the Consortium is requesting an extension of time for 
completion of the final work product. The current deadline for 
submission of the plan to the EQC is July 1, 1985. The Consortium would 
1 i ke to extend that date to September 1, 1985. The September 1 date 
woulr:I be treated as a "not later than" target, with completion of the 
plan hopefully occurring in late July or early August. 

Extending the current date for submitting the plan to September 1, in 
the opinion of the Consortium, helps guarantee that the plan will 
satisfy the objectives of the F.QC while not causing undue delay in 
addressing the cesspool problem. It will also allow a reasonable amount 
of time for review and comment by the Policy Committee and Citizens 
Committee which the Consortium is creating to oversee the development of 
the plan. 

Engineering 
Bill Gdffi 
7{}f).71n1 

Sy-5\em Management 
Oob RiL'Ck 
796-7133 

W<'lstcw<iter Treatment 
Joc]( Irvin 
2U':"1·0205 

Solid Waste 
Delvn Kies 
79t'--70l0 
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We would be happy to discuss this with you at your convenience. We 
would also be willing to appear before the Commission to formally 
request the extension, if you feel that is appropriate. 

Sincerely, 

John Lang 
Administrator 

DJG: al 
l9:dg-hansen 

Burke Raymond 
Central Coun 

SERVICES 

District 

Bi 1 I Cameron "·· 
City of Gresham 

Lfl~l5~<-~ 
Dennis Buchanan 
Multnomah County 



ATTACHMENT 4 

Department of Environmental Quality 

VICTOR ATIYEH 
Governor 522.S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (5031229-5696 

J«:>lm 1.11113, Adoo.l.rd11tr11to1• 
f.llireau of !'lnviro1'l!llent1!11 l'l<il'V.iolil!! 
CHy of Ti'ortlsncl 
1120 s. w. Sth AVl!l'lU$ 

Fort.land, Oregon 974'04~19'12 

'!'he lll\'lpartment of Envlronmental. Qual.i ty l:!ma review•!Hl your requaat for a 60., 
day delay :in the oeadliml for submittal ot' additional infl'.ll'll!ation required 
by thG lil1wlr1,nmental Quality C()mmi.:'Jsion regarding fQUI' plan!!\ for 
correc:1t!ne tllo alleged threlil.t to d.r!nkif'IG water in Mid~t'lll tnooail County, 
We ar<!I aware- that your 0011au1ta11t i!lelect.ton proc!llll!l',l took long~ir tl;1111 
or.1gtn11Uy 1111tiotpat11d, 

ti$ belinve that your requei:it for addi tioml t.l.nw is Ul'HlerstsndablG and 
appropriate, It ill> .tmport1111t that tile l.Jllat poadllle inf'¢l'llll!tion be 
available to the Enviromu&nti.l Quality CommissJ.on as th<il;> n:al'e a fiMl 
doolsion in this oatter, 

We will Nioom!!if!lid to tho E:QC that tile e..'ttenslon from July l, l!Hl!:i to 
Sept.11ueb@I' l, 198'5 be granted, We will advise you of tbe til!l1l and plaoe for 
conmiasion ao.Uon on )'()Uf' retiueet .• 

.. ' )'.__: ~:_.'; I ··, ! ,·---' __ -, 

!'red Hanoon 
!l.treotor 
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VICTOR ATIYEH 
GOVERNOR 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. M, June 7, 1985, EQC Meeting 

Informational Report: Update on Field Burning 
and Analysis of Smoke-Caused Traffic Accidents 

I. General Update on Field Burning Program 

A tota 1 of 301, 559 acres were registered for fie 1 d burning th.is summer as 
of the April 1 deadline. This is a decline of nearly 3 percent from the 
310,370 acres registered "on-time" in 1984, and the lowest amount since 
1980. This decline is probably a combined result of production cutbacks by 
growers (and possibly farm bankruptcies) and a shift to alternatives such 
as propane flaming and alternate crops. This acreage trend was partic
ularly significant in Marion County (10 percent decline) while Benton, Linn, 
and Clackamas Counties also experienced some reductions. 

Based on 1985 registrations, growers will receive maximum burn allocations 
of approximately 83 percent (250,000 + 301,559) of the total acres they've 
registered. By administrative decision, the Department has eliminated the 
extra ten percent historically factored into the "grower allocation", 
bringing it now strictly in li.ne wi.th the "distri.ct allocation". Thus, the 
amounts a 11 ocated to each grower will exactly reflect the pro-ra ta share of 
the maximum 250,000 acre annual burning limit. 

This change became necessary for two reasons: 1) to alleviate confusion 
and procedural errors at the fi.re district level in whi.ch a permit agent 
mistaking the growers' allocation for the appli.cable li.mit, may inadver
tently allow burning im excess of the effective limit (the district allo
cation), and 2) to eliminate the built-in potential for inequity which 
can result late in the season when a grower, upon finding that the district 
has already burned up to its allocation limit, is precluded from additional 
burning despite having ample allocation to cover it. In essence, the extra 
10 percent traditionally allocated to each grower allowed those burning 
early in the season to sh0rtchange or "us.e up" the late ourners' legitimate 
share of the annual limit. 
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While there have been no rule changes since last year, a few operational 
improvements are planned as part of a joint agency/industry effort to do a 
better job of reducing smoke impacts during the coming burn season. First, 
the system of zones used in smoke management has been refined to allow more 
effective control of burning, particularly upwind of Salem and the outlying 
areas of Portland. Fire district quotas have also been reviewed and 
adjusted where necessary to prevent excessive build-ups of smoke in criti
cal areas. 

Second, a wind monitor will be located in the Sweet Home area to provide a 
record of wind flow patterns along the east side of the Valley. There is 
currently no reliable wind data from that area, although this information 
is critical to developing an understanding of the diurnal wind patterns 
outside the Valley proper which partly account for the often longlasting 
intrusions in the outlying hills. Program staff will also step up aerial 
observations and (pi-bal) measurements of winds aloft when forecasts are at 
all uncertain. 

Finally, the Oregon Seed Council and the Department have agreed, on a one
year trial basis, to voluntarily limit field burning on Sundays when 
dispersion conditions are predicted to be marginal. Specifically, if the 
Sunday morning forecast is for a ventilation index (VI)l of less than about 
35 (equivalent to an atmospheric mixing height of 3500' with an average of 
10 knot winds through that depth), then burning will be declared prohibited 
for that entire day. In very general terms, this should allow for con
tinued maximum utilization of "good" burning opportunities (i.e., daily 
burning in the range of 10,000 acres or more) while eliminating lesser 
amounts of burning on Sundays under limited or high risk conditions. 

This experimental plan is put forth in recognition of the heightened sen
sitivity of the general public to weekend smoke intrusions. This will also 
give program personnel some experience and working knowledge of the merits 
and problems of this type of approach, which may be one viable option in 
minimizing impacts on visibility in Class I wilderness areas during heavy 
use periods. 

II. Analysis of Smoke-Caused Traffic Accidents 

Background 

Burning fields along public roads has long been a safety concern, involving 
not only the driving public and the grower doing the burning, but a variety 
of state and local agencies with interrelated responsibilities and juris
dictions. In January of last year, the Department drafted proposed revi
sions to the field burning rules designed to update, streamline, and 
clarify a number of provisions, including several rules governing burning 
along designated ("priority area") highways. Another proposed change would 
have added Cascade Highway (between Silverton and Stayton) to the list of 
designated priority areas. This latter recommendation was made in response 
to an increasing number of smoke-related traffic accidents occurring along 
that section of road in recent years. 

1 VI is defined as Maximizing height X average wind speed 
1000' 
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Public testimony on this particular recommendation was mixed. The Oregon 
Seed Council opposed "priority" designation of Cascade Highway on the 
grounds that it would effectively preclude any burning opportunity for 
fields along the west side of the road, noting the overriding restrictions 
already in place which prevent burning there when the wind would blow the 
smoke away from the road (but toward populated areas nearby). A represen
tative of the City of Eugene suggested a broader, more comprehensive analy
sis of the problems and the overall regulatory policy toward burning along 
highways throughout the Valley. The Commission concurred with this 
suggestion and advised staff to study the matter and return with recommen
dations. With the exception of the Cascade Highway designation, the pro
posed rules were adopted on February 24, 1984, and were in effect during 
the 1984 field burning season. 

Record of Smoke-Caused Accidents, 1978-1984 

A summary of smoke-related traffic accidents resulting from field burning 
in the Willamette Valley from 1978 through 1984 is provided in Table A. 
Most of this information was obtained from the Oregon Department of 
Transportation's computerized accident listings which are derived from 
traffic accident reports received from their Motor Vehicles Division. This 
record should not be considered entirely complete, however, a few addi
tional accidents are known to have occurred but, for various reasons 
(including pending litigation), are not represented in Table A or in this 
evaluation. A major 22-car accident that occurred on Interstate 5 on 
August 11, 1978 is notably not represented. 

TABLE A 
SUMMARY FIELD BURNED SMOKE-CAUSED TRAFFIC ACCIDENTS, 1978-84 

No. 
Ttl. Motor ----Injuries----

78 79 80 81 82 83 84 ACC Veh. PDO A B c Total ---------State Hwy 
("Priority"): 1 3 2 0 1 1 9 24 13 11 7 19 

State Hwy 
("Non-Priority"): 0 1 0 0 1 4 9 5 1 5 2 8 

County Roads: 4 0 5 3 6 5 5 28 61 40 3 22 23 48 --------- ----

Total 5 2 9 5 6 7 7 41 94 58 5 38 32 75 

According to the available records, a total of 41 separate motor vehicle 
accidents attributable to field burning smoke occurred in the Willamette 
Valley on State and county roads during the seven year study period.2 These 
accidents involved some 94 vehicles. 

2 It should be noted that there were also 9 accidents (10 injuries) in the 
Willamette Valley attributed to smoke from sources other than field 
burning, and another 29 smoke-related accidents (56 injuries, 5 
fatalities) in some 13 other counties around the state. 
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There were 58 vehicle operators who sustained property damage only (PDO). 
A total of 75 individuals were injured. There were no fatalities. 

Injuries are reported in three categories of severity. The breakdowns on 
the bases of property damage and injury class are shown below along with 
average estimated costs associated with each. 

TABLE B 
ESTIMATED COSTS* 

Number Average Per 
Incident Individuals Incident Total 
~~~~~~~~~~~~~~ 

PROPERTY DAMAGE ONLY (PDO) 

INJURY A-INCAPACITATED 
Unconscious, unable to walk, 
broken or distorted limbs, 
severe lacerations 

INJURY B-NON-INCAPACITATED 
Lumps, abrasions, cuts 

INJURY C-POSSIBLE 
Momentary unconsciousness, 
pain, nausea, limping 

TOTAL 

58 

5 

38 

32 

133 

* Cost estimates derived from National 

$1 ,090 

$18,200 

$5,500 

$1,300 

Safety Commission, 

$63,220 

$90,000 

$209,000 

$41,600 

$403,820 

1983 statistics. 

Further analysis of records shows that the majority of field burning 
related accidents (29) and injuries (58) result from rear-end type colli
sions. There were 3 "head-on" and 3 ''broad-side" type collisions and the 
remaining 6 involved turns, side-swipes, or parked vehicles. 

In a typical accident scenario, the driver of a lead car will see the plume 
near the road ahead and procede to drive through it, assuming the obstruc
tion to be limited and passable. However, once in the plume, visibility is 
dramatically reduced by the dense smoke and the driver reacts by stopping 
or drastically slowing down. A second car approaching from behind also 
procedes into the plume and, unable to see the lead car in time, strikes 
it. Staff is aware of a number of accidents in which the driver saw but 
failed to heed warning signs, flares, or flaggers posted on the road by the 
grower's own crew or by fire district officials. 

A breakdown of smoke-caused accidents by County and Highway/Road is pre
sented in Table C. As indicated, Marion County alone accounted for about 
half of all accidents Valley-wide (21) and more than half the injuries 
(43). Linn County accounted for 12 accidents and 22 injuries. 

Accidents on state highways designated by Department rule as "priority" 
areas for special protection accounted for 9 accidents (19 injuries) over 
the seven year period; however, there have been only two such accidents 
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.TABLE C 

SMOKE-RELATED ACCIDENTS BY COUNTY AND HIGHWAY/ROAD 

No. 
No. Motor Injuries 

COUNTY Accidents Vehicles P.o.o.* A B c TOTAL 

Marion 21 48 30 4 17 22 43 

Linn 12 29 16 1 15 6 22 

Polk 3 7 4 0 2 2 4 

Yamhill 1 2 1 0 0 1 1 

Benton 2 4 3 0 4 0 4 

Lane 2 4 4 0 0 1 1 

41 94 SB 5 38 32 75 

STATE 
HIGHWAYS 

TI-5 1 5 3 0 2 0 2 

20 3 6 4 0 2 4 6 >. Hwy • ., 
·-< Hwy. 34 1 2 1 1 0 0 1 ~ 
0 

·-< 
H Hwy. 

" 
99E 1 4 2 0 5 0 5 

lHwy. 99W 3 7 3 0 2 3 5 

Non-Priority 4 9 5 1 5 2 8 

13 33 18 2 16 9 27 

COUNTY 
ROADS 

Cascade Hwy. 8 21 12 3 4 15 22 

(Marion) 
Butteville Rd. 2 4 3 0 3 2 5 

(Mar ion) 
Meridian Rd. 2 4 3 0 0 1 1 

(Marion) 
Independence 2 4 3 0 4 0 4 
Hwy (Benton) 

Columbus St. 2 4 2 0 1 1 2 
(Linn) 

Other Roads** 12 24 17 0 10 4 14 

28 61 40 3 22 23 48 

* P.0.0. - Personal Damage Only 

** Represents highways I 4 l and county roads I 12) each with single 
accident only 
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since 1981, suggesting an improving trend perhaps partially attributed to 
present control efforts. Highways 99W and 20 (between Albany and Lebanon) 
were the notable problem areas, but again most of those accidents occurred 
prior to 1982. 

There were 4 accidents (8 injuries) on state highways not designated as 
"priority" area. 

Overall, the majority of field burning related accidents (28) and injuries 
(48) occurred not on state highways, but on county roads. The most signi
ficant problem road is Cascade Highway, a two-lane road which winds through 
the hilly grass seed areas of Marion County from Silverton south to its 
intersection at Highway 22 near Sublimity. Field burning along this entire 
section of road is managed by just two fire districts (Silverton and 
Sublimity RFPD). Traffic flow over this section of road is relatively 
light (averaging approximately 1650 daily trips3). 

There were a total of 52 individual fields (2062 acres) registered for 
burning in 1984 within a 1/4 mile strip along the west side of Cascade. 
Highway. This is a particularly difficult area for burning because 
overriding smoke management concerns preclude it on northerly or easterly 
winds. Thus, burning is allowable only when there is no appreciable wind 
at the surface, but the winds aloft have some westerly component. Such 
conditions are relatively rare and still carry a significant degree of risk 
that a detrimental wind shift could occur after burning is initiated. 

Overview of Regulatory Authority Relating to Field Burning Safety 

The Department (DEQ) has general authority to regulate open field burning 
through the exercise of daily discretion in setting the times, places, 
amounts of burning to be allowed, consistent with state policy of maxi
mizing the burning while minimizing effects on the public health and 
welfare. However, state laws (ORS 477.515, 477.530, 476.380, 478.960) and 
rules (OAR 340-26-010) also specify that a fire permit from the local fire 
permit issuing agency is required for all open burning, including field 
burning: 

"The fire chief shall prescribe conditions upon which permission 
is granted and which are necessary to be observed in setting the 
fire and preventing it from spreading and endangering life or 
property or endangering the air resources of this state •••• (ORS 
478.960(2)." 

That two bodies are responsible for the regulation of field burning 
underscores the different spheres of interest - DEQ protects air quality 
through the issuance of "smoke" permits and the fire districts protect 
safety through the issuance of "fire" permits. (In practice, the two per
mits are issued concurrently.) Thus the two interests are to work coopera
tively to reduce field burning problems (DEQ shall "Aid fire districts in 
carrying out their responsibilities for administering field sanitation 
programs'' ORS 468.474). 

3 Marion County Public Works, 1985 estimate 
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It should be noted that there are several Department rules which relate 
directly or indirectly to field burning safety. There are general regula
tions which require the grower to promote efficient burning and to attend 
each burn until it's effectively extinguished. Another stipulates that 
burning in compliance with the rules does not exempt any person from civil 
or criminal liability for consequences or damages resulting from burning. 

More to the point, however, there are some specific rules which focus 
solely on burning in "priority" areas along designated state highways. 
Priority areas include all acreage within a 1/4 mile strip along both sides 
of Interstate 5 and Highways 99, 99E, 99W, 34, 20 (between Albany and 
Lebanon) and 228 (between Brownsville and Tulsa). Some 46,000 acres fall 
in this category and statistics show that burn accomplishment rate is only 
slightly less than that for general burning. The applicable rules are as 
follows: 

- The Department, and subsequently the local fire district, may 
not permit priority fields to be burned upwind of the adjacent 
highway. 

If a permit is issued, based on a general suitability of winds, 
but the grower finds that the wind at the field would carry the 
smoke toward (and noticeably affect) the adjacent highway, then 
the grower is required to refrain from burning. If the wind 
shifts after the burn is initiated, the grower is obligated to 
extinguish the burn. 

- All fields in the priority area on the west side of and abutting 
I-5 must have an 8' wide fireguard between the field and the 
freeway right-of-way. 

- The Department may not allow priority fields in the south Valley 
(Linn, Lane, and Benton Counties) to be burned upward of 
Eugene-Springfield. 

In reviewing the statutory authorities, counsel has concluded that the 
Department should cooperate with fire permit issuing agencies on relevant 
fire safety programs, but not try to usurp the role of these agencies by 
establishing duplicative regulations. 

Procedures for Burning Near Highways 

Once air quality considerations are satisfied, the daily regulations and 
procedures for burning along designated highways, or dry road for that 
matter, rely principally on local discretion. From a practical standpoint, 
Department staff have limited ability to know of or evaluate the unique 
conditions at each and every field which will determine whether a par
ticular burn is safe or not. Instead, program personnel provide on request 
ground and aerial observations and forecasts to assist the local fire 
district permit agent and grower in making informed decisions. In addi
tion, staff and Seed Council personnel occasionally provide guidance and 
instructions to growers on methods of burning next to roads. 
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Permit agents usually reside in their area and tend to be familiar with the 
important local factors such as location of roads and fire hazards, 
terrain, localized wind patterns, and the varying capabilities or "track 
records" of their growers to conduct safe and efficient burns. They are 
also assisted by maps upon which all fields are identified. 

The kinds of restrictions imposed by fire districts in their fire permits 
vary considerably from one district to another. Some impose no special 
restrictions while others specify, for example, minimum fireguards, man
power, and fire-fighting equipment. Some districts try to have personnel 
or equipment attend the burn or even assist. Some may occasionally help 
out on traffic control when necessary. Staff is aware of at least one 
district (Harrisburg RFPD) which has recently adopted an aggressive 
approach which requires any grower burning alongside a road to post a crew 
member with warning signs at each end of the field. That district recently 
puchased a number of handheld signs which it provides to the growers at no 
charge. 

Ultimately, the decision to burn and what safety measures to employ, rests 
with each grower. There has been an increased awareness in the grower com
munity of the need for providing for public safety whenever burning. Court 
rulings in recent years have identified field burning as an 
"ultra-hazardous" activity subject to strict liability. As a result, 
insurance premiums are reportedly escalating and civil actions against 
growers for burning-related damages appear to be on the rise. 

Planned Courses of Action 

Staff recently met with Willamette Valley fire district officials to gauge 
support for a more coordinated effort in addressing local field burning 
safety concerns. The response was quite favorable. Staff has since con
sulted with counsel and with Department of Transportation officials to 
determine what legal and effective measures are available to control traffic 
on roads and highways. Some preliminary recommendations on signing, for 
example, have been formulated. The Seed Council has agreed to coordinate 
meetings with the involved state and local agencies and growers with the 
intent of developing guidelines for use this summer, with particular empha
sis on Cascade Highway and other problem roads. 

III. Director's Recommendations 

It is recommended that the Commission concur in the courses of action pro
posed by the Department in sections I and II of this report. 

Sean K. O'Connell:pd 
(503) 686-7837 
May 9, 1985 

Fred Hansen 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item N, June 7, 1985, EQC Meeting 

Informational Report: Report to 63rd Oregon Legislative 
Assembly on Status of the Oregon Recycling Opportunity Act 
and Waste Reduction Programs. 

The Department is seeking Commission concurrence in the submission of a 
report to the Legislature, 

ORS 459.055(4) requires the Department to report to each legislative 
assembly on the siting of landfills in farm use zones, level of compliance 
with waste reduction programs and recommendations for further legislation. 
There has been no use made of this section and no new development of waste 
reduction programs. , 

ORS 459.168(3) requires the Commission to report to each regular session of 
the legislative assembly regarding compliance with the provisions of this 
new legislation (SB 405 - 1983 Legislature). We have combined the 
Department's report on the implementation of the waste reduction programs 
and the Commission's report on the implementation of the Recycling 
Opportunity Act into a single document, 

Director's Recommendation 

It is recommended that the Commission concur in the submission of the 
report to the Legislature, 

Attachment 

William R, Bree:b 
229-6975 
May 15, 1985 
YB4274 

Fred Hansen 



Report to 
63rd Oregon Legislative Assembly 

19 85 Regular Session 

Oregon Recycling Opportunity Act and Waste Reduction Programs 

OREGON RECYCLING OPPORTUNITY ACT 

I. INTRODUCTION 

During its 1983 regular session, the 62nd Oregon Legislative Assembly 

passed the Oregon Recycling Opportunity Act (SB 405) (Attachment I). It 

requires that the "opportunity to recycle" be made available to all 

Oregonians by July 1, 1986. The Environmental Quality Commission (EQC) has 

adopted rules and policy guidance for implementation of the Act 

(Attachment II). The major provisions of the Act and rules are discussed 

below. 

II. GENERAL PROVISIONS OF THE ACT AND RULES 

A. POLICY PRIORITIES 

The Act places increased emphasis on reuse and recycling as two solid 

waste management methods by setting the following management 

priorities: (1) to reduce the amount of solid waste generated, (2) to 

reuse material for the purpose for which it was originally intended, 

(3) to recycle materials that cannot be reused, (4) to recover energy 

from solid waste that cannot be reused or recycled, and (5) to dispose 

of the remaining solid waste that cannot be reused or recycled, or 

from which energy cannot be recovered. 
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B. RECYCLABLE MATERIAL 

Recyclable material is defined in the Act as any material or group of 

materials that can be collected and sold for recycling at a net cost 

equal to or less than the cost of collecting and disposing of that 

material. For example, if the cost of collection and disposal of 

garbage in a community was $100 per ton, and an item like old 

newspaper can be collected and sold for recycling at a net cost less 

than $100/ton, then that item would meet the definition of "recyclable 

material" in the Act. 

Key elements in determining the net cost of collection and sale of a 

recyclable material include the income from the sale and the 

measurable savings resulting from recycling rather than disposal of 

the material. For some material, the process of marketing may 

generate considerable income. For other material, there may be a cost 

exceeding income. 

When materials are identified as a group, then the income and costs 

for the different materials are combined to find the net cost for the 

group. Materials that might not individually meet the definition of 

recyclable materials can be grouped with more profitable material and 

the group of materials would meet the definition. For example, in the 

community where waste collection and disposal cost $100/ton, if tin 

can collection and sale for recycling has a net cost of more than 

$100, then tin cans by themselves are not a recyclable material. 

However, if there is a program which collects newspaper, glass and tin 

cans as a group, and the net cost of collection and sale of the group 

is less than $100, then that group, including the tin cans, meets the 

YB4234.1 (5/85) -2-



definition of recyclable material in the Act. 

C, OPPORTUNITY TO RECYCLE 

1 • DEFINITION 

YB4234.1 (5/85) 

The Act requires that the "opportunity to recycle" be provided to 

every person in the State by July 1, 1986, This includes all 

households, businesses and industries. The opportunity to 

recycle includes at a minimum, 

o A recycling depot located either at a disposal site or at 

another site more convenient to the people being served 

(this depot is also a condition of the DEQ Solid Waste 

Disposal Permit), 

o Monthly on-route collection of source-separated recyclable 

material to collection service customers within urban growth 

boundaries (UGB) of cities with a population of 4,000 or 

more, plus all cities within the UGB of the Metropolitan 

Service District, 

o A public education and promotion program that encourages 

participation in recycling and notifies each person about 

the recycling program available to them. 

The Act also allows the EQC to develop rules for an alternative 

method of providing the opportunity to recycle. In those rules, 

the EQC requires that any proposed alternative method be 
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submitted to the Department for prior approval. Such an approval 

will be based on consideration of how well the alternative will 

increase recycling, how much the alternative will reduce solid 

waste, how convenient the alternative method is to the public, 

and what conditions and factors make the alternative method 

necessary. 

The Act does not indicate who will make the opportunity to 

recycle available to the public. It envisions a cooperative 

effort among local government (cities and counties), recyclers, 

garbage collectors, and disposal site operators. It refers to 

the members of these groups as "affected persons. 11 The Act 

indicates that the affected persons in each wasteshed will 

provide the opportunity to recycle. 

2. WASTESHEDS 

YB4234 .1 ( 5/85) 

Wastesheds are defined in the Act as areas of the state which are 

served by a common waste disposal system or an appropriate area 

in which to develop a recycling program. The Commission has 

identified the wastesheds throughout the State. Because counties 

have commonly taken responsibility for solid waste management, 

the wasteshed boundaries are in most cases the county boundaries. 

Two individual cities, Portland and Milton-Freewater, requested 

to be separate wastesheds and have been so designated. The City 

of Portland's garbage collection system is different from that in 

the three counties it occupies. Milton-Freewater runs its own 

solid waste collection and disposal system separate from Umatilla 

County. 

-4-



3, RECYCLING REPORT 

In each wasteshed, cities and counties will coordinate with the 

other affected persons to develop a recycling report that 

explains how the opportunity to recycle will be implemented in 

the wasteshed. The report must be submitted to DEQ by July 1, 

1986. DEQ will review the recycling report and determine if the 

opportunity to recycle is being adequately provided. If it is 

not, the EQC may, after public hearings, order that the 

opportunity be provided. 

The EQC has, by rule, identified standards for the recycling 

reports. The Department will provide forms for the reports. The 

rule outlines the information that will be called for on the 

forms or as attachments. The Department will work with the 

affected persons in each wasteshed on preparation and review of 

the reports. It is the intent of the EQC and the Department to 

keep the reporting requirements to a minimum so that efforts oan 

be directed at implementation rather than reporting. 

4. ON-ROUTE COLLECTION 

YB4234.1 (5/85) 

One major element of implementation of the opportunity to recycle 

will be the provision of on-route collection of source-separated 

recyclable materials to persons who have garbage service. This 

type of service will make the opportunity to recycle as 

convenient as present garbage collection. At least monthly on

route collection will be required in the urban area of cities 

with a population over 4,000 and those cities in the UGB of the 
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Metropolitan Service District. This will involve over 70 cities 

and 1.5 million people, 

Recyclers and solid waste collectors will need to work with local 

government regulators to determine who will provide this 

recyclable materials collection. This type of service is 

presently available in several Oregon cities. For example, 

monthly on-route collection is provided in Newberg, McMinnville, 

Baker, Redmond, Forest Grove, Cornelius, Hillsboro, Lake Oswego, 

Portland, Estacada, Florence and the Dalles. Biweekly collection 

is available in Eugene and Springfield. And the residents of 

Oregon City, West Linn, Gladstone, Corvallis, Albany, Lebanon and 

Salem have weekly on-route collection service. 

5. EDUCATION & PROMOTION 

YB4234.1 ( 5/85) 

Education, promotion and notification are an essential part of 

the opportunity to recycle. All of the affected persons in a 

wasteshed, i.e., recyclers, garbage haulers, disposal site 

operators and local governments, will need to work together to 

determine who will provide recycling education, promotion and 

notification. Funding for this service could come from a portion 

of the garbage rate, franchise fees or an alternative source of 

funding. 

The affected persons in the wasteshed are encouraged to identify 

an education and promotion representative from the wasteshed to 

coordinate their efforts with the Department. The EQC rules 

outline the minimum requirements for notification, education and 
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promotion programs. These include requirements for notification, 

service reminders and written information. The rules also covers 

the level of public participation, notification of local media 

and community groups, and the designation of an education and 

promotion representative, Information about the education and 

promotion programs will be a part of the recycling report. 

D. ADMINISTRATIVE RULES 

The Commission was directed by the Act to adopt by January 1, 1985, 

rules and guidelines necessary to carry out the provisions of the Act. 

The rules were adopted by the EQC on December 14, 1984. 

1 • REQUIRED RULES 

The rules required by the Act are: 

a. Acceptable alternatives for providing the opportunity to 

recycle, (OAR 340-60-035) 

b. Educational, promotional and notice requirements. (OAR 340-

60-040) 

c. Identification of wastesheds within the State. (OAR 340-60-

025) 

d. Identification of the principal recyclable materials in each 

wasteshed, (OAR 340-60-030) 
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e. Guidelines for local governments and other persons 

responsible for implementing the provisions of the Act. 

(OAR 340-60-001 to -080) 

f. Standards for the joint submission of the recycling reports 

required of local governments. (OAR 340-60-045) 

g. Permit fees assessed against disposal sites (adopted by 

Commission February 24, 1984, Agenda Item No. I). (OAR 340-

61-115) 

2. CRITERIA 

YB4234.1 (5/85) 

The criteria considered in developing the proposed rules were: 

a. The purposes and policy stated in ORS 459.015. 

b. Systems and techniques available for recycling, including 

but not limited to existing recycling programs. 

c. Availability of markets for recyclable material. 

d. Costs of collecting, storing, transporting and marketing 

recyclable material. 

e. Avoided costs of disposal. 

f. Density and characteristics of the population to be served. 
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g. Composition and quantity of solid waste generated and 

potential recyclable material found in each wasteshed. 

The Department compiled and reviewed information pertinent to 

these criteria. Surveys were conducted to identify recycling 

markets, the amounts of materials recycled by those markets and 

the freight allowances offered by the markets. Disposal sites 

and communities throughout the state were surveyed to identify 

existing recycling activities. Previous waste generation and 

composition studies were reviewed. Available information on 

population densities and state geographical differences were 

compiled and reviewed. Existing solid waste planning and 

management areas were identified and evaluated for suitability 

for wasteshed designation. Local government control mechanisms 

of collection service were reviewed. And, cities of 4,000 or 

more persons with responsibilities under the Act were identified. 

3. PUBLIC PARTICIPATION 

YB4234 .1 ( 5/85) 

The rules were developed with the assistance of the Recycling 

Rules Subcommittee of the Solid Waste Advisory Task Force which 

has met at least monthly from October 1983 to December 1984. The 

Department also held a series of eight public informational 

meetings throughout the State on the proposed rules in June and 

July 1984. Additionally, the Department's staff met with many 

local governments and other affected persons to discuss the Act 

and its implementation. These meetings occurred from January to 

July 1984. Five public hearings were held throughout the State 

on October 1st and 2nd to receive comments on the Department's 
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proposed rules. The hearings were held in Portland, Eugene, 

Medford, Bend and Pendleton. 

E. POLICY GUIDANCE 

In the process of development of rules for the implementation of the 

Act, there was considerable concern over interpretation of both the 

provisions of the Act and the new rules. Along with the rules, the 

Commission adopted a policy guidance document which clarifies their 

intent. The guidance is distributed with the rules and assists local 

governments and other affected persons in their implementation 

efforts. 

F. DISPOSAL SITE PERMITS 

One of the provisions of the Act is that the Department incorporate a 

recycling condition into all of its disposal site permits. All new 

and existing permits are to include a condition that there be a place 

for the collection of source-separated recyclable materials at the 

permitted disposal site or at a location more convenient to persons 

whose waste goes to that site. Satisfaction of this requirement of 

the Act will also meet that portion of the opportunity to recycle 

which calls for recycling depots at disposal sites. 

G. FRANCHISING 

1 • AUTHORITY 

The Act clarifies cities' and counties' authority to franchise 
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the collection of solid waste and/or recyclable material. This 

authority allows cities and counties to: (1) establish just and 

reasonable rates adequate to provide for service, 1 ( 2) determine 

the quality and character of service, (3) determine responsible 

parties to provide the service, (4) collect fees from franchise 

holders, (5) assign service areas, (6) permit one or more 

franchise holder to cooperate in providing the "opportunity to 

recycle, 11 and (7) extend a current franchise. 

2. PROVISIONS OF THE ACT 

YB4234.1 (5/85) 

The provisions affecting franchising authority are as follows: 

o If a collection service franchise is continued, extended, 

renewed or granted on or after October 15, 1983, the 

opportunity to recycle must be provided to the customers of 

the franchisee no later than July 1, 1986. 

o The opportunity to recycle may be provided by (1) the person 

holding the garbage collection franchise, (2) another person 

who provides the opportunity to recycle to the franchise 

holder's customer or (3) a person who is granted a separate 

franchise to collect recyclable material and/or provide the 

education and promotion program. If education and promotion 

are franchised separately, fees from a garbage collection 

franchise can be used to pay for the education program. 

o When determining who will provide the opportunity to 

recycle, a city or county must first consider any person 
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providing recycling or collection service on or before 

June 1, 1983, if that service has been regularly provided. 

3. RATES 

The rates established by the authority of the Act shall be just 

and reasonable and adequate to provide necessary collection 

service. 

The rates set under a franchise will allow the franchise holders 

to recover any additional cost of providing the opportunity to 

recycle at the minimum level required by the Act or at a higher 

level permitted by a city or county. A city or county may 

provide an alternative method of funding the opportunity in lieu 

of increasing collection rates. 

People who source-separate recyclable materials for collection 

may not be charged more than the rate they pay for garbage 

collection and disposal. They may be charged less. 

H. FAIR MARKET VALUE 

Another major provision of the Act is an exemption from solid waste 

management regulation for certain recyclable materials and recycling 

activities. When recyclable material is source-separated by the 

generator and sold or exchanged for fair market value for reuse or 

recycling, it is not subject to the provisions of the Act. This would 

limit local government's ability to regulate recycling activities. 
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In its rules, the EQC addresses purchase or exchange of source

separated recyclable material for fair market value where it applies 

to residential recycling activities. Through a combination of 

provisions in the Act and the rules, local government can restrict 

competition for collection of recyclable material from residential 

sources by identifying a group of materials as a recyclable material 

and restricting individual collection of any member of the group. 

This approach includes the concept that the fair market value of a 

member of such a group of materials includes the cost of recycling all 

of the members of the group. 

The basis for the EQC adoption of a fair market value rule was that 

local government has primary responsibility for solid waste management 

and the rules should not limit local government's ability to regulate 

collection of recyclable material from residential sources. Local 

government is not required to exercise their regulatory authority; 

however, that authority should be available if local government 

chooses to use it. 

I. ANTI-SCAVENGING 

Under the provisions of the recycling act, violation of any of the 

following is a Class A misdemeanor: 

o Recyclable material set out for collection by an authorized 

collection service cannot be collected by another person without 

permission of the owner or generator of the material. This is to 

stop the theft of recyclable material placed out for collection. 
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o Recyclable material may not be removed from any container, drop 

box, garbage truck or other vehicle, depot, collection or storage 

site without the permission of the owner. This is to stop the 

theft of recyclable material from containers and depots. 

o No person may mix source-separated recyclable material with solid 

waste in any collection or disposal vehicle. This is to stop the 

dumping rather than recycling of recyclable material. 

The Environmental Quality Commission also provided by rule: 

o No person shall dispose of source-separated recyclable material 

which has been collected or received from the generator by any 

method other than reuse or recycling. This is to stop the 

dumping rather than recycling of recyclable material. 

III. IMPLEMENTATION 

The efforts of the Department, local governments and other affected persons 

are now being directed at the implementation of the Act. The Department is 

providing technical assistance to those who are implementing the 

opportunity to recycle, local governments are incorporating the opportunity 

to recycle into their solid waste management programs, and the other 

affected persons are beginning to provide more recycling depots, on-route 

collection, and education and promotion. 
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A. DEQ' S ROLE 

The Department's technical assistance program includes: 

o Research, design, and distribution of fact sheets and technical 

papers on en-route collection and markets for recyclable 

material, 

o Surveys of the need for and availability of recycling services, 

o Design and distribution of generic education and promotion 

materials, 

o Assistance in the design of local education and promotion 

programs, 

o Response to inquiries from affected persons and implementors, 

o Meetings with affected persons in each wasteshed and transfer of 

information between wastesheds, 

o Collection and dissemination of information on markets for 

recyclable materials, 

o Preparation of lists of recyclable materials for specific 

locations where the opportunity to recycle is required, 

o Interpretation of the statute and rules, 
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o Technical assistance in the incorporation of recycling into 

franchise agreements, 

o Design and distribution of recycling report forms, 

o Assistance in the preparation of recycling reports and review 

of final reports, and 

o Response to requests for assistance on special problems. 

The Department's regulatory role includes the modification of all 

disposal site permits to include provisions for a place for collection 

of recyclable material. 

B. LOCAL GOVERNMENT'S ROLE 

Local governments are designing and implementing regulatory programs 

and providing for education and promotion programs. For example, 

Clackamas County has designed an education and promotion program and 

hired a coordinator to take the program into the community. The 

program is jointly funded by the County and private collection 

industry. Local governments are also making difficult decisions on 

who should provide recycling service and who should be restricted from 

providing that service. As examples, the City of Bend is encouraging 

a joint program between the garbage collection company and the local 

recyclers, but the Cities of Monmouth and Independence have given all 

recycling collection rights to the garbage company and have 

essentially forced the recyclers out of business. 
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C. OTHER AFFECTED PERSONS' ROLE 

Recyclers, solid waste collection and disposal companies are actively 

starting to provide the opportunity to recycle. Since the passage of 

the Act, 15 new on-route collection programs have been offered in 

urban areas. There have also been new recycling depots opened at 

disposal sites. By July 1985, there will be over 100 disposal sites 

with recycling. 

Even before the July 1, 1986 effective date of the Act, Oregon is 

starting to see an increase in the level of recycling service 

available to the public. Many of the efforts to implement the Oregon 

Recycling Opportunity Act go beyond the original intent of the 

legislation. Through the cooperative efforts of local governments and 

recyclers, we are seeing weekly rather than monthly on-route service 

offered in cities much smaller than 4,000. Programs are starting 

before either local government or state agency requirements are in 

place. Effective education and promotion programs are also underway 

in some communities. 

IV. LEGISLATIVE CHANGES 

The EQC is not proposing any changes to the original Act. The general 

intent of the legislation is clear. The affected persons have an 

understanding of that intent and they should be allowed to provide the 

opportunity to recycle as was intended without further changes and 

requirements in legislation. 

YB4234.1 (5/85) -17-



WASTE REDUCTION PROGRAMS 

I. GENERAL INFORMATION 

The original landfill siting act, passed by the 1979 legislative assembly 

required the Department to report to future legislatures on the use made of 

ORS 459.055. This section requires a waste reduction program when a 

landfill is sited in an exclusive farm use zone. During the six years of 

implementation of this law, there has been no direct utilization of that 

section. 

ORS 468.220 was also amended by the same 1979 act. These new provisions 

provided that local governments which received financial assistance from 

the Pollution Control Bond Fund, administered by the Department, must 

develop a waste reduction program as a part of their solid waste management 

plans. There have been no new waste reduction programs developed since 

submittal of the Department's 1983 Legislative Report. 

II. ANTICIPATED USE OF ORS 459.055 

The Department is not aware of plans by any local government to use the 

provisions of ORS 459.055 for landfill siting in an exclusive farm use 

zone. 
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III. NEW LEGISLATION 

The major effort to implement the opportunity to recycle act has eclipsed 

both state and local government efforts on general waste reduction 

programs. The Department is seeking no changes or new legislation in the 

area of waste reduction. The Department intends to place major emphasis on 

the implementation of the Recycling Opportunity Act. 
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VICTOR ATIYEH 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. o , June 7, 1985, EQC Meeting 

Emergencv Repeal of Motorcvcle Noise Testing Reouirements 
for the Vehicle Inspection Program. OAR 340-24-311 and 
24-337(2) 

Background and Problem Statement 

At the EQC meeting of November 4, 1984, rules were adopted which added 
vehicle noise testing requirements to the vehicle inspection program test 
procedures. The rule adoption incorporating passenger cars and light duty 
truck noise testing was effective April 1, 1985. On that date, compliance 
with the noise inspection requirement became compulsory in addition to the 
emission test requirements. At that same meeting, the Commission directed 
that motorcycle noise testing be included with an effective .date of July 1, 
1985; and that necessary funding to accomplish that task be obtained. 

At the Commission's direction, the Department submitted a supplemental 
budget proposal. The budget proposed would have provided for three 
full time equivalent (FTE) positions and provided for an increase in fees 
received due to the 30,000 projected motorcycles and mopeds which would be 
tested and purchasing Certificates of Compliance. The supplemental budget 
request was specifically rejected by the Joint Subcommittee on Regulation 
and the full Committee on Ways and Means; and was not included in the 
budget passed by the Legislature and submitted to the Governor, 

ORS 481.190 provides that "motor vehicles registered within the boundaries, 
designated in ORS 268.125, of the metropolitan service district formed 
under ORS Chapter 268 for the metropolitan area, as defined in subsection 
(3) of ORS 268.020, which includes the City of Portland, Oregon, shall be 
equipped with a motor vehicle pollution control system and shall comply 
with the motor vehicle pollutant, noise control and emission standards 
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adopted by the Environmental Quality Commission pursuant to ORS 468.370. 11 

The Commission, pursuant to ORS 468.370, adopted motorcycle noise standards 
OAR 340-24-311 and 340-24-337(2). ORS 481.190 further directs that the 
Motor Vehicle Division shall not issue a registration or renewal of 
registration for a motor vehicle subject to these requirements unless the 
division receives, with the registration or renewal of registration, a 
completed Certificate of Compliance, Without budget authority, the 
Department is not now in a position to test motorcycles and mopeds and 
issue Certificates. The motorcycling public, therefore, would be severely 
prejudiced by not being able to renew their motorcycle registrations. 

If the Department were to utilize its existing resources, and incorporate 
motorcycle noise testing, existing levels of service to the public would be 
severely affected and the Department would be taking an action specifically 
disapproved during the Legislative budget hearings. If no action is taken, 
potentially both the Department and the Motor Vehicles Division could be 
open to citizen suit. 

Alternatiyes and Evaluations 

The motorcycle noise testing rules previously adopted by the Commission are 
effective July 1, 1985. The program is now required, but does not have 
specific legislative budget authorization. There are four major options 
open for Commission consideration: 

1. Issue an emergency repeal of OAR 340-21-311 and OAR 340-24-337(2) and 
authorize public hearings on a permanent repeal of the rule; 

2. Issue an emergency rule change of the effective date of implementation 
of OAR 340-24-311 and 24-337(2), and direct the Department to seek 
fiscal approval for positions and revenue from the State Emergency 
Board so that motorcycle testing may be started at a later date; 

3. Direct the Department to implement motorcycle and moped noise testing 
on schedule without legislative budget approval and thus directly 
impact our service levels to the motoring public; or 

4. Take no action. 

ORS 183.335 provides for emergency adoption, suspension, or repeal of 
administrative rules when failure to act promptly would result in serious 
prejudice to the public interest. Emergency actions expire 180 days after 
implementation, requiring finalization through the standard rulemaking 
process. 



EQC Agenda Item No. o 
June 7, 1985 
Page 3 

Summation 

Emergency repeal or suspension of the rules which provide for motorcycle 
noise testing is necessary to prevent serious prejudice to the public 
interest because the Oregon Legislature has withheld budget approval for 
that aspect of the inspection program operation. Prompt emergency action 
is required because a July 1, 1985 start-up date is incorporated in the 
noise testing rules. If no action is taken to repeal or suspend the rules, 
the Motor Vehicles Division is directed by ORS 481.190 to demand a 
Certificate of Compliance prior to motorcycle registration. If the 
Department began testing motorcycles and issuing Certificates , it would be 
operating outside of its legislatively approved budget. These alternatives 
are unacceptable, 

Director's Recommendation 

Based upon the summation, it is recommended that: 

1. The Commission enter a finding that failure to act promptly will 
result in serious prejudice to the public interest. The specific 
reason for this prejudice is that if no action is taken, motorcycle 
owners within the Portland area would not be able to re-register their 
motor cycles. 

2. The Commission issue an emergency repeal of OAR 340-24-311 and 
OAR 340-24-337(2) under its authority contained in ORS 183.335 and 
468.370. 

3, The Commission authorize the Department to hold public hearings on a 
formal repeal of OAR 340-24-311 and OAR 340-24-337(2). 

Fred Hansen 

Attachments: 1. OAR 340-24-311 and 340-24-337 
2. Statement of Need for Rulemaking 

William Jasper:p 
AP73 
229-5081 
May 21, 1985 



[MOTORCYCLE NOISE EMISSION CONTROL TEST METHOD 

340-24-311 

Attachment l 
Agenda Item No. 0 
June 7, 1985 
EQC Meeting 

(1) The vehicle is to be in neutral gear with the brake engaged. If 
the vehicle has no neutral gear, the rear wheel shall be at least 2 inches 
clear of the ground. 

(2) The engine is to be accelerated to a speed equal to 45 percent of 
the red line speed. Red line speed is the lowest numerical engine speed 
included in the red zone on the motorcycle tachometer. If the red line 
speed is not available, the engine shall be accelerated to 50 percent of 
the speed at which the engine develops maximum rated net power. 

(3) If it is judged that the vehicle may be emitting propulsion 
exhaust noise in excess of the noise standards of rule 340-24-337, adopted 
pursuant to ORS 467.030, then a noise measurement is to be conducted and 
recorded while the engine is at the speed specified in Section (2) of this 
rule. A reading from each exhaust outlet shall be recorded at the raised 
engine speed. 

(4) If it is determined that the vehicle complies with the standards 
of rule 340-24-337, then, following receipt of the required fees, the 
vehicle emission inspector shall issue the required certificates of 
compliance and inspection. 

(5) No Certificate of Compliance or inspection shall be issued unless 
the vehicle complies with all requirements of these rules and those 
applicable provisions of ORS 468.360 to 468.405, 481 .190 to 481.200, 
483.800 to 483.825 and 467.030.] 

MOTOR VEHICLE PROPULSION EXHAUST NOISE STANDARDS 

340-24-337 

(1) Light duty motor 
be exceeded as measured at 
atmosphere downstream from 

Vehicle Type 

Front Engine 
Rear and Mid Engine 

vehicle propulsion exhaust noise levels not to 
no less than 20 inches from any opening to the 
the exhaust ports of the motor vehicle engine: 

Maximum Allowable Noise Level 

93 dBA 
95 dBA 

[(2) Motorcycle propulsion exhaust noise levels not to be exceeded as 
measured at no less than 20 inches from any opening to the atmosphere 
downstream from the exhaust ports of the motorcycle engine: 

Model Year 

Pre-1976 
1976 and later 

Maximum Allowable Noise Level 

102 dBA 
99 dBA] 

1.2.l [(3)] The Director may establish specific separate standards, 
differing from those listed in subsections (1) and (2), for vehicle classes 
which are determined to present prohibitive inspection problems using the 
listed standard. 

AP73.1 
SIP.A (8/83) 



STATEMENT OF NEED FOR RULEMAKING 

for 

Emergency Rules to Vehicle Inspection Program Rules 

Attachment 2 
Agenda Item No. O 
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Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

Legal Authority 

This proposal repeals OAR 340-24-311 and OAR 340-24-337( 2). It is proposed 
under authority of ORS 468.370. 

Need for the Rule 

The emergency repeal is necessary to prevent prejudice to the public 
interest because some motorcycles will not be able to renew, as required by 
ORS 481.190, their motorcycle registration after July 1, 1985 because the 
Legislature withheld budgetary authority to implement these referenced 
rules. 

Fiscal and Econo111ic Impact Statement 

As this action repeals or suspends OAR 340-24-311 and 24-337(2) before its 
effective date, there is no fiscal or economic impact. 

Land Use Consistency Statement 

This action does not affect land use as defined in the Department's 
coordination program approved by the Land Use Conservation and Development 
Commission. 

AP73. 1 
SIP.A (8/83) 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. P, June 7, 1985, EQC Meeting 

Request by the City of Klamath Falls for Modification of the 
Approved Time Schedule for Alleviating the Health Hazard in 
the Pelican City Area 

Pursuant to ORS 222.850-915, the Administrator of the State Health 
Division, on February 1, 1983, certified an area northwest of the City of 
Klamath Falls to be a health hazard because of failing septic tanks. The 
City of Klamath Falls submitted a proposal to the Environmental Quality 
Commission on March 21, 1983 identifying preliminary plans, specifications 
and a time schedule for removing the health hazard. The plan proposed to 
sewer the health hazard area within two years of the City's March 1983 
proposal. 

At the May 20, 1983 EQC meeting, the Commission certified the City of 
Klamath Falls' preliminary plans and time schedule to be adequate. 
(Attachment 1) The City then proceeded with annexation of the health 
hazard area and began looking for ways to fund the project work. 

By the end of 1984, it became apparent that the City was not making any 
progress on the project and the Department initiated formal enforcement 
action. The City was very reluctant to spend City treasury money to 
correct a problem it did not create. The City attempted to locate outside 
grant funding. These efforts were unsuccessful until the City applied for 
a $500,000 grant from the Department of Housing and Urban Development 
(HUD). (Attachment 2) 

HUD awarded the City a $105,000 grant in March 1985 for engineering and 
design of the sewer system. The City's request for engineering design 
proposals closes May 20, 1985, and an engineering firm will be selected 
the first week in June. Design work is to be completed by December 1985. 

Following design, the City will apply to HUD for a $500,000 construction 
grant and form a local improvement district to complete the funding of 
construction. The City has submitted a revised time schedule for the 
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project. It now proposes to begin construction in April 1986 and to 
complete the project in April 1987. (Attachment 3) 

Evaluation 

ORS 222.900 provides that the Commission shall use its powers of 
enforcement under ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 
454.405, 454.425, 454.505 to 454.535, 454.605 to 454.745, and ORS Chapter 
468 to insure that the facilities are constructed or installed in 
conformance with the approved plans and schedule. 

The City of Klamath Falls is proposing an amended schedule (Attachment 3) 
as they were unable to find the outside funding necessary to implement the 
original approved schedule. 

The staff sees three courses of action for the Commission to consider: 

1. Order that the City comply with the original approved schedule. 

2. Approve a new schedule different from the one proposed in 
Attachment 3. 

3. Approve the new schedule as proposed by the City in Attachment 3. 

The original completion date proposed by the City has already passed. 
Option one is, therefore, not a viable option. 

Option two would require approval of a different time schedule. Staff 
believes that the new schedule proposed by the City is reasonable in light 
of the work that remains to be done. There is no evidence that the City 
has deliberately put off or ignored its responsibility. The problem has 
been a lack of money to finance the project. 

Staff concludes that the City has made a good faith effort to fulfill its 
obligation. It has obtained funding to complete the necessary engineering 
and has proposed a time schedule for completion of the project that is both 
reasonable and in line with future availability of funding through HUD. 

The Department notes that the health hazard statutes do not consider 
funding aspects. A city ordered to alleviate a health hazard is not given 
the option of delaying implementation of an approved plan because grant 
funds are not available. Nevertheless, most cities, Klamath Falls 
included, will resist using their general fund revenues if the annexing 
area is unable to support a local improvement district covering the entire 
cost. Instead, the cities apply for outside grant funding and, if 
available, proceed. Otherwise, the project stalls. 

In consideration of this, however, the Department has concluded that 
funding issues cannot be realistically divorced from the health hazard 
process. The increasing stress on public financing dictates this view 
regardless of viewpoints. Consequently, while the City of Klamath Falls 
did not look internally for a funding source, the Department does not 
believe the City acted in bad faith or has intentionally delayed sewering 
Pelican City. 
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Summation 

1. Pursuant to the provisions of ORS 222.850 to 222.915, the State 
Health Division issued an order adopting findings and conclusions 
and certified a copy to the City of Klamath Falls. 

2. The City submitted a preliminary plan and specifications, 
together with a time schedule, and the EQC approved the proposal 
on May 20, 1983. 

3, The City attempted to obtain funding to complete the project 
within the time schedule and was unable to do so. 

4. The City has located a funding source through the Department of 
Housing and Urban Development to complete engineering design work 
on the project. Further funds are expected to be available to 
complete construction of the project. 

5. The project cannot be completed within the time schedule approved 
by the Environmental Quality Commission in May 1983, 

6. The proposed time schedule is reasonable for a project of this 
size. 

Director's Recommendation 

Based upon the findings in the summation, it is recommended that the 
Commission approve the revised time schedule of the City of Klamath Falls 
for extending sewers to the Pelican City area. 

Attachments: I. 
II. 

III. 

~ansen 
Agenda Item No. J, May 20 1 1983, EQC Meeting 
City of Klamath Falls letter dated February 22, 1985. 
City of Klamath Falls letter dated March 27, 1985 

Donald L. Bramhall:b 
388-6416 
May 16, 1985 
GB4685 



ATTACHMENT 1 

Department of Environmental Quality 
State of Or~on 

VICTOR ,._TIYEH -- 522 S.W. 5th AVENUE, BOX 1760, PORTLAND, ORE~PF ENVIRONMCNTAL QUAU'l't 

DE0·1 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

oorn®~u\l'.l~fnl 
NOV 2 l 1984 illJ 

BEll'.1 ll1:7 .~ICT OFFICI 

Agenda Item No. J, May 20, 1983, EQC Meeting 

Request for Approval of Preliminary Plan, Specifications 
and Schedule for Sanitary Sewers to Serye Health Hazard 
Annexation Area Known as Pelican City. Contiguous to City 
of Klamath Falls. Klamath County 

Pursuant to ORS 222.850-915, the Administrator of the State Health 
Division, on February 1, 1983, certified an area northwest of the City 
of Klamath Falls, to be a health hazard because of failing septic systems. 
The certification orders the area to be annexed to Klamath Falls. The 
area requiring annexation to correct the health hazard is known as Pelican 
City. A copy of the annexation order was sent to the City of Klamath 
Falls. (Attachment 1) 

The area was surveyed during April 8 and 9, 1980 and February 23 and 24, 
1982. Twenty-nine properties had inadequate sewage disposal. 

The City has 90 days after receipt of a certified copy of the order to 
prepare preliminary plans and specifications, together with a time schedule 
for removing or alleviating the health hazard. 

By letter received March 21, 1983, the City of Klamath Falls has submitted 
preliminary plans, specifications, and a time schedule for construction of 
sewers in the proposed annexation area. (Attachment 2) 

The Environmental Quality Commiss!on has 60 days from time of receipt of 
preliminary plans and other documents to determine them either adequate 
or inadequate to remove or alleviate the dangerous conditions and to 
certify same to the City. 

Upon receipt of EQC certification, the City must adopt an ordinance in 
accordance with ORS 222.900 which includes annexation of the territory. 
The City is then required to cause the necessary facilities to be 
constructed. 
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Eyaluation 

The schedule proposed by the City calls for annexation of the territory 
immediately following certification of plans, specifications, and time 
schedule by the EQC. All construction work would be completed within two 
years or less. 

The preliminary plans and specifications require construction of gravity 
sewers within the health hazard annexation area. These would connect at 
several points to the existing College Industrial Park trunk sewer which 
exists westerly and northerly of the area. A new raw sewage pump station 
and force main on California Avenue will be necessary to provide capacity 
to convey the added flow into an interceptor sewer. 

Treatment of collected sewage will be at the City's treatment plant which 
has adequate capacity to do so. 

The staff concludes from the Health Division findings and conclusions that 
the health hazard in the area is a result of sewage at or on the surface 
of the ground and disposal systems constructed within high groundwater 
areas. Installation of a sewage collection system will prevent the 
discharge of inadequately treated sewage to the ground surface and 
groundwater. 

Thus, the staff concludes that installation of sewers in the area will 
remove the health hazard. 

Summation 

1. Pursuant to the provisions of ORS 222.850 to 222.915, the State 
Health 'Division issued an order adopting findings and conclusions 
and certified a copy to the City of Klamath Falls. 

2. The City has submitted a preliminary plan and specifications, 
together with a time schedule to the DEQ for review. 

3. ORS 222.898(1) requires the Commission to make a determination 
of the adequacy or inadequacy of the preliminary plans and other 
documents submitted by the City within 60 days of receipt. 

4. ORS 222.898(2) requires the Commission to certify to the City 
its aproval if it considers the proposed facilities and time 
schedule adequate to remove or alleviate the dangerous 
conditions. 

5. The gravity sewer, pump station, and force main proposed by plans 
and specifications will remove the conditions dangerous to public 
health within the area to be annexed. The proposed time schedule 
is satisfactory. 
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Pirector's Recommendation 

Based upon the findings in the summation, it is recommended that the 
Commission approve the proposal of the City of Klamath Falls and certify 
approval to the City. 

William H. Young 

Attachments: 

1. Health Division Rulings, Findings, Conclusions of Law and Order 
2. City Letter of March 15, 1983 

James L. Van Domelen:g 
WG2300 
229-5310 
April 26 , 1983 
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The initial action, by Council, to form a Local Improvement District was 
taken on January 21, 1985. This acti.on set the assessment boundary, set 
the method of assessment and set a Public Hearing for February 4, 1985. 
At the February 4, 1985 meeting, after Public Hearing, the City Council 
ordered the Pelican City Sanitary Sewer project to be carried out and 
set a public hearing for February 18, 1985, to hear objections to the 
proposed assessments. The February 18, 1985, public hearing was held, 
upon completion of the public bearing the City Council approved the 
spreading of the assessments. The City Council directed staff to proceed 
with the project after award of the HUD Grant. The grants are expected 
to be given out on March 8, 1985. 

The engineering and design will begin as soon as award of grant is made. 
We expect to call for bid in February 1986, with construction to be 
complete in March 1986. 

If you have any questions, please feel free to call me at 883-5363. 

Respectfully, 

f ~1 
Director of Public Works 

RB :ir 



CITY OF KLAMATH FALLS, OREGON 
AN EQUAL OPPORTUNITY EMPLOYER 

P.O. Box 237 1J' 
97601 ........ 

SISTER C1TY 
ROTORUA, NEW ZEALAND 

Mr. Richard ~;chols 
Regional Man , DEQ 
2150 N. E. S udio Road 
Bend, OR 977 01 

Dear Richard Nichols: 

March 27, 1985 

The City of Klamath Falls proposed the following time schedule 
for completion of the North Suburban Sanitary Sewer System: 

Selection of Engineering Firm April 30, 1985 

Complete Survey & Design December 7' 1985 
Creation of Loca 1 Improvement District March 3, 1986 

Ca 11 for Bid & Award Contract April 21, 1986 

Complete Construction April 1987 

The City will make every effort possible to achieve the above time 
schedule. 

RB: ir 
cc: Jim Keller, City Manager 

Jeff Ball, City Attorney 

Respectfully, 

2t?,? R~idegary 
Director of Public Works 

500 KLAMATH AVENUE MEMORIAL DRIVE 
ANIMAL CONTROL 

425 WALNUT STREET 
POLICE DEPARTMENT 

226 SOUTH FIFTH STREET 
MAYOR 

CITY MANAGER 
883-5318 

FINANCE I PERSONAL 
DIRECTOR 

883-5316 

CITY ATTORNEY 

FINANCE/ INFORMATION 
883·5310 

WATER & SEWER 
UTILITIES DEPARTMENT 

883-5301 

883·5379 

AIRPORT 
MUNICIPAL AIRPORT 

883-5372 

883·5336 

143 BROAD STREET 
FIRE DEPARTMENT 

883·5351 
CODE ENFORCEMENT 

883-5358 

AREA CODE 503 

PARKS, RECREATION PUBLIC WORKS 
AND CEMETERIES 883·5363 

883·5371 
BUSINESS LICENSE 

883·5360 
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ENVIRONMENTAL QUALITY COMMISSION 

JUNE 7, 1985 
REVISED BREAKFAST AGENDA 

l, PRELIMINARY REQUEST FOR PUBLIC HEARING AUTHORIZATION 
JACKSON COUNTY 1/M PROPOSAL 

2. ATLAS OF OREGON LAKES 

3. SEPTEMBER MEETING DATE 

4. LEGISLATIVE UPDATE 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GO~ERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Breakfast Agenda, June 7, 1985, EQC Meeting 

PRELIMINARY REQUEST FOR PUBLIC HEARING AUTHORIZATION 
JACKSON COUNTY AQMA I/M PROPOSAL 

HB2845 has been passed by both the Oregon House, and Senate, and is 
awaiting signature by the Governor. This legislation provides that if a 
need for an inspection/maintenance program is identified in the State of 
Oregon Clean Air Act Implementation Plan,(SIP) then the Commission shall, 
by rule, designate boundaries where such a program will be required. The 
Jackson County Air Quality Maintenance Area (AQMA} has been identified and 
designated in the SIP as such an area. Jackson County is under federal 
sanction for not implementing sufficient air pollution control strategies 
including an I/M program, to meet the federal ambient air quality 
standards. 

When HB2845 is signed by the Governor, in order to remove the federal 
sanctions, the Department will be required to have in place by January 1, 
1986, an inspection/maintenance program for the Jackson County AQMA area. 
The January 1, 1986 date is critical. Computer modeling indicates that 
this is the latest date to initiate an I/M program in order to achieve 
sufficient emission reductions to meet the ambient air heal th standards and 
thus to lift federal sanctions. Because of various publishing deadlines, 
Commission meeting dates and other implementation schedules, the Department 
is requesting preliminary authorization to publish a notice of public 
hearing prior to final authorization by the Commission. The scope of that 
notice would be to advertise public hearings on the I/M program 
implementation in the Jackson County area. The hearings would receive 
testimony on boundary designation and program rule modifications for a 
proposed Jackson County area I/M program. 

The formal request and staff report is scheduled for the Commission meeting 
of July 19. To satisfy the 30-day public notice requirement, the 
Department proposes to publish a public notice in the July 15, Secretary of 
State's Bulletin. This would allow for public hearings in Jackson County 
prior to Labor Day. This time frame is required, if the Department is to 
present a Jackson County AQMA I/M rule package for Commission consideration 
at its October 18 meeting. Such a consideration date is necessary if the 
Department is to have an I/M program in operation prior to January 1, 1986. 



Environmental Quality Commission 
Breakfast Agenda 
June 7, 1985 
Page 2 

Director's recommendation It is recommended that authorization be given 
for publishing a notice of public hearing in the July 15, 1985, Secretary 
of State's Bulletin with the understanding that final authorization to hold 
such hearings will be formally requested at the July 19, 1985, EQC 
Meeting. If such authorization is not received from the Commission, any 
announced public hearings would be cancelled. 

W. Jasper :p 
VY376 
229-5081 
May 22, 1985 

Fred Hansen 



DEQ-4 

ST A TE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Memorandum 

To: 

From: 

Subject: 

Environmental Quality Commission 

Carol Splettstaszer~ 
September EQC Meeting 

Date: May 31, 1985 

The September meeting is currently set for September 6 in 
Bend. Mary Bishop has a conflict and if the meeting remains 
on that date will not be able to attend. 

Jim Petersen has a conflict on the next Friday, September 13. 

Alternatives: 

1. Keep the September 6 date, understanding Mary will be 
unable to attend. 

2. Change to September 20, and adjust the meeting dates 
for July, October and November accordingly. 

Attached are calendars showing the alternatives. We'll be 
talking about this at your breakfast meeting. 
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DEQ-1 

VICTOR ATIYEH 
GOVERNOR 

TO: 

FROM: 

Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE (503) 229-5696 

June 7, 1985 

Environmental Quality Commission 

Carol 'plcttataaaar~ 

Jeanne Orcutt, who testified at your public forum this morning, 
asked me to forward to you the following information she 
submitted for the record. 

March 11, 1985 letter from Jewell Lansing, 
Portland City Auditor, to Mayor Clark and 
City Commissioners 

June 4, 1985 Gresham City Council agenda 
i tern no . I I I ( 1) 

Chapter 8.75, Inverness Sewage Treatment Plant 

/cs 
Enclosures 

cc: Jeanne Orcutt 
Fred Hansen 
Harold Sawyer 



CITY OF 

PORTLAND, OREGON 
OFACEOFCITYAUonDR 

March 11, 1985 

Mayor J.E. Bud Clark 
Corrrnissioner Dick Bogle 
Commissioner Mike Lindberg 
Corrrnissioner Mildred A. Schwab 
.Commissioner Margaret D. Strachan 

PERSONAL AND CONFIDENTIAL 

Jewel Lansing, 01;y Auditor 
Morgaret Epting, Chief Deputy 

1220 s.w. 5th, Rm. 202 
Fbrtland, Oregon 97204 

(503) 2484078 

SUBJECT: Investigation of Eleven Years of LID Construction Fund activity; 
LID Construction Fund/General Fund Overhead Charges 

Enclosed is a surrrnary of information about past LID Construction Fund 
(LIDCF) activity, for the period 1975 to the present, which we have 
discovered during the past seven months. It shows that the LIDCF paid out a 
total of $808,051 more than it received for administrative and 
intersection/drainage costs for the four fiscal years ending June 30, 1985. 
(The source of an additional $200,000 accrued fund balance deficit remains 
undetermined and is still being investigated. This makes a total LIDCF 
"leakage" of approximately $1 million from the time its predecessor funds 
were established in 1975 to the present.) In addition, the Fund will have 
outstanding delinquent receivables totaling $552,642 at June 30, 1985. 

Four points from this analysis are clear: 

1) The LID Construction Fund has been absorbing costs for which 
it. has no revenue source to pay; 

2) This practice must stop irmJediately and a plan developed to 
see that it does not occur again in the future; 

3) Actions must be taken to collect delinquent accounts; and. 

4) A long-term plan must be developed to provide repayment to 
the Fund for costs which it has absorbed in the past which 
it had no revenue source to cover. 

' We did not advise you of these matters earlier because of the sensitive 
nature of the investigation we have been conducting, and the need to 
determine the extent of the problem before numbers started being bandied 
about. Only last week were we able to confirm the cause of $400,000 of the 
excess. costs which the LIDCF has absorbed. The possibility of fraud or 
malfeasance has been one which we could not dismiss without detailed, 
exhaustive search. We called in the Fiscal Audit Supervisor to assist us, 
and hired two accountants on personal service contracts to do a detailed 
review of past fund transactions. 

- i 



Page 2 
LID Construction Fund 
Office of City Auditor 

Fortunately, none of the tests we have conducted to date has produced 
any indication that any malfeasance has occurred. However, since our 
in~estigation is not yet complete, I would appreciate your treating the on
going nature of this search in confidence. 

. .What we have found are outdated and complex record-keeping systems, 
missing records, inconsistent procedures, and a lack of any system for 
tracking the Fund's financial status on an accrual or project-oriented 
bas!s. ·Since so much backup detail is missing for FMS transactions made 
during the period 1975-80, it is possible that we may not be able to 
determine if transaction posting or other errors occurred during those early 
years. 

Sandra Laubenthal, the Manager of the Assessments/liens Division, and 
Margaret Epting, my Chief Deputy to whom Sandra reports,.deserve 
colllllendation for the enormous progress they have made in identifying and 
resolving problems regarding the LIDCF. Sandra assumed responsibility for 
the Assessments/Liens Division onl~ fourteen months ago, and undoubtably 
knows more about the Fund now than anyone ever has. 

The possibility that the Fund might have cash shortfall problems first 
surfaced when Sandra started making projections as part of the preassessment 
process necessitated by Ballot Measure 2 last November. Sandra found that 
t~e previous perception of her predecessor that the LIDCF was "rich" was a 
mistaken assumption based in part on previous high interest rates and the 
continued rollover of note sales and bond sales for new projects. We found, 
when we spoke with them, that neither of the two outside CPA firms who have 
conducted the City's annual financial statement audits during the ten-year 
existence of the LIDCF and its predecessor funds had any knowledge of these 
potential problems. They did say that the detailed record systems for the 
funds have never been adequately tied together to give anyone a complete 
accrual. basis picture of what was happening in the funds • 

. We appreciate your patience in giving us the time to resolve all of 
·these issues quietly. We have been painfully aware of the possible 
repercussions to future LID projects and the bond rating of the LID notes 
and bonds if this situation were not handled confidentially and thoroughly. 
We now see the light at the end of the tunnel for a problem which has given 
us many sleepless nights. 

We have taken steps to deal with the four points which I enumerated at 
the beginning of this memo. We have met with the Directors of the Office of 
Fiscal Administration, the Bureau of Environmental Services, the Office of 
Transportation, and the City Budget Division •. We' have communicated witp the 
City's financial advisor, David Rush of Government Finance Associates, 'Inc. 
We notified Transportation, Environmental Services, and Fiscal 
Administration that the LIDCF would need all its cash resources to honor. 
payments due to outside contractors until enough new projects were underway 
to allow a Bond Anticipation Note sale, and that payments for engineering 
costs and General Fund overhead payments would have to be held up. 



Page 3 
LID Construction Fund 
Office of City Auditor 

Based on the advice of G.F.A., the ~udget Division of the Office of 
Fiscal Administration then agreed that Council would be asked to eliminate 
the current year General Fund Overhead budgeted charge and to delete such 
charges for future years. While cash flow will no longer be a problem after 
the May note sale, the LIDCF will need to set up receivable accounts to 
recognize these past transactions so that future fund activity can be 
separately monitored. 

The Directors of the Bureau of Environmental Services and the Office of 
Transportation have agreed (contingent on Council approval) to include cash 
transfers to the LIDCF in their 85-86 budgets to cover the administrative · 
costs of the LIDCF which exceed Auditor's superintendance fees recoverable 
under the fee schedule in the City Code. (They can recover these costs 

· t~rough engineering char.ges assessed to the appropriate Local Improvement 
District.) We will be working with these bureaus, and others, over the next 
few months to come up with a proposed plan for funding future unrecovered 
administrative costs and intersection and drainage subsidies as well as how 
to recapture other prior unrecovered costs absorbed by the Fund. 

. bne possible solution to recovering all future LIDCF administrative 
costs would be to ask Council to increase the Auditor's LID superintendence 
fee provided for in Code Section 17.12.020, or to specify that Auditor's 
Office actual costs would be charged to LID projects as engineering costs 
are now handled. The Auditor's superintendence fee would need to be more 
than doubled to cover all administrative costs. Both John Lang and Geoff 
Larkin are opposed to either of these ideas because of probable adverse 
public reaction (especially at a time when the City has promised urban 
services delivery to newly annexed areas) and because it would discourage 
property owners from supporting new LID projects. Another possibility would 
be to have the General Fund subsidize LID administrative costs as it did 
years ago, but no one seems to feel that such subsidy is feasible at this 
time. · 

The collection of delinquent asssessments from Multnomah County is 
being studied by the Office of Fiscal Administration. Sandra Laubenthal and 
Irene Stephens, Budget Director, have met with Parks Bureau managers to 
resolve the question of past and future Parks Bureau LID and bonded 
assessments. The Internal Audit Division has begun an audit of the process 
for collection of delinquent assessments to encompass the LIDCF, Bancroft 
Bond Sinking Fund, and the Assessment Collection .Fund. 

. While the LIDCF will have enough projects underway for a $2.3 million 
note sale by mid-April, G.F.A. has advised us that the timing is not right, 
and that another City financial issue should be allowed to go to market 
before the LID note sale. In addition, by waiting six weeks, a largerj 
number of LID projects will have been approved by Council and we should 
be able to get a better interest rate for the bigger issue. Therefore, the 
LIDCF is making arrangements to borrow $1.5 million from the Sewage Disposal 
Fund or some other source for two months until a $5.8 million LIDCF note 
sale is conducted in late May. Prior City Attorney opinions have been 
consulted to verify the legality of this transaction, and an ordinance 
approving this loan "!ill be on the Council agenda soon. Similar short~term 
loans from the Sewage Disposal Fund to the LIDCF have been made in the 
past. 
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LID Construction Fund 
Office of City Auditor 

We are also initiating a study of the financial status of the Bancroft 
Bond Sinking Fund. Preliminary indications are that there may be some 
SU\plus funds there from prior paid-off bond issues, but we want to verify 
th1s. We are consulting bond counsel to ascertain what could, and should, 
be done with surpluses if any are found. 

All of this work is extremely time-consuming, and sometimes 
frustrating. We believe that the funding for personal computers for the 
Division which you recently approved, as well as. the reclassification of an 
existing position to create a Financial Analyst position, will give Sandra 
the kind of technical tools and assistance which she needs to do this job. 

Copies of the enclosed schedule of past costs absorbed by the LIDCF 
- over revenues received will be available at the LIDCF budget review on 

Tuesday, March 12, if questions arise about this area. Sandra has included 
a list of policy issues in her proposed LIDCF budget asking what should be 
done about the collection of delinquent liens. This is a problem which also 
concerns the Assessment Collection Fund administered by the City Treasurer, 
and the Bancroft Bond Sinking Fund. 

In sunrnary, the LIDCF problems are being addressed through the 
cooperation of the many City offices and bureaus which are part of the LID 
process. I ask your support for their efforts. -In particular, I hope you 
will understand and ratify the conclusion that the LIDCF does not now have, 
and never has had, the resources with which to pay General Fund overhead. 
If current year General Fund overhead were paid, the total costs absorbed by 
the LIDCF over revenues received for the four-year period would be 
$1,012,857, nearly half of which would be for General Fund overhead. 

If you would like to discuss any of these issues with Margaret or me 
personally, or with Sandra Laubenthal at 248-4087, we would be happy to do 
so. For reasons previously noted, we feel it would be·best if these 
questions are answered privately, rather than in open Council session. We . 
hope you do not feel we have acted inapppropriately without first consulting 
Council. The importance of ensuring the integrity of the Fund and the LID 
process has been uppermost in our minds, as I am sure it is in yours. All 
persons involved have acted according to their best judgement as to how to 
accomplish these ends. ..; 

JL:fd 
Enclosure 

""'' ""~ City Audi tor 

cc: Marino Bual, Manager, Accounting Division 
Mark Gardiner, Director, Office of Fiscal Administration 
John Lang, Sewerage System Administrator 
Geoff Larkin, Director, Bureau of Transportation 
Jeff Rogers, City Attorney 
David Smith, City Treasurer· 
Irene Stephens, Budget Office Director 
Richard Tracy, Manager, Internal Audit Division 



( 

LID cn6TRl£TI(Jj FIHl 
Fisc1l Yt.ars 1981-112 through 1984-8!5 

AIR.YSIS IF ADMINISTRATIVE AN! Mlsca.umJ.6 
CllS1ll OOSORIED OVER REYElllS RECEIVED 

3-6-«I LlllCons'.I 
6. Liubenth.tl 

Costs ibsorbed1 
Gen Fund overheid 

excluding $2041606 for 84-8:! 
Excess of ain cost 

owr fees received 
Intersect ion/Drainage 

costs not ilSsessedf 
lndividu;al nsesSMents 

reduced by Council 

Total Costs Absorbed 

Interest~ 

in IMCftS of interest cost 

Excns of costs ;absorbed 
O'l1!I' revenues received 

Sub-Totals 

1173,8831 

(J.\1,219)1 

119,220) 

t lntinection/Drdnage costs not tobe piid by property 
-. per Council Resolution 311H dited Jll'IUllry 101 1973 

llEl.INUNT LIDCF OPEH LIENS AS IF 6/30/85 

Multnollih County 

Parks Buruu, City of Port 11nd 

other delinquent open liens 

Total delinquent LIDCF Liens 

·.' ., .... 

TOTll.S 

1823, 767) 

15, 716 

1808,051l 

91, 709 

208,000 



AGENU". IIDI NO. T77 (I) 

SUBJECT: 

AGENDA ITEM 

Gresham City Cbun::il 
Gresham, Oregon 

AGENil'I. OF: June 4, 1985 

;r;·"" 
CITY MANAGER APPROVAL: Aib!LJ ---'-------

Burnside LRl' Sanitary Sewer Cbnnection 
A;J reerrent 

DEPT. OF ORIGIN: Public W:irks ,...., 1,7--..... 

AGENDA. PROCEEDING: 

Cbnsent Agenda 

EXPENDI'IURE 
REQUIRED: $-0-

LEGAL REFERENCE: 

BACKGROUND: 

ll!'\TE SUBMITTED: 

REVIEWED BY: 

EXHIBITS: A. 
B. 

BUD3ET IMPACT 

AMOUNT 
BUJX;E:I'ED: $-0-

Green Letter 
Agreenent 

APPROPRIATION 
REQUIRED: $-0-

Byron and Berniece Green, owners of a 13-unit apar\:rrent buildirg located at the 
!butheast corner of 148th and East Burnside, have wanted to connect their apartnent 
buildirg to the City's sanitary sewer system. A sanitary sewer has been constructed 
in East Burnside street in conjun::tion with the LRl' construction. The City paid for 
the Burnside sewer installation with a $1.5 million loan from the State of Oregon. 
The Greens' sewer SOC is estimated at $14,560 plus a $50.00 permit fee. Their 
estimated share of the installation IDrk is $13,610. Nnmally a project such as this 
IDuld be constructed under an LID and property owners IDUld be allowed to Ban::roft 
their assessrrents. In this case, there is ro LID yet available to finan::e the 
Greens' costs. 

The Greens wish to connect to the sanitary sewer imrrediately because Tri-Met 's 
contractor will be installirg sidewalks and reconstructirg p:>rtions of the Greens' 
driveway and parkin;i lot. The Greens IDuld like to install the necessary buildirg 
sewers and connect to the muse bran::hes so that they will rot have to tear up their 
driveway and parkirg lot again at a later tirre. 
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AGENJll\. IT™ NO. ~----,~-
Burnside LRT Sanitary Se"Wer Cbnnection J\;Jreenent 
June 4, 1985 
Pa;ie 2 

1he trunk oversizirg front foota;ie and louse brarch costs are estimates. Wol cb rot 
yet have final costs a;ireed up::>n with Tri~t and are requestirg that \ole obtain 
rerolution of them as quickly as p::>ssible. 1he prop::>sed property owners' share of 
the Burnside se\oler stould be very close to the final costs. 

1he Greens have appealed to the City to provide rome assistarce in paynent of the 
fees required for connection to the se\oler by allowirg them to pay installments rather 
than payirg the total anount up front. 

It is prop::>sed to allow the Greens to pay $9 ,220 of the connection fee at the time 
the permit is issued and pay the remainirg balarce of $19,000 in equal prircipal 
payuents plus interest of 11 percent per annum over a period of five years. 

City staff is l:eginnirg to review different mettods of allowirg property owners to 
finarce their share of the se\oler installation cost plus Systems r:eveloprrent Charges. 
Within the next three or four 11Dnths there stould be a recomrendation to the City 
Cburcil as to row the City might be able to assist in the finarcirg of these sanitary 
se\olers. 

' RECCMMENDED ACTION: 

It is recomrended that an a;ireement be entered between the City of Gresham and Byron 
and Berniece Green. 1he Greens v.ould pay a $9,220 cbwnpaynent with the additional 
$19,000 in prircipal plus 11 percent per annum interest to be paid over a ~ive-year 
period. 

jb 

/l1117r~ ~? ~ ~~· 
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CHAPTER B. 75 

:( .. INVERNESS SEWAGE PLANT 

( 

B.75.100 Construction of Inverness sewage treatment plant 

8.75.200 Construction agreement between Portland and county 

Exhibit A 
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8.75.100 

8, 75 .100 Constructi·on <J·f ·!hverness· ·sewage treatment plant. . r./( 
Multnomah County shall proceed to construct a sewage treatment ~ 
plant and first phase interceptors in the vicinity of N.E. 122nd j 

Avenue and Sandy Boulevard in Multnomah County, all in accordance 
with the plans and specifications approved by the State.Sanitary 
Authority and receiving therefor such grants-in-aid from both the 
State of Oregon and the federal government as may be authorized. 

8.75.ZOO Construction agreement betweeri Portland and county. 
·An.agreement between the City of Portland and Multnomah County 
shall be executed by the chairman of the board in accordance with 
the form attached to, and made a part of, this chapter, marked 
"Exhibit A." 

EXHIBIT A OF MCC CH..~TER 8·. 75 

Agreement 

This Agreement made and entered into this 25th day·of April, 
1968, between Multnomah County Oregon, hereinafter referred to 
as the •county," and the City of Portland, Oregon, hereinafter 
.referred to as the "City,• 

Witnesseth: 

WHEREAS there exists in the suburban area of east Multnomah . (:.' 
County adjacent to. the corporate limits of the City of Portland 
a serious sewage disposal and water pollution problem, by reason 
of the complete lack of sewage treatment facilities in an area· 
where raw sewage is deposited in cesspools at the rate of approx-
imately 8,000,000 gallons per day, thereby creating a serious threat 
toward the contamination of private and public underground water 
systems; and 

WHEREAS the City did heretofore make a study related to the 
establishment of a sewage treatment plant in the vicinity of N.E. 
122nd Avenue and Sandy Boulevard for the purpose of serving areas 
lying both within and without the boundaries of the city; and 

·WHEREAS Multnomah County has likewise made a similar st.udy 
and has completed and adopted a coordinated master plan for sewage 
service in the same area, all in accordance with the provisions 
of ORS 451.120; and 

WHEREAS Multnomah County proposes to construct said plant 
immediately and to continue in ownership thereof; and 

WHEREAS the City of Portland is desirous that such a plant 
be used for treating sewage originating within the City of Portland 
and other areas served by the City of Portland that can most 
practicably be treated at said plant, and the County is desirous 
of securing sufficient revenues in the treatment of city sewage 
at said plant to assist in defraying the costs of construction; and 
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WHEREAS the City and County are authorized under the pro
visions of ORS 449.435 to enter into and perform such contracts 
and agreements as they may deem proper for or the maintenance and 

. operation thereof, and it would be to the mutual benefit of both 
parties that said sewage treatment plant be constructed in the 
near future; ' 

NOW, THEREFORE, in consideration of the covenants and agree
ments to be kept and performed by the parties hereto, 

IT IS AGREED as follows: 

1. County shall proceed at its own expense to finance and 
construct said treatment plant in the vicinity of N.E. 122nd Ave
nue and Sandy Boulevard in Multnomah County, all in accordance 
with _the plans and specifications approved by the State Sanitary 
Authority and receiving therefor such grants in aid from both 
the State of Oregon and the federal government as may be author
ized. The City shall not be res!i'onsible for any of the costs.c:i; 
£2.!!.~tr_l,i._Ej:i9n___i>I1d shall not be res_J2onsible for eith§!r __ the main-t;en,-
ance or oper<1:t"__io_11 ~~--s.il-ic1_Pl_~I1t. ----~--- ··--- -~: 

2. When said plant is comp.leted and in operation, the County 

.. - - . 

will accept at ·said plant or at any trunk or interceptor serving 
said plant _any sewage either originating from. an area present].y 
Within the Cl. ty or whiC!lJ:ater becomes within the boundarfi~s or 
.the city of '.Portland or whic1l"i5 collected or aellve-red ·by the-
!=i ty, and to treat and dispose of such sewage as the said plant 
treats other sewage under regulations of the Oregon State Sanitary 

/ 

Authority. · 

3. In event that the land area encompassing the sewage treat
ment plant should become annexed to'the City of Portland, the 
City Sh<:tl,.!_ hav~_the .£?_1:.!Em to purchase said plant fro~the . 
,County at Cou~s cost, Tess rea~on:_~Ie~c!=EE:@~ation, cor_idi~~d 
that the City assume the County's Tiabfilty _i;inder~n existi11g_ 
sewage trea tI)len t con tracts. -···------:-·-·····---·-· ----:---~--

4. The City shall pay the County for sewage handled on its 
• behalf by the other.party at the rate of.$130 per million gallons 
{ of sewage transported or treated in its treatment plant at the 
. __ rate of $130 per million gallons. 

5. To make every diligent effort to prevent storm water 
from infiltrating the sewer lines that deliver sanitary sewage 
to the other party. 

6. To pay a surcharge rate of One.Hundred Thirty Dollars 
($130) per million gallons over and above the base rate for all 
sewage that exceeds a flow of four hundred sixty-five gallons 

·per equivalent single residential connection per day. This 
surcharge rate shall not go into effect until the flow shall have 
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-----·ex-ceeded an average of four htiridred sixty-five gallons per equiv
alent residential connection for a continuous period of seven days, 
but all flow exceeding that value through the initial seven-day 
period, and subsequent, consecutive days shall be subject to the 
surcharge rate. 

7. Equivalent residential connection units shall be determined, 
as follows: 

Single Family Dwellings 
Multi-Family Dwellings 
High Schools · 
Elementary Schools 
Motor Courts 
Trailer Parks 
Restaurants and Taverns 
Hospitals and Institutions 
Industrial & Commercial Buildings 

1 Unit per Dwelling 
l Unit per Family Unit 

10 Students per Unit 
15 Students per Unit 

2 Rental Units per Unit 
2 Rental Spaces per Unit 
6 Seating Spaces per Unit 
2 Beds· per Unit 
9 Employees per Unit · 

a. Connection charges: At no time during :the term of this 
agreement shall the County charge sewer users in County areas: :. 

-connection charges less than the then current connection charges 
fixed by the City of Portland for outside city sewer users under 
its Public Works Code and City Charter. 

,. 

- 9. The party receiving the sewage for transporting, treating 
and disposing shall furnish a manhole and the necessary equipment 
for measuring the sewage volume .of flow, and that party shall ( · 
take measure reading.s and invoice the other party eacn month at the : .• 
rates stated in paragraphs 4 and 6 above. In instances where the 
number of sewer connections may be considered by the receiving 
party to be too few to warrant the install_ation of a measuring 
device, the charge to be made for transporting, treating and dis-
posing o£ sewage shall be based on the assumed flow of four hundred 
and sixty-five gallons per equivalent residential connection per 
day at the rate per million gallons stated in paragraph 4 above. 
In areas where sewage is not initially measured, the party receiving 
the sewage may measure it at any time and may invoice for trans
porting, treating and disposing of the sewage on the volume rate 
basis, a:s provided in paragraphs 4 and 6 above. It is mutually 
agreed that each party shall have access to the other party's 
sewer lines at all times for the purpose of measuring sewage flow 
volumes. Each party shall notify the other when they are temporarily 
checking the volume of sewage flow in order that the other party 
may observe the measurements. If.the volume of flow exceeds that 
of the base rate, the receiving party shall notify the other in 
order that correction to the sewer lines may be initiated, and a 
period of sixty (60) 'days shall be allowed before the receiving 
party may elect to invoice on the volume basis at the above base 
rate and surcharge. rates set forth in paragraphs 4. and 6 above. 

10. It is intended that only sanitary sewage and acceptable 
industrial wastes will be permitted to be delivered by each party 
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to the other's sewer system. Each party shall establish and en
force ordinances and/or regulations to prevent discharge into its 
sewer system of any and all of the following: · 

a. Liquid or vapor having a temperature of more than 1S0°F. 

b. Gasoline, motor oil, grease or sludge from service 
stations, or benzene, naptha, fuel oil, or other inflammable or 
explosive liquid or solid gas. 

c. Ashes, cinders, sand, mud, straw, shavings, glass, rags, 
feathers, tar, plastics, wood or any other solid or viscous 
substance capable of. causing obstructions to the flow in the 
sanitary sewage disposal system or treatment facility except as 
to .the ordinary grade of detritus material which generally is a 
part of sanitary sewage. 

d. Wastes from the cutting of cloth or cloth garments, or 
dye or other chemicals .used in the manufacturing process of 
cloth or cloth garments. 

e. Odoriferous material or waste, such as mercaptans and 
any food processing plant waste solids which could be retained 
on a U. s. Standard 20-mesh screen. 

f. Waters or waste having pH lower than 5.5 or higher than. 
9.0 or having other corrosive properties capable of causing 
damage or hazard to structures, equipment or personnel. 

g. Water or waste containing a toxic or poisonous substance 
in sufficient quantity to injure or interfere with any sewage 
treatment process of the others, or constituting a hazard to 
persons or animals or to create any hazard in the receiving waters 
at said sewage treatment plant. 

h. Radioactive material; provided that, in the event of dis
aster or civil defense emergency, properly constituted authorities 
may direct the discharge of radioactive waste into the sanitary 
sewage disposal system of the other; and provided further that 

_the other may, upon the recommendation of the proper authority of 
each party, specifically permit the discharge into a sewer of 
radioactive wastes of a short life if they determine that such 
waste will not constitute a hazard to personnel, sewer installa
tions, disposal or treatment plant or receiving waters of the 
sewage treatment plant. 

11. To adjust the surcharge rate and/or the surcharge flow 
volumes by mutual agreement at any time after two years from 
the date of this contract, subject to the provisions of paragraph 
4. 

12. That whenever any portion of the area served by the 
County is annexed to the city, the County will turn over to the 
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City all sewer lines in said area at no charge to the City, and 
the City will then assume all maintenance of such facilities. 

13. That the te:rm of this agreement shall be twenty (20) years 
from the date hereof, and shall be binding upon the successors and 
assigns of each of the parties hereto. 

IN WITNESS WHEREOF, MULTNOMAH COUNTY acting by and through its 
Chairman of the Board of County Commissioners, pursuant to authority 
of Ordinance 17 passed by said Board April 25, 1968, and the CITY OF 
PORTLAND acting by and through its Mayor and Commissioner of Public 
Works, pursuant to Ordinance No. 126690, have caused these presents 
to be executed. 

" (The above agreement was signed by M. James Gleason, Chairman, 
Multnomah County Board of Commissioners, and by Terry D. Schrunk, 
Mayor, and William A. Bowes, Commissioner of Public Works, City of 
Portland.) " " 

City Ordinance No. 126690 

An Ordinance authorizing execution of an agreement with Mult
nomah County for sewage transportation and treatment in a plant to 
be constructed by the County near N.E. 122nd Avenue, and declaring 
an emergency. 

The City of Portland ordains: 

Section 1. The Council finds,that the County of Multnomah 
proposes to construct a sewage treatment plant near N.E. 122nd 
Avenue outside the city and within a County Service District; that 
the County of Multnomah proposes to continue as owner of such plant 
in the future; that a portion of area within the city can a~pro
priately be served by said plant for treatment of sewage originating 
within the city; that therefore, an agreement between the County 
and City should be·entered into for transportation and treatment 
of sewage at such plant when such construction is completed; now, 
therefore; the Mayor and Commissioner of Public Works hereby are 
authorized to execute a form of agreement substantially in accord
ance with thefo:rm attached hereto, marked "Exhibit A" and hereby 
made a part of this ordinance. The Mayor and Auditor hereby are 
authorized to draw and deliver warrants in payment for the services 
to be performed for the City by the County under such agreement 
from time to time in accordance with the proyisions thereof, such 
warrants to be chargeable to the "appropriation Sewage Disposal 
Fund. 

Section 2. Inasmuch as this ordinance is necessary for the 
immediate preservation of the public health, peace and safety of 
the City of Portland in this: In order that appropriate plans may 
be formulated without delay for construction of a plant to prevent 
and eliminate water pollution for the protection of public health 
in areas ~f the city and areas outside the city; therefore, arl 
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emergency is hereby declared to exist and this ordinance shall 
be in force and effect from and after its passage by the Council. 

(The above Ordinance was passed by the Council on April 25, 1968, 
signed by Terry D. Schrunk, Mayor of the City of Portland, and 
Ray Smith, Auditor of the City of Portland.) 
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