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on this matter. 
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Petersen 

Agenda Item F, which is appeal of DEQ denial of Clean Water Act, 

Section 401, Certification to the Lava Diversion Project, FERC 

No. 5205, Deschutes River, Oregon. I think we will ask counsel 

to both come up to the table. For the record, acknowledge 

receipt of the briefs--the Department's brief, the applicant's 

brief, and also receipt of the Deschutes County memorandum that 

was read by Commissioner Tuttle into the public record of this 

proceeding. The parties have, in an effort to expedite a 

decision, have stipulated as to the facts. This is the first 

time I've read two opposing briefs where the introductory factual 

statements are identical, so we can get down to the legal merits 

of the case and call on attorney Neil Bryant. 

Thank you Chairman Petersen. I'm Neil Bryant. I'm the attorney 

for Arnold Irrigation District which, as Commissioner Tuttle 

described, has entered into a joint venture agreement with GED 

to develop a small hydro project on the Deschutes called Lava 

Diversion. With me today, although he hasn't testified, is Don 

McCurdy. He is President of GED and lives in Medford, Oregon. 

It is my understanding, Mr. Chairman, that the record for this 

matter is the record that the DEQ has, as far as its file, the 

applications and the documents that have gone into that file. 

Is that correct? 

Correct. Plus the materials submitted here today. 
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I would like to supplement that record here today with two 

things. The first is the minutes of the Board of Commissioners, 

which Mr. Tuttle referred to, stating that GED did make an 

application for a Certificate of Compatibility and was denied. 

Those are the minutes of October 10, 1984. And the second thing 

I'd like to add to the record would be the House and Senate and 

Conference Committee statements dealing with 40l(d) in 1971. 

This is the Federal legislation. When the amendment was adopted 

that added language under for 40l(d), the Pollution Control Act 

of 1972. I have copies for all the Commissioners and also for 

Mr. Huston. 

I'd also like to thank the Commission's staff for expediting 

this hearing. You may or may not be aware of that, but because 

of our license application is presently pending before FERC, 

and that's just the acceptance of the application for a license, 

it doesn't mean they will grant the license. They have given 

us a time limitation that we must comply with and of course one 

of the things they are waiting to receive is the 401 Certificate 

from the state. 

Congress has adopted a national energy policy in regards to 

hydroelectric. The Federal Power Act constitutes a complete 

and comprehensive plan for development, transmission, and 

utilization of electric power. It does this through the Commerce 
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clause and it covers all navigable and in some cases nonnavigable 

streams. This, naturally, includes the Deschutes River. Both 

the cases cited in my brief and Mr. Huston's brief acknowledge 

this national plan. Today we do have agreement on the facts. 

The water quality issues have been resolved, and the question 

is whether or not we should be required to get a Certificate of 

Compatibility, and secondly, whether or not one should have been 

issued by Deschutes County. GED has not, or Arnold has not 

applied with Deschutes County for a Conditional Use Permit at 

this time. It's premature for us to do so. We think that we 

comply and should be entitled to the Compatibility Statement 

from Deschutes County because they have adopted an ordinance 

that under a conditional use allows for a small hydro development 

in Deschutes County. To be compatible does not mean we must 

obtain a Conditional Use Permit. Nothing in the legislation ..... 

(TAPE ENDS) 

(NEW TAPE BEGINS) ... compatibility means you must require a 

Conditional Use or some permit from the County. And that statute 

says that DEQ and the other state agencies must carry out their 

planning duties in a manner compatible with the Comprehensive 

Plan. If the Legislature wanted that to read that we had to 

comply and obtain a permit through the normal planning process 

before the 401 Certificate or before it wouldn't be considered 

compatible or coordinated, they could have certainly said so. 
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And I think they left the door open too for when the DEQ or other 

agencies found that they had to act possibly inconsistent with 

the Statewide Plan. In ORS 197 .640(2)(d), it states that an 

agency can go ahead and not follow the local jurisdiction's plan 

if in fact a state or federal statute doesn't allow it. 

Turning to the real question though, we're talking about 40l(d) 

and the language that's there. And the staff has interpreted 

this small section of the statute to allow the state to apply 

other requirements in hydro 1 i censi ng. Those words are "and 

with any -0ther appropriate requirement of state law." This 

phrase is just a small part of the entire legislation. If you 

take the pl-ain meaning of this section, you have to read not 

only that little part that's taken out of context, but all of 

Section (d). And Section (d) refers only to water standards 

and water quality issues, effluent limitations, requirements 

necessary to assure compliance with any effluent limitations. 

And then it cites the other sect i ans of the Act which all deal 

with water quality issues. Nothing mentioned but water quality 

issues. Then, if you just l oak at the word "appropriate" and 

how it modifies the word "requirement" in Section (d), you see 

that "requirements" refers only to water quality issues. There 

is a doctrine that is used by attorneys and courts in trying 

to interpret language in statutes, and unfortunately it's in 

Latin and Commissioner Denecke probably knows this pronunciation 
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better than I, but I'll try it--ejusdem generis. The staff's 

interpretation of 40l(d) would permit a state to consider almost 

any factor and issue a water quality certification, contrary 

to the doctrine of ejusdem generis. Our own 9th Circuit, this 

is the Federal court system, says, and I quote, "Under the rule 

of ejusdem generis, the general words which follow the specific 

words in the enumeration of prohibited acts must be construed 

to embrace only acts similar in nature to those acts enumerated 

by the proceeding specific words." Those proceeding specific 

words all deal with water quality standards and issues. That's 

from the case of Haili v. United States, 260 F2d 744 (1958). 

The second thing you look at in helping you determine what these 

words mean is the legislative history. I've introduced today 

the Senate, House, and Conference Committee reports from the 

United States Congress. In 1971 the House and Senate passed 

different bills and they went to a conference committee. This 

legislation talks about the purpose of the Act and the changes 

and says its to allow the Certification from the state in which 

the discharge occurs, that any such discharge will comply with 

Sections 301 and 302. Again Sections 301, 302--water quality. 

It goes on to say the Act was amended to assure consistency with 

the bill's changed emphasis. Water quality standards to effluent 

limitations based on elimination of any discharge or pollutants. 

Nothing about land use. They're concerned about water quality. 

The additional purpose, also, was to allow states to impose more 
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stringent water quality standards than the federal act. William 

Ruckelshaus, and in that there is a letter from him, who was 

the EPA Administrator at that time, talks about the purpose and 

again emphasizes the water standards. But finally, when it went 

to the floor of the Senate, one of its chief sponsors, Senator 

Muskie from Maine, described the intent of the bill and the 

change, again this change came out of the conference committee 

that he was on. He states, "Secondly, the conferees agreed that 

a state may attach to any federal license or permit such 

conditions as may be necessary to assure compliance with water 

quality standards in the state." So when he explains that change 

that says "appropriate requirements of the state," he is saying 

to assure compliance with water quality standards, water quality 

requirements, not other requirements. 

In summation on this point. If you allowed it to mean anything 

else you'd lose your federal energy policy and. the power that 

the Federal Power Act gives to FERC to make the decision on 

issues that are not delegated specifically to the state. This 

is called the preemption and it has been recognized by the 

Supreme Court of the United States in the cases I've cited. 

The DEQ erroneously contends that Section 401 provides the agency 

with a veto power over FERC's hydro project licensing authority. 

I cite that from page 7 of the staff's brief. In fact, the 

Supreme Court has specifically held that no state shall have 
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veto power over federal hydro projects. This is a quote from 

the Iowa case, from the U.S. Supreme Court, to require the 

petitioner to secure the actual grant to it of a state permit 

as a condition precedent to securing a federal license for the 

same project under the Federal Power Act would vest in the 

Executive Counsel of Iowa (who was trying to assert you had to 

get a state license too) a veto power over the federal project. 

Such a veto power easily could destroy the effectiveness of the 

Federal Act. It would subordinate to the control of the state 

the comprehensive planning that the Act provides and it shall 

depend on the judgment of the Federal Commission or other 

representatives of the Federal government to make the decision. 

Excuse me Mr. Bryant. Doesn't the state have a veto power though 

in the area--you would argue that the state does have the right 

to withhold certification based on water quality standards. 

Isn't that really a form of veto as well, only you're saying 

it's a limited veto. 

That's exactly right. 

And not a broad form veto, but it isn't that the state doesn't 

have any veto at all. 
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No. In the Federal plan, in the Federal Power Act, in the 

Pollution Control Act as passed in '72, Congress has said, out 

of the entire pie, let's consider it a pie for hydro development 

licensing, we will cut out a section where the state will make 

the determination, and that determination will be made in the 

area of water quality. They are very specific in just that area. 

And any attempt of states to attach other restrictions based 

upon the 401 Section has been denied by other federal courts 

and state courts. And in fact there is a suggestion in the brief 

from the staff that maybe the First Iowa case has been weakened. 

But as late as 1982 in New England Power Company v. New 

Hampshire, 455 U.S. 331, they have again said that the Federal 

Power Act gives the federal government that right to control 

the policy and the licensing. 

Mr. Bryant, is that case cited in the brief--this last one. 

No. 

Would you give me that again. 

Yes, I'd be happy to. New England Power Company v. New 

Hampshire, 455 U.S. 331 (1982). 

Did that case talk about Section 401? 
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No. That case--it talked about--it involves the city in New 

Hampshire that was attempting to place some restrictions on the 

development of hydro and requiring them to get a license. And, 

in particular, they were in part trying to bootstrap an argument 

from the California case which is cited in the appellant's brief 

as stating that that is a weakening of the First Iowa case, and 

that maybe now the states did have more of a say in other areas. 

And the same Supreme Court that gave the U.S.-California case, 

said no, that is not the case. 

Has 40l(d) been interpreted by any of the federal courts? 

No. 

So this issue is 

Only the New York Court of Appeals. 

Was the Campobelleo case, that's not the full name of it, did 

that interpret 40l(d)? 

Yes. The Campobelleo case involved 401. In the Campobelleo 

case--but the question did not arise whether or not the state 

could impose additional nonwater quality issues. In that case 

it affirmed an Administrative Law Judge--said he lacked authority 
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to review the conditions imposed by the state in a 401 

Certificate. That review could only be obtained in the state 

court. Again, as Commissioner Petersen has said, if the issue 

is 401 and the standards, and say we were denied our Certificate 

because we didn't meet the DEQ's requirement on water quality, 

FERC takes the position, and the court upheld it, that we could 

only appeal in the state court on the issue of whether or not 

we met that standard or whether or not that standard was fair. 

That's what the Campobelleo case stood for. That case does not 

hold that a state may impose nonquality concerns in 401. The 

issue is not addressed. There the state had already issued a 

Water Quality Certificate and someone didn't like the issuance 

of it so they challenged it in a nonstate proceeding, and the 

court said no, the proper way to challenge that is to go to the 

state court. 

The other case that is cited by the staff in their report is 

California v. U.S. In fact, this did not modify the First Iowa 

case. In California we have a fight between two federal 

agencies. FERG who was licensing a small hydro project and the 

Department of the Interior, as it was on, in fact, an Indian 

reservation and the Department of the Interior controls the 

Indian reservations. Justice Renquist in writing the decision 

found that FERC had to listen to the other federal agencies as 

it pertained to the Indian reservation. But in that same case, 
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they did not allow the Indian reservation to impose restrictions 

and standards on the grant of the permit. Renquist went on to 

say, and this is his reasoning for why he found in this manner, 

"The history of the relationship between the federal government 

and the state and the reclamation of arid lands of the Western 

States is both long and involved. But through it runs a 

consistent thread of purposeful and continued deference to state 

water law by Congress." Thus the Court's opinion turns on the 

history of water rights in the arid western states in the 

Reclamation Act. That's the Act that they were interpreting 

and discussing in reaching that decision. You asked, Judge 

Denecke, about a case that might talk about California and First 

Iowa. There is only one case that I've been able to find that 

discusses the impact that the California decision might have 

on First Iowa, and that's the town of Springfield, Vermont v. 

McClaren. It's at 549 F2d 1134 (1982). 

549, what was the other number? 

1134. In this case, the Vermont public service board said, now 

that California's been decided, we have the right to pose some 

other standards on the licensing of a hydroelectric project. 

And they cited California as their basis for doing this--the 

California decision. The court said, "Notwithstanding some 

similarity in the wording of the state statute"--excuse me, let 
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me start again. "Notwithstanding some similarity in the wording 

of the statutes"--we're talking about the two federal statutes, 

the FERG statute and the Arid and Dry Land Reclamation Act 

statute--"They serve different objectives, relate to federal 

actions fundamentally dissimilar in nature." And the court 

found, and this is the federal court in Vermont, "that it does 

not overrule First Iowa." 

The other case that is cited by the staff is the Escondido case. 

To me this has no impact on the federal preemption question. 

It involved--you know what--I apologize. When I discussed the 

California case I said it involved the Indian rights. That was 

not true. You were probably going to correct me. The Escondido 

case affected the Indian rights, where the Department and the 

Secretary of the Interior and the FERC commission were at odds 

as to who could set standards, whether or not the Secretary of 

the Interior could set standards on a hydro project on the Indian 

lands. And the decision was between the two federal agencies, 

where Congress had acted. Apparently there is a little 

inconsistent law that the Secretary of Interior could set some 

restrictions on the FERC license. Solely a question of division 

of authority between the two federal agencies. 

The cases directly in point I've cited in my brief and they come 

out of New York, I believe they are both 1982 cases, it's very 
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analogous to what we're doing here today. The Commissioner of 

the environment in the State of New York tried to impose some 

additional restrictions other than water quality issues, and 

he based his decision on the same language, the same cases, that 

the staff have stated in their brief. And the New York court 

stated that they just couldn't do this--that the Federal Power 

Act has vested the Federal Power Commission with broad 

responsibility for development of the national policies in the 

area of electrical power. The Commission's jurisdiction with 

respect to such projects preempts all state licensing except 

where specifically allowed to address specific issues, i.e., 

water quality. The Federal Pollution Control Act, which is the 

one now that you have the legislative history on adopted in 1962, 

relinquishes only one element of the otherwise exclusive 

jurisdiction to the states. And that is that the project will 

violate applicable water standard quality of the state. I'm 

quoting, "Congress did not impower the state to consider or 

reconsider matters unrelated to their quality, water quality 

standards," like land use planning. "It is equally clear that 

the Commissioner has neither the authority nor the duty to delve 

into the many issues which have been investigated and decided 

by the Federal Power Commission in the course of the extensive 

proceedings it has conducted." The matter of de Rham case which 

is also cited gives the legislative history of 401. And they 

talk about the extensive and the exhaustive proceedings that 
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are conducted by FERC. Right now, we're dealing with 27 

different state and federal agencies in the consultation 

requirements of FERC. 

Finally, I think that the Oregon Attorney General's opinion, 

which I've cited in my brief, recognizes the preemption of FERC. 

And the DEQ in the past has recognized that you can only deal 

with water quality issues on the 401 Certificate because you 

haven't required Statements of Compatibility in the past from 

county or local government, simply because you weren't allowed 

to. You have to follow the federal scheme and the federal 

government. So I think, in conclusion, that when you review 

the plain meaning of the language, 40l(d), review it by reading 

the other sections and the full paragraph. Don't take the words 

out of context. When you review the legislative history, and 

the ejusdem generis doctrine, you'll see that that language can 

only mean that the requirements you can add have to deal with 

water quality. The First Iowa case has not been watered down 

and weakened, and if you have an opportunity to review the cases 

that are in the briefs of both parties, and the ones that I have 

cited today, I think you'll see that you have no recourse but 

to grant the 401 Certificate if the water quality standards are 

met. 

Thank you. 
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Questions? 

Mr. Bryant, I'd like you to comment on Commissioner Tuttle's 

remarks. As I understand him, he is raising three points. GED 

has no standing as they can't use any water. That may be a 

pretty loose general statement. Secondly, that Deschutes County 

should be a party to this. And thirdly, that evidence was taken 

between the decision on this case by the Department and now that 

show that GED had satisfied--! think there were eight things 

where--on water quality which were absent at the time of the 

Department's decision, first decision. Would you comment on 

those. 

Beginning with the last matter first. When the letter from 

Mr. Hansen, which I think was dated November 2i, 1984, in 

addition to the compatibility question there were eight issues 

dealing with water quality and the responses to those eight 

issues were made in December. When the staff of the DEQ reviewed 

the answers they were satisfied. And so, as stipulated between 

the parties, the factual matters dealing with water quality have 

been answered. As far as whether or not that process was 

appropriate or not, I don't know. To me it seems like it would 

be. That's kind of the way that things were handled in the past, 

and if someone had some additional information that they wanted 

to submit to DEQ they certainly could have done so. 
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Concerning the standing of GED. The Attorney General's opinion 

that he has referred to, first of all, which said that the first 

two agreements between Arnold Irrigation and GED--by the way 

these agreements--it's a contract where we're cooperating with 

. GED in allowing them to use our water rights to generate 

electricity and then we receive compensation for it that we will 

use to improve our water canals and conserve water, etc. The 

first two agreements were rejected by the Attorney General saying 

that according to what is called the Winchester Decision, it 

didn't give Arnold sufficient rights. This is delightful for 

Arnold because now we have rewritten the agreement that allows 

more rights to go to Arnold and more money. That has been 

submitted to Water Resources .and to the Attorney General's office 

for review. It has not been rejected or accepted. We haven't 

gotten a decision on that. 

Concerning the other matter about our municipal preference and 

the ability to do this project. Attorney General's opinion was 

issued approximately a month or so ago, which said that the 

Deschutes River, for purposes of that section of law allowing 

municipal preference was not part of our irrigation system. 

Now, this confused the Irrigation District because, I don't know 

if you're familiar with the Deschutes, but we have a reservoir 

up above at Crane Prairie and then we run the water down the 

river and take it out about 5-6 miles above Bend. If it wasn't 
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for the River we couldn't get the water to our canals. So we 

feel the Deschutes is part of our system. The AG's opinion said 

it was a very close question. They based it upon the legislative 

history of the Act, and that's been submitted to Water Resources. 

Water Resources still has not acted on our joint application-

the joint application between Arnold and GED. They have not 

turned us down. So formally they haven't rejected it, and I 

can assure you that if they do it's our intent to appeal that 

decision because we think it's in error and we would be entitled 

to the license from the State Water Resources. So that at the 

moment is up in the air. 

Concerning the standing of the county. I don't really understand 

that. I guess my answer to that would go back to the point that 

it's not really an issue-here because FERG and the Federal Power 

Act has given you a specific slice of the pie to make a decision 

on dealing with water standards. The Deschutes County in making 

that determination really isn't involved. DEQ does that 

analysis. Unless there is something that gives, under the 

Federal Law, and the 401 Certificate, gives Deschutes County 

the right to become a party, it wouldn't appear that they would 

be a party. But I have not had an opportunity to review what 

has been submitted by the County, and the first time I heard 

it was when Commissioner Tuttle testified today. 
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I know I've read this but I can't put my hands on it. The eight 

objections--water quality objections that have been overcome. 

Could you run through those really quickly for me? 

Mr. Chairman, number 56 almost to the very back of that package. 

That identifies those issues that have not yet been addressed. 

Eight items. 

Mr. Chairman, also there is an interoffice memo dated 

February 13, 1985 to Mr. Hansen from Glen Carter dealing 

specifically with those eight items. If you'd like to I could 

run through them very quickly. 

Let me just take a minute and read them. I think I've got them 

here. The potential water quality impacts not adequately 

addressed. 

Those are the problems, and then the memorandum is the answer 

to those problems. 

To what extent did the Department get involved in minimum 

streamflow? Was that part of the--something the Department had 

to determine in connection with this also--this certification? 

I don't believe that was an issue in this case, Mr. Chairman. 
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But was that something that the Department would have to pass 

on in addition to specific water quality. 

Minimum streamflow, Mr. Chairman, minimum streamflow refers to 

state law requiring 75 points to be identified for minimum 

streamflows. This minimum streamflow points being identified 

by Fish and Wildlife or by DEQ for our respective 

responsibilities. I don't believe that that relates at all to 

the particular situation here. 

Mr. Chairman, DEQ did testify at the minimum streamflow hearings 

in Bend concerning the proposed minimum streamflow and water 

quality issues. I attended those hearings, and this is just 

from recollection, but I think the testimony was that they didn't 

find serious water pollution problems or something like that 

on the Deschutes in regards to these proposed projects. 

Any more questions for Mr. Bryant at the present time? 

Mr. Huston. 

Thank you Mr. Chairman. 

Excuse me Mr. Chairman just a moment. Do you have any comment 

to make on Mr. Smith's statement that 303 was not complied with. 
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I couldn't hear him very well when he spoke, but from what I 

did grasp of it I believe it has been complied with and again 

the same arguments that are raised in my oral presentation and 

brief, it is very specific as to what states may do and what 

the DEQ can do, and those other uses, again, simply wouldn't 

apply in this forum--if I heard him correctly. 

I think, Mr. Bryant, that you stated that the requirements of 

303, which the state has to find are complied with, where there 

was no evidence that they had been complied with--that's what 

I understand he was talking about. 

Oh. Okay. That's the first I've heard of that. 

__ ?-'-?"""?"'-? __ wasn't specific about the __ ?_?_?_? __ 

I know know of no deficiencies. It is my understanding they 

were all complied with. 

Wasn't he speaking about the uses of the water, so it would be 

the fish and the recreation use--the other uses of water and 

we should be considering those. 

I'm not sure what 303 refers to--do you recall? 
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I think I can help just a little bit Mr. Chairman, members of 

the Commission. 303--I'm not sure of the specifics of 303 

either. There is a general reference in there to the beneficial 

uses of the water. Mr. Smith's contention, basically, and it's 

one that you particularly have to grapple with in your rulemaking 

on 401, although we view this as a precedent-setting case toward 

that end, Mr. Smith's basic contention is regardless of what 

401 specifically says about your ability to go beyond water 

quality standards, that the water quality standards themselves 

encompass beneficial use considerations. 

Rather than the more narrow, limited water quality issues. 

I guess then if that was his point, my response to that would 

be if it did get into that then you're defeating the purpose 

of the Federal Power Act decisions by the court saying that we 

can't allow any local or state vetos other than the specific 

areas that are described, otherwise you could have the counties 

or the cities put requirements there that couldn't be met or 

simply not allowing hydro to be developed, and that's not the 

purpose of the Act. 

Mr. Huston, excuse me, I think the Commission probably would 

appreciate your remarks a lot more if we could take a brief, 

five minute recess. 
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--------------------------- BREAK ---------------------------

The cases that we have cited in our briefs and in our oral 

argument, and he has no objection if the Commission would like 

I'll give you just Xerox copies of those cases. 

I appreciate that. Since Commissioners Bishop, Buist, and 

Brill's legal library is rather limited. I don't know, do you 

have the U.S. Supreme Court reports in your house? 

Oh indeed yes. 

This is just one set of all the cases? 

Right. 

That's sufficient. 

These aren't duplicate sets of all the cases? 

No. You'll find in most of them only 10% of the case applies 

to what we're talking about. 

Okay. Mr. Huston. 
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Thank you Mr. Chairman, members of the Commission. I'm Michael 

Huston, Assistant Attorney General, representing the Department 

of Environmental Quality. 

With respect to some of the procedural issues that have arisen. 

I understood the county to be in part requesting that they be 

granted party status in this case and have a formal involvement. 

The county, as you will see if you haven't already, has an 

obvious stake in the outcome of this decision. We would like 

to think that the Department's position is parallel enough to 

their concerns that we will indirectly represent their concerns 

today. And we would also like to think that the case can be 

easily resolved on a narrower issue than many of those that other 

people would like to have you deal with today. At the same time, 

the Department has no reluctance at all to suggest to you that 

if you prefer to have those additional parties involved, and 

prefer to have those additional issues briefed, we would support 

that. I think the proper vehicle for doing that would have to 

be referring the case back to your Hearings Officer to entertain 

those requests for party status and to establish a new briefing 

schedule for those additional parties and additional issues. 

I would like to discuss all three of the legal issues that 

Mr. Bryant has raised in his brief. Dealing rather quickly with 

issue number 1--the land use compatibility issue--the county's 
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interpretation. Also briefly with the third issue--the alleged 

inconsistency in the agency practices. And saving for last the 

most important issue, the breadth of 401. 

The first issue, it is the appellant's position, Mr. Bryant's 

clients' position that the county's plan gives general 

recognition to the possibility of hydroelectric development in 

the county, and that is simply all that the land use laws 

require. The Department respectfully begs to differ. ORS 

197.180 says that state agencies have to act compatibly with 

both local plans and ordinances. The and, the conjunctive and, 

is in that statute. The number of Oregon court decisions that 

have reversed state agency and local decisions for failure to 

comply with ordinances as opposed to plans, are virtually too 

numerous to cite. In this particular case, the county offered 

its interpretations to the Department in a pair of letters. 

What the county said, and those letters are attached as part 

of the appendices to our brief, what the county said was very 

simple. It said the county had adopted an ordinance that allowed 

hydro project development subject to a Conditional Use Permit 

process. Particularly pending completions of a longer-range 

study on the cumulative effects of projects being proposed for 

the Deschutes River. The very purpose of that review is to 

determine whether any project will indeed comply with the 

county's ordinances. Until that review is completed, any 
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determination of compatibility with the ordinance is simply 

impossible and I think there is no legal question that any 

project constructed with the absence--in the absence of a permit, 

would simply and boldly violate the county's land use ordinances. 

No such review has been completed. Indeed, the appellant has 

not even sought a conditional use permit from the county to date. 

That, in our judgment, both for the land use issue as well as 

a number of the other legal issues we'll be discussing today, 

simply makes the appellant's position premature. They have not 

even sought that necessary approval from the county. 

Moving then to the appellant's third issue, the issue of 

consistency. The appellant, I think this is important although 

Mr. Bryant didn't spend much time on it today, I'm sure it's 

of some concern to the Commission. The appellant's position 

is, in effect, because DEQ has not assured compliance with the 

land use laws in past 401 decisions, it cannot do so in this 

case. Mr. Bryant bases that legal argument on a provision of 

the state Administrative Procedures Act which allows state agency 

decisions to be reversed by a court in some limited circumstances 

for acting inconsistently with prior agency practice. The 

Department's response is simple. I think clear. Fortunately, 

the state Administrative Procedures Act does not bar agencies 

from ever changing their practices. In particular it does not 

bar an agency from recognizing the error of their past ways and 
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improving on those errors. What the APA does say is that a court 

may remand an agency decision if the court finds that the agency 

decision to be quote, "inconsistent with an agency rule, an 

officially agency stated position, or a prior agency practice," 

and I emphasize "if the inconsistency is not explained by the 

agency." End of quote of the statutory provision from the APA. 

Thus, the law simply requires that an agency explain in a 

rational fashion its departure from its prior practice. That 

is precisely what the Department did so in this case. Precisely 

what the Department did in this case. In a 1 etter, in the 1 etter 

denying the 401 certification to the appellant, the Department 

included the following information. It rather candidly· admitted 

that in the past it had overlooked the requirements of its own 

land use coordination agreement and of the state's land use laws, 

which specifically list 401 as a land use decision for which 

land use compatibility will be assured. It also said that the 

agency had consulted with its legal counsel, we expressed 

concerns about the failure to do so in the past, and it also 

noted several factual distinctions in this case. This is the 

first case in which the issue had ever arose. It's the first 

case in which a local government had specifically advised the 

Department that there was a conflict, or that there was even 

any potential for the conflict. Of course in this case it 

actually ended up going one step further with the county to 

taking a definitive position that its ordinances had not been 
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satisfied. Legally, we think this is very parallel to the court 

decision in Oregon, particularly the Roth v. LDCD case. That 

was a case in which LCDC decided to admit that it had been 

interpreting the statewide planning goals incorrectly and to 

change that interpretation. When challenged, the court disposed 

of the argument by saying, we do not remand a valid determination 

before us on review for inconsistency with the erroneous position 

previously taken by the agency. That administrative law 

principle was confirmed as recently as this week in a second 

LCDC case, 1000 Friends of Oregon v. LCDC and Benton County. 

In short, agencies may see the error of their ways and correct 

them. And even if prior procedures are not necessarily legally 

erroneous, agencies can decide to change those procedures and 

improve upon them providing they explain why they are doing so. 

Thirdly, finally, deal with the admittedly more complicated issue 

in the case--the issue of the breadth of the state's authority 

under Section 401. This issue, in the Department's judgment 

merits more attention for at least two reasons. While the 

Department submits that the law--truly believes that the law 

favors its position, the law is admittedly less clear on this 

issue. Secondly, as a matter of policy, and as a representative 

of .the Department's position on this case it is incumbent upon 

me to convey this, it is your Department's view that this case 

is of the utmost importance. It touches upon no less than the 
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basic issues of the integrity of the state's land use laws and 

this Department's good track record in the past of trying to 

adhere to those, and perhaps more importantly, it touches upon 

the basic issue of the State of Oregon's view of its role in 

hydro development projects within our state borders. 

401 presents the only clear, under the current law, state 

authority--authority for state involvement in hydroelectric 

development issues. Thus, you have the broad public interest 

that you've seen not only today during the comment--public 

comment period, but also in your initial hearing on the 401 

rulemaking. Fortunately, you need not resolve all those broader 

policies in the context of this particular case. This case is 

much more narrowly attuned, in our judgment, to the minimal 

question of whether you can enforce requirements that this agency 

already has on the books, which the State Legislature has 

required that you have on the books. Those requirements simply 

being that when you make a water quality decision, that it is 

in effect in tandem a land use decision and that that decision 

has to be assured to be compatible with both state and local 

land use standards. 

I think it is important on this last issue to distinguish between 

what the District is arguing and what they are not arguing. 

They are not arguing that the state land use laws do not have 
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clear application to this case. You have not heard Mr. Bryant 

make that argument. They do argue, however, that federal law 

preempts this agency's ahil fty to apply the state land use laws 

as well as your own adopted rules and agreements on application 

of those laws. In short, appellant's argument amounts to a 

contention that federal law requires you to violate or at least 

ignore state law and your own law. The Department's response 

can be simply capsulized with three points. We think the 

appellant is wrong in the reading of the Clean Water Act, because 

they give no effect to the clear language that allows this body 

to determine other appropriate requirements of state 1 aw beyond 

water quality considerations. Secondly, and we will contend 

that to try to separate the land use considerations, both of 

concern to the county and encompassing state law, from water 

quality situations is virtually impossible. In this case you 

are not really confronted with the ultimate question of how far 

you can go, but rather you face a situation where the State 

Legislature simply said, in essence, land use is relevant to 

your water quality determinations. Much as in every water 

quality permit you issue you assure land use compliance, you 

should in a 401 Water Quality Certification. The second basic 

point the Department offers is that we believe the appellant's 

are wrong in in their statement of preemption law. You need 

not even get to the question of preemption law if you determine 

that 401 at least itself allows you room for operation. If 
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that's the case, there is no preemption question at al 1. It's 

only if you read 401 and the other appropriate state requirement 

language out of 401 that you then have to confront the issue 

of whether the Federal Power Act prevents you from operating 

in this particular case. 

Mr. Huston, could you reiterate that in perhaps different 

language because I'm not quite following you. 

I think ·commissioner Denecke--I'll sure try. Section 40l(d) 

says quite literally that in addition to water quality standard 

considerations required by the Clean Water Act, that you can 

apply and should apply other appropriate requirements of state 

law. If that language means what it appears to say, that is 

the end of the issue. It's only if that language is read out, 

then we confront the general preemption question of whether a 

federal law, most relevantly the Federal Power Act, prevents 

you from operating in this realm. 

Mr. Huston, what state statute says that this body must consider 

the land use considerations. 

197 .180(1) says that all state agencies that make land use deci

sions have to make those decisions in compliance with statewide 

planning goals and with local comprehensive plans and ordinances. 
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----------------------- END OF TAPE -------------------------

(NEW TAPE BEGINS} ... to make those compatible.with local plans. 

You have adopted such an agreement required by law. You have 

submitted it to LCDC for their approval. They have approved 

it. It is attached in the appendices. What it says, is water 

quality decisions of this agency including 401 are land use 

decisions. They clearly impact the use of the land. Therefore, 

this agency concedes that it has a responsibility to assure land 

use compatibility. The means you've chosen to do that is that 

when an applicant submits a request for certification or request 

for a permit of virtually any form do you--your Department writes 

the local government or advises the applicant that the local 

government has to make a determination that its ordinances are 

complied with. That's precisely what happened in this case. 

That's what I thought. The requirement is not in the statute, 

it's the statute sets out the general requirements and then the 

Agreement is what actually adopts the 401 connection with land 

use. That's what I thought. 

Exactly Mr. Chairman. I'm sorry I've misled. The general 

requirement for state agencies in taking land use decisions in 

compliance with ordinances is in the statute. Your determination 
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of what is and is not a land use decision and how you accomplish 

that is in your Agreement. 

That's ours. The Legislature has not said that water quality 

decisions are land use decisions. 

The third basic point the Department would offer is in large 

part a policy argument and in lesser part also a legal argument. 

It is the Department's simple position that when confronted with 

a case of legal uncertainty that the agency should comply with 

the clear requirements of its state law and the own agency's 

rules, and simply opt for the broader view of its state 

authority. There is little question that federal law is 

increasingly pervasive in the environmental field. You will 

probably discover that there are few arenas in which you operate 

where there is not at least a reasonable contention that Congress 

has preempted the field. It is the Department's judgment that 

the proper way to respond to those contentions is to analyze 

them on a case-by-case basis. Not as a general principle, 

certainly, to react with timidity because of possible legal 

problem with preemption. 

That sort of policy consideration also folds into the legal 

calculus, though, for at least two reasons. One, this agency's 

opinion carries legal weight on this sort of issue. You are 
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the agency charged by ORS Chapter 468 by the Legislature with 

implementation of the Federal Clean Water Act on the state level, 

as well as charged with.meeting your responsibilities under the 

state land use laws. The Oregon courts have established strong 

principles of deference to agencies interpretation of the 

statutes that they are responsible for enforcing. The Court 

of Appeals has recently established the test that your 

interpretation is entitled to definitive deference unless it 

is plainly inconsistent with the purpose and language of the 

applicable law. There may be room for legal doubt in this case, 

and we're going to talk a little bit more about exactly how much 

doubt there may be, but it is the Department's position that 

certainly their case, or their position in this case is not 

plainly inconsistent with the applicable law. 

Secondly, the Department's preference to opt for a broader rather 

than a narrower view of their authority is also relevant to the 

preemption issue. It is a basic tenet to the preemption issue. 

It is a basic tenet, the preemption doctrine, that state laws 

are presumed valid until the reverse is clearly shown. The 

burden, quite frankly, is on Mr. Bryant to establish that your 

authority is preempted. We submit that while there may be a 

possibility of preemption in the future, at a minimum that case 

has not been established yet. Mr. Bryant's client has not even 

applied for the conditional use permit that the county's 
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ordinances require. We have no--we don't know that Mr. Bryant 

wouldn't be successful in that effort or we certainly don't know 

what grounds the county might use to act upon that decision. In 

that case, any attempt to conclude preemption would appear to 

be significantly premature. 

With respect to the tricky issue of the breadth of legal 

authority. It's an occupational hazard of attorneys that they 

like to talk about cases. Although often the inquiry is not 

very helpful. I'm going to engage in it out of occupational 

necessity, if for no other reason. What we have, and I'll try 

to be as candid as possible. We have two courts in the country 

that have opined on the meaning of 401 and cases that are very 

factually and legally different from one that we have in front 

of us. In short, they are not real helpful, but we' 11 talk about 

them. You have the 11th Circuit Court of Appeals, mid-level, 

second to the highest federal court, the 11th Circuit, the 

Northeast, that involved an oil refinery case. With all due 

respect to Mr. Bryant, I think he's got his facts reversed on 

the two cases. This is indeed a case where the State of Maine 

chose to take a broad view of its 401 authority. It quite boldly 

said, we're looking beyond water quality. We're going to 

condition our 401 approval of this 401 refinery on state siting 

law. A siting law very parallel in its considerations to Oregon 

land use law. What happened in that case is that it was EPA's 
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jurisdiction to issue an NPDES permit. So that's how it got 

in federal court, because EPA refused to give credence to to 

the State of Maine's conditions under the siting laws, saying 

401 doesn't allow you to go that far. What the federal court 

held is that it wasn't going to decide the issue. That it was 

not the federal court's business to tell the state how far it 

can go. It then proceeded to opine--to offer the unnecessary 

opinion that, in the court's judgment 401 would allow the state 

to do that by virtue of the specific language that we referred 

to--to determine what the other appropriate requirements of state 

law. 

That's Campobello. 

That's the Roosevelt Campobello case. For the lawyers on the 

Commission, that's dictum, for the nonlawyers that means the 

court said more than they absolutely had to. 

The other court that has addressed the issue is, indeed the New 

York Court of Appeals. Most recently in the Power Authority 

v. New York case. A case which I think the appellant relies 

upon wrongly as being definitive and on point. The facts refute 

that. Again, facts that I believe Mr. Bryant had wrong. The 

New York agency in that case did not choose to go beyond water 

quality considerations. It chose to take the narrow view of 
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its authority. It was challenged by the power company that 

wanted to build the dam. The power company contended that the 

state agency should have considered a broad range of other 

considerations, particularly energy considerations, and that 

your counterpart agency in New York should have decided that 

although water quality standards were violated, that the 

prevailing energy needs were such that they could verify 401 

nonetheless. Thus, there are some very critical distinctions 

between that New York case and this case. It's a minimum case. 

All the court was faced there was with issue of whether at a 

minimum the agency has to meet water quality standards. And 

there is no serious question about that at all. In the Clean 

Water Act there is an entirely distinct provision, Section 1309 

of the USC cite, that says states can't go below the minimum. 

Secondly, energy considerations are, in our judgment, very 

different from land use considerations. If the Department in 

this case or in other cases were purporting to directly duplicate 

the energy considerations that FERG makes the preemption case 

or issue would become a lot harder. That's not what anyone is 

purporting to do here. Secondly, the case is, of course, 

completely different, or I guess exactly parallel in the sense, 

and the New York court was simply deferring to the judgment of 

its expert agency's narrow view of their 401 authority. That 

is in that sense the case precedent would support the principle 
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that a court is likely to defer to to whatever position you take 

of your authority in this case. It is, indeed, somewhat ironic 

that the New York case is argued as one taking a restrictive, 

definitive restrictive view of the state's 401 authority. 

Because I am advised now that the State of New York itself, your 

counterpart agency, has joined a group of several states--Maine, 

State of Washington to the north, and others--in taking a broader 

view of 401. And they do not view that case as dispositive or 

prohibitive of that issue. 

I think, for beginning to wrap up here, that the Commission faces 

the unfortunate situation where you're going to get a lawsuit 

regardless of what you decide. And perhaps it's a--be somewhat 

instructive to walk through exactly how that is going to work 

and what you will face in that situation. I'm sure if you rule 

in favor of the Department today that Mr. Bryant will be glad 

to fulfill my prophecy and give you a lawsuit. If you decide 

in Mr. Bryant's favor, I don't think the Department appeals 

Commission's decisions, but we know well that the county or other 

folks would. What would face, I think, is as follows. The 

Federal courts have said they won't decide it. They won't 

substitute their judgment for yours on the breadth of your 

authority under 401. FERC has held the same. They won't second

guess your authority under 401. So it's very likely that if 

you send your denial of 401 for this project to FERC that they 
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will not second-guess that. Thus, the remedy if you rule in 

the Department's favor for Mr. Bryant will be exclusively on 

the critical substantive issues in state courts. In state 

courts, what we think you wi 11 face is a very strong state court 

recognition of our land use laws and a consistent literal 

enforcement of those land use laws. You will face a Court of 

Appeals which very recently had ruled in your favor on a very 

parallel land use case, Schreiner's Gardens v. DEQ, in which 

the Court of Appeals upheld your water quality permit, your air 

permit, and your solid waste permit for the garbage disposal 

north of Sal em. That was a case where the Department behaved 

exactly like it's behaving in this case. It insisted that the 

applicant obtain a conditional use permit from the county. The 

applicant went to the county. Obtained it. The Department then 

in turn relied upon those land use findings. The court said, 

yup, you're right. Those were land use decisions. You had to 

do that and the way you did it was perfectly appropriate. Your 

reliance on the local government's determination was specifically 

acceptable. The inevitability of a lawsuit I don't think has 

swayed the Department's posture at all in the case. It has 

simply, I think, reinforced their judgment that if you are going 

to be involved in litigation, the proper role of the state is to 

be advocating in favor of its own authority rather than against 

it. 
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There are many ways that this case can get resolved. Mr. Bryant 

can have his client seek a conditional use permit and perhaps 

obtain it. No one knows whether that is impossible until he 

has tried. Congress can, with a stroke of a pen, rewrite the 

40l(d), the Clean Water Act, and eliminate all this doubt about 

whether it means what it says. Or they can in any other fashion 

make a clear preemptive ruling. They have not done so. Finally, 

a court, some other court or a court in direct ruling of your 

decision, can give us a definitive judgment that 401 does not 

allow us to comply with state land use laws. Until any of those 

things happen, it is simply the Department's belief that at a 

minimum, you should apply state land use laws and your own rules 

that are already on the books. And respectfully recommends that 

you endorse that position py affirming the Department's denial 

of the 401 certification in this case. 

Thank you. 

Questions for Mr. Huston? Mr. Bryant, would you speak to--we're 

going to give you a chance to rebut--could you speak to the 

question of why your clients have not pursued the Conditional 

Use Permit. 

Several reasons, some factual and some you would consider 

political. The way the Conditional Use Permit is written, and 
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it's attached, in order to obtain it while the study period is 

proceeding--by the way the study period will probably conclude 

in approximately a year--the task force has the right to ask 

for a continuance for additional six months. And they plan on 

doing that, as I understand it, in August of this year. So it 

would be February before they issue their report, theoretically. 

During that interim you can apply for Conditional Use if you 

meet certain standards which are set out in Section 3 of the 

ordinance, which is attached. Those uses we feel are impossible 

to meet. For instance, maintain the streamflow. Any small hydro 

development will affect the streamflow. So that's impossible. 

And it talks about other restrictions are there. It says, rather 

than using words like "will not significantly impact," that give 

you some room to determine if it is a reasonable use, it is just 

a blanket statement that you shall maintain certain things. 

And of course, during construction--and what these projects are 

is you take water out of the river, run it through a pipe and 

back into the river after they go through a penstock and a power 

house. So, it does take water out of the river for awhile and 

then put it back in. For that reason we don't think it's 

possible to get a Conditional Use. Secondly, our time 

restrictions and what we're doing with the Federal Regulatory 

Commission would not allow us the time necessary to go through 

the process with Deschutes County to obtain the Conditional Use. 

Thirdly, to a large extent the FERG determines the scope and 
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the design and the implementation of the actual project from 

construction to how it is going to operate. And until they tell 

us exactly what they are going to require--you know we make 

proposals but until they tell us what they are going to require 

as a condition to granting our application, we wouldn't be able 

to tell Deschutes County precisely what is going to happen as 

far as the design and implementation. We can give them a real 

good idea of what we think it is going to be and what we're 

proposing, but we don't have the Federal Power Act stamp of 

approval. So it would be premature for us to go ahead and apply 

for that permit now, for those reasons. 

So essentially you're arguing it's kind of a ''Catch 22." 

That's exactly right. 

You can't learn how to land until you've had a few takeoffs under 

your belt type thing. Okay, I think I understand that issue. 

Mr. Huston, see if I can phrase the question I have correctly. 

Suppose that instead of a land use matter, suppose that the 

Department refused to issue the certification because issuance 

would violate the state's policy on preservation and protection 

of wildlife and fish? Would your argument be the same that the 

laws on the protection and enjoyment of wildlife and fish is 
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an appropriate requirement of state law? Do you understand my 

question? 

I'm afraid I do Commissioner. I wish I understood my answer. 

The problem is those are precisely the broader policy issues 

that you are going to be confronted with in your further 

rulemaking on 401. And you already know, I believe it was either 

Fish and Wildlife or an environmental group sharing their 

interest, that have already been in front of you and said they 

are likely to contend that precisely those considerations ought 

to be and can appropriately be made a part of 401. You also 

are going to face a contention raised by Mr. Smith's suggestions 

today about how far even the narrow view of 401 goes. And you 

had Mr. Bryant, I think, taking the position this morning that 

even considerations apparently expressly incorporated within 

the water quality standards may be arguably preempted by the 

federal power legislation. So, I guess an answer is lots of 

tough issues to come, more appropriately resolved by the 

Commission in its policy setting function of rulemaking. We 

think you've got a narrow question here of whether you enforce 

laws already on the books, both yours and the State 

Legislature's, and that the significance of the case simply is 

that if you take the narrow view here you really seem to have 

resolved the broader policy issues down the road. 
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I suppose what irritates me basically is that here Oregon has 

been a leader in environmental protection, and yet the Federal 

Government feels that because other states have not been a leader 

they've got to come in and effect take over and tell the states 

that they really don't have much to say about this. It appears 

in this case that, well, I don't think there is any question, 

it not only appears that federal legislation says the Feds are 

decide everything except the question of water quality. 

Mr. Huston, is it your position that this Commission can decide 

what other appropriate requirements of state law are? 

Precisely. 

By rulemaking? That's your position? 

By rulemaking in the future, Mr. Chairman, it is our contention 

that you have really already decided that, or the State 

Legislature has decided that for you with respect to at least 

land use. You get to decide some other tough ones down the road, 

but at least with respect to land use, our basic contention is 

the Legislature said that is an appropriate requirement with 

respect to water quality decisions really. Basic contention 

is that it may well be beyond your judgment. At least the 

Department--
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Well, but really we talked about that. The State Legislature 

didn't say that. We said that by virtue of our agreement with 

LCDC. Isn't that true? The State Legislature didn't say that. 

The State Legislature didn't say that 401 Certification of the 

land use decision. What they said is, first of all they did 

create a general definition of what is a land use decision and 

the courts have as well. And basically that test is any time 

it has a significant impact on the present or future land uses. 

That principle is established by the Supreme Court in the 

Petersen case. Secondly, I don't think there is any question 

that that test is not met in this case. I don't believe 

Mr. Bryant has even attempted to argue that it wouldn't be. 

Secondly they have also directed each state agency to try to 

make their own rough cut of what is and is not a land use 

decision. I'm not sure that you've done that. You have said 

401 is. I'm not sure that's binding, but probably is, and even 

if it isn't I think it meets the generic legal test for land 

use decision anyway. 

Mr. Bryant, would you like to have some time for rebuttal? 

I'll be very brief. First of all on Justice Denecke's comment 

and the question to Michael. You're exactly right. If you open 

the door here on other appropriate requirements to say it 
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includes land use, then it can include a whole bunch of other 

things, not just for the State of Oregon but for every state 

in the Union. And so you try to have a National Energy Policy 

with that kind of an open door. I think when you review the 

cases, especially the Supreme Court cases, you will see that's 

not what they intended. When you review the legislative report 

and the testimony of Senator Muskie, a sponsor of the bill, you 

will see that is not intended. The people that want to tighten 

up water control and do it for the Country, they didn't intend 

to change our National Energy Policy or the Federal Power Act 

in doing it. 

One thing that is hard for me to address here is, I've come and 

my client has come to ask for a different opinion than what your 

staff is recommending. I'm presuming that when you became 

Commissioners that you took an oath and that in it there is 

something about supporting the 1 aws of the United States and 

the State of Oregon, and that you will not make a decision in 

this particular case because you have an obligation on behalf 

of the State of Oregon to stand up to the federal government. 

That is not the issue. The question is the interpretation of 

40l(d) and the preemption and whether or not preemption applies. 

And if you determine after your research in reviewing the file 

that it in fact does apply, whether or not you are on a state 

commission should not enter into your decision. To do so would 
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be denying us a fair hearing, if that is one of the things you 

weigh in making a decision. And I just can't believe that is 

intended. Otherwise, it doesn't really make sense to go through 

this process .. So certainly--Michael used the word timidity--I 

don't want you to be timid on the other side of the coin either. 

And so the fact that if you find in our favor, and that makes 

it more difficult for the state on appeal, well so be it. That 

is our system, that is our process. That is the way it should 

work. 

On the Schreiner Gardeners decision, I agree with that case. 

It doesn't have any application here. They weren't talking 

about 401 or federal preemption. So I would--and you have one 

other opportunity, which the Chairman has alluded to a couple 

of times. You can define compatibility. It has never been 

defined before. And if you define compatibility as stating that 

the plan allows for small hydro, which it does, then you have 

technically have met your coordination agreement. That part 

of your decision. And as I mentioned in my other argument, that 

section ORS l97.640(d)(2), does permit an out to a state agency 

when they can't follow the plan. Where it is inconsistent with 

a state or federal law. It is unfortunate that by what I think 

you need to do in following the federal legislation and the 

Constitution, you may be in fact violating a state law. But 

you do belong to the United States of America and it is a 
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National Energy Policy, and I think that is what you are 

obligated to do if you interpret the law the way I have asked 

you to. Thank you. 

Thank you. Further questions. 

I don't know, Michael, if 401 has actually been, a copy of it 

is in the record. 

It is not. 

I've got a copy of it here, and with permission I'd like to 

submit that to the record so you'll know what we've been talking 

about. 

Also, it would be handy to have a copy of Section 303, I think 

since that has been--some inquiries from the Commission have 

come from that. 

Would you like that now? 

Well, maybe we ought to decide as a Commission how we are going 

to proceed, before we start making Xerox copies of things. I 

think it is clear to me that we have two or three very, very 

complex legal issues. I'm not sure this Commission is even 
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capable of fully grappling with the technical legal arguments. 

And therein lies perhaps one of the problems. However, it is 

our responsibility, and I think we're going to do the best job 

we can. Not ever having before an opportunity to either be 

affirmed or reversed on appeal. I want my first shot--I don't 

want to get reversed. So I think that in view of that and in 

view of the new material that- was submitted today, I think it 

would be appropriate for us to certainly take this under 

advisement. As a lawyer, when a judge tells me that, I always 

kind of cringe and wonder how long that is going to take. 

Sometimes that is used as an excuse for not being able to bite 

the bullet and make a decision. But I think that under the 

circumstances that would be appropriate so that we can do the 

best job possible for the parties. It is an important decision. 

It is going to have precedent-setting characteristics to it. 

It is going to be appealed no matter what we decide. So I think 

it would be appropriate, and I would entertain a motion to take 

it under advisement and then make a commitment to parties that 

we will do that as expeditiously as possible, and decide on the 

most appropriate way to do that. I suspect it will require some 

other meeting, work session, where we can talk amongst ourselves, 

and of course whenever we get together it is a public meeting 

unless it qualifies for Executive Session, which I don't think 

this would. So people would be able to be present in that 

process. As far as scheduling that is concerned, we haven't 
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talked about that and I don't know when people would be 

available, how long you would like to consider the record and 

digest some of these things. Maybe some of you wouldn't like 

to consider it at all. I don't know. I know Arno and I would. 

What are the thoughts of the Commission? 

I'll move along the lines which you suggested Mr. Chairman. 

Second. 

Okay. Everybody agreeable with that? Our next meeting, Carol, 

is scheduled for when? 

It's in Salem at--

Splettstaszer April 19. 

Hansen 

Petersen 

April 19. 

I'm thinking we probably ought to do it before then. Maybe in 

a couple of weeks from now. I will be out of town, or out of 

the state the last week in March. But perhaps the week before 

that we can set a time. It is the week of the 18th I believe. 

Are you going to be around? 
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I'll be out of town Monday, Tuesday, Wednesday. 

Why don't we do this. Why don't we just get our heads together 

right after our Commission meeting is adjourned and then we.'11 

make that decision and obviously let everybody know where and 

when and what the procedures are going to be. Are there any 

other questions or comments on this particular agenda item before 

we move on to the next. 

We need to take a vote on that. 

It was kind of a consensus, I think. Everybody agreed~-everybody 

nodded this way, which is--Chair took judicial notice of the 

up and down--thank you very much gentlemen for excellent 

presentations. 

Petersen Are there any further items? Yes? 

John Charles Not having the Commission's rules in front of me regarding 

(DEC) appeals of Departmental actions--on the 401 issue that you are 

taking under advisement--what does that mean in terms of the 

public record? Is the record closed, or is it open, or what. 

The issues raised today--some of the arguments I would be 
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interested in commenting on. So I guess my question to you is, 

whether you are going to allow any other comment. 

I'm inclined not to. I think that is consistent with prior 

Commission--we've got two parties and we're not going to--! 

understand how that bears on the other issue that you've 

addressed us on. 

That's what I mean--the rulemaking process that is coming up. 

Right. Very appropriate at that point in time. But I think 

we have a more confined contested case situation here and I'd 

rather not open it ·up to public comment. 

Jim, does that mean at this time or at our future meeting? 

Any--at this time and the future meeting. I'm not going to close 

the record because we may request additional information as a 

Commission to consider and help us make our decision. So I'm 

not going to close the record, but I'm not going to open it for 

nonparty participation, unless I'm overruled by the four people 

sitting µp here with me. 

Alright, then I will adjourn the meeting at this time. 



TRANSCRIPT - PUBLIC FORUM - March 8, 1985 EQC Meeting 

Subject: Lava Diversion Project 

Wuj ack Good morning. My name is John Wujack, I'm a resident of Bend. 

I'm a member of the Executive Committee of a group called the 

Coalition for the Deschutes. We're a natural resource planning 

group in the Bend area. We charge ourselves with monitoring 

hydroelectric development in the Deschutes river basin. There 

is a project which is going to be judged here later on this 

morning and that project will be judged on its own merits. 

What I'd like to talk to you about this morning is the need for 

sound planning from federal agencies, state agencies, city and 

county governments, so that very specific pro~lems can be 

eliminated, sound planning can go into effect which will really 

benefit community interests. What's going to serve one community 

in the eastern agricultural sections may not be working in a 

community such as Bend where we have limited agricultural 

resources but we have a growing tourist industry. And we feel 

as though the compatibility between all government agencies 

working on this is the only way we're going to have sound 

planning in what is really becoming a burden on the state, and 

that is in the burgeoning hydroelectric industry. I just thank 

you for your time this morning. 
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Thank you. Questions for Mr. Wujack? Thank you. Larry Tuttle, 

Deschutes County Commissioner. 

Thank you very much Chairman Petersen. It appears that we see 

each other more in Portland than we do in Bend. My name is Larry 

Tuttle, I'm a Deschutes County Commissioner. For the record, 

my address is Courthouse, Bend, Oregon. The purpose for 

requesting this time on the public forum section today is to 

request that I be allowed to make comments in the public hearing 

at the time that you take up number F on the agenda. 

Why don't you go ahead and make your comments now, Commissioner 

Tuttle. I think the time span between now and then is very brief. 

and the impact probably the same. I think we as a Commission 

decided that we want to limit that agenda item to just legal 

arguments and yet we do want people to feel free to talk with 

us on this subject. 

Would you be willing then, because the issue that I particularly 

want to address in my comments is the party status, may I submit 

a written memorandum into the record of the hearing? 

Sure. 

I would like to go ahead and make the comments at this time. 
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Fine. 

I'll basically be reading from a prepared statement, so this 

statement will be the same as the one to be submitted into the 

record. 

Okay. 

Today, of course, I'm speaking about Lava Diversion Project No. 

FERC 5205 on the Deschutes River. On November 28, 1983, General 

Energy Development Inc. (GED), through their consultant, Campbell

Craven Environmental Consultants, submitted a letter requesting 

Water Quality Standards_ Compliance Certification or waiver for 

the project I just previously described, pursuant to Section 

401 of the Federal Clean Water Act. By letter dated September 7, 

1984, the Department of Environmental Quality informed GED that 

it was circulating public notice of its application and that the 

application required statement of land use compatibility from 

Deschutes County, in accordance with the Agency's coordination 

program adopted pursuant to ORS 197.180. 

Deschutes County received the public notice of GED's application 

from the Department on September 17, 1984. Deschutes County 

also received a letter from GED on October 2, 1984 requesting, 

and I quote, "a statement of compatibility with the Deschutes 
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County Comprehensive Plan." Deschutes County responded directly 

to the Department by letter dated October 10, 1984, saying in 

part that it was impossible for Deschutes County to find that 

the proposed hydroelectric project near the Benham Falls on the 

Deschutes River south of Bend is in conformance with the 

Comprehensive Plan and implementing ordinances with respect to 

the requested certification under Section 401 of the Federal 
-

Clean Water Act, without reviewing the whole of the project in 

accordance with the standards and procedures applicable to such 

a request. And further, that until such time as an application 

has been made by General Electric Development, Inc., and that 

application has been found in conformance with the comprehensive 

plan and implementing ordinances, Deschutes County opposes the 

issuance of 401 Federal Clean Water Act Certification. End of 

quote. 

GED's application for Water Quality Standards Compliance 

Certification was denied by the Department by letter dated 

November 27, 1984. The Department identified eight activities 

associated with the project construction and operation whose 

potential for water quality impairment had not been adequately 

addressed in environmental report, and that GED had failed to 

obtain a Land Use Compatibility Statement from Deschutes County. 

Deschutes County learned that the November 27, 1984 denial of 

GED's application had been appealed to the Environmental Quality 
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Commission on February 27, 1985--that is, we learned it on that 

day. 

Questions about the standing of GED. GED was the applicant for 

the Water Quality Standards Compliance Certification. GED, 

however, is unable to utilize the waters of the state because the 

waters of the upper Deschutes River have been withdrawn from 

appropriation. Therefore, GED is unable to build any project 

on the upper Deschutes River. Arnold Irrigation District has 

entered into a joint venture agreement where the District will 

supply GED the municipal preference for the project for a share 

in the revenue of the project. Two Attorney General opinions 

have analyzed the agreement between the District and GED. The 

opinions conclude that the agreement is insufficient to qualify 

GED's application before the Water Resources Department as 

municipal application because the District has retained 

sufficient beneficial interest and control to make it appear 

that the proposal is other than, I quote, "a subterfuge to allow 

a private developer to use the municipal application process." 

And that's a quote from the Attorney General's Department. This 

was an opinion of Larry D. Thompson, Assistant Attorney General, 

dated October 24, 1983. GED is precluded from appropriating 

water for the project and the District does not have an agreement 

which will allow GED to utilize your municipal powers. This 

District is not an applicant in this proceeding. Under these 
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circumstances GED does not have standing to apply for the Water 

Quality Standards Compliance Certification. 

Two. On the District's appeal. Deschutes County was not made 

a party to the proceeding today but was allowed to comment 

pursuant to the public notice, excuse me, Deschutes County was 

not made a party to the entire proceeding but was allowed to 

comment pursuant to the public notice as a member of the public 

and was a necessary party to the proceeding before the 

Department. To Deschutes County's knowledge, GED has not 

participated in this appeal of the Department's decision to the 

Commission. It appears that the District has received some 

special sta-tus and was allowed to stipulate to a briefing 

schedule and file a brief with the Commission raising legal 

arguments. Because of Deschutes County's role in determining 

compatibility with the Statewide Land Use Goals, the local 

Comprehensive Plan and implementing ordinances, Deschutes County 

should be given equal status with the District and be entitled 

to participate in the Commission's hearing in at least the same 

capacity as the District--and by the District I mean Arnold 

Irrigation District. The District was kind enough to supply 

Deschutes County with copies of the briefs on the afternoon of 

Tuesday, March 5, 1985--that's Tuesday of this week, about 

5 o'clock. Given such a short period of time from the date of 

receipt of that information and the hearing before the Commission 
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today, March 8, there was insufficient time to respond to the 

legal issues raised on behalf of GED by the District. Deschutes 

County does, however, concur with the Department's position set 

forth in their brief as to the legal issues under consideration. 

Three. Evidence outside the record. The Department and the 

District acknowledge in their briefs that the Department 

continued to work on eight deficient areas after November 27, 

1984, after the November 27, 1984 decision. No addi ti ona 1 notice 

was given to the public that additional information would be 

considered by the Department after the decision was made. It 

is of great concern to Deschutes County, who has attempted to 

participate in the entire process but has not been given party 

status or considered necessary to the proceedings, that factual 

issues could be determined after the public hearings process 

had been closed by the Department. We believe that if the eight 

issues are to be resolved by subsequent evidence submitted by 

GED, at a minimum a new notice should be issued with an 

opportunity for the public to review and participate in the 

application as amended relating to those eight items. The appeal 

from the decision to the Commission should not consider new 

evidence developed outside of the record. 
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Four. New hearing. Evidence was considered by Department 

outside the scope of the review process. We believe that, if 

the evidence is to be considered, it should not be considered 

as an appeal of the November 27, 1984 decision, but should be 

considered as a refiled or amended application. GED's 

application should be returned to the Department for new 

proceedings on the application as supplemented. It is our 

conclusion that the application of GED for Water Quality 

Standards Compliance Certification pursuant to Section 401 of 

the Federal Clean Water Act, should be denied. In the 

alternative, Deschutes County should be made a party with at 

least the same status as Arnold Irrigation District, and be 

entitled to participate in the rehearing of the supplemental 

application on remand before the Department. 

Respectfully submitted, Richard L. Isham, Deschutes County Legal 

Counsel. 

I have copies for each of the Commissioners and staff. 

Are there questions for Commissioner Tuttle? 

So I'm clear. It is my understanding that this will be made 

a part of the public hearing record. 
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Yes. 

Thank you very much. 

Thank you Commissioner Tuttle. I think it might be appropriate 

for legal counsel for the State and for the applicant to maybe 

comment on Commissioner Tuttle's remarks during your 

presentation, if you have one. Further public forum 

participation--Mr. J. D. Smith wants to talk to the Commission 

about Section 401. 

Thank you Mr. Chairman and members of the Commission. My name 

is J. D. Smith representing Oregon Shores Conservation Coalition 

and Northwest Environmental Defense Council, or Northwest 

Environmental Defense Center, pardon me. 

I wanted to comment on the matter of the Lava Diversion Project. 

Get a little closer to the mike there. 

I and several others testified at the last month's meeting about 

the 401 certification process. Primarily to the extent that 

the certification of compliance with Section 303 of the Federal 

Clean Water Act seemed to us fairly clearly to require a 

consideration of the impact of projects to be certified under 
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Section 401, that they be consistent with not simply water 

quality criteria, but also the uses of the water. Amongst the 

issues to be argued during the formal hearing on this project, 

that particular consideration does not exist. I simply want 

to reiterate the same comments that we made last month that the 

Commission is missing a fairly key tool in making these kind 

of evaluations by not considering the impact of the Lava 

Diversion Project on the other uses of the water, primarily fish, 

recreation, etc. 

Isn't that the land use issue? I mean, isn't that the point 

that the state is making? 

I think the point, Mr. Chairman, is not that it is or is not 

a land use issue, but what is clearly in the Federal law under 

Section 303 is the requirement of compliance or consistency with 

water uses. If that clearly appears under the land use law, 

that's probably fine, but it seems an unnecessarily circuitous 

route to make a determination under what is clearly in the 

Federal law. 

Therein lies one of the problems that we're dealing with is the 

Federal law versus the State law and how the two may or may not 

overlap or preempt one another. It's not as clear as it could 

be. 
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My point, Mr. Chairman, is that the Federal law, without arguing 

about whether local, state--without arguing about the 

relationship between local, state and federal law--the federal 

law itself allows this Commission, or perhaps better, requires 

this Commission to consider compatibility with water uses. 

Do I restate it correctly--your contention is that the evidence 

does not show compliance with 303 of the Federal law? 

That is correct. 

Are there other people on the public forum? Then I'll close 

it at this time. 
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MEMORANDUM 

TO: Environmental Quality Commission DATE: March 8, ~985 

FROM: ' rJ~ ' i Linda K. ZuckerJ.'.l~ear1ngs Off cer 

SUBJECT: Agenda Item F - Appeal of DEQ Denial of Clean Water Act, Section 
401 Certification to Lava Diversion Project, 
FERC No. 5205, Deschutes River, Oregon. 

General Energy Developnent, Inc. (GED) applied to the Department of 
Environmental Quality (DEQ) for water quality standards compliance 
certification for the Lava Diversion Project, a planned hydroelectric 
project on the Deschutes River. Compliance certification is required by 
Section 401 of the Clean Water Act. 

DEQ denied certification for failure to adeqltately address certain 
potential water quality impacts and for failure to provide a statement 
of land use compatibility. The water quality information has been provided 
and is no longer an issue. 

GED continues to dispute DEQ authority to condition certification on 
submission of a statement of compatibility with the Deschutes County 
Comprehensive Plan and land use ordinances. GED asks the Environmental 
Quality Coimnission to find it meets the requirements of law and is entitled 
to certification. 

Because no factual issues exist, the parties have agreed to have this 
matter brought before the Commission without a prior hearing. Instead, 
the parties have submitted the attached memoranda outlining their legal 
arguments. A summary of the memoranda precedes them. 

LKZ :d 
HD1624 
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IN RE: Lava Diversion Project FERC No. 5205 

SUMMARY OF LEGAL MEMORANDA 

General Energy Development, Inc. (GED or Applicant) holds Permit No. 5205 
issued by the Federal Energy Regulatory Commission (FERC) to plan and 
design the Lava Diversion Hydro Project on the Deschutes River south of 
Bend, Oregon. Before FERC may issue a license to construct, the project 
must satisfy the requirements of Section 401 of the Clean Water Act. 
Section 40l(a) (1) states that the licensed applicant shall provide the 
licensing agency (here FERC) "a certificate from the State in which the 
discharge originates or will originate • • • that any such discharge will 
comply with the applicable provisions of section 301, 302, 303, 306 and 
307 of this Act." These listed sections pertain to water quality effluent 
limitations, water quality standards, implementation plans, national 
performance standards and toxic and pretreatment effluent standards. None 
of the sections pertain to or mention compatibility with state, county, 
or local land use regulation. However, Section 40l(d) also requires the 
state certifying agency to set out in the certification limitations or 
requirements to assure compliance with "any other appropriate requirement 
of State law ••• " 

Relying on Section 401 (d) and on state law requiring state agency decisions 
affecting land use to be made in accordance with local comprehensive plans 
and ordinances, the Oregon Department of Environmental Quality (DEQ) has 
denied certification to GED for its failure to supply DEQ with a statement 
that the project is compatible with the Deschutes County Comprehensive 
Plan and land use ordinances. This was the first time the DEQ has required 
a Section 401 applicant to obtain a "statement of compatibility." 

In December, 1983 Deschutes County passed ordinances limiting hydroelectric 
development on the Deschutes River pending completion of a study assessing 
the cumulative impacts on the environment of numerous planned projects. 
Until the study is completed, any hydroelectric project must meet the 
special standards of the ordinances and must obtain a conditional use 
permit. GED has not obtained a conditional use permit from the County. 
Deschutes County has requested DEQ to withhold issuing any Section 401 · 
certificates until after the study is over. 

FIRST ISSUE 

As a matter of law, was Deschutes County in error in failing to grant a 
statement of land use compatibility? 
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Applicant's Argument 

Deschutes County land use law allows hydroelectric projects as conditional 
uses. , Assuming compatibility with state land use law is a proper concern 
of DEQ when certifying projects under Section 401 of the Clean Water Act, 
DEQ should certify this project because it is authorized by state land 
use law. The test for DEQ to use in determining that the project should 
be certified is not whether a conditional use permit will ultimately be 
issued for this project, but simply whether hydroelectric projects are 
authorized by land use law. 

Department's Argument 

Oregon law requires DEQ decisions affecting land use to be compatible with 
local comprehensive plans and ordinances. While Deschutes County has 
passed an ordinance calling for a moratorium on proposed hydro development 
on t9e Deschutes River until July 1, 1985, the ordinance makes hydro 
projects eligible for conditional use permits prior to that date. GED 
could apply for such a permit but has not done so. Consequently, GED is 
not able to present a final determination that the project would be 
compati~le with the standards of the ordinance. DEQ relies on local 
government's determination of land use compatibility and will not provide 
Section 401 certification without such a determination. 

In any case, this issue should be resolved by GED and the county. 

SECOND ISSUE 

Can DEQ deny Section 401 certification under the Clean Water Act for 
reasons other than water quality? 

Applicant's Argument 

DEQ is going beyond its statutory power in requiring a statement of land 
use compatibility from Deschutes County. Land use compatibility is 
unrelated to Section 401 certification. Case law establishes that in the 
Federal Power Act Congress has preempted state licensing and permitting 
functions for hydroelectric power projects. Congress has delegated to 
the states only the limited duty to assure that project construction and 
operation will not violate applicable state water quality standards. Land 
use compatibility is unrelated to water quality standards. The county 
land use plan has nothing to do with water quality concerns. DEQ's 
previous failure to require compatibility statements recognizes this 
limitation. 

The Clean Water Act, Section 401 does not allow the State of Oregon to 
delegate the question of water quality to Deschutes County. The power 
to decide whether a hydroelectric project will be built cannot be delegated 
to local government, as local veto would undermine the entire federal 
regulatory plan for hydroelectric licensing. 
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Department's Argument 

The Clean Water Act establishes a joint system of state and federal control 
to preserve, protect and improve the nation's waters. 
In Section 401 Congress granted the states veto power over federal hydro 
project licensing by requiring applicants for licenses to obtain state 
certification. Section 401 provides a state two means of conditioning 
or refusing to certify a hydro project. First, under Section 40l(a), state 
certification may be withheld if the project would have an adverse effect 
on water quality. Second, Section 40l(d) provides the project must comply 
with "any other appropriate requirement of State law. • " 

Under the provisions of Section 40l(d), DEQ believes it may condition 
certification on a project's ability to obtain a statement of land use 
compatibility from local government. 

When possible, statutes should be read to give effect to their plain 
meaning. Section 401 first says the state may require compliance with 
listed water quality criteria. It then says projects must meet any other 
appropriate requirement of state law. The plain meaning of the section 
is that both water quality criteria and other appropriate requirements 
of state law may be considered. This cumulative language demonstrates 
an intention to extend the scope of Section 401 beyond water quality 
standards. 

Federal law does not preempt state law in this case. Developing case 
law supports an increasingly broad view of state authority to regulate 
power projects where the state action is not in direct conflict with 
federal law. In this case federal law provides that state law must be 
satisfied before a Section 401 permit is issued. State law provides that 
comprehensive plans and ordinances must be considered by DEQ before 
providing Section 401 certification. Oregon land use laws are not in 
conflict with either the Federal Power Act or the Clean Water Act. In 
denying certification DEQ satisfied both federal and state law. 

Section 40l(d) requires--or at least authorizes--consideration of state 
land use law in deciding whether to grant Section 401 certification. State 
land use law requires DEQ to consider comprehensive plans and land use 
ordinances when making decisions affecting land use. DEQ's coordination 
agreement with the state land use agency identifies Section 401 
certification as a decision affecting land use. Moreover, because 
hydroelectric develoJ;1Dent on the Deschutes River clearly has a significant 
impact on present or future land uses, it is considered a land use 
decision. Consequently, DEQ must consider the Deschutes County land use 
plan, ordinances and determinations during the Section 401 certification 
process. Deschutes County has concluded and advised DEQ that the Lava 
Diversion Project is not consistent with the County's ordinances. 
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Case law supports DEQ's deference to local goverrunent determinations of 
land use compatibility. 

As a matter of policy Oregon should be assertive in leading the nation 
in using Section 401 certification as a tool of effective comprehensive 
planned develoJ;lllent of land and water resources. Certification is an 
important vehicle for influencing hydro power develoJ;lllent decisions. DEQ's 
decision supports the Deschutes County planning effort and accords with 
the position and policies of the Oregon Department of Fish and Wildlife, 
Oregon Department of Energy, State Representative Tom Throop, and Save 
Benham Falls Committee. 

THIRD ISSUE 

Has DEQ violated the consi~tency standard of ORS 183.484 by failing to 
require previous Section 401 applicants to obtain a statement of 
compatibility? 

Applicant's Argument 

ORS 183.484(4) (b) (B) requires DEQ to be consistent in its application of 
standards and practices. DEQ contends that its coordination agreement 
with the state land use agency requires DEQ to condition Section 401 
certification on an applicant's submission of a statement of land use 
compatibility. Several hydro develoJ;111ents have received Section 401 
certification since January, 1983 without submitting a statement of 
compatibility. DEQ has not previously required a land use compatibility 
statement as a precondition to certification. Prior agency practice 
indicates that the statement is not necessary under Section 401. 

DEQ's coordination agreement with the land use agency lists and summarizes 
DEQ programs, rules and decisions affecting land use. These lists deal 
with water quality and the programs deal with sewage works, industrial 
wastes, and similar concerns: they do not deal with hydroelectric licensing 
or Section 401 certification. This absence and DEQ's prior failure to 
require statements of compatibility indicate that the coordination 
agreement does not require it. 

Department's Argument 

Under Oregon law inconsistent agency action or departure from prior agency 
practice can be set aside if the inconsistency is not explained by the 
agency. While this project was the first project required to supply the 
DEQ with a local compatibility statement, this change i.n procedure was 
fully explained to the applicant. In a letter to the applicant, DEQ 
explained that it had been advised by legal counsel of the compatibility 
requirement in its coordination agreement with the land use agency, but 
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that DEQ had previously overlooked this provision. DEQ has since required 
at least 12 other hydroelectric projects to supply the statement and now 
requires local land use compatibility statements of all applicants for 
Section 401 certification. 

Finally, even if this DEQ action were found to be inconsistent, the 
certification denial in this case is a proper change to correct prior 
erroneous agency procedure. 

LKZ:d 
HD1613 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In Re: 
LAVA DIVERSION PROJECT 
FERC NO. 5205 
DESCHUTES RIVER, OREGON 

MEMORANDUM OF DESCHUTES COUNTY 

INTRODUCTION 

On November 28, 1983, General Energy Development, Inc. 

(GED), through their consultant, Campbell-Craven, Environ~ 

mental Consultants, submitted a letter requesting water 

quality standards compliance certification, or waiver, for 

the above referenced project pursuant to Section 401 of the 

Federal Clean W~ter Act. By letter dated September 7, 

1984, (Exhibit "A"), the Department of Environmental Qual-

ity (Department) informed GED that it was circulating 

public notice of its application and that the application 

would require a statement of land use compatibility from 

Deschutes County in accordance with the Agency's coordina-

tion program adopted pursuant to ORS 197.180. Deschutes 

County received the public notice of GED's application from 

the Department on September 17, 1984 (Exhibit "B"). 

Deschutes County also received a letter from GED on October 

2, 1984, (Exhibit "C") requesting "a statement of 

compatibility with the Deschutes County Comprehensive 

Plan". 

l - MEMORANDUM DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BENO, OREGON 97701 
TELEPHONE {503) 388·6623 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

Deschutes County responded directly to the Department 

by letter dated October 10, 1984, (Exhibit "D") saying, in 

part that: 

"It is impossible for Deschutes County to find 
that the proposed hydroelectric project near 
Benham Falls on the Deschutes River south of Bend 
is in conformance with the Comprehensive Plan and 
implementing ordinances with respect to the re
quested certification under Section 401 of the 
Federal Clean Water Act without reviewing the 
whole of the project in accordance with the 
standards and procedures applicable to such a 
request. 11 

and 

" • until such time as an application has been 
made by General Energy Development, Inc., and 
that application has been found in conformance 
with the Comprehensive Plan and implementing 
ordinances, Deschutes County opposes the issuance 
of a Section 401 Federal Clean Water Act certifi
cation . .•• " 

GED's application for water quality standards compliance 

certification was denied by the Department by letter dated 

November 27, 1984 (Exhibit "E"). The Department identified 

eight activities associated with the project construction 

and operation whose potential for water quality impairment 

had not been adequately addressed in the environmental 

report and that GED had failed to obtain a land use 

compatibility statement from Deschutes County. 

Deschutes County learned that the November 27, 1984, 

denial of GED's application had been appealed to the 

Environmental Quality Commission (Commission) on February 

27 I 1985. 

2 - MEMORANDUM DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BEND, OREGON 97701 
TELEPHONE {503) 368-6623 
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DISCUSSION 

1. Standing of GED. 

GED was the Applicant for the water quality standards 

compliance certification. GED 1 however, is unable to 

utilize the waters of the State because the waters of the 

upper Deschutes River have been withdrawn from appropria-

tion. Therefore, GED is unable to build any project on the 

Deschutes River. Arnold Irrigation District (District) has 

entered into a joint venture agreement where the District 

will supply GED the municipal preference for the project 

for a share in the revenue of the project (Exhibit "F"). 

Two Attorney General Opinions (Exhibits "G" and "H") have 

analyzed the agreement between the District and GED. The 

Opinions conclude that the agreement is insufficient to 

qualify GED's application before the water Resources 

Department as a municipal application because the District 

has not retained sufficient beneficial interest and control 

to make it appear that the proposal is other than a "subter-

fuge to allow a private developer to use the municipal 

application process". Opinion of Larry D. Thomson, Assist-

ant Attorney General, dated October 24, 1983. GED is pre-

eluded from appropriating water for the project and the 

District does not have an agreement which will allow GED to 

utilize their municipal powers. The District is not an 

applicant to this proceeding. Under these circumstances, 

GED does not have standing to apply for the water quality 

3 - MEMORANDUM DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BEND, OREGON 97701 
TELEPHONE {503) 388·6623 
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standards compliance certification. 

2. District's Appeal. 

Deschutes County was not made a party to the above 

proceedings, but was allowed to comment pursuant to the 

public notice as a member of the public and was a necessary 

party to the proceeding before the Department. To 

Deschutes County's knowledge, GED has not participated in 

the appeal of the Department's decision to the Commission. 

It appea~s that the District has received some special 

status, and was allowed to stipulate to a briefing schedule 

and file a brief with the Commission raising legal argu-

men ts. Because of Deschutes County's role in determining 

compatibility with the Statewide Land Use Goals, the local 

Comprehensive Plan, and implementing ordinances, Deschutes 

County should be given equal status with the District and 

be entitled to participate in the Commission's hearing in 

at least the same capacity as the District. 

The District was kind enough to supply Deschutes 

County with copies of the briefs on the afternoon of 

Tuesday, March 5, 1985. Given such a short period of time 

from the date of receipt of that information and the 

hearing before the Commission on Friday, March 8, 1985, 

there was insufficient time to respond to the legal issues 

raised on behalf of GED by the District. Deschutes County 

does, however, concur with the Department's position set 

forth in their brief as to the legal issues under consider-

4 - MEMORANDUM DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BEND, OREGON 97701 
TELEPHONE (503) 388·6623 
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ation. 

3. Evidence Outside the Record. 

The Department and the District acknowledge in their 

briefs that the Department continued to work on the eight 

(8) deficient areas after the November 27, 1984, decision. 

No additional notice was given to the public that addition-

al information would be considered by the Department after 

the decision. It is of great concern to Deschutes County, 

who has attempted to participate in this process, but has 

not been given party status or considered necessary to the 

proceedings, that factual issues could be determined after 

the public hearings process had been closed by the Depart-

ment. This strikes the appearance of some private arrange-

ment between the Developer and the Department. 

We believe that if the eight (8) issues are to be re-

solved by subsequent evidence submitted by GED, at a mini-

mum, a new notice should be issued with an opportunity to 

the public to review and participate in the application, as 

amended, relating to those eight (8) items. The appeal 

from the decision to the Commission should not consider new 

evidence developed outside that record. 

4. New Hearing. 

Evidence was considered by the Department outside the 

scope of the review process. We believe that, if that 

evidence is to be considered, it should not be considered 

as an appeal of the November 27, 1984, decision, but should 

5 - MEMORANDUM DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 
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be considered as a refiled or amended application. GED's 

application should be returned to the Department for new 

proceedings on the application, as supplemented. 

CONCLUSION 

The application of GED for a water quality standards 

compliance certification pursuant to Section 401 of the 

Federal Clean Water Act should be denied. In the alterna-

tive, Deschutes County should be made a party with at least 

the same status as the Arnold Irrigation District, and be 

entitled to participate in the rehearing of the supplement-

ed application on remand before the Department. 

6 - MEMORANDUM 

Respectfully submitted, 

DESCHUTES COUNTY, OREGON 

/S/ RIC:a:Alll) ~. ISI:LAJI 
RICHARD L. ISHAM, OSB #75-195 
Deschutes County Legal Counsel 
Attorney For DESCHUTES COUNTY 

DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BEND, OREGON 97701 
TELEPHONE (503) 388-6623 
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Department of Environmental Quality 
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VIC TOA ATIYEH 
Governor 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (5031229·5696 

September 7, 1984 

i 
.1 

• Mr. Donald P. Mccurdy, President 
General Energy Development 
216 E. Barnett St. 
Medford, OR 97501 

Dear Mr. Mccurdy: 

CERTIFIED MAIL 

Re: FERC No. 5205 
Lava Division Project 
Deschutes River, Oregon 

By letter of November 28, 1983, Campbell-Craven, Environmental 
Consultants, requested a water quality standards compliance certification, 
or waiver, for the above referenced project, as required by Section 401 of 
the Federal Clean Water Act. We replied on December 1, 1983, that we would 
not commence action on the certification request until having opportunity 
to review an Exhibit E Environmental Report for the project. 

On Augu~t 20, 1984, we received from you the four-volume application to 
FERC for project licensing, ~hat includes Exhibit E. 

Please be advised that public notice of receipt of your Exhibit E and 
request: for certification pursuant to Section 401 of the Federal Clean 
Water Abt is being circulated to known interested persons and agencies and 
forwarded to the Secretary of State for publication in the Bulletin. 
Comments are being requested by October 15, 1984. A copy of this notice is 
attache~ for your information. 

As you know, the Deschutes County Board of Commissioners has asked this 
Department by letter dated May 10, 1984, to hold your application with no 
o.ction c.ntll completion of a study by them in 1935. Arnol<l Irrigation 
District (by letter dated June 5, 1984) and General Energy Development, 
Inc. (by letter dated June 12, 1984) have taken exception to the request of 
Deschutes County and urged us to proceed with evaluation of the project. 

In the process of evaluating these requests, we consulted with our legal 
counsel. We were advised that ORS 197.180 requires DEQ actions which 
affect land use to be compatible with acknowledged comprehensive plans and 
in compliance with statewide planning goals. This statute also requires 
agencies to submit a program for coordination to the Land Conservation and 
Development Commission (LCDC) for approval. DEQ' s coordination program, 
which was certified by LCDC on March 30, 1983, lists certification pursuant 
to Section 401 of the Cl"ean Water Act as an action affecting land use. 
This coordination program specifies that "DEQ" will rely on a statement of 
compatibility from the appropriate planning agency. 



' ,. 
Donald P. 
September 
Page 2 

Mc Curdy 
7 I 1984 

EXHIBIT ..... d...... -

DEQ has overlooked this provision and has not been properly addressing land 
use issues in the 401 certification process for the limited number of 
applications filed directly with DEQ. 

This oversight makes it apparent that rules are needed to clearly establish 
procedures for 401 certification. The Department will seek authorization 
from the Environmental Quality Commission on September 14, 1984, to hold a 
hearing on proposed rules. We are enclosing a copy of the staff report for 
your information. Since your application for certification predates these 
proposed rules, action on your application will not be based on these draft 
rules but will be based on existing statutory authorities. 

In order to address the land use compatibility de~ermination required by 
Oregon law and our agreement with LCDC, we request that you obtain from 
Deschutes County and forward to us by October 15, 1984, a statement of 
compatibility with the acknowledged comprehensive plan or of consistency 
·with statewide planning goals. 

We interpret the letter from Campbell-Craven dated November 28, 1983, as 
the date of your first application for certification. Thus, we must act to 
issue or deny certification on your application by no later than November 
28, 1984 to remain within the 1 year time frame established in Section 401 
of the Clean Water Act. We apologize for the short time for response to 
the land use compatibility requirement. 

We are aware that you may be unable to obtain the necessary statement of 
compatibility from Deschutes County. If you are unable to obtain such a 
statement, it is our opinion that we will have to propose denial of 
certification at this time pending resolution of land use issues. 

HLS:t 
WT264 
Attachments 

cc: Arnold Irrigation District 

Sincerely, 

5~ ~~\'vlQv--
Fred Hansen 
Director 

Federal Energy Regulatory Commission 
Central Region, DEQ 
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Oregon Department of Environmental Quality 
EXHIBIT 1? 

WHO IS THE 
APPLICANT: 

WHAT IS 
REQUESTED: 

WHAT ARE THE 
HIGHLIGETS: 

HOW IS THE 

PUBLIC AFFECTED: 

HOW TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

P.O. Box 1760 
Portland, OR 97207 

••• 
A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 

WATJ!iJiil ffi'T;@:r~ 11s~s AND REQUIRMENTS 
-Thi rs- 10 lb lf \']IT:; 1QJ 

General Energy elopment, Inc. 
261 East Barnett Street 
Medford, OR 97501 

Date Preparedo 
Notice Issued: 
Comments Due: 

9-5-84 ---
9-5-84 
10-15-84 

The applicant has requested certification from DEQ that water quality 
standards and requirements will not be violated by construction and 
operation of a proposed hydroelectric project near Benham Falls on the 
Deschutes River south of Bend, Oregon. The certification is requested 
pursuant to Section 401 of the Federal Clean Water Act. The applicant 
has filed with DEQ background information on the total project 
proposal to support the certification request. 

The applicant holds Preliminary Permit No. 5205 from the Federal 
Energy Regulatory Commission (FERC) to plan and design the project. 
Before construction licensing by FERC may proceed, federal law 
requires certification by the State (DEQ) of compliance with water 
quality standards and requirements. State law requires that DEQ 
action be consistent with the local comprehensive plan or statewide 
planning goals. 

The project involves public lands and waters of the State that 
presently serve other beneficial uses. Comments are invited regarding 
potential impacts of the project on water quality and beneficial water 
uses, and on compatibility of the project with the local comprehensive 
plan or statewide planning goals. 

Written comments should be presented to DEQ by October 15, 1984, at 
the following address: 

Department of Environmental Quality 
Water Quality Division 
P. O. Box 1760 
Portland, OR 97207 

At the conclusion of the comment period, the DEQ will evaluate public 
comments and all information available and make a final determination 
to grant or deny certification. 

FOR FURTHER INFORMATION-
Contact the person-or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 
long distance charges from other parts of the state, cafl : 898 1 Ei!! ~21 a, and ask for the Department of 
Environmental Quality. 1-800-452-4011 

c-•··-<"~t~n••• 



EXHlBlT I/ 
<€f§> General Energy Development© 

INCORPORATED 

SPECIALISTS IN HYDRO - ELECTRIC DEVELOPMENT 

Mrs. Lois Prante 
Mr. Larry Tuttle 
Mr. Abe Young 

October 2, 1984 

Deschutes County Corrnnissioner's Office 
Courthouse Annex 
Bentl, OR 97701 

Dear Deschutes County Commissioner's: 

OCT 41984 

Enclosed please find a copy of a letter from the Oregon Depart
ment of Environmental Quality dated September 7, 1984. Pursuant to 
this letter, General Energy Development is requesting a statement of 
compatibility with the Deschutes County comprehensive plan. 

The statement of compatibility is not an endorsement or approval 
of the project, but rather acknowledgement that the project is not 
in conflict with the comprehensive plan. The county planning depart
ment has a detailed description of the project, and a project plan 
is enclosed to ensure the location. 

According to DEQ testimony for SB 225 hearings, there would not 
be a water quality problem in this reach of the river at the minimLun 
stream flow of 660 cfs, which flow has been incorporated in the pro
ject design. 

Should the Corrnnissioner's 
tion be denied, I request that 
be fonvarded to my attention. 
letter. 

reach the conclusion that this applica
the specific reasons for such denial 
Please note the time frmne in the DEQ 

Your attention to this matter is appreciated. 

Sincerely, 

~M/1hte4 
Donald P. Mccurdy 

DPM:ds 

261 East Barnett Street Medford. Oregon 97501 (503) 772-7416 
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October 10, 1984 

Courthouse Annex I Bend, Oregon 97701 I (503) 388-6570 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Department of Environmental Quality 
Water Quality Division 
P. O. Box 1760 
Portland, Oregon 97207 

Re: General Energy Development·, Inc. 
Preliminary Permit No. 5205 FERC 

Albert A. Young 
Lois Bristow Prante 

Laurence A. Tuttle 

Request For Certification of Compliance With Water Quality 
Standards and Requirements 

Your notice dated September 5, 1984, indicates that the above 
applicant has requested certification from DEQ that water quality 
standards and requirements will not be violated by construction 
and operation of a proposed hydroelectric project near Benham 
Falls on the Deschutes River south of Bend. It is our under
standing that the certification requested is pursuant to Section 
401 of the Federal Clean Water Act, and the applicant has filed a 
copy of his application with the Department. 

Deschutes County is currently engaged in the study of the Upper 
Deschutes Basin in accordance with Deschutes County Ordinance No~ 
83-058. Included within the study is an assessment of cumulative 
and individual impacts of known and potential hydroelectric 
projects on land and resource uses within that portion of the 
Basin. There are concerns implicit in the County's ordinances 
that such projects may cause a degradation of the water quality. 
The ordinance identifies the proposed use as conditional and does 
not allow approval as being in compliance with the requirements 
and standards of the ordinance unless the applicant affirmatively 
shows that the use furthers the purposes of the ordinance and the 
applicant addresses the issue to be resolved during the study 
period provided for in the ordinance. 

Even though certification pursuant to Section 401 of the Federal 
Clean Water Act may not directly be a land use action regulated 
by Deschutes County, it is clear that the Department of Environ
mental Quality must issue its permits in accordance with the 

' c. 



Department of Environmental Quality 
October 10, 1984 
Page 2 

EXHIBIT_, I'_'_/_ 

local comprehensive plans and implementing ordinances. Deschutes 
County's Plan and implementing ordinances provide an opportunity 
for General Energy Development, Inc. to make application for a 
conditional use permit. 

It is impossible for Deschutes County to find that the proposed 
hydroelectric project near Benham Falls on the Deschutes River 
south of Bend is in conformance with the Comprehensive Plan and 
implementing ordinances with respect to the requested certifi
cation under Section 401 of the Federal Clean Water Act without 
reviewing the whole of the project in accordance with the 
standards and procedures applicable to such a request. 

Any review by Deschutes County would include not only direct 
influences during construction and operation due to increases in 
turbidity, settlement and erosion, but also the effect on minimum 
stream flows sufficient for pollution control, the effect on fish 
and wildlife, recreation, and other issues. Since the developer, 
General Energy Development, Inc., has not made application to the 
County, those issues cannot be addressed. 

As a consequence, until such time as an application has been made 
by-General Energy Development, Inc., and that application has 
been found to be in conformance with the Comprehensive Plan and 
implementing ordinances, Deschutes County opposes the issuance of 
a Section 401 Federal Clean Water Act certification. This 
position is consistent with our letter of May 10, 1984. A copy 
of the ordinance and May 10, 1984, letter are attached. 

Sincerely, 

BOARD OF COUNTY COMMISIONERS 

Commissioner 

BOCC/RLI/dw 
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May 10, 1984 

Mr. Fred Hansen, Director 
Department of Environmental 
P. O. Box 1760 
Portland, Oregon 97207 

84-~D(. I 

EXHIBIT. k2 
Board of Commissioners 

Courthouse Annex I Bend, Oregon 97701 I (503J 388-6570 

Quality 

Albert A. Young 
Lois Bristow Prante 

Laurence A. Tuttle 

RE: Lava Diversion Hydroelectric Project; FERC No. 5205; Oregon 
HE 475,64551. 

Dear Mr. Hansen: 

Arnold Irrigation District and General Energy Development, Inc. 
(GED) have proposed a hydroelectric project at Benham Falls, one 
of the most environmentally sensitive areas on the Deschutes 
River, and one which is important economically and culturally to 
our community. To address this issue and several others, 
Deschutes County and the City of Bend are actively engaged in a 
study of the Deschutes River and its tributaries. This study is 
being coordinated with interested state and federal agencies, 
including your regional office in Bend. The results of this study 
and subsequent plan will have important impacts on the vital 
interests of the people of our county. With this letter we are 
asking your assistance. 

It is our understanding that GED will soon be requesting your 
agencies waiver or approval of the required state certification of 
water quality for this project. Our proposal is that GED's 
request be held with no action taken by your staff until the 
completion of our study in 1985. This will allow a more complete 
evaluation and reasonable resolution of this important issue. 
Further, this delay by your department would be consistent with 
Oregon law, which requires intergovernmental coordination and 
cooperation on matters of mutual concern. 
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Page 2 
May 10, 1984 

our staff has discussed this matter with Mr. Glen Carter, of your 
office, to assure coordination with your department's activities. 

very truly yours, 

_DESCHUTES COUNTY BOARD OF COMMISSIONERS 

BOCC:ap 



!.··'" .. '.!.;~,,-...;i,f! tXHIBIT V 

r 
r 
,. 
' 

~·· 

I 

•' .. 
BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 

An Ordinance Amending * 
Deschutes County Zoning Ordin-* 
ance of 1979, Ordinance No. * 
PL-15, as Amended, by the * 
Addition of the Deschutes * 
River Combining Zone, Provid- * 
ing For a Study Period, Pro- * 
viding For Exceptions, Pro- * 
viding for Repeal; and * 
Declaring an Emergency. * 

ORDINANCE NO. 83-058 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, 
OREGON, ORDAINS as follows: 

Section 1. Ordinance No. PL-15, Deschutes County Zoning 
Ordinance of 1979, as amended, is amended by the addition of 
Section 4.195 1 Deschutes River Combining Zone, as set out below: 

"Section 4.195. Deschutes River Combining Zone. 
DR. In any Deschutes River Combining Zone the 
requirements and standards of this Section shall apply 
in addition to those specified in this Ordinance for 
the underlying zone and other applicable combining 
zones. In the event of a conflict in requirements and 
standards of this Section with the requirements and 
standards for the underlying zone, or other applicable 
combining zones, the provisions of this Section shall 
take precedence. 

(1) Purpose. The purpose of the Deschutes River 
Combining Zone is to maintain the quality and 
quantity of the streamflows; to protect fish and 
wildlife; and protect the visual, environmental, 
and aesthetic attributes of the Deschutes River, 
its tributaries, diversion points, and adjacent 
areas within the area of the DR Zone. 

(2) Application of Section. This Section shall apply 
to all land use actions in the area of the DR Zone 
defined as 200' from the mean high water mark, 
200' measured at a right angle from the river 
meander, or the identified floodplain, whichever 
is greater on and along the Deschutes River, 
Little Deschutes River, Spring River, Fall River, 
Tumalo Creek, Paulina Creek, Squaw Creek, and the 
Crooked River, as identified on the Deschutes 

l - ORDINANCE NO. 83-058 
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River Combining Zone map, marked Exhibit "A", 
attached hereto and by this reference incorporated 
herein. 

(3) Uses Permitted Conditionally. In a zone or zones 
with which the DR Zone is combined, those uses not 
otherwise exempt from this Section shall be per
mitted conditionally. The requirements and stand
ards of this Section shall apply in addition to 
the general conditional use criteria and specific 
use standards set forth in Article 8, the require
ments and standards for the underlying zone, and 
tne requirements and standards of all other 
applicable combining zones. 

(4) Specific Use Requirements and Standards. The 
following requirements and standards apply to land 
uses within the DR Zone. 

(A) The use shall maintain existing stream flow 
of any affected river or stream at present 
quality and quantity. 

(B) The use shall conserve and protect fish and 
wildlife habitat. 

(C) The use shall maintain public access to any 
affected river or stream. 

(D) The use shall maintain the scenic, visual, 
environmental and aesthetic qualities of the 
affected river or stream. 

(E) The use shall not impair recreational oppor
tunities of the river or stream by the 
public. 

(F) The use shall have no significant negative 
impact, individually or cumulatively, on 
existing and viable potential uses of the 
river or stream .. 

(G) Any application for a hydroelectric project 
shall affirmatively show that the use will 
further the purpose of this Section, and that 
the applicant has sufficiently addressed the 
issues to be resolved during the study period 
as set forth in this Section. 

(H) The use shall meet the State of Oregon 
Department of Environmental Quality noise 
standards. 

2 - ORDINANCE NO. 83-058 
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.EXHIBIT D 

(I) That fill and removal activities meet State 
of Oregon requirements and provide for the 
reclamation of disturbed areas so that no 
significant short or long term negative 
impacts occur. 

(J) That when the use is on or affects Federal or 
State land, that the use is in conformance 
with any integovernmental planning agreement 
between Deschutes County and affected Federal 
or State agencies. 

(K) That any special district involved in any 
manner with an application for a land use 
permit has complied with the requirements of 
ORS 197.185 and the proposed activity is in 
conformity with the special district's inter
governmental cooperative agreement with 
Deschutes County if the district does not 
otherwise have an acknowledged comprehensive 
land use plan. 

(5) Study Period. A study shall be conducted as set 
out below by a joint task force to be appointed by 
the Board of County Commissioners. 

(A) There is hereby declared a study period for 
all land use activities within the area 
within the DR Zone. 

( B) The study period shall be for the period 
February 1, 1984 to July 31, 1985. Following 
review and public hearing, and prior to the 
termination date, and if deemed necessary by 
the Board of County Commissioners, the date 
of termination of the study period may be 
extended by ordinance for a subsequent period 
of up to six months. 

(C) The study period shall include, but not be 
limited to, the following: 

1. 

2. 

Detailed mapping and instream flow 
studies of the Deschutes River, its 
tributaries, its diversion points, and 
its adjacent areas to allow precise 
review of the boundaries of the overlay 
zone. 

The development of a river system model 
at standards not less stringent than 
those adopted by the Northwest Power 
Planning Council to complete the re-
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( D) 

3. 

4. 

EXHIBIT D 

quirements of the studies identified in 
Section 1204, Northwest Power Planning 
Council "Columbia River Basin Fish and 
Wildlife Program" and Chapter 10, 
Sections 14.2 and 14.3, Northwest Power 
Planning Council, "Northwest Conserva
tion and Electric Power Plan". 

Identification of uses and development 
that may be permitted utilizing the 
balancing tests set forth in Statewide 
Planning Goal 5, and establish detailed 
standards and criteria for development 
within the DR zone. 

The study of the individual and cumu
lative effects of all known and poten
tial hydroelectric sites and sources on 
the Deschutes River, its tributaries, 
diversion points, adjacent areas, and 
stream flows. 

5. The development of a program in recogni
tion of the cumulative effects to 
balance the conflicting uses of the 
natural resource and the hydroelectric 
projects as required by Statewide 
Planning Goal 5. 

6. 

7. 

Identification of current and potential 
river uses, and the economic value of 
such uses. 

Preparation of amendments to the Com
prehensive Plans and implementing 
ordinances to balance the conflicting 
uses on the Deschutes River, its tribu
taries, diversion points, adjacent 
areas, and streamflows. 

During the study period, the County 
shall participate with the Power Council 
in the co1npletion of the Power Council's 
hydroelectric study and take affirmative 
action with respect to the apparent con
flict between the provisions of PURPA 
and the Northwest Power Act in order to 
help facilitate resolution of the 
conflict. 

(6) Exemptions. The following sl1all be exempt from 
tlus Section: 

4 - ORDINANCE NO. 83-058 
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(A) 

( B) 

( c) 

( D) 

( E) 

tXHIBIT D 
Continuation of a conforming or nonconforming 
use, or a conforming or nonconforming struc
ture, constructed prior to January 1, 1984. 

A use or structure, including a conforming or 
nonconforming use, or a conforming or noncon
forming structure, for which a minor site 
plan for the construction, alteration, 
restoration, or replacement is necsssary. 

Construction or reconstruction of a single 
family residence. 

The reconstruction or repair of an existing 
dam, provided such reconstruction or repair 
does not alter the characteristics of the 
water impoundment and does not otherwise 
affect existing stream flow. 

Any use or accessory use permitted outright 
or conditionally in the underlying zone 
pursuant to a Cluster Development approval, 
Planned Development approval, Destination 
Resort approval, Dude Ranch approval, Planned 
Community approval, master plan approval, or 
site plan approval dated prior to January 11 
1984. 

(F) The employment of land for farm or forest 
use. 11 

Section 2. This Ordi~3nc2 iz repealed February 1, 1983, er 
upon the completion of the study provided for in Section 4.195 of 
Ordinance No. PL-15, Deschutes County Zoning Ordinance of 1979, 
as amended, and the adoption of a recommended comprehensive plan 
and implementing ordinance amendments, whichever occurs first. 

Section 3. This Ordinance being necessary for the immediate 
preservation of public peace, health and safety, an emergency is 
declared to exist, and this Ordinance takes effect on its 
passage. 

5 - ORDINANCE NO. 83-058 
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DATED this 2.ld: day of _ _,i2,.,_~Je,-..~.c _____ , 198 3. 

ATTEST: 

(011u--tic #a.L!Juc 
Recording Secretary -
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EXHIBIT 72 

LEGISLATIVE FINDINGS 

The following Legislative Findings are hereby made in 
support of adoption of Ordinance No. 83-058. 

1. Statewide Planning Goal 5 requires the users of land within 
the State "[t]o conserve open space and protect natural and 
scenic resources•, by developing "[p]rograms that will: (1) 
insure open space, (2) protect scenic and historic areas and 
natural resources for future generations, and (3) promote 
healthy and visually attractive environments in harmony with 
the natural landscape character • " Statewide Planning 
Goal 5 further provides that, "[w]here conflicting uses have 
been identified the economic, social, environmental and 
energy consequences of the conflicting uses shall be 
determined and programs developed to achieve the goal." 

2. The Deschutes County Year 2000 Comprehensive Plan (Plan), 
portions of which are set forth in Appendix "A", identify 
uses for the Deschutes River, its tributaries, diversions, 
adjacent areas, and stream flows, all of which are herein
after referred to as the "Deschutes River•, which are 
intended to implement Statewide Planning Goal 5. 

3. Hydroelectric projects on or adjacent to the Deschutes 
River, or which divert water from the Deschutes River, 
conflict with the Plan and no program has been developed by 
Deschutes County to achieve Statewide Planning Goal 5. 

4. The Plan provides that tourism and recreation are critically 
important components of the local economy. The economic 
elements of the Plans make it imperative that the Deschutes 
River be preserved as a resource to be utilized by tourists. 

5. A number of Federal acts and actions have been promulgated 
which may impact the Deschutes River, such as the Northwest 
Conservation and Electric Power Plan (Power Plan) developed 
pursuant to the Pacific Northwest Electic Power Planning and 
Conservation Act (Northwest Power Act) as adopted by the 
Northwest Power Planning Council (Power Council), the 
Columbia River Basic Fish and Wildlife Program (Fish Plan). 
as adopled by the Power Council, the Public Utilities 
Re0ulatory Policy Act (PURPA), and the U.S. Forest Service 
Deschutes Forest Plan (Forest Plan). 

6. The Forest Plan designates se0ments of the Deschutes River 
as a recreational area and proposes its inclusion under the 
Uild and Scenic Rivers Act. 

1 - LEGISLATIVE FINDINGS 
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7. 

8. 

9. 

A number of applications for hydroelectric generating 
facilities and diversions have been filed for river and 
streams in the Deschutes River Basin. 

The Fish Plan and Power Plan adopted by the Power Council 
identify serious potential cumulative impacts from hydro
electric generating and diversion facilities which cannot 
assessed by evaluating projects on a case by case basis. 

be 

The necessary studies, including environmental impact 
studies, to determine the cumulative impacts of the con
struction and operation of hydroelectric diversion, gener
ating, and transmission facilities on the economic, social, 
environmental and energy consequences of identified and 
potential conflicting uses of the Deschutes River which are 
a condition precedent to the implementation of programs to 
meet Statewide Planning Goal 5 have not yet been 
accomplished. 

10. The Deschutes River, conserved as open space and protected 
as a natural and scenic resource, is ~-critically important 
component to the tourism and recreation industry in 
Deschutes County. 

11. Hydroelectric generating and diversion facilities impact 
open space, natural and scenic resources, and recreational 
opportunities which are among the basic elements of a 
successful tourist industry. 

12. The Federal Power Act (FPA) which created FERC specifically 
recognizes "state action". The Act provides that FERC's 
powers shall not be exercised as •. . affecting • or 
in any way to interfere with the laws of the respective 
state relating to the control, appropriation, use, or 
distribution of water used • . for municipal or other uses 

• •, and Section 9{b) of the FPA requires compliance 
with local laws implementing state action before developing 
the use, diversion, or appropriation of water, water course 
bed, or watercourse bank. 

13. The Power Plan states that the Power Council will conduct, 
during the next two years, a stream-by-stream analysis to 
rank hydroelectric sites according to their impacts on fish 
and wildlife. 

14. The Oregon Economic Department has determined that in 1982 
out-of-state tourism spent $100,000,000 in Deschutes County. 

15- The Department of Fish and Wildlife has estimated fishing 
an1l hunting generate up to $10,000,000.00 to the Descl1utes 
County economy annually. 

2 - LEGISLATIVE FINDINGS 
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16. 

17. 

18. 

., ; . EXHIBIT 72 

The condition of the Deschutes River may be irreparably 
damaged as a tourist attraction, a recreational resource, a 
fish and wildlife habitat, a scenic waterway, and a 
generally clean and safe natural resource by the unstudied 
placement of any of the proposed hydroelectric generating 
facilities or other major new facilities within rural 
Deschutes County. 

The State Attorney General has recognized local jurisdic
tion's land use role in the use and development of water 
resources such as found in the Deschutes River Basin, and 
the authority of the local jurisdiction to adopt ordinances 
regulating the land use aspect of such resources. 

That exemptions from the standards and criteria in the 
Ordinance are based upon the recognition of prior approvals 
and uses which at most represent minor impacts and are in 
conformance with the Plan and implementing ordinances, or 
may be continued pursuant to existing State law. 

DATED tlii s (l f1_t day of ~~~~~~~~~~' 1983. 

BOARD OF COUNTY COMMISSIONERS 
OF DESCHUTES COUNTY, OREGON 

ATTEST: 

r1\JLl tt\ -Pr1 a .. ~Afi1. ·'-
Recording secretary omrnissioner 
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EXHIBJT]) 

it is shown that the structure is removed from the riparian 
area because of a high bluff or steep slope. • " (pg. 
164) 

OPEN SPACES, AREAS OF SPECIAL CONCERN AND ENVIRONMENTAL QUALITY 

"GOAL 

2. To maintain and improve the quality of air, water and land 
resources of Deschutes County •••• " 

"POLICIES 

1. A. On lands outside Urban Growth boundaries and rural 
service centers • • • and along all other streams and 
roadways for which landscape management is prescribed on 
the 1990 Comprehensive Plan, a case by case review area 
shall be established. This area is not to extend more 
than a quarter mile on either side of the center line of 
roadways, nor more than 200 ft. from either side of the 
rivers measured from the mean high water level. 

2. 

6. 

9. 

Within the prescribed area, new structures (excluding 
fences, existing structures or other structures less 
than $1,000.00 in total value), shall be subject to 
review by the County at the time of application for 
building or zoning permit •• 

Considerations should be given to designation of appropriate 
segments of Fall, Deschutes, Little Deschutes and Crooked 
Rivers as Scenic Waterways. Reasonable protective and State 
agency coordinative measures should be instituted. 

Bec~use managemenc of State and Federal lands effects ureas 
under the County's jurisdiction and vice versa, better 
coordinacior1 of land use planning between the County, 
U.S.~.s., State Land Board, Bureau of Land Management and 
other agencies shall be sought ••. 

Loss of riparian areas and other importaDt open spaces 
·becuuse of dam construction for recreation or otl1er purposes 
should be ~inimized." (?9· 151) 

R'.""~CRE.\'rIOL,f 

0 GO/\LS 

1. To satisfy the recreational needs of the residents of and 
visitors to Deschutes County." (pg. 117) 
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ECONOMY 

"GOALS 

2. To enhance and maintain the existing natural resource, com
mercial and industrial segments of the local economy ..•. " 

"POLICIES 

" , 

1. The importance of tourism to the local e·conomy is well known, 
but there also exists considerable potential for strengthen
ing and improving this segment of the economy. The County 
shall assist in the development of a long range plan to en
courage tourism (including destination resorts) and recrea
tion locally. This study will include consideration of the 
impacts likely to be created by increasingly expensive 
gasoline. 

2. Private.commercial activities consistent with other County 
policies which enhance tourism shall be encouraged by the 
County. " (pg. 87) 

RURAL DEVELOPMENT 

"GOAL 

1. To preserve and enhance the open spaces rural character 
scenic values and natural resources of the County .•• 
(pg. 49) 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760. PORTLAND, OREGON 97207 PHONE: 15031 229·5696 

Richard E. Craven 
Ca!Opbell-Craven 
Envirocmental Consultants 
9170 S.W. Elrose 
Tigard, OR 97223 

Dear l'.r. Craven: 

November 27, 1984 

Re: Lava Diversion Project, 
FERG No. 5205, 
Deschutes River, Oregon 

By a letter dated November 28, 1983, you requested water quality standards 
compliance certification for the above subject project, as is required by 
Section 401 of the Feder2l Clean I-later Act. We responded on December 1, 
1983, stating that we would not commence action on the certification 
process until having an opportunity to review an Exhibit E Environmental 
Report for the project. 

We received the Environmental Report on August 20, 1984. As prescribed by 
law, we made public notice of your request on September 5, 1984, and 
received co~ments through October 15, 1984. During this same period, we 
evaluated the Environmental Report, plus the additional project information 
Exhibits A, B, C, D, F, and G which are part of your submittal for FERG 
licensing. Subsequently, we evaluated the comments which were received in 
response to our public notice of your project certification request. 

Our findings, conclusions, and recommendation, pursuant to your request, 
are contained in the attached report "Evaluation of Request for Water 
Quality Requirements Compliance Certification for Propose<! Lava Diversion 
Hydroelectric Project, Deschutes River, near Bend, Oregon (FERC No. 5205)," 
November 27, 1984. 

Based on the findings and reasoning contained in that report, I hereby deny 
your request for water quality standards compliance certification for the 
Lav2 Diversion Project, FERG Number 5205. This denial is rendered without 
prejudice, and the request for certification may be made again if and when 
the current reasons for denial are removed. 

GDC: t 
WT462 
Attachment 

cc: Donald P. McCurdy 
General Energy Development, Inc. 

Sincerely, 

~~\~v~._ 
Fred Hansen 
Director 
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Evaluation of Request for Water Quality Requirements 
Compliance Certification for Proposed Lava Diversion 
Hydroelectric Project, Deschutes River I/ear Bend, Oregon 
(FERC lie. 5205) 

by 

• 
Department of Environmental Quality 

November 27, 1984 



·. EXHIBIT & 
Introduction 

General Energy Development, Inc. (GED) holds Preliminary Permit No. 5205 
from the Federal Energy Regulatory Commission (FERC) to plan and design the 
Lava Diversion Hydroelectric Project on the Deschutes River at Benham 
Falls, south of Bend. Before construction licensing by FERC may proceed, 
federal law requires certification by tbe state Department of Environmental 
Quality (DEQ) of the project's compliance with water quality standards and 
related requirements. A state condition of certification is that the 
project must also be compatible with the county's comprehensive land use 
plan and/or Statewide Planning Goals. Thus, the DEO's responsibility and 
authority in responding to the request for project certification are 
limited to making two determinations: 

1. Is the project compatible with the county's comprehensive land use 
plan and/or statewide planning goals? 

2. Is there reasonable assurance that the project will not violate 
applicable water quality standards and related requirements? 

Hydropower development in Deschutes County is a conditional use under terms 
of the county's comprehensive land use plan. 

In addition to the Lava Diversion Hydroelectric Project, there are eleven 
other hydropower sites in the Upper Deschutes River Basin on which 
applicants have filed for permits or licenses from the FERC. Deschutes 
County officials took note of this large hydropower interest and sensed the 
possibility that such river developments could possibly have cumulative 
adverse impacts on present environmental conditions and cultural uses of 
the area. As a consequence, the county passed Ordinance No. 83-058 which 
gives. them from February 1, 1984, to July 31, 1985, to study the situation 
and determine whether such hydropower developments would truly fit well with 
key elements of their land use plan. Until the study is finished, Deschutes 
County officials will not issue a conditional use permit for any of the 
proposed hydroelectric sites in the Upper Deschutes River zone of contention. 

GED's environmental consultants, Campbell-Craven, requested DEQ certification 
for the Lava Diversion Project by letter dated November 28, 1983 (received by 
DEQ on November 29, 1983). DEQ, in turn, requested further supporting 
inform a ti on which was received on August 20, 1984. 

The DEQ made public notice of the certification request on September 5, 1984, 
(Appendix A) and received public comment through October 15, 1984. 

Prqlect Description 

This project description was taken from information Exhibit A, that the 
applicant submitted to the FERC for licensing purposes. 

The project site is located in Sections 8, 9, 16, and 17 of Township 19 
South, Range 11 East of the WillaI:lette Meridian. It is situated entirely on 
federal lands in the Deschutes National Forest. A project plan is shown in 
Appendix B. 
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Evaluation of Request for Water Quality Requirements Compliance Certificatio 
for Proposed Lava Diversion Hydroelectric Project, Deschutes River Near Bend, 
Oregon (FERC No. 5205) 
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The facility is designated for year-round operation as a run-of-river project 
with no storage of water. The controlled flows in the Deschutes River in the 
project area dictate the equipment required to maximize the power benefits of 
the project while allowing the bypass flows necessary to protect other 
recognized beneficial uses. 

Current uses of the Deschutes River will not be altered by the project, 
except in the reach from the weir to the powerhouse. Relocations of private 
individuals or prior improvements will not be required to permit construction 
and operation of the project. 

The project will have eight components: 
structure, (3) a tunnel to convey water 
(4) a surge tank, (5) a pipeline, (6) a 
access roads necessary for construction 
are briefly described as follows: 

(1) a control weir, (2) an intake 
from the intake to the powerhouse, 
powerhouse, (7) a tailrace and (8) 
and operation of the project. These 

(1) A rectangular concrete control weir will be installed near the head of 
the Benham Falls. Benham Falls is 3,800 feet long and drops 103 feet. 
The weir will have a 140-foot crest, which will be totally submerged 
assuming flows in excess of 350 cfs. 

The weir will measure bypassed flows and transmit these measurements to 
the powerhouse. A processor will compare the released flows to the 
project rule curve for releases and adjust the turbines to assure 

·compliance with the required bypass flow. The weir is intended to 
maintain approximate existing upstream river levels during operation of 
the project. The applicant believes this will protect present 
recreation, wetland, and waterfowl uses of that river zone. 

( 2) The intake structure for the project will be constructed of reinforced 
concrete. It will be set on the left bank of the Deschutes River, with 
intake' portals parallel to the flow of the river. 

The structure will be fronted by a trash rack with two inch openings. 
The bar screen on the trash rack will be constructed to facilitate 
cleaning with a motorized rake. 

The applicant expects that fish will be prevented from entering the 
conduit by screening with 0.25 inch openings. 

(3) An 1,800-foot horseshoe shaped, concrete lined tunnel will be 
constructed to convey water from the intake structure to the powerhouse. 
The tunnel will have a 6.5-foot radius crown dropping from the radius 
point to a rectangular base and a grade of 0.0078 foot per foot. The 
upstream end of the tunnel will be set at an elevation of 4,120 feet 
(U.S.G.S. datum), and the outlet, which will be at the base of the 
surge tank, will be at an elevation of 4, 106 feet. Two conduits will be 
installed in the tunnel cavity for controls and power for the intake 
structure. 
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('4) A restricted orifice type surge tank 51 feet in diameter and 36-foot 
deep will be constructed at the transition point of the tunnel to 
penstock. The transition will be from the 13-foot diameter horseshoe 
type tunnel to a 14-foot diameter welded steel pipe. The tank will have 
a floor elevation of 4,129 feet and a top elevation of 4,165 feet. 

(5) A 14-foot diameter pipe will extend from the tunnel outlet approximately 
50 feet. It will then be split with a 40-foot bifurcation. The two 
resulting 9-foot, 6-inch diameter pipes will extend the remaining 410 
feet to the powerhouse. 

The pipeline will have a wall thickness of 1/2 inch and will be buried 
between the tank and the powerhouse. 

(6) A low-level powerhouse will be constructed of reinforced concrete. The 
structure will be 62 feet by 71 feet 4 inches and will rise from a 
foundation elevation of 4,025 feet to a roof elevation of 4,071 feet. 
The powerhouse will be located on the left bank, 250 feet away from the 
Deschutes River. The powerhouse will be equipped with three generators 
having a combined rating of 11,825 kva, at a 95 percent power factor. 

Additioral mechanical equipment, such as air, oil, and cooling water 
systems, will be located in the powerhouse where appropriate. 
Electrical systems necessary for operation of the project will include 
station service, control boards, monitoring equipment, switchgear, and 
an auxiliary power supply. Further, a fire protection system will be 

·provided for the powerhouse. 

(7) A 250-foot tailrace wil:). be excavated from the powerhouse to the 
Deschutes River. The discharge from the powerhouse will vary from 80 
cfs to 1 ,800 cfs, and the tailwater will vary in height from an 
elevation of 4,036.g feet to an elevation of 4,040.3 feet. 

The discharge velocities at full capacity of the powerhouse will be 5.0 
fps. These will dissipate to 1.5 fps at the river re-entry point. 

The tailrace cross-section expands gradually as it proceeds to the 
Deschutes River. At its confluence with the river, the re-entry channel 
will be 135 ft. wide at the bottom and 165 ft. wide at the top. 

(8) The Applicant will utilize existing roads and, where necessary, 
construct new roads to provide access to the project during construction 
and operation. All new roads will be built to OSFS standards. The road 
system utilized for operation of the project will be part of the OSFS's 
planned road system. 

The old railroad grade, which currently provides access to the Benham 
Falls Viewpoint, will be utilized for both construction and operation of 
the project. 
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Road grades which are modified to permit movement of construction 
equipment will be restored to their prior condition following 
construction of the project. 

In sum, access to the intake area will be provided by the following 
means: 

Reconstructed roadway to top of hill - 1,800 feet 
Utilization of existing road - 1 ,000 feet 
New access road downhill to intake - 1,370 feet 

The total roadway to be constructed for the project is as follows: 

General area access - 1 ,400 feet 
Surge tank 290 feet 
Powerhouse 570 feet 
Weir - 1 ,250 feet 
Intake - 3, 170 feet 
IQt;;il I:Q£d~a:Y 6.68Q r~et 

Power generated by the project will be sold to the Pacific Power & Light 
Company. The powerhouse for the project will be located 1 ,600 feet east of 
the Midstate transmission line. Power generated at the powerhouse will be 
transmitted underground at 69 kv to the Midstate line. 

PERIINENI DAIA FQR IHE PROJECI 

1. General 

Stream 

Location 

State 

Location on River 
Powerhouse 
Control Weir 
Intake 

2. HydrQlQgy 

Drainage Area 
Average Annual Discharge 

(27 years) 
Minimum Daily Flow 

( 27 years) 
Maximum Daily Flow 

( 27 years) 

Deschutes River 

Deschutes National Forest 
Deschutes County 
Sections 8, 9, 16 and 17 
T. 19S., R. 11E., W.M. 

Oregon 

River Mile 179.9 
River Mile 181 .0 
River Mile 182.4 

1,759 sq. mi. 
1 ,460 cfs 

438 cfs ( 1970) 

3,410 cfs (1964) 
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3. Control W'eir 

Type 
Crest Length 
Throat Elevation 

4. Intake 

Type 
Opening 
Approach Velocity 
Screen Size 

5. Tunnel 

Size 
Length 
Entrance Invert 
Exit Invert 

6. Surge Tank 

Type 
• Size 

Material 

Location 
Top 
Bottom 

7. Pi Deline 

Length 
Type 
Size 

8. Powerhouse 

Type 
Size 
Foundation 
Roof 

g. Power Plant 

Turbines 
Hydraulic Capacity 

Rated Head 

Rectangular 
140' 
4,145.57 

Passive Screen 
9 x 200 
1 fps Maximum 
Wedge Wire - 1/4" Spacing 

13' Horseshoe (150.9 S.F.) 
1,800L.F. 
Elev. 4, 120 
Elev. 4, 106 

Differential type w/orifice 
51 ' dia. x 36' high 
Prestressed-post tensioned 

concrete 

Elev. 4,165 
Elev. 4, 129 

500 L.F. 
Welded steel 
9 .6' diameter 

Reinforced concrete 
62' x 71 1-4" 
Elev. 4 ,025 
Elev. 4 ,071 

at 800 cfs 
1 at 500 cfs 
1 at 200 cfs 
107 feet 
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Generators 
Nameplate rating 
(at 95 percent PF) 

10. Generation 

Capacity 
Average Annual Energy 
Average Annual Power 
Plant Factor 

Proiect Environmental Reoort 

1 at 6,350 KVA 
1 at 3,925 KVA 
1 at 1 ,575 KVA 

11,250 KW 
52,555,000 kWH 
6,000 KW 
53 percent 

When applying !"or a project license from tbe Federal Energy Regulatory 
Commission, the applicant must present an "Exhibit E" Environmental Repcrt 
which identi!"ies the real and potential environmental impacts likely to be 
caused by the project's construction and operation. Additionally 1 the report 
must show how such impacts will be prevented or minimized to acceptable 
levels. 

Campbell-Craven, Environmental Consultants, prepared the environmental 
report. Both •principals" in the firm have long professional histories in 
natural resources management and associated consulting services. The 
chapters of their environmental report cover: (1) Description of Locale, 
(2) Water Use and Quality, (3) Fish, Wildlife, and Botanical Resources, 
(4) Historic and Archeological Resources, (5) Socioeconomic Impacts, 
(6) Geographical and Soil Resources, (7) Recreational Resources, 
(8) Aesthetic Resources, (9) Land Use and Management, (10) Alternative 
Locations, Designs, and Energy Sources, and (11) List of Literature. 

Chapters 2 and 9 address tbe two issues tbat the DEQ .llll!.:U. consider when 
processing the project certification request. Thus, at this point, the DEQ 

'evaluation is narrowed to those two elements of the Environmental Report. 

Based on communications with agencies who reviewed the project proposal, the 
license applicant proposes to undertake the following mitigation measures 
with respect to water quality and stream flows: 

1. The powerhouse/tailrace and intake structure will be constructed in 
the dry with out placing a cofferdam in the River. 

2. The intake structure will be sited in tbe location recommended by 
Oregon Department of Fish and Wildlife (ODFW) .~ _ 

3. The tailrace and intake areas near tbe shoreline will be riprapped 
to minimize erosion from wave action. 

4. The discharge velocity in the tail race will be about 1 .5 
feet/second. Tbis will prevent erosion or tbe riprap area of tbe 
tailrace or of the river channel. 
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5. Sediment catchment basins will be located near all areas that may 
drain construction materials into the river. 

6. Fueling stations for equipment will be located away from the river 
and the project area to minimize the possibility of spills into tbe 
river. Contingency plans will be developed in consultation with 
tbe agencies to effectively handle spills. 

7. The existing willows and alders on the face of the dike will be 
preserved during weir construction and the dike will be plugged to 
prevent erosion. 

8. The applicant will evaluate the effect of lowered velocities on 
sediment accumulation to identify the potential for sedimentation 
above the weir and determine if a study is required. 

9. To minimize impacts of the cofferdam placement and removal at the 
weir location, construction will be scheduled for the late fall 
when river flow and visitor use are lower. Construction of each 
cofferdam will require approximately ten days. · The upstream 
cofferdam will be constructed in late September/October and the 
downstream cofferdam will be constructed in late November. The 
weir will be completed and the c.offerdams removed by mid-December 
of the same year. The applicant will coordinate with ODFW, U.S. 
Forest Service (USFS) and DEQ to minimize turbidity and 
sedimentation and subsequent impacts on fish resources, water 
quality and recreation. 

10. A minimum flow of 660 cfs will be left in the bypass reach of the 
river and over Benham Falls. 

The agencies which were consulted by the applicant have not recommended any 
operation mitigation measures with respect to stream flows and water quality. 

The applicant proposes to periodically review project facilities and 
operations, particularly in the area near the intake, weir, powerhouse, and 
the access road to the intake, to determine if modifications of activities 
are necessary to decrease impacts relating to erosion. If necessary, the 
applicant proposes to modify operation of the project to reduce erosion. 

The project license applicant fully recognizes the authority and 
applicability of the Deschutes County Comprehensive Land Use Plan and one 
goal therein to assist in the provision for adequate local energy supplies. 
Likewise, the applicant. r~cog~izes Deschutes County Ordinance No. 83-058 
wh~ch places new restrictions on future developments along the Deschutes 
River and other rivers in Deschutes County, for the purposes of maintaining 
quality and quantity of streaI::flows and protecting the visual, environmental 
and aesthetic attributes of the rivers. Various standards for land uses 
within the Deschutes River Combining Zone (DR zo~) are specified, including 
the requirement that an application for a hydroelectric project will show 
that the use will further tbe purpose of the ordinance. The ordinance also 
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specifies that a study shall be conducted for various purposes, including the 
identification of the individual and cumulative effects to all known and 
potential hydroelectric sites and sources on th.e Upper Deschutes River. The 
ordinance will be repealed February 1, 1986, or upon the completion and 
adoption of a recommended comprehensive plan and implementing ordinance 
amendments. 

DEO Evaluation 

A. Applicable Water Quality Regulations and DEO Evaluations 

Oregon Administrative Rules (OAR) Chapter 340, Division 41, Rule 562, 
lists the beneficial uses for which water quality will be protected in 
the Deschutes River upstream from the Bend diversion dam. They are: 
Public Domestic Water Supply, Private Domestic Water Supply; Industrial 
Water Supply; Irrigation; Livestock Watering; Anadromous Fish Passage; 
Salmonid Fish Rearing; Salmonid Fish Spawning; Resident Fish & Aquatic 
Life; Wildlife and Hunting; Fishing; Boating; Water Contact Recreation; 
and Aesthetic Quality. Established water quality standards were 
designed to support and maintain these uses. 

Under provisions of ORS 536.300(2), the Water Policy Review Board 
recognizes bydropower development as a beneficial water use throughout 
the Deschutes River Basin. However, this use has no corresponding DEQ 
water quality protection requirement because hydropower production is 
.not likely to b'e water quality dependent. 

OAR 340-ll1 -026 lists the Policies and Guidelines Generally Applicable to 
All (river) Basins Statewide. These are mainly anti-degradation in 
nature, except where the DEQ Director or bis designee may allow lower 
water quality on a short-term basis in order to respond to emergencies 
or to otherwise protect public health and welfare. 

OAR 340-41-565 lists specific water quality standards for the Deschutes 
River Basin. For the purpose of relating water quality standards to 
potential water quality impacts of the proposed project, the pertinent 
standards are hereafter listed and DEQ staff evaluation follows each 
one: 

OllQ-41-565(2)(a) Dissolved Oxygen (DO) concentrations shall not be less 
than 90 percent of saturation at the seasonal low, or less than 95 
percent of saturation in spaw;ning areas during spawning, incubation, 
hatching, and fry stages of salmonid fishes. 

Water quality monitoring in the Upper Deschutes River shows that the 
dissolved oxygen standards are met at most seasons of the year. There 
have been infrequent cases of slight D.O. reductions due to natural 
causes. The proposed hydropower project will have no waste discharges 
or flow regulation needs that would be expected to adversely impact the 
river's present D.O. regime. 
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3hQ-h1-565(2)(b) No measurable (temperature) increases shall be allowed 
outside of the assigned mixing zone, as measured relative to a control 
point immediately upstream from a discharge when stream temperatures are 
58°F. or greater; or more than 0.5°F. increase due to a single source 
discharge when receiving water temperatures are 57°F. or less; or more 
than 2°F. increase due to all sources COl:lbined when stream temperatures 
are 56°F. or less, except for specifically limited duration activities 
which may be authorized by DEQ under such conditions as DEQ and the 
Department of Fish and Wildlife may prescribe • • • • • • 

Existing water temperature regimes in the Upper Deschutes River are 
suitable for all phases of salmonid fish life. The maximum water 
temperature recorded between water years 1968 and 1979 at the Benham 
Falls gage was 17°c, and the minimum o0 c. A probability analysis showed 
the water temperature to be below 16oc, 98% of the time--distributed 
mostly between 30 an.d 14oc. 

Water ter:operatures and stream flows are directly related due to upstream 
reservoir releases and groundwater contributions. High temperatures 

.,correspond to high flows because of seasonal warming and the release of 
water from the reservoirs. Low temperatures correspond to low flows 
because of the seasonal cooling and greater contribution of cooler 
groundwater to the flow. 

The project is not designed to cause any additional pooling or changes 
in the river level above the weir that would significantly increase the 
·present degree of solar incidence. A minimum flow of 660 cfs is 
specified to remain in the bypass zone, over Benham Falls. While this 
lesser flow may slow the velocity slightly, it is not expected to result 
in an appreciable water temperature change from the range existing 
before the project 1 s construction. The only minor changes in bankline 
vegetation will occur during weir construction, at the intake structure, 
and at the tailrace entry to the river. Here, also, the combination of 
these shoreline changes should not result in an appreciable change in 
pre-construction river temperatures. 

The project is not expected to have a significant impact on the existing 
temperature regime in the river. 

The very small amount of bearing cooling water that will emit from the 
plant is not expected to have a measureable impact on the river water 
temperature. 

3l!O-ll1-565(2)(c) No more. than. a 10 percent cumulative increase in 
natural stream turbidities (JTU) shall be allowed, as measured relative 
to a control point immediately upstream of the turbidity causing 
activity. However, limited duration activities necessary to address an 
emergency or to accommodate essential dredging, construction or other 
legitimate a_ctivities and which cause the standard to be exceeded may be 
authorized provided all practicable turbidity control techniques have 
been applied and one of the following has been granted: 
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(1) Emergency activities: Approval coordinated by DEQ with the 
Department of Fish and Wildlife under conditions they may 
prescribe to accommodate response to.emergencies or to protect 
public health and welfare. 

( 2) Dredging, Construction or other Legitimate Activities: Permit or 
certification authorized under terms of Section 401 or 404 (Permit 
and Licenses, Federal Water Pollution Control Act) or OAR 141-85-
100 et seq. (Removal arid Fill Permits, Division of State Lands) 
with limitations and conditions governing the activity set forth in 
the permit or certificate. 

The placement and removal of coffer dams, plus final opening of the 
powerhouse "tailrace• channel, during project construction, will cause 
short-term turbidity increases in the river. The project applicant has 
proposed mitigation measures that will prevent and/or control these 
impacts in compliance with the applicable rule. Subsequent operation of 
the plant should have no impact on existing stream turbidity levels. 

<40-41-565(2)(d) pH values shall not fall outside the. range of 6.5 and 
8.5. 

No discharge of materials that would affect the river's existing pH 
values are proposed by the applicant. Operation of facilities should not 
alter river pH values. 

340-h1-565(2)(e) Organisms of the coliform group where associated with 
fecal sources (MPN or equivalent MF using a representative number of 
samples): [shall not exceed) A log mean of 200 fecal coliform per 100 
milliliters based on a minimum of 5 samples in a 30-day period with no 
more than 10 percent of the samples in a 30-day period exceeding 400 per 
100 ml. 

The applicant has not discussed methods of sewage disposal for either 
the construction or operation periods of the project. 

No discharge of fecal coliform bearing wastes is proposed by the 
applicant. 

340-41-565(2)(() Bacterial pollution or other conditions deleterious to 
waters used for domestic purposes, livestock watering, irrigation, 
bathing, or shellfish propagation, or otherwise injurious to public 
health shall not be allm1ed. 

No discharge of bacterial pollutants from the plant or plant site is 
proposed by the applicant. 

3hQ-4J-S65(2)(g) The liberation of dissolved gases, such as carbon 
dioxide, hydrogen sulfide, or other gases, in sufficient quantities to 
cause objectior3ble odors or to be deleterious to fish or other aquatic 
life, navigation, recreation, or other reasonable uses made of such 
waters shall not be allowed. 
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No discharge of substances from the plant or plant site that will result 
in the liberation of noxious or toxic gases is proposed by the applicant. 

'40-h1-56S(?)(h) The development of fungi or other growths having a 
deleterious effect on stream bottoms, fish or other aquatic life, or 
which are injurious to health, recreation, or industry shall not be 
allowed. 

No discharge of substances from the plant or plant site 
that will result in the development of deleterious fungi or other 
harmful growths is proposed by the applicant. 

340-41-~65(?)(1) The creation of tastes or odors or toxic or other 
conditions that are deleterious to fish or other aquatic life or affect 
the potability of drinking water or the palatability of fish or 
shellfish shall not be allowed. 

No discharges of substances that are likely to cause tastes, 
toxic conditions in the river are proposed by the applicant. 

... of oil and grease emitting with bearing cooling water at the 
are so SI:Jall that they should not contribute to taste, odor, 
problems in the river. 

/ 

odors, or 
The traces 

powerhouse 
or toxic 

3Af0-41-765(?)( 1) The formation of appreciable bottom or sludge deposits 
or the formation of any organic or inorganic deposits deleterious to 
fish or other aquatic life or injurious to public health, recreation, or 
industry shall not be allowed. 

No discharge of materials from the plant or plant site that will cause 
bottom sludges or deleterious deposits in the river is proposed by the 
applicant. 

Natural sediment in the Upper Deschutes River is largely composed of 
volcanic material, with little organic matter. Thus, it has almost no 
potential to chemically depreciate water quality. 

A question has been raised whether the reduction of flow velocity in the 
approximate 1-1/2 miles of river channel between the intake structure and 
the control weir will result in detrimental deposits of sediment from 
passing water-- similar to what has happened in Mirror Pond at Bend. 
Since a minimum flow of 660 cfs will be maintained in the bypass channel 
and over the falls, sediment deposition upstream from the weir does not 
appear to be a serious factor. However, the applicant bas not yet fully 
addressed the. po tent~<l.l ..for this_ b_appening. Neither bas the applicant 
fully addressed the potential need for sediment removal and disposal from 
certain areas of the project after plant operation begins. 
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340-41-~65(2)(k) Objectional discoloration, scum, oily sleek or floating 
solids, or coating of aqua tic life 'W'i th oil films shall not be allo'W'ed. 

There may be a trace of oil and/or grease "in the bearing cooling 'Ila ter 
that emits from the plant. HO'W'ever, past experience and monitoring of 
such plants have sho'W'n the volume to be only minutely detectable in the 
laboratory and unseen by the eye. It does not occur in a concentration 
that 'W'Ould be deleterious to aquatic life, or make the 'W'ater unfit for 
human or other animal consumption. 

340-41-S65(2)(1) Aesthetic conditions offensive to the human senses of 
sight, taste, smell, or touch shall not be allo'W'ed. 

Some observers from the public sector believe the po'W'er project 'W'ill 
destroy the present aesthetic quality of the river zone in and around 
Benham Falls. While this observation may have merit, the aesthetic 
changes 'W'ill not be of a type regulated by water quality control rules. 
There is no project impact that is likely to change the present aesthetic 
quality of the river water during plant operation. 

340-41-565(2)(m) Radioisotope concentrations shall not exceed maximum 
permissible concentrations (MPC 1 s) in drinking 'W'ater, edible fishes or 
shellfishes, 'W'ildlife, irrigated crops, livestock and other dairy 
products, or pose an external radiation hazard. 

"No discharges of radioisotopes are proposed by the applicant. Natural 
background levels of the radioisotopes in construction materials are 
expected. 

340-41-565(2)(n) The concentration of total dissolved gas relative to 
atmospheric pressure at the point of sample collection shall not exceed 
one hundred and ten percent ( 11 ~) of saturation, except 'W'hen stream 
flO'W' exceeds the 10-year, 7-day average flood. Ho'W'ever, for Hatchery 
receiving 'W'aters and 'W'aters of less than 2 feet in depth, the 
concentration of total dissolved gas relative to atmospheric pressure at 
the point of sample collection shall not exceed one hundred and five 
percent ( 105'.:) of saturation. 

Dissolved gas supersaturation usually results 'W'ben large volumes of 
..,ater are plunged over structures into deep pools, 'W'here the atmospheric 
gas entrainment due to the plunge cannot quickly equilibrate 'W'ith the 
atmospheric pressure. Water carried in tunnels and penstocks is not 
usually subject to further gas entrainment. Water for the Lava 
Diversion Project 'W'ill be carried in closed conduilos and discharged into 
a relatively sballO'W' stream where turbulence will rapidly equilibrate 
dissolved gas pressures with the atmospheric sources. 

3llO-ll1-565(2)(o) Dissolved chemical substances: Guide concentrations 
listed belO'W' shall not be exceeded unless otherwise specifically 
authorized by DEQ upon such conditions as it may deem necessary to carry 
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out the general intent of this plan and to protect the beneficial uses 
set forth in rule 340-41-562: (mg/L) 

(A) Arsenic (As) 
(B) Barium (Ba) 
(C) Boron (Bo) 
(D) Cadmiun (Cd) 
(E) Chromium (Cr) 
(F) Copper (Cu) 
(G) Cyanide (Cn) 
(H) Fluoride (F) 
(I) Iron (Fe) 
(J) Lead (Pb) 
(K) Manganese (Mn) 
(L) Phenols (totals) 
(M) Total Dissolved Solids 
( N) Zinc (Zn) 

0.01 
1.0 
0.5 
0.003 
0.02 
0.005 
0.005 
1.0 
0. 1 
0.05 
0.05 
0.001 

500.0 
0.o1 

No discharges of dissolved chemicals from the plant or plant site are 
__ proposed by the applicant. Any.metals leached by water passing over 

metallic equipment would be only trace in concentration and with little 
or no potential for violating the water quality standards. 

340-41-5h5(2J(p) Pesticides and other Organic Toxic Substances shall not 
exceed those criteria contained in the 1976 edition of the EPA 
publication "Quality Criteria for Water". These criteria shall apply 
unless supporting data show conclusively that beneficial uses will not 
be adversely affected by exceeding a criterion by a specific amount or 
that a more stringent criterion is warranted to protect beneficial uses. 

It is not unusual that herbicides are used sparingly in grounds main
tenance programs at power plants and electrical substations. However, no 
pesticides or other organic toxic substances are proposed to .be used at 
the plant site by the applicant. 

340-Yl-565(3) Where the natural quality parameters of waters of the 
Deschutes Basin are outside the numerical limits of the above assigned 
water quality standards, the natural water quality shall be the 
standard. 

This standard is set to recognize the variations in water quality that 
occur naturally. For instance, natural turbidity levels in the 
Deschutes River may seasonally exceed the standard. 

Outside of the controlled water quality impacts that may occur 
temporarily during construction, the project operation is not expected 
to cause any water quality changes that would be outside the range of 
naturally occurring conditions. 
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B. Land Use Compatibility 

Hydroelectric power site development is a conditional use pursuant to 
requirements of the Deschutes County Comprehensive Land Use Plan. Since a 
number of sites in the Upper Deschutes River Basin have pending permits for 
hydropower development, Deschutes County officials have declared a 
moratorium, in the form of Ordinance No. 83-058, to delay the issuance of 
all conditional use permits until an overall hydropower site development 
impact study can be competed. Thus, the county will not consider the 
issuance of a conditional use permit for the proposed Lava Diversion 
Hydroelectric Project until terms of the Ordinance are met. On this 
basis, the county officials have opposed DEQ issuance of a water quality 
standards. compliance certification for the project. 

Potential Water Quality Irnoacts Not Adeouately Addressed 

The DEQ believes the following list of potential water quality impacts 
related to construction and operation of the project have not been adequately 
addressed by the applicant: 

1 • A trash collection rack is planned for the water intake. 
will tpe trash collections be disposed in compliance with 
and water pollution control regulations? 

Where and how 
solid waste 

2. Fuel for emergency equipment, oil, and grease would be expected to be 
·stored and used on site during normal plant operation. A plan is needed 
for their use and disposal of contaJ.ners that will prevent spills or 
discharge to the water. 

3. Transformer oils and hydraulic fluids for control systems are general 
products on site at hydroelectric power plants. A storage and use plan, 
plus a spill contingency plan, are needed to give maximum assurance that 
these products will not enter the water. 

4. A plan and designated equipment are needed for the collection and proper 
disposal of toilet wastes and solid wastes both during plant 
construction and operational phases. 

5. A considerable amount of concrete will be used in the project. If it is 
to be mixed on site, a plan is needed to show how wash waters, waste 
concrete, and yard drainage will be kept out of the river. 

6. There is a potential for sediment deposition in the 1.4 miles of river 
channel between the intake structure and the flow regulation weir. If 
this occurs, what are the likely environmental impacts? The applicant 
proposes to address this issue at a later date. 

7. It is not uncommon that maintenance dredging is needed at river-run 
hydroelectric projects to remove detrimental sediment deposits. The 
applicant should address this issue with a plan for both dredging and 
spoils disposal. 
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8. Herbicides are frequently used 
power plants and substations. 
issue. 

Suprnarv of Public Co!!:.pents 

in grounds maintenance programs around 
The applicant needs to also address this 

Twenty-two letters of public comment on the project were received by the DEQ, 
and are identified in Appendix C. A sumrrary of each letter, by appended 
identification number, is as follows: 

1) Opposes certification on basis that a multiple of proposed hydroelectric 
projects in the Upper Deschutes River Basin may have undetermined 
adverse cumulative effects. 

2) Opposes the project on the basis of the site's greater importance for 
recreation and fishery values. Requests that DEQ honor a county ordinance 
that calls for greater study of possible adverse cumulative impacts from a 
multiple of proposed hydroelectric projects in the Upper Deschutes River 
Basin. 

3) Opposes the project because it will likely have adverse impacts on 
aesthetic values and the local economy. 

4) Opposes the project because of the site's great importance for 
recreation, fish production, big game habitat, and aesthetic values. 
Also, raises the question of whether the project complies with state 
planning goals. 

5) Expresses concern that the project construction activities will cause 
untenable turbidity and sediment downstream. Eroded soils from access 
road construction could be a source of river turbidity and sediment. 
Concern that the project may violate the nitrogen gas supersaturation 
standard. Fluctuating discharges may -increase downstream bank erosion. 
Suggests that the construction license be with held until assurances can 
be given for proper resolution of the above listed concerns. 

6) Opposes the project because it may adversely affect the tourist trade 
which is attracted by recreational offerings. 

7) Requests the withholding of DEQ certification until Deschutes County 
completes its study of possible cumulative effects from the proposed 
development of multiple hydroelectric projects in the Upper Deschutes 
River Basin. 

8) Believes tbe project would devastate existing river values and urges DEQ 
denial of project certification until Deschutes County completes its 
cumulative impacts study. 

9) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. 



EXHIB!T £ 
Evaluation of Request for Water Quality Requirements Compliance Certificatio 
for Proposed Lava Diversion Hydroelectric Project, Deschutes River Near Bend, 
Oregon (FERC No. 5205) 
Page 16 

10) Opposes the project on the basis of its destroying the beauty of public 
lands and adversely impacting fish production, Also, there would likely 
be other hydroelectric projects to follow that would result in 
cumulative adverse impacts. 

11) Wants assurance that water quality standards will not be violated. 
Urges that the project not be permitted until Deschutes County completes 
its cumulative impacts study. 

12) Confirms that hydropower development is a conditional use in the 
Deschutes County comprehensive land use plan. Says the project 
proponent has not applied to the county for a conditional land use 
permit. Before issuing a conditional land use permit, the county would 
have to know that the project would not have untenable, adverse impacts 
on the water quality, fish, wildlife, recreation, and "other issues". 
Deschutes County opposes the issuance of DEQ certification until the 
project has been found to be in conformance with the County 
comprehensive land use plan and implementing ordinances, 

13) Opposes the DEQ issuance of water quality standards compliance 
certification until Deschutes County completes. its cumulative impacts 
study. 

14) Requests DEQ denial of project certification until Deschutes County 
completes its cumulative impacts study. 

15) Requests DEQ denial of project certification until Deschutes County 
completes its study of cumulative impacts. 

16) Opposes the project because of its potential for adverse impacts on 
water quality, fisheries, recreation, tourism, local irrigation, and 
economic base related to these river uses. Requests that the DEQ 
withhold project certiPication until Deschutes County completes its 
cumulative impacts study. 

17) Requests DEQ denial of project certification until Deschutes County 
completes its cumulative impacts study. Stresses the need for county 
participation in the decision-making process. 

18) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. Also, requests that Deschutes 
County participate in the decision-making process. 

19) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. Declares that county participation 
is essential in the decision-making process. 

20) The project design and siting have changed from the original proposal. 
The 2.2 miles of river in the diversion reach contain fine fishery 
habitat. There has already been significant loss of fishery habitat in 
the Upper Deschutes River due to its regulation for irrigation purposes. 
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The project could have a number of adverse impacts on fish as these 
factors play out through reduced flows, reduced water velocities, 
higher stabilized water levels, and potentially degraded water quality. 
Recommends that DEQ withhold project certification until the applicant 
can give assurances that the project impacts will be eliminated or 
reduced to acceptable levels. 

21) The Upper Deschutes is listed in the State Parks System Plan as a 
potential study river for inclusion in the State Scenic Waterways 
System. Present, high levels of recreational use require that existing 
river and shore line conditions be maintained. Raises the question of 
whether the project is compatible with the local comprehensive land use 
plan. 

22) Emphasizes that state law requires that DEQ action must be consistent 
with the local comprehensive land use plan or statewide land use 
planning goals. 

The twenty-two responses to the DEQ public notice fall largely into five 
categories as follows: 

1. Twenty oppose DEQ certification until county officials complete their 
cumulative impacts anti land use compatibility study. Most of the 
opposition is prefaced with a concern that the project may be 
detrimental to existing aesthetic, recreation, fisheries, wildlife, and 
tourism attraction values. 

2. Hydropower development is a conditional use in the county comprehensive 
land use plan. The applicant has not filed for a conditional use 
permit. 

3. The applicant has not given adequate assurances of being able to protect 
water quality apd other environmental values during project construction 
and operation. Certification should be withheld until adequate assurances 
are provided. 

~. The project design and siting have changed from the original proposal. 
It has a number of characteristics that could cause damage to fishery 
production. Certification should be withheld until the applicant gives 
assurances that the project impacts can be eliminated or reduced to 
acceptable levels. 

5. The Deschutes River zone in question is proposed for study as a possible 
addition to the Scenic Waterways System. 

There were no comI:Jents in favor of the project. 
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DEO Conclusions 

1. The DEQ has identified eight activities associated with project 
construction and/or operation whose potential for water quality 
impairment have not been adequately addressed in the environmental 
report. 

2. Except as noted in number one above, the project proponent's major 
programs to protect water quality during construction and operation 
appear adequate to comply with state water quality control regulations. 

3. Except as noted in number one above, operation of the project is not 
likely_ to have al)y_ appreciable adverse impact on water _quality, i.e. it 
is expected to comply with state water quality control regulations. 

4. Hydropower site development in Deschutes County requires a conditional 
land use permit. 

5. The project proponent has not yet applied for a conditional land use 
permit. 

6. Deschutes County will not consider the issuance of~ conditional land 
use permit until the study requirements mandated in County Ordinance 
No. 83-058 have been completed. 

7 •. Deschutes County will not at this time issue a land use compatibility 
statement for the proposed Lava Diversion Hydroelectric Project. 

8. The DEQ must have assurance that the project is compatible with the 
county's comprehensive plan and land use ordinances, or state planning 
goals, before issuing a water quality standards compliance certification 
statement. 

DEO Eecommendatjoo 

Based on the information presented in this report, the DEQ recommends that 
water quality standards compliance certification for the project be denied 
until the following two requirements are met: 

1. The project applicant adequately addresses the eight potential water 
quality impacts of the project identified by the DEQ. 

2. The project applicant obtains a land use compatibility statement from 
Deschutes County officials. 

GDC:l 
WL38~2 
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HIGHLIGHTS: 

RCm IS TEE 
PUBLIC AFFECTED: 

RO"ll TO COMMENT: 

1'1EAT IS TEE 
NEXT STE?: 

P.O. Box 1.780 
Pol1!11nc1. OR 97207 

A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 
WATER QUALITY STANDARDS AND REQUIR'IBNTS 

General Energy Davelopment, Inc. 
261 East Barnett Street 
Medford, OR 97501 

Date Prepared: 9-5-84 
Notice Issued: 9-5-84 
Ccmfi\ents Due: 10-15-84 

The applicant has requested certification from DEQ that water quality 
standards and requirements will not be violated by construction and 
operation of a proposed hydroelectric project near Benham Falls on the 
Deschutes River south of Eend, O:egon. The certification is requested 
pursuant to Section 401 of the Federal Clean water Act. The applicant 
has filed with DEQ background information on the total project 
pro?'.)sal to support the certification request. 

The applicant holds Preliminary Permit No. 5205 from the Federal 
Energy Regulatory Com.~ission (F'ERC) to plan and design the project. 
Before construction licensing by FERC may proceed, federal law 
requires certification by the State (DEQ) of compliance with water 
quality standards and requirements. State law requires that DEQ 
action be consistent with the local comprehensive plan or statewide 
planning goals. 

The project involves public lands and waters of the State that 
presently serve other beneficial uses. Comments are invited regarding 
potential impacts of the project on water quality and beneficial water 
uses, and on compatibility of the project with the local comprehensive 
plan or statewide planning goals. 

Written comments should be presented to DEQ by October 15, 1984, at 
the following address: 

Department of Environmental Quality 
Water Quality Division 
P. O. Box 1760 
Portland, OR 97207 

At the conclusion of the comment period, the DEQ will evaluate public 
.c;_om..-nents and .all information available and make ·a-final determination 
to grant or deny certification. 

FOR FURTHER !NFORMA T!ON: 
Contact tt"le peir~on or d1vi-sion idenlll•ed 1n the public no11ce by calling £'29-5696 in !he Pon land ar"a. To avoid 
lon9 a1s:ance char9~ from 01nur p.arts of tne st:ue. ca1. . y5'€ E ;i -9' :iii, and ask !or :ht:1 Department of 
Environmental Ou.illly. l-~00-~52-4011 
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APPENDIX C 

Date of 
J~,e~t~t~e~r:.....r;N~o~·~--.hL~e~tt~e~~~~~---"Sui~g~n~a~t~uLrseL(s~),__~~~~~~~~~~~R£e~pLr,..,e~nting 

1) 

2) 

3) 
4) 

5) 
6) 
7) 
8) 

9) 
10) 
11) 

12) 
13) 
14) 
15) 
16_) 
17) 

18) 
19) 
20) 
21) 

22) 

GDC :1 
llL3843 
11/5/84 

9/30/84 
10/1/84 
10/ 1/84 
10/3/84 
10/ 5184 
10/5/84 
10/7/84 
10/8/84 
10/8/84 
10/9/84 
10/9/84 
10/ 10/ 84 
10/11/84 
10/ 11/ 84 
10/ 11/84 
10/12/84 
10/12/84 

10/12/84 
10/15/84 
10/15/84 
10/16/84 

10/22/84 

Laurie Lefors 
Marti Gerdes 
Jean & Joseph Berger 
Mike Johns 
David Mohla, Supervisor 
Mr. & Mrs. Keith Corwin 
P. W. Chase 
Eric Schulz 
Brian Meece 
Kenne th Corwin 
Fred Ehlen 
Deschutes County Commissioners(3) 
Robert Robinson 
Jane Poor 
Richard & Carolyn Miller 
John Wujack 
Tom Throop 

Lawson La Gate 
Stephen Toomey 
l'tl.chael \/eland 
Alan Cook 
.----;- // . "--~ r Jr!A (.-. l\_r ,., ,·~ 

JRK (initials only) 

Self 
Self 
Self 
Self 
Deschutes National Forest 
Self 
Self 
Central Oregon Flyfishers 
Citizens Realty Group 
Self 
Sunriver Anglers 
Deschutes County 
Coalition for the Deschutes 
Self 
Contemporary Homes 
Save Benham Falls Committee 
State Representative, 

District 54 • 
Self 
Frank Ruegg Real Estate 
Oregon Fish & Wildlife Dept. 
Oregon Parks & Recreation 

Division 
Dept. of Land Conservation 

& Development 



EXHIBIT f 

AGREEMENT WITH RESPECT TO WATER RIGHTS 

THIS AGREEMENT is made and entered into as of this day 

of June, 1984, by and between GENERAL ENERGY DEVELOPMENT, INC., a 

Nevada corporation (hereinafter referred to as "GED") and ARNOLD 

IRRIGATION DISTRICT, a municipal corporation of the State of 

Oregon (hereinafter referred to as "ARNOLD"). 

RECITALS 

A. GED is the holder of a preliminary permit issued 

February 12, 1982 by the Federal Energy Regulatory Commission 

(hereinafter referred to as "FERC") under the Federal Power Act 

(as amended) for the proposed Upper Deschutes Water Power Project 

No. 5205 (hereinafter referred to as ''the Project''). 

B. In order to construct and operate the Project, GED 

will be required to obtain a permit to appropriate, for noncon

sumptive purposes, surface waters of the State of Oregon pursuant 

to the laws of the State of Oregon and applicable regulations of 

the Oregon Water Resources Department (hereinafter referred to as 

"OWRD") . 

C. OWRD has taken the position that the waters of the 

Upper Deschutes Riveer and its tributaries have been heretofore 

withdrawn from appropriation for the benefit of certain irriga

tion and power projects, and that only irrigation districts such 

as ARNOLD may apply for and acquire the right to appropriate the 

waters necessary for operation of the Project. 
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D. GED and ARNOLD desire to establish an arrangment by 

which GED may acquire the water rights it needs to construct and 

operate the Project, and by which ARNOLD may secure a long-term 

revenue stream enabling it to improve and maintain its existing 

irrigation facilties. 

OPERATIVE PROVISIONS 

NOW, THEREFORE, in consideration of the mutual promises 

and covenants contained herein, the parties hereby agree as fol

lows: 

1. Application for Water Rights. Unless otherwise pro

vided herein, promptly after the parties' execution of this 

Agreement, GED will prepare, and ARNOLD will execute and submit 

to OWRD, an application for a permit to appropriate for noncon

sumptive purposes such amount of the surface waters of the Upper 

Deschutes River and its tributaries as may be required for the 

construction and operation of the Project. In the event that the 

scope of the Project is changed as a result of studies that may 

be conducted during the preliminary permit period, ARNOLD will, 

upon request of GED or OWRD, execute and submit to OWRD any 

necessary or desirable amendments to the previously-described ap

plication to OWRD or will execute and submit to OWRD any neces

sary or desirable applications for amendment of any permit issued 

by OWRD in connection with the Project. GED will bear all 
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application fees, and all legal, engineering, administrative and 

other costs involved in obtaining from OWRD the requisite water 

appropriation permit and any amendments thereto. ARNOLD will 

cooperate fully with GED in obtaining the requisite permit and 

any amendments thereto, provided that GED will reimburse ARNOLD, 

upon receipt of proper invoices, for all reasonable and 

documented out-of-pocket expenditures, including reasonable 

attorneys' fees, incurred by ARNOLD in connection with the 

provision of such cooperation. It is understood by GED that 

Neil R. Bryant, Esquire, of Gray, Fancher, Holmes & Hurley, Bend, 

Oregon, is the attorney for ARNOLD, even though GED is paying 

ARNOLD's reasonable attorneys' fees. 

2. Lease of Water Rights. ARNOLD hereby agrees that, 

promptly upon issuance of the water appropriation permit de

scribed in Section 1 hereof, ARNOLD will lease the permit, as may 

be amended (and all rights to appropriate and utilize water 

thereunder), to GED upon the following terms and subject to the 

following conditions: 

(a) Term of Lease, Transfer of Ownership, and Post

Transfer Royalty Arrangement. The nonrenewable term of ARNOLD'S 

lease of water rights to GED for the purposes of Project opera

tion shall be 25 years, and such lease term shall commence upon 

the day that the Project first demonstrates the capacity for 

continuous generation of electrical power for sale. After the 
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expiration of the term of the lease, ownership of the Project 

shall be irrevocably vested in ARNOLD, and ARNOLD shall thereupon 

take possession of the Project property and shall thereafter be 

responsible for the operation and maintenance of the Project. 

After such time as the Project becomes the property of ARNOLD, 

ARNOLD shall pay GED annual royalty payments for the lesser of 25 

years, or until such time as ARNOLD, in its sole discretion, 

abandons the Project. The annual royalty payments paid to GED by 

ARNOLD pursuant to this provision shall be in an amount equal to 

the greater of ten percent (10%) of the annual gross revenues or 

thirty percent (30%) of the annual net revenues of the Project. 

Annual gross revenues of the Project shall be defined as the sum 

of all revenues received from the sale of power generated by the 

Project in any calendar year. Annual net revenues of the Project 

shall be defined as the sum of all revenues received from the 

sale of power generated by the Project in any calendar year, less 

all costs of operation of the Project for such year. Royalty 

payments payable to GED pursuant to this provision shall be paid 

to GED quarterly, as of each March 31st, June 30th, Septem-

ber 30th, and December 31st. Such royalty payments shall be paid 

to GED within 30 days after the end of each quarter in respect of 

which the relevant gross or net revenues were received. Nothing 

in this Agreement shall prevent ARNOLD and GED from renegotiating 

the terms of the royalty arrangement described herein, in the 
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event that the annual gross or net revenues of the Project, fol-

lowing the transfer of ownership of the Project to ARNOLD, are 

materially different from the parties' present expectations re-

garding the levels of such revenues at such point in time. 

(b) Rental. As annual rental for the lease of the 

water appropriation permit and all rights to appropriate and 

utilize water thereunder, GED shall pay to ARNOLD, on or before 

the 45th day after the end of each of GED's fiscal years during 

the term of the lease, commencing with the fiscal year of GED in 

' 
which the Project first demonstrates the capacity for continuous 

generation of electrical power and actually generates electrical 

power and delivers same to a utility for resale to the utility's 

customers or to private individuals, a sum calculated as fol-

lows: 

(i) One percent (1%) of the Project's annual 

gross revenues received during each of GED's fiscal years com-

prising the first 24 months after the generation and delivery of 

electrical power from the Project first commences; 

(ii) Two percent (2%) of the Project's annual 

gross revenues received during each of GED's fiscal years com-

prising the next succeeding 96 months; and 

(iii) Three percent (3%) of the Project's 

annual gross revenues received during each of GED's fiscal years 

for the remainder of the lease term. 
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(c) Commencement and Completion of Construction. 

The lease shall provide that GED shall commence construction of 

the Project as soon as practicable after all requisite govern

mental permits and authorizations for construction have been 

received and a contract for the sale of all electrical power 

generated by the Project has been entered into; and such con

struction shall be completed within three years thereafter unless 

such construction is hindered or delayed for reasons beyond the 

control of GED. 

(d) Operation of the Project. During the term of 

ARNOLD's lease of water rights hereunder to GED for Project op

eration, GED warrants that it shall operate and maintain the 

Project in accordance with such practices and standards as are 

commonly observed in the hydroelectric power generating indus

try. GED further represents that it will consult with ARNOLD 

regarding all material decisions relating to Project operation or 

maintenance, during the term of ARNOLD's lease of water rights 

hereunder to GED. 

(e) Termination. The lease may be terminated by GED 

only in the event that ARNOLD fails to perform its obligations 

thereunder (and failed to cure, or commence in good faith to 

cure, any default within 60 days after receipt of written notice 

specifying the nature of such default), or in the event of mate

rial physical damage to or destruction of the Project (in which 
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latter event GED may terminate the lease effective upon the date 

of loss or destruction if GED determines within 180 days there

after that it is not feasible to rebuild the Project). The lease 

may be terminated by either GED or ARNOLD upon (i) acquisition of 

the Project by the State of Oregon or by any municipality 

thereof, pursuant to the provisions of ORS § 537.290 or of ORS§ 

543.610, (ii) condemnation, or (iii) sale of the Project under 

threat of condemnation (in any of which events either GED or 

ARNOLD may terminate the lease effective as of the date of trans

fer to the acquirer or condemnor). Upon termination of the lease 

for any reason other than loss or destruction of the Project, GED 

agrees to restore that portion of ARNOLD's irrigation system 

adversely affected by construction or operation of the Project to 

its pre-Project condition. Upon termination of the lease for any 

reason other than loss or destruction of the Project, GED also 

agrees to restore the Project property adversely affected by GED 

to its pre-Project condition. The lease may be terminated by 

ARNOLD only in the event that GED fails to perform its obliga

tions thereunder {and fails to cure, or commence in good faith to 

cure, any default within 60 days after receipt of written notice 

specifying the nature of such default), or in the event that con

struction and operation of the Project interferes with ARNOLD's 

irrigation projects and its ability to furnish water to its irri

gation customers, or in the event that construction and operation 
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of the Project unreasonably interferes with the licensing, con-

struction, or operation of any hydroelectric project on the 

Deschutes River for which ARNOLD has heretofore commenced the 

planning and licensing process. 

(e) Inspection of Books and Records. During the 

term of ARNOLD's lease of water rights to GED hereunder for Proj-

ect operation, ARNOLD shall have the right to inspect and audit 

GED's books and records, insofar as they directly apply to the 

Project, upon request, at reasonable times and places. During 

the period of time after ownership of the Project is vested in 

ARNOLD, and while GED is still receiving royalty payments pur-

suant to paragraph 2(a) of this agreement, GED shall have the 

right to inspect and audit ARNOLD's books and records, insofar as 

they directly apply to the Project, upon request, at reasonable 

times and places. 

3. Development of the Project. GED will be solely re-

sponsible for the development, financing, licensing, construe-

tion, operation, and maintenance of the Project. Until ARNOLD 

owns the Project, ARNOLD'S sole responsibility hereunder shall be 

to apply for the OWRD water appropriation permit, to lease water 

rights available under such permit to GED as provided herein, and 

promptly to furnish GED with all notices and information received 

by ARNOLD with respect to such permit in order that GED will have 

a reasonable opportunity to protect its interests thereunder. 
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This agreement shall not be deemed to create a partnership or 

joint venture between GED and ARNOLD, and GED has no authority to 

bind ARNOLD to any contract or to sign any document on ARNOLD's 

behalf. The indemnities exchanged by ARNOLD and GED herein shall 

survive the termination of the lease or of this agreement. 

4. Indemnification. During the term of ARNOLD'S lease 

of water rights hereunder to GED for Project operation, GED 

hereby agrees that it shall, at its sole cost and expense, indem

nify and hold ARNOLD harmless from any and all demands, claims, 

causes of action, or liabilities that may arise out of Project 

development, construction, or operation, or that may arise out of 

GED's or ARNOLD's activities pursuant to this Agreeent. GED 

shall not be obliged to indemnify ARNOLD, however, with respect 

to such Project-related acts of ARNOLD as constitute gross negli

gence or willful misconduct. ARNOLD hereby agrees that, follow

ing the transfer of ownership of the Project to ARNOLD, ARNOLD 

shall, at its sole cost and expense, indemnify GED and hold GED 

harmless from any and all demands, claims, causes of action, or 

liabilities that may arise out of Project operation, provided 

that no such demand, claim, cause of action, or liability relates 

to a Project-related fact, event, occurrence, or omission that 

arose or took place before the date of transfer of ownership of 

the Project to ARNOLD. 
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5. Insurance. During the term of ARNOLD's lease of 

water rights hereunder to GED for Project operation, GED agrees 

to procure and maintain in full force and effect, for the benefit 

of GED and ARNOLD, insurance underwritten by responsible parties 

and providing full coverage against: 

(a) any liability under the worker's compensation 

law of the State of Oregon; 

(b) any form of employer's liability; 

(c) liability for bodily injury or property damage 

attributable to Project operation; 

(d) physical loss or destruction of the Project or 

of any material component thereof; and 

(e) any other liability or potential loss deemed by 

GED and ARNOLD to represent a reasonably insurable risk. GED 

shall see to it that ARNOLD is named as co-insured on all 

policies of insurance secured and maintained pursuant to this 

provision, and GED shall provide ARNOLD with copies of all such 

policies of insurance. 

6. Termination of the Agreement. 

(a) This agreement shall immediately terminate and 

be of no further force or effect in the event that OWRD declines 

to issue the water appropriation permit, or in the event that 

OWRD or any other governmental agency having jurisdiction over 

the Project declines to issue any permit or authorization 
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necessary for construction or operation of the Project (and all 

periods for judicial review of such agency decision or decisions 

have expired). 

(b) GED may terminate this agreement and all further 

rights and obligations hereunder if, prior to the grant of the 

lease contemplated in paragraph 2 hereof, GED determines that it 

will not go forward with construction of the Project or has no 

need for the lease. GED may also terminate this agreement in the 

event that ARNOLD fails to perform any of its obligations here

under (and fails to cure, or commence in good faith to cure, any 

default within 60 days after receipt of written notice specifying 

the nature of such default). 

(c) ARNOLD may terminate this agreement in the event 

that GED fails to perform any of its obligations hereunder (and 

fails to cure, or commence in good faith to cure, any default 

within 60 days after receipt of written notice specifying the 

nature of such default). ,, 

(d) This agreement shall become void and of no fur

ther force and effect upon execution and delivery of the lease 

contemplated in paragraph 2 hereof; provided, however, that all 

terms and conditions hereof which by their nature are to survive 

such termination shall be incorporated into the lease agreement. 

(e) Upon any termination pursuant to subparagraphs 

(b) or (c) of this paragraph 4, ARNOLD shall, upon request, 
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assign to GED any and all pending applications for the OWRD water 

appropriation permit described in paragraph 1 hereof. 

7. Assignments. This agreement and the rights and obli

gations of the parties hereto shall inure to the benefit of and 

be binding upon the respective successors and assigns of the 

parties hereto; provided, however, that GED shall not assign its 

rights hereunder to a third party without the prior written con

sent of ARNOLD, which consent shall not be unreasonably withheld; 

and provided further that no such consent shall be required for a 

partial assignment of this agreement to a third party who enters 

into a joint venture or partnership with GED for the development 

of the Project or for a mortgage or pledge of this agreement as 

security for financing of the Project or any portion thereof. 

8. Representations of GED. GED represents and warrants 

to ARNOLD that: 

(a) GED is a corporation duly organized, validly 

existing, and in good standing under the laws of the State of 

Nevada and is authorized to conduct business in the State of 

Oregon; and 

(b) GED will provide ARNOLD with a copy of a duly 

adopted resolution of the Board of Directors of GED approving 

this agreement and authorizing its execution on GED's behalf by 

an authorized officer of GED. 
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9. Attorneys' Fees; Applicable Law. In the event that 

any suit or action is instituted to enforce or interpret any of 

the terms or conditions of this agreement, or otherwise arises 

hereunder, the losing party shall pay to the prevailing party, in 

addition to the costs and disbursements allowed by statute, such 

sum or sums as the court or courts hearing such matter may ad-

judge reasonable as attorneys' fees in such suit or action, upon 

appeal thereof, or in connection with any petition for review' 

thereof. This agreement shall be construed under the laws of the 

State of Oregon and venue for any dispute hereunder shall lie in 

Deschutes County, Oregon. 

10. Notices. Any notices which may be necessary or de-

sirable hereunder shall be deemed to be delivered upon delivery 

in person or upon the expiration of 24 hours after such notice 

has been mailed, certified or registered mail, postage prepaid, 

to the appropriate party at the following stated address or at 

such address as to which a party may give notice as set forth in 

this Section: 

If to GED: 

If to ARNOLD: 

261 East Barnett Street 
Medford, Oregon 97501 

37 NW Irving Avenue 
Bend, Oregon 97701 

11. Force Majeure. Obligations of the parties hereunder 

may be suspended upon the request of either party during any pe-

riod in which such party's performance is prevented or 
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substantially impeded by any occurrence, circumstance or event 

beyond the reasonable control of such party. 

12. Compliance with Law. Except as otherwise provided in 

paragraph 1 hereof, this agreement shall become effective upon 

its approval by the OWRD as required by law; and ARNOLD agrees 

that it will promptly upon execution hereof diligently pursue 

such approval; provided, however, that GED will prepare (for 

review and approval by ARNOLD's attorney), all documents required 

for such approval, and will reimburse ARNOLD for all reasonable 

and documented out-of-pocket expenses incurred by ARNOLD in con

nection therewith. 

IN WITNESS WHEREOF, the parties hereto have caused this 

agreement to be executed in duplicate by their duly authorized 

representatives as of the date and year first above written. 

ARNOLD IRRIGATION DISTRICT GENERAL ENERGY DEVELOPMENT, INC. 

By: 
~~~~~~~~~~~~~~~~~ 

Donald P. Mccurdy, President 
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Chris L. Wheeler 
Deputy Director 
Water Resources 
555 13th Street 
Salem, OR 97310 
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DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

Justice Building 
Salem, Oregon 97) l O 

Telephone: (503) 378-~620 

October 24, 

Department 
NE 

1983 
·.··· 

. ·::,_0£.PVTY AnOR."'IEY G[NER>J.. 

RECE-iVED 
OCT ~51S'83 

. WATER HESOllRCC:S ~'. ",';._::'.:·. 
· · · SALEM OREGON ucn, .. /_;:. 

. ; . ;,.~ •• ~ I ~:l£t~L:,. 
·..... .. ·'· . ,,,., 

'•.: <"::·:-~-~:- ,_ 
......... 

:.:...:::- -·~- ._. ; 
.. :; 

·· .. 

--~-~~;:· ;~ ... -~_.: .( .. 
Re: Arnold Irrigation Di.strict/General Energy_ Development, 

Dear Chris: . ;~-~; ~ ·_:_ .... _;"., . 

This confirms our telephone conversation of October 18, 
1983. It is my opinion that the agreement between Arnold .· · .. , 
Irrigation District and General Energy Development, Inc. dated "<-_:·<·'~.\ .. 
May 26, 1983, involving the proposed hydroelectric project on the··~~-··''";: 
Upper Deschutes River does not comply with the standards set ;._.., .. >;1•£:';.::~-~ 
forth in our department's March. 30, 1983 letter to the Water ·_-:;:::: 1,':i;.(/'::':-'::
Resources Department Director for a private developer by contract:_:;;~.~~~;',·. 
to qualify as a municipality under ORS chapters 537 and 543. ·· •···''.:>·-:.;;;_·,;;_ 

' . . . - ·~. ..:??.~'->" ;'j.; ~:~_-_ .. : ::_: .. ~;-~~-~-,-~:-~~-
Under the proposed contract, the Water District ha~· riot". :;•.-;,;:·,;::.:1:t1':i'!-C':•.· 

retained sufficient beneficial interest and control to make it· .... ) ' .• ~:.~~-'··· 
appear that the proposal is other than a subterfuge to allow the .. ;.-..;-_.·. 
private developer to use the municipal application process ... ':~.'.'\:.':'.:;·:;~:':_;:.f't~ 

This also confirms that you do not wish any further opinl,;·ns ··-}{: ·_::~; 
from us at this time in cc:rnnection with this application. We __ ,, ,~<;HiL,-..;:·,. 

·.will close our file on this unless we hear further from you. :·,· ··o"''/. --~ .. '. 

~-incerely, ·· .. ·?~:iJ~~~~{:~}~.:· 

d~Tho~~o 
Assistant Attorney 

LDT:tla 

. . ,. ' ·:; .. ; 

"· .... 
.. ." , 3 -:.~r:::::; ·:::· · : · 

General 

... .;;.,: 

... ·.:.. . ...... 
~ ... •' . 

•' · .. - ; .. -. ·~ 
'·:, ··-:- ~ _,-::::"".: -~ -
; ~-:. ~-l·-::.:.. 
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ATIORNEY GENERAL 

Larry Jebousek 
Administrator 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

Justice Building 
Salem, Oregon 97310 

Telephone: (503) 378-4620 

May 9, 1984 

Water Rights Division 
Water Resources Department 
555 - 13th Street ~E 
Salem, OR 973-10 

Dear Mr. Jebousek: 

EPVTY ATIORNEY GENERAL.. 

RECEIVED 
M.IW 1019Sif 

WATER RESOURCES DEPT 
SALEM, OREGON 

I have reviewed the proposed agreement between GED and 
Arnold Irrigation District as transmitted to me by Neil Bryant's 
April 24, 1984 letter. I believe you have seen that agreement. 
I have also discussed it with Don Buell. I share Mr. Buell' s 
conclusion that the agreement as proposed vests insufficient 
control in Arnold Irrigation District to consider the application 
under this contractual arrangement as a municipal application. 
As you will recall in our March 30, 1983 letter discussing the 
Winchester Water Control District arrangement, we concluded that 
it was a close call on the facts of that case as to whether the 
application was truly a municipal application. The proposed GED 
agreement seems to fall substantially short of even the 
Winchester arrangement in several respects. 

There is no clear ending of the lease term so that the 
project comes solely within the control of Arnold Irrigation 
District. At the end of 25 years, GED reserves the right to 
indefinitely continue the possession and use of the project until 
abandoned by GED even though nominal title passes to Arnold 
Irrigation District. The indefinite extension also includes a 
formula royalty payment beyond the control of Arnold Irrigation 
District to modify. 

It does not appear that Arnold Irrigation District has 
attempted to maintain control of the project as a municipal 
project. For example, Arnold Irrigation District can only 
terminate the arrangement for breach of. the contract or by 
exercising its right of emminent domain under the statutes. On 
the other hand, GED may terminate for any reason upon 180 days' 
written notice. Further, the proposed agreement includes almost 
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no apparent benefit to the irrigation district beyond the 
generation of a long term revenue stream, That revenue stream is 
not adjustable based upon any change of circumstances or 
renegotiation should it appear that GED is reaping a windfall 
through the project. 

I also recommend that any contractual arrangement 
incorporate by reference the provisions of ORS 537.290 to avoid 
any question that the municipality reserves the right to take 
over the dams, plants and other structures under the terms set 
forth in that statute or any successor provision. I believe that 
intent is clear in the proposed agreement by incorporation of 
ORS 543.610, but I do not believe ORS ch 543 applies on these 
facts. we are treating this as a municipal application under 
ORS ch 537. 

LDT:tla31 
Enclosures 
DOJ File 690-001-G0008-83 

Very truly yours, 

;;z,~T?..oo 
Assistant Chief Counsel 
General Counsel Division 
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STATE OF OREGON 

County of Deschutes 

) 
) ss. CERTIFICATE OF SERVICE 
) 

I hereby certify that I served a true copy of the fore-

going Memorandum of Deschutes County, certified by me as 

such, on the following party(s) at the address indicated 

below by mail: 

Neil R. Bryant 
Gray, Fancher, Holmes 

& Hurley 
P. O. Box 1151 
Bend, OrE?_gon 97709 

Michael Huston 
Department of Environmental 

Quality 
Box 1760 
Portland, Oregon 97207 

DATED this 7th day"of March, 1985. 

STATE OF OREGON 

/S/ RIC!UIJill) ~. lSliAJii 
RICHARD L. ISHAM, OSB #75-195 
Deschutes County Legal Counsel 

SS. 

County of Deschutes 

I hereby certify that the foregoing copy of Memorandum 

of Deschutes County is a true and correct copy of the 

original thereof. 

Dated this March 7, 1985. 

DESCHUTES COUNTY LEGAL COUNSEL 
DESCHUTES COUNTY COURTHOUSE ANNEX 

BEND, OREGON 97701 
TELEPHONE (503) 388·6623 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

In Re: 
LAVA DIVERSION PROJECT 
FERC NO. 5205 
DESCHUTES RIVER, OREGON 

FACTS 

General Energy Development, Inc. 

EOC 
Hearing Sectlori 

- - .L ;,, d85 

.• o"'_,· _;~ . .' ; •. 

~: ·: .:~.~;_;;_:,,,.~\~~.::~,::~::~_.:._ '--~ ::_:~'..;l-.;~:£ 

(GED) holds Permit No. 

7 5205 from the Federal Energy Regulatory Commission (FERC) to plan 

8 and design the Lava Diversion Hydro Project on the Deschutes 

9 River south of Bend, Oregon. Before licensing by FERC, Sect.ion 

10 401 of the Clean Water Act, 33 USC §1341 states that the licensed 

11 applicant shall provide the licensing agency (FERC) a 

12 "certification from the state in which the discharge originates 

13 or will originate • that the discharge will comply with the 

14 applicable provisions of §1311, 1312, 1313, 1316, and 1317 of 

15 [USC., Title 331." These sections pertain to water quality 

16 affluent limitations, water quality standards, and implementation 

17 plans, national performance standards and toxic and pre-treatment 

18 affluent standards. None of the water quality sections pertain 

19 or mention compatibility with state, county, or local land use 

20 plans. 

21 The staff of the Department of Environmental Quality 

22 (DEQ) has determined that the project, in addition to complying 

23 with water quality standards, must also obtain a "statement of 

24 compatibility" from Deschutes County. The "statement of com-

25 patibility" would state that the proposed use is allowed by 

26 
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1 Deschutes County's comprehensive plan. This is the first time 

2 the Department of Environmental Quality has required a 401 appli-

3 cant to obtain a "statement of compatibility". 

4 On November 27, 1984, the DEQ issued its evaluation and 

5 denied the requested certification on two grounds: First, eight 

6 areas of potential water quality impacts were not adequately 

7 addressed by GED. Secondly, GED was unable to obtain the cer-

8 tificate of compatibility from Deschutes County. 

9 The questions regarding water quality impacts have now 

10 been addressed by the applicant and are no longer at issue. The 

11 only questions remaining concern the statement of compatibility 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

from Deschutes County. 

In December of 1983, Deschutes County passed Ordinances 

No. 83-058 and 83-066, copies of these ordinances are attached. 

These ordinances allow hydro development on the Deschutes River 

as a conditional use. They also impose a study period. During 

the study period, small hydro development is permitted only if 

the requirements of the ordinances are met. Deschutes County has 

requested the DEQ withhold issuing any 401 certificates until 

after· the study period has been completed. During the interim, 

the Deschutes County has refused to issue a statement of 

compliance to GED. 

Neil R. Bryant represents. Arnold Irrigation District. 

Arnold Irrigation District is involved in the development of the 

project. 
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1 ISSUES 

2 1. Whether or not as a matter of law, Deschutes County 

3 was in error in failing to grant the statement of compatibility. 

4 2. Whether or not the DEQ can deny 401 certification 

5 under the Clean Water Act for reasons other than water quality. 

6 3. Whether or not the DEQ has violated the consistancy 

7 standard of APA 183.484 by not requiring previous 401 applicants 

8 to obtain a statement of compatibility. 

9 ARGUMENT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. Deschutes County has adopted ordinances allowing 

for small hydro development under a conditional use process. 

Although the ordinances estab'l.ish a study period, a conditional 

use permit can still be granted during the interim according to 

the terms of the ordinance. Consequently, the project is com-

patible with the plan. The issue is not whether or not a con-

ditional use will ultimately be issued, but simply that the plan 

allows for such a use. The DEQ is not asking that Deschutes 

County make a decision as to whether or not the project will be 

granted a conditional use permit, but simply to acknowledge that 

such a use is allowed under the ordinances. 

By judicial notice of the Deschutes County ordinances, 

the DEQ can acknowledge the compatibility. 

2. The FERC regulations require that a water cer-

tificate be filed with the application for hydroelectric 

licensing. The certificate states that the project comply with 
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1 the Clean Water Act, §401. The §401 certificate pertains to 

2 water quality standards and implementation plans. None of these 

3 pertinent sections pertain to or mention compatibility with 

4 state, county, or local land use plans. 

5 The DEQ is going beyond its statutory authorization when 

6 it requires a statement of land use compatibility from Deschutes 

7 County. Land use compatibility is unrelated to §401 certificates. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

As the New York Court of Appeals has explained: 

"Section 21 ( SUBD. [bl) of the Federal Water 
Pollution Control Act [predecessor of present 
§401 l relinquishes only one element of the 
otherwise exclusive jurisdiction granted the 
Power Commission by the Federal Power Act. It 
authorizes States to determine and certify 
only the narrow question whether there is 
'reasonable assurance' that the construction 
and operation of a proposed project 'will not 
violate applicable water quality standards' of 
the State. That is all that Section 21 (SUBD. 
[bl) did and all that it was designed to do. 
Congress did not empower the States to recon
sider matters, unrelated to their water quali
ty standards, which the Power Commission has 
within its exclusive jurisdiction under the 
Federal Power Act." In the Matter of de Rham 
vs. Diamond, 343 N.Y.S.2d 84, 295 NW2d 763, 
768 (N.Y. 1973) (emphasis added). 

The United States Supreme Court has clearly stated that 

Congress has preempted ·state licensing and permit functions for 

21 hydroelectric power through the Federal Power Act, 16 USC §9 2 

22 

23 

24 

25 

26 

et. seg. First Iowa Hydro-electric Cooperative vs. FPC, 383 US 

152 (1946). However, Congress has delegated to the states cer-

tain limited functions. One of these limited functions is the 

authority to protect the quality of the state's water through 
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1 Section 401 of the Clean Water Act. This limited delegation of 

2 authority to the state does not allow the DEQ the right to regu-

3 late hydroelectric development with respect to matters other than 

4 water quality. The DEQ has exceeded its delegated authority by 

5 requiring a certificate of compatibility. 

6 In Port Authority of New York vs. Williams, 469 N.Y.S.2d 

7 620, 457 NE2d 726 (N.Y. 1983), the New York Court of Appeals 

8 

9 

10 

11 

12 

13 

14 

15 

held: 

"In acting on the application for State 
Section 401 certification of a hydroelectric 
project as a prerequisite to the issuance of a 
Federal license therefor, the [New York] Com
missioner of Environmental Conservation is 
limited to determining whether, applicable 
water quality standards will be met and is not 
empowered to base his decision on a balancing 
of need for the project against adverse 
environmental impact." 457 NE2d at 727 

In Power Authority of New York, supra, the Commissioner 

16 of Environmental Conservation was responsible for issuing the 401 

17 certificate for the State of New York. The commissioner did not 

18 

19 

20 

21 

22 

23 

24 

25 

26 

limit his determination to water quality standards, but included 

the requirement of a balancing of the needs of a project against 

adverse environmental impact. The court responded: 

"Congress, by the Federal Power Act (U.S. 
Code, tit. 16, §792 et seq), has vested the 
Federal Power Commission with broad respon
sibility for the development of national poli
cies in the area of electric power, granting 
it sweeping powers and a specific planning 
responsibility with respect to the regulation 
and licensing. of hydroelectric facilities 
affecting the navigable waters of the United 
States. The Commission• s jurisdiction with 
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Page 

respect to such projects preempts 
licensing and permit functions; 
and authorities omitted.] 

all State 
[Footnotes 

Section 21 (subd. [bl) of the· Federal Water 
Pollution Control Act relinquishes only one 
element of the otherwise exclusive jurisdic
tion granted the Power Commission by the 
Federal Power Act. It authorizes States to 
determine and certify only the narrow question 
whether there is 'reasonable assurance' that 
the construction and operation of a proposed 
project 'will not violate applicable water 
quality standards' of the State. That is all 
that section 21 (subd. [bl did, and all that 
it was designed to do. Congress did not 
empower the States to reconsider matters, 
unrelated to their water guality standards, 
which the Power Commission has .within its 
exclusive jurisdiction under the Federal Power 
Act. 

With this in mind, it is clear that the State 
Commissioner was required only to consider 

·water quality standards which may be affected 
by discharges from Con Ed's project into the 
Hudson River -- in other words, to ascertain 
whether the project would offend against the 
applicable regulations (6 NYCRR 701.3) 
governing 'Class B' waters, the classification 
of the River at Cornwall (6 NYCRR 858.4). It 
is equally clear that the Commissioner has 
neither the authority nor the duty to delve 
into the many other issues -- which had been 
investigated and decided by the Federal Power 
Commission in the course of the extensive pro
ceedings it had conducted". Matter of de 
Rham, supra, 457 NE2d at 730, at 763. 
[Emphasis added] 

The Oregon Attorney General's Opinion dated December 13, 

1983 (OP-5506) concludes that state statutes are pre-empted by 

Federal statutes when state authority " stands as an 

obstacle to the accomplishment and execution of the full process 

and objectives of Congress". Petty vs. Campbell, 402 US 637, 649 
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1 (1971), quoting Hines vs. Badidowitz, 312 US 52, 67 (1941). 

2 Clearly, compliance with Deschutes County's land use 

3 plan has nothing to do with water quality concerns. The DEQ has 

4 recognized this in the past by not requiring a compatibility sta-

5 tement. It is the DEQ's responsibility to determine water 

6 quality issues. The counties do not have the personnel qualified 

7 to make water quality decisions for small hydroelectric projects. 

8 The DEQ is mandated to provide this service. 

9 The Clean Water Act §401 does not allow the State of 

10 Oregon to delegate the question of water quality to Deschutes 

11 County. If this were the case, every county, every municipality, 

12 in Oregon would have the power to decide whether or not a 

13 hydroelectric project would be built. Local vetoes over 

14 hydroelectric projects would undermine the entire Federal 

15 regulatory plan for the licensing of hydroelectric. 

16 3. APA 183.484 (4)(b)(B) requires that the DEQ be con-

17 sistent in its applications of standards and practices. This 

18 consistency would also apply to the 401 certifications. To the 

19 best of our knowledge, this is the first time the DEQ ·has 

20 required a statement of land use compatibili'ty under a 401 cer-

tification. The DEQ maintains that this is required pursuar;c. to 

an "Agreement for Coordination with Land Conservation and 

Development Commission" dated January, 1983. Several other hydro 

21 

22 

23 

24 developments have received 401 certifications since January of 

25 1983 with out the requirement of a statement of compatibility. 

26 
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1 Prior agency practice indicates such a statement is not 

2 necessary. 

3 It is not reasonable to require a statement of com-

4 patibility for the reasons stated above and the fact that the 

5 Agreement for Coordination is not intended to cover this 

6 situation. Attached to the Agreement for Coordination is a list 

7 and summary of DEQ programs, rules, and decisions affecting land 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

use. These lists deal with water quality and includes· nothing 

that pertains to hydroelectric licensing or 401 certification. 

Most of the programs deal with sewerage works, industrial waste, 

and similar concerns. It is logical to assume DEQ has not 

required a statement of compatibility in the past, because the 

Agreement for Coordination· did not require it under existing 

programs. 

CONCLUSION 

The 401 certificate should be issued because the appli-

cant has met the water quality standards of the State of Oregon. 

DEQ is without authority to base its decision upon other grounds 

than their water quality. 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 

An Ordinance Amending * 
Deschutes county Zoning Ordin-* 
ance of 1979, Ordinance No. * 
PL-15, as Amended, by the * 
Addition of the Deschutes * 
River Combining Zone, Provid- * 
ing For a Study Period, Pro- * 
viding For Exceptions, Pro- * 
viding for Repeal; and * 
Declaring an Emergency. * 

ORDINANCE NO. 83-058 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, 
OREGON, ORDAINS as follows: 

Section 1. Ordinance No. PL-15, Deschutes County Zoning 
Ordinance of 1979, as amended, is amended by the addition of 
Section 4.195 1 Deschutes River Combining Zone, as set out below: 

•section 4.195. Deschutes River Combining Zone. 
DR. In any Deschutes River Combining Zone the 
requirements and.standards of this Section shall apply 
in addition to those specified in this Ordinance for 
the underlying zone and other applicable combining 
zones. In the event of a conflict in requirements and 
standards of this Section with £he requirements and 
standards for the underlying zoc2, er other applicable 
combining zones, the provisions of.this Section shall 
take precedence. 

(1) Purpose. The purpose of the Deschutes River 
Combining Zone is to maintain the quality and 
quantity of the streamflows; to protect fish and 
wildlife; and protect the visual, •nvironmental, 
and aesthetic attributes of the Deschutes River, 
its tributaries, dlversion points, and adjacent 
areas within the area of the DR zone. 

(2) Application of Section. This Section shall apply 
to all land use actions in the area of the DR Zone 
defined as 200' from the mean high water mark, 
200' measured at a right angle from the river 
meander, or the identified floodplain, whichever 
is greater on and along the Deschutes River, 
Little Deschutes River, Spring River, Fall River, 
Tumalo Creek, Paulina Creek, Squaw Creek, and the 
Crooked River, as identified on the Deschutes 
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River Combining Zone map, marked Exhibit "A", 
attached hereto and by this reference incorporated 
herein. 

(3) Uses Permitted Conditionally. In a zone or zones 
with which the DR Zone is combined, those uses not 
otherwise exempt from this Section shall be per
mitted conditionally. The requirements and stand
ards of this Section shall apply in addition to 
the general conditional use criteria and specific 
use standards set forth in Article 8, the require
ments and standards for the underlying zone, and 
the requirements and standards of all other 
applicable combining zones. 

(4) Specific Use Requirements and Standards. The 
following requirements and standards apply to land 
uses within the DR Zone. 

(A) The use shall maintain existing stream flow 
of any affected river or stream at present 
quality and quantity. 

(B) The use shall conserve and protect fish and 
wildlife habitat. 

(C) The use shall maintain public access to any 
affected river or stream. · 

(D) The use shall maintain the scenic, visual, 
environmental and aesthetic qualities of the 
affected river or stream. 

(E) The use shall not impair recreational oppor
tunities of the river or stream by the 
public. 

(F) The use shall have no significant negative 
impact, individually or cumulatively, on 
existing and viable potential uses of the 
river or stream. 

(G) Any application for a hydroelectric project 
shall affirmatively show that the use will 
further the purpose of this Section, and that 
the applicant has sufficiently addressed the 
issues to be resolved during the study period 
as set forth in this Section. 

(H) The use shall meet the State of Oregon 
Department of Environmental Quality noise 
standards. 
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(I) That fill and removal activities meet State 
of Oregon requirements and provide for the 
reclamation of disturbed areas so that no 
significant short or long term negative 
impacts occur. 

(J) That when the use is on or affects Federal or 
State land, that the use is in conformance 
with any integovernmental planning agreement 
between Deschutes County and affected Federal 
or State agencies. 

(K) That any special district involved in any 
manner with an application for a land use 
permit has complied with the requirements of 
ORS 197.185 and the proposed activity is in 
conformity with the special district's inter
governmental cooperative agreement with 
Deschutes County if the district does not 
otherwise have an acknowledged comprehensive 
land use plana 

(5) Study Period. A study shall be conducted as set 
out below by a joint task force to be appointed by 
the Board of County Commissioners. 

(A) There is hereby declared a study period for 
all land use activities within the area 
within the DR Zone. 

(B) The study period shall be for the period 
February 1, 1984 to July 31, 1985. Following 
review and public hearing, and prior to the 
termination date, and if deemed necessary by 
the Board of County Commissioners, the date 
of termination of the study period may be 
extended by ordinance for a subsequent period 
of up to six months. 

(C) The study period shall include, but not be 
limited to, the following: 

1. Detailed mapping and instream flow 
studies of the Deschutes River, its 
tributaries, its diversion points, and 
its adjacent areas to allow precise 
review of the boundaries of the overlay 
zone. 

2. The development of a river system model 
at standards not less stringent than 
those adopted by the Northwest Power 
Planning Council to complete.the re-
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3. 

4. 

5. 

6. 

7. 

8. 

( D) 

quirements of the studies identified in 
Section 1204, Northwest Power Planning 
Council "Columbia River Basin Fish and 
Wildlife Program" and Chapter 10, 
Sections 14.2 and 14.3, Northwest Power 
Planning Council, "Northwest Conserva
tion and Electric Power Plan". 

Identification of uses and development 
that may be permitted utilizing the 
balancing tests set forth in Statewide 
Planning Goal 5, and establish detailed 
standards and criteria for development 
within the DR zone. 

The study of the individual and cumu
lative effects of all known and poten
tial hydroelectric sites and sources ·on 
the Deschutes River, its tributaries, 
diversion·points, adj~~~nt areas, and 
stream flows. 

The development of a program in recogni
tion of the cumulative effects to 
balance the conflicting uses of the 
natural resource and the hydroelectric 
projects as required by Statewide 
Planning Goal 5. 

The study of river and stream diversion 
canals to the extent funding is identi
fied for such purposes. 

Identification of current and potential 
river uses, and the economic value of 
such uses. 

Preparation of amendments to the Com
prehensive Plans and implementing 
ordinances to balance the conflicting 
uses on the Deschutes River, its tribu
taries, diversion points, adjacent 
areas, and streamflows. 

During the study period, the County 
shall participate with the Power Council 
in the completion of the Power Council's 
hydroelectric study and take affirmative 
action with respect to the apparent con
flict between the provisions of PURPA 
and the Northwest Power Act in order to 
help facilitate resolution of the 
conflict. 
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(6) Exemptions. The following shall be exempt from 
this Section: 

(A) Continuation of a conforming or nonconforming 
use, or a conforming or nonconforming struc
ture, constructed prior to January 1 1 1984. 

(B) A use or structure, including a conforming or 
nonconforming use, or a conforming or noncon
forming structure, for which a minor site 
plan for the construction, alteration, 
restoration, or replacement is necessary. 

(C) Construction or reconstruction of a single 
family residence. 

(D) The reconstruction or repair of an existing 
dam, provided such reconstruction or repair 
does not alter the characteristics of the 
water impoundment and does hot otherwise 
affect existing stream flow. 

(E) Any use or accessory use permitted outright 
or conditionally in the underlying zone 
pursuant to a Cluster Development approval, 
Planned Development approval, Destination 
Resort approval, Dude Ranch approval, Planned 
Community approval, master plan approval, or 
site plan approval dated prior to January 11 
1984. 

(F) The employment of land for farm or forest 
use .. " 

Section 2. This Ordinance is repealed February 1, 1986, or 
upon the completion of the study provided for in Section 4.195 of 
Ordinance No. PL-15, Deschutes County Zoning Ordinance of 1979, 
as amended, and the adoption of a recommended comprehensive plan 
and impiementing ordinance amendments, whichever occurs first. 

Section 3. This Ordinance being necessary for the immediate 
preservation of public peace, health and safety, an emergency is 
declared to exist, and this Ordinance takes effect on its 
passage. 
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DATED this day of 

ATTEST: 

Recording Secretary 
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BOARD OF COUNTY COMMISSIONERS 
OF DESCHUTES COUNTY, OREGON 

ALBERT A. YOUNG, Chairman 

LOIS BRISTOW PRANTE, Commissioner 

LAURENCE A. TUTTLE, Commissioner 



LEGISLATIVE FINDINGS 

The following Legislative Findings are hereby made in 
support of adoption of Ordinance No. 83-058. 

1. Statewide Planning Goal 5 requires the users of land within 
the State "[t]o conserve open space and protect natural and 
scenic resources", by developing "[p]rograms that will: (1) 
insure open space, (2) protect scenic and historic areas and 
natural resources for future generations, and (3) promote 
healthy and visually attractive environments in harmony with 
the natural landscape character • " Statewide Planning 
Goal 5 further provides that, "[w]here conflicting uses have 
been identified the economic, social, environmental and 
energy consequences of the conflicting uses shall be 
determined and programs developed to achieve the goal." 

2. The Deschutes County Year 2000 Comprehensive Plan (Plan), 
portions of which are set forth in Appendix "A", identify 
uses for the Deschutes River, its tributaries, diversions, 
adjacent areas, and stream flows, all of which are herein
after referred to as the "Deschutes River", which are 
intended to implement Statewide Planning Goal 5. 

3. Hydroelectric projects on or adjacent to the Deschutes 
River, or which divert water from the Deschutes River, 
conflict with the Plan and no program has been developed by 
Deschutes County to achieve Statewide Planning Goal 5. 

4. The Plan provides that tourism and recreation are critically 
important components of the local economy. The economic 
elements of the Plans make it imperative that the Deschutes 
River be preserved as a resource to be utilized by tourists. 

5. A number of Federal acts and actions have been promulgated 
which may impact the Deschutes River, such as the Northwest 
Conservation and Electric Fower Plan (Power Plan) developed 
pursuant to the Pacific Northwest Electic Power Planning and 
Conservation Act (Northwest Power Act) as adopted by the 
Northwest Power Planning Council (Power Council), the 
Columbia River Basic Fish and Wildlife Program (Fish Plan) 
as adopted by the Power Council, the Public Utilities 
Regulatory Policy Act (PURPA), and the u. s. Forest Service 
Deschutes Forest Plan (Forest Plan). 

6. The Forest Plan designates segments of the Deschutes River 
as a recreational area and proposes its inclusion under the 
Wild and Scenic Rivers Act. 
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7. A number of applications for hydroelectric generating 
facilities and diversions have been filed for river and 
streams in the Deschutes River Basin. 

8. The Fish Plan and Power Plan adopted by the Power Council 
identify serious potential cumulative impacts from hydro
electric generating and diversion facilities which cannot be 
assessed by evaluating projects on a case by case basis. 

9. The necessary studies, including environmental impact 
studies, to determine the cumulative impacts of the con
struction and operation of hydroelectric diversion, gener
ating, and transmission facilities on the economic, social, 
environmental and energy consequences of identified and 
potential conflicting uses of the Deschutes River which are 
a condition precedent to the implementation of programs to 
meet Statewide Planning Goal 5 have not yet been 
accomplished. 

10. The Deschutes River, conserved as open space and protected 
as a natural and scenic resource, is a critically important 
component to the tourism and recreation industry in 
Deschutes County. 

11. Hydroelectric generating and diversion facilities impact 
open space, natural and scenic resources, and recreational 
opportunities which are among the basic elements of a 
successful tourist industry. 

12. The Federal Power Act (FPA) ~hich created FERC specifically 
recognizes •state action•. The.Act provides that FERC's 
powers shall not be exercised as • ••• affecting • or 
in any way to interfere with the laws of the respective 
state relating to the control, appropriation, use, or 
distribution of water used • • for municipal or other uses 

• •,and Section 9(b) of the FPA requires compliance 
with local laws implementing state action before developing 
the use, diversion, or appropriation of water, water course 
bed, or watercourse bank. 

13. The Power Plan states that the Power Council will conduct, 
during the next two years, a stream-by-stream analysis to 
rank hydroelectric sites according to their impacts on fish 
and wildlife. 

14. The Oregon Economic Department has determined that in 1982 
out-of-state tourism spent $100,000,000 in Deschutes County. 

15. The Department of Fish and Wildlife has estimated fishing 
and hunting generate up to $10,000,000.00 to the Deschutes 
County economy annually. 
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16. The condition of the Deschutes River may be irreparably 
damaged as a tourist attraction, a recreational resource, a 
fish and wildlife habitat, a scenic waterway, and a 
generally clean and safe natural resource by the unstudied 
placement of any of the proposed hydroelectric generating 
facilities or other major new facilities within rural 
Deschutes County. 

17. The State Attorney General has recognized local jurisdic
tion's land use role in the use and development of water 
resources such as found in the Deschutes River Basin, and 
the authority of the local jurisdiction to adopt ordinances 
regulating the land use aspect of such resources. 

18. That exemptions from the standards and criteria in the 
Ordinance are based upon the recognition of prior approvals 
and uses which at most represent minor impacts and are in 
conformance with the Plan and implementing ordinances, or 
may be continued pursuant to existing state law. 

DATED this day of 

ATTEST: 

Recording Secretary 
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BOARD OF COUNTY COMMISSIONERS 
OF DESCHUTES COUNTY, OREGON 

ALBERT A. YOUNG, Chairman 

LOIS BRISTOW PRANTE, Commissioner 

LAURENCE A. TUTTLE, Commissioner 
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APPENDIX "A" 

The following are excerpts from pertinent portions of 
Deschutes River Goals and Policies contained in the Deschutes 
County Year 2000 Comprehensive Plan, adoP.ted November l, 1979: 

WATER RESOURCES 

"GOAL 

l. To maintain existing water supplies at present quality and 
quantity. " 

"POLICIES 

3. The County shall conduct a 
environmental consequences 
non-agricultural uses .•• 

study of the legal, economic and 
of the use oi' irrigation water for 

.. (pg. l 70) 

FISH AND WILDLIFE 

"GOALS 

1. To conserve and protect existing fish and wildlife areas. 

3. To develop and manage the lands and waters of this County in 
a manner that will enhance, where possible, the production 
and public enjoyment of wildlife. 

4. To develoo end maintain public access to 
the wildlife resources thereon ••. " 

"POLICIES 

lands and and 

4. Because public access to fish and wildlife areas is so 
important to the economic and livability aspects of Deschutes 
County, walking easements and periodic boat access points 
shall be rrovided in areas where public river access is 
limit~d, as determined appropriate by the County and State 
Department of Fish and Wildlife. 

5. Consistent with Policy 4 and in order to protect the 
sensitive riparian areas, as well as to protect people and 
property from flood damage, the Zoning Ordinance shall 
prohibit development (except floating docks) within 100 ft. 
of the mean high water mark of a perennial or intermittent 
stream or lake •••• Variances shall also be possible where 
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it is shown that the structure is removed from the riparian 
area because of a high bluff or steep slope. • " (pg. 
164) 

OPEN SPACES, AREAS OF SPECIAL CONCERN AND ENVIRONMENTAL QUALITY 

"GOAL 

2. To main.tain and improve the quality of air, water and land 
resources of Deschutes County •••• " 

"POLICIES 

l. A. On lands outside Urban Growth boundaries and rural 
service centers ••• and along all other streams and 
roadways for which landscape management is prescribed on 
the 1990 Comprehensive Plan, a case by case review area 
shall be established. This area is.not to extend more 
than a quarter mile on either side of the center line of 
roadways, nor more than 200 ft. from either side of the 
rivers measured from the mean high water level. 

Within the prescribed area, new structures (excluding 
fences, existing structures or other structures less 
than $1,000.00 in total value), shall be subject to 
review by the County at the time of application for 
building or zoning permit •• 

2. Considerations should be given to designation of appropriate 
segments of Fall, Deschutes, Little Deschutes and Crooked 
Rivers as Scenic Waterways. Reasonable protective and State 
agency coordinative measures should be instituted. 

6. Because management of State and Federal lands effects areas 
under the County's jurisdiction and vice versa, better 
coordination of land use planning between the County, 
U.S.F.S., State Land Board, Bureau of Land Management and 
other agencies shall be sought •••• 

9. Loss of riparian areas and other important open spaces 
because of dam construction for recreation or other purposes 
should be minimized." (pg. 153) 

RECRE;,~'rION 

"GOALS 

1. To satisfy the recreational needs of the residents of and 
visitors to Deschutes County." (pg. 117) 
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ECONOMY 

"GOALS 

2. To enhance and maintain the existing natural resource, com
mercial and industrial segments of the local economy .••. " 

"POLICIES 

1. The importance of tourism to the local economy is well known, 
but there also exists considerable potential for strengthen
ing and improving this segment of the economy. The County 
shall assist in the development of a long range plan to en
courage tourism (including destination resorts) and recrea
tion locally. This study will include consideration of the 
impacts likely to be created by increasingly expensive 
gasolin~. 

2. Private commercial activities consistent with other County 
policies which enhance tourism shall be encouraged by the 
County .•.. • (pg. 87) 

"GOAL 

1. 

RURAL DEVELOPMENT 

To preserve and enhance the open spaces rural character 
scenic values and natural resources of the County .•. 
(pg. 49) 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 

An Ordinance Amending * 
Deschutes County Ordinance * 
No. PL-11, Bend urban Growth * 
Boundary Zoning Ordinance, * 
as Amended, by the Addition of* 
the Deschutes River Combining * 
Zone, Providing For a study * 
Period, Providing For Repeal, * 
and Declaring an Emergency. * 

ORDINANCE NO. 83-066 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, 
OREGON, ORDAINS as follows: 

Section 1. Deschutes county ordinance No. PL-11, Bend Urban 
Growth Boundary Zoning Ordinance, as amended, is amended by the 
addition of Section 23A, Deschutes River Combining Zone, as set 
.out below: 

"Section 23A. Deschutes River Combining Zone. DR. 
In any Deschutes River Combining Zone the requirements 
and standards of this Section shall apply in addition 
to those specified in this Ordinance for the underlying 
zone. In the event of a conflict in requirements and 
standards of this Section with the requirements and 
standards for the und•rlying zone, the provisions of 
this Section shall take precedence. 

(1) Purpose. The purpose of the Deschutes River 
Combining Zone is to maintain the quality and 
quantity of the streamflows; to protect fish and 
wildlife; and protect the visual, environmental, 
and aesthetic attributes of the Deschutes River, 
its tributaries, diversion points, and adjacent 
areas within the area of the DR Zone. 

(2) Application of Section. This Section shall apply 
to land use actions in the area of the DR Zone 
defined as the areas of special interest or 100' 
from the mean high water mark, whichever is great
er on and along the Deschutes River and Tumalo 
Creek, as identified on the Deschutes River 
Combining Zone map, marked Exhibit "A", attached 
hereto and by this reference incorporated herein. 
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(3) Uses Permitted Conditionally. In a zone with 
which the DR Zone is combined, those uses not 
otherwise exempt from this Section shall be per
mitted conditionally. The requirements and stand
ards of this Section shall apply in addition to 
the general conditional use criteria set forth in 
Section 29, and the requirements and standards for 
the underlying zone. 

(4) Specific Use Requirements and Standards. The 
following requirements and standards apply to land 
uses within the DR Zone. 

(A) The use shall maintain existing stream flow 
of any affected river or stream at present 
quality and quantity. 

(B) The use shall conserve and protect fish and 
wildlife habitat. 

(C1 The use shall maintain the ~cenic, visual, 
environmental and aesthetic qualities of the 
affected river or stream, and shall not 
diminish the economic benefits of tourism to 
the local economy. 

(D) The use shall not impair recreational oppor
tunities of the river or stream by the 
public. 

(E) The use shall have no significant negative 
impact, individually or cumulatively, on 
existing and viable potential uses of the 
river or stream. 

(F) Any application for a hydroelectric project 
shall affirmatively show that the use will 
further the purpose of this Section, and that 
the applicant has sufficiently addressed the 
issues to be resolved during the study period 
as set forth in this Section. 

(G) The use shall meet the State of Oregon 
Department of Environmental.Quality noise 
standards. 

(H) That fill and removal activities meet State 
of Oregon requirements and provide for the 
reclamation of disturbed areas so that no 
significant short or long term negative 
impacts occur. 
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(I) That when the use is on or affects Federal or 
State land, .that the use is in conformance 
with any integovernmental planning agreement 
between Deschutes County and affected Federal 
or State agencies. 

(J) That any special district involved in any 
manner with an application for a land use 
permit has complied with the requirements of 
ORS 197.185 and the proposed activity is in 
conformity with the special district's inter
governmental cooperative agreement with 
Deschutes County if the district does not 
otherwise have an acknowledged comprehensive 
land use plan. 

(5) Study Period. A study shall be conducted as set 
out below by a joint task force to be appointed by 
the Board of County Commissioners. 

(Al There is hereby declared a ·~tudy period for 
all land use activities within the area 
within the DR Zone. 

(B) The study period shall be for the period 
February 11 1984 to July 31, 1985. Following 
review and public hearing, and prior to the 
termination date, and if deemed necessary by 
the Board of County Commissioners, the date 
of termination of the study period may be 
extended by ordinance for a subsequent period 
of up to six months. · 

(C) The study period shall include, but not be 
limited to, the following: 

1. Detailed mapping and instream flow 
studies of the Deschutes River, its 
tributaries, its diversion points, and 
its adjacent areas, including areas of 
special interest, to allow precise 
review of the boundaries of the overlay 
zone. 

2. The development of a river system model 
at standards not less stringent than 
those adopted by the Northwest Power 
Planning Council to complete the re
quirements of the studies identified in 
Section 1204, Northwest Power Planning 
Council "Columbia River Basin Fish and 
Wildlife Program" and Chapter lQ, 
Sections 14.2 and 14.3, Northwest Power 
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3. 

4. 

s. 

6. 

7. 

8. 

( D) 

Planning Council, "Northwest Conserva
tion and Electric Power Plan". 

Identification of uses and development 
that may be permitted utilizing the 
balancing tests set forth in Statewide 
Planning Goal 5, and establish detailed 
standards and criteria for development 
within the DR zone. 

The study of the individual and cumu
lative effects of all known and poten
tial hydroelectric sites and sources on 
the Deschutes River, its tributaries, 
diversion points, adjacent areas, and 
stream flows. 

The development of a program in recogni
tion of the ~umulative effects to 
balance the conflicting µses of the 
natural resource and the hydroelectric 
projects as required by Statewide 
Planning Goal 5. 

The study of river and stream diversion 
canals to the extent funding is identi
fied for such purposes. 

Identification of current and potential 
river uses, and the economic value of 
such uses. 

Preparation of amendments to the Com
prehensive Plans and implementing 
ordinances to balance the conflicting 
uses on the Deschutes River, its tribu
taries, diversion points, adjacent 
areas, areas of special interest, and 
streamflows. 

During the study period, the County 
shall participate with the Power Council 
in the completion of the Power Council's 
hydroelectric study and take affirmative 
action with respect to the apparent con
flict between the provisions of PURPA 
and the Northwest Power Act in order to 
help facilitate resolution of the 
conflict. 

(6) Exemptions. The following shall be exempt from 
this Section: 
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(A) Continuation of a conforming or nonconforming 
use, or a conforming or nonconforming struc
ture, constructed prior to January 11 1984. 

(B) A use or structure, including a conforming or 
nonconforming use, or a conforming or noncon
forming structure, for which a minor site 
plan for the construction, alteration, 
restoration, or replacement is necessary. 

(C) Construction or reconstruction of a single 
family residence. 

(D) The reconstruction or repair of an existing 
dam, provided such reconstruction or repair 
does not alter the characteristics of the 
water impoundment and does not otherwise 
affect existing stream flow. 

(E) Any use or accessory use permitted outright 
or conditionally in the underiying zone 
pursuant to a Destination Resort approval, 
Planned Unit Development approval, master 
plan approval, or site plan approval dated 
prior to January 1, 1984. 

Section 2. This Ordinance is repealed February 1, 1986, or 
upon the completion of the study provided for in Section 23A of 
Ordinance No. PL-11, Bend Urban Growth Boundary Zoning Ordinance, 
as amended, and the adoption of a recommended comprehensive plan 
and implementing ordinance amendments, whichever occurs first. 

Section 3. This Ordinance being necessary for the immediate 
preservation of public peace, health and safety, an emergency is 
declared to exist, and this Ordinance takes effect on its 
passage. 

DATED this day of 

ATTEST: 

Recording Secretary 
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ALBERT A. YOUNG, Chairman 

LOIS BRISTOW PRANTE, Commissioner 
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LEGISLATIVE FINDINGS 

The following Legislative Findings are hereby made in 
support of adoption of Ordinance No. 83-066. 

l. Statewide Planning Goal 5 requires the users of land within 
the State "[t]o conserve open space and protect natural and 
scenic resources", by developing "[p]rograms that will: (1) 
insure open space, (2) protect scenic and historic areas and 
natural resources for future generations, and (3) promote 
healthy and visually attractive environments in harmony with 
the natural landscape character . " Statewide Planning 
Goal 5 further provides that, "[w]here conflicting uses have 
been identified the economic, social, environmental and 
energy consequences of the conflicting uses shall be 
determined and programs developed to achieve the goal." 

2. The Bend Area General Plan (Plan), portions of which are set 
forth irr- Appendix "A", identify uses f6r the Deschutes 
River, its tributaries, diversions, adjacent areas, and 
stream flows, all of which are hereinafter referred to as 
the "Deschutes River", which are intended to implement 
Statewide Planning Goal 5. 

3. Hydroelectric projects on or adjacent to the Deschutes 
River, or which divert water from the Deschutes River, 
conflict with the Plan and no program has been developed by 
Deschutes County to achieve Statewide Planning Goal 5. 

4. The Plan provides that tourism and recreation are critically 
important components of the local economy. The economic 
elements of the Plans make it imperative that the Deschutes 
River be preserved as a resource to be utilized by tourists. 

5. A number of Federal acts and actions have been promulgated 
which may impact the Deschutes River, such as the Northwest 
Conservation and Electric Power Plan (Power Plan) developed 
pursuant to the Pacific Northwest Electic Power Planning and 
Conservation Act (Northwest Power Act) as adopted by the 
Northwest Power Planning Council (Power Council), the 
Columbia River Basic Fish and Wildlife Program (Fish Plan) 
as adopted by the Power Council, the Public utilities 
Regulatory Policy Act (PURPA), and the u. S. Forest Service 
Deschutes Forest Plan (Forest Plan). 

6. A number of applications for hydroelectric generating 
facilities and diversions have been filed for in the 
Deschutes River Basin. 

7. The Fish Plan and Power Plan adopted by the Power Council 
identify serious potential cumulative impacts from hydro-
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electric generating and diversion facilities which cannot be 
assessed by evaluating projects on a case by case basis. 

8. The necessary studies, including environmental impact 
studies, to determine the cumulative impacts of the con
struction and operation of hydroelectric diversion, gener
ating, and transmission facilities on the economic, social, 
environmental and energy consequences of identified and 
potential conflic~ing use5 o~ ~h~ ~~2ci1ut9s River which are 
a condition precedent to the implementation of programs to 
meet Statewide Planning Goal 5 have not yet been 
accomplished. 

9. The Deschutes River, conserved as open space and protected 
as a natural and scenic resource, is a critically important 
component to the tourism and recreation industry in 
Deschutes County. 

10. Hydroelectric generating and diversion facilities impact 
open space, natural and scenic resources, and recreational 
opportunities which are among the basic elements of a 
successful tourist industry. 

11. The Federal Power Act (FPA) which created FERC specifically 
recognizes "state action". The Act provides that FERC's 
powers shall not be exercised as • ••• affecting • or 
in any way to interfere with the laws of the respective 
state relating to the control, appropriation, use, or 
distribution of water used ••• for municipal or other uses 

. •, and Section 9(b) of the FPA requires compliance 
with local laws implementing state action before developing 
the use, diversion, or appropri~tion of water, water course 
bed, or watercourse bank. 

12. The Power Plan states that the Power Council will conduct, 
during the next two years, a stream-by-stream analysis to 
rank hydroelectric sites according to their impacts on fish 
and wildlife. 

13. The Oregon Economic Department has determined that in 1982 
out-of-state tourism spent $100,000,000 in Deschutes County. 

14. The Department of Fish and Wildlife has estimated fishing 
and hunting generate up to $10,0QQ,000.00 to the Deschutes 
County economy annually. 

15. The condition of the Deschutes River may be irreparably 
damaged as a tourist attraction, a recreational resource, a 
fish and wildlife habitat, a scenic waterway, and a gener
ally clean and safe natural resource by the unstudied 
placement of any of the proposed hydroelectric generating 
facilities or other major new facilities in and around the 
City of Bend. 
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16. The State Attorney General has recognized local jurisdic
tion's land use role in the use and development of water 
resources such as found in the Deschutes River Basin, and 
the authority of the local jurisdiction to adopt ordinances 
regulating the land use aspect of such resources. 

17. That exemptions from the standards and criteria in the 
Ordinance are based upon the recognition of prior approvals 
and uses which at most represent minor impacts and are in 
conformance with the Plan and implementing ordinances, or 
may be continued pursuant to existing State law. 

DATED this day of 

ATTEST: 

Recording Secretary 
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BOARD OF COUNTY COMMISSIONERS 
OF DESCHUTES COUNTY, OREGON 

ALBERT A. YOUNG; Chairman 

LOIS BRISTOW PRANTE, Commissioner 

LAURENCE A. TUTTLE, Commissioner 
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APPENDIX A 
Bend Area General Plan 

Pertinent Deschutes River Goals and Policies 

Ooen La?J.ds -

The open land section of the plan deals with three basic types, forests, urban area 
reserve, and areas of special interest - private and public open space. 

Areas of Soecial Interest - Private and Public Open Space 

1. The banks and canyon of the Deschutes River shall be retained as public or 
private open space throughout its entire length within the planning area except 
in the intensively developed central part of the community. 

2. Major rock outcrops, stands of trees or other prominent natural features shall 
be preserved as a means of retaining the visual character and quality ·or the 
co~unit:r. 

Outside the Urban Growth Boundary the policies and requirements of the Deschutes 
County Year 2000 Comprehensive Plan' shall apply. Decisions ·along the boundary that 
may impact natural resource lands outside the boundary will be coordinated with the 
County, and preference will be given to the protection of such adjacent reso~rces 
through the de•relop:::e?J.t review process; Areas of special interest identify lands 
along the banks of the Deschutes River. These areas are also basic habitat. The 
following policies and goals shall also apply. 

Fish and Gane 

The pri:!ary goals for the protection of the fish and wildlife habitat within 
urban area are: 

1. To conser .. re the e:-:istin.g riparian zone along the Deschutes River. 
2. To ;rc.,~id-a fer !)t:.Olic access to this scenic and attr-:ictive resou:-GS'. 
3. To pr:J•:i,.ie :::.ore p:irk and trn.ils along the river. 
4. To allot~· th·3 .:;c::,-:u....'1i ty fle:dbili ty in reviewing development proposals wi :~:::..:i. 

the ar::J.~ of :Jpecl.J.l interest thc.t; would award 3uparior- desib~; t!1:ic 5r:i::::: 
publ:.:.: :.889!:.J .:::.r .. d deC.ication of 1.:1.Ild to the public: that g-r~1t sce~:ic o:- -::2•.relc;:
men'C 8C..3e::envc to a public body or recognized con::H.:lr~-:itiun OI'b:lni:::.'.ltion; J.n.J. 
still :naintains the scenic resources and protects or enl1ances the wildli:'a habi
tat or that can ba judged to be a reasonable trade-off in vnluos for the public. 

Stro.to~ies .:ind Policias: 

r.~ :;._ ..... ; .. ··-·, ··- -
tho cicve.!.op:iole ~ortion or' the parcel affected. 

2. The ci tj~ and cou:1<cy sh:ill review dovelop=ent propo~als th:it include lane i:1 
ar9az .:!csign:ited .'ls area3 of Gpeci3.l interest for tho public bcnefi ts tf . .J.t: C3.!! 
be ~ai::ed u:-.Cer p.reser·1a~icn or Uevelcp:ient. Th8 city and cou..'1t:r ::.a.y al:::..: 
tto3e t!ev9lop::::en~5 that are noc subject to r.atur:il h:i::ards; t!:.:i.t ·.;ould :::)': 
inflict ir:-aversible har:: to the ripari.1n. :one; th:it ~ould ent.1r.ce publ:.:: 
ope=. .3p.J.ce, ~:l.r:.;:.s. a~d :.lc~e.3!3; ';i:'..!.: =:::i.·1e e.x.c8ll·2:::.:;:: ·:J:"' .:'2:1i~. ;:--:~:'....:.e ·.-:....!. 
ease::.cnt; C!" fae :.:.tle 3.ccess for t~9 pu'.J.!.ic :a tt.e t"i'".;e!", eit!'.-2!" '.ls ~3.r~ ::
t::-1il.5; 1~:j- ..:.:ir.r:.~ out t!'.'3 :.!l:er:.t of t=:.:-: ?:'.l.::i. :o e~.:J.L;;~J :!::.e ·r1r:.e::r u.d :.:.·,..'.l
bi::.--:: ... of ::..::;;>- 2e::'i "Gr::~ Ar'=':i. 



. ' ·. . 
Append:!.."< B 
Page 2 

3. Any development within 100 feet of the water's edge shall be subject to a con
ditional use and design review procedure, taking into account the goals for 
the areas of special interest and the protection of fish and wildlife habitat. 

4. The county and city shall apply the requirements of the deer winter range over
lay zone to any development in the urban reserve area adjacent to or within 
one mile of the WA designation on the county plan or zoning maps. 

T~e Deschutes River represents a significant sensitive area within the Urban Growth 
Boundary, and the upmost care shall be taken in any development that occurs so 
that the public is benefitted by any changes that may occur in the existing charac
ter of the river or riparian zone. 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
_,.,-<" .£0(, 

Hearing Sectf~n 

OF THE STATE OF OREGON 

In Re: ) 

i : 0 2 () 1385 
·'~'.":,"·,"~~: ·_-: 

... < ·,':;-~~' .. :~~~·:_' 
: .· .. o;·c""";;" ·' -.• · ·; ;;;;-'~L:d>c ) 

LAVA DIVERSION PROJECT ) 
FERC No. 5205 ) 
Deschutes County, Oregon) 

BRIEF OF RESPONDENT DEPARTMENT 
OF ENVIRONMENTAL QUALITY 

STATEMENT OF THE CASE 

Summary of Facts 

General Energy Development, Inc., (GED) holds Permit 

No. 5205 issued by the Federal Energy Regulatory Commission 

(FERC) to plan and design the Lava Diversion Hydro Project on 

the Deschutes River south of Bend, Oregon. Before FERC may 

issue a license to construct, § 401 of the Clean Water Act 

states that the license applicant shall provide the licensing 

agency (here FERC) a "certification from the state in which 

the di.scharge originates or will origi'.nate . . that any such 

discharge will comply with the applicable provisions of §§ 301, 

302, 303, 306 and 307 of this act • and with any other 

appropriate requirements of state law set forth in such cer-

tification . " 33 u.s.c. § 1341 .. 

The Oregon Department of Environmental Quality (DEQ) denied 

issuance of certification on two bases. First, eight areas of 

potential water quality impacts were not adequately addressed by 

GED. These areas have now been addressed to the satisfaction of 

the DEQ and are no longer at issue here. Second, GED did not 

supply DEQ a statement of compatibility with the Deschutes County 
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comprehesive plan and land use ordinances. Oregon law requires 

that any state agency decision which affects land use be made in 

accordance with local comprehensive plans and ordinances. DEQ's 

land use procedures provide the statement of compatibility shall 

be issued by the appropriate local government. Deschutes County 

has not issued this statement. 

In December of 1983 Deschutes County passed ordinances 

Nos. 83-058 and 83-066. (The first of the two similar ordinances 

is included in the appendices at App 11.) These ordinances limit 

hydroelectric development on the Deschutes River pending the 

completion of a study assessing the cumulative impacts upon the 

environment of the numerous planned projects. Until the study is 

completed, any project must meet the special standards of the 

ordinance and obtain.a conditional t.1se permit. No such study has 

yet been completed, and GED has not yet applied for a conditional 

use permit. 

Since no factual issues exist, the parties have agreed to 

have this matter brought before the commission without a prior 

hearing. The only issues presented for the commission are legal 

and policy issues. 

Summary of Argument 

GED raises three issues in its appeal of DEQ's denial of § 401 

certification. The three issues and DEQ' s position thereon may 

be s~~marized as follows: 

1) As a matter of law, did Deschutes County err in failing 

to grant a statement of land use compatibility? 
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Deschutes County was not in err for failing to grant a state

ment of compatibility. Deschutes County's current zoning ordi

nances allow hydroelectric development on the Deschutes River 

only upon receipt of a conditional use permit. Deschutes County 

has never received a conditional use permit request from GED. 

Therefore, as the county property advised DEQ, there has not yet 

been a determination that the GED project is consistent with the 

Deschutes County plan and ordinances. 

2) Can DEQ deny § 401 certification for reasons other than 

water quality? 

Yes, DEQ can, and probably must, deny § 401 certification for 

a project that has not complied with state land use laws,, § 401 

of the Clean Hater Act allows the state to consider appropriate 

requirements of state law other than water quality requirements 

in granting § 401 certification. The statute's plain language and 

most relevant case law support a broad interpretation of the state's 

authority. In Oregon, state land use law requires state 

agencies to act in compliance with local comprehensive plans and 

ordinances. DEQ, following its regular land use procedures, 

requested that Deschutes County determine whether the project 

complied with the Deschutes County plan and ordinances. Since 

Deschutes County did not issue a statement of compatibility, DEQ 

property withheld § 401 certification. 

3) Did DEQ violate the consistency standard of ORS 183.484 

by not requiring previous § 401 applicants to obtain a statement 

of compatibility? 
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DEQ did not violate the consistency standard of ORS 183. 484 

by not requiring previous applicants to obtain a statement of 

compatibility. The reason GED was the first company required to 

supply a county compatibility statement was explained to GED by 

letter. Therefore, the consistency standard was met. 

?urthermore, DEQ was changing from erroneous to correct proce-

jure. Case law provides that correct agency procedure should not 

be reversed for inconsistency with prior erroneous procedure. 

DEQ's argument on each of these issues is set forth in full 

below. 

ANSWER TO FIRST ISSUE 

As a matter of law, Deschutes County was not in error for 

failing to grant the statement of compatibility. 

ARGUMENT 

st.ate agency decisions affecting land use must be compatible 

with local comprehensive plans and ordinances. Oregon's land use 

laws provide in pertinent part: 

. state agencies shall carry out their 
planning duties, powers and responsibilities 
and take actions that are authorized by law 
with respect to programs affecting land use 

. in a manner compatible with . 
[c]omprehensive plans and land use regulations 

. ORS 197.180(l(b)1A) (Emphasis added). 

Deschutes County Zoning Ordinance No. 83-058 was passed in 

response to the potential adverse cumulative effects of the 

n~~erous proposed hydroelectric projects on the Deschutes River 

an3 its tributaries, diversions, adjacent areas, and strear.-t 
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flows. The ordinance limits hydroelectric development until July 

31, 1985 to allow for completion of a cumulative effects study. 

The study is intended to allow compliance with Statewide Planning 

Goal 5 which requires the users of land within the state "[t]o 

conserve open space and protect natural and scenic resources by 

developing [p]rograms that will: ( 1) insure open spaces, ( 2) 

protect scenic and historical areas and natural resources of 

future generations, and (3) promote healthy and visually attrac

tive environments in harmony wilth the natural landscape 

character . " OAR 660-15-000. No programs have been deve-

loped to implement Goal 5. Development of proposed hydroelectric 

projects on the Deschutes River could severely impact the coun

ty's ability to implement programs designed to meet Goal 5. 

Inability to meet Goal 5 could result in diminution in the tens 

of millions of tourist dollars spent annually in Deschutes County 

by tourists drawn to the area for its recreational opportunities. 

See Deschutes County Ordinance No. 83-058. 

(App. 11. ) 

Until the cumulative effects study is completed, the ordi

n.ance allows hydroelectric projects only as a conditional use. 

However, Deschutes County has never received an application for a 

conditional use permit from GED. (App. 23-24, October 10, 1984 

letter from Deschutes County Commission to DEQ.) As a result, 

Deschutes County has not issued GED a statement of compatibility 

with the county's comprehensive plan and land use ord~nances. 

Until the permit process is complete, there is no final deter-
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mination that a project will be compatible with the standards of 

the ordinance. Therefore, Deschutes County was correct in not 

issuing GED a statement of compatibility. 

DEQ's practice of relying upon a local government's interpre

tation of its own land use ordinances makes good sense as a matter 

of practical administration and policy. As a matter of law, this 

practice has also been specifically upheld by the Oregon courts. 

Schreiner' s Gardens v. DEQ, 71 Or App 381, P2d ( 1984) ---
(upholding DEQ's reliance on Marion County's land use findings 

with respect to the waste burning facility). 

Even if DEQ could overrule a local government's interpreta

tion of its own ordinances, there is no reason to do so in this 

case. It is beyond debate that Deschute County's current ordi

nances require that hydroelectric projects obtain a conditional 

use permit and that no such permit has been issued in this case. 

If GED is dissatisfied with the result in this case, its remedy 

is with the county, not DEQ. 

ANSWER TO SECOND ISSUE 

DEQ can deny § 401 certification for reasons other than water 

quality. 

ARGUMENT 

A. Introduction 

The Clean Water /\ct establishes a joint system of 

state and federal control designed to preserve, protect and 

improve the nation's waters. The En vi ronnental Protection Agency 
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(EPA) serves as the overseer of the programs L"plemented under 

the Clean Water Act. However, the Act grants the states broad 

regulatory powers. This is apparent in the purposes and policy 

of the Act set out in 33 U.S.C. § 1251 as follows: 

. it is the policy of the Congress 
to recognize, preserve, and protect the pri
mary responsibilities and rights of states to 
prevent, reduce, and eliminate pollution, to 
plan the development and use (including 
restoration, preservation and enhancement) of 
land and water resources . (Emphasis 
added.) 

Mindful of this purpose, Congress granted the states regula-

tory veto power of FERC's hydroelectric project licensing 

authority by requiring FERC applicants for licenses to obtain 

state certification. Without state certification, or a waiver 

from the state, FERC may not grant a license to construct or 

operate a hydroelectric power facility. § 401 provides in per-

tinent part: 

Any applicant for a federal license or 
permit to conduct any activity • • which may 
result in any discharge into the navigable 
waters, shall provide the licensing or per
mitting agency a certification from the state 
in which the discharge originates or will orig-
inate . . that any such discharge will 
comply wilth the applicable provisions of 
§§ 301, 302, 303, 306 and 307 of this act. 
and with any other appropriate requirements of 
state law set forth in such certification. 
33 u.s.c. § 1341. 

Thus, § 401 provides a state two means of conditioning or 

refusing to certify a hydro project. First, under§ 40l(a), state 

certification may be withhela if the project would impact water 

quality. Second, § 40l(d) provides the project must comply with 
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"any other appropriate requirements of state law." The scope of 

§ 40l(d) is at issue in this case. 

B. Plain Meaning 

Whenever possible, statutes are to be construed to give 

effect to their plain meaning. The plain meaning of § 401 is 

clear. By requiring compliance with particular sections listing 

water quality criteria and then providing that projects must meet 

"other appropriate requirements of state law", it is clear 

Congress did not intend to limit the scope of § 40l(d) to state 

1 aws pertaining to water quality. § 401 ( d), in addition to the 

"other appropriate requirement" language, also lists the water 

quality criteria sections. By explicitly requiring compliance 

with "other appropriate requirements of state law", Congress 

intended the states flexibility in considering § 401 cer

tification. A plain meaning reading of § 401 supports DEQ's 

action of denying certification to GED for failing to comply with 

Oregon's land use laws. 

c. Case Precedent 

The case law interpreting the scope of § 401 also supports the 

action taken by DEQ. 

In Roosevelt Campobello Int'l Park Comm'n v. Environmental 

Protection Agency, 684 F2d 1041 (1st Circuit 1982), the State of 

Maine imposed conditions on a proposed oil refinery under the 

State Siting Law. EPA declined to incorporate these conditions 

into the NPDES permit granted to the project applicant. The cir-

cuit co11rt addressed two issues: 1) were the state conditions 
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water quality related, and (2) was EPA required to include the 

conditions in its NPDES permit? n1e Administrative Law Judge 

(.l\LJ) held that the state may not impose permit restrictions 

unrelated to water quality standards, effluent limitations or 

schedules of compliance. The court disagreed stating: 

Petitioners argue, with some force, that 
the conditions listed above are related to 
water quality . . We believethat the ALJ 
made a more fundamental error by seeking to 
determine which requirements of state law were 
appropriately affixed to the state's cer
tification. Section 401 of the CWA empowers 
the state to certify that a proposed discharge 
will comply with the Act and 'with any other 
appropriate requirement of state law.' Id. at 
1036. 

The court in essense rendered the first issue moot by its 

holding on the second issue. It was unnecessary to determine 

whether the conditions were water quality related because states 

may impose conditions not related to water quality on § 401 cer-

tification as long as the conditions are supported in state law. 

Following this reasoning, DEQ was correct in denying cer-

tification to GED. By failing to obtain a statement of com-

patibility with the Deschutes County plan and ordinances, GED was 

not in compliance with Oregon state law. State law requires this 

s tate:nent of compatibility before agencies may act. Therefore, 

DEQ has the discretion, if not a mandate, to assure compliance 

with the Oregon land use law when taking action under § 401. 

The New York courts have also considered the scope of § 401. 

In de Rham v. Di,amond and Consolir'!ated Edison Co., 32 NY2d 34, 

295 NE2Cl 763 (1973), e'1vir::inmental groups sought to overturn the 
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State Commission of Environmental Conservation's granting of cer-

tification. The issues were: 1) whether the commissioner acted 

arbitrarily and capriciously, and 2) would the project damage 

water quality leading to impact upon the fishery resource? 

The court stated: 

Congress did not empower the states to 
reconsider matters, unrelated to their water 
quality standards, which the Power Commission 
has within its exclusive jurisdiction under 
the Federal Power Act . [T]he 
Commissioner has neither the authority nor the 
duty to delve into the many other issues which 
had been investigated and decided by the 
Federal Power Commission Id. at 768 
(Emphasis added). 

The court was indicating the state agency may not reconsider 

matters under the jurisdiction of the Power Commission that had 

already been investigated. The Power Commission had already con-

ducted a study assessing the probable damage to fishery 

resources. Therefore, the CEC could not reconsider this matter. 

However, many matters of state law affecting hydropower projects 

are not under the jurisdiction of FERC. Therefore, FERC would 

not have considered them. Under § 40l(d), states may consider 

state laws during § 401 certification proceedings. 

FERC has not considered whether the GED project would meet 

the Deschutes County comprehensive plan and land use ordinances. 

When DEQ requested a certificate of compliance with the plan and 

ordinances, it was not reconsidering anything FERC had already 

investigated. This assessment was purely a state law require-

nent. Therefore, DEQ properly considered the Deschutes County 

plan and ordinances, which it must consider under state law, in 

denying GED's application for certification. 
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Furthermore, in de Rham, the court did not directly address 

language resembling current§ 40l(d). The issues were restricted 

to the petitioner's concerns regarding whether the state com

mission had adequately addressed water quality concerns. The 

petitioner was not claiming the commission failed to consider 

"other appropriate requirements of state law" . Rather, the 

petitioner claimed that licensing of the facility would lead to 

water quality degradation. The difference in breadth of the 

inquiry in de Rham as compared with the case at hand diminishes 

the value of any dictum in de Rham discussing the scope of§ 40l(d). 

The New York courts also addressed § 401 in Power Authority 

of State of New York v. Williams, 60 NY2d 315, 457 NE2d 726 

( 1983). In this case, the State Department of Environmental 

Conservation denied the power authority's application for a § 401 

certification. This denial was predicated solely on water 

quality standards. The issue on appeal was whether the state 

depar~:nent could consider granting a § 401 certification because 

the project offerred the sole means to meet the energy needs 

described in the State Energy Master Plan even when the project 

would violate applicable water quality standards. The court held 

that the state department could not balance the need for the pro

ject with the water quality impacts the project would produce, as 

mandated in the State Energy Law, because this balancing test was 

within FERC's jurisdiction. 

;·/illiams is clearly distinguishable from the case at hand . 

In '·7illiams, the state (1epart:nent could not comply with both 
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federal and state law. "[W]hen compliance with federal and state 

regulations is a physically impossibility", state law may be 

preempted. Florida Lime and Avacodo Growers, Inc. v. Paul, 373 

US 132, 142-43 (1963). However, as discussed above, DEQ acted 

within the bounds of both state and federal law. In this case, 

DEQ was not acting in violation of the Clean Water Act. To the 

contrary, DEQ was considering "other appropriate requirements of 

state law" when it required compliance with the Deschutes County 

plan and ordinances. Therefore, DEQ' s action was proper. 

D. FERC Preemption 

Opposing counsel contends the Federal Power Act preempts 

state licensing and permit functions for. hydropower except for 

water quality concerns preserved by § 401 and cites First Iowa 

Hydro-Electric Cooperative v. Federal Power Comm'n, 328 US 152 

(1946). The precedential value of First Iowa has been weakened 

by recent court opinions. 

In California v. United States, 438 US 645 (1978), the court 

interpreted § 8 of the Reclamation Act, 43 u.s.c. § 383, as applied 

to conditions placed by the State of California on water permits 

issued for the construction of the New Melones Dam. § 8 

provides: 

. nothing in this Act shall be 
construed as affecting or intended to affect 
or to in an way interfere with the laws of any 
state or territory relating to the control, 
appropriation, use or distribution of water 
used in irrigation 43 U.S.C. § 383. 

This language is very similar to that in § 27 of the Federal Power 

Act. Despite the plain language meaning of § 27, the Supreme 
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Court in First Iowa determined § 27 merely preserved proprietary 

rights, i.e., that the section's only function was preservation of a 

state's right to compensation for injury to vested water rights. 

The court looked to interpretations of § 8 of the Reclamation Act 

for guidance. First Iowa, supra at 1 76. In California v. 

United States, the court held that the conditions imposed by 

California were valid, if the condition actually imposed was not 

inconsistent with the congressional directives as to the New 

Melones Dam. See California v. United States. This language 

should also be read to limit § 27 of the Federal Power Act since 

t11e court has discussed § 27 of the Federal Power Act and § 8 of 

the Reclamation Act interchangeably. Thus, a state law not in 

direct conflict with a federal law, i~, when compliance with 

both federal and state law is not physically impossible, is 

valid. 

In this case, there is no direct conflict. Federal law 

provides that state law must be satisfied before issuance of a 

§ 401 permit. State law provides that comprehensive plans and 

ordinances must be considered by DEQ before providing § 401 cer-

tification. Both federal and state law were concurrently 

satisfied by DEQ's action. Therefore, state law is not preempted 

and DEQ's action was proper and valid. 

In another recent Supreme Court case, the "superagency 11 

powers FERC has assumed regarding hydropower licensing have been 

further limited. Escondido Mutual Water Co. v. La Jolla Band of 

~·1ission I11dians. us 104 S Ct 2105, 80 L Ed 2d 753 
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(1984) involved the meaning of§ 4(e) of the Federal Power Act. 

16 u.s.c. § 797(e). This section gives the agency having juris-

diction over federal reservations the power to impose conditions 

on FERC power projects passing over these lands. FERC rejected 

or 'T!odified conditions imposed by the Secretary of the Interior 

upon a project passing through several Indian reservations. The 

court held that the conditions were binding upon FERC. 

In reaching this decision, the Suprel'1e Court has recognized 

that FERC licensing involves shared powers and that FERC does not 

have exclusive jurisdiction over hydropower licensing. 

E. State Land Use Laws 

Any DEQ decision which affects land use must be made pursuant 

to local comprehensive plans and land use ordinances. ORS 

chapter 197 prov~des in pertinent part: 

• state agencies shall carry out their 
planning duties, powers and responsibilities 
and take actions that are authorized by law 
with respect to programs affecting land use 

• in a manner compatible with . 
comprehensive plans and land use regula-
tions . ORS 197.lSO(l)(b)(A). 

The land use laws also require that each state agency prepare 

and submit to the Land Conservation and Development Commission 

(LCDC) a coordination agreement. ORS 197.180(2)-(6). Among 

other requirements, the agreement must list the agency's rules 

and programs affecting land use. §_ee OAR Chapter 660, Division 

330 (LCDC's administrative rule on state agency coordination 

agreements). 

DEQ has ad0pted such an agreement, and it has been reviewed 

and approved by LCDC. (Pertinent portions are attached at 
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App 1-10.) The agreement specifically identifies § 401 cer-

tification as a decision affecting land use. (App 10.) 

DEQ's coordination agreement is consistent with Oregon case 

law, which has broadly construed what actions constitute land use 

decisions. In Peterson v. Klamath Falls, 299 Or 249, 

P2d (1977), a decision by the City of Klamath Falls 

to annex land outside its borders was held to be a land use 

decision. Peterson also established the general test of what is 

a land use decision: will the decision have "a significant 

impact on present or future land uses . 11 ? Id. at 254. 

There is little doubt that a decision involving a 

hydroelectric project on the Deschutes River will have such a 

"significant impact". Water is the blood of arid Deschutes 

County. Water related recreation results in the annual influx 

of tens of millions of tourist dollars into Deschutes County. The 

availa_bility of water has a direct effect upon the county's abi-

lity to accommodate growth. 

The Final Deschutes County Year 2000 Comprehensive Plan, 

adopted in November of 1979, recognizes the vital importance of 

water resources to the county: 

Water in adequate quality and quantity 
is important to all communities, but in a 
semi-arid region such as where Deschutes 
County is located it is of particular impor-
tance . Unfortunately, inadequate infor-
mation exists on water supplies and on water 
quality. The County Health Division, Oregon 
Health Division, DEQ, and U.S. Geological 
Survey are all presently involved with 
studies or ongoing programs to provide a 
greater understanding of t11e are-:i' s v;ater 
resources. Given the unexpected continued 
g rowtl1 of the area and the existence of water 
quality and quantity problems already, the 
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results of these studies will prove useful 
in updating this plan and safely accom
modating the new growth while protecting 
existing industries and residents. Deschutes 
County Comprehensive Plan at 138-39. 
The County shall conduct a study of the 
legal, economic and environmental consequen
ces of the use of irrigation water for non
agricultural uses. Deschutes County 
Comprehensive Plan at 140. 

Other decisions regarding utilization of water resources have 

been held to be land use decisions by the Oregon courts. For 

example, the Department of Fish and Wildlife's determination of 

whether or not to issue a salmon hatchery permit was held to be a 

land use decision. Federation of Independent Seafood Harvesters 

v. Fish and Wildlife Commission, 291 Or 452, 632 P2d 777 (1981). 

Similarly, a state permit authorizing the spraying of the pesti-

cide Sevin in the Tillamook Bay was held to be a land use deci-

sion. Audubon Soc'y v. Department' of Fish and Wildlife.,. 67~ or 

App 776, 681 P2d 135 (1984). 

DEQ has regularly relied upon a local government's interpre-

tation of its own ordinances. This approach has been specifi-

cally upheld by the Oregon courts. Most notably, the Court of 

Appeals recently held that DEQ properly relied on the decisions 

of Marion County regarding whether the operation of a waste 

burning facility met the Marion County plan and ordinances. 

Schreiner's Gardens v. DEQ, 71 Or App 381, P2d 

(1984). Schreiner's Gardens is directly parallel to this case in 

that the county's ordinances required a conditional use permit, 

and DEQ issued its permit subsequent to and in reliance upon the 

local permit. 
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Contrary to petitioners assertion, DEQ has not delegated to 

Deschutes County veto power over proposed hydroelectric facili-

ties. Rather, DEQ is simply deferring interpretation of 

Deschutes County's ordinances to the body best able to perform 

tc1is function, the body which promulgated these ordinances. 

F. Summary Discussion of the Law as Applied to this Case 

As the above discussion should demonstrate, DEQ is allowed 

to, if not required to, consider state land use law in deciding 

whether to grant § 401 certification. 

§ 401 plainly states that "a discharge will comply with any 

other appropriate requirements of state law''. State land use law 

requires DEQ to consider comprehensive plans and land use ordi-

nances when making decisions affecting land use. DEQ's coor-

dination agreement with LCDC lists § 401 certification as a 

decision affecting land use. Furthermore, a major decision 

affect.ing the use of waters in Deschutes County clearly has a 

"significant impact on present or future land uses", thereby 

satisfying the Petersen test as a land use decision. 

Therefore, at least under current statutes and rules, DEQ 

must consider the Deschutes County plan and ordinances during 

§ 401 certification. Deschutes County has concluded and advised 

DEQ that the Lava Diversion Project is not consistent with the 

county's ordinances. As a result, DEQ properly denied§ 401 cer

tification to GED. 

DEQ has traditionally deferred to local government's 

interpretation of its 01,vn ordina11ces. This approach has been 
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upheld by the Oregon courts. Schreiner's Garden v. DEQ, 

7 1 Or App 381, P2d (1984). DEQ was therefore correct 

to do so in this case. 

The pervasive preemptive powers assumed by FERC under the 

Federal Power Act have diminished since First Iowa. The Supreme 

Court in California v. u.s. provided that state law not in direct 

conflict with federal law is valid and therefore not preempted. 

In this case, Oregon's land use laws are not in conflict with 

either the Federal Power Act or the Clean Water Act. The land 

use laws were promulgated to serve purposes different from either 

federal act. In fact, § 401 mandates that DEQ certify pursuant to 

"other appropriate requirements of state law". DEQ has obeyed 

both state and federal law in denying certification to GED. 

Although the courts have been divided on the exact breadth of 

§ 401, the most relevant case law supports DEQ's action in this 

case. In Roosevelt Campobello, the First Circuit chastised EPA 

for omitting from an NPDES permit conditions imposed by the State 

of Maine on a proposed oil refinery under the State Siting Law. 

The court held that § 40l(d) allows imposition of conditions unre-

lated to water quality. In the case at hand, DEQ conditioned 

§ 401 certification with the requirement that GED obtain a land 

use compatibility statement from Deschutes County. Following the 

reasoning of the First Circuit, this action was valid. 

The important policy considerations underlying DEQ's deci-

s ion in this case should also not be overlooked. Oregon leads 

the nation in comprehensive planned development of land and water 
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resources. Efficient use and development of the state's rich 

water resources is an integral part of the state's land use 

planning goals. § 401 certification is an important, if not the 

only, vehicle through which Oregon may influence hydropower 

development decisions on waters within the state. Until the 

courts or Congress clearly narrow the scope of § 401, Oregon 

s'1ocild join the states that have taken an assertive view of their 

authority. 

Deschutes County Ordinance No. 83-058 called for a hydro 

power development study to assess cumulative impacts upon the 

Deschutes River basin. The Oregon Department of Fish and 

Wildlife, Oregon Department of Energy, State Representative Tom 

Throop, and Save Benham Falls Committee all support the county's 

efforts. (App 27-39.) Thus, DEQ's decision in this case was not 

only within its apparent legal authority, but also was compelled 

by important policy considerations. 

ANSWER TO THIRD ISSUE 

DEQ has not violated the consistency standard of ORS 183.484 

by failing to require previous § 401 applicants to obtain a state

ment of compatibility. 

ARGUMENT 

?etitioner claims that DEQ acted inconsistently with its 

prior practice by requiring a statement of compatibility in this 

case. The Administrative Procedures Act provides in pertinent 

19 - BRIEF '.JF RESPONDENT DEPARTMENT OF ENVIRONMENTAL QUALITY 



The court shall remand the order to the 
agency if it finds the agency's exercise of 
discretion to be: . [i]nconsistent with 
an agency rule, an officially stated agency 
position, or a prior agency practice, if the 
inconsistency is not explained by the agency 

ORS 183.484(4) (b) (B) (Emphasis 
added). 

This project was the first project required to supply the DEQ 

with a local compatibility statement. However, this change in 

procedure was explained to GED in a letter dated September 7, 

1984. (_l\.pp 40, 41.) The letter stated: 

In the process of evaluating these 
requests, we consulted with our legal counsel. 
We were advised that ORS 197.180 requires DEQ 
actions which affect land use to be compatible 
with acknowledged comprehensive plans and in 
compliance with statewide planning goals. 
This statute also requires agencies to submit 
a program for coordination to Land 
Conservation and Development Commission (LCDC) 
for approval. DEQ's coordination program, 
which was certified by LCDC on March 30, 1983, 
lists certification pursuant to section 401 of 
the Clean Water Act as an aytion affecting 
land use. This coordination program specifies 
that DEQ will rely on a statement of com
patibility from the appropriate planning 
agency. 

DEQ has overlooked this provision and 
has not been properly addressing land use 
issues in the 401 certification process for 
the limited number of applications filed 
directly with DEQ. 

In this manner, the change in procedure was fully explained by 

the DEQ and, therefore, was not in violation of the consistency 

standard of ORS 183.484. 

Since becoming aware of the land use compatibility statement 

requirement, DEQ has required at least twelve proposed 

hydroelectric projects to supply these statements. (App 64-81.) 
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indeed, DEQ now requires local land use compatibility statements 

of all applicants for § 401 certification. 

Furthermore, even if the DEQ action in this case were found 

to be in cons is tent, the action would not be remanded by the 

courts. The Oregon courts have clearly held that changing proce-

d ure to correct prior erroneous procedure does not merit remand 

of proper procedures. 

P2d 85 (1982). 

See, e.g. Roth v. LCDC, 57 Or App 611, 646 

In conclusion, DEQ was correct in requiring a statement of 

compatibility in this case. GED was informed that DEQ was 

changing procedure to correct past inadequacies. The new proce

dures are correct, and the Adrriinistrative Procedures Act does not 

require agencies to continue prior erroneous or undesirable pro

cedures. Subsequent applicants for § 401 certification have been 

required to supply DEQ with statements of compatibility wi·th 

local comprehensive plans and ordinances. 
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CONCLUSION 

DEQ acted within its legal power in denying § 401 cer-

tification to GED. For the legal and policy reasons discussed 

above, this denial should be upheld. 

Respectfully submitted,* 

DAVE FROHNMAYER 

~J>~ 
~HUSTON 
Assistant Attorney General 
Of Attorneys for Respondent DEQ 

*This brief was primarily researched and written by Christopher 
Rycewicz, a second-year law school student on externship with the 
Oregon Department of Justice. 
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Water Quality ---------------------
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DEPAll:'I'MENT OF ENVIRONMENTAL QUALITY 
AGREEMENT FOR COORDINATION WITH 

LAND CONSERVA!rION AND DEVELOPMENT COMMISSION 

I. Introduction 

The Department of Environmental Quality (DEQ) agreement for coordination 
with the Land Conservation and Developnent Commission (LCDC) has been 
prepared to meet the requirements of ORS 197.180(2), and the LCDC 
Administrative Rule on state agency coordination agreements 
(OAR 660-30-000, amended July 9, 1982) 

These requirements, termed Key Elements pursuant to the rule are: 

l. List of agency rules and programs affecting land use. 

2. Program for cooperation with and technical assistance to local 
governments in the developnent of comprehensive plans. 

3. Program for assuring compliance with the Statewide Planning Goals 
and compatibility with local comprehensive plans. 

4. Program for coordination with other governmental agencies and tx>dies. 

The Department's agreement presented here includes a DEQ Land Use 
Coordination Handbook and DEQ Procedures Manual. 

The DEQ Land Use Handbook (hereafter ref erred to as Handbook) is to guide 
both writers and reviewers of local comprehensive land use plans in how 
to incorporate the Department's pollution control programs into the local 
plan. The handbook includes an introduction and sections for air quaJ.ity, 
water quality, solid waste management, and noise control and identifies 
those agencies with whom OEQ coordinates its activities. 

The DEQ Procedures Manual describes how land use compatibility statements 
will be incorporated into all DEQ Programs and Decisions affecting local 
90vernment. 

II. The Key Elements of DEQ's Coordination Agreement 

A. List of Agency Rules and Programs A:ffecting Land Ose. 

MKll09 

A summary of DEQ statutes, rules, programs and decisions and 
an identification of .those affecting land use is included in 
Attachments l and 2. 
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Rev. Mar. ll, 1983 

APP 3 



B. Program for Cooperation with and Technical Assistance to Local 
Gover nm en ts. 

1. Participation in Comprehensive Plan Developnent, 
Acknowledgment Review, Periodic Review and Plan Amendment 
Review: 

a. The DEQ Intergovernmental Coordinator will review plan 
materials to determine how ccxnpletely they address 
DEQ programs affecting land use. Assistance of the 
DEQ region or branch office and headquarters programs 
and the local planner and DLCD field representative 
will be solicited. This is to aid in identifying local 
environmental problems, appropriate environmental 
policies and in finding the appropriate references 
in the plans. 

b. All Comments and Objections will be compiled and 
adjusted for consistency by the Intergovernmental 
Coordinator, who then gains DEQ Director approval on 
any objections and routes the official DEQ response 
to the local jurisdiction and DLCD. 

2. Provision of Technical Assistance to Local Governments. 

a. Information fran DEQ: 

(1) The Handbook lists inforination which is avaiiable 
upon request. The Department can provide other · 
information on request about specific items not. 
contained in the publications ref erred to in the 
Handbook. 

A.PP 4 

(2) Informational reporits and other items such as those 
listed in the Handbook will routinely be mailed as 
soon as they are available to those on DEQ mailing 
lists including each DLCD field representative, the 
DLCD Director, the DLCD State Agency Coordinator, and 
each local planning coordinator. The Department 
expects the local coordinator to advise the cities 
and counties of material for review. Additional 
copies may be requested fran DEQ headquarters or 
regions, but budget constraints preclude us fran , 
routinely sending a copy to each city and county in 
Oregon. 

(3) The DEQ staff listed in the Handbook are 
designated as land use liaisons to assist in 
developnent and review of local comprehensive 
plans. 

MK1109 - 2 -
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(4) As necessary and financially feasible, DEQ will 
conduct workshops to acquaint local planners with 
DEQ programs. affecting land use. 

(5) As part of the plan update and periodic revie1<1 
process, DEQ will advise local jurisdict.ions of 
what new DEQ programmatic changes should be 
included in the plan. The DEQ will also formally 
notify. the jurisdictions of anr special subjects 
of environmental concern the jurisdiction should 
focus on in the plan update, 

b. DEQ assistance: 

(l) Requests for technical assistance should be made 
to the DEQ Intergovernmental Coordinator. 

(2) DEQ program, region, and public affairs staff 
are available on a limited basis to brief or hold 
discussions with local planners and citizen 
groups. Where appropriate, local officials will 
be invited to accompany DEQ staff on field 
investigations to pranote mutual understanding. 

C. Program for Assuring Conformance with the Goals and Canpatibility 
with Canprehensive Plans. 

MK1109 

The DEQ programs and decisions are related primarily to LCDC 
Goals 6 (Air, Water· and 'Land Resources Quality) and 11 (Public 
Facilities and Services). DEQ implementation of environmental 
quality programs may also relate to other LCDC Goals. DEQ· · 
understands that all 19 LCDC Goals must be considered by local 
governments and overall Goal conformance and canprehensive plan 
compatibility assessment developed by the appropriate local 
government in considering any proposed project or program. It 
is beyond DEQ's authority and expertise to make such conclusory 
assessment. 

The following will be used by DEQ to assure that its programs, 
rules and decisions affecting land use conform with the Statewide 
Planning Goals and are compatible with local comprehensive 
plans. 

1. Programs and Rules Affecting Land Ose 

a. DEQ initially reviewed its programs and rules affecting 
land use in 1978, noting that revisions to rules would 
begin if DEQ found a program or rule not in 
conformance. 

- 3 -
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b. To assure that new DEQ programs.and rules affecting 
land use conform with LCDC Goals and are compatible 
with the local comprehensive pl~n, DEQ will send a 
public notice 0£ new or amr-:nd.s!'.:: :~}.:'~>gr,~s a11d rules, 
and other appropriate items affecting local 
comprehensive plans to affected local governments, 
state and federal agencies as much in advance of DEQ's 
final decision as possible, but with at least the 
minimum notice required by law. This public hearing 
notice will state DEQ's. determination of Goal 
compliance and plan compatibility. (See the DEQ 
Procedures Manual for details about the notice.) 

c. The DLCD may request a public hearing to review any 
concerns with the rule or program. If no request is 
received by the DEQ within 15 days, it will be assumed 
that the DLCD agrees with the DEQ findings regarding 
Goal compliance and plan compatibility. 

Decisions Affecting Land Use 

a. Non site-specific decisions affecting land-use,~suchc 
as plans, grants and other items affecting local plans; 
will follow public notice procedures outlined in 
Section c. 1. above. 

b. The DEQ administrative procedures for all site-specific 
decisions on new or expansion ·projects a:ffectin<Jr ];and·,.· 
use require a •statement of compatibility" with the 
acknowledged local comprehensive plan and zoning 
requirements or the LCDC Goals from the appropriate 
jurisdiction(s). The site-specific decisions affecting 
land use include; DEQ permits, facility plans, 
construction grants and loans, and notices of 
construction. (See Attachment 2 for list.) General 
procedures for submission of this •statement of 
compatibility• are outlined below. 

(1) When an applicant applies, it must supply with 
the application to DEQ a "statement of 
compatibility,• or evidence that the applicant 
has applied for such a statement before DEQ can 
accept the application as complete for 
processing. The local statement must indicate 
the compatibility of the proposed project under 
ORS, Chapter 197 with the Statewide Planning Goals 
or LCDC acknowledged local comprehensive plan 
and ordinances. 

- 4 -
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(2) If DEQ receives an affirmative local statement 
of compatibility, DEQ will rely on it as evidence 
that there has been a determination of 
compatibility with the Statewide Planning Goals 
or LCDC acknowledged local comprehensive plan 
and ordinances. 

(3) If DEQ does not receive a local statement with 
the permit application one of the following 
circumstances will apply~ 

(a) If the applicant has applied for but not 
yet received ·a local statement of 
compatibility, the DEQ may proceed with 
review of the application and inform the 
applicant that DEQ's decision (e.g. issuance 
of a permit) is not a finding of 
compatibility with the Statewide Planning 
Goals or the acknowledged comprehensive plan 
and that the DEQ's action is conditioned 
upon the applicant receiving a land use 
approval f ran the affected local government. 
If the. applicant, however, is the local 
jurisdiction, the application will not be 
processed until tbe statement of 
compatibility is received. 

(b) If a negative statement of compatibility. 
is received stating that the project is 
incompatible with the acknowledged plan and 
ordinances or the Goals, DEQ will notify 
the applicant that a decision cannot be made 
on the application. If the decision has 
already been made conditionally, it cannot 
becane effective. 

(4) Where more than one local jurisdiction has 
planning authority over a specific site, we will 
expect statements of compatibility fran each of 
these jurisdictions (e.g., city and county in 
urbanizing area). See Procedures Manual for 
details. 

(5) . The Department may petition LCDC for a 
compatibility determination and statement where: 

(a) A city or coui'lty negative compatibility 
determination and statement or no statement 
at all has been issued on a proposal needed 
to meet DEQ program requirements (e.g., 
sewage treatment plant modifications) or 

MK1109 - 5 -
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where a negative determination by a local 
jurisdiction is in a Goal area under DEQ 
jurisdiction by statute; or 

(b) A proposal appears to have major impact 
requiring a State determination of 
compatibility in addition to the local 
statement. 

D. Program for Coordination with Other Governmental Agencies and 
Bodies. 

MK1109 

The Department's program for coordination of DEQ actions with 
affected state and federal agencies and special districts 
includes the following. (See Attachment 3 for list of agencies.) 

1. Provision of information and call for C<Xll!llent on DEQ plans, 
programs, and decisions affecting land use as described 
above in Section II C (above). 

2. DEQ reaction to information and calls for comment from other 
agencies, including notices frcm the Executive Department, 
Intergovermnental Relations Division's "A-95" state 
clearinghouse and •one-Stop Permit" coordination center. 
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DEQ/DLCD CXJO!IDINATIOO AGIBF.MENr 
Attaehment l 

List and SU1111lacy of DF?jl PrOJr8D18 1 Rules and Decisions Affectil>;l Land Use 

.... 
I .... 

A. SOLID Wl\S'IE 

Program,ll?ecision 

1. Resource Conservation and 
Rerovery Act 

a. Planning & Implementation 

b. Open DllDp Inventory 

2. State Solid Waste Plan 

3. Canpletlon of Local 
Solid Waste Plan 

a. Cotnties with Plans 
not <Xmpleted (2) 

b. Update Existing Plans 

4. Grants for Seoondary Planning 

5. Loans foe Implementaticn 

6. Plan Review 

ID93.AF 
. Rev. Oc.t. 15, 1982 

SU1111lary 

Provides foe pcotectim of health and the environnent 
and ronservatlon of material and energy resources1 
pcohibits open d1111pa and pcovides funding. 

Establishes agencies responsible for planning and 
implementatim within solid waste areas. 

State to provide to EPA for publication a list of open 
dlllllp3 to be upgraded or closed. 

Canpllation of regional pl,ans and state policy toward 
solid waste (published in 1978) • 

Finish developnent of a local solid waste plan -
approved bY (BJ. 

Update plans to reflect current vol1111es, pcactioes 
and direction. 

Provide money for e,,Panded solid waste studies leading 
to implementation only on a hardship basis. 

Provide assistance for oonstroctim of specific systems 
or facilities. Must be detailed in or oanpatible with 
oompcehensi ve plan. 

Review and awcove plans for specific facility 
operation and construction. Must be canpatible with 
oomprehensi ve plan. 

Citations1 State & Federal 
Laws and Rules 

Public Law 94-580 (Federal) 

(C) 255. 20 (Feder al) 

State Plan, OAR 340-61-017 
(effective 1-30-80) 

ORS 459.015 - OAR 340-61-015 

ORS 459.015 - OAR 340-61-015 

ORS 459.015 - OAR 340-61-015 

ORS 468.220 (E) 

ORS 468. 220 (P) 

ORS 459.235 - OAR 340-61-005 
(amended September 1981) 

~ 
'd 
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D. ~'!ER (JJALITY (amt. I 

Proqram,lllecision 

7. Award of State Grant 
and Loan financial 
assistance foc sewerage 
wocks cnnstruction 

• 

8. A<ilptioo of standards and 
plans for sewage and 
industrial waste disposal 
of water quality 

9. Certifimtioo of 
Water Quality 
standards cnnplimce 
prior to federal 
permit issuance 

Sunmary 

DEQ may purchase bonds f oc local share of eligible 
sewerage works oonstruction. DEQ may, if specifically 
awroved l:y the legislature or legislative emergency 
legislative emergency board, grant frnds in haroohip 
cases foc sewerage wocks oonstru:::tlon. Frnds cnne fran 
State Pollution Control Bond Frnd. 

E~ a<ilpts and DEQ implements su:::h rules and standards 
are deemed necessary to oontrol waste water dispooal 
so as to p:event water pollutioo, health hazards and 
nuisance oonditions. E~ also ad:>pts and DEQ implanents 
su:::h standards and rules as. are necessary to ensure 
that beneficial uses of public waters are not impaired 
inadequate water quality, 

Rules p:esently exist foc on-site sewage disposal. 
These will be 1111enood fran time to time based on new 
infocmatioo and experience. Initial elem!'fltS of 
statewide Water Quality Management Plan have been 
established ty rule. These include beneficial uses 
to be protected, water quality .standards, minimun 
design criteria foc point source oontrols and general 
policies. The state plan is updated as necessary. 

DEQ must issw a oertificatlon that water quality 
standardl will not be violated before any federally 
lasted permit or license can he granted to a non
federal permittee foc actions in oc adjacent to a 
waterway which may result in a discharge of pollutants 
to the waterway. 

M.193.AF - f -
Rev. Oct. L t982 

Citations: State & Federal 
Laws and Rules 

ORS 468.195 et seq 
01\R 340-81--005 
et seq 

ORS 454.605 et seq 
ORS 468.020, 035, 
705 through 735, 
01\R 340-71 through -73, 
PL 92-500 
Sections 303 and 208 

Section 401 
PL 92-500 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 

An Ordinance Amenaing * 
Deschutes County Zoning Ordin-* 
ance of 1979, Ordinance No. * 
PL-15, as Amended, by the * 
Addition of the Deschutes * 
River Combining Zone, Provid- * 
ing For a Study Period, Pro- * 
viding For Exceptions, Pro-. * 
viding for Repeal; and * 
Declaring an Emergency. * 

ORDINANCE NO. 83-058 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, 
OREGON, ORDAINS as follows: 

Sect·ion 1. Ordinance No. PL-15, Deschutes county Zoning 
Ordinance of 1979, as amended, is amended by the addition of . 
Section 4.195, Deschutes River Combining Zone, as set out below: 

•section 4.195. Deschutes River Combining zone. 
DR. In any Deschutes River Combining Zone the 
requirements and standards of this Section shall apply 
in addition to those specified in this Ordinance for 
the underlying zone and other applicable combining 
zones. In the event of a conflict in requirements and 
standards of this Section with the requirements and 
standards for the underlying zone, or.other applicable 
combining zones, the provisions of this Section shall 
take precedence. 

(1) Purpose. The purpose of the Deschutes River 
Combining Zone is to maintain the quality and 
quantity of the streamflows; to protect fish and 
wildlife; and protect the visual, environmental, 
and aesthetic attributes of the Deschutes River, 
its ~ributaries, diversion points, and adjacent 
areas within the area of the OR Zone. 

(2) Application of Section. This Section shall apply 
to all land use actions in the area of the DR zone 
defined as 200' from the mean high water mark, 
200' measured at a right angle from the river 
meander, or the identified floodplain, whichever 
is greater on and along the Deschutes River, 
Little Deschutes River, Spring River, Fall River, 
Tumalo Creek, Paulina Creek, Squaw Creek, and the 
Crooked River, as identified on the Deschutes 

l - ORDINANCE NO. 83-058 
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River Combining Zone map, marked Exhibit "A", 
attached hereto and by this reference incorporated 
herein. 

(3) Uses Permitted Conditionally. In a zone or zones 
with which the DR Zone is combined, those uses not 
otherwise exempt from this Section shall be per
mitted conditionally. The requirements and stand
ards of this Section shall apply in addition to 
the general conditional use criteria and specific 
use standards set forth in Article 8, the require
ments and standards for the underlying zone, and 
the requirements and standards of all other 
applicable combining zones. 

(4) Specific Use Requirements and Standards. The 
following requirements and standards apply to land 
uses within the DR Zone. 

(A) The use shall maintain existing stream flow 
~ of any affectea river or str·e-am at present 

quality and quantity. 

(B) The use shall conserve and protect fish and 
wildlife habitat. 

( C) The use ·shall main_tain public .access ot~ -any 
affected river or stream. 

(D) The use shall maintain the scenic, visual, 
environmental and aesthetic qualities of the 
affected river or stream. 

(E) The use shall not impair recreational oppor
tunities of the river or stream by the 
public. 

(F) The use shall have no significant negative 
impact, individually or cumulatively, on 
existing and viable potential uses of the 
river or stream. 

(G) Any application for a hydroelectric project 
shall affirmatively show that the use will 
further the purpose of this Section, and that 
the applicant has sufficiently addressed the 
issues to be resolved during the study period 
as set ~orth in this Section. 

(H) The use shall meet the state of Oregon 
Department of Environmental Quality noise 
standards. 

2 - ORDINANCE NO. 83-058 
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(I) That fill and removal activities meet State 
of Oregon requirements and provide for the 
reclamation of disturbed areas so that no-· 
significant short or long term negative 
impacts occur. 

(J) That when the use is on or affects Federal or 
State land, that the use is in conformance 
with any integovernmental planning agreement 
between Deschutes County and affected Federal 
or State agencies. 

APP 13 

(K) That any special district involved in any 
manner with an application for a land use 
permit has complied with the requirements of 
ORS 197.185 and the proposed activity is in 
conformity with the special district's inter
governmental cooperative agreement with 
Deschutes County if the district does not 
otherwise have •n acknowledged comprehensive 
land use plan. ···- .. -

(5) Study Period. A study shall be conducted as set 
out below by a joint task force to be appointed by 
the Board of County Commissioners. 

(A) There is "hereby declared a study per-iod for 
all land use activities within the area 
within the DR Zone. 

(B) The study period shall be for the period 
February l, 1984 to July 31, 1985. Following 
review and public hearing, and prior to the 
termination date, and if deemed necessary by 
the Board of County Commissioners, the date 
of termination of the study period may be 
extended by ordinance for a subsequent period 
of up to six months. 

(C) The study period shall include, but not be 
limited to, the following: 

l. 

2. 

Detailed mapping and instream flow 
studies of the Deschutes River, its 
tributaries, its diversion points, and 
its adjacent areas to allow precise 
review of the boundaries of the overlay 
zone. 

The development of a river system model 
at standards not less stringent than 
those adopted by the Northwest Power 
Planning Council to complete the re-

3 - ORDINANCE NO. 83-058 
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( 6 ) 

3. 

4. 

s. 

6. 

7. 

(D) 

quirements of the studies identified in 
Section 1204, Northwest Power Planning 
Council "Columbia River Basin Fish and 
Wildlife Program• and Chapter 10, 
Sections 14.2 and 14.3, Northwest Power 
Planning Council, "Northwest Conserva
tion and Electric power Plan•. 

Identification of uses and development 
that may be permitted utilizing the 
balancing tests set forth in Statewide 
Planning Goal s, and establish detailed 
standards and criteria for development 
within the DR zone. 

The study of the individual and cumu
lative effects of all known.and poten
tial hydroelectric sites and sources on 
the Deschutes River, its tributaries, 
diversion points, adjacent areas, and 
stream ·flows. ~,- • 

The development of.a program in recogni
tion of the cumulative effects to 
balance the conflicting uses of the 
natural resource and the hydroelectric 
projects as required by Stat.ewide- -~' . " 
Planning Goal S. '.··· 

,. 

Identification of current and potential 
river .uses, and the economic value of 
such·uses. 

Preparation of amendments to the Com
prehensive Plans and implementing 
ordinances to.balance the conflicting 
uses on the Deschutes River, its tribu
taries, diversion points, adjacent 
areas, and streamflows. 

During the study period, the County 
shall participate with the Power Council 
in the completion of the Power Council's 
hydroelectric study and take affirmative 
action with respect to the apparent con
flict between the provisions of PURPA 
and the Northwest Power Act in order to 
help facilitate resolution of the 
conflict. 

Exemptions. The following sl1all be exempt from 
tiu.s Section: 
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(A) Continuation of a conforming or nonconforming 
use, or a conforming or nonconforming struc
ture, constructed prior to January l, 1904. 

(B) A use or structure, including a conforming or 
nonconforming use, or a conforming or noncon
forming structure, for which a minor site 
plan for the construction, alteration, 
restoration, or replacement is necessary~ 

1 

(C) Construction or reconstruction of a single 
family residence. 

(D) The reconstruction ar repair of an existing 
dam, provided such reconstruction or repair 
does not alter the characteristics of the 
water impoundment ctnd does not otherwise 
affect existing stream flow. 

(E) Any use or accessory use permitted outright 
or conditionally in the underlying zone 
pursuant to a Cluster Development approval, 
Planned Development approval, Destination 
Resort approval, Dude Ranch approval, Planned 
Community approval, master plan approval, or 
site plan approval dated prior to January 1, 
1984. 

(F) The employment of .land for farm or forest 
use.n 

Section 2.. T!iis Crdi:r:.anc~ i~ rep.aa:~c Febrt:at:':t l, 198S, er 
upon the completion of the study provided for in Section 4.195 of 
Ordinance No. PL-15 1 Deschutes County Zoning Ordinance of 1979, 
as amended, and the adoption of a recommended comprehensive plan 
and implementing ordinance amendments, whichever occurs first. 

Section 3. This Ordinance being necessary for the immediate 
preservation of public peace, health and safety, an emergency is 
declared to exist, and this Ordinance takes effect on its 
passage. 

5 - ORDINANCE NO. 83-058 
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DATED this 2 f d day of 

ATTEST: 

ff111u-ttc l~~a,t4c;t 
Recording Secretary 
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LEGISLATIVE FINDINGS 

The following Legislative Findings are hereby made in 
support of adoption of Ordinance No. 83-058. 

APP 17 

~- Statewide Planning Goal 5 requires the users of land within 
the State "[t]o conserve open space and protect natural and 
scenic resources•, by developing "[p]rograms that will: (1) 
insure open space, (2) protect scenic and historic areas and 
natural resources for future generations, and (3) promote 
healthy and visually attractive environments in harmony with 
the natural landscape character ••.• " statewide Planning 
Goal 5 further provides that, "[w]here conflicting uses have 
been identified the economic, social, environmental and 
energy consequences of the conflicting uses shall be 
determined and programs developed to achieve the goal." 

2. The Deschutes County Year 2000 Comprehensive Plan (Plan), 
portions· of whi'Ch are .set forth in Appendix "A", identify 
uses for the Deschutes River, its tributaries, diversions, 
adjacent areas, and stream flows, all of which are herein
after referred to as the "Deschutes River", which are · 
intended to implement Statewide Planning Goal 5. 

3. Hydroelectric.projects on or adjacent to the Deschutes 
River, or which dive·rt water from the Deschutes River, 
conflict with the Plan and no program has been developed by 
Deschutes County to achieve Statewide Planning Goal s. 

4. The Plan provides that tourism and recreation are critically 
important components of the local economy. The economic 
elements of the Plans make it imperative that the Deschutes 
River be preserved as a resource to be utilized by tourists. 

S. ·A number of Federal acts and actions have been promulgated 
which may impact the Deschutes River, such as the Northwest 
Conservation and Electric Power Plan (Power Plan) developed 
pursuant to the Pacific Northwest Electic power Planning and 
Conservation Act (Northwest Power Act) as adopted by the 
Northwest Power Planning Council (Power Council), the 
Columbia River Basic Fish and Wildlife Program (Fish Plan) 
as adopted by the Power Council, the public Utilities 
Regulatory Policy Act (PORPA), and the o. S. Forest service 
Deschutes Forest Plan {Forest Plan). 

6. The Forest Plan designates segments of the Deschutes River 
as a recreational area and proposes its inclusion under the 
Hild and Scenic Rivers Act. 

l - LEGISLATIVE FINDINGS 
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7. 

a. 

9. 

A number of applications for hydroelectric generating 
facilities and diversions have been filed for river and 
streams in the Deschutes River Basin. 

. ' 
APP is··· 

The Fish Plan and Power Plan adopted by the Power council 
identify serious potential cumulative impacts from hydro
electric generating and diversion facilities which cannot be 
assessed by evaluating projects on a case by case basis. 

The necessary studies, including environmental impact 
studies, to determine the cumulative impacts of the con
struction and operation of hydroelectric diversion, gener
ating, and transmission facilities on the economic, social, 
environmental and energy consequences of identified and 
potential conflicting uses of the Deschutes River which are 
a condition precedent to the implementation of programs to 
meet statewide Planning Goal 5 have not yet been 
accomplished. 

10. The Deschutes River, conserved as open space and protected 
as a na t:ural and sce'ni·c Fe source, is-·a: -critically imper-tan t 
cociponent to the tourism and' recreation industry in 
Deschutes County. 

ll. Hydroelectric generating and diversion facilities impact 
open space, natural and scenic resources, and recreational 
opportunities which are among the basic· e;lements ·O"f: a··- " 
successful tourist industry. 

12. The Federal Power Act (FPA) which created FERC specifically 
recognizes "state action". The Act provides that FERC's 
powers shall not be exercised as • ••• affecting ••• or 
in any way to interfere with the laws .of the respective 
state relating to the control, appropriation, use, or 
distribution of water used ••• for municipal or other uses 
••• •, and Section 9(b) of the FPA requires compliance 
with local laws implementing state action before developing 
the use, diversion, or appropriation of water, water course 
bed, or watercourse bank. 

13. The Power Plan states that the Power Council will conduct, 
during the next two years, a stream-by-stream analysis to 
rank hydroelectric sites according to their impacts on fish 
and wildlife. 

14. The Oregon Economic Department has determined that in 1982 
out-'of-state tourism· spent $100,000,000 in Deschutes County. 

15. The Department of Fish and Wildlife has estimated fishing 
and hunting generate up to $10,000,000.00 to the Deschutes 
County economy annually. 

2 - LEGISLATIVE FINDINGS 
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The condition of the Deschutes River may be irreparably 
damaged as a tourist attraction, a r:ecreational resource, a 
fish and wildlife habitat, a scenic waterway, and a-· 
generally clean and safe natural resource by the unstudied 
placement of any of the proposed hydroelectric generating 
facilities or other major new facilities within rural 
Deschutes County. 

The State Attorney General has recognized local jurisdic
tion's land use role in the.use and development of water 
resources such as found in the Deschutes River Basin, and 
th• authority of the local jurijdiction to adopt ordinances 
regulating the land use aspect of such resources. 

That exemptions from the standards and criteria in the 
Ordinance are based upon the recognition of prior approvals 
and uses which at most represent minor impacts and are in 
conformance with the Plan and implementing ordinances, or 
may be continued pursuant to existing State law. 

DATED ttiis a Lit day of ~~~~~~~~~~' 1983. 

BOARD OF COUNTY COMMI.SSIONERS 
OF DESCHUTES COUNTY, OREGON 

.~ 

ATTEST: ommissioner 

~-tt( Pta/)4rrt>-
ReC0rJ.ng Sec re tar:y 

( 

ommissioner 

• 
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APPENDIX "A" 

The following are excerpts from pertinent portions of 
Deschutes River Goals and Policies contained in the Deschutes 
County Year 2000 Comprehensive Plan, adopted November 1, 1979: 

"GOAL 

1. 

WATER RESOURCES 

To maintain existing water supplies at present quality and 
quantity. • • • • 

"POLICIES 

3. The County shall conduct a 
environ~en~al consequenc,ss 
non-agr1cu~cu=al uses • •. 

study of the legal, economic and 
of the use.af irrigation water for 

.. (pg. 170) 

FISH AND WILDLIFE 

"GOALS 

1. To conserve and protect existing fish and wildlife areas. 

3. 

4. 

To develop and manage the lands and waters of this County in 
a manner.that will enhance, where possible, the production 
and public enjoyment of wildlife. 

To develop and maintain public access to lands and waters and 
the wildlife resources thereon ••.• " 

"POLICIES 

4. 

5. 

Because public access to fish and wildlife areas is so 
important to the economic and livability aspects of Deschutes 
County, walking easements and periodic boat access points 
~h~il be ~co~ldcd in areas wh~re public riv~!r ac~cs~ i~ 
li~L~3d, as d~te~rnined ~p~ro9ri~t~ by the County 3nd St~te 
DA?~r::~cn~ of Fish.and WiLJli~e. 

Con~i3tcnc with ?olicy 4 ~nJ in order to prnc~ct the 
sensitive riparian areas, as well as to protect people and 
property from flood damage, the Zoning Ordinance shall 
prohibit development (except floating docks) within 100 ft. 
of the mean high water mark of a perennial or intcr~ittent 
stream or lake •.•. Variances shall also be possible where 

" '" ... 
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it is shown that the structure is removed from the riparian 
area because of a high bluff or steep slope. • ~ - (pg. 
164) 

OPEN SPACES, AREAS OF SPECIAL CONCERN AND ENVIRONMENTAL QUALITY 

"GOAL 

2. To maintain .and improve the quality of air, water and land 
res?urces of Deschutes County •••• " 

"POLICIES 

l. A. On lands outside Orban Growth boundaries and rural 
service centers ••• and along all other streams and 
roadways for which landscape management is prescribed on 
the 1990 Comprehensi~e Plan, a case by case review area 
shall be established. This area is not to extend more 
than a quarter .mile on either side . .of the center line of 
roadways, nor more than 200 ft. from either side of the 
rivers measured from the mean high water level. 

2. 

6. 

9. 

Within the prescribed area, new structures (excluding 
fences, existing structures or other structures less 
than $1,000.00 in total value), shall be subject ~to 
review by the County at the time of application for 
building or zoning permit •••• 

Considerations should be given to designation of appropriate 
segments of Fall, Deschutes, Little Deschutes and Crooked 
Rivers as Scenic Waterways. Reasonable protective and State 
agency coordinative measures should be instituted •••• 

Because management of State and Federal lands effects "reas 
under the County's jurisdiction and vice versa, better 
coordin;icion of l;ind use planning between the County, 
O.S.i".S., St;ite. Land Board, Bureau .:if L;ind i·lanagement ;ind 
other agencies shall be sought •• , • 

Loss of riparian areas and other importa~t open spaces 
bec;iuse of dam construction fo·r re..:reation or other purpos.?s 
should b~ minimized." (?9· 153) 

l. To satisfy the recreational needs oE the residents oE and 
visitors to Deschutes County." (pg. 117) 

••• .. , 
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ECONOMY 

"GOALS 

2. To enhance and maintain the existing natural resource, com
mercial and industrial segments of the local economy •••• • 

"POLICIES 

1. The. importance of tourism to the local economy is well known, 
but there also exists considerable potential for strengthen
ing and improving this segment of the economy. The County 
shall assist in the development of a long range plan to en
courage tourism (including destination resorts) and recrea
tion locally. This study will include consideration of the 
impacts likely to be created by increasingly expensive 
gasoline. 

2. Private,commercial activ1:ties consistent. with other County 
policies which enhance tourism shall be encouraged by the 
County •••• • (pg. 87) 

ROR.~L DEVELOPMENT 

"GOAL 

l. To preserve and enhance the open spaces rural.character 
.scenic values and natural resources of the County •••• • 
(pg. 49) 

• 
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Courthouse Annex I Bend. Oregon 97701 I [5031 388-6570 

October 10, 1984 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

" 

Department of Environmental Quality 
Water Quality Division 
P. o. Box 1760 
Portland, Oregon 97207 

Re: General Energy Development;· Inc. 
Preliminary Permit No. 5205 FERC 

Albert A. Young 
Lois Bristow Prante 

Laurence A. Tuttle 

.,.c.,.,.. -
'1"!A're.'l. QUAU!l '- .•• : -

Request For Certification of Compliance With water Quality 
Standards and Requirements 

Your notice dated September 5, 1984, indicates that the above 
applicant has requested certification from DEQ that water quality 
standards and requirements will not be violated by construction 
and operation of a proposed hydroelectric project near Benham 
Falls·· on the Deschutes River south of Bend. It is our under
standing that the certification requested is pursuant to Section 
401 of the Federal Clean Water Act, and the applicant has filed a 
copy of his application with the Department. 

Deschutes County is currently engaged in the study of the Upper 
Deschutes Basin in accordance with Deschutes County Ordinance No. 
83-058. Included within the study is an assessment of cumulative 
and individual impacts of known and potential hydroelectric 
projects on land and resource uses within that portion of the 
Basin. There are concerns implicit in the County's ordinances 
that such projects may cause a degradation of the water quality. 
The ordinance identifies the proposed use as conditional and does 
not allow approval as being in compliance with the requirements 
and standards of the ordinance unless the applicant affirmatively 
shows that the use furthers the purposes of the ordinance and the 
applicant ~~dresses the issue to be resolved during the study 

,period provided for in the ordinance. 

Even though certification pursuant to Section 401 of the Federal 
Clean Water Act may not directly be a land use action regulated 
by Deschutes County, it is clear that the Department of Environ
mental Quality must issue its permits in accordance with the 

;· 
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local comprehensive plans and implementing ordinances. Deschutes 
County's Plan and implementing ordinances provide an opportunity 
for General Energy Development, Inc. to make application for a 
conditional use permit. 

·,, 

It is impossible for Deschutes County to find that the proposed 
hydroelectric project near Benham Falls on the Deschutes River 
south of Bend is in conformance with the Comprehensive Plan and 
implementing ordinances with respect to the requested certifi
cation under Section 401 of the Federal Clean Water Act without 
reviewing the whole of the project in accordance with the 
standards and procedures applicable to such a request. 

Any review by Deschutes county ~~uld includ~· not only direct 
influences during construction and operation due to increases in 
turbidity, settlement and erosion, but also the effect on minimum 
stream flows sufficient for pollution control, the effect on fish 
and wildlife, recreation, and other issues. Since the developer, 

·General Energy Development, Inc., has not made application to the 
County, those issues cannot be addressed. 

As a consequence, until such time as an application has been made 
by General Energy Development, Inc., and that application has 
been found to be in conformance with the. Comprehensive Plan and 
implementing ordinances, Deschutes County opposes the issuance of 
a Section 401 Federal Clean Water Act certification. This 
position is consistent with our letter of May lO, 1984. A copy 
of the ordinance and May 10, 1984, letter are attached. 

Sincerely, 

BOARD OF COUNTY COMMISIONERS 
OF DESCHUTES COUNTY, OREGON 

/?)!)/) ...f--~ 
~-I ·' 

AL~~RT A:,.)~OU / Ch man 
<.L - . y ),.. .·. - - ... ---!'-- . 

, -::-:r _? /,~ Lt:..;/::fC'c. /_ · 'i c.'l ,rr. L.i.7-v LO BRISTOW P A"NTE, Commission er 

BOCC/RLI/dw 

._ 
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Board of Commissioners 
:r" *#¥¥' W i · w_r;czer 6& bEtd-Q&±f·.1&4 F W' a 

Courthouse Annex I Bend, Oregon 97701 I [503J 388-6570 

May 10, 1984 

·., 

Mr. Fred aansen, Director 
Department of Environmental Quality 
P. o. Box 1760 
Portland, Oregon 97207 

Albert A. Young 
Lois Bristow Prante 

Laurence A. Tuttle 

RE: Lava Diversion Hydroelectric Project; FERC No. 5205; Oregon 
liE 475,64551. 

Dear Mr. Hansen: 

Arnold Irrigation District and General Energy Development, Inc. 
(GED) have proposed a hydroelectric project at Benham Falls, one 
of the most environmentally sensitive areas on the Deschutes 
River, and one which is important economically and culturally to -
our community. To address this ·issue and several others, 
Deschutes County and the City of Bend are actively eng.aged in ·a• 
study of the Deschutes River and its tributaries. This study is 
being coordinated with interested state and federal agencies, 
including your regional office in Bend. The results of this study 
and subsequent plan will have important impacts on the vital 
interests of the people of our county. With this letter we are 
asking your assistance. 

It is our understanding that GED will soon be requesting your 
agencies waiver or approval of the required state certification of 
water quality for this project. Our proposal is that GED's 
request be held with no action taken by your staff until the 
completion of our study in 1985. This will allow a more complete 
evaluation and reasonable resolution of this important issue. 
Further, this delay by your department would be consistent with 
Oregon law, which requires intergovernmental coordination and 
cooperation on matters of mutual concern. 
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Page 2 
May 10, 1984 

Our staff has discussed this matter with Mr. Glen Carter, of your 
office, to assure coordination with your department's activities. 

Very truly yours, 

_DESCHUTES COUNTY BOARD OF COMMISSIONERS 

BOCC:ap 
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COMWJ'TTEE.S 

0-..ifman; -MMltMP. 
R£PL. Y TO AOORESS !NOtCA TEO· 
0 Hou&e of Ae~s.ntati-.es 

• .. i.m. Oregori 97310 

·.0.8oxM3 

~.O•~@ HOUSE OF REPRESENTATIVES 
SALEM, OREGON 

97310 

ectober 12, 1984 

Depart:rrent of Environmental Quall ty 
h'ater Quality Division 
Post Office Pox 1760 
Portland, Oregon 97207 

I:ear Sirs, 

~·-~r.;:..~{,.,"-3 ~~,0.1-<71 

'J.be certification :Eran the Dep'3rt.rrent that water quality 
standards an:l. requirerents will not be violated by the 
a:instru::tion and operation of the Eenham Falls project clearly · 
should not be issued until the Deschutes River sb:dy here .in 
Deschutes Cotmty has been CO!plete::l.. 'Ihe area in question 
a:intains the nost sensitive fish and wiJaJ i fe habitat on the 
entire upper Deschutes River system. At this time, adequate 
info:are.tion does not exist to detennine that wate:r•·qu!ttity · ··"'' 
standards and requirerents will not be violated by this 
construction and operation. 

It is also essential that the County participate in the 
decision to certify or not certify. Your state agency is 
required to ooordinate with local =rprehensive land-use plans 
an:l. joint participation in this decision-neking pi:ocess is the 
appropriate vehicle to meet this coordinaticn requirement. 'Ihe 
County is extrerely familiar with the area an:l. its issues an:l. 
is in an excellent FOSition to determine with the Department 
vmether or not the certification is ai;:propriate or inai;:propriate. 

57': 
Representative Tan 'Ihroop 
Deschutes an::l. Klamath Counties 
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STATEMENT 

of the 
OREGON DEPARTMENT OF FISH AND WILDLIFE 

to the 
FEDERAL ENERGY REGULATORY CD""1ISSION 

regarding 
THE NEED FOR CUMULATIVE ENVIRONMENTAL ASSESSMENT 

of proposed 
HYDROPOWER DEVELOPMENT IN THE DESCHUTES RIVER BASIN 

The Oregon Department of Fish .and Wildlife (Department, ODFW) supports and 
recorrrnends cumulative environmental assessment of all proposed hydropower 
projects in the Deschutes River Basin, particularly the Upper Deschutes 
Basin. The Upper Deschutes Basin is defined as the Deschutes River and its 
tributaries above the confluence of the Deschutes with Lake Billy Chinook. 
(formed by Round Butte Dam). 

There are numerous potential hydroelectric sites 'in the Deschutes River 
Basin. As of this date 11 applications for permits and licenses for 
development of ryydroprojects in the Upper Deschutes River Basin are pending 
before FERC. This represents a tot a 1 of 15 separate hydroe 1 ec-tr.i.ec"s-~.t-es·~~ •e"Fhe-
Department believes· ·that there are common factual and legal issues in these 
proposed developments, and that the most efficient and meaningful' review of ' 
the projects will occur through the development of comprehensive data on the 
projects i'ri the Basin. · Therefore, the Department requests that the review of 
these projects be conducted by FERC in a coordinated manner. Specifically, 
ODF\.I requests that these applications be assigned to .. an admi ni strati ve law 
judge and be.consolidated for review. 

Statutory Authority 

The Department of Fish and Wildlife is the state agency designated by the 
Oregon legislature to manage Oregon's fish and wildlife resources (ORS Chapter 
496). The Department has an interest in any_ activities which have the 
potential to impact fish and wildlife resources in the state. The proposed 
development of hydroelectric projects t n the Upper Deschutes Basin has the 
potential to have a significant adverse impact on these resources. 

In addition, the Department is the state agency vested with jurisdiction over 
the "'anagement of fish and wildlife resources pursuant to the Fish and 
Wildlife Coordination Act, 16 USC§ 662. 

The Department previously has sought intervention in three of the proposed 
Deschutes River projects and has submitted co11V11ents on one other. In the 
Petitions for Intervention and Comments, the Department has detailed specific 
concerns about the impacts on fish and wildlife resources of each project. 



However, the Department is a 1 so concerned about the need to identify the 
potential for interrelated and cumulative impacts of the proposed projects on 
the fish and wildlife populations of the area, as well as social, aesthetic, 
economic and energy impacts. ODFW believes that the development and 
consideration of information concerning these cumulative and interrelated 
impacts are essent i a 1 to meani ngfu 1 consideration of the permit and license 
applications for these projects. 

Historical Perspective 

The current· proposals for hydroe 1 ectri c deve 1 opment in the Upper Deschutes 
River from Wickiup to Lake Billy Chinook have caused the Department to examine 
the river both his tori ca 11 y and with future project i ans to determine the 
potential fate of fish and wi·ldl ife resources. The focal point of both 
proponents and adversaries has been fish and wildlife populations and the 
associated recreation and economic benefits. The Deschutes ·is a highly 
regulated stream and has undergone great change and suffered much damage . 

. Irrigation in the Deschutes Basin began in 1871 when water was diverted from 
Squaw Creek •. Individual developments were consolidated and expanded·in 1895 • 

APP29 

. The first recorded ·diversion from the oeschutes River was made in 1899 by the 
construction of the Swalley Ditch. Early irrigation was carried out primarily 
for purposes of supplementing feed for range livestock and for the production 
of farm commodities for local consumption. Power was first produced in lg14 
with completion of the Deschutes Power and Light Company plant at North Canal 
Dam in Bend. Irrigation development of Upper Deschutes area continued through 
the early lgoo• s and culminated in the completion of Wickiup Dam in 1947. Six 
irrigation districts--Swalley, Central Oregon, Crook County Improvement, 
Arno 1 d, Tuma lo, and North Uni t--now divert water from the river in the ·· · 
vicinity of Bend and have storage in Crane Prairie and Wickiup Reservoirs and 
in Crescent·Lake. 

Habitat 

The Upp.er Deschutes is primarily a low gradient, slow moving, meandering 
stream with a sand-silt substrate. There are small, i so 1 ated pockets of 
spawning gravel within these areas. There are four major falls within the 
upper basin including Pringle, Benham, Dillon and Lava Island. The areas 
irrmediately below these falls are moderate gradients with moderate 
velocities. These areas contain pools and riffles with braided channels. The 
substrate contains gravels suitable for salmon spawning. The riparian habitat 
is diverse, well established, and provides good edge or pocket water which 
provides fish cover. Because of the relative quality and quantity of gravel 
and suitable velocities, these are the few areas in the main upper Deschutes 
where spawning occurs. It also provides excellent rearing habitat. These 
areas provide the finest fishery habitat within the Upper Deschutes Basin. We 
depend upon these limited spawning areas for seeding areas downstream. There 
are several proposed projects at these various falls. If these projects were 
built it is possible that they could impact flsh populations not only within 
their respective diversion reaches, but al.so downstream outside the project 
area. This greatly concerns the Department and is one of the main reasons why 
we support cumulative environmental assessment. 

-2-
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Fish 

ihe Deschutes River contains six species of game fish including brown trout, 
rainbow trout, brook trout, kokanee, coho and whitefish as well as tui chub, a 
nongame, detrimental species. Since completion of Wickiup Dam in 1947, there 
has been slow but continual loss of fisheries habitat and corresponding loss 
of game fish populations from Wickiup to Benham Falls. For example, brown 
trout redd counts in the river reach from Wickiup Dam to Pringle Falls have 
declined from ninety two in 1954 to one in 1970. Widely fluctuating river 
flows caused by irrigation releases have eliminated through erosion most of 
the riparian areas in this area. For example, prior to completion of Wickiup 
Da;;i, the extreme record low flow was 341 cfs. After completion, the winter 
flow has dropped as low as 5 cfs. SulllTier regulated flows are also higher than 
unregulated flows (up to 2,280 cfs). Extensive bank erosion caused by these 

widely fluctuating flows has resulted in sedimentation of this entire reach of 
river. ihis "cementing" of riNer gravels has virtually eliminated natural 
trout spawning in this area. The regulated flow plus the natural flat 
gradient does not allow the river to cleanse the gravels as normally happens 
in a natural flowing stream. A large percentage of natural reproduction in 
the river above Benham Falls occurs in tributaries such as Spring River and 
Fall River. Attempts to improve riparian and in-stream habitat over many 
years have been only marginally successful. Costs to substantially improve 
this section of river are prohibitive. 

Attempts to augment the natural populations of brown and .rainbow trout have 
not been successful. Fingerling and .catchable size bnown .tr0ut were•· 
experimenta 11 y rel eased in the upper river from 1965 to 1968. Returns of 
marked and tagged fish indicated poor survival and there was·. no ·indication ··.-··· -
th:se fish contributed to the wild spawning population. 

Rainbow popu 1 at i ens have suffered the same fate· as brown trout in terms of 
1 cs s of spawning and rearing habitat. Their reintroduction by stocking has 
not been successful due to the presence of Ceratomyxa shasta, a disease 
specific to rainbow. The ODFW currently stocks 30,000 catchable size rainbow 
ann~ally from Wickiup to Sunriver to provide a recreation .fishery. Carry-over 

. of these fish to the next year is prec 1 uded by Ceratomyxa which causes fish 
mo rt a 1 ity once the water temperature reaches 50 • F or more. · · .• 

With help from local sportsmen's clubs, 115 cubic yards of spawning gravel 
were placed in Spring River ·to augment natural spawning habitat and increase 
production of wild brown trout. The gravel is heavily used by brown trout and 
we believe that natural seeding of fry and fingerling is occurring downstream 
from Spring River to below Benham Falls. 

ihe ODFW has recently used Deschutes River brood stock to develop a strain Of 
Cer~tomyxa resist ant hatchery rainbow for use in waters containing this 
disease. In 1984, in conjunction with the Sunriver Anglers, a local angling 
club, a hatchbox was installed in Spring River and Fall River. Each box was 
stocked with 13,000 eyed Deschutes rainbow eggs. If this experiment is 
successful, there may be additional plants in the future. 

In 1978, ODFW determined the reach of river between Benham Fa 11 s and Bend was 
suited for both wild rainbow trout and brown trout production. Recognizing 

-3-
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that spawning area in this stretch of river is available but limited, ODFW 
eliminated all legal trout stocking to reduce competition with wild fish. The 
Department is now managing this section of river as a wild trout stream. 
Angling success indicates a slow but steady increase in the brown trout 
population. Many small wild rainbow are also being taken. Although angling 
pressure dropped after the stocking program was eliminated, it is now 
increasing annually, based on random creel census and observation. 

Wildlife 

The wildlife habitat within the Upper Deschutes River Basin co.ntains yellow 
and· lodgepole pine, bitter and buck brush, diverse riparian vegetation 
cdjacent to the river, sloughs and numerous wetlands connected to or near the 
river, and the river itself. "This diverse habitat contains many wildlife 
species which include eight species of game marrmals, 18 species of game birds 
and waterfowl, eight species of furbearers, 17 species of raptors and owls and 
many nongame birds and animals, shorebirds, reptiles and amphibians.· 

. Roosevelt elk are a year-round game animal in the area around Benham Falls. 
This important herd has been growing for the past 10-15 years and now number 
approximately 60. Previously, their winter range was from Sunriver to Dillon 
Falls In the meadows and trees along the river that provided both forage and 
thermal cover. The expanded deve 1 opment of Sunri ver properties eliminated 
;r..~adows used by the elk and the herd now winters almost exclusively in the 
Ryan Ranch area just downstream from Benham Falls. Mule deer utilize the 
river reach and adjacent cover for fawning and summer range. 

Waterfowl are corrmon on the river and wetlands in the basin. Sloughs are used 
extensively by nesting waterfowl. The more common species include mallards, 
cinnamon and blue wing teal, and Canadian geese. 

Furbearers such as beaver, mink, and river otter use the river, marsh and. 
riparian areas. Bobcats, coyotes and marten use areas further from the 
river. 

Miscellaneous small mammals such as squirrels, chipmunks, mice, and rabbits 
. are numerous throu·ghout the area. · 

Raptors utilizing the river area and vicinity include osprey, redtailed hawks, 
kestrels, great horned owls, goshawks, and golden and bald eagles. There are 
two documented peregrine falcon sitings within the Upper Deschutes Basin. 

Project Impacts 

The Deschutes River Basin is an important recreational fishing area. Tourism 
related to the rec re at i ona l opportunities of the area Is a vi ta l component of 
the local economy. Thus, any impacts on recreational fishing sites and 
resident fishing populations must be based on an understanding of cumulative 
impacts of proposed projects. 

The proposed projects have the potential to detrimentally affect these fish 
populations by impacting streamflows required for spawning, incubation, 
rearing and instream movement. Wildlife also may be adversely impacted by the 
proposed projects. ·The projects may significantly alter wildlife's use of 
project sites through destruction or alteration of existing wildlife habitat. 

-4-



APP 32 

In addition to common impacts on the resources, the proposed projects have 
numerous locational, design and operational features in coITTTion. Thus, in 
addition to the benefits of coordinated review of the projects for purposes of 
determining the impact on fish and wildlife resources, coordinated revie~ will 
al low efficient and meaningful evaluation of project operations to insure 
efficiently planned development of power production. 

As mentioned above, the projects have the potential to detrimentally affect 
fish and wildlife populations through regulation and diversion of stream flow, 
which influences not only aquatic habitat for fish, but riparian and wetland 
habitat utilized by wildlife. In 1978, the Department filed a Fish and 
Wildlife Resource Protection Plan ("Plan") with Deschutes County as guidance 
for deve 1 oping a county land use pl an consistent with statewide land use 
planning goals for protection and maintenance of fish and wildlife habitat. 
The Plan identified "sensitive'' habitats for fish and wildlife. These 
sensitive· habitats for fisheries and associated water quality requirements 
inc 1 ude •streams and rivers", "l.ake and reservoirs''., and •head-water areas.!' 
(See page 5 of Plan). 

FDr wildlife habitat, specific sensitive areas were identified for big game 
(see page 9 of Plan). Both short and long term construction and operation 
activity could cause relocation or reduction of numbers to big game herds, 
Riparian vegetation was regarded generally as a sensitive habitat for upland 
game. Specific areas, including the main stems of the Deschutes and Little 
Deschutes River, were identified as sensitive for waterfowl production (see 
page 15 of Plan). All of the above habitats were regarded as generally 
valuable for production of furbearers -and non-game wildr·ife; ' lt was· 
recommen·ded in the Plan that land use activities within these sensitive 
habitats should be limited· to those which were non-destructive and 
non-disruptive of the fish and wildlife habitat values. All of the proposed 
projects in the Upper Deschutes Basin are located within, or would affect 
sensitive fish and wildlife habitats identified by the Department for 
Deschutes County. 

Deschutes County Ordinance 

On December 21, 1983, the Deschutes County Corrrni ss i one rs adopted, under its 
land-use planning authority, a Deschutes River Combining Zone encompassing 
areas physically affected by the proposed projects in the Upper Deschutes 
Basin. The court ordinance provides for an 18-month study "of the individual 
and cumulative effects of all known and potential hydroelectric sites and 
sources on the Deschutes River, its tributaries, diversion points, adjacent 
areas, and stream flows." The study period has been set for the period 
February 1, 1984 through July 31, 1985. The Department supported this 
ordinance as consistent with the statutory fish and wildlife policy of the 
State of Oregon and as a necessary amendment to the Deschutes County 
Comprehensive Land Use Plan to assure consistency with the statutory fish and 
wildlife pol icy. The Department is a participant in the Study Team formed 
under the ordinance and wi 11 provide recommendations on the requirements of 
the study to identify potential hydroelectric impacts on fish and wildlife 
measures. 

,pon completion of the Study described above, the Department wi 11 be better 
able to specify appropriate fish and wildlife measures for any hydroelectric 
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projects which may be subsequent 1 y constructed within the Deschutes River 
Combining Zone. Also, the Department will be better able to specify 
consistent measures for conservation and development of fish and wildlife 
populations or habitats affected by more than one project, thus avoiding 
cumulative impacts. 

Power Planning Act 

An additional reason supporting consolidated review is that the Upper 
Deschutes Basin is included in the planning area of the Northwest Power 
Planning and Conservation Act. The Power Planning Council (NWPPC) is 
presently organizing site ranking, cumulative impacts and critical reach 
criteria for new hydroelectric projects as required by the NWPPC Fish and 
Wildlife Program. The Department is participating in this effort. It is 
presently too early to assess how these studies wou 1 d affect the proposed 
projects. · One purpose of the Deschutes County ordinance is to assist in the 
completion of the NWPPC Study. 

-The Department believes that a consolidated review of the applications for 
dc:ve'.opment of hydroelectric projects in the Deschutes River Basin is the most 
reasonable and efficient method to achieve the purposes of the Federal Power 
Act which as stated by the United States Supreme Court is to: 

" * * * promote the comprehensive development of water resources of the 
nation*** instead of the piecemeal, restrictive, negative approach of 
the River and Harbor Act under the federa 1 1 aw previously enacted. a 

First Iowa Hydro-Electric Cooperative v. F.P.C., 328 US 152, 180 (1946). 

The Pacific Northwest Electric Power Planning and Conservation Act also· 
contemplates coordinated review of hydroelectric lrojects in a single river 
drainage. -16 USC §§ 839, et seq. Section 1204(a of the Fish and Wildlife 
program provides that: 

"The Federal Project operators and ·regulators shall review all 
applications or proposals for hydroelectric development in a single river· 
drainage sim.ultaneously through consolidated hearings, environmental 
impact statements of assessments, or other appropriate methods. This 
review shall assess cumulative environmental effects of existing and 
proposed hydroelectric development on fish and wildlife." 
Sec. l204(b)(l). 

Thus, the above provisions of the Power Act recognize the value of the 
coordinated approach requested by the Department in this matter. 

Fish and Wildlife Coordination Act 

Further, the coordinated review process is consistent with the provisions of 
the Fish and Wildlife Coordination Act. The pertinent provisions of the Act 
provide that whenever the waters of any. stream or body of water are to be 
impounded, diverted, contra 11 ed or modified pursuant to a federal permit or 
license, the federal agency must consult with the state agency with authority 
over the wildlife resources in the affected area: 
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" * * * with a view to the conservation of wildlife resources by 
preventing loss of or damage to such resources as well as providing for 
the development and improvement thereof In connection with such 
water-resource development." 16 USC§ 662(a). 

The federal agency is required to give "full consideration" to the 
recommendations of the state agency and the project plan should include: 

" * * * such justifiable means and measures for wildlife purposes as the 
reporting agency (the state agency) finds should be adopted to obtain 
maximum overall project benefits." 16 USC § 662(b). 

The Department believes that in the case of the Deschutes River Basin, the 
projects' impacts and appropriate measures for fish and wildlife protection 
may best be determined through a coordinated review process. 

Conclusion 

Therefore, for the above reasons, the Department requests that all of the 
praposed Deschutes River Basin projects be assigned to an administrative law 
judge who shall coordinate the review. process and specifically shall conduct. 
consolidated hearings as determined to be appropriate pursuant to the 
provisions of the Administrative Procedures Act, 5 USC § 385.502. The 
specific actions the Department requests FERC to take are as follows: 

1. The Commission will consolidate the Deschutes River Basin projects into a 
single proceedings, with procedures to be used and hear:i ngs .to be·-'held-.as--''~~-- -·' 
determined by an administrative law judge to be necessary to achieve 
meaningful consideration of common issues and cumulative impacts. ·· -

2. The Corrrnission will require project developers to submit additional 
information to allow evaluation of individual and cumulative project 
impacts, including, but not limited to: 

(a). Studies of site specific and cumulative impacts of the proposed 
projects on fish and wildlife resources consistent with the findings 
of the Deschutes County hydroelectric impacts study. 

( b) Studies of ava i 1ab1 e enhancement and protection measures to reduce 
project impacts. 

(c) Preparation of an Exhibit E consistent with implementation 
requirements of Deschutes County Ordinance 83-058. 

(d) Projects impact, including impacts on recreation, angling, hunting 
and access (including boating). 

3. The Commission shall notify all present and future applicants for 
hydroelectric projects in the Deschutes River Basin of the requirements 
of.the consolidated proceeding. · 

4. In taking any action regarding projects subject to this consolidated 
proceedings, the CoITTT1ission shall make written findings regarding the 
consistency of the action with the Northwest Power Act, specifically with 
pertinent portions of the Fish and Wildlife program. 
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5. The Department shall be made a party to all proceedings concerning 
projects subject to this consolidated proceedings. 

5. A condition shall be included in all exemption orders on projects in tl1e 
Upper Deschutes Basin which enables the Department to subsequently modify 
terms· and conditions of the order to address matters identifed in 
cumulative impact studies. 

Surrmary 

The Deschutes River has suffered substantial losses in fish hab.itat and fish 
numbers due to impoundment construction and operation, and disease. Attempts 
to increase habitat and fish populations through artificial means have only 
been partially successful. Mariy of the proposed projects in the Deschutes 
Basin, as they are presently proposed, could have significant short and long 
term adverse impacts to fish and wildlife populations and their habitats. The 
Department feels that any further significant degradation of the environment, 
whether short or long term, is not accept ab 1 e. The Department recommends 

-that cumulative environmental assessment is necessary to completely evaluate 
the impacts of a proposed hydro power project within the Deschutes Riv er 
Basin. 

.• 
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LABOR & INDUSTRIES BUILDING, ROOM 102, SALEM, OREGON 9731 D PHONE 378-4040 
TOLL FREE 1-800-221-8035 

May 8, 1984 

Kenneth F. P lu:nb, Secretary 
Federal Energy Regulatory Co~~ission 
825 North Capitol Street NE 
Washington, DC 20425 

Dear Secretary Plumb: 
'·. 

The Oregon Department of Energy urges you to develop a methodology to 
measure the cumulative impacts of multiple hydroelectric projects · · 
operating and planned in a particular river basin. The Northwest Power 
Planning Council and Bonneville P6wer Administration lre wor~ing to · . 
develop such a ·methodology. We recommend that the Federal Energy · ·. · 
Regulatory Conrnission work in concert with those efforts and with the···· 
state jurisdictions which have the responsibility for managing our · · · 
resources, of which water is the lifeblood. ····· ... ::: ... _ 

Many of the small'-sca1e··11ydroelectric projects which have been proposed 
may not cause stgnificant environmental impacts by themselves. However~ 
the development of multiple projects on a single stream may result in . 
disproportionate cumulative impacts. The Federal ,Energy Regulator.Y · 
Commission and the many other agencies involved in regulation of. 
hydroelectric projects need a better method for identifying all of the 
adverse impacts of each project. This should include impacts which ~· 
become significant only because of their interaction with impacts of 
other development activities which come before the agencies for licensing 
or exemption. Such a method must permit an assessment of environmental 
impacts caused by projects which are operating, under construction, and 
in the exemption or licensing phase. That method must provide or have 
the abi 1 ity to assess other economic and environmental demands on a 
river, including· but not limited to, industry, migration, fisheries and 
recreation. 

Hydroelectric projects have been proposed at several sites in the Upper 
Deschutes basin in Central Oregon. Some of these could adversely affect 
tourism and recreation which constitute a major part of Deschutes 
County's economic base and is one of Oregon's top three industries. 



.. 

Kenneth F. Plumb, Secretary 
~lay 8, 1984 
Page 2 
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Given the interest in projeit development in the basin, we urge the 
Federal Energy Regulatory Co~nission to give priority to acqui~ition of 
the information needed to assess the cumulative impa ts of projects 
proposed in the basin. 

'LF: dmp 
58451 (D4,F2) 

.~ .... \$~:!.·: 
• ~.c·~ •.• 
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Save Benham Fa.Ills Committee 
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P.O. Box 6013 ~ B€nd, Oregon 97708 

Oct:cl:er 12, 1984 

Gentlemen: 

The Benham Falls Corrrnittee, a citizens group of wildlife bialcgists, 
engineers, recreationalists, arid natural resource managers fran the 
Bend/Sunriver ccmmunities urges you to deny a #401 water quality 
pei:mit to General Energy Developnent of Medford for their proposed · 
lava Diversion Project at Benham Falls on tt.e Deschutes River. 

The Deschutes River serves as the drinking: water source for htindreds 
of Central Oregon :residents ar.d =rently falls below the safe 
standards as set by your departrrent. An:i further reductioh in water 
quality may cause haD!l to the health of these users. 

An increase in turbidity during construction will have Catastrophic 
effects on the Wild Trout Pishery .below Benham· Falls·.-~ This oplllioft ~-.,....-·-· · · 
may be affil:med by oontactin:; the Cenb:al Office of the Oregcn · · · 
Department of Fish and Wildlife in Bero., · 

·Increased tu:cbidity may also pose a threat to the mechanically 
delivered il:rigation systems that make up our seconi largest industry 
with an estimated direct benefit of over 200. million dollars to our 
agricul tw:al interest. 

OUr largest in:iustry, tcurism, (calculated to be a 215 millicn dollar 
industry) 'WCUld be directly threatened by: 

1. lost aesthetic appeal 
2. lost resort revenue (the Inn of the 7th Mountain has 

established a successful .mite water program in the area 
with over 1,000 guests being escorted through Benham 
Falls yearly. 

3. particulate susp:nsion will cause a heating to the Deschutes 
River which will effect the Fishery (this area is =etJI:l:IT 
the only remaining portion of the main stan Deschutes 
that allows angling frcm a !:oat or other device, a nost 
cherished recreation for many handicapped Central Oregonians 
and vacationers. 

As you may know, the City of Bend arrl Deschutes Coonty adopted 
ordinances last December calling for a study of the Deschutes River 
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Save Benham Fails Coirn1111ittee 

;reering Com~:nee 

:ihn. Wujack. c:....::irmcri-

!any Barker 

)c-.,.enport Broi.;. r. Jr. 

ohn Fi.shburn 

'.~c:hard Foster 

efJ Frank 

~ordsley Graham 

~art Holmes 

en Marhisen 

JI Meyer 

l:'e Meyer 

arolyn MU/er 

·an Ochs • Trees. 

!:ltyl Robinson 

. Fos:er Ruck<:" 

'dliipRummeif 

rk Sandbers 

;c Schulz 

osh Thompson 

p. Tom Throop 

rrboro Young 

;,-de Young 

P.O. Box 6013. •Bend, Oregon 97708 

Ccmbining Zone. Thi.s study has been overwhelmingly supp:>rted by 
Oregon's Congressional Delegation, the Northwest Power Planning 
Council, and thousands of Oregon residents. An issuance of a 401 
pei:mit before this study is finished v.DU!d J::e a slap in the face 
to the thousands that have expressed concern for the natural 
resources of this area. 

If The Benham Falls Cc:mnittee may be of further assistance to you 
in this matter, please feel welccme to contact us. 

Sincerely, 

John L. Wujack 
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Oepartmr:nt 

. I 
522 S.W. FIFTH AVENUE, BOX 1760, PORTLANO, OREGON 97207 PHONE; (503) :229·5690 1--

. · . Septei:iber 7, 19B4 . I WlAstoi\ fl'\µ; j• 
CERT!FIElJ HAIL . 

0 

\ 
\ 

Jl:r. Donald P, 1".cCurdy, Preaident 
General Ei:ergy Development 
216 E. Barnett St. 
Hedf'ord, OR · 97501 . 

~ ~~<'b,,_r-
1/ c."ec- /(C.~.z..v 

-=.,,.;:_;~'j- lo~c:_ 

De~ Hr. McCurdy;. .......... · ;; .. 

Re; FERC No. 5205 ' 

.· .. ·.· -" _,._, - '• 

Lava DivisiOll Projeet .· 
Deaclluteis River, Oregon 

··.' 'f• •.• --~- .. -. -~ 

Bi letter of !!ovG!llber 28;-1983, Ca1:1pbell-Craven, Enviroraental · .. -·~ 
CoMulta::it:s, requested a water quality standarda CO!llpliru;ce certir:1cat1on.: .·~. 
or 'Waiver, for tile above refere1Wed project, as required by Sectio.11 401 ar 
the Federal. Clean Vat.er A.ct. l.ie replied on Decembez-, 1, 1983, that we llCUl.d 
not cOOJ:1ence action on tile certirication r~uest until having opportunity· 
to review an E%hibit E El:rtiromeotal lleport· tor ·.tile project. ··' 

~ . l -., ~ -~--- ·:__::~·. 

. - . _... . . . ,.;,,,...... ~!.. :. ....~~~ . . :. . . . . 

~ On AUe"US.t. 2D<,~-t984-,,. we receiv~ trom yw the t:our,,.:vol.~.e. eipp:J..1cat.:1J:!:l...t.Q_,~,,~ ... ""'~" d•. 

FEllC for project licen:U0<;,. tllat includes E:::ilibit E. · 
·-~ 

Pl- be advieed that public. not.ice or receipt or your Exhibit. E a.?111 
request tor certi.t'icaticm pursuant to;Seotion 401 or the Federal Clean 
Water Act ia being circulated to knO!ln interes~d ileraoris and age.cciea and 
:f'orwarded to tbe Secretary Of 'Stat.e for publication.iri tile Bulletin. 
Comments are being req'UelSt.ed "by October 15, 1984. A copy "-t ttiw oou~ i~ 
attached :f'Of' your information. 

As you know, the Deschutes County· Board of' CD1'11!!1 sstcnera ha:s a:sked tlli:s 
Departlllent by letter elated ~ 10, 19~, to llold Yl:IW' application with· riO 
action until COl:lpletion ot a atcdy by them in 1985, Arnold Irr1gati0l1 
District (by letter dated June 5, 1984) and Gerieral El:lergy Developmem. 
Ille. (by letter dated Jurie 12, 198li) have taken exception to 'tile requeat or 
Deacllutea County and urged 115 to proceed with evaluation of the project.· 

In the process of eval.uating tllese requaata, we coxmulted with our legal 
coun::sel. We were advised tllat ORS 197, 180- requires DEQ actions wllicb 
atfect lar.cl ll:!e to be 00t1patible with acknowledged co111prehen11ive plans and 
in CO?:lpliancc with statewide planlliDg goals, This :statute nlao requires 
agencies to :iubmit a program for coordination to the Land Conservation and 
Develoµ:ient Com::Ji=sion (LCDC) for approval. PEQ' 11 coordination program, 
uhicll was certi.fied by LCDC on Harcb 30, 1983, list.a certification pursuant 
to Section 401 of the Clean Water Act as an action affecting land 11:1e. 
This ooordir.ation progra::i apecifiel:l that "DEQ" will rely on a state:iant of 
co~patibility .t'rOJ:! the appropriate planning agency. 



r.o::iald P. 1-!cCurdy 
September 7, 1984 
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DEQ bas overlooked this provi:iion iind has not been properly add.re:ising la.ad 
ize i3:iues in· the 401 oertit'ication process for the limited nuzater or 
applications tiled directly with DEQ. -

.. :. • ••. !.•· 

This over:iight makas it apparent tbat rules are neeeed to clearly establ.!.sh 
· procedures tor ll01 certification, The Departi:ient will seek autilori:;atiell 

fl'Ol:I the Envirome.ntal Quality Coru:dssion on SeptClllber 14, 1li84, to hold a 
bearing Oll proposed rules. lie are enclosing a cop:; of the start' repor;:, for 
your i.J:l1"ormatioD. Since your application for certi!'icatioD preciates the:ie 
p:-oposed 1'.'ulias, ·action on your application will not bG .based on these dratt 
rules bllt \/ill b9 ~d OD ex:tstiog statutory authorities. 

~ .. : --
-;; I •· 

rn ·°ard'er to-addre.s11 the l:md wie cClllpatibility dtter:il:laUon-requir&d by.,_--: c: 
Oi-eson- lllli' and our as;i-eeaent with LCDC, ;<e roque.:it that you obtain fl'OJ;l -
Desahu~ Collllty imd forward to u:s _by October, 15 .-1984, _a statement :01" _ ____ _. __ .,_ ::-:-. 
co::;:pat1bility with the ackriowledged_ coi:~ensivia pl.an or or cotll!istenoy , __ , ,,_..,., _ 
"llith;st.atewide pla.nning goals. , _____ ., -- , s;::':: ___ _ 

We :tnterpret tbe letter f?"Ol:I Campbell-Cra"len dated ?la-{es:oor 2a;-19a3;--as 
the date of' your first appl:!.cation fer cert:!.1'1cat.1on. Thus, i:e i;iust act to 
issue:ar deey certit:!.cation OD your applit:ation by no late?' tl;an !lovesiber-
28, l 98lt to resnn within the 1 year til:e :t:'rai:ie. estau.ished in Section 401 
or the Clean Water Act, lfe apologize for the ahort tilae f'or _rospouse to 
the land uee =patibil,;.ty requil'el!ont, ___ _ 

r.r.s:t 
WT26ll 
At.tacbents 

. :-. . - .. : ·: 

cc: Arnold Irrigation District 

Fred Hansen 
Ilil"flctor 

Federal ~nergy Re;;ulatory Com:dssion 
Central Region, DEQ 

. ; .. 
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Department of Environmental Quality 

522 S.W. Fl FTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229·5696 

Richard E. Craven 
CaIOpbell-Craven 
Environmental Consultants 
9170 S.W. Elrose 
Tigard, OR 97223 

Dear Mr. Craven: 

November 27, 1984 

Re: Lava Diversion Project, 
FERC No. 5205, 
Deschutes River, Oregon 

APP 42 

By a letter dated November 28, 1983, you requested water quality standards 
compliance certification for the above subject project, as is required by 
Section 401 of the Federal Clean Water Act. We responded on December 1, 
1983, stating that we would not commence action on the certification 
process until having an opportunity to review an Exhibit E Environmental 
Report for the project. 

We received the Environmental Report on August 20, 1984. As prescribed by 
law, we made public notice of your request on September 5, 1984, and 
received comments through October 15, 1984. During this same period, we 
evaluated the Environmental Report, plus the additional project information 
Exhibits A, B, c, D, F, and G which are part of your submittal for FEHC 
licensing. Subsequently, we evaluated the comments which were received in 
resp6nse to our public notice of your project certification request. 

Our findings, conclusions, and recommendation, pursuant to your request, 
are coptained in the attached report "Evaluation of Request for Water 
Quality Requirements Compliance Certification for Proposed Lava Diversion 
Hydroelectric Project, Deschutes River, near B.,nd, Oregon (FERC No. 5205)," 
November 27, 1984. 

Based on the findings and reasoning contained in that report, I hereby deny 
your request for water quality standards compliance certification for the 
Lava Diversion Project, FERC Number 5205. This denial is rendered without 
prejudice, and the request for certification may be made again if and when 
the current reasons for denial are removed. 

GDC:t 
WT462 
Attachment 

cc: Donald P. McCurdy 
General Energy Development, Inc. 

Sincerely, 

l':yu_ ~\ ~ v'~ "-
Fred Hansen 
Director 



Evaluation of Request for Water Quality Requirements 
Compliance Certification for Proposed Lava Diversion 
Hydroelectric Project, Deschutes River Near Bend, Oregon 
(FERC No. 5205) 

by 

Department of Environmental Quality 

November 27, 1984 

APP 43 
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Introduction 

General Energy Development, Inc. (GED) holds Preliminary Permit No. 5205 
from the Federal Energy Regulatory Commission (FERC) to plan and design the 
Lava Diversion Hydroelectric Project on the Deschutes River at Benham 
Falls, south of Bend. Before construction licensing by FERC may proceed, 
federal law requires certification by the state Department of Environmental 
Quality (DEQ) of the project's compliance with water quality standards and 
related requirements. A state condition of certification is that the 
project must also be compatible with the county's comprehensive land use 
plan and/or Statewide Planning Goals. Thus, the DEQ's responsibility and 
authority in responding to the request for project certification are 
limited to making two determinations: 

1. Is the project compatible with the county's comprehensive land use 
plan and/or statewide planning goals? 

2. Is there reasonable assurance that the project will not violate 
applicable water quality standards and related requirements? 

Hydropower development in Deschutes County is a conditional use under terms 
of the county's comprehensive land· use plan. 

In addition to the Lava Diversion Hydroelectric Project, there are eleven 
other hydropower sites in the Upper Deschutes River Basin on which 
applicants have filed for permits or licenses from the FERC. Deschutes 
County officials took note of this large hydropower interest and sensed the 
possibility that such river developments could iiossibly have. cumulative· 
adverse impacts on present environmental conditions and cultural uses of 
the area. As a consequence, the county passed Ordinance No;· 83-058 which· 
gives. them from February 1, 1984, to July 31, 1985, to study the situation 
and determine whether such hydropower developments would truly fit well with 
key elements of their land use plan. Until the study is finished, Deschutes 
County officials will not issue a conditional use permit for any of the 
proposed hydroelectric sites in the Upper Deschutes River zone of contention. 

GED's environmental consultants, Campbell-Craven, requested DEQ certification 
for the Lava Diversion Project by letter dated November 28, 1983 (received by 
DEQ on November 29, 1983). DEQ, in turn, requested further supporting 
information which was received on August 20, 1984. 

The DEQ made public notice of the certification request on September 5, 1984, 
(Appendix A) and received public comment through October 15, 1984. 

Prqiect pescription 

This project description was taken from information Exhibit A, that the 
applicant submitted to the FERC for licensing purposes. 

The project site is located in Sections 8, 9, 16, and 17 of Township 19 
South, Range 11 East of the Willamette Meridian. It is situated entirely on 
federal lands in the Deschutes National Forest. A project plan is shown in 
Appendix B. 
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Evaluation of Request for Water Quality Requirements Compliance Certificatio 
for Proposed Lava Diversion Hydroelectric Project, Deschutes River Near Bend, 
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The facility is designated for year-round operation as a run-of-I'i'rer project 
with no storage of water. The controlled flows in the Deschutes River in the 
project area dictate the equipment required to maximize the power benefits of 
the project while allowing the bypass flows necessary to protect other 
recognized beneficial uses. 

Current uses of the Deschutes River will not be altered by the project, 
except in the reach from the weir to the powerhouse. Relocations of private 
individuals or prior improvements will not be required to permit construction 
and operation of the project. 

The project will have eight components: 
structure, (3) a tunnel to convey water 
(4) a surge tank, (5) a pipeline, (6) a 
access roads necessary for construction 
are briefly described as follows:· 

(1) a control weir, (2) an intake 
from the intake to the powerhouse, 
powerhouse, (7) a tailrace and (8) 
and operation of the project. These 

( 1) A rectangular concrete control weir will be installed near the head of 
the Benham Falls. Benham Falls is 3,800 feet long and drops 103 feet, 
The weir will have a 140-foot crest, which will be totally submerged 
assuming flows in excess of 350 cfs. 

The weir will measure bypassed flows and transm.it these measurements to 
the powerhouse. A processor will compare the released flows to the 
project rule curve for releases and adjust the turbines to assure 

·compliance with the required bypass flow. The weir is intended to 
maintain approximate existing upstream river levels during operation of 
the project. The applicant believes this will 'protect present 
recreation, wetland, and waterfowl uses of that river zone. 

( 2) The intake structure for the project will be constructed of reinforced 
concrete. It will be set on the left bank of the Deschutes River, with 
intake' portals parallel to the flow of the river. 

The structure will be fronted by a trash rack with two inch openings. 
The bar screen on the trash rack will be constructed to facilitate 
cleaning with a motorized rake. 

The applicant expects that fish will be prevented from entering the 
conduit by screening with 0.25 inch openings. 

(3) An 1,800-foot horseshoe shaped, concrete lined tunnel will be 
constructed to convey water from the intake structure to the powerhouse. 
The tunnel will have a 6.5-foot radius crown dropping from the radius 
point to a rectangular base and a grade of 0.0078 foot per foot. The 
upstream end of the tunnel will be set at an elevation of 4,120 feet 
(U.S.G.S. datum), and the outlet, which will be at the base of the 
surge tank, will be at an elevation of 4,106 feet. Two conduits will be 
installed in the tunnel cavity for controls and power for the intake 
structure. 
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(4) A restricted orifice type surge tank 51 feet in diameter and 36-foot 
deep will be constructed at the transition point of the tunnel to 
penstock. The transition will be from the 13-foot diameter horseshoe 
type tunnel to a 14-foot diameter welded steel pipe. The tank will have 
a floor elevation of 4, 129 feet and a top elevation of 4, 165 feet. 

(5) A 14-foot diameter pipe will extend from the tunnel outlet approximately 
50 feet. It will then be split with a 40-foot bifurcation. The two 
resulting 9-foot, 6-inch diameter pipes will extend the remaining 410 
feet to the powerhouse. 

The pipeline will have a wall thickness of 1/2 inch and will be buried 
between the tank and the powerhouse. 

(6) A low-level powerhouse will be constructed of reinforced concrete. The 
structure will be 62 feet by 71 feet 4 inches and will rise from a 
foundation elevation of 4,025 feet to a roof elevation of 4,071 feet. 
The powerhouse will be located on the left bank, 250 feet away from the 
Deschutes River. The powerhouse will be equipped with three. generator.s 
having a combined rating of 11,825 kva, at a 95 percent power factor. 

Additional mechanical equipment, such as air, oil, and cooling water 
systems, will be located in the powerhouse where appropriate. 
Electrical systems necessary for operation of the project will include 
station service, control boards, monitoring equipment, switchgear, and 
an auxiliary power supply. Further, a fire protection system will be 

·provided for the powerhouse. 

(7) A 250-foot tailrace wil+ be excavated from the powerhouse to the 
Deschutes River. The discharge from the powerhouse will vary from 80 
cfs to 1,800 cfs, and the tailwater will vary in height from an 
elevation of 4,036.9 feet to an elevation of 4,040.3 feet. 

The discharge velocities at full capacity of the powerhouse will be 5.0 
fps. These will dissipate to 1.5 fps at the river re-entry point. 

The tailrace cross-section expands gradually as it proceeds to the 
Deschutes River. At its confluence with the river, the re-entry channel 
will be 135 ft. wide at the bottom and 165 ft. wide at the top. 

(8) The Applicant will utilize existing roads and, where necessary, 
construct new roads to provide access to the project during construction 
and operation. All new roads will be built to OSFS standards. The road 
system utilized for operation of the project will be part of the OSFS's 
planned road system. 

The old railroad grade, which currently provides access to the Benham 
Falls Viewpoint, will be utilized for both construction and operation of 
the project. 
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Road grades which are modified to permit movement of construction 
equipment will be restored to their prior condition following 
construction of the project. 

In sum, access to the intake area will be provided by the following 
means: 

Reconstructed roadway to top of hill - 1 ,800 feet 
Utilization of existing road - 1,000 feet 
New access road downhill to intake - 1,370 feet 

The total roadway to be constructed for the project is as follows: 

General area access - 1 '400 feet 
Surge tank 290 feet 
Powerhouse 570 feet 
Weir - 1 ,250 feet 
Intake - 3, 170 feet 
'l'gU,l r:Qa.s.iHa:L 5,58Q f:~~t 

Power generated by the project will be sold to the Pacific Power & Light 
Company. The powerhouse for the project will be located 1,600 feet east of 
the Midstate transmission line. Power generated at the powerhouse will be 
transmitted underground at 69 kv to the Midstate line. 

PERTINENT DATA FOR THE PROJECT 

1. General 

Stream 

Location 

State 

Location on River 
Powerhouse 
Control Weir 
Intake 

2. Hydrolggy 

Drainage Area 
Average Annual Discharge 

( 27 years) 
Minimum Daily Flow 

( 27 years) 
Maximum Daily Flow 

(27 years) 

Deschutes River 

Deschutes National Forest 
Deschutes County 
Sections 8, 9, 16 and 17 
T. 19S., R. 11E., W.M; 

Oregon 

River Mile 179 .9 
River Mile 181 .O 
River Mile 182.4 

1,759 sq. mi. 
1 ,460 cfs 

438 cfs ( 1970) 

3,410 cfs (1964) 
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3. Control Weir 

Type 
Crest Length 
Throat Elevation 

4. Intake 

Type 
Opening 
Approach Velocity 
Screen Size 

5. Tunnel 

Size 
Length 
Entrance Invert 
Exit Invert 

6 • Surge Tank 

Type 
Size 
Material 

Location 
Top 
Bottom 

7. Pipeline 

Length 
Type 
Size 

8. Powerhouse 

Type 
Size 
Foundation 
Roof 

9. Power Pl ant 

Turbines 
Hydraulic Capacity 

Rated Head 

Rectangular 
140 I 

4,145.57 

Passive Screen 
9 x 200 
1 fps Maximum 
Wedge Wire - 1/4" Spacing 

13 1 Horseshoe (150.9 S.F.) 
1,BOOL.F. 
Elev. 4, 120 
Elev. 4, 106 

Differential type w/orifice 
51 I dia. X 36 f high 
Prestressed-post tensioned 

concrete 

Elev. 4,165 
Elev. 4,129 

500 L.F. 
Welded steel 
9. 6' diameter 

Reinforced concrete 
62' x 71 '-4" 
Elev, 4 ,025 
Elev. 4 ,071 

1 at 800 cfs 
1 at 500 cfs 
1 at 200 cfs 
107 feet 
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Generators 
Nameplate rating 
(at 95 percent PF) 

1 0. Generation 

Capacity 
Average Annual Energy 
Average Annual Power 
Plant Factor 

Project Enyironmental Report 

at 6,350 KVA 
1 at 3,925 KVA 
1 at 1,575 KVA 

11,250KW 
52,555,000 kWH 
6,000 KW 
53 percent 

When applying for a project license from the Federal Energy Regulatory 
Commission, the applicant must present an "Exhibit E" Environmental Report 
which identifies the real and potential environmental impacts likely to be 
caused by the project's construction and operation. Additionally, the report 
must show how such impacts will be prevented or minimized to a<iceptable 
levels. 

Campbell-Craven, Environmental Consultants, prepared the environmental 
report. Both "principals" in the firm have long professionalc'hist·ories·±•n · 
natural resources management and associated consulting services. The 
chapters of their environmental report cover: (1) Description of Locale, 
(2) Water Use and Quality, (3) Fish, Wildlife, and Botanical Resources, 
(4) Historic and Archeological Resources, (5) Socioeconomic Impacts, 
(6) Geographical and Soil Resources, (7) Recreational Resources, 
(8) Aesthetic Resources, (9) Land Use and Management, (10) Alternative 
Locations, Designs, and Energy Sources, and (11) List of Literature. 

Chapters 2 and 9 address the two issues that the DEQ ~ consider when 
processing the project certification request. Thus, at this point, the DEQ 
evaluation is narrowed to those two elements of the Environmental Report. 

Based on communications with agencies who reviewed the project proposal, the 
license applicant proposes to und'ertake the following mitigation measures 
with respect to water quality and stream flows: 

1. The pcwerhouse/tailrace and intake structure will be constructed in 
the dry without placing a cofferdam in the River. 

2. The intake structure will be sited in the location recommended by 
Oregon Department of Fish and Wildlife (ODFW). 

3. The tailrace and intake areas near the shoreline will be riprapped 
to minimize erosion from wave action. 

4. The discharge velocity in the tailrace will be about 1.5 
feet/second. This will prevent erosion of the riprap area of the 
tailrace or of the river channel. 
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5. Sediment catchment basins will be located near all areas that may 
drain construction materials into the river. 

6. Fueling stations for equipment will be located away from the river 
and the project area to minimize the possibility of spills into the 
river. Contingency plans will .be developed in consultation with 
the agencies to effectively handle spills. 

7. The existing willows and alders on the face of the dike will be 
preserved during weir construction and the dike will be plugged to 
prevent erosion. 

8. The applicant will evaluate the effect of lowered velocities on 
sediment accumulation to identify the potential for sedimentation 
above the weir and determine if a study is required. 

9. To minimize impacts of the cofferdam placement and removal at the 
weir location, construction will be scheduled for the late fall 
when river flow and visitor use are lower. Construction of each 
cofferdam will require approximately ten days. The upstream 
cofferdam will be constructed in late September/October and the 
downstream cofferdam will be constructed in late November. The 
weir will be completed and the cofferdams removed by mid-December 
of the same year. The applicant will coordinate with ODFW, U.S. 
Forest Service (USFS) and DEQ to minimize turbidity and 
sedimentation and subsequent impacts on fish resources, water 
quality and recreation. 

10. A minimum flow of 660 cfs will be left in the bypass reach of the 
river and over Benham Falls. 

The agencies which were consulted by the applicant have not recommended any 
operation mitigation measures with respect to stream flows and water quality. 

The applicant proposes to periodically review project facilities and 
operations, particularly in the area near the intake, weir, powerhouse, and 
the access road to the intake, to determine if modifications of activities 
are necessary to decrease impacts relating to erosion. If necessary, the 
applicant proposes to modify operation of the project to reduce erosion. 

The project license applicant fully recognizes the authority and 
applicability of the Deschutes·county Comprehensive Land Use Plan and one 
goal therein to assist in the provision for adequate local energy supplies. 
Likewise, the applicant recogni·zes Deschutes County Ordinance No. 83-058 
which places new restrictions on future developments along the Deschutes 
River and other rivers in Deschutes County, for the purposes of maintaining 
quality and quantity of streamflows and protecting the visual, enviror.inental 
and aesthetic attributes of the rivers. Various standards for land uses 
within the Deschutes River Combining Zone (DR zone) are specified, including 
the requirement that.an application for a hydroelectric project will show 
that the use will further the purpose of the ordinance. The ordinance also 
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specifies that a study shall be conducted for various purposes, including the 
identification of the individual and cumulative effects to all known and 
potential hydroelectric sites and sources on the Upper Deschutes River. The 
ordinance will be repealed February 1 , 1986, or upon the completion and 
adoption of a recommended comprehensive plan and implementing ordinance 
amendments. 

DEC Eyaluation 

A4 Appliqable Water Oualjty Regulat;qos and pEO Eyaluatjans 

Oregon Administrative Rules (OAR) Chapter 340, Division 41, Rule 562, 
lists tbe beneficial uses for which water quality will be protected in 
the Deschutes River upstream from the Bend diversion dam, They are: 
Public Domestic Water Supply, Private Domestic Water Supply; Industrial 
Water Supply; Irrigation; Liv.estock Watering; Anadrcmous Fish Passage; 
Salmonid Fish Rearing; Salmonid Fisb Spawning; Resident F'ish & Aquatic 
Life; Wildlife and Hunting; Fishing; Boating; Water Contact Recreation; 
and Aesthetic Quality. Established water quality standards were 
designed to support and maintain these uses. 

Under provisions of ORS 536.300(2), the Water Policy Review Board 
recognizes hydropower-C'dev-el-opment- as· a ··benecf\l:e:i:a:Jc··water •use ·throughout····-·"·"·· 
the Deschutes River Basin. However, this use has no corresponding DEQ 
water quality protection ·requirement because hydro power production is 
not likely to be water quality dependent. 

OAR 340-41-026 lists the Policies and Guidelines Generally Applicable to 
All (river) Basins Statewide. These are mainly anti-degradation in 
nature, except where the DEQ Director or his designee may allow lower 
water quality on a short-term basis in order to respond to emergencies 
or to' otherwise protect public health and welfare. 

OAR 340-41-565 lists specific water quality standards for the Deschutes 
River Basin. For the purpose of relating water quality standards to 
potential water quality impacts of the proposed project, the pertinent 
standards are hereafter listed and DEQ staff evaluation follows each 
one: 

'40-41-565(2)(a) Dissolved Oxygen (DO) concentrations shall not be less 
than 90 percent of saturation at the seasonal low, or less than 95 
percent of saturation in spawning areas during spawning, incubation, 
hatching, and fry stages of salmonid fishes. 

Water quality monitoring in the Upper Deschutes River shows that the 
dissolved oxygen standards are met at most seasons of the year. There 
have been infrequent cases of slight D.O. reductions due to natural 
causes. The proposed hydropower project will have no waste discharges 
or flow regulation needs that would be expected to adversely impact the 
river's present D. 0. regime. 
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340-4J-565(2)(b) No measurable (temperature) increases shall be allowed 
outside of the assigned mixing zone, as measured relative to a control 
point immediately upstream from a discharge when stream temperatures are 
5aoF. or greater; or more than 0.5°F. increase due to a single source 
discharge when receiving water temperatures are 57°F. or less; or more 
than 2°F. increase due to all sources combined when stream temperatures 
are 56oF. or less, except for specifically limited duration activities 
which may be authorized by DEQ under such conditions as DEQ and the 
Department of Fish and Wildlife may prescribe • . • • • • 

Existing water temperature regimes in the Upper Deschutes River are 
suitable for all phases of salmonid fish life. The maximum water 
temperature recorded between water years 1968 and 1979 at the Benham 
Falls gage was 17°c, and the minimum o0 c. A probability analysis showed 
the water temperature to be below 16oc, 98% of the time--distributed 
mostly between 3° an.d 14°C. 

Water temperatures and stream flows are directly related due to upstream 
reservoir releases and groundwater contributions. High temperatures 
correspond to high flows because of seasonal warming and the release of 
water from the reservoirs. Low temperatures correspond to low flows 
because of the seasonal cooling and greater contribution of cooler 
groundwater to the flow. 

The project is not designed to cause any additional pooling or changes 
in the river level above the weir that would significantly increase the 
·present degree of solar incidence. A minimum flow of 660 cfs is 
specified to remain in the bypass zone, over Benham Falls. While this 
lesser flow may slow the velocity slightly, it is not expected to result 
in an appreciable water temperature change from the range existing 
before the project 1 s construction. The only minor changes in bankline 
vegetation will occur during weir construction, at the intake structure, 
and at the tailrace entry to the river. Here, also, the combination of 
these shoreline changes should not result in an appreciable change in 
pre-construction river temperatures. 

The project is not expected to have a significant impact on the existing 
temperature regime in the river. 

The very small amount of bearing cooling water that will emit from the 
plant is not expected tc have a measureable impact on the riv.er water 
temperature. 

340-41-165(2)(cl No more than a 10 percent cumulative increase in 
natural stream turbidities (JTU) shall be allowed, as measured relative 
to a control point immediately upstream of the turbidity causing 
activity. However, limited duration activities necessary to address an 
emergency or to accommodate essential dredging, construction or other 
legitimate activities and which cause the standard to be exceeded may be 
authorized provided all practicable turbidity control techniques have 
been applied and one of the following has been granted: 
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(1) Emergency activities: Approval coordinated by DEQ with the 
Department of Fish and Wildlife under conditions they may 
prescribe to accommodate response to emergencies or to protect 
public heal th and welfare. 

(.2) Dredging, Construction or other Legitimate Activities: Permit or 
certification authorized under terms of Section 401 or 404 (Permit 
and Licenses, Federal Water Pollution Control Act) or OAR 141-85-
100 et seq. (Removal and Fill Permits, Division of State Lands) 
with limitations and conditions governing the activity set forth in 
the permit or certificate. 

The placement and removal of coffer dams, plus final opening of th~ 
powerhouse "tailrace" channel, during project construction, will cause 
short-term turbidity increases in the river. The project applicant has 
proposed mitigation measures.that will prevent and/or control these 
impacts in compliance with the applicable rule. Subsequent operation of 
the plant should have no impact on existing stream turbidity 1cYels. 

340-41-565(2)(d) pH values shall not fall outside the range of 6.5 and 
8 .5. 

No discharge of••ma.t;er-ials· that· w<:m1<1··at'fect·'the river·••s ·'e:ti"Sti'hg'JjH"~~="""~···· 
values are proposed by the applicant. Operation of facilities should not 
alter river pH values. 

340-41-565(2)(e) Organisms of the coliform group where associated with 
fecal sources (MPN or equivalent MF using a representative number of 
samples): [shall not exceed] A log mean of 200 fecal coliform per 100 
milliliters based on a minimum of 5 samples in a 30-day period with no 
more than 10 percent of the samples in a 30-day period exceeding 400 per 
100 ml. 

The applicant has not discussed methods of sewage disposal for either 
-the- construction or operation periods of the project. 

No discharge of fecal coliform bearing wastes is proposed by the 
applicant. 

340-41-565(2)(f) Bacterial pollution or other conditions deleterious to 
waters used for domestic purposes, livestock watering, irrigation, 
bathing, or shellfish propagation, or otherwise injurious to public 
health shall not be allowed. 

No discharge of bacterial pollutants from the plant or plant site is 
proposed by the applicant. 

340-41-565(2)(g) The liberation of dissolved gases, such as carbon 
dio:tide, hydrogen sulfide, or other gases, in sufficient quantities to 
cause objectionable odors or to be deleterious to fish or other aquatic 
life, navigation, recreation, or other reasonable uses made of such 
waters shall not be allowed. 
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No discharge of substances from the plant or plant site that will result 
in the liberation of noxious or toxic gases is proposed by the applicant. 

<40-41-565(2)(h) The development of fungi or other growths having a 
deleterious effect on stream bottoms, fish or other aquatic life, or 
which are injurious to health, recreation, or industry shall not be 
allowed. 

No discharge of substances from the plant or plant site 
that will result in the development of deleterious fungi or other 
harmful growths is proposed by the applicant. 

340-41-565(2\(i) The creation of tastes or odors or toxic or other 
conditions that are deleterious to fish or other aquatic life or affect 
the potability of drinking water or the palatability of fish or 
shellfish shall not be allowed. 

No discharges ct: substances that are likely to cause tastes, 
toxic conditions in the river are proposed by the applicant .. 
of oil and grease emitting with bearing cooling water at the 
are so small that they should not contribute to taste, odor, 
problems in the river. 

/ 

odors, or 
The traces 

powerhouse 
or toxic 

340-41-565(2)( il The formation of appreciable bottom or sludge deposits 
or the formation of any organic or inorganic deposits deleterious to -
fish or other aquatic life or injurious to public health, recreation, or 
industry shall not be allowed. 

No discharge of materials from the plant or plant site that will cause 
bottom sludges or deleterious deposits in the river is proposed by the 
applicant. 

Natural sediment in the Upper Deschutes River is largely composed of 
volcanic material, with little organic matter. Thus, it has almost no 
potential to chemically depreciate water quality. 

A question has been raised whether the reduction of flow velocity in the 
approximate 1-1/2 miles of river channel between the intake structure and 
the control weir will result in detrimental deposits of sediment from 
passing water-- similar to what has happened in Mirror Pond at Bend. 
Since a minimum flow of 660 cfs will be maintained in the bypass channel 
and over the falls, sediment deposition upstream from the weir does not 
appear to be a serious factor. However, the applicant has not yet fully 
addressed the potential for this happening. Neither has the applicant 
fully addressed the potential need for sediment removal and disposal from 
certain areas of the project after plant operation begins. 
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340-41-565(2Hkl Objectional discoloration, scum, oily sleek or floating 
solids, or coating of aquatic life with oil films shall not be allowed. 

There may be a trace of oil and/or grease in the bearing cooling water 
that emits from the plant. However, past experience and monitoring of 
such plants have shown the volume to be only minutely detectable in the 
laboratory and unseen by the eye. It does not occur in a concentration 
that would be deleterious to aquatic life, or make the water unfit for 
human or other animal consumption. 

<Af0-41-565(2)(1) Aesthetic conditions offensive to the human senses of 
sight, taste, smell, or touch shall not be allowed. 

Some observers from the public sector believe the power project will 
destroy the present aesthetic quality of the river zone in and around 
Benham Falls. While this observation may have merit, the aesthetic 
changes will not be of a type regulated by water quality control rules. 
There is no project impact that is likely to change the present aesthetic 
quality of the river water during plant operation. 

<40-41-56512l(m) Radioisotope concentrations shall not exceed maximum 
permissible concentrations (MPC's) in drinking water, edible fishes or 
shellfishes; wildl±fe,· irrigated crops, livestock and other dairy 
products, or pose an external radiation hazard • 

. No discharges of radioisotopes are proposed by the applicant'. Natural 
background levels of the radioisotopes in construction materials are 
expected. 

340-Af1-565(2llpl The concentration of total dissolved gas relative to 
atmospheric pressure at the point of sample collection shall not exceed 
one hundred and ten percent (110%) of saturation, except when stream 
flow exceeds the 10-year, 7-day average flood. However, for Hatchery 
receiving waters and waters of less than 2 feet in depth, the 
concentration of total dissolved gas relative to atmospheric pressure at 
the point of sample collection shall not exceed one hundred and five 
percent ( 105%) of saturation. 

Dissolved gas supersaturation usually results when large volumes of 
water are plunged over structures into deep pools, where the atmospheric 
gas entrainment due to the plunge cannot quickly equilibrate with the 
atmospheric pressure. Water carried in tunnels and penstocks is not 
usually subject to further gas entrainment. Water for the Lava 
Diversion Project will be carried in closed conduits and discharged into 
a relatively shallow stream where turbulence will rapidly equilibrate 
dissolved gas pressures with the atmospheric sources. 

340-41-565121(0) Dissolved chemical substances: Guide concentrations 
listed below shall not be exceeded unless otherwise specifically 
authorized by DEQ upon such conditions as it may deem ne-0essary to carry 
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out the general intent of this plan and to protect the beneficial uses 
set forth in rule 340-41-562: (mg/L) 

(A) Arsenic (As) 
(B) Barium (Ba) 
(C) Boron (Bo) 
(D) Cadmiun (Cd) 
( E) Chromium (Cr) 
(F) Copper (Cu) 
( G) Cyanide (Cn) 
(H) Fluoride (F) 
(I) Iron (Fe) 
(J) Lead (Pb) 
(K) Manganese (Mn) 
(L) Phenols (totals) 
(M) Total Dissolved Solids 
(N) Zinc (Zn) 

0.o1 
1.0 
0.5 
0 .003 
0 .02 
0 .005 
0.005 
1.0 
0. 1 
o .as 
0 .05 
0 .001 

500.0 
0.01 

No discharges of dissolved chemicals from the plant or plant :site are 
proposed by the applicant. Any metals leached by water passing over 
metallic equipment would be only trace in concentration and with little 
or no potential for violating the water quality standards. 

340-41-565(2)( 0) Pesticides and other Organic Toxic Substances shall not 
exceed those criteria contained in the 1976 edition of the EPA 
publication •Quality Criteria for Water". These criteria shall apply 
unless supporting data show conclusively that beneficial uses will not 
be adversely affected by exceeding a criterion by a specific amount or 
that a more stringent criterion is warranted to protect beneficial uses. 

It is not unusual that herbicides are used sparingly in grounds main
tenance programs at power plants and electrical substations. However, no 
pesticides or other organic toxic substances are proposed to.be used at 
the plant site by the applicant. 

340-41-565(3) Where the natural quality par!lllleters of waters of the 
Deschutes Basin are outside the numerical limits of the above assigned 
water quality standards, the natural water quality shall be the 
standard. 

This standard is set to recognize the variations in water quality that 
occur naturalli. For instance, natural turbidity levels in the 
Deschutes River may seasonally exceed the standard. 

Outside of the controlled water quality impacts that may occur 
temporarily during construction, the project operation is not expected 
to cause any water quality changes that would be outside the range of 
naturally occurring conditions. 
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B. Land Use Compatibility 

Hydroelectric power site development is a conditional use pursuant to 
requirements of the Deschutes County Comprehensive Land Use Plan. Since a 
number of sites in the Upper Deschutes River Basin have pending permits for 
hydropower development, Deschutes County officials have declared a 
moratorium, in the form of Ordinance No. 83-058, to delay the issuance of 
all conditional use permits until an overall hydropower site development 
impact study can be competed. Thus, the county will not consider the 
issuance of a conditional use permit for the proposed Lava Diversion 
Hydroelectric Project until terms of the Ordinance are met. On this 
basis, the county officials have opposed DEQ issuance of a water quality 
standards.compliance certification for the project. 

Potential water Quality Impacts Not Adeauately Addressed 

The DEQ believes the following list of potential water quality impacts 
related to construction and operation of the project have not been '.'.dequately 
addressed by the applicant: 

1. A trash collection rack is planned for the water intake. Where and how 
will tpe trash collections be disposed in compliance with solid waste 
and water pollution control regulations? 

2. Fuel for emergency equipment, oil, and grease would be expected to be 
·stored and used on site during normal plant operation. A plan is needed 
for their use and disposal of containers that will prevent spills or 
discharge to the water. 

3. Transformer oils and hydraulic fluids for control systems are general 
products on site at hydroelectric power plants. A storage and use plan, 
plus a spill contingency plan, are needed to give maximum assurance that 
these products will not enter the water. 

4. A plan and designated equipment are needed for the collection and proper 
disposal of toilet wastes and solid wastes both during plant 
construction and operational phases. 

5. A considerable amount of concrete will be used in the project. If it is 
to be mixed on site, a plan is needed to show how wash waters, waste 
concrete, and yard drainage will be kept out of the river. 

6 • There is a potential for sediment deposition in the 1.4 miles of river 
channel between the intake structure and the flow regulation weir. If 
this occurs, what are the likely environmental impacts? The applicant 
proposes to address this issue at a later date. 

7. It is not uncommon that maintenance dredging is needed at river-run 
hydroelectric projects to remove detrimental sediment deposits. The 
applicant should address this issue with a plan fer both dredging and 
spoils disposal. 

' 
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8. Herbicides are frequently used 
power plants and substations. 
issue. 

Summary·ar Public Col!!fflents 

in grounds maintenance programs around 
The applicant needs to also address this 

Twenty-two letters of public comment on the project were received by the DEQ, 
and are identified in Appendix c. A summary ·or each letter, by appended 
identification number, is as follows: 

1) Opposes certification on basis that a multiple of proposed hydroelectric 
projects in the Opper Deschutes River Basin may have undetermined 
adverse cumulative effects. 

2) Opposes the project on the basis of the site's greater importance for 
recreation and fishery values.. Requests that DEQ honor a county ordinance 
that calls for greater study of possible adverse cumulative impacts from a 
multiple of proposed hydroelectric projects in the Opper Deschutes River 
Basin. 

3) Opposes the project because it will likely have adverse impacts on 
aesthetic.values and the local economy. 

4) Opposes the project because of the site's great importance for 
recreation, fish production, big game habitat, and aesthetic values. 
Also, raises the question of whether the project complies with state 
planning goals. 

5) Expresses concern that the project construction activities will cause 
untenable turbidity and sediment downstream. Eroded soils from access 
road construction could be a source of river turbidity and sediment. 
Concern that the project may violate the nitrogen gas supersaturation 
standard. Fluctuating discharges may ·increase downstream bank erosion. 
Suggests that the construction license be withheld until assurances can 
be given for proper resolution of the above listed concerns. 

6) Opposes the project because it may adversely affect the tourist trade 
which is attracted by recreational offerings. 

7) Requests the withholding of DEQ certification until Deschutes County 
completes its study of possible cumulative effects from the proposed 
development of multiple hydroelectric projects in the Opper Deschutes 
River Basin. 

8) Believes the project would devastate existing river values and urges DEQ 
denial of project certification until Deschutes County completes its 
cumulative impacts study. 

9) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. 
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10) Opposes the project on the basis of its destroying the beauty of public 
lands and adversely impacting fish production. Also, there would likely 
be other hydroelectric projects to follow that would result in 
cumulative adverse impacts. 

11) Wants assurance that water quality standards will not be violated. 
Urges that the project not be permitted until Deschutes County completes 
its cumulative impacts study. 

12) Confirms that hydropower development is a conditional use in the 
Deschutes County comprehensive land use plan. Says the project 
proponent has not applied to the county for a conditional land use 
permit. Before issuing a conditional land use permit, the county would 
have to know that the project would not have untenable, adverse impacts 
on the water quality, fish, wildlife,. recreation, and •other issues•. 
Deschutes County opposes the.issuance of DEQ certification until the 
project has been found to be in conformance with the County 
comprehensive land use plan and implementing ordinances .. 

13) Opposes the DEQ issuance of water quality standards compliance 
certification until Deschutes County completes its cumulative impacts 
study. 

14) Requests DEQ denial of project certification until Deschutes County 
completes its cumulative impacts study. 

15) Requests DEQ denial of project certification until Deschutes County 
completes its study of cumulative impacts. 

16) Opposes the project because of its potential for adverse impacts on 
water quality, fisheries, recreation, tourism, local irrigation, and 
economic base related to these riv.er uses. Requests that the DEQ 
withhold project certiPication until Deschutes County completes its 
cumulative impacts study. 

17) Requests DEQ denial of project certification until Deschutes County 
completes its cumulative impacts study. Stresses the need for county 
participation in the decision-making process. 

18) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. Also, requests that Deschutes 
County participate in the decision-making process. 

19) Requests that DEQ withhold project certification until Deschutes County 
completes its cumulative impacts study. Declares that county participation 
is essential in the decision-making process. 

20) The project design and siting have changed from the original proposal. 
The 2.2 miles of river in the diversion reach contain fine fishery 
habitat. There has already been significant loss of fishery habitat in 
the Upper Deschutes River due to its regulation for irrigation purposes. 
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The project could have a number of adver.se impacts on fish as these 
factors play out through reduced flows, reduced water velocities, 
higher stabilized water levels, and potentially degraded water quality. 
Recommends that DEQ withhold project certification until the applicant 
can give assurances that the project impacts will be eliminated or 
reduced to acceptable levels. 

21) The Upper Deschutes is listed in the State Parks System Plan as a 
potential study river for inclusion in the State Scenic Wa.terways 
System. Present, high levels of recreational use require that existing 
river and shore line conditions be maintained. Raises the question of 
whether the project is compatible with the local compl'ehensive land use 
plan. 

22) Emphasizes that state law requires that DEQ action must be consistent 
with the local comprehensive land use plan or statewide land use 
planning goals. 

The twenty-two responses to the DEQ public notice fall largely int<) five 
categories as follows: 

1. Twenty oppose DEQ certification until county officials complete their 
cumulative impacts and land use· compatibility study. Most of the. 
opposition is prefaced with a concern that the project may be 
detrimental to existing aesthetic, recreation, fisheries, wildlife, and 
tourism attraction values. 

2. Hydropower development is a conditional use in the county comprehensive 
land use plan. The applicant bas not filed for a conditional use 
permit. 

3. The applicant has not given adequate assurances of being able to protect 
water quality and other environmental values during project construction 
and operation. Certification should be withheld until adequate assurances 
are provided. 

4. The project design and siting have changed from the original proposal. 
It has a number of characteristics that could cause damage to fishery 
production. Certification should be withheld until the applicant gives 
assurances that the project impacts can be eliminated or reduced to 
accep,table levels. , 

5. The Deschutes River zone in question is proposed for study as a possible 
addition to the Scenic Waterways System. 

There were no comments in favor of the project. 
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DEC Conclusions 

1. The DEQ has identified eight activities associated with project 
construction and/or operation whose potential for water quality 
impairment have not been adequately addressed in the environmental 
report. 

2. Except as noted in number one above, the project proponent's major 
programs to protect water quality during construction and operation 
appear adequate to comply with state water quality control regulations. 

3. Except as noted in number one above, operation of the project is not 
likely to have any appreciable adverse impact on water.quality, i.e. it 
is expected to comply with state water quality control regulations. 

4. Hydropower site development in Deschutes County requires a conditional 
land use permit. 

5. The project proponent has not yet applied for a conditional land use 
permit. 

6. Deschutes County will not consider the issuance of~ conditional land 
use permit until the study requirements mandated in County Ordinance 
No •. 83-058 have been completed. 

7. Deschutes County will not at this time issue a land use .compatibility 
statement for the proposed Lava Diversion Hydroelectric Project. 

8. The DEQ must have assurance that the project is compatible with the 
county's comprehensive plan and land use ordinances, or state planning 
goals, before issuing a water quality standards compliance certification 
statement. 

DEC Reqommendation 

Based on the information presented in this report, the DEQ recommends that 
water quality standards compliance certification for the project be denied 
until the following two requirements are met: 

1. The project applicant adequately addresses the eight potential water 
quality impacts of the project identified by the DEQ. 

2. The project applicant obtains a land use compatibility statement from 
Deschutes County officials. • 

GDC:l 
WL3842 
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A CHANCE TO COMMENT ON • • • 

WHO IS THE 
APPLICANT: 

WHAT rs 
REQUESTED: 

WHAT ARE THE 
!UGHLIGBTS: 

HOW IS Tl!E 
PUBLIC AFFECTED: 

llOW TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

P.O. So• 1780 
Portl•nd. OA 97207 

A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 
WATER QUALITY STANDARDS AND REQUIRMENTS 

General Energy Davelopment, Inc. 
261 East Barnett Street 
Medford, OR 97501 

Date Prepared: 
Notice Issued: 
Ccf[l..ments oue: 

9-5-84 
9-5-84 
10-15-84 

, 

The applicant has reqJested certification from DEQ that water quality 
standards and requirements will not be violated by construction and 
operation of a proposed hydroelectric project near Benham Falls on the 
Deschutes River south of Bend, Oregon. The certification is requested 
pursuant to Section 401 of the Federal Clean Water Act. The applicant 
has filed. with DEQ background information on the total project 
proposal to support the certification request. 

The applicant holds Preliminary Permit No. 5205 from the Federal 
Energy Regulatory Commission (FERC) to plan and design the project. 
Before construction licensing by FERC may proceed, federal law 
requires certification by the State (DEQ) of compliance with water 
quality standards and requirements. State law requires that DEQ 
action be consistent with the local comprehensive plan or statewide 
planning goals. 

The project involves public lands and waters of the State that 
presently serve other beneficial uses. Comments are invited regarding 
potential impacts of the project on water quality and beneficial water 
uses, and on compatibility of the project with the local comprehensive 
plan or statewide planning goals. 

Written comments should be presented to DEQ by October 15, 1984, at 
the following address: 

Department of Environmental Quality 
Water Quality Division 
P. O. Box 1760 
Portland, OR 97207 

At the conclusion of the comment period, the DEQ will evaluate public 
comments and all information available and make a final determination 
to grant or deny certification. 

FOR FURTH£R INFORMATION: 
Contact the person or divi,ion identified in the public notice by calling 229·5696 in the Portland area. To avoid 
lono distance charges from olher parts of 1ne s1a1e, cah I !!B i? ""lii'il, and ask for tne Qepartment ot 
Environmental Quality. 1·300-45.2·4011 
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GDC:l 
WI.3843 
11/5/84 

Date of 
No. Letter 

9/30/84 
10/1/84 

10/1I84 

10/3/84 
10/5/84 

10/5/84 
1017 I 84 
10/8/84 

10/ 8/ 84 
10/9/84 
10/9/84 

10/ 10/84 
10/11/84 

10/ 11/84 
10/11/84 

10/ 12/84 

10/12/84 

10/12/84 
10/15/84 

10/ 15/84 
10/ 16/ 84 

10/22/84 

APPENDIX C 

Laurie LeFors 
Marti Gerdes 
Jean & Joseph Berger 
Mike Johns 
David Mohla, Supervisor 
Mr. & Mrs. Keith Corwin 
P. W. Chase 
Eric Schulz 
Brian Meece 
Kenne th Corwin 
Fred Ehlen 

Self 
Self 
Self 
Self 
Deschutes National Forest 
Self 
Self 
Central Oregon Flyfishers 
Citizens Realty Group 
Self 
Sunriver Anglers 

Deschutes County Commissioners(3) Deschutes County 
Robert Robinson . Coalition fol' the Deschutes 
Jane Poor Self 
Richard & Carolyn Miller 
John Wujack 
Tom Throop 

Lawson La Gate 
Stephen Toomey 
Michael Weland 
Alan Cook 

JRK (initials only) 

Contemporary Homes 
Save Benham Falls Committee 
State Representative, 

District 54 • 
Self' 
Frank Ruegg Real Estate 
Oregon Fish & Wildlife Dept. 
Oregon Parks & Recreation 

Division 
Dept. of Land Conservation 

& Development 
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·Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 1503) 229·5696 

Sept~ber 10, 1984 

i\J. Peters 
Enru-c:;r Plann.inc As.eociates 
3182 Tiriberla.ke Dr. 
Hillsboro, OR 97123 

Dear ~.:". Peter~: 

.,,._,_ 

Re: FERC llo. 7903 
Squa<i Creek Project 
Deschutes County, Ore;;on 

'.i'llis is to ackncr..ilode;e rcccivini; you.~ letter and att,a~ents !lated 
September 3, 19821, in wb.ich you announce the beg.inn.iJJG of f~1bil.1ey 
studies ror tbe above rererenced project. 

At eoee po!.nt ill tlle t'ederal lice!llSi1'.lS prt>ooss, FEllC l111.l likcl.7 require 
tl;at you =b:it a wate:- quality standards cccplianoe certification tar the 
:;;rojeot frOlll our Depa.-t::ent. An application to DEQ ror suc!l certification 
nust contain, at m1p1,..u::, tbe f'ollowizic; info=ation: 

(a) Lei;al =e end address ot tbe project wner •. 
- . -· 

(b) Legal :oai:ie and address ot owner's doSigllat.ed ottioial repro:sentat:l.ve~ 
1r azl1· . 

(c) 

(d) 

(e) 

(f') 

. --- -
Legal description of the project looation. 

A cmplete desorj.ption ot t.be project propoSl!l, using written 
dis=aion, i::iapa, cli.agrms, and other necessary cateriala •. ·· .• 

-,-· 
Copies ot the enviromeutal background j.Zlfomation required by the 
f'ederal permitting or lioenaicg agency. 

.·--

(g) Cow or arr:r public notiee and supporting i?l!=ation, 111Buod bf tbe 
f'ederal permitUng or licensing ac,""eney f'or t.ho project. 

(h) A statel!ent trcm t.be appropriate local pla.uning Ac,"ency that the 
project is co::;piitible with tbe ncknowledged local comprehens1Ye plan 
or that the project i5 oonaiat.ent with statewide pla.nn:l.ng Sollls it' the 
looa.l plan i5 t10t acknovleclged. 

We uy· llaYe aoce useful water qlll1lity data troe Squaw Creek in our tiles. .lndf 
Scbaedel at our laboratory, 229-5983 1 can tell you more about it. 

CtC:l 
WL3662 

-

Sincerely, 

Glon D. cuter 
~nter QUD..lity Div:l.Sicn 

·~ 
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Department of Environmental Quality 

\lfCTOFI ATIYEH 
Go"'~'not 

522S.W. FIFTH AVENUE, BOX 1760,PORTLAND,OREGON 97207 PHONE: !5031229·56% 

• 
Kenneth H. Plumb, Secretary 
Federal Energy Regulatory Commission 
Washington DC 20426 

September 21 , 1984 

Re: FERC No. 3459-001 

Dear Secretary Plumb: 

Mason Dam Hydroelectric Project; 
Power River, Baker County, Oregon, 
Cascade Water Power Development Corp, 

I had a telephooe discussion on September 17, 1984, with your envirolll!lental staff 
person Robert Krska, regarding water quality standards compliance certification 
need for the above referenced project •. Considering the local concern cailsed by 
competing applications for the project site, I am writing to clarify and verify 
the major items of our discussion. 

By FERC public notice of February 28, 1983, we learned <>f the above applil:'Catioll · ,,,. ·· 
for license. · We assumed this would be a license "to construct" since there was 
no mention of a prelim.i.nary permit process. 

The applicant hired CH2M-Hill consultants to develop the illformation exhibits 
required for me licensing. On January 10 I 1983, CH2M-Hill requested from our 
agency a water quality standards compliance certification letter for the 
project, as is required by Section 401 of the Federal Clean Water Act. On 
February 18, 1983, we advised CH2M-Hill that we would not take action on their 
certification request until having an opportunity to review the upcoming 
Exhibit E Report. 

In developing the Exhibit E information, CH2M-Hill and the applicant discovered 
there were substandard dissolved oxygen concentrations in the water supply that 
would need further assessment. By letter of August 3, 1983, CH2M-Hill outlined 
for our agency a plan to gather further dissolved oxygen data from the project 
site. We approved their plan on August 9, 1983. Since that date, we have 
received no further word from either CH2M-Hill or the license applicant. 
Consequently, we have taken no further action on their request for project 
certification. 

There is also another piece of state-required information missing from the 
applicant's request for project certification. State law requires the 
applicant for "401 certification" to provide our Department with a statement from 
the local land use planning agency (Baker County Planning Department) that the 
project is compatible with the acknowledged local comprehensive plan before we 
can act to issue such certification. We have not yet received that statement. 



Kenneth H. Plumb 
September 21 , 1 984 
Page 2 

A_t'P 6 6 

It would normally be included in the package of supporting information we receive 
from the applicant or his consultant. In discussing this matter with the Bakei" 
County Planning Department Director, I learned that a land use compatibility 
statement has not been issued for the project. 

Thus, without the dissolved oxygen problem assessment and the land use 
compatibility statement, we do not yet have a completed application for project 
certification. I wish to advise you that our Department does not consider the 
one-year time period for state response, as allowed by Section 401 of the Federal 
Clean Water Act, to begin until we have in hand all of the required and requested 
ioformation necessary to evaluate a project for certification. For your use, I 
am enclosing a list of the minimum information items that a completed application 
for project certii'ication must contain in Oregon. 

For your knowledge, we are fulli aware of the competing major license 
application for this project site by the Baker County· Court. It is under FERC 
No. 7732, published October 18. 1983. We have not yet received either the 
Exhibit E Environmental Report or request for water quality standards compliance 
certification from the license applicant. 

If you wish to discuss this matter further, please call me at (503) 229-5358. 

GDC:l 
WL3697 

Enclosure 

Sincerely, 

Glen D. Carter 
Water Quality Division 

cc: Larry Smith, Judge, Baker County Court 
Diane Stone, Director, Baker County Planning Department 
George Smith, Cascade Water Power Development Corp. 
John Lincoln, CH2M-Hill, Boise, Idaho 
Duane West, Oregon Fish and Wildlife Department 
William Young, Director, Oregon Water Resources Department 
Steve Gardels, Eastern Region, DEQ 
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A completed application for State certification of a project's compliance 
with applicable water quality standards, as required by Section ~01 of the 
Federal Clean Water Act, shall contain, at a minimum, the foll°"'ing 
ini'ormation: 

(a) Legal name and address of the project owner. 

(b) Legal name and address of owner's designated official 
representative, if any. 

( c) Legal description of the project location. 

(d) A complete description of the project proposal, l.L9ing written 
discussion, maps, diagrams, and other necessary materials. 

( e) Na.me of involved waterway, lake, or other water .. body. 

( f) Copies of the environmental background illfoMDation required by 
the federal permitting or licensing agency. 

(g) Copy of any public notice 
the federal permitting or 

. _, 1 ·-' -
and supporting iilf ormation, issued by 
licensing agency for the project. 

(h) A statement f'rom the appropriate local planning agency that the 
project is compatible with the acknowledged local comprehensive 
plan or that the project is consistent with statewide planning 
goals if' the local plan is not acknowledged. 

The Department of Environmental Quality reserves the right to request any 
additional infol"lllation necessary to complete an application or to assist 
the Department to adequately evaluate the project impacts on water quality. 
Failure to complete an application or provide any requested additional 
information within the time specified in the request shall be grounds for 
denial or certification. 

GDC:l 
WL3698 
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A CHANCE· TO COMMENT ON • • • 
A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 

WATER QUALITY STANDARDS AND REQOIREMEliTS 

Date Prepared: 
Notice Issued: 
Comments Due: 

10/24/b~ 

11/15/84 
12/15/~ 

Competing Aoplicstjons for Federal License 

WHO ARE TBE 
APPLICANTS: 

( 1) Cascade Water Power Development Corp. (2) Eaker County Court 
Courthouse 

WHAT IS 
REQUESTED: 

WHAT ARE TBE 
HIGHLIGHTS: 

HOW IS THE 
PUBLIC AFFECTED: 

HOW TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

P.O. Box 1760 
Portland, OR 97207 

e. 10 ~..' 

P.O. Box 1016 
Idaho Fallls, ID 83402 Eaker, OR 9781~ 

The applicants have requested certification from DEQ that water quality 
standards and requirell!ents will not be violated by construction and/or 
operation of a proposed major hydroelectric project at the existing Mason 
Dam outlet on the Powder River in Baker County, Oregon. The certifi
cation is requested pursuant to Section 401 of the Federal Clean Water· 
Act •. The applicants ~ave filed with DEQ background information on their 
respective project proposals to support their certification requests. 

The applicants hold license 'application numbers 3459 and 7732, respect
ively, from the Federal Energy Regulatory ~ommission (FERC) to plan 
and design their projects. Before construction licensing by FERC may · 
proceed, federal law requires certification by the State (DEQ) of 
compliance with water quality standards and requir91!1ents. State law 
requires that DEQ action be consistent with the local comprehensive plan 
or statewide planning goals. Baker County has advised DEQ by letter that 
their comprehensive plan contains the following statement of policy: 
"Potential energy producing sites shall be. protected from irreversible 
loss and encouraged to be developed." 

The project site involves public lands and waters of the State that also 
serve other beneficial uses. Comments are invited regarding potential 
impacts of the project on water quality and beneficial water uses, and 
on compatibility of the project with the local comprehensive plan or 
statewide planning goals. 

Written comments should be presented to Glen Carter of the DEQ by 
December 15, 198~, at the following address: 

Department of Environmer.tal Quality 
Water Quality Division 
P. O. Box 1760 
Portland, OR 97207 

At the conclusion of the coomcnt period, the DEQ will evaluate publlc 
cor::ments and all information a\'ailable and make a final dclerrnlr.ation 
to grant or deny certificatlon. 

FOR FURTHER INFORMATION: 
Cr,ntact H1C? p~rson or d1v1~1on 1dl~ntd1cd tn the public nollcn by c::ilhng 229·5696 in fh1! Port1;1nrt <Ht'•• To av111d 
Inna 01:.;t;1ricc charges frnnl u\r1cr p.irt~ ("If !hP ~talc. C.'.lll ·~·l81~;ulc1 a~.i.. lot th1• OC'µalfml•n.1 rof 
E. nvtt t 1n1111>1 ti, 1! 011. tlll y 
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VICTOR ATIYEH 
Go-..errv:n 522 s.W. Fl FTH AVENUE, SOX 1760, PORT LANO, OREGON 97207 PHONE: 15031 229·5696 

• 
l·!r. FreC::erick D. Ehlers 
P.O. Bo:.: 7148 
Kl::::Jath Falls, OR 97602 

Dear Hr. Ehlers: 

Septetiber 27 1 1984 

Re: FEllC No. 6552 
Sprague River 
Hydroelectric Project 
KJ.acath Couoty, Oregon 

Thia is a reply to your letter of June 25, 1984, in which you request water 
quality standards compliance certit'ication, or weiver, for the above 
referenced project. As supporting infor::iation, you also oont E:dlibit E, the 
enviromieotal report that is part or the project license ap:plication to FERC. 

We have recently been advised that the abbreviated z:iethod we were U.SiIJ8 to 
process hydroelectric project water Quality certification requests waa not in 
full e-0::ipliance with federal a!ld state public disclosure laws, Col!Sequently, 
I oust ask you for t'urther bac.kgrow:id infomation··tha~·'1"fl y.4ttal· ·to·'olir·llleet!'llg-~ .. ···~·· 
those leg;il requi'!'el:lenta. 

Attached hereto is a l.iat of the mini.mill:! required inf'ormatioml. items that 
constitute a COl!lpleted ep:plication for project certification. In your case, I 
bel.ieve you can best satisfy items (a) through (;;) by sendii:ig us a full set or 
t.be illfoi-l:lation exl.U.bits you sent to FERC in your license application. Item 
(h), the land use consistency statement, you will have to get from the County 
Plcinnii:ig Department and submit to us. 

We must issue or deey certit'ication within 01Je year of the date or receivins the 
request, which was July 2, 1984. Conl!leQUently, we must ask that you return the 
requested i:nformati.on to us by March 1, 1985 1 so we will have til:e to make the 
required public notice or your request within the ooe year time limit. 

If you fail. to submit the requested information by March 1, 1985, we will deny 
your request, without prejud1ce, and you may then re-apply for certification at 
a tillle of your convenience. 

I apologize for putting you to thiB extra effort, Plea11e call me 
at 1-S00-452-4011 if you need further infcri::ation on this catter. 

GOC :t 
1-:n 1, 
At t:... cl".ll. ent 

,. 

Sincerely, 

Glen D. Carter 
Aquatic Biologiot 
W.:itur Quality Division 
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A completed application for State certification of a project's compliance 
with applicable water quality standards, as required by Section ~01 of the 
Federal Clean Water Act, shall contain~·at a minimum, the following 
information: 

(a) Legal name and address of the project owner. 

(b) Legal name and address of owner's designated official 
representative, if any. 

( c) Legal description of the project location. 

(d) · A complete description of the project proposal, using written 
discussion, maps, diagrams, and other necessary materials. 

(e) Name of involved .waterway, lake, or other water bo,dy. 

(f) Copies of the environmental background information required by 
the federal permitting or licensing agency. 

(g) Copy of any public notice and supporting information, issued by 
the federal permitting or licensing agency for the project. 

(h) A statement from the appropriate local planning agency that the 
·· project is compatible with the acknowledged local comprehensive 

plan or that the project is consistent with statewide planning 
goals if the local plan is not acknowledged. 

The Department of Environmental Quality reserves the right to request aily 
additional information necessary to complete an application or to assist 
the Department to adequately evaluate the project impacts on water quality. 
Failure to complete an application or provide any requested additional 
information within the time specified in the request shall be grounds for 
denial or certification. 

GDC:l 
WL3698 
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Oregon Department of Environmental Quality 

A CHANCE TO CO?Vl~~ENT ON • • • 

WHO IS TEE 
APPLICANT: 

WHAT IS 
REQUESTED: 

A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 
WATER QUALITY STANDARDS AND REQUIRHENTS 

Frederick D. Ehlers 
P.O. Box 7148 
Klamath Falls, OR 97602 

~· .. 

Date Prepared: 
Notice Issued: 
Co:ru:ients Due: 

10/18/84 
11/ 15/ 84 
12/15/84 

The applicant has requested certification fro::i DEQ that -water quality 
. standards and requirements will not be violated by construction and 
operation of a proposed hydroelectric project on the North Fork 
Sprague River near Bly, Oregon. The certification is requested 
pursuant to Section 401 of the Federal Clean lfater Act. The applicant 
has filed with DEQ background information on the total project 
proposal to support the certification request. 

WBAT ARE THE 
- HIGHl;lGHTS !'' 

The applicant. h9lcl:;~Pre.liminary Permit--No. 6'552·_,from·o·-th·e;.'F''ed~lU "'"'""''""'"''" ·• 
· ·•·•· 'Energy' Regulatory Comoission (FERC) to plan and design the project. 

HOli IS THE 
PUBLIC AFFECTED: 

HOli TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

Before construction licensing by FERC may proceed; federal· law 
requires certification by the State (DEQ) of compliance with water 
quality standards and require:nents. 

The project involves public lands and waters of the State that 
presently.serve other beneficial uses. Comments are invited regarding 
regarding potential impacts cf the project en water quality and 
beneficial water uses, and on compatibility of the project with the 
local comprehensive plan or statewide planning goals, 

Written comments should be presented to DEQ by December 15, 1984, at 
the fellowing address: 

Department cf Environmental Quality 
Water Quality Division 
P. O. Box 1760 
Portland,· OR 97207 

At the conclusion of the comment period, the DEQ will evaluate public 
comments and all information available and made a final determination 
to grant or deny certification. 

WL3798 

P.O. Box 1760 
Portland, OR 97207 

e "'"' 

FOR FURTHER /NFORMA TION: 
Contact the person or division 1den11f1ed in ttu.~ pub/re nohco by calhng 229-5696 in tho Portl<ind area. To avoid 
long r11stanco ctiargos from o!hcr carts of thri s1.111• ~:i!I 1~4"'"'-'tR,.,' "-"" ··- · • •· - · · 
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Al Peters 
• EnerCY Planning Associates 

Biez TiI:ll:>erlake Pr. 
Hillsboro, OR 97123 r~d-c. f.14-S 

Re: Propose<i Grave Creek 
Hydroelectric Project 
Joaephice County, Oregon 

Dear ~1r. Peters: 

This is a reply to your letter of f.ugust 3, 1984, in which you request a water 
quality standards coopliance certification, or waiver, tor the above referenced 

. project. In support cf your request, you al.so sent a draft copy of Application 
for L <J qense :Before the Federal E·nergy ReQ1lgtory Comt1 ssion. Gra\~e Creek 
Hvdroelectr:! c project. Septepber 1984, 

In addition to the supporting docutlents contained in the ,above license 
application, we oust receive the following inforcation before we will oollll:lence 
processint your certifioation request: 

1. 

2. 

4. 

.,; 1._ _,. 

A technical assessment of' whether the long penstock, with approximately 500 
f'eet dr'op, will entrain d1ssol ved ni.trogen i;a.s at levels harmful to 
downstream f'ish lite. If' so, explain the engineering techni.que to be used 
to prevent nitrogen gas supersaturation. 

. ~ . 
A detailed li5ting of' what th~ real and potential adver21e vater quality 
impacts eight be during project construction, th~r duration, and bow they 
'ldl.l be m1n1n1zed.or prevented. 

A copy of' any public notice and supporting int'ormation, issued by the. 
·rederal permitting or licensing agency for the project. 

A statement from tbe appropriate local planning agency that the project is 
compatible with the acknowledged local comprehensive plan or that tile 
project is consistent with statewide planning goals 11' th~ local plan is 
not acknowledged. 

Since you do a corusiderable amount of' consulting work on si::all hydroelectric . 
project license applications, I am enclosing a t;eceral list of the info:i:ation 
iteos that we require to support requests for water quality standards compliance 
certification. 

Please call me at 229-5358 if you wish to discuss any of' this subject in greater 
detllil. 

GPC:l 
WL3708 
Snclosure 

cc: Qreaon Fish !: 1111dl1 ,..,. 

Sincerely, 

Glen D. Carter 
Weter Quality Division 



State of Oregon 
Department of Environmental Quality 

1984 
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A completed application for State certification of a project's compliance 
with applicable water quality standards, as required by Section qo1 of the 
Federal Clean Water Act, shall contain',. at a minimum, the follo,iing 
information: 

(a) Legal name and address of the project owner. 

(b) Legal name and address of owner's designated official 
representative, if any. 

(c) Legal description of the project location. 

(d) A complete description of the project proposal, using written 
discussion, maps, diagrams, and other necessary illaterials. 

(e) Name of involved waterway, lake, or other water body. 

(f) Copies of the environmental background information required by 
the federal permitting or licensing agency, 

(g) Copy of ar.y public notice and ·supporting· information, issued by 
the federal permitting or licensing agency· f'ol' ·th·e ·project;·-

( h) A statement from the appropriate local planning agency that the 
project is compatible with the acknowledged local comprehensive 
plan or that the project is consistent with statewide planning 
goals if' the local plan is not acknowledged. 

The Department of' Environmental Quality reserves the right to request any 
additional information necessary to complete an application or to assist 
the Department to .adequately evaluate the project impacts on water quality. 
Failure to complete an application or provide any requested additional 
information within the time specif'ied in the request shall be grounds for 
denial or certification. 

GDC:l 
WL3698 
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VlCTOR ATIYEH 
GO'l-'><:r;ior 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 1503) 229·5695 

• Gall Marshall 
l'!ildcat Hydro, Inc. 
12825 S.1-1. 20tb Court 
Benverton, OR 97005 

Dear Gail Mar.shall: 

October 15, 1981! 

Ee: FEP.C Ho, 4574 
Three Ly:cx Creek 
Hydro Project 

This is to acknowledge your letter cf October 9, 1981!, in wbicb you 
announce that the above referenced project no longer qualifies for 
exeLJption fra:i FERC lioensi~, aod that you will now apply-for a I:linor 
hydroelectric project license. 

If tbe FERC should require tbat you obtain a water qUE.lity standards 
oo:::plianoe certification fran our agency to submit t'~·tbem as part of your 
application tor the •minor" license, there are certain pieces of 
inf'oroation we need rra:i you to col?llllenoe that process and meet public 
disclosure requiremente. Enclosed is a sheet that lists tbe itemB of 
ill!'o~ation that constitute a completed application for water quality 
certification. 

GDC:t 
WT371 
Enclosure 

cc: Ilorthweot Ref;ion, DEQ 

Sincerely, 

Glen D. Carter 
Aquatic Biologi.st . 
Water Quality Division 



State of Oregon 
Department of Environmental Quality 

, 984 
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A completed application for State certification of a project's compliance 
"'ith applicable water quality standards, as required by Section 401 of the 
Federal Clean \later Act, shall contain, at a minimum, tbe following 
information: 

(a) Legal name and address of the project owner. 

(b) Legal name and address of owner's designated official 
representative, if any. 

(c) Legal description of the project location. 

(d) A complete description of the project proposal, using written 
discussion, maps, diagrems, and other necessary materials. 

(e) N21:1e of involved waterway, lake, or other "'ater body. 

(f) Copies of the environmental background information required by 
the federal permitting or licensing agency. 

(g) Copy of any public notice and supporting information, issued by 
the federal permitting· or· licensing agency· fer ·tnil project. 

( h) A statement from tbe appropriate local planning agency that the 
project is compatible with the acknowledged local comprehensive 
plan or that the project is consistent with statewide planning 
goals if the local plan is not acknowledged. 

The Department of Environmental Quality reserves the right to request any 
additional information necessary to complete an application or to assist 
the Department to adequately evaluate the project impacts on water quality. 
Failure to complete an application or provide any requested additional 
information within the time specified in the request shall be grounds for 
denial or certification. 

ODC:l 
WL3698 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS TBE 
APPLICANT: 

i/RAT IS 
REQUESTED: 

WHAT ARE TBE 
HIGEI.IGBTS: 

BOW IS TB! 
PUBLIC AFFECTED: 

!!OW TO COMMENT: 

ilRAT IS THE 
ME!T STEP: 

A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH 
WATER QUALITY STANDARDS AND REQUIREMENTS 

Gail Marshall 
Wildcat Hydro, Inc. 
12825 S.W. 20th Court 
Beaverton OR 97005 

Date Prepared~ 
Notice Issued: 
Comments Due: 

1~?.·»€:~--f.q 

1-2-85 
2-1-85 

The applicant has requested certification from DEQ that water 
quality standards and requirements will not be violated by 
construction and operation of a proposed minor hydroelectric 
project on Three Lynx Creek near Ripplebrook, Clackamas 
County, Oregon. The certification is requested pursuant to 
Section 401 of the Federal Clean Water Act. The applicant has filed 
with DEQ background information on the total project proposal to 
support the certification request. 

The applicant bolds Permit No. 4574 from the Federal Energy 
Regulatory Commission (FERC) to plan and design tbe project. Before 
construction licensing by FERC may proceed, federal law requires 
certification by the State (DEQ) of compliance with water quality 
standards and requirements. State law requires that DEQ action be 
consistent with tbe ,local comprehensive plan or statewide planning 
goals. 

The project involves waters of the State that also serve other 
beneficial uses. Comments are invited regarding potential impacts 
of the project on water quality and beneficial water uses, and on 
compatibility of the project with the local comprehensive plan or 
statewide planning goals. 

Written comments should be presented to Glen Carter of the DEQ by 
January 15, 1985, at the following address: 

Department of Environmental Quality 
Water Quality Division 
P. o. Box 1760 
•Portland, OR 97207 

At the conclusion of the comment period, the DEQ will evaluate 
public comments and all information available and make a final 
determination to grant or deny certification. 

WL3917 

P.O. Box 1760 
Portland, OR 97207 

FOR Fl.JFITHE:Fi INFOFIMA TION: 
Contact the person or division identified in the public notice by calling ~5696 in the Portland area. To avoid 
long distance charges from other parts of the state, call ; 800 15? 78 ..a:, i.nd ask for the Department of 
Environmental Oualitv. - - - - . - - · ··· 4 
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Department of Environmental Quality 

VICTOR A T!VEH 
Governot 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 15031 229·5$96 

.. 
l·:i chael P.. Giddin:;s 
Liaison Officer, City 
P.O. Eox 154 
La Grande, OR 97850 

of Halfway 

Hoveober 13, 198l! 

- . 

Re: FERC l1o. 8094 
Pine Creek Project 
Half\;ay, Oregon 

In response to your letter of October 29, 19811, I am your DEQ contact 
person for matters relative to the above referenced project. 

At soce point in your dealings with the FERC for a project .license, tbey 
may require a water quality standards compl-ianae-... eerti-ffca-t±·on.,-st'l"ttm"i!D-f._ .... ,.~ ,.~"·· -" 

\ 

from our agency. Enclosed is a listing or the infoM:lational items that a-------·-·-···--·_ 
cocple~<L!U!lll.iMtion for oertif.-iea.t-ioft'11!USt contain;--------·----.. ·--· -- -·--·-----· ~·--

GDC:l 
\11.3862 

Enclosure 

Sincerely, 

Glen D. Carter 
Aquatic Biologist 
Water Quality Divi.sion 



VICTOFI ATIYEH 
Governor 

• 

Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 1503) 229·5696 

J.ir. Al Peters 
Energy Planning Associates 
3182 S.E. Timberlake Drive 
Hillsboro, OR 97123 

December 11, 198ll 
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Re: Freemont Power Project, 
FERC No. 6628, 

Dear Hr. Peters: 

Lake and Lost Creeks, 
Grant County, Oregon 

Th.is is to aclmowledge your letter of llovember 7, 198ll (received in this 
office l1overiber 26, 1984), in which you request vater quality :standards 
compliance certification for tbe above referenced hydroelectric project. 
With your request, you have also sent a copy of tbe information e:r.hibits 
that went to the FERC in support of the project license application. In 
addition to these materials, we need one i:;ore document··to make a completed 
application for project certification. That is a land use compatibility 
statei;ient from the Grant County Planning Department~or their statement of 
~ompatibility Vitb statewide planning goals if the Courity does not have an 
approved comprehensive plan. 

-· 
De are withholding any further action on your request until· the land u:;e 
compatibility statement arrives. , 

GDC: t 
llL3937 

~<i.sY 
c~ · llorth~t Region, DEQ 

Sincerely, 

Glen D. Carter 
Aquatic Biologist 
Water Quality Division 

• 



-· ---i-

~ . 1fl!1 
VICTOR ATIYEH 

Governor 

• 

Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, DR EGON 97207 PHONE: 15031 229-5696 

//7, ... ·'.."·~' '/q 21, 1985 

Dale Hatch 
Pioneer Hydropower, Inc. 
P. 0. Box 1071 
Twin Falls, ID 83303 
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P.e: FEF:C Project. l!os. 6650, 
6651, 6652, 6655 

Dear I!:-, Hatch: 

This is a reply to your letter and at tach::isi:ts of Januzry 1 I;, '1985, in 
which you propose to conduct furth1'-r feasibility stucHes of the above 
referenced project sites in Orer,on's Hood and Cl~ckamas River Basins. 

If ycu proceed'to apply for FEP.C licensinc of the individual projects, 
federal law require;; that ~·ou obtain four separate i-;ater quality standards 
coopliance certification letters fro:: our Department. Attached to this 
letter is a list of infornation -!..tei;is· tbat .. a-.request -tor-.. •oertif:=lea'!'d:orf"ll!Ult't'".'""''" ·····~ ....... _ ... -· 
contain. 

GDC:t 
HT599 

Sincerely, 

Glen D. Carter 
Aquatic Biologist 
Water Ouality Division 
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Department of Environmental Quality 
~ 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONEo 15031229·5696 

IJl.lliC!:i G. t'il lcl" 
Projc~t r1rector 
~.ccc·t:r•cc t~r..at·.eoer.t Ir.tcrr.etlor.~l: !r·Co 
1C·10 r;urlcy 'f'~y, Sult.;:; :"oo 
!'·~cr•&t:.ento 1 C,\ 95825 

bear !lr, Hillel": 

Xoul" lettol" cf January 25 1 1925 regordine t.bo Salt Caves Hy~rt-elcotric 
Pr~jeot (Fr.EC 3313) ho~ been rocai~~d. This letter notifies the Dcp:;rt,.,;er.t 
tbnt the City or tlaoath Pall:l reque:it:i certifi~tion or t.bn project 
f4Jr:>uant to Section t:01 of I.he Federal Clean Wio.tor Act, 

rloase be at!vired that your letter at l"_Ot)eived is.not .a .. =p-1Gt-e . .;an~-"~-"'" '"'"'""""'"'""'"''"''"'~· 
eufficient. 't;.ppITcaticri-for ~oi ccrtfrio~tion. · 1. request for oertUlciition 
~ust be &upported by the followir.s: 

(a) 

(b) 

(c) 

(~) 

(c) 

( f) 

( f,) 

( h) 

I.ceal neme arocl ad<lress or tbe project O\;!ler, 

Le ::;al nao~ nncl :.ddre:3:. of owner' l! de.!.i£nat.<Hl orr.tcia1 
repre.ocnta ti ve, ir any. 

Lec;:il dezcr.l>tion or tb~ projcot loc::: ti en. 

A cer.:plete dl.!t1c:ription or the project propc:.u:l, u:ine writ.ten 
di:6cussJ.on, itaps, cl.la;::ran?>, «r.e other nccessa.r,; :;ateritll~. (Th.l.:i 
de~cription should de:Joribe: tbe r.rcject in tcr::s under~tandoblc 
by the public. It shoulc be cupportCC: by iora cuteiled tcchnlcal 
t:.aterie.2 •s appropriate,) 

~;ai:u or in\'Olvl}d waterway, l<ikc, or other 110 ter l>c<iy. 

Cor:lcs of the env.iron~entQl b?.ckc,rc1.:r.c 1nrcrr;;i:tion l'C<:".uircd t·:: 
the fede:r:'!l pcrclttinc or liconnir.c sroncy. (Tnie info:"Gi::t1tori 
i:: c~cctec to cesC>rlbe project l::mcu 011 \K•tcr qu::lity ton:! 
beneficial uses or w~ter in the proj~ct areo, ~th dcrir.c 
ccr.:tructlcn ~na C·J:-ir;G or.er'4t.icri ai't..c·r conztructlon.) 

Cop~ c!' cr.y l=-Ubl ic r:otJ.co cr!j ~upport ln;~ .Lnfor::ntl~ri, l!..!.>UcC 
b~' thf': ft:Cernl ;:--en:.1tt1n~-;: or llc:c::nntns ~ccr.c:y fer :.ho p!"'ojec.t. 

A ~t.atet!lf:nt frot:- t.he a!'!'ror.rictc lcct!l f·l;.nnJ.nc oec:ncy 1..r.et th~ 
prc.;ic,ct 1:1 CO!:!p::.t.tbl" wltt; tho nc::no1:leccc;cC lo~o.l c.:c::;;r<>ten.::il\'~· 
plcn or th"'t the ~rojcct 1 ~. con:it !!tent t..~ith st~tcv.idc r;J cr.ttlrit 
reals lf the l;-c;.,i.l r.-lnn is not acl:noh·lcdr:ed. 



~illls= a. l~llcr 

Fd1ruu 17 7, 1965 
l'arrc 2 
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The t'ep:irt!::ent of Environ::iantal QualilY, reservc.:i tbe richt to request. er.y 
cdd.Lt.ional ir.fcn:ation noces~ry ~o cc::·plcto an application or to a~eist 
the Pepart.:;:cnt to adequately evalca~e tee project i::pacts. 

Upon receipt or a cc~plete and sufficient ~pplicat.Lon, the Depert=ent ~ill 
iss::e a pu~lic notice ir.;itinG co==~nts by interested individuals and 
agencies \.tithin 30 days, A beari~-t: cay ~ held it there is sicnificant 
public interest. 

ThG wpcrt::ioot \.foul el expect to ceuplcte its cvalua ti on or ~·our epplica Uon 
and public com:;ents received thereon end tAke final action to issue or 
deny certification within 90 ~-.y:i er receipt or l'OUl' cci:plcte<:l applici.t.1oa 
and issuance or a public notice; assu:.inc oo be~rinr, is held and subscc;uent 
sub:ittal or additional infol"l!!aticn ls not requir&d. 

The tlepartll!ent will coo~rt1te with tbe Ilepartc:ent ot \later llesourcos and 
tbe Energy Facility Sitir.;; Cour.c!l in their review or yoUl"' proj9ot. 
Eo;icver, please be &dv.ised that tho ~01 certific:ation procaas is a: 
distinctly 8epar-ate and independent proce.:is acmin!stered by tbe Dci:arteent 
ot Envirora::ental Quality. 

We will anticiP<;.te receiving your co:::plet.ed applic~tion in the near future. 

Sincerely, 

Fred Hansen 
Director 



1"~ ('-OXGRESS 

!.} Session } SENATE { REPORT 
No. D2-123G 

FEDERAL WATER POLL1JTION CONTROL ACT 
AMENDMENTS OF 1972 

SEPTEMBER 28, 1972.---0rdered to be printed 

~fr. }.1usKIE, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 

[To accompany S. 2770] 

(281) 
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JOINT EXPLANATORY STATEMENT OF THE COMlUrt.'; 
OF CONFERENCE ' '-· 

The managers on the part of the House and the Senate at G 
conference on the disagreeing votes of the two Houses on the arn~ 
ment of the House to the bill (S. 2270) to amend the Federal\\.,,. 
Pollution Control Act, submit the following joint statement to G 
House and the Senate in explanation of the effect of the action agr,,,; 
upon by the managers and recomrnended in the accompan1: .. 
conference report: · ....._ 
Th~ House amen.dment struck ~ut all of the Senate bill afl<r u, 

enacting clause and inserted a substitute text. · 
With respect to the amendment of the House, the Senate i..,,,;. 

from its disa rrreement to the amendment of the House, mth a: 
amendment which is a substitute for both the Senate bill and u. 
House amendment. The clifferences between the Senate bill, the Ho,. 
amendment, and the substitute agreed to in conference are noted bJ .. 
exeept for minor teclmical and clarifying changes made necessarr;.. 
reason of the conference agreement. · ' 

SHORT TITLE 
Senate bill 

Provides that the Act may be cited as the "Federal Water Polluti<t . 
Control Act Amendments of 1971". ' 
House amerulment 

Provides that the Act may be cited as the "Federal Vl'ater Pollutio: 
Control Act Amendments of 1972". 
Conference sUbstitute J 

The conferenee substitute is the same as the House amendmenL j 
Both the Senate bill and the House amendment provide for coo- I 

plete revisions of the Federal Water Pollution Control Ad. Tu 
revision wou1d consist of five titles and hereafter the referenre; :: ' 
this statement are to the sections and titles of the proposed reris'o= ! 
of the Federal Water Pollution Control Act. ! 

TITLE I-RESEARCH AND RELATED PROGRAMS 

DECLARATION OF GOALS .AND POLICY 
Sena.te bill . 

Section 101 establishes a policy to eliminate the discharge of poll~; 
~nts by 1985, r~tore the natural chemical, physical, and biol~~ 
integnty of Umted States waters, and reach an interim goal of ..-.:C 
quality for swimming and fish propagation by 1981. 

(99) 

2S 

.:.-..-tion ]i"•l n]~, p!·o!iibits the disc~ 
. ··nts~=. pr(n<·.1i·:- for Federal fin: ;. ·:~st.e f.rr.n1-nH':H f:~r·i_]i~.ies, develo. 
<-.~t'.nt pro~ra::, ... , l!1:t1ates a n1c. 

··r, ... to find t.i•,·L.·~1.n_:ric.a.l n1ethods. 
.. ..;,rs. a.nd J"('Jj\l;n:.::.. the .:\dminist 

.. ~;~n ~!\._!!ency to ci«Y<:lop n1inimurr 

.... ~.in enforcen11·~H of t':1e proposed.: 
•. _ii; a.mend ni c ,, t 
~·,~t.ion 1r.11 Ec·t~ a~i ohje.cti1e of res 

c~. ph:rs_ical~ ::uid l.1i01ogical i:r:t.e~· 
y,) nclueYe t.l1e. proposed ob)ect.JYf 

'-1.!.;onal goals. The- µon.ls are to elirr 
·:.' nn\·ignble \\·atf·~ hy 1985, and V: 
~, protection of fah, shellfish. an< 
c.: nn water by 1!t.S1. 
, Y.!1er national policies stated int 

l.":,-i' for construction of waste tre.a · 
"tt.~<' treatn1e.nt n1~u1a.gen1ent p1ann 
~..ii<ir resea.rch and den1onst.ration e 
~:"!·to ac.hie:ve the zero-disoharge &' 
:''Cl ion 101 ( c) calls on the Presid< 

:o ... r p:oa1s ''"hic.h art· at least com par 
wt ion 101 (f) sPt> n national pol 

o;,on·' of paperwork nnd duplicati' 
~J !>nilable n1anpo"·1·r and funds. 
~'<'tion 101 ( g) ''ould require. agei 
·:to consider -a.11 potential impacts 

\t.J. s.ir. 
·r ;crcnce substitute 
The conference suhstit.ut.e is basica 

..,..,j_.(.(-d bv the Hou$~ nn1endment w) 
1) The interi1n i;!Oal of water qua] 

:N. instead of 1%1. 
~) The terms ''abate" and "a.br. 

... ;.~aci'd by the t.er1ns "'reduction~ ar 
'·1) Subsection (g) of the House 

CO!iIPREiiEXSIYE PROGRAMS FOR 

'""'tc bill 
~i'tion 102 grants the Administ 

.-i..:.s for e.limjnatin(I' Pollution o 
,.~,..n;.. The. section a~o providesLf« 
~~.:..: .. l"rants. for riYer ha~in planning. 

'·~IS(·ct.ion (b) ni:tl.;(•:- it clear that 
~-·~~lute for a<lequat<' 1Yast.e treatm 

:. ;;·ast(' at. t.hf' sou re<'. The Admini 
:- t«rrninP wh0n ]n"· flo"· ·au0"nlffi1 

- ''lpple.m0nting pollia ion co;t.rol r 

~;~·r-._ .. 

_.,. .. ±';.,;;'\:': ;.;: 

~~flf~~:':1;:;_ .. 

1 oc. 
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one year to i~ 

1 .s. A procedur. i• 
1ty to comment ot 1 he regulations ar. 
less on a case-b,·. 
end social costs Ot 
o reasonable r.la. 
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n 

espoct to a point 
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te, the State) that · 
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l component, tht 
1fter the date of 
rce, as modified,_ 
306 or, if mort 
and such limit.· 
hal anced, in dig· 
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the 9ost of prr· 
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321 

... ,:ing, controlling, nnd abating _pollution specifically, including 
~:-J:1cing of progran1s after fiscal 19 1 6 . 

• .,1'o·r11ce substitute 
;~-tion 317 is the same as the Honse amendment. 

TITLE IV-PER:'IIITS AJ\"D LICENSES 

CERTIFICATION 

.. ,,.7/C bill 
:'c<tion 401 requires any applicant for a Federal li"7nse or permit 

., prO'ride the 11cens1ng agency with a State cert1ficat1on. The State 
;culd be required to certify that the discharge complies with sections 
~·,1and302. 

Hetto.~c a111end1nent 
~tion 401 requires any applicant for a Federal license or permit 

•hich may result in any discharge. into navigable waters to provi.de 
, n<rtiflcation from the originating State that the discharge complies 
•i<h ,;ections 301, 302, 306, 307, and 316 of the Act. 
(tm/cre1we substitute 

This section is the same as the House amendment) except as follows: 
(I) Subsection (a) (7) of this section, which provides that where 

odual construction of a facilitv began before ,January 3, 1970, that 
• lirrnse or permit to operate such facility shall not be subject to the 
·,nification req_uirements until April 3, 1973, has been modified to 
•umpt permits 15sued under section 402 of this Act. -1 
· 12) Subsection (d), which requires a certification to set forth effiu-
"'' limitations, other limitations, and monitoring requirements neces
•n· to.insure compliance with se.ctions 301, 302, 306, and 307, of this 
.\ri. has been ex.randed to also require compliance with any other 
•ppropriate reqmrement of State law which is set forth in the certi- · 
&~ion. · . ,,.----

NATIONAL POLLUTANT DIBCHARGE ELIMINATION SYSTEM 

&-.at~ bill 
""'tion 4-0-2 transfers the 1899 Refuse Act perm.it program from 

th. C'-0rps of Engineers to the Administrator. 
. The fiect.ion authorizes the Administrator to issue a perm.it for the 

d,...harge of pollutants into the navigable waters, the waters of the 
rantlJ!llOUS zone, or the oceans. ;_ 

ll..fore a perrrlit can be issued, an applicant must meet the require
"""''" of sections 209, 301, 302, 306, 307, 308, and 403. Any permit 
.""

11Ni under se.ction 13 oft.he Refuse Act prior to June 30, 1972, would 
"" r.ons1dered a permit pursuant to section 402 of th.is Act. . 
, 1 11~il'r ~.ctlon 40-2, the .. 4...dministrator can delegate permit. authonty 
· .~.~ .'t:·ite ~f the ~tate program is adeq:un:te. Any St.ate recciYing SU~ 
•·.~1 ?nt.!· is reqmred to send the Admm1strator a copy of all penmt 
'f'plications. The State. cannot issue a permit until the Administrator 
··'

11:nnines the application n1eets all requirements of the ~.\ct. 
1 l.n• .\dministrn.tor is authorized to waive the reyie''° authority OYer 

t: •-.·i_fir_rlasses or sizes of plants and over individual plants if he does 
•· \~· 1 th1n 30 days of receipt of the permit application. 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 

"""'"""' 
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

Neil R. Bryant 
Attorney at Law 
40 N. w. Greenwood 
Bend, OR 97709-1151 

Richard L. Isham 
Deschutes County Legal Counsel 
Deschutes County Court House Annex 
Bend, OR 97701 

Michael Huston 
Assistant Attorney General 
500 Pacific Building 
520 S. W. Yamhill St. 
Portland, OR 97204 

March 15, 1985 

Re: Lava Diversion Project 
FERC No. 5205 
Deschutes River, Oregon 

The Environmental Quality Commission will meet on March 22, 1985 at 3:00 
. p.m. in Room 1400, 522 s. w. 5th, Portland, Oregon, to continue its 
deliberations in this case. 

No additional testimony or argument will be presented, but you are invited 
to attend to respond to questions from the Commission. 

LKZ:y 
HY286 

Sincerely, 

Linda K. Zucker 
Hearings Officer 

cc:All Members, Environmental Quality Commission 
Larry Tuttle, Deschutes County Commissioner 

1 , 



GRAY, FAN CHER, HOLMES & HURLEY 
LAW OFFICES 

ALVIN J. GRAY 

BRADLEY 0. FANCHER 

WILLIAM M. HOLMES 

}AMES V. HURLEY 

NEIL R. BRYANT 

ROBERTS. LovuEN 

LYNN F. JARVIS 

GREGORY P. LYNCH 

BRIAN J. MAcRITcHrn 

DANIEL C. RE 

40 N.W. GREENWOOD • P.O. BOX 1151 •BEND, OREGON 97709-1151 • (503) 382-4331 

OF COUNSEL: 

BRUCE B1scHOF 

March 15, 1985 

JAMES E PETERSEN 
ATTORNEY AT LAW 
835 NW BOND STREET 
BEND OR 97701 

SUNRIVER VILLAGE MALL • SUNRIVER, OREGON 97707-3215 • (503) 593-1292 

Re: Arnold Irrigation - GED/DEQ Hearing 

At the March 8th meeting, I gave you photocopies of the cases 
dealing with pre-emption. I neglected to include the Escondido 
copies. Consequently, I am enclosing them with this letter. 

-7 G~/:__;I 
Neil R. Brya~/1;? 
da 

Enclosure 

cc: Michael Huston 
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DESCHUTES COUNTY BOARD OF COMMISSIONERS 
OCTOBER 10, 1984 MEETING MINUTES 

Acting Chairman Tuttle called the meeting to order at 10:05 A.M. 
Commissioners Prante and Young were also present. 

Amendments to 
the Agenda 

Appeal Hearing 
on V-84-10, 
Brooks Resources 
and Carl & Gwen 
Newport, Appli
cants 

Chairman Tuttle read aloud the amendments to the 
agenda. There were no additions or changes. He 
also indicated that item number 4 on the agenda 
would be heard at 11:30 A.M. 

Chairman Tuttle stated that this was an appeal of 
a Hearings Officer decision not to allow a variance 
to the road standards for a subdivision. This 
property had also been included in a zone change 
application. Chairman Tuttle gave further 
background information as contained in the Staff 
Report. The Hearings Officer approved the zone 
change request from F-4 to F-2 but denied the 
variance to th~ road standards. 

Chairman Tuttle outlined the hearing procedure and 
asked for any challenges or declarations of con
flict of or by any member of the Board to hear this 
appeal. There were none. Chairman Tuttle opened 
the hearing. 

Lin Bernhardt, Planner, gave the staff report. She 
explained that the variance request was for a 20' 
graded road surface rather than a paved surface. 
This is a four-lot subdivision located just outside 
the Sisters urban growth boundary to the west. The 
subdivision ordinance requires that all parcels in 
the subdivision have paved road access. The 
variance was developed for extreme and unique 
hardship cases. The staff and the Hearings Officer 
feel that two of the four variance criteria have 
not been met. Those two requirements are: (1) 
there does not appear to be any uniqueness about 
the subject property; and (2) it appears that the 
applicant did create the condition. Had the 
applicant not applied for a subdivision this would 
not have been necessary. In this case, a 
subdivision plat would have been necessary even if 
only one lot were created, since this property was 
subdivided within the last five years. There were 
no further questions of staff at this time. 

Chairman Tuttle called for comments from the 
applicant. Bob Lovlien, attorney representing 
Brooks Resources and the Newports, came forward. 
He noted that Jim Crowell and Carl Newport were 
also present. Mr. Lovlien explained that this 
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subdivision was part of a subdivision filed earlier 
by Brooks called "Section 5". Access is through 
Heavenly Acres Subdivision. Mr. Newport intends to 
purchase the three parcels to the North, which are 
parcels 2, 3, and 4 on the subdivision plat in 
question. The property is bound on three sides by 
Forest Service land. Immediately to the North is 
Tollgate subdivision, which has its own access. He 
noted that they asked for a 5" cindered road base, 
not just a graded road base, instead of the 
required paved base. He stated that Brooks has 
done a number of things in Section 5, one being the 
Heavenly Acres subdivision, and that they had been 
notified by the Planning Department that any 
further land divisions would require a subdivision 
plat to be filed, so the Newports had no other 
choice. They then filed a four-lot subdivision, 
with the one 60-acre parcel intended for the 
proposed high school. The other lots are intended 
to be sold to the Newports. If this had not been a 
subdivision, then only a gravelled road would have 
been required. This road will not go anywhere 
because adjoining land doesn't require further 
access. The other three lots will not be divided 
further because they are now the smallest allowed 
in the zone. When the High School goes in, paving 
will be required then, and then it can be paved. 
With regard to the variance criteria, he felt that 
the condition was not created by the applicant, but 
rather by the County, because it is the County's 
ordinance that requires it. Brooks Resources is in 
the business of selling land so no matter how they 
want to sell this property they would be in the 
same position on the subdivision requirement so he 
feel that this is a condition created by the 
Planning staff. He also felt that this situation 
was unique to the lot itself. He noted that little 
case law exists with regard to this criteria. He 
did not feel that this criteria applied in the F3 
zone because it is not a general condition in the 
F3 zone throughout the county. Sometimes this 
condition applies to an irregularly shaped lot. 
There is nothing inherent in the land itself, but 
it is the circumstances. He felt that this offered 
a basis for granting a variance. There are 
circumstances inherent in the land that would 
justify the variance. It doesn't seem necessary 
and reasonable to require a 3" paved surface to 
serve three woodlots. They are zoned for forest 
use. They feel that people may use this road 
thinking that it is a through road and creating an 
increased risk of fire, vandalism, etc. They feel 
that a 5" cindered base should be required. There 
were no questions of Mr. Lovlien at this time. 
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Chairman Tuttle then called for rebuttal comments. 
Ms. Bernhardt noted that the applicant's represent
ative stated that the proposal is one step below 
paving. That is true, but there is a substantial 
difference between a cindered and a paved road. 
The partition versus subdivision argument is really 
not an issue in this case because this would be a 
subdivision regardless of any prior land divisions, 
because it does create four lots. This subdivision 
requirement was written into the ordinances to 
prevent people from circumventing the ordinance 
requirement by partitioning the same property each 
year into more and more lots. Ms. Bernhardt also 
noted that the construction of the proposed high 
school on one lot is not a valid argument because 
it may not be developed for ten years, if at all, 
and there is no guarantee that it will be put there 
at all. The Road Department has indicated that 
even if the school was built they would not have to 
tear up the old pavement. This road could be built 
upon for the school road. She also noted that 
there are two court cases that speak to the 
physical characteristics of a site. Those both 
required that there be a physical characteristic 
about the site causing the condition. Parcel size 
can be considered a physical characteristic. She 
did not feel there was anything physically unique 
on this property that merits variance. 

Commissioner Prante commented that based on common 
sense there are only three places, that the road 
goes nowhere and all the subdivisions that were 
developed with graded roads, that it seemed like 
they shouldn't require this for this subdivision. 

Mr. Lovlien came forward for his rebuttal comments. 
He felt that the partition versus subdivision 
question is an issue. He also felt that the high 
school question is a valid argument because that is 
a donation that has been offered by not yet 
accespted by the Sisters School District. They are 
not trying to circumvent the subdivision ordinance 
because they did apply for a subdivision but they 
only want a variance from the road standards 
because people can't built the paved roads for 
woodlots like this. 

Chairman Tuttle then called for any further 
questions. Hearing none, he closed the hearing. 

MOTION: YOUNG moved to sustain the decision of the 
Hearings Officer and adopt the findings of 
the Hearings Officer supporting that 
decision. 
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Public Hearing 
on Proposed In
corporation of 
LaPine 

( ·. 
; ( ·.· _ ... 
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TUTTLE: Second. 

Commissioner Young stated that when these variances 
are allowed, although they are told no one will 
build, someone will come along and build and then 
they come to the County and want decent roads. 
The County has had many problems with subdivisions 
that were allowed to put in only gravel roads. He 
mentioned that the development of a school is no 
guarantee that they will put in a road. He noted 
that when the Bend school district built Mountain 
View High School, one condition of approval to 
build was that the district would improve the road. 
This never happened, and the county had to improve 
the road for the safety of the children. He did 
not feel that they could grow enough trees on this 
land to make it pay so eventually that property 
will probably be developed. 

VOTE: APPROVAL; PRANTE DISSENTING. 

Chairman Tuttle outlined the hearing format. Mr. 
Isham gave background information on the progress 
of the incorporation procedure to date as well as 
information on the related land use issues. He 
stated that there are two statutes governing 
incorporation, which will be consolidated for the 
purpose of this hearing. The hearing is to 
determine whether to vote on incorporation, and to 
establish boundaries of incorporation. Chairman 
Tuttle then opened the public hearing, calling 
first for comments from Planning staff. 

Denyse McGriff, Senior Planner, came forward. She 
explained that the hearing was to discuss 
incorporation and amendment of the Comprehensive 
Plan and exceptions to the goals in the plan. She 
showed the proposed boundaries as outlined on the 
wall map. She and the LCDC local representative, 
Brent Lake, had done a parcel by parcel land use 
inventory for use in determining these boundaries. 
She also noted that the map reprented a revised 
boundary, which is smaller than that indicated in 
the notice because they had omitted a subdivided 
area used for grazing within the flood plain zone. 

Kenneth Jones (998 Ferry Lane, Eugene), attorney 
representing the LaPine Business Association, spoke 
in favor of the incorporation. He stated that the 
area in LaPine has been the subject of a lot of 
paperwork and. discussion in the Comp Plan. He 
stated that it is a Rural Development Center that 
should be incorporated according to the Plan. He 
submitted for the record an economic feasibility 
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study for Lapine, and two attached exhibits. He 
then outlined information contained in his letter 
to the Board dated October 10, 1984 (contained in 
the record) . He commented that the entire area has 
been considered a community for many years. In 
order for it to control all of its growth and to be 
an orderly growth, they would like to control that 
in LaPine. He stated that the only way to do that 
is to incorporate. 

Ken Travis (16221 North Drive, LaPine), President 
of the LaPine Business Assocation, came forward. 
He stated they are the primary group behind the 
effort to incorporate. They have been told that 
for their sewer project, there is more money 
available for a city than for a district. They are 
trying to get a town with very few frills-- just 
what is necessary create a town and to begin 
development at a very minimum cost. He stated that 
the present budget of the sewer and the proposed 
budget for the ·town is only 9c difference. For 
that 9c difference, they could have their own town. 
At the present time, they cannot enlarge any motels 
or restaurants or build any additional facilities 
which would provide more tourism-based income. 
Incorporation would also provide the local 
residents with the decision making power relating 
to future development. They feel that they should 
get the money from the state available for this 
sort of thing. 

Brent Lake (2150 NE Studio Rd., Bend), LCDC Field 
Representative, came forward. He stated that they 
have been working with the citizens in LaPine to 
form incorporation boundaries. He supports the 
reduced boundaries being presented. He discussed 
Administrative Rule 660.14 dealing with incorpor
ation. That rule identifies three general types of 
cities which seek incorporation: (1) incorporation 
that is totally included within existing growth 
boundaries; (2) a city that has an urban density 
and some level of urban services; and (3) and area 
on rural land with no development. He feels LaPine 
falls into the second category. The rule also 
requires that the decision be based on findings of 
fact supported by: size, relation of residences; 
urban levels of facilities or residential services, 
and parcel size and ownership patterns. It is the 
department's position that the findings provided by 
the LaPine Incorporation Committee address these. 

Representative Tom Throop, Bend, came forward. He 
stated that he is very interested in obtaining 
sewer services for the LaPine area. He stated that 
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the businesses are supportive but residents are 
not. He stated that it is very important the 
measure appears on the ballot and the get the 
opportunity to make that decision. They must solve 
the problem caused by the lack of sewage 
facilities. He felt that the problems that need to 
be solved could be solved by sewage facilities. 

Mary Gordon, 16480 Foss Road, LaPine, came forward. 
She is both a property owner and a business owner 
and a resident. She stated her support for the 
incorporation. 

Kay Nelson, Westviwe Motel, Hwy. 97, LaPine, came 
forward. She is a Board member of the LaPine Sewer 
District. She stated support of the incorporation 
because she feels that the sewer will cost them 
less if they have access to some of the funding 
that is not available to them now. 

Chairman Tuttle then called for comments in 
opposition. Bob House, 32070 Oak Plain Drive, 
Halsey, OR, came forward. He also owns property on 
Foss Road. He stated that the area is 
approximately 80 acres and only 16.6 acres is 
taxable land, the rest is BLM. He noted that the 
County land to the north also was not on the tax 
rolls. He stated that to the east and south are 
about 160 acres included in the proposed industrial 
area. He stated that the watershed is quite 
fragile. The railroad dug a well to supply trains 
with water. The industrial park which pumps water 
and their cement plant caused the water table to 
drop. He stated that because of the property not 
on the tax rolls, the 80 acres has very little tax 
base. He stated that he wished for his property to 
be excluded from the boundaries (tax map 22-10-
14AC, taxlot 500) . 

Chairman Young instructed him to file his request 
for exclusion in writing as well. He also 
cautioned that this does not constitute a promise 
to be excluded. 

Mr. O.H. Lunda, Foss Road, LaPine, came forward. 
He stated that he opposes incorporation. He did 
not feel that they should have to pay for a sewer 
for the businesses. They are retired and cannot 
afford this. 

Maxine Wardrip, Findley Butte Road, LaPine, came 
forward. She explained that they lease the 
property and are the only ones who live there year
round. There are three other homes in the area 
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and they rarely have people staying there. She 
stated that they wish to be excluded from the 
incorporation boundaries. Chairman Young again 
requested a written request. 

Mr. Wes Mitts, Moro, OR, came forward. He 
explained that he lives in LaPine. in the summer. 
He did not wish to be included in the boundaries. 
He felt the boundaries extended too far. He noted 
that the industrial park was near his property, and 
he stated he doesn't want any noisy activities like 
a sawmill right next to him. He also stated that 
the names of the streets are always named after the 
first ones that lived on them. Since he was the 
first on his road he requested that it be named 
Mitts Way. He indicated that he would send his 
letter requested to be excluded. 

Dick Maudlin, County Commission candidate, came 
forward. He believes that this should be a 
decision made by the citizens of LaPine in 
cooperation with Deschutes County. They have 
received testimony from 1000 Friends of Oregon. 
He stated that 1000 Friends of Oregon can no longer 
justify their organization on their attack on the 
LaPine incorporation while there is a 
Rajneeshpuram. 

Chairman Tuttle then called for rebuttal comments 
from those in favor. 

Kenneth Jones stated that one of the parties talked 
about income and that party already lives within 
the boundaries of the LaPine Sewer District. He 
stated that the land next to Mr. Mitts is already 
industrial, so incorporation won't affect his 
concerns about noise. 

Ken Travis stated that in regard to the industrial 
sit they are working with the County to set up 
guidelines on what is permitted. He stated that it 
is very close to becoming available for industrial 
purposes. He stated that they do not want a lot of 
noise or smoke pollution. 

Chairman Tuttle then called for rebuttal comments 
from those opposed. 

Bob House stated that most of the people objecting 
to this are in the one area and they are nearly 
half of that area. 

Mr. Mitts stated that he may have mentioned the 
railroad tracks as being a dividing line between 
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Resolution 84-
047, Declaring 
the Necessity 
to Acquire 
Property 

the residential and industrial area. He wanted to 
clarify that there are two lots of 2-1/2 acres 
between his land and the railroad tracks. 

Chairman Tuttle then called for questions from the 
Board. 

Chairman Tuttle asked Mr. Lake if their department 
comments would have been the same regarding the 
water and sewer district requirements if Ballot 
Measure 2 were successful. Mr. Lake responded that 
they are looking at the factors the county must 
address before the County can put this out to a 
vote of the people. Whether it was before or after 
November 7 would not make any difference. Chairman 
Tuttle then asked about financial matters relating 
to the distribution of income. The figure of 
$10,000 was listing as revenue for the LaPine share 
Forest Receipts. The total road length within the 
city for city maintenance is only .81 mile. The 
County has cooperative agreements with the cities 
for these funds which are based on roads. The 
$10,000 figure does not agree with that 
distribution formula. There was some discussion on 
the proper way to request the response to this 
question, so as to allow for other parties to 
respond. It was determined that a written response 
could be allowed as long as it was made available 
for others to respond to it. 

MOTION: YOUNG moved to continue this matter to the 
7th of November. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 

At this time the Board took a five-minute break. 

Mr. Isham explained that this is required in 
accordance with Chapter 35 Eminent Domain for the 
LaPine Rec Road. This will provide a through 
access to the residential area to be served by that 
road. The property will be acquired through 
eminent domain, and an offer made to the owner. If 
the owner does not find the offer acceptable, he 
can arrange to meet with the Assessor to determine 
value. If an agreement is not then reached, then 
the process of acquiring through eminent domain 
will be utilized. 

Chairman Tuttle read aloud the resolution. 

MOTION: YOUNG moved to adopt. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 
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Orders 84-267 MOTION: YOUNG moved the orders be accepted. 
PRANTE: Second. & 84-268, In the 

Matter of Refund VOTE: 
of Taxes 

UNANIMOUS APPROVAL 

Requests for 
Refunds 

Other Staff/ 
Public Concerns 

Closing on the 
Sheldon Arnett 
Deed 

Before the Board were requests for refunds for 
High Country Wood Stoves, $18.20; Wayne Coker, 
$14.56; and Spring River Electric, $20.80. The 
requests were approved. 

Before the Board was a 401 Water Quality permit 
for GED Corporation for consideration. Chairman 
Tuttle explained that on May 10, 1984, the Board 
sent a letter to DEQ indicating that we understood 
there were some applications for Section 401 
certificates for hydro projects on the Deschutes 
River. In that letter, it was asked that DEQ not 
act on them, but continue to cooperate with the 
County. After that time, GED applied to FERC for a 
license. Chairman Tuttle then read aloud a letter 
from GED relating to this. Since the deadline for 
response is October 15, Chairman Tuttle asked Legal 
Counsel to draft a letter in response to DEQ. This 
letter says County want DEQ to continue to 
coordinate with the hydro ordinance adopted 
12/21/84 by Deschutes County. This requires that 
GED make application in accordance with the Comp 
Plan and the ordinance and procedures the County is 
proposing. In consideration of the 
intergovernmental agreement DEQ was exempted from 
the application and land use goals. DEQ has 
indirectly delegated the land use questions to the 
local level. 

MOTION: YOUNG moved that they sign and send the 
letter to DEQ. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 

Mr. Isham explained that this is for the Pilot 
Butte Nursing Home property on Highway 20. This 
used to be the County poor farm. The deed was not 
ready for signature at this meeting because this is 
not a simple transaction. It was purchased in 1979 
under a land sales contract. There have been two 
sales releases from the contract. The closing is 
not scheduled to occur until next Monday. A pay
off figure was given for closing on Monday's date. 
MOTION: PRANTE moved to sign that deed subject to 

the payoff of the land sales contract and 
back taxes which are due and owing on the 
property. 
YOUNG: Second. 

VOTE: UNANIMOUS APPROVAL. 
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Acceptance of 
Deed for Knott 
Road 

Signature of 
Contracts for 
Pickups and 
Sedans 

Ordinance 84-
032, Removing 
CH Zoning from 
Certain Property 

Presentation of 
Building Remod
eling plans for 
Greenwood Bldg. 

( ----
---

(-

Dave Hoerning, County Engineer, explained that this 
is a correction deed to create the proper inter-
section. 
MOTION: YOUNG moved to accept the deed subject to 

Legal Counsel's review. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 

It was noted that this bid was awarded at the last 
meeting in the amount of $68,500. 
MOTION: YOUNG moved to sign the contracts for the 

purchase of sedans and pickups, the 
purchase was approved last week. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 

It was noted that this was the subject of a zone 
change application. The property was under a con
ventional housing overlay zone. They want to allow 
a mobile home on this property. They received 
approval from the Hearings Officer and no appeal 
was filed. The ordinance contains an emergency 
clause. 
MOTION: 

VOTE: 
Chairman 

YOUNG moved the first 
be by title only. 
PRANTE: Second. 
UNANIMOUS APPROVAL. 
Tuttle so read. 

and second reading 

MOTION: PRANTE moved to adopt Ordinance 84-032. 
YOUNG: Second. 

VOTE: UNANIMOUS APPROVAL. 

It was noted that there was no public hearing 
because the hearing was conducted by the Hearings 
Officer. 

Michael Maier, Director of Administrative Services, 
and Marshal Ricker, Architect, were present for 
this. Mr. Ricker explained that the plan before 
them represents all the departmental meetings and 
is an updated version resulting from many drafts. 
He went through the plan, noting that the entrance 
would be changed to the east side of the building 
facing the parking lot. It appears that 
construction will begin about December 1. An 
extended cost of $200,000 also reflects the roof 
system cost. 
MOTION: YOUNG moved to approve the plan as 

presented and to direct Mike Maier, Rick 
Isham and Marshal Ricker to begin 
preparing contract documents. 
PRANTE: Second. 

VOTE: UNANIMOUS APPROVAL. 
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Being no further business, the meeti~g was adjourned. 

DESCHUTES COUNTY BOARD OF COMMISSIONERS 
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*[357 us 320] . 
*CITY OF TACOMA, Petitioner, 

v 

TAXPAYERS OF TACOMA and Robert Schoettlerf M Director 
of Fisheries, and John A. Biggs, as Director of Game, 
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SUMMAllY 

State of W nshinglon, in proceedings which the City of Tacoma 
in the Superior Court, Pierce County, Washington, for the 

~ mrn·nose of validating an issue of bonds to :finance the city's construction 
power project pursuant to a license issued by the Federnl Power 

succesHfully contended that the city was acting illegally, since 
pnipcJRed project would interfere with public navigation contrary to 

~\Vlh<l1in:wtcm statutory provisions. On appeal, the Supreme Court of Wash
nffirmed the judgment enjoining the city from proceeding to con
the project, not on the ground stated hy the trial court, hut on 

ground that construction of the project involved condemni;,tion hy 
city of a state-owned :fish hatchery, and the city lacked capacity to 

the condemnation (49 Wash2d 781, 307 P2d 5G7). It appeared that 
state, in proceedings before the Federal Power Commission which 

the issuance of the license to the city, had raised, or had had 
opportunity to raise, its contention as to the city's lack of capacity, 
had argued, or had had an opportunity to argue, the same issue before 
Court of Appeals for the Ninth Circuit, which had affirmed the Com

order granting the license, and whose affirmance the United 
Supreme Court refused to review on certiorari. 

On certiorari, the United States Supreme Court reversed the judgment 
the state court below. WHITTAKER, J., speaking for eight members 
the Conrt, held that the provision of the Federal Power Act vesting 
the Courts of Appeals exclusive jurisdiction to review Commission 

barred the state from asserting in the city's bond validittion pro
the issue of municipal capacity which was litigated, or. capable 

being lilignled, in the proceedings resulting in issuance of the li.cense 
city and affirmance of the Commission's action in this regard. 

J., concurring, emphasized that he did not understand the 
opinion to suggest that the I•'ederal Power Act endowed the 

,!\ltnmi11sic>n and the Court of Appeals with authority to decide controlling 
of state law if such law were deemed controlling, or that, had the 
of Appeals undertaken to do so, such a determination would have 

·1re·c/m;ea the examination of such a decision in other proceedings, 
(2 L cd 2dl-85 
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HEADNOTES 

2 Le<l 2d 

Classified to U.S. Supreme Court Digest, Annotated 

Appeal and Error § 1216 - dismissal of the Federal Po\Yer Act, prescribed 
- moot case - water po,ver proj- a specific, complete, and exclusive 
ect - inability to complete. mode for judicial revie\v of orders of 

l. TlH) (Jnitcd Rtt1tes Supreme Coutt1 tho F'e<loral Po\V{)!' Cornrni:.i8io11, :tnd 
'having granted certiorari to revie\V a thereby necessarily excluded de novo 
state court judgment holding that a litigation between the parties of all 
city within the state lacks po\ver to issues inhering in the controversy, nncl 
construct a w_ater pO\Vcr project in nil other tnodcs of judicial revie\v. 
accordance \Vith a license issued by 
the Federal Po'\ver Commission, will 
not disn1iss the \Vrit, on the ground 
that the case is---moot since- it is evi~ 
dent, at the time of Supreme Court re
view, that the project cannot be com
pleted prior to. the completion date 
stated in thl~ license, \Vhere, under 
§ 18 of the Federal Power Act (lG USC 
§ SO_G), the Ji'edernl Power Co1nmission 
is authorjzcd to extend the period for 
completion of construction \vhen not 
incompatible \vith the public interest, 
and an application by the city is pend
ing before the Con1miHHion for nn ex
tension of completion time based upon 
delays entailed by stntc oppoHition to 
the project. 

\Vaters §§ 12, 20 -- navigable waters 
- federal pcnver. 

2. The fcdcrnl government, under 
the con1mercc clause of the Constitu
tion, has dominion, to the exclusion of 
the states, over navigable \Vaters of 
the United States, and Congress has 
elected to exercise this po,ver, under 
the detailed and comprehensive plan 
for the development of the nation's 
water sources '\oVhich is prescribed in 
the Federal Po,ver Act, to be adminis
tered by the Federal Po\ver Commis
sion. 

Administrative Law § 203; Courts 
§§ 530, 537.5 - power of Congress. 

3. Congress, act_ing within its con
stitutional liniits, may prescr'ibe the 
prvcedurcs nud condition3 under 
which, and the courts in which, ju
dicial revie_,v of administrative orders 
may be had. 

Administrative Law § 299; Public 
Service Commissions §-33 .......;. Fed~ 
eral l>ower Commission - revie\v. 

4. Congress, in enacting § 313(b) 

Public Service Conimissions §§ 34, 36 
- Federal Po,ver Contntission -
revie\v. 

5. Under the provisions of § 313(b) 
of the Federal Po\rer Act, upon judi
cial revic\v of an Ol"der of the ·Ii'cdcraI 
l .. o,vcr Conimission, all objections to 
the order, to the liC(!nse it directs to be 
issued, uud to the legal con1petcnce of 
the licensee to execute its termR, may 
be made only to th" Court of Appeals, 
'vhich has ·exclusive jurisdiction to 
aftirm, modify, or set aside the Com
misHion'.s order in whole or in part. 

Judgment § 1 Zl -
po\ver project 
state. 

conclusiveness 
- opposition by 

6. A Rtate \Vhich opposes the grant 
by the Federal T>o\vcr Commission of a 
license to construct a po\.ver project 
may not, follo,vin~~ affirmance by a 
Federal Court of Appeals of a Con1-
mission order granting the license, aR
.sert that an issue relating to the 
propriety of the grant \Vas not decided 
by the judgment of the Court of Ap
peals, where the state has not raised 
the issue in that court. · 

Judgn1ent § 121 - conclusiveness -
po\ver project - opposition by 
state - affirntance of Con1mis· 
sion's order. 

7. Under the provisions of§ 313(bl 
of the F'ederal Po,vel' Act, by which 
exclusive ju'ri.~diction to review ordera 
of the Federal Po\vet• Commission is 
vested in the Federal Courts of Ap
peals, a state, its Directors of Fish~ 
cries and of Game, and its citizeni:t, 
are barred from asserting, in a suit 
instituted in the state courts by a city 
of the :.:;tate. seeking validation of a 
bond issue to finance the city's con-

[2Led2d) 



TACOMA v TAXPAYERS OF TACOMA 
357 US 320, 2 L ed 2d 1345, 78 S Ct 120U 

1347 

struction of a \vater po\ver project 
x.Pursuant 'to a ·license' iss'ued by the 
h:Federal Pov,rer COm1nission, that the 
lcity lacked capacity to net under the 
fncense because to do so \vould re-

quire it to condemn a state-o\vncd 
h~tchery, where the Federal Power 
C:o1nmisRion issued the 1icensc to the 
citr. nnd a Federal Court of Appeals 
affi.rmed the Commission's order, fol
lo,ving proceedings in \Vhich the state 
rriade, or could have 1nadc, the 8ame 
assertion regarding the city's Jack of 
capacity, and the United States Su
pfeme Court refused to grant cer
t.iOrari to revie\V the Court of Appeals' 
atlirrnance; the Statement of the Court 
of Appeals, in affirming the Commis
sion o-rder, that it did not reach the 
question of the legal capacity of the 

city to initiate an act under the license, 
since there might be limitations in the 
city charter, Hfor instance, as to in
<lebteduess limitations," and questions 
of this nature might be inquired into 
by the ,Commission as relevant to the 
practic~bility of the plan, but the 
Commi~sion had no po\Ver to adjudi
cate .them, furnishes no indication that 
the Co~rt of Appeals did not decide 
the question of legal capacity of the 
city to act' under the license, where it 
:1ppears clearly that the language of 
the Court of Appeals had no reference 
to the right of the city to receive and 
perfol'm, as licensee of the federal 
government, under the Federal Power 
Act, the federal rights determined by 
the Commission and delegated to the 
city as specified in the license. 

APPEAl!ANCES OF COUNSEL 

Northcutt Ely, of Washington, D. C., argued the cause for 
petitioner. 

Oscar H. Davis, of Washington, D. C., argued the cause for the 
United States and Federal Power Commission, as amicus curiae, 
by leave of Court. 

John S. Lynch, .Jr., and E. P. Donnelly, both of Olympia, Wash
ingtoI!, argued the cause for respondents. 

Briefs of Counsel, p. 2128, infra. 

OPINION 01" Tlrn COll~T 

Mr. J·ustice Whittaker delivered of Tacotia has acquired federal 
the opinion of the Court. eminent ll)omain power and capacity 

This is the latest episode in Iiti- to take, '1pon the payment of just 
gation beginning in l\MS which has compensation, a fish hatchery owned 
iieen waged in five tribunals and has and operated by the State of Washc 
produced more than 125 printed ington, by virtue of the license is
pages of administrative and judicial sued to the City under the Federal 
opinions .. It concerns thro plan of Power Act and more particularly 
the City of Tacoma, a municipal cor- § 21 thereof.• The project cannot be 
00ration in the State of Washington, huilt without taking the hatchery 
to construct a power project on the because it necessarily must be in
Cowlitz .River, a navil!'ablc water of undated by a reservoir that will be 
the Uiuled .~;5~t~i 32~7 accordance created by o?e of the P.roject:s dams. 

th a *license issued by the Federal The question has arrnen under the 
wer Commission under the Fed- following circumstances and pro

Power Act. 1 The question pre- ceedings. Having earlier filed its 
tcd for decision here is whether declaration of intention to construct 
ei· the facts of this case tho City the proje{;t,' the City of 'I'acoma, a 

t. 41 Stat 1063 et seq., 16 USC §§-791~·-tiie Commfsion its de~I~rati~n oi.intc1~tion 
seq. to build thir po\~er. project. On March 18, 

2. 41 Stat 10741 lG USC § 814. 19491 the C'.pn1n11ss1on ruled that the Co\v-
3, Oil Angust 0, 1948, the City filed with litz River tvus nuvlg'nble bcl01iV the pro-
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"municipality"• in the State of *[357 us 32r.J 
WMhington, ori December 28, 1948, *The Mayfield development was pro-

*[357 US324J posed to be located at Mile 52 and to 
filed with the C6iriil1i8sion, finder*§ 4 consist of a concrete dam across the 
{e} of the Fede.ril.I Power Act,• an Cowlitz rising 240 feet above hed
application• for a federal license to rock (creating a reservoir covering 
construct a power project, including about 2,200 acres extending 13.5 
two dams (known a~ Mossyrock and miles upstream lo the tailwaters of 
Mayfield) and appurtenant facilities, the Mossyrock Dam, which would 
on the Cowlitz Hiver.7 inundate the State's fish hatchery) 

'I'he Mossyrock development was and an integral powerhouse contain
proposed to be located at Mile 65 and ing, initially, three generators each 
to consist of a concrete dam across of 40,000-kilowatt capacity and pro
the Cowlitz rising 510 feet above visions for a fourth generator of like 
bedrock (creating a reservoir cover- capacity. The project--cslimalcd to 
ing about 10,000 acres extending 21 cost $146,000,000, including $9.465.
miles upstream) and an integ1'al 000 for devices to enable anadromous 
powerhouse containing, init-.inlly, fi~h to pnRs to spawning groundR 11p
threc generators each of 75,000-kllo- stream and their young to pass to 
watt capacity and provisions for a the sea. and for new fish hatcheries 
fourth generator of like capacity, -would thts have initial capacity 

;~:~·--~~;~-j~·~·;·--·~nd th~-~ .... j-;~----~-~nst.r~1~Ll~~--S-~a t~-~- -~~---:~-S~~i~ ~~-the;~~f ;-;1:- ~~- -~;~ 
\vould ~1ffect navigation nnd interstate State or niunifipality for the puri)ose of 
comn1erce and, hence, could not be built constructing1 Operating, and inaintaining 
·without a license fro1n the Con1mh;sion, da1ns, water conduits, reservoirs, pow~ 
because of the provisions of § 23 of tl.1~ .· hou~es, transtnission lines, or .other proj . 
Federal Power Act. 41 Stat 1075, 1G use \VOrks necessary or convenient for t ,e 
§ 816. ': devc\op1ncnt and iniprovement of navig -

4. "'l\/funici11ality' [as used in the Fed- t.ioli and fo1.· the development, trani>1n -
eral Power Act] means a city, county, irri- sion, and utilization of po\ver ucro.,, 
gation district, drainage district, or other along, from, or in any of the strean1s , r 
political subdivision or agency of a :State other bodies of \Valer over which Congress 
con1petent under the laws.thereof to carry has jurisdiction under its authority to 
on the business of developing, transmit- regulate comlncrce with forcigrl. nations 
ting, utilizingi or distributing power."· §·3 and an1ong the sevcrnl States . . . /' 
(7), 41Stat1?63,-16 USC§ 796(7~'. 6. The application Was nccon1panicd by 

By a \Vasb1ngton statute all c1t1es and the maps, plans, specifications and Psti
towns of th1~t St~te are .made legally ~01n- hiatcs of cost covering the proposed pro.j
petcnt to construct, conde1nn and pur- t , . d 1 ); 

9
( ) f th A t .41 

chase, purchase, acquir~, add to, n1aintnin, ec ' as iequirc )y ~'S a 0 e c ·. t 
and Operate works plants a.nd facilities Stat 1068, 16 USC w 802(a). Those tnarr.,, 
for the p~r11080 of

1

furnishfng the .city or plans and specifications made c.lear th~t 
t.o\vn and its inh.abitants, and .any other the . State's hatchery \vould b_e 1n~1ndnLed 
persons, 'vith ga,s, electricity, and other by the proposed Mnyfield, Reservoir. 
niea.ns of powet ·and facilities· for light~ 7. The Cowlitz River is a tributary of I 
i:tJ.g,_. hea;ing, CfWuel, a

4
n
0
d
05

p
0

.o""eTr purpphse:s the Columbia in south,veste1·n Washington. · . 
... : .. ; .'. .:' .' .R., .... ~.O .. ~ .• .. · aco1na as It drains an·.ar.ea of.2,490 sqllare miles of 
exercised such powers since 1893. . the western slope of the Cascade Range, 

5. 41Stat1065, 16 USC§ 797{e). That nnd flows westerly for about 100 miles nnd 

su.bs.e. ction, so far. as presently pertinent, t.hen .. ce sout. he·.1.ly.for .30 mi .. Ies. to. its conflu-
pr~vtdcs: • ; • . .· : , ence with the olumbia-at Longview which , 

The Comm1ss1on is autho11zed and. em- is about 65 n Jes above the mouth of the f 
PO\Vcl'cd- Columbia. It is cor1Cedcd to be navigable 

-· at all points elow the' proJec!ted Mayfield 
"(c) 'fo issue liccnSes to citizens o'f the l)am and; at he point of confluence with 

United States, or to any association of the Colu1nbin1 iis a tidal river with an aver• 
such citizens, or to any corporation or- age flo\V of ~bout 10,000 ·cubic feet per 
ganized under the laws of the United second. 
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, produce 345,000 kiJC)watts or McNary Dam, lwithiui!khe migratory 
i4,000 horsepower, and eventually range . of an~dromous fish; f'·ncl 
I0,000 kilowatts or 632,000 horse- "[t].' hat the r~ervoirs whi.c. h w · ld 
1wer, of electrical energy. *[,57 US326J 

be ,created by' the proposed *d s 
The Commission ordered a public wo4ld inundatq a valuable and irre
.~1ring to determine whether the placeable fish hatchery·owned by the 
:cnse should issue, and gave notice State of Washfogton, as well as 
the hearing to the Governor, of productive spawning areas." The 

c State of Washington. In te- City's ansfer admitted that the 
onse, the Attorney General of. t]le State's fish? hatchery would be in
ate filed an intervening petitiqn, u.ndatecl by the Mayfield Reservoir. 
the names of the State's Directqrs The,. State's At.torney General aliso 
Fisheries and of Game; alleg" g appqjnted a Spe~ial Assista.r1t Att.fr
~ubstance that the States Dep t- ney General to represent all persofis 
/lit$ of Fisheries and of Game e of the State whose views were in 
""· 1l·' isions of the sovereign Sh . , conflict with the State's official pooii
:', iat the respective Direct s tion. 
' arged with the duty of 1-
i:ing its Jaws concerning lhe coli- Upon the issues thus framed a 
,valion of fish and game; that the hearing, ,com:uming 24 days, was 
:.is and fish-handling facilities conducteq by a Commission exam
aiosfl by the City woulcl destroy iner, throt1ghout which the Attorney 
"'"Yll'C";o11rces of the Stale; that Gene ml ri)' lho Slat<" by his desig
;.;trucl.ion of proposed dams nated ass4'ltant, actively participated 
,dd violate RCW 90.28.060, re- in opposit/on to the application, and 
ring the State's permission to the Spcci11 Assistant Attorney Gen
;trnct any dam for the storage era!, apppinted for the purpose 
•.o acre-feet or more of water, and stated, al~ participated in the pro
IV 75.20.010, prohibiting the con- 'eedings !Pefore the Commission. 
icliQn of any dam higher than · her~aftej the· ... Co. mr~ission, on 
'eet 1across any river tributary to ~v?t1be1 28, \9511• r ndered its 
Gollm~bia, downstream from the m11n.' ndmgsj a~d ·der_grant-

The Co1nn1ission's opinion dii;cussed at her val .s. For thestf! re ons 've arc 
!ht.he St.atc's hnnic con ten Lion that the t suing tl license with ccr n conditions 
: ;;h(~uld b,e left in its natural state for whlh ar >:ct fol'th in our companying 
~u10J\stru~tcd use and propa;:o;-ation of ou· r." PU1t NS 79, 85. 
t-:omptw fi};h and, upon that contention, In i order gra,nting the license the 
i<idcd: Co nissi 1 rnade H.6 , ndings in \Vhich, 
he question posed_ does not 1tppear ~o ant g o er thirigs'~ found that the 
, he between all po,ver and no fiHh hQt Cowlitz j, nflvigahl~ tcr of the lJnited 
"·r _lwtwc(!O lnrgc JHnvcr bl'Illlfii States bel v the site,'.p he proposed proj-
_i0d particularly for defense purpo<.cs cct and t 1t the <lanI;S. 1d i•cservoh·~ \vill 
rt1u1t flood control benefits und 11u\ affect the· 1tcrcsts· o£ji cr::itate or :foreign 
n benclits, \vith incidental r0crcation con1n1erce:~(scc-§§ 4-(¢) d 23 of M;te A.ct, 
·{11tiuigihlq benefit::;, bulnnccd ag-uini;t 41 Stat 10~5, 16 USC)§ 7(e) and 41 Stat 

fis_h los~es, or a retention of the 1075, 16 ~USC § 81,(i) that a critical 
-$1 i{i ils ,I :escut .nnlund condition un- shortage ()f electric ·po er exists_ ·on the 
;-;!1 {.cin1e 1 , the fairly near future \vhen \Vest side of the Cascad~ Rang-e; iliat the 
~ 11k· pres~tn·cs 1.vill force its full uti- project "\vill ho an eX:c(ifttiontiHy -v-tHttubla 
m. \Villt{ proper testing nnd expcri- addition to the Northwdst Region ~ower 
:tion by the city of Tacon1a, in co- supply";. that ~-'none of ._tho hy~tc:H:!:feetric-
.ttun with:: interested state and Fed- pro,lects sugges;ted_ for co'nstruc·U_on _h~ lieu 
,-:gencies, a fir.hery protective rrograrn of the Ccnvlitz :PtoJcct can be constructed 
.c evolved \Vhich v..-ill prevent undue as quickly or:~· a~ econo1nically ns· lh0. 
.iii fishery values in i-clation to the Cowlitz Projccf ;f that the project has 
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*[357 us 327] 
ing the Iicense.10 Matter of *Taco
ma, Washington, .92 PUR (NS) 7!J. 
The State petitioned for a rehearing 
which was denied. 

Pursuant to § 313 of the Act, 16 
USC § 8251, the State, in its proper 
name and also on behalf of its Direc-

*[357 us 328] • 
tors *of Fisheries and of Game, peti
tio.ned for review of the Commis
sion's order by the Court of Appeals 
for the Ninth Circuit. The City in
tervened. The State there ~hal
lenged the Commission's authority 
to issue the license principally upon 
the grounds that the City had not 
complied with applicable state laws 
nor obtained state permits and ap
provals required by state statutes ;11 

that 0 Taco1na, as a creature of the 
State of Washington, cannot act in 

been approved by the Chief of Engineers 
and the Secretar;v of the Arn1y (see§ 4(e), 
41St.at1065, 16 lJSC §7D7(e)); thnt; the 
project h; finan<;inlly nnd cconon1ienlly 
feasible; that "fhc nvpl-ica11t • , • has 
snlnnilfed satiRfactory C'Videncc of co-mpli
ance 1i:ith the rcq11irc1ncnts of all apJ)fl
cable slntc la1us 111sofnr as necessary to 
elf(ct f.!ic 1no·J1oses of a liccn.cu: for the 111·01-
ect [see § 9(b}. <11 Stat 1068, 16 USC 
§ 802(b)] and js a rnunicipnlity within the 
1neaning of * 3(7) of the J\ct"; and that 
ii[uJnd('r prl.'.Sl..'lll circunu.;tanccs and con
ditions and upon the tern1s and conditions 
hereinafter included in the license, the 
project 1s best adapted to a co1nprchensive 
plan for i1npro·ving or developing the 
1.JJaterway involved for the u.~e or benefit of 
interslo.te or foreign co1nmerce, for the int
provc-ntcnt- and utilization Qf watc1·poioer 
devclopincnt, for tho con_,<1cr11ation a.tul 
preservation of fish and 'Wildlife rCsou1·ccs, 
and f(tr ot1u;r bencficial 'pul>lic uses includ~ 
ing rccrea.f.ional pn1·poses." See § 10 (a), 
41 Stat 1068, 16 USC § 803(a). (Em
phasis added.) 

10. The license \Vas issued on Noven1ber 
28, 1951, for a period of 50 Years from 
.Tii_nuary l, l9:5 __ z,,.,.._th_e first day o.f the 
n1onth in which th_e City filed \vith the 
Cornn1ission its ordinance, No. 14386, en
acted on .January n, 1952, for1nally accept
ing the license nnd all its requirernents 
and conditions. See § G, 41 Stat 10G7, 16 
USC § 79!1. The license, arnong other 

opposition to the policy of the State 
or in <leeogation of its la\vs" (cn1-
phasis added) ; and that the evidence 
was not sufficient to sustain the 
Comn1ission's findings and order. 
'fhe Court of Appeals, holding that 
"state laws cannot prevent the Fed
eral Power Cornmission from issu
ing a license 01· liar the licensee from 
acting under the license to build a 
dam on a navigable stream since the 
stream is under the dominion of the 
United States" and that there was 
ample evidence to sustain the Con1-
mission's findings and its order, af
firmed. State of Washi11gto11 Dcpl. 
of Game v Federal Power Com. 
(CA9) 207 F2d 391, 396. (Em
phasis added.) The State then peti
tioned this Cou1·t for a writ of cer
tiorari which was denied. 347 US 
936, 98 L ed 10:l7, 74 S Ct 626. 

things, incorporated the City's maps, 
plans, spccification:3, and estirnates of cost 
foi· the construcLi!)n of the project (sec 
RO(n), 41 8tnt 10G8, JG USC §802(a)J: 
incorporated by reference all provisions of 
the Federal Po,vcr Act (see § 6, 41 Stat 
1067, 16 USC§ 790); required construction 
of the project to be co1nn1enced \vithin two 
years fro111 the effective date of the license 
and co be cornpletcd \Vithin 36 months (see 
§ 13, 41Stat1071, lG USC§ 806): required 
the City to constru<'t, inaintain and operate 
such Hsh-haudling faciliUcs anil lish hatch
eries as 1nay be prescribed by the Con1-
1niss1on, but, before doingo so, to 1nakc fur
ther studies, tests and experin1ents in co
operation with the United StiiteS Fish and 
'\Vildlife Service and the Departn1ents of 
Fisheries and Ga1ne of t11e State of 'Vash
ington to detern1ine .the effectiveness of 
suCh facilities, nnd to subn1it the plans 
therefo1· to the Corn1nission and obtain its 
npprovnl, 

11. The Washington .statutes relied upon 
'v-cre RCW 75.20.050, proscribing the diver· 
sion or use of \Yater without a state per-
111it; RC\V 75.20.1001 re(iuiring the State's 
approval of plans for the protection of 
fish in connection with the construction of 
dan1s; and RCW 75.20.010, proscribing the 
construction of any dam higher than 25 
feet across nny stream tributary to the 
Columbia, do\vnstr1)am from the McNary 
Datn, '"'ithin the migration range of anad
ronious Osh. 
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*[357US329J the suit.12 Tacoma appealed to the 
*While the petition for review was Supreme Court of Washington. 

pending in the Ninth Circuit, the That court, three justices dissenting, 
City, on February 3, 1952, com- reversed the judgment and re
menced an action in the Superior manded the cause with instructions 
Court of Fierce County, Washington, to overrule the Taxpayers' demurrer 
against the taxpayers of Tacoma and and to proceed further consistently 
the State's Director.1 of Fisheries with the court's opiniou. Tacoma v 
and of Game, seeking a judgment Taxpayers of Tacoma, 43 Wash2d 
declariug valid a large issue of 468, 262 P2d 214.13 
reveuue bouds, authorized by the •r

357 
us 

3301 City's ordinance (No. 14386) of *Following that opinion the City, 
. January !l, l!l52, to be issued ancl on June 21, 1955, accepted bids for 

sold by" Tacoma to fin"ance the con- a block of its revenue bonds totaling 
struction of the Cowlitz projeot-a $15,000,000, and on the next day it 
proceeding specifically authorized by awm·ded contracts for construction 
RCW 7.25.010 through 7.25.040. As of the Mayfield Dam aggregating 
required by those statutes the court $16,120,870. Two days later, June 
named representative taxpayers of 24, 1955, the Directors "acting for 
Tacoma as class defendants and also and on behalf of the State" moved 
appointed their counsel who de- in the Superior Court for, and ob
nu1rred to the City's complaint. The tained, ex parte, an order enJoining 
State's Directors of Fisheries and of the City, pending determination of 
Game, acting through an Assistant the suit, from proceeding to con
Attorney General of the State, filed struct the Cowlitz project or to sell 
an answer and also a cross-con1plaint any of its revenue bondi::t. 1~hat 
(rcasse1ting subst.antiall.v lhe same order was modified on June 30, 1955, 
objections that they and the State to permit such construction work as 
had made before the Commission, would not in an,v manner interfere 
anrl that had been made in, nnd re- with the bed or waters of the Cowlitz 
jected by, the Court of Appeals on River. Promptly thereafter the City 
their petition for review) to which began constructiou of the project, 
the City demurred. The judge of within the limits of the ·injtlnction, 
the Superior Court sustained the and had expeuded about $7,000,000 
Taxpayers' demmTe1· and dimnissed thereon to the time th!! work was 

U, This ordet· was entered by the Supe
rior Court of Thurston County to which 
the c11use had been transf1_'1Ted. 

J3. 'fhc court, in nns\Ycr1ng the conten
tions of the Taxpayers and the State's 
Directors of 1"ishe1"1cs and of Gan1e that 
the State's statutes proscribin~ the diver

·011 of water and the construction of dan1s 
SI note 11) "are a valid exercise of the 

police po"·cr" (id. 43 \Vash2d at 
uinust be con1plh!<l \vith before 

City] can proceed \~1 ith the construc
of its project" (id. 43 Y'l'ash2d nt 477), 

~aid: "[T]he State hnvs arP in direct con
~ with the Federal potver act, they are 

under the su1n·e1nnt·y clause con
in Article VI of the United States 

[\v]hcr(', as here, the 
and acts cannot be recou
or consistently stand together, the 

action of a State even under its J)Olice 
po\ver nnrnt give way." Id. <13 Wash2d 
nt 48a. And in answt•t·ing the further con
tention that the City, "being a municipal 
corpoti:ttion created by the State, inay not 
defy the la\vs of its creator" (id. 43 \Vash 
2d at 491), the court said: ''The Federal 
po\ver act defines the te1•m municipal cor
poration and autho1•izes the potver coin
n1ission to issue a license to such an ·entity. 
Appellant ha.'J couiph'cd 1oith the State lcno 
with respect to t.he 1·ight of a 11uo1icipality 
to engage in lhr. busi11cNs of dl"vclo;iiny, 
traus111itti11u and distributin,q poll'cr. flav
nt[J been granted a liccn.<ff.1 by lite pn-wcr 
co11011ission, ive hold fh((t appellant is at 
the 11resc11t thne in the ,<Ja111e /h).1i!io11 tu: 
any other licensee unde·r the act." Id :1;3 
\Vash2d at 492, (En1phasis added.) 
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completely enjoined as later stated. 
On .Tuly 27, 1955, Tacoma amended 

its complaint merely to assert the 
intervening facts that the Commis-

'[357 us 331] 
sion, *upon application of the City 
which was opposed by the State, 
had. on the basis of delays entailed 
by this litigation, entered an order 
on February 24, 1954. amending 
Articles 28 and 3~ of the City's li
cense by extending the time for com
mencing and for completing the 
project to December 31, 1955, and 
December 31, 1D58, respectively, and 
that the City had amended its perti
nent ordinance (No. 14386) accord
ingly and in other minor respects. 
On August 8, 1055, on motion made 
by the State's Attorney General (in 
the names of the Directors of Fish
eries and of Gnmc), the State, "in 
its sovereign capacity," was formal
ly made a defendant in the action. 
The State and those Directors an
swered, and also filed a cross-com
plaint again reviving the objections 
previously made by the Directors in 
their earlier cross-complaint and 
alleging further that the pro,iect 
would interfere with navigation of 
the Cowlitz River in violation of 
RCW 80.40.010. Upon pretrinl con
ference the Superior Court found 
that the navigation iRsue \\IRS the 
only one open and ordered that the 
evidence al the trial be limited to 
that issue. On January 11, 1956, 
the case was tried and the testimony 
taken was limited solely to the navi
gation issue. On March 6, 1956, the 
court, holding that the State's stat
utes proscribing the construction of 
dams (note 11) are "inapplicable," 
but that the City "is acting illegally 
and in excess of its authority in the 
construction of the . • • project 
as presently proposed for the reason 

l•J. The Supren1e Court of Washington 
was then somewhat differently constituted ' 
than when it rendered its decision on Octo~ 
her 14, 19531 l'eversing the Superior Court's 

that said project would necessarily 
imrcdc, obstn1ct or intcrfore wilh 
public navigation contrary to the 
proviso of RCW 80.40.010 et seq.," 
entered judgment in favor of ·the I 
Taxpayern and the State, and en- ··.• 
joined the Cit,v from proceeding to 
construct the project. 

T[l.coina appealed, and the !'ax- ~ 
payers, the State and its Directors f 
cross-appealed, to the Supreme 

1 
*f:l!l7 us 3321 

Court of Washington. *On February 
7, 1D57, that conrt, 14 three i1rntices ! 
dissenting, afl1rmed. Tac~111a v 
Taxpayers of Tacoma, 49 W:rnh2rl 
781, 307 P2d 567. It agreed that 
the Washington statutes proscribing 
the construction of dams (note rt) 
\Vere "inapplicable inRofar 
as the same conflict with the provi
sions of the Federal Power Act or 
the terms and conditions of [the 
City's] license for said project, or 
insofar as they would enable State 
officials to exercise a veto JHnver over 
said project" (id. 49 Wash2d al 
801), but it disapproved the action, 
of the trial court in sustaining the 
State's objection that the project 
would interfere \Vith navigation in 
violation of RCW 80.40.010. How
ever, upon the declared pren1ise that 
though the trial court's .i udgment 
was based upon an e1·roneous ground 
it Vl'Otild su,c:;tain it if correct on any 
ground \Vithin the pleadingR and 
established by proof, it helrl that, 
though the State Legislature has 
given the City the right to construct 
and operate facilities for the produc
tion and distribution of electric 
power and a general power of 
condemnation for those purposes, 
"the Legislature has [not] ex
pressly authorized a municipal cor
poration to condemn State-owned 
lands previously dedicated to a pub-
lic use [and] . that the City of 
judg111cnt sustaining the Taxpayers' de~ 
murrcr to the City's c:o111plaint. Tacoma v 
Taxpayers of Tacoma, 43 Wash2d 468, 
262 P2d 214. . 
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lTacoma has not been endowed with upon delays entailed by the8e pro-
1.[State] statutory capacity to con- ceedings. 
ldemn [the State's fish hatchery]"; We come now to the core of the 
that "the City of Tacoma (may not] controversy between the parties. 
'receive the power and capacity to namely, whether the license issued 
'.condemn [the State's fish hatchery] by the Commission under the Fed
ipreviously dedicated to a public use, era! Power Act to the City of 
from the license issued to it by the Tacoma gave it capacity to act under 
Federal Power Commission in the that federal license in constructing 

'•absence of such power and capacity the project and delegated to it fed
itnder State statutes" (emphasis era! eminent domain power to take, 

., . '[357 US 3331 upon the payment of just compcnsa
l•added); and that the City's "innbil- tion, the State's fish hatchery-es
. it11 so to act can be remedied only by sential to the construction of the 
, Siafc /C{fis/afion that cJ;pands its project-in the absence of state leg
J c!Lpacity." (Empliasi.s i~ orii;ina,'.) islation specifically conferring such 
I Id., at 798, 799. This, rt said, JS authority. 
· not a question of the right of the 

Federal government to control all 
phases of activity. on .navigable 
streams, nor a question of its power, 
under the Federal power act, to dele
gate that right. It only questions 
the capac:!ity of a municipal corpora
tion of this State to act under such 

-:_:uccnsc ':vhen its exercise requires 
? the condemnation of State-owned 
•property dedicated to a public use:" 
Jd. 49 Wash2d at 798. (Em!lhasrs 
added.) We granted certiorari. 355 
US 888, 2 L cd 2d 188, 78 S Ct 262. 

• At the outset respondents ask dis
'missal of our writ on lhe ground that 
the case is moot. They argue that 
it is evident the Cowlitz project can-
1not be completed by December 31, 
!958, which is the date now stated 
in the license for its comJ?letion. 

· There is no merit in this 
acadnote 1 contention because § 13 

of the Federal Power Act,. 
4\Stat 1071, 16 USC§ 806, express
)tprovides that "the period for the 
'to!npletion of construction carried 
ml in good faith with reasonable. 
!)lligence may be extended by the 
(ommission when not incompatible 
·itlr the public interests," and an 

lication by the City is now pend
before the Commission for an 
nsion of completion time based 

'f357 us 334·1 
*At the threshold of this contro

versy petitioner, the City, asserts 
that, under the express terms of 
§ 313 (b) of the Act, l6 USC § 8251 
(b), this question has been finally 
determined by the decision of the 
Court of Appeals (207 F2d :l91) and 
this Court's denial of certiorari (B47 
US 936, 98 L eel 1087, 74 S Ct 626); 
and that respondents' cross-com
.PlaintH, and proceedings thereon, in 
the subsequent bond validation suit 
in the Washi11gton courts have been 
only impermissible collateral attacks 
upon the finahudgmcnt of the Court 
of Appeals. If this assertion is cor
rect, the judgment of the Supreme 
Court of Washington now before us 
would necessarily have to be re
versed, for obviously that court, like 
this one, rhay not,· in such a case, 
re-examiney and decide a question 
which has been finally determined by 
a court oflcompetent jurisdiction in 
earlier litfglttion between the par
ties. We lnust turn then to an ex
amination of petitioner's contention. 

It is no longer open to question 
that the Federal Government under 

the Commerce Clause of 
Headnote 2 the Constitution (Art l, 

§ 8, cl 3) has.dominion, to 
the exclusion. of the States, over 
navigable water11 of. the United 
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States. Gibbons v Ogden (US) 
9 Wheat 1, 196, 6 L eel 23, 70; New 
Jersey v Sargent, 269 US 328, 337, 
70 Led 289, 293, 46 S Ct 122; United 
States v Appalachian Electric Power 
Co. 311 US 377, 424, 85 L eel 243, 261, 
61 S Ct 291; First Iowa Hydro-Elec
tric Co-op. v Federal I_,o\ver Con1. 
:328 US 152, 173, 90 Led 1143, 1154, 
66 S Ct 906; United States v Twin 
City Power Co. 350 US 222, 224, 225, 
100 Led 240, 245, 76 S Ct 259. Con
gress has elected to exercise th is 
power under Hw detailed and cotn
prehensive plan" for development of 
the Nation's \Yater rc~1ources, \vhich 
it prescl'ibcd in the Federal Power 
Act, to be administered by the Fed
eral Po\ver Commission. First Io'\va 
Hydro-Electric Co-op. v Federal 
Power Com. (US) and United States 
v Appalachian .Electric Power Co. 
(US) bolh supra. 

*'I :157 US :i:m I 
*Section 313(b) of that Act, upon 

which petitioner's claim of finality 
depends, provides, in pertinent part: 

trmrncript: such court shall have c:r
clusive jurisdiction to afjii'm, mod·if?J, 
or Bet aside Buch Dl'de,r -in ·1vhole or 
in part. No objection to the order 
of the Commission shall be con
sidered by the court unless such ob-
jection shall have been urged before 
the Commission in the application 
for rehearing unless there is reason
able ground for :failure so to do. 
The finding of the Commission as to 
the facts, if supported by substantial 
evidence, shall he C'onclnr-i.ive 
1'/ie judgment and dcc1'ee of the 
co1trt, a/ji.1'niing, 11iodifying, or set
tlnf! a.side, in 'IOhol(', or in part, an}I 
Sllch 01'dcr of the Commission, shall 
be final, subject to review b11 the 
S1tJJ1'eme Co1'1't of the United States 
upon ccrliora'l'i or ccrt£fication a~~ 
1n·o11ided £11 sections 346 and 3.47 of 
Title 28." (Emphasis added.) 

This stnlulc is written in simple 
\Yords of plain 1nenning and leaves 
no room to doubt the congressional 

*f3:i7 lJS 33(il 
purpose *and inlm1l. It can hardly 

be doubted that Con-
Hcadnote 3 gress, acting 1vithin ___ its 

constitutional po\vcr8, 
n1ay prescribe the procedures and 
conditions under \Vhich, and the 
courts in \Vhich, judicial revie\v of 
adn1inistrative orders n1ay be had. 
Cf. NLRB v Cheney California 
Lumber Co. 327 US 385, 388, 90 L 
eel 73a, 7 41, GG S Ct 55:l. So acting, 

Congress in § 313(b) 
11enduotc 4. prescribed the specific, 

"(b) Any party lo a proceeding 
under this chapter aggrieved by an 
order issued by the Commission in 
such proceeding may obtain a review 
of such order in the Circuit Court 
of Appeals of the United States for 
any circuit wherein the licensee or 
public utilily to which the order re
lates is located . . . by filing in 
such court, within 60 days after the 
order of the Commission upon the 
application for rehearing, a written 
petition praying that the order of 
the Commission be modified or set 
aside in whole or in part. A copy 
of such petition shall forthwith be 
served ttpon any ,. mber of the 
Commission and the pon the Com
missio.n shall certif and file with 
the court a transcrip. of the record 
upon which the order' complained of 
was entered. Upon tlfe filing of such 

I 
15. For a sumn1ary of·:thc dctniled nnd 

cotnprehensivc plan of t~c Act see ll'irst 
Io\YU Case1 ::;upra (328 lJS at 181, note 25). 

complete and exclusive 
mode for judicial review of the Com-· 
mission's orders. Safe Harbor 
Water Power Corp. v Federal Power 
Com. (CA3 Pa) 124 F2d 800, 804, 
cert den 316 US 663, 86 L eel 1740, 
62 S Ct 943. It there provided that 
any party aggrieved by the Com
mission's order may have judicial 
review, upon all issues raised before 
the Commission in the motion for 
rehearing, by the Court of Appeals 
which "shall have exclusive jurisdic-
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tion t'o affirm, d y, or set aside posed dam would inundate a valtt-
suclitorder in w • e.or in part," and able and irreplaceable fish hatchery 
thatl''[t]he jud · ent and decree'of owned by the State" and, hence, ne<j>. 
the court, affir 'ng, modifying, or essarily require the taking of it by 
setting aside, i whofo or in part, the City under the license sought!; 
any such order f the Commission, that the City .had not conjplied with 
shall be final, s bject ~o review. by the applicable law~ of th.e State. r<l-

·. the Supreme . urt of the Uiuted spectmg construct10n of the proJecll; 
States upon ce iorari or certifica- and performance of the acts necei
tion . . . ." ~(Emphasis added.) sarily incident thel·eto (.pote 11); 

·.· It thereby neces.sarily precluded de and that the City was nott .. uthorized.· 
novo litigation between the parties by the laws of the State· o engage 

·, of all issues inhering in the contro- in such business. The mission 
versy, and all other modes of judi- rejected these contentions of the 
cial review." Hence, upon judicial State and made all the findings re

review of 1.he Commis- quired by the Act to support its 
Headnote s sion's order, all objcc- order granting the license (note 9) 

tions to the order, to the including the finding that: 
i license it direct··." to be issued, and "The applicant . . . has sub
to the legal c petence of the Ji- mittecl satisfactory evidence of com
censee to execu its terms, must be pliance with the requirements of all 
made in the Co rt of Appeals or not applicable State Jaws insofar as nee, 
at all. For,Coi'gress, acting within essary to effect the purposes of ,. 
its powers, h · declared that the license for .the project" and is 
Court of Appe Is shall have "exclu- municipality within the meaning o 
sive jurisdictiqn" to review such § 3 (7) of the Act."18 

orders, and that its judgment "shall '[357 us 338] 
be final," subject to review by this *The State then politioncd the 
Court upon certiorari or certifica- Comn1ission for a rehearing, reviv
tion. Such statutory finality need ing the foregoing contentions and 

*1357 us .137] raising others. T~e petition was 
not be labeled res *judicata, estoppel, denied. I 
collateral estoppel, waiver or the like There::ifter, the i' tate, following 
either by Co11gress or the courts. the pr .. ocedures pre ri.bed. by § 313 

The State participated in the hear- (b)t· J>etitioned the roper Court of 
ing before the Commission. It there Ap als for review rpf the. Commis1 
vigorously objected to the issuance sio . s findings and order. After fulf 
of the license umon the grounds, healing, that court rejected all conj; 
~mong others, "[tihat the reservoirs tentlons there raised by the State/ 
which would be created by the pro- did not disturb any of' the Commis~ 

16. Cf., e. g., l\fyers v Bethlehem Ship
t1uilding Corp. 303 US 41, 48-50, 82 L ed 
638, 642, 643, 58 S Ct 459; United States 
\' Corrick, 298 US 435, 80 L ed 1263, 56 
S Ct 829; \Vnshin~ton 'l'cnninnl Co. v 
Uoswcll, 75 App DC 1, 124 1"2d 2ao. 

17. Sec * 9(b) of the Act, 41 Stat 1068, 
rn use § so2(b). 

18. lTnder § :1(7) of the A«t "nn1nicipnl· 
!ty" rucairn, uniong other things, u city 
'competent unde1· the laws {of the State] 
,0 carry on the business of developing, 
1ransn1itling, utilizhig, or distributing 
µower.'1 It is no longer disputed that Ta-

' 
con1a is expressly autho1'1ze'if:-, by RC"WJ 
80.40.050 to carry on such_ hqsiness, and 
that it has done so for' nlanj'Weai'S, Iri, 
fact the State's brief in this,ourt goes; 
JllllCh .further, snying tht1t 11 ( .1uplkit in 
the State Court's ruling is th petitioner 
in this Court, if licensed, could ild a d~nn 
on a plan \vhich \Vould 11ot ecessit::itc 
the de:-c;trurtion of the Statc\1 fis}; hntch
el'y,'1 nnc.l that 11 Taco1na . . . has t:he 
right to build the datn in such a way 
thnt the fish hatchery \vill not be dan1-
ugcd." 
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sion's findings, and affirmed its 
order without modification. State 
of Washington Dept. of Game v 
Federal Power Com. (CA9) 207 
F2d 391. It made particular men
tion of, and approved, the Commis
sion's finding, as rephrased by the 
court, that the City had submitted 
"such evidence of compliance with 
State Jaw as, in the Commission's 
judgment, would be 'appropriate to 
effect the purposes of a Federal li
cense on the navigable waters of the 
United States.' " Id. 207 F2d at 
396. 

Moreover, in its briefs in the 
Court of Appeals, the State urged 
reversal of the Commission's order 
on the grounds the City "has not 
shown, nor could it show, that 
[it] has availed itself of . . . any 
right to take or destroy prope1·ty of 
the State of Washington [and that] 
Tacoma, as a creature of the State of 
Washington, cannot act [under the 
license] in opposition to the policy 
of the State or in derogation of its 
laws.'' (Emphasis added.) f · re
jecting these contentions-th, the 
City does not have "any right t take 
or destroy property of the ate" 
and "Caf1fl0t actH in :lCCOraallCC 

with the terms of its federal li
cense-the Court of Appeals said: 

"Again, \.Ve turn to the li'irst Iowa 
case, supra. There, too, the appli
cant for a Federal license was a 
creature of the State and the chief 
opposition came from the State it
self. Yet, the Supreme Court per
mitted the applicant to act incon-

*[357 us 339] • 
sistently with *the declared polf:y of 
its creator and to prevail in ol:ttain·· 
ing a license. , 

"Consistent ;yJth the First ,1owa 
case,. supra,. We con dude .that the 
State la~vs cannot prevent .the Fed
eral Power Commission from issu
ing a license or bar the licensee from 
acting under the license to build a 
dam on a navigable stream since the 

strcan1 is under the dcnninion o[ the 
United States." Id. 207 F2d at 
396. (Emphasis added.) 

We think these recitals show that 
the very issue upon which 11espond
cnts stand hern wa., raised !tnd liti
gated in the Court of App~als and 
decided by its judgment. BuL even 
if it might be thought that this imrne 
was not raised in the Court of Ap
peals, it cannot. be doubted that it. 
could and should have been, for that. 
\Vas the court to 'Nhich Congrcs:::: had 
given "exclusive jurisdiction to af
firm, modify, or set aside" the Con1-
mission's order. And the State inay 

not. reserve the point, for 
lfendnote 6 another round of piece-

n1eal litigation, by re
maining silent on the issue '\Vhile its 
action to review and reverse the 
Commission's ordee was pending in 
that court-which had "exclusive 
.Jurisdiction" of the proceeding and 
whose judgment therein as declared 
by Congress "shall be final," subject 
to review by this Comt upon cer
tiorari or certification. After the 
Court of Appeals' judgm~nt was 
rendered, the State petitiohed this 
Court for a writ of certior'1iri which 
was denied. 347 US D3G, Ins L cd 
1087, 7 4 S Ct 626. 

These were precisely the proceed
ings prescribed by Congress in § 313 
(b) of lhe Act for judicial review 
of the Con1mission's findings and 
order. They resulted in aqirmancc. 
That result, Congress has declared, 
"shall be final." 

But respondents say that the 
Court of Appeals <lid not decide the 
question of legal capacity of the 

'[357 us 340] 
City to act *under the license and, 
therefore, its decision is not final on 
that question, but left it open to 
further litigation. They rely upon 
the following language of the opin-
ion: , 

"However, we do not touch the 
question as to the legal capacity of 
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the City of Tacoma to initiate and State, were represented by the State 
act under the license once· it is in those proceedings, and, like it, 
granted. There may be limitations were bound by the judgment. Wyo
in the City Charter, for instance, as ming v Colorado, 286 US 494, 506-
to indebtedness limitations. Ques- 509, 76 Li ed 1245, 1250-1252, 52 
lions of this nature may be inquired S Ct 621 ; k Missouri v Illinois, 180 
into by the Commission as relevant US 208 241 45 L ed 497 512, 21 S 
to the practicability of the plan, but Ct 331: K!~sas v Colorado 185 US 
the Commission has no power to ad- 125 142 46 L ed 838 844' 22 s Ct 
judicate them." Id. 207 F2d at 396, jim2'; s. c: 206 US 46, 4g, 51 L eel 956, 

397 · f 958, 27 S Ct 655; Georgia v Tennes-
We believe that respondents' con- ·see Copper Co. 206 US 230, 237, 51 

struction of this language is in er- L ed 1038, 1044, 27 S Ct 618, 11 Ann 
ror. The questioned language Cas 488; Hudson County Water Co. 
expressly refers to possible "in- v McCarter, 209 US 349, 355, 52 L 
dehtedness limitations" in the City's ed 828, 831, 28 S Ct 529, 14 Ann Gas 
Charter and "que,tions of this 560; Pennsylvania v West Virginia, 
nature," not to the right of the City 26.2 US 553, 591, 595, 67 Led 1117, 
to receive and perform, as licensee 11~9, 1131, 43 S Ct 658, 32 ALR 
of the Federal Government under 300; North Dakota v Minnesota, 263 
the Federal Power Act, the federal US 365, 373, 68 L ed 342, 345, 44 

f
. ights delcrmined by the Commis- S Ct 138. 
ion and delegated to the City as 

We conclude that the judgment of 
pecified in the license. That this the Court of Appeals, upon this 

was the meaning of lhe court, if its 
Court's denial of the meaning might otherwise be doubt-

IIeadnote 7 State's petition for cer-
ful, is made certain by the facts tiorari, became final 
that the court did not disturb a 

under § 313 (b) of the Act, and is single one of the Commission's find-
binding upon the State of Washing-

ings; affirmed its order without t 't D. t 1 1,,. her' ·s ailcl on, 1 s irec ors o- lS 1e modification; and said, in the sen-
. of. G,·tmc,, ·•nd 1'ts c1't1"ze•11,•, i'ncludinv, 

t .. ". nee immccliatcly preceding t\the ' 
0 

• the taxpayers of Tacoma; and that 
questioned language: "Consis nt the objections and claims to the con
With the First Iowa case, supra,, e 

trary asserted in the cross-com.fiinclude that the Slate laws can ot 
plaints of the State, its Directors of 

prevent the Federal Power Cornn. 's- Fisheries and of Game, and the Tax-
sion from issuing a license or &a1· ,;-

payers of Tacoma, in this bond 
the licensee from acting under the validation snit, were impermissible 
license to build a dam on a navigable · 

collatA.ral attacks upon, and de no.vo strearn since the slrcan1 is under the l 
Jitiga ·on between the same parties 

dominion of the United States." Id. of is .es determined by, the final 
207 F2d at 396. (Emphasis added.) · 

jud . Eipt of the Court of Appeals. 
The final judgment of the Court 

of Appeals was effective not only 
against the Slate, but also against 
its citizens, including the taxpayers 

*[357 us 3·11] 
of Tacoma, for they, in their *cqm
mon public rights as citizens of the 

Th di·e, .the judgment of the Su-
pre Cou~t of Washington is re-
ver e and the cause is remanded for 

fur er p.rol~.ee.dlngs not inconsistent 
wi this o inion. 

Revers~d; .and remanded. 
% 
• q 
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SEPARATE OPINION 
Mr. Justice Harl~n, concurring. 
I join th.e Coutt's. opinion, but 

de<mi it appropri1ite to state my 
understanding of what th!' Court has 
held. The Court of Apijeals in the 
earlier proceeding bad juriudiction 
to determine whether st~te or fed
era1 Ja\-v governed Taco¢a's power 
to condemn the State's! hatchery. 
and that issue itself wall a federal 
question. Section 313(~) of the 
Federal Power Act therefore fore-

t 
! 
~ 
~ 

J 
I 
Ii 
! 
I 

'[357 us 3·12] 
closed relitigation *of this issue in 
the present caHc. I do nol under
stand the Court to suggest that the 
Federal Power Act endowed the 
Commission anct the Court of J\p
peals with authority to decide any 
issues of state law if such law were 
deemed controlling, or that had the 
Court of Appeals undertaken to do 
so, such a deter111ination \VOtlld have 
foreclosed re-cxan1 inn.tion of such a 
decision in other proceedings. 

't 
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for commerce, merely because it con- rather than to volu1ne, of production. 
tributes to economy or continuity, Armour & Co. v. Wantock, supra.10 

~~~~~~~~--~~~~~~~~~~~~-

10. The court in thE? Armoul' Case, such a fire-fighting service. It 'vas 
supra, held that employees putting in poiuted out that the e1nployment of the 
stand-by- time in the employer's aux- fire-fighting personnel not only helped 
iliary fire-fighting service are_engaged to safeguard the conlinuity of produc
in an occupation "nece$sarY to the pro- tion against interruption by fire, but 
duction of goods for commerce" within served a fiscal purpose, in that it en
the meaning of the Fair Labor Stand- abled the employer to obtain insurance 
ards Act, notwithstanding proof that which other\vise would not have been 
other erilployers engaged in ·the same available to hin1 unless he had en1-
line of business are nble to produce ployed extra \Vatch1nen, 
their goods '\Vithout the necessity of 

*[,i35] 

*FEDERAL POWER COMMISSION, Petitioner, 

v. 
STATE OF OREGON, Fish Commission of Oregon, 

()rcgon Slate (~ame Comntission 

(349 US 435, 99 L ed 1215, 75 S Ct 832) 

SUMMARY OF DECISION 

The Federal Power Commission granted, over the objection of the state 
of Oregon, a license for a power project to use nonnavigable waters locatecl 
on a federal reservation in that state. The Court of Appeals set aside th!l 
Commission's order on the ground that Congress, by its public lands legis
lation, had transferred to the state such control over the use of non
navigable waters that it was necessary for the license applicant in th~ 
instant case to secure state p~n·n1ission. j 

JJuttTON, J'., speaking f!Jr seven rncrnbcrs of the Supreme (]ourt, rcverscj.:. · 
the court below, taking the view that federal public lands legislation wa 
inapplicable to reserved lands of the kind involved in the instant cas 
an<l that the Comn1iRsion's grant of the license \Vas \vithin the power and 
discretion vested in it by the Federal Power Act. · 

l)OUGLAS, J-., dissented, stating hiti opinion that: exi::iting federal legis
lation hnr.s the United StateH from granting water-po\ver project riuhts 
in relalion to non11avigable \-valers \Vilhin a state without obtaining \-vater 
rights in accordance with state law. 

H/\m,AN, J., did not participate, 

JIEADNOTES 

Classified to U.S. Supren1e Court Digest, Annotated 

Public Service Com1nissions § 26 - powers 
- naYiKnbl(' waters. 

l. The Federal Po>ver Commission's au
thority to issue water-power project li
censes in relation to navigable waters of 
the United States S})rin2;s fron1 the con1-
1nerce clause of the Constitution. 

Public Service Con1n1issions § 26 - pow~ 
ers - nonnavigable waters. 

2. The authority of the Fede1·al Po\ver 
Connnission to issue water-power project 
licenses in 1·elation to nOnnaviguhle \Vaters 
upon public lands and resc1:vations of the
United States springs I1•om the provision~ 

99 L ed 1215 
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in Arti.cle IV ~\3 .oI:the Federaltonstltu· States § 28; Wut.rs § 73 public lund• 
tion;. that Corrgress: shall ha'Ye· bowerl!li - water righls - power of Cominis-
dispose of and,::.:make all needful ifules a· d sion. 
regulations resJ)ecting·the territoi'y·or·i).·.. 8. The Acts of July 26, 1866 (1'1 Stat 
er property belonging to the United Stntls. 263), lHHI July 9, 1870 (IG Stnt 218), nnd 

·~ the Desert Land Act (43 USC§ 321), each 
Public Service Commissions § 26 -.i.. powf!ts of which is concerned with private 'vater 

- nonnavitab1e l\·aters ...._ liC~nses/: rights in the public Jands of the United 
3. It _is within the constitutiohal and Stntes, nre innpplicnble to \Vute1•s upon 

statutory authority of the Federal Power reserved lands of the United States, since 
Con1mission to grant a valid license _for statutes providing generally for disposal 
a water~power- project to use nonnnvignble of the public don1aln al'e Inapplicable to 
waters on reserve<l lands of the United lands not unqualifiedly subject to sale 
States located within a state, provided and disposition because they have been 
that~ as required by the Federal PoWer appropriated for so1ne other purpose, and 
Act, the use of the water does not conflict reserved lands of the United States are 
with the vested rights of others. not unqualifiedly subject to sale and dis~ 

Stnt-e § 28 - public lands - water-po1ver 
licenses. 

4. To allow a; state in which reserved 
lands of the United States nre I,ocnted to 
veto a grant by-:the b"'ederal Power Com
mission of a license for a water~power 
proj!!ct using nOnnavigahlc w"'tcrs on such 
lands \vould result in a duplication of au
thority not called for by the Federal Pow .. 
er Act. 

Public Setvice Conunissions § 26; States 
§ 2R-11ow·e:rs - nonnnvignble 1vaters 
- power prOJect. 

5. The _authorization of a water~pow~r 
project using no_nnavigablc wuters upon 
reserved land.a: ~J. the United States 10-
eatud within a stiite is wilhln the exclusive 
jurisdiction of th'~ Federal Power CotnmiS
sion except to the extent that the Com
mission's jurisdic.t.ion is n1odified by oth1··. 
fcdc1·al legislation. 

Waters § 73 - appropriation - puhl c 
lands, : 

6. The Acts of July 26, 1866 (14 Stat 
253), and July 9, 1870 ( 16 Stat 218), which 
provide, respeetively, for protection of 
vested rights to. the use of waters on 
public lands, and Jhat all patents granted, 
or pre-c:mptions 'or hotnesteads allowed, 
shall be subject to such vested water 
rights, were designed to reflect govern
mental recognition and sanction of pos~ 
sessory right!:: on public lands asSerte§ 
under local laws and customs. t 

Waters § 73 - appropriation -.- Desert 
Land Act. 

7. The Desert umd Act (48 USl'l § B21f 
operated to sever, for purposes of private 
acquisition, soil and \vater rights on pub ... 
lie lands,· and provided that such water 
rights \Vere to be:- acquired in the manner 
prOvided by the law of the state of loca .. 
ti on. 
99 I, ed 1216 

position; hence the authority of the Fed
eral Power Co1nmission to grant a li
cense for a water-po\ver project using 
nonnavigable waters on a federal reserva
tion within a stato is unaffected by the 
water rights which the state has been 
granted by these statutes. 

Courts § 120 - relation to legislature -
water power -# public lands. 

9. The argument that the Federal Pow
er Commission's grant of a license for 
a power project to ui;i:e waters QTI reserved 
Janda of the United States locatt)<l within 
a stat~ \Vill preclude the carrying out of 
proposed plans for (1nlarging the fish popu~ 
lation of the waters involved is proporly 
directed to the Con_nnission itself or to 
Congl'css, a1Hl is not a n1nltor to be con
sidered by the Supren1e Cou1·t in that 
Court's determination of the propriety of 
the issuance of the license upon the basis 
of existing legal rights. 

Public Service Commissions § 26 - pow
ers - abuse of discretion --. water 
power - license. 

10. No abuse of the discretion vested in 
the Federal Po\ver Con1mission by the 
Federal ·po\ver Act is involved in the Com
rilission's grant of a Bcense for a power 
project- to use .'\yutel' on reserved lands of 
the United St~tes located within a state 
\Vhere (1) any objection that the project 
will Interfere with the flow of water with~ 
in the state is overcome by the Commis
sion's provision for a reregulating· dam to 
restore the flow, a.nd (2) any deletei:ious 
effect the project might have upon fish 
using the 'vntcrs involvCd us n spawning 
ground is obviated by the agreement of 
the license applicant t<r· prOvide facilities 
for corise1·Ving the runS · ot such fish in 
accordance with plnns , approved by the 
CommissiOn',,and to contribute to the cost 
of maintenance of such fish conservation 
facilities. 
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Point fro·1n Separate Opinio1~ 
Water § 20 - control over water polver. 

11. The authority of the United States 

in water power on a navi[rnhhi slreurn is 
eo1nplete without reference to state law, 
[From separate opinion by Douglas, J.] 

[No. 367.] 

Argued March 2 and 3, 1955. Decided June 6, 1955. 

ON WRIT of Certiorari to review a judgment of the United States Court 
of Appeals for the Ninth Circuit, setting aside an order of the Federal 
Power Commission granting a license for a power project to use waters on 
lands constituting reservations of the United States located in Oregon. 
Reversed. 

See same case below, 211 F2d' 347, setting aside 10 FPC 445, 92 PUR 
NS 2.c!7. ¥ 

' 
Willard W. Gatchell, of w#ashington, 

D. C., argued the cause, At': .nd, with 
Solicitor General Sobeloff, - ssistant 
Attorney General J. Lee R kin, Spe
cial Assistants to the Attorney General 
Oscar H. Davis and William I-I. Veeder, 
and John C. 1\iason and Louis C. Kap
lun, also of '\.Vashington, D. C., filed 
a brief for petitioner: 

The Desert and Arid Land Act of 
1877 and related acts pertain only to 
public lands, not to re.'ierved lands of 
the United States such as are ·here 
involved. 

Reserved 1.ands are not public lands. 
United States v. MinHesota, 270 US 
181, 70 L ed 539, 46 S Ct 298; Leaven· 
worth, L. & G. R. Co. v. United States, 
92 US 733, 23 L ed 6B4; Cameron v. 
United States, 148 US 301, 37 L cd 459, 
13 S Ct 595; United States v. O'Don
nell, 303 US BO!, 82 L ed 980, 58 S Ct 
708. See also United States v. Mcin
tire (CA9th Mont) 101 F2d 650; Win
tern v. United States (CA9th Mont) 
143 F 7'10, aff d 207 US 564, 52 L ed 
:!40, 28 S Ct 207. 

The Desert and Arid Land Act 
(and related legislation) applies only 
to public lands. 

rrhe tern1s of the 1877 Act show on 
their face that this is MO. 

In hi:;;torical fact this has been the 
construction uniformly placed upon 
the legislation by this Court and the 
Joi,.ver Federal courts (including the 
Ninth Circnit). Sec Winters v. Unit· 
ed States (CA9th Mont) 143 F 740, 
affd 207 US 564, 52 L "d 340, 28 S Ct 
207; United States v. Mcintire (CA9th 
Mont) 101 F2d 650; United States v. 
ltio Grande Dam & Irrig. Co. 174 US 
WO, 43 L ed 1136, 19 S Ct 770; Cali· 
fornia Oregon Po\ver Co. v. Beaver 
Portland Cement Co. 295 US 142, 79 

77 

L ed 1356, 55 S Ct 725; United States 
v. Conrad Inv. Co. (CC Mont) 156 F 
123; Minnesota v. Hitchcock, 185 US 
378, 46 L ed 957, 22 S Ct 650. 

rrhe Pelton dam lands are reserved 
lands and not public lands. There
fol'e1 they arc not subject to tho J)csert 
Land (and earlier) Acts. See United 
Stales v. Minnesota, 270 US 181, 70 
Led 539, 46 S Ct 298; Winters v. Unit
ed S\!1tes (CA9th Mont) 143 F 740, 
affd 207 US 56'1, 52 L ed 840, 28 S Ct 
207; United States v. :Mcintire (CA9th 
Mont) 101 F2d 650; United States v. 
Walker River Irrig. Dist. (CA!lth Nev) 
101 I1'2d I334; Shannon v. United StuLes 
(CA9th Mont) 160 F' 8'70. Sec also 
Antho!1Y v. Veatch, 189 Or 462, 220 I' 
2d 493,1221 P2d 575. 

The: 'lJnitcd Stale8 is the o\vner of 
the untised and unappropriated rights 
to the Use of water for t;he generation 
of electricity at the point on the 
DeRehuics River \Vhtre the 'Pelton 
power dam and plant ·would be con
structed. 

Title to the rights to the use of un
appropriated \Vater in a nonnavigable 
stream on Federal land resides in the 
United States. See California Oregon 
Pow.er Co. v. Beaver Portland Cement 
Co. 295 US 142, 79 L ed 1356, §5 S Ct 
725j I-Jowell v, Johnson (CC Mint) 89 
F 5~6; Hough v. Porter, 51 Or 318, 95 
P 132, 98 P 1083, 102 P 728. Cf. 
Mo,gan v. Shaw, 47 Or 333, 83 P 534; 
Nevadn Ditch Co. v. Bennett, 30 Or 59, 
45 P 472, 60 Am St Rep 777. See also 
United States v. Mcintire (CADth 
Mont) 101 F2d 650; United States v. 
Walker Riverinig. Dist. (CA\lth Nev) 
104 F2d 334; Winters v. United States 
(CADth Mont) 1'13. I<' 740, affd 207 US 
564, 52 L ed 340, 28 S Ct 207; Conrad 
Inv. Co, v. United States (CADth 

99 L ed 1217 



349 :us su.rrnmE COURT OF THE UN!Tlrn STAn;s Oc'!', T1·:1tM, 

Mont) 16i F 829; Bean v. Morris (CA 
9th !\font) 15!) F' 651, affd 221 US 485, 
55 L ed 821, 31 S Ct 703; Anderson v. 
Bassman (CC Cal) 1,10 F 14; Brown 
v .. Baker1 39 Or 66, 65 P 799, 66 P 193; 
Williams v. Altnow, 51 Or 275, 95 P 
200, 97 P 539; 1 Kinney, Irrigation & 
Water Rights 2d ed § 411, pp 692, 
693; Winters v. United States, 207 US 
564, 52 L ed 340, 28 S Ct 207. 

The unappropriated right to use the 
waters of the Deschutes Ri_ver to gen-. 
erate electricity is a real property 
right. Cf. United States v. Chandler
Dunbar Water l=>ower Co. 229 US 53, 
57 L cd 106:l, :!3 S Gt 667; Ash wander 
v. 'l'ennessec Valley Authority, 297 US 
288, 80 L ed 688, 56 S Ct 466. See also 
1 Wiel, Water Rights in the Western 
States ~~d ed §~ 18, 28:~, 285, pp 20, 
21, 298-aOl; 2 Kinney, Irrigation & 
Water Rights 2d ed s n::s, p 1118; l!l 
Itocky l\lountain L Itcv G:J; Davis v. 
Randall, 44 Colo 488, 99 P 322. 

Nothing in the Desert Land Act or 
its purpose justifies the conclusion 
that the local lavvs, customs, and de
cisions there r.dven recognition includ(~ 
State regulations for the protection of 
fish. On the contl'ary, it seems clear 
that CongTcAs did not intend to confer 
such po\ver on the State. See 'fhe 
Wildlife Resources Act of August 14, 
1946, 60 Stat 1080, 16 USG § 661. 

The recommendations of the State 
agency as to the fish and wildlife re
sources are to be given due considera
tion but there is no requirement which 
makes them controlling. Instead, 
there is the assertion of i-i'edcral con
trol. lilt No. 1941:1, 7!lth Cong, 2d 
Scss, p 3; Iowa v. li'cdcral Po\ver 
Gorn. (GA8th) 178 F2d 421, cert den 
339 US 979, 94 L ed 1383, 70 S Ct 1024. 

Jn- the Case of a project requiring 
a _ license under· the Federal Po,ver 
Act, the- .:(inal deCi_sion ·as to the resolu
tion of the fishing resources is left 
to the Federal Power ('.iommission. 

As the decfafona 'of the Supreme 
Court of Oregon recognize (see Hough 
V· Porter, .51 .Or 318, 95 P 732, 98 P 
10.83, 102 P 728; .Nevada D.itch Co. v. 
Bennett, :!O Or 59, 45 P 472, 60 Am St 
Rep 777; Brown y. Bak~r, 39 Or 66, 65 
P.799, 66 P 193; Morgan v: Shaw, 47 
Or 333, 83 P 534; Williams v. Altnow, 
51 Or 275, 95 P 200, 97 P 539), the 
United States retai.ns title to, and 
power of control over, all rights to the 
use of the unappropriated waters in 
nonnavigable streams to which the 
99 L ed 1218 

Desert Lund Act and related acts ap
ply. 

The United States has not parted 
with title or the right to control the 
unappropriatfid rights to the use of 
the 'vater, b reserved and retains 
such title an rights. See I-Io\vell v. 
Johnson (D l\iont) 8!) 11' 550, cilcd 
with approv in California Oregon 
Po,ver Co. v. caver I'ortland Cen1ent 
Go. 295 US 1 , 7H L ed 1356, 55 S Gt 
725, and in II ii_rh v. Porter, 5l ()r ~08, 
95 p 732, 98 p 10il3, 102 p 728. 

This case docs not involve the in
vasion, encroachment, or interference 
\Vith any vested right.:-i. 

'rhe rights to the use of the \Vatcr 
involved in this ease are not \Vithin 
the jurisdiction of the State of Oregon. 

()regon does not have and has never 
had jurisdiction over the fishing rights 
011 the stretch of the J)cschutcs Iliver 
here involved. 

Arthur (t 1-liggs, Asidstant Attor1,ey 
General of Oregon, argued the cause, 
and, with Robert Y. Thornton, Attor
ney General, both of Portland, Oregon, 
nnd I1~. G. I1~oxlcy, of Salem, Oregon, 
filed a brief for re:5pondents: 

The I)escrt and Arid l-1and Act (1\ct 
of Congress, IVIarch 3, 1877, an1ended 
43 USCA § 321) hnd the effect to sever 
all \vaters upon the public domain, 
not theretofore appropriated from the 
Jan<l itself. California Oregon Power 
Co. v. Beaver Portland Cen1ent Co. 295 
US 142, 79 L ed 1356, 55 S Ct 725; 
Brush v. Commis8ioner, 300 US 352, 
81 L cd G!Jl, 57 S Gt 495, 108 ALH 
1428; Ickes v. Fox, 300 US 82, 81 L ed 
525, G7 S Ct 412. Cf. I<ansas v. Colo
rado, 2QG US 16, 51 L ed 95G 1 27 S Ct 
655; Ash\vander v. Tennessee Valley 
Authority, 297; US 288, 80 L ed 688, 56 
S Ct 466. . 

Under the 'Federal Acts of 1866, 
1870 and 1877 (Title 43 USC § 661, 14 
Stat 251, 16 Stat 217) the Federal 
Government ifrevocably and uncondi
tionally surrepdered or relinquished 
to the states \Jhat,,ver rights the· Gov
e. rn. ment may, ... ave had to control the 
use of wa rs of nonnavigable 
streams in t e 'Vest. Jennison v. 
Kirk, 98 US 4a3, 25 L ed 240; Califor
nia Oregon Power Co. v. Beaver Port
land Cement (Jo. 295 US 142, 79 L ed 
1356, 55 S Ct 725; Atchison v. Peter
son (US) 20 )Vall 507, 22 L ed 414; 
Basey v. Gallagher (US) 20 Wall 670, 
22 L ed 452; Brod<1r v. Natoma Water 
& Mining Co. 101 US 274, 25 Led 790; 

l 
l 

l 
! 
l 

I 
fff 
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' United States v. Rio Grande Dam & US 142, 79 L ed 1356, 55 S Ct 725; 
lrng. Co. 174 US 690, 43 Led 1136, 19 Brush v. Commissioner,. 300 US 352, 
S Ct 770; Gutierres v. Albuquerque 81 L ed 691, 57 S Ct 495, 108 ALR 
Land & Irrig. Co. 188 US 545, 47 L ed 1428; Ickes v. Fox, 300 US 82, 81 L ed 
588, 23 S Ct 338. . 525, 571S Ct 412. 

The power to leginlnte .on the ques- Undtlr the l<'cdernl Acts of 181l6, 
tion of the acquisition and control of 1870 lmd 1877 (43 USG § 661) (14 
water rights has never been delegated Stat 251, 16 Stat 217) the Federal gov
to the United States and hence such ernment irrevocably and uncondition
power properly belongs to the individ... ally surrendered ·or relinquished to 
uni ·states. l{nnsas v. Colorado, 206 the states ·whatever rights the goverri
US 46, 51 L ed 956, 27 S Ct 655; Fox ment may have had to control the use 

'•.v. Ic)<es, 78 App DC 84, 137 F2d 30. of waters of nonnavigable streams in 
l The waters of the State of Oregon the West. Jennison v. Kirk, 98 US 
!may not be appropriated without its ,153, 25 L ed 240; California Oregon 
'~ons,ent. Cf. California Oregon Po\ver Power Co. v. Beaver P_orth~.nd Cement 
Co. y. Beaver Portland Cement C!o. 290 Co. 295 US 142, 79 Led 135G, 55 S Ct 
US i42, 79 L ed 13.36, 55 S Ct 725; 725; Atchison v. Peterson (US) 20 

i {Jnited States v. Rio Grande Dnn1 "~ VY all GO'/, 22 L cd 414; ·.Basey v. Gal~ 
~ !rriJ. Co. 174 US 690, 43 L ed 113G, Jagher (US) 20 Wall 670, 22 L cd 452; 

lfl S Ct 770; Gutierres v. Albuquerque Broder v. Natoma ¥/ater & Min. Co. 
Land & Irrig. Co. 18S US 545, 47 Led 101 US 274, 25 Led 790; United States 
588, 23 S Ct 338. v. Rio C:rande J)an1 & lrrii;. Co. 17·'1 

4 The Federal Power Commission ha'~ US 690, 43 L eel 1136, 19 S Ct 770; 
no authority to grant to the Portlan9 Guticrre.s v. Albuqucr<1uc I~and & lrrig. 
General ~~lectric Con1pany, the appli'f' Co. 188 US 545, 47 L ed 588, 23 S Ct 
cant, a license to conBtruct the projec~ 3B8. 
in q'ucstion until the applicant ha~ 'rhe power to legislate on the ques
complied with § 9 (b) of the Federa~ tio11 of the acquisition and control of 
Po"'~r Act by shoi,ving con1pliance \Vater rights has never been delegated 
\Vith!the Ja,vs of the State of Oregon. to ihe United States and hence such 
See First Io\va Hydro-Electric Co-opi POYf:er properly belongs to the inclivid
v . .B""aderal Po,ver Con1. 328 lJS 152

1 
9d uafir:: tates. Kansas v. Colorado, 206 

Led H43, 6G S Ct 906; Iowa v. Federal US 6, 51 L ed !15G, 27 S Ct 655; Fox 
Power Com. 339 US 979 94 L ed 1383 v. I cs, 78 App DC 84, 137 F2d ~O. 
70 s.ct 10211· J?edcrnl i10\\'Cr Con1 v' '. I nu·)an. 'vnter right:-i-, like (1Lhcr 
Niaghra Tu1oh;l"'k Po\vcr Corp. 347 'uS f re,.a PF~pefty i:ights, are ~etcrrni_ned 
239, 98 L ed GGG, 74 S Ct 487. J ~'li, 'l!e:da~. Title to lhem IS a<;qmrcd 

The refusal of the J;~ish Commission W, 
1 _;~. c ·1· dr1~1 ty 1vi~h ~h:1 t ,1.~nv. Jied1e.r~l 

of Ot·C'gon and the Oregon lfydroclcc-. '.!.· ~ ~nvc, Cofrn··.· v. "tJ!f;p:.it~l l\Iohawk .r o\\·· 
tric Qo1n1nission to approve the Pelton @ elf CJ p. 317 US ... 39, 98 L ed G6G, 74 
Project is an alrnolute bar to the li-1 S fft,,. 7· .. 1 ·· · · . · 
cen8i_ng of the proposed project. 11~ed~ ~ h le~tflabve history of. th? ~~d .. 
oral Power Act§ 9 (b) (16 USCA § 802 ~ I , owerl:r· ct ~ompels the conclum?n 
(l>) )~-. Ii'lrst Iowa Jfydro-Electric Co~ t t it w~i. -not 1ntsnt~cd t.o .auto1~ahc
o~~er tive v. Federal Po\ver Commis:~ a aho!ts, p_re-cxu1t1ng water tighti'l 
t-:ion,.m.:128 US Jf)2, uo ·L cd 114:J, GG g q_t ?· t nahor\--V'r'lde. scale, but tha.t it \Vas 
DOG; ·'Iov.:a v. !federal Power Com. 33n 1 nded t~ be merely regulatory. Id. 
US nw, fl4 L cd U83, 70 s Ct 1024. f .V ndoptwn, un.<ler the I<'odcra} Pow-

l~ollin E. lllnvles, o.f }lortland, Or 
gon, argued the cause, and, with L. 
I1inford, also of Portland, Orego 
filed .a brief for Oregon .Division of t 
Jzaak \Valton J_,cague of A1ncrica, 
::tn1icus curiae: 

The Desert and Arid Land Act (A 
of Congress, March 3, 1877, amende 
'13 USGA § 321) had the effect to sever 
all \Vaters upon the public domain, not 
theretofore appropriated, from the 
land itself. California Oregon Po\ver 
Co. v. Beaver Portland Cement Co. 295 

ct, of a polwy that tho I• edentl 
er Commission is to work to\vard 
nstructivC: national program of in
ge-,nt, _economical utilization of 

po c <' rcsourCes, Congrqss did not and 
could ot chaligf! state o\Vnershjp o.r 
contr of waters located within the 
state 

As "'ner of the public domain, the 
Fede 1 go-Vernn1ent posseHsed po\ver 
to di ose of·the land and water there
on t ether or. to dispose of them 
separ tely, and the fair construction 
of the Desert Land Act is that Con-

99 L ed 1219 
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grJss intended to est£b!ish the rule by Thomas M. Kavanagh, Attorney 
thdt, fot _the future, t_he land should General, Edmund F~. Shepherd, Solici
be iimtentcd separately and that all tor General, and Daniel J. O'Hara, 
norlnavigable \\'aters thereon should Assistant Attorney General, all of 
be '.reserved for the use of the public Lansing, Michigan; Minnesota, by 
under the ]a,vs of the state and terri- Miles Lord, Atlorney General, and 
torie8 niimcd. Perry G. Voldnc.:;~. both of $t. Paul, 

Regulation of the Deschutes River_ Minnesota; Montana, by Arnold I-I. 
as it flows through Oregon is one of Olsen, Attorney General, and Charles 
po\.Vers of Oregon~s sovereignty, nnd YV. I_,eaphart, AssiHtant Attorney ,,:Gen-
8ll(:h po\Ver includes pO"wcr lo regulate eral, both of !Ielena, IVJ.onlana ;; Ne
.fish: in Oregon waters. braska, by Clarence S. Beck, Attor-

OCT. TERM, 

~·ho· ]i"cdcral Pffwcr Commhadon has ncy General, nnd l{ohl'l't V. llongfla11d, 
the legal right to give Its approval to Assistant Attorney General, both of 
the··. construction of fi:'. hydroelectric Lincoln, Nebra:.:;ka; Nevada, by Ilar
plant on .the _Deschutes River in Ore"" Vey Dickerson, Attorney General and 
gon and h.ad power to grant its per"': W. T. l\-fathc,vs, both of CarHon City, 
missive license to the-· construction· of Nevad.a; North l)akota, by Leslie lL 

h d d F · 1 Burgq;m, Attorney General, of Bis-suc. propose: am upon 
1 

ra. prop~ marck, North Dnkota, · Pennsylvania, erty~ but .. o'v~ersliip ··of er dam 
't d'd t th I ' by H~rbert B. Cohen, Attorney Gen-

Sl. e. 
1 

· no;- empo\ver · · e r~ gov.. era I, Snd Lois G. Forer, both of liar-e'tn.mcnt 't.o· use .. the '"r~te of' such 
river either at such sitEt· 0 sewhere risbur!g, Pennsylvania; Texas, by John 
contrary to Oreg'on la\V_'~ · · Ben Shepperd, A ttorncy General, of 

· Austit, Texas; Utah, py E. R. Callis-·r.r.~e 1aJ;'lds reserved .fOr er pur- ter, A}:torney General,:) and Robert B. 
poses within the confines o e Pelton Porte•, Assistant Aft' rney General, 
project we.re not lands ref ·ed to as b th ~ f s lt L I t Ut h l 
reSe-rve-d lan.ds under the· te s of The 0 P a a {C y, a i anc 
Desert L.and Act, reaching at status Wash(ngton, by Don J1asb:old, Attor-
1 h L A ney General, and Josej·h T. Mijii$h and 
ong afteFT e Desert . a ct bei· Richard F. Broz, Assistant Attorneys came law,- ·a.nd then by ·:or r of th G I I · 

. r t enerfl I a I of Olympia, Washington. Secrc~ary of the ,n erior. • bus, res . t . 
er~.at~on by. the S??tet~ry .M th~. In-@.: Mr Justice Burton delivered the 
tenor could not cauy with it the ughtj oiiini of the Court 
to the control of the wlters of the · 
Deschutes River. As 'n First Iowa Hydro-Electric 

The re-regulating dam .nd the lands Co-op; v. Federal Power Com. 328 
flooded by the impoundm.fntlit•creates US 1~2, 90 L eel 11'13, 66 S Ct 906, 
are not lands over whichit~e federal lthis cl:ise illustrates the integrat'n 
government exercises a~y I authority · . of the federal and state jurisdictions 
and eye~ which. th.e F'e[lefal' Power ~in licensing water power projects 
Comnux~oon has Jur1sd1ct1ol\· . _.:·:under the li'ecleral Power Act.1 In 

rl'he question is 110~ Wl"(-ether the the Ii'irst Io\va Cnse \Ve Rustaincd 
Fe~lcrnl Power. Commrnsiot), has !'":~ the authority of the Conunission to 
<J,Utl'ed the applrcuul to Pl'o~tde fac~h- license a f)OWer proi'e t t us 1 v·- ii& ..• ·•·. ties adequate to preserve tire fiflherief\ . . · . C ? e l a l ~ 
of the Deschutes River Syslem or gable '".aters of tbe Un!ted States 
whether the rights of prior ~ppropria- ]ocated m Iowa. Hern, w1thou.t find
tors of water were proMcted but rng that the waters are navigable, 
whether the Federal Power Co{nmis- the Commission has issued a com
sion .has t.h.e au,thorit;Y or right to de- parable license for a power project 
~ermme tho.se rights m any. manner or •• t9 \JSe waters on lal1ds constituting 
m any degree. We s~b'!Jit that the reservations of the United States 
Federal Power Commrnsrnn had no I t d · 0 Th S f 
su.ch authority or right. .C!~a e ·. m ~egon. e t~te o 

Motions to appear as amici curiae Oregon qu.es~10ns the au~honty pf 
and adopt the brief of respondents the Commrns10n 1o do thrn. and the 
were filed by the States of Indiana, by adequacy of the provisions approved 
Edwin K. Steers, Attorne.r General, of by the Commission for the conser
Indianapolist :Indiana; Louisiana, by 
Fred S. LeBlane, Attorney General, 
of Baton Rouge, Louisiana; . Michigan, 
99 L ed 1220 

1. 41 Stat 1063, ns_ a1nended, 49 Stat 
838, 16 use §§ 791a-825r. 
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vation of anadl'omous fisb.• For the 
reasons hereafter stated, we sus
tain the Commission. 

In 1949, the Northwest Power 
Supply Company of Portland, Ore
gon, applied to the Federal Power 
Commission for a license to con
struct, operate and maintain a hy
droelectric plant, constituting Pel-

*[ 4381 
ton Pro.iect No. 2030, *on reserved 
lands of the United States on the 
Deschutes Rive.r in Orego11,• and, in 
1951, the Portland General Electric 
Company of Portland, Oregon, suc
ceeded to a supplementary applica
tion for that license. 

'J'hc Pelton Project is designed to 
include a concrete dam 205 feet high 
and a powerhouse containing three 
36,000-kilowatt generators. It is to 
be built across the Deschutes River 
on reserved lands of the United 

2. Fish ascending rivers from the sea 
for breeding purposes. In this instance, 
especially salmon and stc~1hcad trout. For 
an outline of the general problem pre
sented, see Schwartz, Federa1isn1 and 
A nadromous Fish, 23 Geo Wash L Rev 
r,:Hi, 

3. In 19241 the Colun1bia Valley Power 
Con1pany, Inc., had applit·d to the Federal 
Power Comn1ission for n license to du~ 
velop Pelton l'rojcct No. 07 at Huhstan
tially the same site. That license was 
is:;ucd hut, dne to tho liccnBue's f11iluni !.o 
proceed \Vith construction as requil'cd by 
the Comn1ission, it \Vas canceled in 19iHi. 

4. The Deschutes River is entirely \vith
in the St.ate of Oregon. It drains the 
eastern slope of the Cascade Range nnd 
tlo\\'S north\vard, across the lands of the 
United States l1ere involved, to the Co
lunibia River, which it ineets 1;about 15 
niilcs nbove 'l'he Dalles. 'rhe C6n1n1ission 
has made no findings as to its naVigability 
or as to the relation bct\veen ·' its flow 
and the navigability of other ·streams. 
Throughout its lower 130 iniles, whjch 
include the project site, it flows in a 
narro-\v canyon ,vith an average fall of 
17.6 feet per mile and, apparentJy, it is 
g-('nerally recognized as incapablt~ of su~~ 
taining navigation. Accordingly, thro1tgh~ 
9ut this litigation, the river has lieen 
~reated by all concerned as not constituting 
"navigable \vuters" of the lJnitcd States 
~s defined in § 3(8) of the Ji'edernl Po\vcr 
Act, 49 Stat 838, 16 use § 79G(8). We 
fo not JJUSS either upon that question· or 
l 

States located below tbei"·uncti\tm of 
its Metolius and Crooke ' .. Riveiltrib
utaries.4 The western -rmin;!ls of 
the dam is to occupy l,ads, 'lijthin 
the Warm Springs Indiillh Re:irva
tion, which have been rcscrvfil by 
the United States for powerJ;rnr
poses since 1910 and 1913.5 The'east-

''[439] 
ern terminus *of the dam ie t.o be 
on lands of the United States which, 
at least since 1909, have been with
drawn from entry under the public 
land laws and reserved for power 
purposes." The project calls for no 
permanent diversion of water as the 
entire flow of the river will run 
through or over the darn into the 
natural bed of the stream. This 
'dam 1 will make available the head 
I.····.· nd i\. •olume of water required for 
lhe ~roject and the water impound
fd by it will create a narrow reser-
f1pon the relationship to interstate con1-
.lnel'ce of the proposed u,S:o :of the V.'aters 
'Of the river. 

5. The Wnrm Springs Indian Re~erva
tion was established by the 'l1reaty of .June 
25, 1856, v1ith the IndltHlS In Middle 0Tfrgon. 
H.atified by the Senate Mllrch ·s, 1859, and 
proclaimed by the President Api:il 18, 1859, 
it secured to the Indians "the exclu:>ivc 
right of tnldng fh;h in the 8lrer11n){ running 
through and bordering suid reservation 
• • . ." 12 St.nt. fHi3 1 flG1. Oregon haH 
l'ccognizcd that it h; bound by this 'l'reaty. 
Anthony v. Veatch, 189 Or 1G2, 183-'185, 
2:l0 P2d 4D3, 502, 503. Sec also U'nited 
Stutes v. Winnns, 198 US a11, 49 L cd 
1089, 25 S Ct 662. 

Indinn Power Rite RcHervo No. 2 \Vas 

croate<l Novembci· 1, lHJ.O, nnd lndian 
Pff\ver Site Resoi·ve No. 284 'vas created 
Oetoher 8, 1D18, both by the 8ccrctary 
of the Jntcripr under an Act of June 25, 
l\JlO, 3G Sta~ 855, 858. , 

6. Po\ver SJte Reserve No. GG was ere~ 
atcd Dece1nbc~r 30, l90D, b~ the Secretary 
of the Interior and inade P.0r1nanent by an 

, Executive Order of July 2§ 1910, under an 
.l Act of June 25, lfJlO, 36 Siat 8t17. In ad~ 
\! dition, a rcscrvnti.on oc('Ul'J-ld in <·onnection 
'j,'. \Vilh the application 1nad~to the F(:'dcral 
, Po\ver Comn1ission, in 192'&., for a license 
{for Pelton Project No. 57. Contp'1rable 
~ \Vit.hdrawals \Vere 1nade in lf."19 and 1951 
jin connection \Vith the pre~cnt application. 
~Sec § 211 of the Federal Po\vcr Act, 41. Stat 
'1'10751 1076, and ainendmcnts, lG USC § 818. l 99 L ed 1221 
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~~t•!~:~!li'~i\ri;~Yi~~;ii~i 
in tne flow 03i~tlfe"t\ti'eam1 caus"1 .is in the public interest, will pro
by temporary.·11~orag-eor use of - lvide for comprehensive deve!op
ter for power'~urposes, are fo e 

1
. ment of the affected stretch of the 

controlled by ii; Hreregulating ~a " Deschutes River, and will be con
approved by thte,Commissioll allid . sistent with furlher comprehensive 
cated on privat~ property, to Jle , - 1clevelopment of that stream and of 
quired, about three miles below t e the Columbia Ba:iin. It held that the 
power dam. N<),ob.iection is mdde o improvements will contribute valu
the re1·egulatin)l' dam. To the el<te t ablej)ublic benefits which will not be 
that access to. existing snawni g availi:tble if the river is maintainc~ 
grounds for anadromous fis~ is c · t in its present natural condition.' 
off by the power dam, other facilit.i s • *I ·1·111 
on private profiel'ty, to he acquired, The' Commission stated that *the 
are to be constructed and maintained project will he subject to all exist
on terms ap]!roved by the Commis- ing rights to tho use of the waters 
sion and designed to 1develop an of the river, whether perfected or 
equal or greater fish population. Op- not. It prescribed temporary meas
portunities for recreational uses of ures to be taken to meet the needs 
the area are to Le enhanced and no of the anaclromous fish during the 
issue as to water pollution is before construction of the project am! a p-
us. J proved certain permanent facilities, 

*U,.fOl practices and expenditures in rela-
• ,_ e State of Oregon, the Fish ti on to such fish. The opinion stated 

Commission of,. 0t'egon, the Oregon "that no sulmtanlial evidence has 
State Game Cor,.imissiou and the been brought forward to show that 
Oregon Division of the Izaak Wal- the facilities proposed for conserv
ton League intervened jbefore the ing the fish will not maintain exist
Commission and. each filed ohjec- ing runs. Moreover, there are indi
tions.to the granting of the lid.ense. cations that the runs can be in
Some of their objection~relal!ed to creased." 10 FPC, at 450, 92 PUR 
the authority pf Jhe ComrniRsion to NS, a!t 252. 
gr'.'nll .t~e liccns§! and otllertto the A 'rehearing being denied, the 
smtap'.l!ty of. t.h~ proposed. h con- State .and its agencies sought a re
servatwn fac1hhes. , ; . view by the Conrt of Appeals for 

Following extended heariJ!gs, the the Ninth Circuit and the Portland 
Commfr;sion's presiding eXaminer G_eneraI Electric Company inter
rccommended the license. After vened. That court, with one jurl.o:c 
exceptions to that recommendatiojl dissenting, set aside the . Commis
the Commission .issued its opinioit sion's order. 21 l F2d 't!7. It rec
ancl an order grll;nting the license. ognized the necessity qf a license 
10 F'PC 445, 450;.,92 PUR NS 2)7. from the Federal Power Commis
The Commission found tl)at a p b- sion but held that Congress, by its 
lie need exists for the em~Jy comp e- public lands legislation, long ago 

7. "(44) Under present circurnstnn~es 
and conditions, and upon the, terms :ind 
conditions hereinafter provided in the 
license, the project is best adapted to a 
comprehensive plan for the improvement 
and utilization of watcr-pow~r develop~ 
mcnt, _for the Conservation find preser~ 
vation of t.he fish and Wildlife re
sources, and for other beneij.cial public 
uses including recreational p-il'poses. 

"(45') The Portland General Electric Co. 
is n corporation organized under the hnvs 
of the State of Oregon and.has submitted 
sntis:t'act.ory evidence of compliance •vith 
the requirements of all applicable state 
la\vs insofar as nece:3sary to effect the pur-
JlO!'les of a license for the projcct.1' 110 
FPlJ, at 466. And see §§ 9l) and IO(a) 
of the Federal Power Act, . 1 Stat lOG8, 
16 use§ 802(b), and 49 St 842, 16 use 

' 
I 
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had trausfen:ed to the State of Ore-

!. gou such coutrol over the use of 
.. · nonuavigable watem that the spon-

1.

! aur of tl)e Pelton Project must se
cure aJso the permfasion prescribed 
by the State. We granted certiorari 

.. !; because of the pnblic significance 
® of the· issues but denied leave to 

the Portland General Electric Com
P11ny to intervene here. 348 US 
868, 99 L ed 683, 75 S Ct 112, 28 
USC § 1254(1); 49 Stat 860, 861, 
1$ USC §825l(b). Several States 
filed briefs as amici curiae, usually 
atjopting as their own the brief filed 
b.Jr respondents. 

J
''We divide our consideration of 

t e issues into three parts. 

l. APPLICABU,JTY OF THE 
FEDERAL POWBR ACT. 

On its face, the Fcdcrnl Power 
Act applies to this license as spe-

R. "Sec, 4. The Con1ndssion is hc!'cby 
authorized un<l e1npo\vered-

40
(e) 'I'o issue licenses • to any 

rol'poration organizC'd under the l:nvs of 
the United States or nny State thereof 

for I.he purpo:--;(· of constructing, 
operating, and maintaining dams, \Vater 
<'onduits, reservoir:::;, pO\\'(~r houses, iruns~ 
1nission lines, or other Jlrnject \vorks neces
sary or convenient for lhi~ dcvelopn1cnt and 
iinprove1nent of navig~1tion ~nd for the de
velop1nent, trans111ission, and utilization of 
])O\Yer across, nlong', fron1, or in any of 
the strenn1s or other bodies c,f \Vntcl' over 
\vhich CongTc~"s has jurh;dietion under its 
authority to regulate co1nn1erce \vith fo1·
eig"n nnlio11s and aniong- the severtd Stulcs, 
or upon a11y vart of the pubNc lands and 
rescrvatio11s of the lln·ift!d States . , • : 
I'ro-vidcd, That l-iccuscs sha.ll be issued 
?~ifhiu <0111 rcRcrvation only after (i fi.Julinu 
h'1j the Co111rni.<:.c:ion that the licc·nse 10-ill not 
h~tcrfcre or be h1consiBft·11t uJith the vur-
11osc for 1ohich such rcsfrvnt1on v.1as cre
ated or acquircd, and sl1nll be subject to 
and contain such conditions as the Secre-
1.nry of the depart1nent under whose supc>r
vision such rescrvntion falls shall deem 
llecessary for the adequate 7n·otccUon and 
·11lilization of such rcscri:ation: 

HSec. 23. 
"(L) It shaJJ be unhnvful for any per

son, State, or innnicipality, for the pur
pose of developing electric po,vcr, to COH· 

cifically as it did to the license in the 
First Iowa Case. There the juris
diction of the C~on1n1ission tu 1·ned 

'[442] 
*almost entirely upon the navigabil
ity of the waters of the United 
States to which the license applied. 
Here the jurisdiction turns upon the 
ownership or control by the United 
States of the reserved lands on 
which the licensed project is to be 
located.' The authority to issue 

'[ 413] 
licenses *in relation to 

IIeadnofe 1 navigaUle '\Vaters of the 
United States springs 

from the Commerce Clause of the 
Co1rntitution. The m1thority to do 

so in relution to public 
IIeadnotc 2 lands and reservations 

of the United States 
springs :from the Property Clarn:c-·
urrhe Congress shall have I)ower 

-------------·"·----------
Hll'uct, oporatc, or nutintain any dan1, 
"''ater conduit, reservoir, po\ver house, or 
other \Vorks incident.al lhcrcto across, 
along, or in any of tho navigable \Vatcrs of 
the lJnilcd Stales, or 11fJO'/l. a111111(trf, of the 
J)1tbh'c la.nds 01· rcf;ervations of the l}nif.cd 
State.<: (including' the 're1Tif.orics), or 
utilize the su1·plus \Valer or \Vatcr pO\VCI' 
fron1 any Govcr111ncnt cla1n, cxcupt under 
and in accordance \Vith the tern1s of a per
niit or valid existing right-of-way ro:-1-antC'd 
prior to June 10, l!J20, or a Iiconsc granted 
pursuant to this Act, Ally person, asso
ciation, corporation, State, or inunicipality 
intending- to constl'uct u dnrn or other proj
ect works across, along, over, or in any 
stream or part thereof, other t.han those 
defined h1JJ'cin n~ navigable '"atcrs, and 
over \vhich Congress has jurisdiction un
der its authority to regulate con11nerce 
\vith foreign nations and arnong the sev
eral States shall before such constrnclion 
file declaration of' such intention \Vi th the 
Con1mission 1 \Vhoreupon the Con1n1issio11 
shall cause innnediatc investigation of 
such proposed construction to he nutdc, 
and if upon investigation it shall find tlH1t. 
the intcl'esht of int(•1·sl:atc or foreign con1~ 
inerce \Vouhi:' be affected by such p1·oposeJ 
construction,- such person, association, cor
poration, State1 or munk~ipality sha:II not 
construct, maintain, 01· operate such dan1 
or other project \''Ol'ks t1ntil it' shall have 
applied for and shall have received a 
license under the provisions of this Act. 
If the Con111dssion shnll not .'UJ fiud, a?ul 
if no public l<inda or rc11e1"1J<~.tions a.re af-

99 L ed 1223 
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t(). dispo~e of..iind ·make· all needful of 1855, vie lands within the Indi~ 
Rules and Regulations respecting an reserij'ation, upon which thej 
the Territory•or ol;Jier Property lie" western ehd of the dam will rest/ 
longing to the United States .•.. " have been'. reserved for the use of; 
Art 4, § 3.' the Indians. J\lore recently , they\ 

In the:instm~t ca,se the project is were reserved for power purpbses 13! 
to. occupy land.s which come within and the Indiaim have given their! 
the term "re.servations;" a~ distin- consent to the pmject before us.i 
guished from· "public lands." In Accoi•dingly, there is no issue here 
the Federal Powet Act, e~ch has as to whether or not the title to the 
its established meaning. l"Public triballand.s is in the United l!ltales.14 

lands" are lands subject tolprivate 'I'hdrc thus remains no 4uestion 
appropriation and disposal under as to i the cqnstitutional an€! statu; *f'HJ I ' : tl!)ry authority of the 
public *land laws. "Reserfatiolts" Iteatlnette 3 F'ecleral Po\ver Comrnis

1 are not so subject. 0 The ltitlel to 'I ""151 · 
the lands upon w$ch the :east~rn sion '"to graft a valid lie 
terminus of the dalh is to rest ~as c~nse for a power pr .·ect on re-. 
been in the United States since the served lands of the U ted States, 
cession by Great Britain of the area provided that, as requ ·ed by thq 
now comprising the State of Ore- Act, the use of the wafl,r does not! 
gon. F.vcn if formerly they may eonllict with vested ! rights oll 
have been open to private appropria-, othern." To allow Ore~on to vet~ 
tion as "public ]ands," they were] such use, by requiring' 
withdrnwn from such availability?; lleadnote 1 the State's additional 
before any vested interests conOict-' permission, would result 
ing with the Pelton Project were in the very duplication of regula• 
acqttirccJ.n Title to the bed of the tory control precluded by the First 
Deschutes River is also in the Unit- Iowa decision. il28 US 152, 177-
cd Stal.cs." Since the Indian Treaty 179, 90 L ed 114,3, 1156-1158, 66 S 

fec·ted, permission is hereby yr.anted to 
construct such darn or other project \Vorks 
in such !'tream UJJ()1\ co1npliance with State 
laws/!' (Italics supplied except· for the 
initial word. of the proviso.) 49 Stat 839, 
8'!0, 846, 16 USC §§ 797(e), 817. 

9. In "\Vhn.t is l)Q1nc\vhat of n l'OlTJf1nnion 
case to the one before us, the Court of 
Appeals for the Ninth. Circuit has rec
ognized that, despite contentions as to 
state control of the use of ;,vater and the 
conservancy of fi~h within the polumbia 
River Basin, the F;eder~l Po\ver !;Commis
sion has the authdrity· :to make ~effective 
a Hcensc ·.and to ··i·:proide facilities for 
nnadromous fish much at is here }lroposed, 
·when the .waters involted are· navigable 
\VEl.ters of the lTnited States. ·Washing~ 
ton Dept. of Gaine .v. Fe:aeral Power Com. 
(CA9tb) 207 F2d 391. We denied cer
tiorari April 5, 1954. 317 US 936, 98 
L ed 1087, 74 S Ct 626. 

1.0. "Sec. 3. The words defined in this 
sec.tion shall have the following meanings 
for 11urposes of this Act, to Wit: 

"(1) 'public lands' rneana such lands nnd 
intel'est in lands oi,vned- by the United 
States as are subject to private appropria
tion unt1 dhiposnl un<ler public land laws. 
99 L ed 1224 

It shall not include 'reservations', as here
inafter defined; 

"(2) 'rescrvatio1u1' means national for
ests, tribal lands e1nbraced within Indian 
reservations, n1ilitnry reservations, and 
other lands and interests in lands owned 
bt th<! lJnitcd Slal1!fl, und wilhdt·awn, re
s<#rvcd, or \Vithheld frotn private appro
p~iation and disposal untler th~ public 
1n)1d la\vs; also land$ and interests ~n lands 
adquired and held for any public pfirposcs; 
but shall not include national nloJ:luments 
O.I'. national parks; . • • ." 49 $tat 838, 
16 USC § 796(1) and (2). 

11. See note 6, supra. 
12. See United States y. Utah, 283 US 

64, 75, 75 L ed 844, 849, 51 S Ct 438. 
13. See note 5, supra. 
14. See Hynes v. Grirn.es Packing Co. 

337 US 86, 103, 104, 93 L ed 1231, 124f>-
1248, 69 S Ct 968; Minnesota v. United 
States, 305 US 382, 386, 83 L ed 235, 
240, 59 S Ct 292. 

15. "Sec. 27. That. nothing herein con
tained shall be construed as affecting or 
intending to affect or in any way to in
terfere with the laws of the respective 
States relnting to the control, approprin
tion, use, Ol' distribution of water used 

I 
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Ct 906. No such duplication of au- Statej; v. Rio Grande Dam Irrig. Co. 
thority is called f()r by the Act.16 174 qs 690, 703, 43 L eel 1136, 1141, 
The Court of Appeals in the ins! .. ant 19 Si· t 770; Gutier.l'eS v .. Albuquer-

. '[446] · 1 . que nd & Irrig. Co. 188 US 545, 
case *agr-:es. 211 F2d, at 351. .j\nd 554, IJ L eel 588, 593, 23 S Ct 338. 
see Washington Dept. of Game v. · 
Federal Power Com. (CA9th) . 207 II. INAPPLieABILITYOF THE DESERT 
F2d 391, 395, 396. Authorization LAND ACT OF 1877 AND 

. of this project, there- RELATED ACTS. 
Headnote 5 fore, is within the exclu- The~State of Oregon argues that 

sive jurisdiction of the the Acts of July 26, 1866, 17 July 9, 
Federal Power Commission, unless 1870," and the Desert Land Act of 
that jurisdiction is modified by othe.r *[447] 
federal legislation. See United *187719 constitute an express con-

in irrigation or for municipal or other 
uses, or any vested right acquired there
in." 41 Stat 1077, 16 use § 821. 

16. "To require the petitioner to secure 
the actual grant to it of a state permit 
. . . as a condition precedent to secur
ing a federal liceiisc for the sa1ne proje4t 
under the Federal Po"•er AC:t would ver;it 
in the Ex,e·. cut.ivc :;.council ofl? Io\Vn a ve4' 
power ove,r the f~deral pro ct. Such a 
veto powe1· easiIYI could de troy the e:f
f ectiveness of the Federal A t. It would 
subordinate to the control of the State 
the 'con1pJ:ehensive' planning which the 
Act: p1·ovides Rhall depend upon th1J judg
ment of the Federal Power Conihdssion or 
other rep1·esentatives of the Fe4e~fl Gov-
ernment. * ft. 

:'In th~ Fed:ral P~1wer ~ct i~le isa a 
separation of those subjects which remain 
under the jurisdiction of the States from 
those subjects which the Constitution dele
gates to the United States and Over which 
Congresa vests the F'ederal Power Co1n
mission \vilh authority to act. To the 
extent of this separation, the Act estnb
lishes a dual system or control. The duril~ 
ity of control consists merely of the di
vision of the coinmon enterprise between 
two cooperating agencies of governn1ent, 
each \vith final authority in its O\Vn juris
diction. 'l'he duality does not i·equire two 
ngencics to shnre in the final decision of 
the same issue. Whe:re the Federal Gov
ernment supersedes tl1e state governtncnt 
there is no suggestion thnt the two 
agencies both shall have final authority. 

"The Act lcnve$ to the Stntes their 
traditional jurisdiciion subject to _Jhe Hd;
mittedly superior right of the Fedetal Gov* 
crnment, through Cong;ress, to fegulat4 
interstate and foreign cotnmerce, admin.:. 
ister the public lands and reservations of 

the United States and, in certain cases, 
exercise authority under the treaties of 
the United States.'1 :F'irst Iowa Hydro
Et'€ctric Co-op. v. Federal Po\ver Con1. 
32§ US 152, 164, 167, 168, 171, 90 L ed 
lli!3, 1149-1151, 1153, 66 S Ct 906. 

f7. uSec. 9 . .illUl be it furt.J1.1:·1· cno..c{.ed, 
That \vhenever, by priority of possession, 
rights to tho use o.f \V.~ttcr for n1ining1 
agricultural, n1anufactu1·ing, or other 
purposes, have vested an.<l accrued, and 
the sa1ne are recognized and ackno\v]edged 
by the local custonu;, la-ws, and the de
cisions of courts, the possessors and owners 
of suoh 1.lcstcd r-ightt1 shall ho tnaintaincd 
and protected in the samo; and the i·ight 
of \Vay .for the constru-ction o.( ditches 
and canals for the purposes aforesaid is 
hereby acknowledged and confir1ned: 
PPovided, }1.o-wevc1·, That ·whenever, after 
the passage of this act, any person or 
persons shall, in the construction of any 
ditch or Canal, injure 01• damage the pos
session of any se.ttlc1• on the public domacin, 
the partY' comn1itting such injury or daln
age shall_ be liable .to. the pa1·ty injured 
for such i_nju1·y or damage." (Italics sup~ 
plk~d cxc~pt. for the initial \Vords o-f the 
enacting Clause and the proviso.) 14 Stat 
253, sec 43 use § 661. 

18. "Se'c. 1.7 .••• all vatcnts granted, 
or vrecni7Jt_ion or honu:st:ca<_ls allo\ved, shall 
be subject to any vested and accl'Ut:!d water 
rights, or rights to ditches and reservoirs 
used in connection \vith such water rights, 
as n1ay have been ncquiJ'ed under or rec~ 
ognized hy the rlinth st•ctiori o_f the act 
[14 Stat 253, supra] of \Vhich this act 
is a1nendatOry. . . ." {Italics supplied.) 
16 Stat 218, see 43 USe § GGlc 

19. 11
• ; _ • it i;hall be hnvful for any 

citizen of,'.tf,he Unitt~d States, or uny person 
of l'equi1e- age 1who niay be eti-ti~led to 
bcco1ne citizen,- and "'ho has '.filed his 
{lcclnruti to b(lc?me stlch,' nnd Upon pay
ment of twenty-five cents :vcr ac1·e-to file 
a deolar1ition under oath ~ith th1 register 

' ~ 991edl225 
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gressional de~ gation or conveyance stitutes the el press delegation or ) 
to the State of the power to regulate conveyance of power that is claimed 
the use of th~se waters. The argu- by the State, because these Acts 
ment is that these Acts preclude or are not applicable to the reserved 

l restrict the scope of 11!lie jurisdic- lands and waters here involved. 
· tion, otherwise apparfnt on the 'l'he Desert Land Act covers "sour- ' 

face of the Federal Po"'er Act, and ces of water supply upon 
require the consent of 'the State to neadnotc • the public lands . . . ." 
a project such as the one before us. The lands before us in 

The nature and effect of these this case are not "public lands" but 
Acts have been discussed previotrnly "reservations." Even without that ! 
by thilCourt. The purpose of the express restriction of the Desert 

Acts 0!1866 and 1870 Land Act to sources of water sup- : 
I-leadno 6 'vas g ernn1ental rec- ply on public lands, these Acts 

ognitiff ; and sanction \Vould not apply to reserved lands. 
'[H~J , ; "It is a familiar principle of public 

*of po, essory rigbls on;pu.blic lqnds land law that statutes providing gcn
assert<fi un~ler lac~. I. laws and cus- erally for dispoml of the public do
toms. f,Jenmson v . . (irk, 98 US 453, main are inapplicable to lands 
25 Le~ 240. The: esert Land Act which. are not unqualifiedly subject 

~ se'.'ered,. for :pi:rposes o.f to sale and disposition because they 
Headnot~ 7 private acqmst.tion, soil have been appropriated to some 

! and water rights. on other purpose." Uuilod States v. 
public lf.,nds, 11nd provided th>;t su~h O'Donnell, 303 US 501, 510, 82 L ed 
water J.ights Wer~ to be acqmred 111 980, 985, 58 S Ct 708. See also 
the m;ir .. ner p;o. v1ded by .. th!ilc. law of. United States v. Minnesota 270 US 
the St!lte of~location. * C'1ifornia 181, 206, 70 L ed 539, 540,' 46 S Ct 
Orego~ Powe~ Co. v. ver Port-j 298. The instant lands certainly 
land C<!ment Co. 295 · 142, 7ll h "are not unqualifiedly subject to 
ed 135~, 55 S 7Ct J2.5. . e also Ne.¥ sale and disposition . . . ." Ac
braska · v. Wyommg, 3 .o US 589,l cordingly, it is enough, for the in-
611-616, 89 L ed 1815, '1827-1831,I stant case, to recognize that these 
65 S Ct 13'12. I Acts do not a~ply to this license, 

It is not necessary f · us, in the', which relates ~nlv to the use of 
instant case, to pass upll'n the ques-l waters on resei{\·ations of the Unit
tion whether 1this Jegi~lation con- ed States. I 
and the ,receivel of the land· district in ' purposeH subject t~ existing rights. Sa:irl 
which any dest-1· land is situnted, that he declara.tion shall dkscribc va1·ticularly said 
intends to rccla .t a, f,ract of desert la.nd section of land if ~urveyed, and, if unsur~ $, 
not exceeding o :e section, by conducting veyed, shall descriLc the same as nearly ~ 
water upon the $'ftmc, within the period of as possible 1vithout a survey. At any time 
three years thereafter, Pro-vided hou1c1;er within the period of three years after filing 
that the right to the use of \Vater by said declaration, upon 1noking satisfnctory 
the person so Conducting the san1e, on proof to t.he rcgistnr and receiver of the 
01· to a1ly tract of desert land of six hun- recla111ation of sa.id tract of land in the 
dred and fo1'ty .acres shalJ depend upon ·manner aforesaid, nnd upon the payment 
bona fide prior appropriation: and such to the receiver of the additional sum of one 
right shaH not exceed the amount of dollar per acre for a tract of land not 
'\Yater actually app1•opriated, and neces- exceeding six hund1•ed and forty acres to 
sarily llscd for the purpose of irrigation any one person, a patent fo1· l!dhc sa.1nc 
and rcclnn1aLion: and all surplus '\vater shall be i.<~sued to hhn. P·rovfrled, that no 
over and above such actual appropriation 71e1·son r.hall lie vel"initted to enter niore 
and use, togcthe''.t• 'vith the water of all, tha-n one tract of ltind ·and not to exceed 
lakes, rivers and.: other sources of \vater s'iX hundred and fo1:ty acres which shall be 
supply upon the vublic latids an.cl not in compact form.') (Italics supplied ex
navigable, shall remain and be held free cept for the initial ~\'ords of the provisos.) 
for the ~tppropriation and use of the public 19 Stat 377, 43 U~C § 321. 
for il'l'ig·ation, iniping and manufacturing 
99 L ed 1226 
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III. APPLICATION OF THE .FEDERAL 
POWER ACT. TO THIS PROJECT. 

Finally, respondents question the 
discretion used by the Commission 
in granting the license. They point 

*[449] 
to *the consequences which the proj
ect will have beyond the limits of 
the reserved lands on which it will 
be located. 

The first consequence is the in
evitable variation in, or the tempo
rary interruption of, the flow of the 
stream. The Commission is satisfied 
that it has overcome this objection 
by its provision for a reregulating 
dam. It has approved the technical 
features involved and the site for 
that dam will be acquired in accorcl
ance with the property laws of Ore
gon.20 In this reregulation of the 
flow of the stream, the Commission 

20. While the final approval of the en
gineering requirements of this feature 
rests 1vith the Comn1ission, there is no rea
son why the Commis:'lion and ihe State of 
Oregon, which also desires appropriate 
reregulation of the flow of the stream, 
should not seek a mutually satisfactory 
solution. In fact, the applicant for the 
federal license did submit its proposals 
for i·eregulntion to t.he Rtate authoriticg, 

21. The Oregon li'ish Co111n1h1sion innde 
a rough estimate of the annuul runs of 
spring chinook and snlrnon passing the 
Pelton site, en route upstren1n, at 2,500 
and of 8u1nnH~t' stcc)hcnd trout at 5,000. 
On the basis of this escapement· past the 
pro.i<~ct, the Fish Conunis:::ion estin1nted t}Jc 
annuul value of the Deschutes snlmon an<l 
steelhead fi:-ihery attributable to the river 
above the Pelton sit!~ to be $177,375. 10 
ppr,, 11t 449, 92 Plm NS, at 262. 

22. ". . • In the event that n11y per~ 
son desires to construct a dan1 in any 
of the strea1ns of this state to a hc·ight 
thnt ·will. u1alce n fish ladder 01' fisluva.11 
lh1-'l't'o1 11'r ·i11111rat·licnl•lc1 in the opinion of 
the [Fish] commission, then such p€rson 
may make an application to the commis~ 
sion for a pern1it to construct such 
dan1, and the con11nission is htn'<~hy 
nuthorized to grant such permit in 
its discretion, upon the condition that 
the person so applying for such per1nit 
shall convey to the state of Oregon a site 
of the size and dimensions satisfactory 
to the con1mission, nt such place as may 
be selected by the commission, and erect 

·thereon a hatchery and hatchery residence, 

act~ on. behalf of the people of .. Ore
l;(Oq. as wt\11 as all othe.rs, in seeing 
to 1t that ithe interests of all .con-

cerJed ..... ai• .. ~~e ... ·.qu .. ate.ly i;>r .. otected •. 
'.G)lere ains the effect of the 

proiect up~n anadromous fish which 
use1.· these wate. rs as . sp.awning 
gro11nds. All agree that the 205-
foofll dam will cut off access of some 
fishl to their natural spawning 
gro)lnds above the dam and that 
su~· · interruption cannot be over
co by fish ladders.'1 However, 
the: tate does not flatly prohibit the 
con ruction of dams that cut oil' 
anadromous fiRh from their spa,vn
ing or breeding grounds. 22 One 

. '[ 450] 
alternative, *thus recognized, is the 
supplying of new breeding pools to 
whi~h the fish can be removed at 
app'opriate times." The Fish Com-

acco ing to plans and specifications to 
be ·nished i,by the co1nn1ission, and en
ter into an ~g1·eement \Vith the co1u1nis
sion, secured by a good and suffici~nt botld, 
to furnish all water and light, without 
expense, to operate said proposed hat.ch
e1·y; .,and no _perniit for the construction 
of n~y such dam_ shall be given by the 
co1n1rlission until the· person applying for 
such1'wrn1it shan ·-:have actually convoyed 
said :ilund to the ,(state and erected said 
hatc'llry and hate.cry residence in accord
ance 'vith 'the sajd plans and specifica
tions. . • ." ~Italics supplied.) Ore 
Co1np L1nvs, 10•ij), § 83-31!;. 

23. The Fed era If Power Co1nn1ission here 
found thnt: ~ 
. "(29) 'l'here is TiOlhing novel, unusual or 
out of tho ordin1ry \Vith respect to the 
fishery conservati n facilities proposed by 
nppli~ant. 

''(30) The appi· ant propose3 to operate 
or arrange for t,. e operation of the fish 
conser .. · •. ·.·.v. ation faci ·ties in accordance \Vi th 
appruvcd n1ctl1od 

''(3~) Constru on, or operation and 
rnaintjnance of the Pelton project \vill not 
be de:trin1ental to the fishery resources 
boiovl the rercgtilating da1n. 

''(:I) There is. no substantial evidence 
in the record to sho\V that the fishery facil
ities proposed by the applicant in accord
ance \vith the plans prepared by the Fish 
Commission of Oregon \vill not n1aintai~ 
existing runs, and there is a possibilitY 
that the run can· be increased." 10 FPC 
at 455. · 

99 L ed 1227 
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mission of Oregpn has denied a per
mit to the Portland General Electric 
Company to CtLhY out Its present 
proposal but there appears to be no 

d.1 .. ag~·een:ent as·.·.·.. to. the t •. · .. ·1.ndel'lying p nc1ple mvolvecl." ' 
*Hall s 

·The applicant has agr d to pro
v1 e facilities for cons ving the 
ni/ns of anadrot)1ous fish accord-
ance with plans approv by the 

to fix the amount of the applicant's 
contribution if a sum is not agreed 
upon. 

The care given to the preparation 
of this conservation program and 
the large investment to be made in 
it are fmpl'essive. It also is of in
terest that the Fish Commission of 
Oregon already is operating some
what comparal>lt! but mnallcr facili
ties of this kind on the Metolius 
River. 

One argument againet the project 
goes beyond the need to conserve 
tbe existing fish population. It is I 
argned that the project will pre- ! 
cludeif! t·h .. e carrying out of certain . 
plans or the Columbia River Basin 
whic · contemplate greatly enlarg- 1

1
· 

ing tlie sh population in the bes
chutes ver area, by concentrwting 
there o er runs of fish not now us
ing tha river. While such an argu

Federal Power; Gommis n. The 
capital cost of .these fa 'ties and 
oJJ.•the reregnla~ing dam, be borne 
by the applicanlf, is estim' d at $4,-
43.0,000. .'fhe.fotal annu cost due 
to, these facilit,ies is est . ated at 
$795,000. Th~. Commisaion has 
found each of these estim:ltes to be 
reasonable. Of!;.the $795,0ilO annual 
cos. t, th ... e applicant will bemi.$410,000 
(cost of borrowed money, depre, 
ciationjancl taxes on the capital in
vestm~t), and•the $10,000 mitinte
nance . o•. st of the reregulating clam. 
In aclc. tion, it hM offered to con- Headnote 

~[452] 

ment may properly be 
directed to the Federal 

tribut~ $100,000 annually •toward 
the est~mated $ll75,000 cost of oper
ation :1:11d maintenance of the fish 
conser~ation facilities, and the 
Commission ha~ retained tje power 

24. In addition io its npplicatfon to the 
Federal Power Commission, the Portland 
General Electric Compnny also sought ap~ 
proval of the Pelton Project by the Oreg~n 
I£ydroclectric Comn1ission. While we hold 
that such approval is not necessary, _thete 
is no reason why the company should nbt 
thus seek state as well as federal approval 
of the project. In its application for the 
Federal Power Comn1ission license, the 
COU1Bany referred to these simultaneous 
sta~, proceedings, which did not reach a 
con1usion until _shortly before the grant~ 
ing 4of the federal license. The license 
fron)_ the 1-Iydroel~ctric Commi_ssion_ was 
den~~d because of the applicant's failure to 
secu}-e the permit_-:from the Fi'sh Com.mis
sionlo£ Oregon,,w~ich it had :sought._ 

Tl,\e pertinen~ Ol:egon proviSiOns are as 
follcl~s: . .. • '.'fl C 

"Erom and aft~t-- th~ taking efrect of thia 
act, -lho _water-P~W:'.~r project in'Y6Jving the 
use of the waters of any of the lakes, 
rlver_s, s_trea_ms, <Jt>' other bodies :::bf water 
within the state of' Oregon, inCh.iding wa
ters over which this state has concurrent 
jurisdiction, fol the generation Of eloC: .. 
99 L ed 1228 

~ Power Commh~sion or to 
G,ongrMs, it is not one for us to an
sSver upon the basis of existing le
$1 rights. t 

· We conclude,• therefore, that, on 

tricity, shall be begun or constructed ex
cept in confortnity with the provisions 
hereof. 

'
111'he [Oregon 1-Iy<lroelectric]., commis

sion shall have po,ver: • • • -\· . 
"(b) To issue licenses, as hereinafter 

provided, to citizens of the United States, 
associations of citizens, private corpora
tions organized under the laws of the 
United States or any state thereof, to ap
p1·opriate, initiate, perfect, acquire ·and 
hold the right to the use of the waters 
within the state, including the waters over 
which the state has concurrent jurisdiction, 
and to construct, operate and maintain 
dams, reservoirs, power houses, conduits, 
transmission lines', nnd all other' works and 
structures necessary or_ qonvenient for the 
_Use, of sUch waters in .the generation and 
utilization of electricity/~ - Or Comp Laws, 
1940, §§ 119-103, 119-10.6. 

See Rlso·, : ;1The_ -provisions _of this act 
SJtall not apply to- any water-power project 
o'r development cri"T1Btt•ucted _by the govern
IJI•nt of the 'Uniteq States." Id., § 119-101. 
' 

--- "----'----'"'~~-~-'---____,___:__:- _l 
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j the facts here presented, the F'ed- The argument was made not only 
I era! Power Act is appli- under the Reclamation Act of 1902, 

Headnote 10 cable in accordance with 32 Stat 388, but also under the Des-
its terms, and that the ert Land Act of 1877, 19 Stat 377, 

F'ederal Power Commission. has act- the Act involved here. We reserved 
ed within its powers and its discre- decision as. to whether'. under some 
tion in granting the. license p_ow be- circumstances the United States 
fore us. · might be the owner off unappropri-

The judgment of the Court of ated water rights. But we held that 
Appeals, accordingly, is under those Acts the United States 

Reversed. took its water rights like other 
landowners, viz., pursuant to state 
law governing appropriation. Mr. Justice Harlan took no part 

in the consideration or decision of 
this case. 

Mr. Justice Douglas, dissenting. 
I would not suppose the United 

States could erect a dam on this 
nonnavigable river without obtain
ing its water rights in accordance 
with state law. If I am right in 
that assumption, then this dam can-

*[453] 
not be built without *satisfying Ore
gon's water-rights law. F'or the 
federal licensee who will build this 
dam acquire.s all its rights from the 
United St"!ies.. And t~e United 
States cannpt give what 1t does not 
have.1 $ 

The argument pressed on us by 
the. United States is akin to the one 
ur!j'ed in Nebraska v. Wyoming, 325 
USI 58U, 611 et seq., 89 L ed 1815, 
1826, 65 S Ct 1332. In that case, 
the United States struggled to be 
rid of the rule of law that made its 
water rights on nonnavigable 
streams of the West dependent on 
slate law. It claimed that it owned 
all the unappropriated water in the 
basin of the North Platte River. 

1. 'l'he Deschutes River is nonnavigablc 
an<l part of the Columbia River Basin. 
lt is, inclcC'd, n dil'cct tributary of the 
Colun1bia. Control of this tributary n1ight 
be in1portant to an effective flood-control 
program for the Columbia. If So, this_ 
<.lunl could find constitutional sanction un"' 
der the Coznmerce Clause. See Oklahon1a 
ex rel. Phillips v. Guyll'. Atkinson Co. 313 
US 508, 525, 85 L ed 1487, 1600, 61 S Ct 
1050. That constitutional power over the 
Deschutes \Vould not be lost through non~ 
use or through intervening legislation. In 
case the constitutional power were exer
cised, private rights would give way. 

Unless we are to depart from that 
ruling, we n1ust accept Oregon's 
claim here. 

'[454] 
*Oregon's position has for its sup

port two other decisions of this 
Court, both construing the Desert 
Land Act. The first of these is Cali
fornia Oregon Power Co, v. Beaver 
Portland Cement Co. 295 US 142, 79 
L ed 1356, 55 S Ct 725, which con
strued the provision of the Desert 
Land Act, crucial jiere, which reads: 

~·an surplus wa~er over and above 
.suqh actual apprt· riation and. use, 
together with the ater of all lakes, 
rivers and other ources of water 
supply upon the public lands and not 
navigable, shall remain and be held 
free for the appropriation and use 
of the public for irrigation, mining 
and manufacturing purposes sub
ject to existing rights;" 

The Court interpreted that pro
vision as follows: 

"The fair construction of the pro
vision now under review is that 
Congress intend.ed to establish the 
rule that for the future the land 

Oregon could demn'nd eompensation for 
the los·s of any water~poWei- rights it pos
sessed. See Federal Po\Ver Com. v. Niagff 
ara Mohawk Pow'cr Co1•p. 347 US 239, 
254, 255, 98 L ed 6661 67S, 679, 74 
S Ct 487~ But Oi:egon ·could not assert 
its regu1a.tory po>'fers to defeat thC federal 
program, for the Supremacy Clause would 
prevent her. 

No effcirt has been made to bring this 
case under the Commerce Clause. The 
:findings lire inadequate for thrit purpose. 
The case turns on the authority of the 
United States as a. p'roprietor. 

99 L ed 1229 
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should be patented separately; and 
that all non-navigable waters there
on should be reserved for the use 
of the public under the laws of the 
HtateM and tert·itorieR nan1ed." 2D5 
US 142, 162, 79 Led 1356, 1363, 55 
S Ct 725. 

Tbat case, to be sure, involved a 
contest between private owners. 
But the principle announced was 
shortly applied to the United States 
as a property _owner on a nonnavi~ 
gable stream.• In Ickes v. Fox, 
300 US 82, 81 .Led 525, 57 S Ct 412, 

*I 4551 
the *Court held that by the Desert 
Land 'Act, "if not before, Congress 
had severed the land and waters 
constituting the public domain and 
established the rule that for the 
future the lands should be patented 
separately. Acquisition of tbe gov
ernment title to a parcel of land was 
not to carry with it a water-right; 
but all non-navigable waters were 
reserved for the trne of the public 
under the laws of tho various arid
Jand elates." Id. 300 US, at 95. 

The Fox case involved water 
righls of farmers under a federal 

2. ff lhil'I VICJ'C a J1aVigablc stream, the 
authority of the United States in the 'vater 

po•ver \Vould be con1plete 
IIcadnotc 11 •vithout reference to state 

hnv. {Tnited States v. Cha11-
dler-l)unbar Waler .Power Co. 229 US 5::1, 
57 L cd lOCT:J, :13 S Ct fiG7; United f'tatcs 
v. Chieago, 1\J. St. P. & P. H. Co. 312 US 
5!l2i 85 L ed 10G4, 61 S Ct 772; United 
Slates v. Conuuo<lore Park, 324 US 380, 
89 L ed 1017, 65- S Ct 803. In that case, 
the A.ct authorizes the Co1nmission to pro
ceed, irrespective of the approval of the 
State \vhcre the dam is located. First 
Iowa Hydro-Electric Co-op. v. Federal 
Power Com. 328 US. 152, 90 L ed 1143, 
66 S Ct 906. But the present project, 
<le-a.ling- as it does \vith nonnavigable wa
ters;-is clependen-t.on the state law of water 
right_s for its execution. In the _First Iowa 
Co-op Case, we reC:6gnized the room left 
fo:r that degree of _control by the _States in 
this situation: 

"In the Feder:~~ Povter ACt _there is a 
s_eparation-of thosS-sobJects which remain 
under the jurisdiction of the States from 
those subjects which the Constitution del
egates to the United States and over \Vhich 
Congress vests the Federal Power Com-
99 L eel 1230 

irrigation project, the claim being 
that the United States, owner of 
the irrigation system, owned the 
water rights. The Court rejected 
that claim and looked lo elale law 
to determine who had the water 
rights; and finding ihat the farm
ers owned them, the Court held that 
the United Statea was not au indis
pensable party in litigation concern
ing them. 

Those cases should control here. 
The Desert Land Act applies to 
"public lands"; and the Federal 
Power Act, 41 Stat 1063, as amend
ed, 16 USC §§ 7!Ha et seq., grants 
the Commission authority to issue 
licenses for power development 
"upon any part of the public lands 
and reservations of the United 
States." § 4 ( e). The definition of 
those terms in the Act says nothing 

*[456] 
about water rights.' *And, as I have 
pointed out, it has been the long
term policy of Congress to separate 
western land from water rights. 

The final resort of the Commis
sion is to the Act of June 25, 1910, 
36 Stat 8" 7, providing: 

----------
1ni:-ision wii uulhority to act. To the ex
tent of this ~eparation, the Act establishes 
a dual systcn1 of control. The duality of 
control consists 1nercly of the division o-f 
the con1n1on entc!'p1·ise bel\vcen t'vo co
opcl'ating agencies of govern1nent, each 
\vith final authority in its O\vn jurisdiction. 
The duality docs not require two agencies 
to share in the final decifdon of the sa1ne 
issue." Id. 328 ·us, at 167, 168. 

3. Those terms are defined as follo\vs in 
§ 3: 

41 (1) 'public lands' means such lands nnd 
inter<•st in lands o\vned by the United 
States as are subject to private appro
priation and disposal under public land 
laws. It shall not include 'reservations', 
as hereinafter defined; 

"(2) 'reservations' means national for
ests, trib_al lands embraced within Indian 
reservationSj mi1itil.ry reservations, and 
other lands and interests in lands owned 
by the United States, and withdrawn, re
served, or _withheld from private appropri
ation and disposal under the public land 
laws; also lands and interests in lands ac
quired aµ<l held for nny public purposes; 
but shall not include national monuments 
or national parks; • • • ~" 
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"That the President may, at any1 pressly done ilo; and we should not 
time in his discretion, tern. po. rarily' construe any lo.a. w as. achieving that 
withdraw from settlement, location, result unless xhe purpose of Con
sale, or entry any of the pitblic lands gross is clear.! 
of the United States including the z' l *[457J 
District of Alaska and reserve the~ *The reason is that the rule 
same for water-power sites, irrlga- f adopted by tije Court profoundly 

l tion, classification of lands, o. r other · affects t.he. eco~on1Y o.f many States, 
1 public purposes to be specifi~d in the ten of whom are lj.ere in protest. In 
'orders of withdrawals, a]ld such the West, the UntJ;ed States owns a 
\·.with. drawals or reservat.icfis shall vast amount o~.•. land-in some 
remain in force nntil reVbked by States, over 50 ~tcent of all the 

i him or by an·Act of Congrels." land. If by mereE!!:ecutive action the 
, It was un<i!er this Act tliat some federal lands ma) be reserved and 
1i of the lands lhere involved were re- all the water rig)#s appurtenant to 
served for a' power site. But the them returned to i)ie United States, 

·Act of June 25, 1910, by its very . vast dislocations in the economies 
terms, did no mom than withdraw of the Western States may follow. 
these public lands "from settlement, For the right of withdrawal of pub

wlocation, sale, or entry." The Act ·lie lands granted by the 1910 Act is 
!did not purport to touch or change not only for "water-power sites" but 
in any way the provision of the Des- for a host of public projects-"irri
ert Land Act that pertains to water gation, classifications of lands, or 
rights. If the words of the 1910 other public 1>urposes." Federal 
Act are to control, water rights re- officials have lo11g sought that au
mained undisturbed. The lands thority. It ha§ been consistently 
remained "public lands," save only denied them. We should deny H 
that settlers could not loc11te on again. Certain!~ the United States 
them. I assume that the United could not appropriate the water 
States could have recalled its grant rights in defiance of Oregon law, if 
of jurisdiction over wnt.<•r rights, it lrnilt I.ho dam. It should have no 
saving, of course, all vested rights. greater authority when it makes a 
But the United States has not ex- grant to a private power group. 

i 
*[4581 

*JAMES R. ELLIS, as President of the Yonkers Committee 
for Peace, an Unincorporated Association, Petitioner, 

v. 
WILLIAM DIXON et al., as Members of thetBoard of 

Education of the City of Yonkers, etc. 

(349 US 458, 99 L ed 1231, 75 S Ct S!iO) • SUMMAllY OF DECISION I 
~ 

The present proceedings were commenced in a Ne•1York state court 
for an order directing the Board of Education of the , ty of Yonkers to 
permit petitioner's organization, the Yonkers Com )ttee for Peace, 
the use of a schoolhouse for a forum. The constitutional ~uestions involved 
were whether the Board, in refusing the use of public s~hool buildings as 
requested by the committee, discriminated against the f!,ommittee, 80 as 
to deprive ib1 members of their rights of freedom of speeph, assembly, and 
equal protection of the Jaws, under the Pirst and Fourteenth Amendme,1ts. 

99 L od 1231 
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279 US 415, 420, 73 L ed 770, 775, 
49 S Ct 358. If, however, the Com
mission .decided that the trackage 
agreement should .b!l dealt with in 
the plan, the state. fourt would not 
have power .. to proceed further. For 
respondent's rights would be pro
tected by the provisions of the plan 
which may be reviewed only by the 
reorganization court. · § 77 ( e). 

Thus, however the case may be 
viewed, the court below should have 
stayed its harid and remitted the 
parties to the Commission for a de
termination of the administrative 
phases of the questions involved. 
Until that determination is had, it 
cannot be known with certainty 
what issues for judicial decision wiil 
emerge. Until that time, judicial 
action is premature. The judgment 
will be reversed nnd the crnrne re·· 
manded so th at the case may be held 
pending the conclusion of appro
priate administrative proceedings. 

Ile versed. 

Mr. Justice Jackson took no part 
in the consideration or decision of 
this cn::ie. 

*[152] 
*FIRST IOWA HYDRO-ELECTRIC 

COOPERATIVE, Petitioner, 
v. 

FEDERAL POWER COMMISSION. 
STATE OF1 IOWA, Intervener. 

(328 us 152-188) 

Federal Power 1\ct, § 1 - license 
showing· as {(l compliance of project 
with state laws. 
1. A showing that a water-po-\ver de

velopnH!nt project within the jurisdiction 
of the Feclcrnl Pov.·cr Commission incets 
the rcquirt'J11c11ls of state law is not re
quired by the provision of Section O(b) 
of the Fedcl'al Power Act that each up~ 
plicant for a license shalt subn1it satisfac.,. 
tory evidence that the applicant has com~ 
plied ,vith the require1nents of the la\VS of 
the stale or slates \Vithin which the pro
posed project is to be located \vith respect 
to ihc appropriation, distribution, and use 
of 1\'aters for po\ver purposes; but, under 
the authority ccinferred, the Commission 
may require the presentation of satisfac~ 
tory evidence of the petitioner's co1npli
ance with any of the requirements for a 

atRte permit on the· waters of the 'State 
that the Com1nission considers appropriat,e 
to effect the purposes of a Federal Iice·nse 
on the navigable waters of the Uriited 
States. · 
Federal .P_owe.r A Ct,. § 1 - integration of 

state aitd Federal authority. 
2. The Federal Power Act conten1pIUtes 

an integration rather than duplication of 
state and Federal authority ·over i,vater
power dev~Iopment. 
Federal Po,ver Act, § 1 - saying c1ause 

- operation. 
3. The 'vo1·ds "other nses" in the _pro

vision of Section 27 of the Federal Po\ver 
Act that nothing therein contained "shall 
be cOnstrued as affecting or intending to 
affect or in any \Vay to interfere with the 
la\vs of the respective .States relating to 
the control, appropriation, use or distri
bution of water used in irrigaLion or for 
1nunicipal or other uses," refer Lo uses 
of the same nature as those enun1erated 
nnd do not opcrntc lo suhjt•ct tiH.' grunting 
of n license by the Federal Power Con1-
mission for a water-po\vcr project to re
quirernents of state ]a\v on the san1e sub
ject, 

[No. 603.] 

Argued March 8, 1940. Decided April 29, 
1046. Rehearing denied May 27, 1946. 

ON WRIT of Certiorari to the 
United States Court of Appeals for 
the District of Columbia to review 
a judgment affirming a dismissal by 
the Federal Power Commission of 
an application for .a license to con
struct a water-power project, in 
which proceeding the State of Iowa 
had intervened. Reversed. · 

See same case below, 80 App DC 
211, 151 F2d 20. 

David W. Robinson; Jr., of Columbia, 
South Carolina, argued the cnuHe, nnd, 
with George B. Porter and Andrew G. 
Haley, both of Washington, D. 0., 
Ralph U. Thompson, of Muscatine, 
Io,va, John Connolly) Jr., of Des 
Moines, Iowa, and Charles E. 'fhomp
son, fl led a brief for petitioner: 

State permit is not required for the 
construction by petitioner of the pro
posed power project on the Cedar River 
in the State of Iowa as provided in 
chapter 363 of the Iowa Code of 1939 
since the F'ederal Power Commission 
In it~ determination upon a declar~tlon 
of intention filed pursuant to § 23(b) 

90 L ed 114:1 
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of the Federal Power Act found that ernment~are to jointly pnrticipate in 
a license for the'.eonstruction proposed the isst(hnce of licenses for power 
is requir.ed under.t.he provisions of the projeets•'upon navigable waters of the 
Federal Power Act. United States. 

Section 23(})) of the F'ederalPower Section 27 of the Federal Power Act 
Act provides the rule which deter- merely requires that an applicant for 
mines whether a license from the Fed- a Federal license must show evidence 
era! Power Commission is required of the acquisition by it of necessary 
for petitioner's proposed power project rights 1·equired under st.ate laws with 
on the Cedar River in the State of respect to beds and banks and the ap
Iowa, or whether such Pl·oject may be propriation, diversion and use of water 
constructed in such stream upon corn- for power purposes before the Federal 
pJiance with state ht\VS. Po\VCI' Commission rnny isHue a license 

A license from the Federal Power for a power project. Cf. Henry Ford & 
Commission is required for the con- Son v. Little !'alls Fibre Co. 280 US 
struction, operation, or maintenance 369, 74 Led 483, 50 S Ct 140. 
of a dam or other project \Yorks for Petitioner is under no obligation to 
electric power development "across, comply with § 7796 of chapter 363 of 
along or in any of the navigable waters the Iowa Code. 
of the United States, or upon any part 
of the public lands or reservations of 
the United States." United States v. 
Appalachian Electric Power Co. 311 
US 377, 85 L ed 243, 61 S Ct 291; Penn
sylvania Water & Power Co. v. Federal 
Power Commission, 74 App DC 351, 123 
F2d 155, writ of certiorari denied in 
315 US 806, 86 I, ed 1205, 62 S Ct 610; 
Niagara F'alls Power Co. v. Federal 
Power Commission (CCA 2d) 137 F2d 
787, writ of certiorad denied in 320 
US 792, 88 L ed 47(, 64 S Ct 206; Wis
consin Pub. Serv. Corp. v. Federal 
Power Commission. (CCA 7th) .147 F2d 
743, writ of certiorari denied in 325 
fs~~~o, 89 L ed,l~96, 65 S Ct 1574, 

Chapter 363 ofthe Iowa .Code is a 
comprehensive water-power act of the 
State of Iowa and has no valid applica
tion where a license fs required under 
§ 23 (b) of the Federal Power Act. 

Chapter 363 of the Iowa Code can 
have valid application only within the 
permissive range provided by H 28(b) 
of the Federal Power Act. See. cases 
supra. 

A permit from the Executive Council 
of the State of Iowa, as provided by 
chapter 363 of the Iowa Code, cannot 
be required under § 9 (b) of. the Fed
eral Power Act since Congress by that 
Act assumed complete domirtiol) and 
control ove1· power projects located 
in navigable waters of the United 
States, See United States .v. Appa
lachian Power Co, 311 US 377, 85 L ed 
243, 61 S Ct 291. .. Cf; United State$. v. 
Bellingham Bay Boom Co .. 176 US 211, 
44 L ed 437, 20 S Ct 343. . 

Section 9(b) of the Federal Power 
Act provides no basis for the claim 
that the states and the Federal Gov-
90 L ed 1144 

Howard E. Wahrenbrock, of Wash
ington, D. C., argued the cause, and, 
with the Solicitor General McGrath, 
Bradford Ross, and Louis W. Mc
Kernan, also of Washington, D. C., 
filed a brief for respondent, Federal 
Power Commission: 

After extended legislative considera
tion, the evolution of a comprehensive 
and affirmative Federal policy with re
spect to our water resources culminnt~ 
ed in the passage of the Federal Water 
Power Act of June 10, 1920. 

The intention of Congress to secure 
and promote a comprehetlsive deve1op~ 
ment of the nation's water resources, 
and not merely to prevent obstructions 
to navigation, is apparent from the 
provisions of the Act, the statutory 
scheme of which has been several 
times reviewed and approved by the 
courts. See Ne\v Jersey v. Sargent, 
269 US 328, 70 L ed 289, 46 S Ct 122; 
United states v. Appalachian Electric 
Power Co. 311 US 377, 85 L ed 243, 61 
S Ct 291; Clarion River Power Co. v. 
Smith, 61 App DC 186, 59 F2d 861, 
writ of certiorari denied in 287 US 639, 
77 L ed 553, 53 S Ct 88; Alabama Pow- . 
er. Co. v. McNinch 68 App DC 132, 94 · 
F2d 601; Il:ennsylvania Water & Pow
er Co. v. Federal Power Commission 
74 App DC 351, 123 F2d 155, writ of 
certiorari d.enied in 315 US 806, 86 Led 
1205, 62 S ct 640; Alabama Power Co. 
v. Federal Power Commission, 75 App 
DC 315, 128 F2d 280, writ of certiorari 
denied in 317 US 652, 87 L ed 525, 63 
S Ct 48; Puget Sound Power & J,, Co. 
v. Federal Power Commission, 78 A:pp 
DC 143, 137. F2d 701; Wisconsin Pub. 
Serv. Corp. v. Federal Power Commis
sion (CCA 7th) 147 F2d 743, writ of 



N 
•FIRST IOWA HYDRO-ELEC. COOP. 'ii FEDERAL P. COM. 3<BUS 

,•'' ' ,? . 156, 157 

·~~rtiorari denied in.325 US 880, 89 Led to aupfrsede or suspend the exercise 
' 96, 65 S Ct 1575; Georgia Power Co.. of the ,reserve powers of the state. 

Federal Power Commission (CCA The· Act definitely contemplates. a 
i!tli) 152 F2d 908. See also §§ 6, 28, dual ay•tem of con.trol by both the 
4Je), · 4(f), 4(g), .and . 5, 7 (a), 7 (b), slate and the · Fede\'al Goverm1rnnt. 
~&(a),.13, of the statute, 16 USCA See §§4(c); 4(f),.7(a), lO(e), 14, 19, 
§§ ... 797(e) (f) (g),.798, 799, 800(a) arn.l. 20 and 21, 16 USCA §§ 797(c); 79'/(f); 
(o), 803(a), 806, 822. • .. 800(a),.803(e), 807, 812,'813 and 821, 

········ · · · · · · . 5 FCA title 16 §§ 797(c), 797(£), 800 
>;~Neill Garrett, of .Dea. :Moines, Iowa; (a), 803(<i),807; 812; 813 and 821. See 

&fgued .the cause, and, .with John :M.. United States v. West Virginia, 295 US 
l\linkin, Attorney General of Iowa, and 463, 79 L ed 1546, 55 S Ct 789. Cf. 
Hlorace L. Lohn.es and C. Walter · United St!!.tes v. App~lachlan Electric 
!l!arris, both of Washington, D. C., filed Power Oo, 311 uS 377, 85 L. ed 243, 61 
albrief for intervener, State of Iowa: s Ct 291 ifillinoia C, R. Co. v .. St11te 

'Section 9 (h) of the Federal Power Pub. Utihties Commission, 245 US 493, 
Act requires submission to the Com- 62 L ed 425, 38 S Ct 170, PUR1918C 
m'ission of satisfactory evidence that 1279; Ma1irer v. Hamilton, 309 US 598, 
applicant has complied with the ap- 84 Led 969, 60 S Ct 726, 135 ALR 1347; 
plicable state laws as a prerequisite to Kelly v. Washington, 302 US 1, 82 Led 
the granting of a license by the Corn- 3, 58 S Ct 87. 
mission. See lTnited States v. West 
Virginia, 295 US 463, 79 L ed 1546, 55 
S Ct 789. 

The applicable provisions of the 
Iowa law with which§ 9 (b) of the Fed
eral Po\ver Act requires satisfacto1·y 
evidence of compliance, are contained 
in chapter 363 of the Code of Iowa. 

The Federal Power Act contem
plates a dual system of control and the 
exerch1e of nppropriate powers by the 
state, as 'vell HR by the Federal~ Govw 
ernment. Rl'c United States v .. Appa
lachian 1"lecll'ic l'ower Co. 311 US 377, 
85 L ed 243, 61 S Ct 291. · 

Congress did not intend in the enact
ment of the Federal Power Act to pre. 
empt and take over the whole field nor 

' [June 10, 1020] 41 Slat 1063, c 285, as 
amended [August 26, 1935] 49 Stat 8031 

838, c 687, 16 USCA §§ 791a-825r, 6 FCA 
title 16, §§ 791n-825r, 

S"Section 23. . . . (b) It shall be 
unlawful for any person, State, or 1nunic· 
ipnlity, for the purpose of dGveJoping elec~ 
tric power, to construct, operate, or 1nain .. 
tain any dam, water conduit, reservoir, 
po\ver house, or other works inci<lerita1 
thereto ocro:-1s, along, or in any .of the 
navigable waters of the United States, Or 
upon nny part of the public lands , . ' , 
of the United Slates . , , exco11t under 
and in accordance \Vi th the terms of . · .. , 
a license granted pursuant to this Act. 
Any person, association, corporation, 
·State, or municipality intending to con

., ~struct a dam or other project works 
·. lacross, along, over, or in any· stream or 

part thereof, other than those defined 
herein ·as navigable waters, and oVel' 
which Congress has jurisdiction under it.a 

Mr. Justice Burfon delivered the 
opinion of the Court. 

'.!'his case illustrates the integra
tion of federal and ~tate jurisdic
tions in licensing water power proj
ects under the Federal Power Act.1 

The petitioner is the First Iowa Hy
dro-Electric Cooperative, 'a coopera
tive association organized under the 
laws of Iowa with power to generate, 
distribute and sell. electric energy. 
On ,January 29, 1940, pursuant 
to § 23(b)' of the Federal Power 

•n511 
Act, it "filed with the Federal Power 
Commission a declaration of inl!m· 
uutho~ity to. regulate ·co1nm0rce withj~;: 
eign nations .. and an1on{s.the several States 
shall befo~·e such coTiatruction file declf!ra· .. 
tion of such .intentitiif. with :the Com:ritls .. 
Rion, . whQreupon the .. Commissio·n shall 
cause irrirriediate·inves,tigation of such·pro~ 
poRed constructinn. to be made., and if. up
on Investigation it sliijlf find !lint the in· 
terests. of interstato'.._Q.r. foreign .commerc.e 
would be affected 'by:,: sllch-.. prop'osed 'con
ntruction, such persorf,·'.ass.ociation, corpo~ 
ration, · Stnte, or rµt\ri,icipality shan· nOt 
construct, maintain;_·Qr ope-rate such dam 
or other project works_ until it shall have 
applied fo1·- (l.ncl shall have .received a Ii~ 
cense. under the proVisions of this Act, 
If the Commission shall not so find, and if 
no public lands .. ;. . are. aff~cted, perd 
mil:i:sion is' hereby 'gi;anted" to construct 
such dam,or·qther·prQjeet work~ in such 
stream upon compli~n~e with State 18.ws." 
49 Stat $46, c, 087, ~6 '{JSCA § 817, 5 .FCA 
Jitle 16,.§ 817. 

90 L ed '1145 
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tion to construct and operate a dam, 
reservoir and hydro .. electric power 
plant on the Ceda1· .River, near Mos
cow, Io\va.3 

On April 2, 1941, it also filed with 
the. Commission an application for a 
license, under the Federal Power 
Act, to construct an enlarged proj
ect essentially like the one it now 
wishes to build. The cost of the en
larged project is estimated at $14,-
600,000. It calls for an 8,300 foot 
earthen dam on the Cedar River 
near Moscow, an U,000 acre reser
voir at that point and an eight mile 
diversion canal to a power plant to 
be built near Muscatine on the Mis
sissippi. The canal will create two 
other reservoirs totaling 2,000 acres. 
It. is alleged that. the three reser
voirs incidentally will provide need
ed recreational facilities. The pow
er plant will have four turbo-gener
ating units with a total capacity of 
50,000 kw., operating with an aver
age head of 101 feet of water pro
vided by the fall from the canal to 
the Mississippi. Water will be 
pumped from the Mississippi up to 
the head bays of the power intake 
darn at the plant to meet possible 
shortages in supply. The tailrace 
will extend for a mile along , the 
shore of the Mississippi to a point 
below Darn 16 on that niver. Trans
mission lines will connect the proj
ect with a source of steam standby 
electric current at Davenport, Iowa, 
24 miles up the· Mississippi. The 
plant is expected to produce 200,-
000,000 kwh. of marketable power 
per year, of which 151,000,000 kwh. 
will be firm energy in an average 
year. Interchange of energy is pro
posed with the ·Moline-Rock Island 
Manufacturing Company near Dav
enport and the project is suggested 

*(158] 
as an alternative to the addition •of 
a 50,000 kw .. unit to the plant of 
that company; ffihe power will be 
avaHable .especially to non-profit ru
ral• ... electrificatiot( coop(lrative<.asso-

z_ -This,_ deScr_i~e'd >a,:t6~t_oJ~ct _-iil_cru~in_g a_n 
8~50o_-foot 9arthsn d:~rm, and a poWer _plant 
of .thrf:!e 5,000 kW.- --hydra-ulie_ turbine· gen~ 
er:at.ors:. Operating under a niaximum head 
90.L ed 1146 

elations and to cities and towns in 
35 or more nearby counties. 

The Cedar River rises in Minne
sota and flows 270 miles southeast
erly through Iowa to Moscow which 
is 10 miles west of the Mississippi. 
From there it flows southwesterly 
29 miles to Columbus Junction 
where it joins the Iowa River and 
returns southeasterly 28 miles to 
the Mississippi. The proposed diver
sion will take all but about 25 c.f.s. 
of water from the Cedar River at 
Moscow. This will corresponding!)' 
reduce the flow in the Iowa m vcr 
while the diverted water will enter 
the Mississippi at Muscatine, about 
20 miles above its present point of 
entry at the mouth of the Iowa 
Hiver. There are no cities or towns 
on the Cedar River between Moscow 
and Columbus Junction and the rec
ord indicates that the petitioner has 
options upon 98% of the riparian 
rights on the Cedar River in that 
area. At petitioner's request, this 
application was treated as a supple
ment to its then pending declaration 
of intention to construct the smaller 
project. 

On June 3, 1941, the Commission 
made the following findings: 

"(1) That the Cedar and Iowa 
Rivers are navigable waters of the 
United States; 

(2) That the diversion of water 
from the Cedar River by means of 
the diversion canal as set forth 
above would have a direct and sub
stantial effect upon the flow and 
stage of the Iowa Rivei· and hence 
would affect the navigable capacity 
of that river; 

(3) That the alternate withhold" 
ing of water in the reservoir and 
canal during periods of shut-down 
of the power plant and the release of 
water at substantial rates of flow 
during periods of operation of the 
power plant, as set .forth. above, 
w011ld cause extreme fluctuations in 
tM flow of the Mississippi River at 
of,: '85 _feet, with 'an estirilated output of 
47,000,000 kWh. per year. The water was 
to be returned to the Cedar River immedi· 
ately below the dam. 

! 
! 
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*(1591 
*Muscatine, Iowa, and would sub
stantially affect .the navigable capac-
ity of that river; . 

. ( 4) That the interests of. inter
state commerce would be affected 
by construction of the project as 
described in the declaration of inten
tion as supplemented; 

(5) That the two small islands 
, • . , [in the Cedar Hive1·] are 
public lands of the United States 
and will be partly or wholly flooded 
by the reservoir of the proposed 
pro.i ect and will be occupied by the 
project; · 

(6) That a license for the con
struction proposed above is required 
under the provisions of the Federal 
Power Act." 2 FPC 958.4 

On August 11, 1941, the petition
er, pursuant to that finding, filed 
with the Commission an application 
for a license to construct the project 
above described. On November 4, 
1941, the Commission granted the 
State of Iowa's petition to intervene 
and, since then, the State has op
posed actively the granting of the 
federal license. 

'[160] 
*On January 29, 1944, after ex

tended hearings, the Commission 

4 On February 7, 1940, the Con1mission 
had sent notice to the Governor of Iowa of 
the filing of the original declaration of 
intention and invited hin1 to, present in
formation and co1nments relative thereto. 
The State, ho\vever, took no part in the 
proeC'edings. 'l'he record nlso indicates 
that twice in the three years before the 
present proceeding, the Executive Council 
of the State of Iowa rejected applications 
of the petitioner rcquef>ting state permits 
to construct a dan1 near IVIoscow compara
ble to that pro1Josed in all of these pro
ceedings, but not including a diversion of 
water fro1n the Cedar to the Mississippi 
River. The last application of the peti
tioner to the Council for such a per1nit 
was filed August 12, 1040, and rejected 
June 25, 1941. No application has been 
1nade by the petitioner to the Executive 
Council for a state permit for construction 
of the project including the canal divert
ing 1nost of the flow of the Cedar River to 
the Mississippi and providing for a plant 
nnd tailrace on the bank of the MississipA 
pi. In its petition to int~rvene in the 

rendered an opinion including the 
following statements: 

'f As first presented, the plans of 
the applicant for developing the wa
ter resources o- the Cedar river were 
neither· desirable nor adequate, but 
many important changes in design 
have been made, [The opinion here 
quoted in a footnote § 10 (a) of the 
Federal Power Act.] ' The applicant 
has also agreed to certain modifica
tions proposed by the Chief of Engi
neers of the War Department. The 
present plans call for a practical and 
reasonably adequate development to 
utilize the head and water available, 
create a large storage reservoir, and 
make available for recreational pur
poses a considerable area now un
suitable for such use, all at a cost 
which does not appear to be um·ea
sonable, 

"Further changes in design ·may 
be desirable, but they are minor in 
character. and can be effected if the 
applicant is able to meet the other 
requirements ·Of the act." Re F'irst 
Iowa Hydro-Electric Cooperative 
(.B'PC) 1)2 PUR(NS) 82, 84. . 

We believe that the Commission 
would have been justified in pro' 
ceeding further at that time with 
its consideration of the petitioner'H 

present proccediTig for a federal licenSe, 
the Stall~ alleged that·· such a diversion 
\VOulrl violate § 7771 (in chapter 363) ·of 
the Code of Iowa, 1930. That allegation 
touches the p1·incipal que.sLion in this case. 

5 °Section 10. All licenses issued under 
this Part shall be on the fol101ving condi
tions: 

1j(a) 'J'hat the project adoptecl, including 
the n1aps, plans, and specifications, shall 
be such as in the judg1nent of the Com
mission \Vill be best adapted to a compre
hensive plan for hnproving or developing 
a waterway or "''ater\VHys for the use Ol' 

benefit of interstate or foreign con11nerce, 
fo1· the in1provement ant! utilization of 
\Vatel'-power developn1ent, and for other 
beneficial public uses, including recrea
tional purposes; and if necessary in order 
to secure such plan the Conunission shall 
have authority to require the modification 
of any prpject Hnd of the plans and speci
fications of the project \vorks before ap
proval." 49 Stat 842, c 687, 16 USCA 
§ 803(a), 5 FCA title 16, § 803(a). 

90 L ed 1147 



I 

lllill 'ltli SUPREME COURT 0 TlfE UNITED STATES OcT. TERM, 
160-10, ' < 

application Upon all ' the mleria , therefore, to proceed no further un
facts. Such consideration l\>ould} ti! that question had been decided 
have included evidence subrl\ittec:f by the courts, and dismissed the pe
by the petitioner.• :tlursuant· tt §·!I titioner's application, without prej-

•[t6U s udice, in aecordanee with the follow-
(b )• •of the FederaJl!Power Acfas to ing explanation stated in its opin
the petitioner's compliance with the ion: 
requirements of the laws of. Iowa "The appropriate place for a deter
with respect to the pet~tioner's prop- mina.tion of the validity of such 
erty rights to make itsproposedcuse state laws is in the courts and, if we 
of the affected river beds and banks dismiss the application for license 
and to divert and. usihriver water on the basis of failure to comply 
for the proposed powei' p poses, as with the requirements of § 9 (b), 
well as the petitionet'~'·ti t, within applicant may seek review of our 
the State of Iowa, to et)k e in the action and its contentions under 
business of developing!; .ransmitc § 313 (b) of the Federal Power Act." 
ting, and distributing p, r, artd in 52 PUR (NS) 82, 85. 
any other business neces ry to ef- The Commission also expressly 
feet the purposes of the !i nse. The found that-
Commission, however, w~ confront- "The applicant has not presented 
ed at that point with 'a claim by satisfactory evidence, pursuant to 
the State of Iowa that the etitioner § 9(b) of the Federal Power Act, of 
must not only meet th. require- compliance with the requirements of 
ments for a federal license for the applicable laws of the state of Iowa 
project under the .. Fede1taI Pow_er requiring a permit from the State 
Act, but should also pr.esent.sat1s- Executive Council to effect the pur
factory evidence .(>f: its. compliance poses of a license under the Federal 
with ·the. reqµirements· of ch,apter Power Act, and the pending applica-
363 of the Code of,7+Iowa, 19H9, here- tion, as supplemented, should be dis
inafter discussed, for a perq1it from missed without prejudice;" Id. at 
the State Executive Councihof Iowa 85. 
for the same project. \ This action, after all, did not save 

While it now appears, from its the Commission from passing on the 
brief and the argument in this issue, for the order.of dismissal was 
Court, that it is the opinion of the a ruling upon it, adverse both to the 
Federal Power Commission that the petitioner's contentions and to its 
requirements of chapter 363 of the own views·on the law. The Commis
Code of Iowa as to this project have . sion would have been justified in 
been superseded by those of the following its own interpretation of 
Federal Power Act, yet, at the time the Federal Power Act and proceed
of the original hearing, the Comtnis- ing with the merits of the applica
s.ion felt that .the courts were. the tion without requiring the petitioner 
appropriate Pll\ce for the decisio~ on to.submit evidence of its compliance 
Iowa's contenti.on•.as to the aJ'.)p!i, with the terms of chapter 363, or of 
cability and effec~hrene~s of cl'iap- an:y other laws of the State of Iowa, 

• ·· >.•[162l • Ii, wlfich the Commission held to·be in-

~:or::t.*ofT~~Ccitil~~fu~0~~iil;.~ .t£1l~~~i~ i~J~r~ap~~:~n;ci:ersed-
lic:h~t~!e~u~d.';~~~11~~:b~f1f~"u,t.~J:'m~ lt !~t.;~~~0~~~!~0~~.~i;:er:i~~d ~~h ~~~ 
riiissi~· · .· .. ·:,~;.'.··.· -<:'.. :'.:0:.-.-.>;\ :f,s:pe.¢t .. to ·the right to engage in the bus~~ 
· " · · tr · · · :;nes$ .. of developing, transmitting, an.d .. dis· 
·- "(b)···:_Sa_tisf~cfbry ~t'iaehc~_ tha·t ihe<;a:p_~ · tribdting power, and-in any other business 
plicant has corrtpiie;Jl'-with the t'equire. necessary to effect the purposes of a. Ji,. 
triehts of_ the la_ws oflthe State or-- S_tlttes Cense ·uhdel" this Act." 41 Stat 1068, 
within which the proif!>sed project is ti: be c 285, 16 USCA. § 802(b), 5 FCA title 16, 

90 L ed 1148 ~ 
located with respect '······ bed and bank•.1.·. nd § 802(b). · . · 

....... - _,_ -- -~---- -



,,5, FIRST IOWAHYDRO·ELlllC. COOP. v. F'E:UEHAL P. COM. aasus 
162-164 

, On the applicant's petition for re
\ew of the dismissal, it was af
emed by the United States Court 
· Appeals for the District of Co
mb!a. 80 App DC 211, 151 F2d 20. 
'e then granted certiorari . under 
240 (a) of , the Judicial Code, 28 

SCA § 347;, 8 FCA title 28, § 347, 
id § 313(b) of the Federal Power 

l '[163) 
ct, *49 $t~ 860, c 687, 16. USCA 
825!, ~ FCA title 16, § 825!, 

ecause oI lthe importance of the 
1se in applWing the Federal Power 
ct. I 
The, findings made by the Com

dssiob on June 3, 1941, in response 
, ~he petitioner's declaration of in
,Jl!tion are not in question. For the 
urposes of this application it is set
cd that the pro.i ect will affect the 
nvigability of the Cedar, Iowa and 
lississippi Rivers, each of which 
as been determined to be a part of 
~1e navigable waters of the United 
tates; will affect the interests of 
1terstate commerce; will flood cer
ain public lands of the United 
I.ates; and will require for its con
tl'llction a license from the Com-
1ission.' The project is clearly 
·ithin the jurisdiction of the Com-
1ission under tho Federal Pow<>r 

Act. The question at is
kadnote l sue is the need, if any, 

for the presentation of 
alisfoctory evicletce of the peti-
·-,4'§ 4. The Comn1ission is hereby au
borized a~d empo\veled-

) 11 ( e} TJ· issue itcebs~s , , . to any 
krporation org:anized under the la\VS of 

l
e United States or any State thereof, 
. , for the purpose of constructing, 

ierating, and maintaining da1ns, \vater 
nduits, reservoirs, power houses, trans
ission lines, or other project works nec

psary or convenient for the developn1ent 
'ln<l iinprovcrnent of navigation and for 
he development, transn1ission, and utili
rntion of power across, .. along, from, or in 
111y of the streams of other bodies of 
.rater over which Con,flrcss has juriRdic~ 
·,ion under its authoritf ~ regulate com
:nerce with foreign natihn~ and among the 
.;cveral States1 or upo!i ~ny part of.Jhe 
public lands . . . of tbe United States 
'. . . : Pro'!Jidecl further, Tfiat no li
,;ense afl'oeting th .. na,~gnble capacity of 

. •[164] . 
tioner's compliance *with the terms 
of chapter 363 of the Code of Iowa. 
This question is put in issue by the 
petition for review of the order of 
the. Commission which dismissed the 
application solely on the ground of 
the failure of the petitioner to pre
sent such evidence. The laws of 
Iowa which that State contends are 
applicable and require a permit from 
its Executive Council to effect the 
purposes of the federal license are 
all in §§ 7767-7796.1 of the Code of 
Iowa, 1939, constituting chapter 
363, entitled "Mill Dams and Races." 
Sectiori 7767 of that thapter is al
leged fo require the i!ssuance of a 
permit; by the Executfve Council of 
the St~te and is the one on which 
the C(lrnmission's order must de
pend. &It provides: 

"7767 Prohibition-permit. No 
dam shall be constructed, main
tained, or operated in this state in 
any navig·able or meandered stream 
for any purpose, or in any other 
stream for manufacturing or· power 
purposeH, nor shall any water be 
taken from such streams for indus
trial purposes, unless a permit has 
been granted by the executive coun
cil to the person, firm, corporation, 
or municipality constructing, main
taining, or operating the same." ' 

To require the petitioner to secure 
the actual grant to it of a State 

any navigaOle waters of the United States 
shall be issued until the plans of the da1n 
01· other structures affc(·ting navigation 
have been approved by the Chief of En
gineers and the Secretary of War. When
ever the conten1p1ated improve1nent is, in 
the judgment of the .Con1mission, desirable 
and justified in the Public interest for the 
purpose of improvjng 01 developing a 
water\vay or wate~~vays for the use or 
benefit of interstate~or foreign commerce, 
n finding to that efJi0ct shnll he made by 
the Con11nission and sha]J beco1ne a part 
of the records of the ComtniSE\ion: • , . .'' 
49 Stat 840, c 687, 16 USCA § 797(e), 5 
FCA title 16, § 797(e). Seo also§ 23(b), 
note 2, supra. 

• Seetions 7771, 7776, 7792 and 7796 of 
chapter 363' have 'a less direct relation ·tQ 
tho isauu but would be superseded by tho 
Federal Power Act if § 7767 is superseded 
by it. . 
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permit under § 7767 as a condition 
precedent .to. secQting a federal. li-
cense .f.or the s'le project und. er the Federal Pow Act would vest 
in the .Executive ouncil of Iowa a 
veto power over t e federal project. 
Such a .. veto. pow easily could de
stroy. the effectiv~ness of the fed
.era] act. .. It. would subordinate to 
the control of thE!. State the "com
prehensive" pJanni.)lg which the Act 
Provides shall depend upon the judg
ment of the Federal Power Commis
sion or other representatives of the 
Federal Government.9 

•r1Gs1 I 
*The Commission's ordq of dis

missal avoids this extrenle result 
because, instead of chnrging the pe
titioner with failure to present sat
isfactory evidence of the . actual 
grant to it of a State permit, the 
order charges the petitioner with 
failure to present satisfactory evi
dence merely of its "compliance with 
the requirements of applicable laws 
of the State of Iowa requiring a per
mit from the State Executive Coun
cil." While this avoids subjecting 
the petitioner. to an arbitrary and 
capricious refusal of the permit it 
does not meet the substance of the 
objection to the order. For exam
ple, § 7776 of the State Code re
quires that "the method of.construc
tion, operation, maintenance,, and 
equipment pf any. IJ:nd · all dams in 
such waters shall bp subject tp the 
approval of .the executive council." 

•See § 10(a),i' ote 5, supra; § ~3(b), 
r.1ot.e 2, supra;.an .. § 4.(€-), note 7, sup···.ra. 

10See § 10(a), ote 5, ·supra; and also: 
"§ 10. All Ii ses issued under this 

Part shall be i. the following condi
tion.$~ • • • 

'
4 (b) That. exce when emergency shall 

require for. the P. tect.ion of navigation, 
lifh, health, or *. :operJ, no subsilntial 
alt.erati.on or add. -.ion · ot in conffl .. ·nraity 
with the approved Ian shall be nHfle to 
•.nY:&-,dain or. _other mr. oje.tworks constJ.·uct
ed Jiereunder . ~ . , ithout the Jn·!or 
apiJtoval of the -- om1_~_ission,· and-> any 
enltfgency alterati_ n or£addition so made 
shat thereafter bel: subj~ct to such modi
fica to~ and chan'e asl the C_om1nlsslo11 
ma1fi:_direct. t ; t · 

"(!c.) That the ~icensee shal _ maintain 
90 Led 1150 :. 

t 

1'his would subject to State control 
ibe very requirements of the project 

iat C. ongress has placed in the dis
etion of the Federal Power Com
ission.10 A still greater difficulty 

i$ illustrated by § 7771. This states 
the requirements for a State permit 
aji follows: 

! "7771 When permit gra;nted. If 
iii shall appear to the council that 
the ~onstryction, operation, or 

~ "'[166) 
*maintenance of the dam will not 
materially obstruct existing naviga
tion, or materially affect other public 
rights, will not endanger life or pub
lic health, and any water taken from. 
the strewn in connectfou wit.h the 
r!i'ofeet is retu1~1ed thereto rd the 
nearest practica.ble place with out 
being materially diminished in 
quantity or polluted or rendered del
eterious to fish life, it shall grant 
the permit, upon such terms and 
conditions as it may prescribe." 
(Italics supplied.) 

This strikes at the heart of the 
present project. The feature of the 
project which especially commended 
it to the Federal Power Commission 
was its diversion of substantially all 
of the waters of the Cedar River 
near Moscow, to the Mississippi Riv
er near Muscatine. Such a diversion 
long has .been recognized as an engi
neering possibility and as constitut
ing the largest power development 
f. oreseeable on either the Cedar or\ 
Iowa. Rivers.11 It is this diversion 
the project \vorks in a condition of repair ; 
adequate for the purposes of navigation , 
and fo:f the efficien~ operation of said 
works in t development and tra+ismission 
of power, all make all necessa~y rene\VM 
als and r~ Iacements, shall esta~lish and 
maintain dequate depreciation~ reserves 
for such p rposes, shall so main'.tain. and 
operate sat works as riot to imp8i_r navi
gation, an shall conform to sUch rules 
Rnd regulaiions as the Commiss_ion ma'JI . 
froni time ·~o time prescribe for the pr<r 
tection of life, health, and Pl'Operty .•• ·'' 
49 Stat 842, c 687, 16 USCA § 803 (h) and 
(c), 5 FCA title 16, § 803(b) and (c). 
(Italics supplied,) 

II Report from the Chief of Engineer~ 
ori the Iowa River and _its tributari~s. , 
made in 1929 covering_ navigation, floQd --, 
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that makes possible the increase in 
the head of water for power devel
opment from a maximum of 35 feet 
to an average of 101 feet, the in
crease in the capacity of the plant 
from 15,000 kw. to 50,000 kw. and 
its output from 47,000,000 kwh. to 
200,000,000 kwh. per year. It is 
this diversion that led the Federal 
Power Commission, on January 29, 
1944, to make its favorable apprais
al of the enlarged project in contrast 
to its unfavorable appraisal, and to 
the State's rejection, of the smaller 
project. It is this feature that brings 
this project squarely under the Fed
eral Power Act and at the same 
time gives the project its greatest 
economic justification. 

If a State permit is not required, 
there is no justification for requir
ing the petitioner, as a condition of 
securing its federal permit, to pre
sent evidence of the petitioner's 

'[167] 
compliance •with the requirements 
of the State Code for a State per
mit. Compliance with State re
quirements that are in conflict 
with federal requirements may 
well block the federal license. 
For example, compliance with the 
State requirement, discussed above, 
that the water of the Cedar 
River all be returned to it at 
the nearest practicable place would 
reduce the project to the small 
one . which is classified by the 
Federal Power Commiesion as "nei" 
ther desirable nor adequate." Sim
ilarly, compliance with the engineer
ing requirements of the State Ex
ecutive Council, if additional to or 
different from the federal require
ments, may well result in duplica
tions of expenditures that would 
handicap the financial success of the 
project. Compliance with require
ments for a permit that is not to be 
issued is a procedure so futile that 
it cannot be imputed to Congress in 
the absence 'of an express provision 
for it. On the other hand, there is 
ample opportunity for the Federal 
control, power development and irrigation. 
H. R. Doc. No. 1341 71st Cong, 2d Sess, 8~, 
87, 90. . 

Power Commission, under the au
thority expressly given to it by 
Congress, to require by-_ regulation 
the presentation of evidence satis
factory to it of the petitioner's com
pliance with any of the require
ments for a State permit on the 
state waters of Iowa that the Com
mission considers appropriate . to 
effect the purposes of a federal 
license on the navigable water~· of 
the United States. This evidence 
can be required of the ,petitioner 
upon the remanding of this applicll-
tion to the Commission. · 

In the Federal Power Act there is 
a separation of those subjects which 
remain under the judsdiction of the 
states from those subjects which 
the Constitution delegates to the 
United States and over which Con
gress vests the Federal Power Com
mission with authority to act. To 
the extent of this separation, the 
Act establishes a dual system of con
trol. The duality of control consists 
merely of the division of the com
mon enterprise between . two co-op
erating agencies of Government, 
each with final authority• in its own 
jurisdiction. The dnality does not re-

*[1681 
quire two •agencies to share in the 
final decision of the same issue. 
Where the Federal Government 
supersedes the state government 
there is no suggestion that the two 
agencies both shall have. final al,1 .. 
thority. In fact a contrary poli<iy 
is indicated in§§ 4(e), l()(a) (b) and 
(c), and 23(b). 12 In thg~e sections 
the Act places the r~sponsibility 
squarely upon fctkral officials and 
usually upon the Federal Power 
Commission. A qt1al final authority, 
with a duplicate. system of state 
permits a!lcl fe(leral Hcenses , re
quired for each project, would .. he 
unworkable. "Compliance with the 
requirements" of such a. duplicated 
system of licensing would be neai;ly 
as bad. Conformity to both statjd
ards would be impossible in so1fle 
cases and probably difficult in m9st 

12 See notes 7, 5, 10 and 2,'Supra~' -j 
f 
·~ 
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of them.13 The solution adopted by 
Congress, as . to what evidence an 
applicant for a federal license should 
submit to the .Federal Power Com
mission, appears in § 9 of its Act. 
It contains not only subsection (b) 14 

but also subsections. (a) and (c).15 

*[169J . 
Section 19 ( c) permits *th!l Commis
sion,. to !secure. from the! applicant 
"Such al,lditional informa1lion as the 
comtl:!is~oli may require.'lc This en-

IS rn· ~adAition to:· those:_:gtve in the text, 
anoth_ef elii.J!1ple ·pf c:olltlict etwecn the 
proJect_;,reli:rernents- .. ofi\the __ - wa statutes 
and _th.·~_se . -~;,,.'.'. the_,_.Fetl_e __ 1~~l. Pol.er _Act *'. P· 
pears '.in § ~92 of th~ lowa '(lode. That 
section.:re<t-) · s the be_ginninggof construe· 
tion of the-\>- ject diim or ratkway within 
one year ah the_ completion_ of the pl_{lnt 
\vi thin thre ears after the grantini:," of 
the pe1i1nrt. is confliCts with § 13 of',the 
Federal Po r Act which 1nake;;; this 
largely.· ·disc Horiary ·1vith the F'edt.:ral 
Power .Cornn · sion but .generally con -
plates that t construetion be cotnme ed 
within two yvars .. from the d.ate of th~· !iw 
cense. .So ii)t § 7793 of the. Iowa. Cdde, 
the life .of a '··ermit conflicts '1th the t~·rn1 
of a license% under § 6 of . ·he Federal 
Po\ver Act. i ~ 

14 Seo note }J, suprn. 
15 u§ 9. Thflt each atlplicnht for a llw 

cense hereunder shall sub1nit··to the coinw 
mission_._ t . 

11 (a) Sue~ maps1 plans, s:peeifications, 
and esti~nateS of cost as 1nay be required 
:for a full untJerstunding of the Pro})ofled 
project. Such maps, plans, and specifica
tions when llpproved hy the· co1n1ui.<1sion 
shall be tnad~ a part o_f the license; and 
thereafter no.'.change shall be tna<le in snid 
maps, plans1 )or specifications until si.1ch 
changes shall ha.vc been approved. and 
1nade a part of such license by the con1~ 
mission. , 

"(c) Such additional informatirih as 
the eon1tnission may 'rcquir~." 41 stat 
1068, c 285, 16 USCA § 802 (.a) an\! (c), 
5 FCA title 16, § 802(a) and (c). ·· 

16 TheSe. rule.s a.nd .. r.ep,:ulations ~:re ·Js
sued P,tll'.s.uant, to §§ .303, 308 artd 309, 
49 Stat 85.5, 85§, c 68.7, l!l US.CA,§§ 825b, 
825g. ana jl25h~ 5 FCM titlof;ts, · §§ si5b, 
g25g. and ~25h!!f inlerpr~ting; §§ 4 .!'nc!. 9 
of. the Fe.deral !?oWei·. A·bt. F~deral PoWer 

Com.miss·l.'.op, Rut .. '.·. s .. of.: J?1~u.c.tlc.~.-.·".· nd Regu,·J· ations, 1938, §§ . 40-4.61; 18 CFR §§ 4.40-
4.51. They co r the field so fully as to 
leave no purp0!3e to be served bl" filing "' 1'" . . 

ables it secure, in so fa.r as it 
dee?ns it aterial, such parts or all 
of the in rmation that the respec
tive stat . may have prescribed in 
state sta utes as a basis for state 
action. ·.The entire administrative 
proced required as to the present 
applica n for a license is described 
in~§ 9 d in the Rules of Practice 
antl. R Qlations of the Commis
siofn,1• ! 

corapara 
aitltnati 
basis f'or 
E, -i'Cqui 
are:to sa 
Act and 
erty ri 
state laws a 
tion pres¢n't 
hibits are" d 

required in some 
orn1 Ull<ler st.ate laws as a 
tate pcrinlt. E;:xhibits D and 
y § 4.41 of the regulations, 
§ 9(b) of the F11!1eral Power 

e to do especiallf with prop~ 
ihc use of wat0L' under the 

d do not alter the legal situa
by the Act itself. These ex

crihed ns follows: 

· •
1fuxhihft .--l1~vidcnco that the appli

cant hns co plied with the tequiren1ents 
of the la\V8 ~f the State or States within 
\Vhich. the project is to be located with 
respect to bed and banks and to the n.p~ 
propriation, diversion 1 and use of water 
for power purposes and with respect to 
the right to engage in the business of de
veloping, transmitting-. und dist.t'ihuting. 
po\ver1 and in any .other business, neces..:
sary to effect the purposes of the license 
applied for, including a certificate of con
venience anti necessity, if required. This 
evidence shall be accornpanied by a state
rnent of the steps that have been taken 
and the step:; that remain to be taken to 
acquire fr~1nchise or other rights from 
States, count.ies, and rnunicipalitics before 
the project can be completed and put into 
operation. 

"Exhibit E.-The nature, extent, and 
ownership of 'vater rights ,vhich the ap
plicant p1·oposes,: to use in the develop1nent 
of the project covered by application, tow 
gether_ w.ith sat.i.sfactory evidence that the 
appli.cant . has proceeded as fnr as prac- . 
ticablo in perfecting it& rights to use suf~ 

'ficient \Vater·f'or 1 Proper operation of the 
pr6je·C't works. A certificate from the 
pfopef _State agency settin'g forth the ex~ 
tenf:·~:n<l validity· of the app1icant's water 
righ.~ ... ~J,aJI be appended if practicable. In 
case' the app1•oval or permission of one or 
inor¢~(8-tate agencies is .. r~quir~c;l by State 

~ ln\V ~.s a condi_tion prece.dent t_q the appli-
1. cant's .. right to "take ()r use water for the 
: operA:tioh of _ th.e project. works:, duly cer .. 
:~.titled. ;~v~dence of,:.such .approval :or permis;. 
tsion, .Or a showing of cause why such evi· 
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*[170] t : stri' cs that the State of Iowa not 
*The securing of an Io.· a state on! · is opposed to. the gr]mting of a 

permit is not in. any sense::. condi- Sta permit but is oppqsed also to 
tion precedent or an administrative. thej8'ranting of a federa! license for 
procedure that must be exhausted the" project. . This oiwosition is 
before securing a federal license. It based at least in part or!Jthe ground 
is a procedure required by the State that. the State statute, '111 interpret
of Iowa in dealing with its local ed by the State.· officials, expresses 
streams and also . with the. waters a policy opp0sed to the r;iiversion of 
of the United States within that water from one streamHo another 
State in the .absence of an .assump- in Iowa. under such circumstances 
tion of jnrisdicti(Jn by the United as the present. 
States over the navigability of its Accepting this as the meaning of 
waters. Now that the Federa!Gov- § 7771 of the Iowa Code brings us 
ernment has taken juriRdiction of to consideration of the effect of the· 
such waters under the ~'ederal Pow- Federal Power Act upon it and the 
er Act, it has not by statute or reg- related State statutes. We find that 
ulation added the state require- when that Act is read in the light 
ments to its federal requirements. of its long and colorful legislative 

The State of Iowa, in its petition history, it discloses both a vigorous 
to intervene in the proceedings be- determination of Congress to make 
fore the Commission, stated in rela- progress with the development of 
tion to the proposed diversion of the long idle water power resources 
water from the Cedar River to the of the nation and a determination 
Mississippi: "said diversion would to avoid unconstitutional invasion of 
be in direct violation of the provi- the jurisdiction of the states. The 
>lions of § 7771, Code of Iowa 1939." solution reached is to apply the pri11-
41so, in the State's motion to inter- ciple of the division of constitu-

l
ne in the proceedings before the tional powers between the state and 
nrt of Appeals, it alleged t:at "By Federal !:overnments. This has re

,1son of said provisions of Yt1w ~ suited in a dual system 
ode of Iowa 1939, §§ 7 67 and Headnote 2 involving the close in-
71], and the diversion di wafer tegration of these pow

involved in the proposed project,of , ers rather than a dual system of 
petitioner,, the executive council lof i futile duplication of two authorities 
the state 4f Iowa could not lawfully l over the same subject matter. 
grant a p~rmit for the erection of\ 'fhe Act leaves to the states their 
the dam ~.roposecl." Furthe· 1.·moro, I tradit.iounl . juristliction subject. to 
the Exec ive Council, which. in- ~ the admittedly superior right of the 
eludes the ovel'J\or of the State, on ' Fmleral Government, through Con-

. ·'[1711 ! gress, to regulate interstate and 
July 5, •1944, adopted a resolution l foreign commerce, admin'ister the 
directing the Attorney General of l public lands and l'.~serv~tions of .the 
Iowa to intervene in this case before \United States and, in certain cases, 
that court and "thereby take steps 'exercise authority under the treaties 
to sustain the said order of the Fed- of the United States. 'fhese sources 
era! ·Power Commission [dismissing of constitutional authority are 
the petitioner's application for a . *£172] 
federal license]" because "it is vital all applied in *the Federal Power 
to the interests of the State of Iowa Act to the development of the navi
that the said order of the Commis- gable waters of the. United States.I' 

. 
1 

sion be sustained." This demon- The closeneJ>s of the relationship 

I 
deuce cannot be reasonably subn1ittcd 
shall also be filed. When n State certifi~ 
cate is involved, one certified Copy and 
three uncertified copies shall be submit. 
tcd." Federal Power Conuuission Rules 

73 

of Pi•acticC ·and Regulations, effective 
June lt 1938, pp· 21, 22. 

17 '!1he Federal Governn1ent· took its 
greatest step to'\vard exercising its juris·· 
dfction in this field by authorizing federal 

90 L ed 1153 
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of the Federal Government to these 
projects and its obvious concern in 
maintaining control over their en
gineering, economic and financial 
soundness is emphasized by such 
provisions as those of § 14 author
izing the Federal Government, at 

*[173] 

the *expiration of a license, to take 
over the license prnject by payment 
of "the net investment of the licen
see in the project or projects taken, 
not to exceed the fair value of the 
property taken," plus an allowance 
for severance damages. The scope of 
the whole program has been further 

· aided, in 1940, by the dofinition 
given to .navigable waters of the 
United States in Umted;.·States; v. 
Appalaeltftin l<ilectricJ•ower Got·'311 
US 377, 85 L,ed 2;41}, .6LS Ct.;l.91. 
"Student& ·i:rf ·onr •·'!legal evoluHon 
know how this Court interpreted 
the commerce clrtul!e of the Consti
tution to'!• lift navigable wa:ters of 
the United States out of local con
trols and .into the do.main of federal 
licenses, under the Federal Water Po\~er 
Act of 1920 (41 Stat 1063, c 285), f.vr 
tern1s of 50 years for the develop111ent Of 
water power in the navigable vtaters of 
the United Stales. That Act was lin1ited 
in 1921 by the exclusion from it of water 
po,ver projects in national parks 01· na
tional rnonun1ents, [fviarch 3, 1921] 41 
Stat 1353, c 129, 1G USCA § 7D7, 5 FCA 
title 16, § 7D7. The Co1n1nission was re
organized so as to in1prove its adminis
trative capacity in J!);~o. [.Tune 23, lD:JO] 
4G Stat 797, c 572, 1G USCA § 792, 5 l'CA 
title 16, § 792. The Act \Vas generally 
revised and perfected on August 26, 1935, 
49 Stat 803, c 687, •vhen it received the 
nan1e of the Federal Po,ver Act. , It was 
then made Part I of Title II of the Pub
lic Utility Act of 1935, 

-This I.ast step i.vas sho.rtly after the de~ 
cision of this Court in . U·nited States v. 
West Virginia, 295 US 463, 79 L ed 1546, 
55. $. Ct 789, and it has served to clarify 
the law. as}t. existe.d pri~r t() that dec.ision-; 
Alrtong. ot~:ef things tbfs· htst step amend
ed .. §. 2.3 .~·o'.:·:as .. expr.essly.:. to re.qui.re a fed
etal licen@:Jfor ·every water J:iO'wer project 
iii. . the n~~:ig.able waters,·:. ?f.. the .U ni.ted 
States. It·/.also made mandatory, instead 
of discretidhary1 the filing \v·ith the Fed
eral Power: ~.Com.1nlssion of a declaration 
of intention by anyone intending to con-
90 L ed 1154 

control. Gibbons v. Ogden, 9 Wheat. 
(US) l, 6 L eel 23, to United States 
v. Appalachian Electric Power Go. 
311 US 377, 85 L ed 243, 61 S Ct 
291." Northwest Airlines v. Min
nesota, 322 US 292, 303, 88 L ed 
1283, 1290, 64 S Gt 950, 153 ALR 
245. 

It was in the light of these devel
opments that this petitioner, in . 
April, 1941, made application for a 
federal license for this enlarged 
project. This project thus illus
trates the kind of a development, in 
relation to interstate commerce and 
t:o the navigable watern of the 
United States, that is brought forth 
by the new recognition of its value 
'vhen viewed fron1 the con1prehcn
sive viewpoint of the Federal Power 
Commission. Until 1941, this en
larged project had remained dor
mant at least from the time when 
its value was recognized in the re
port to Congress filed by the War 
Department in 1929." 

Further light is thrown upon the 
struct a project in non~navigable \Vatcrs 
over \Vhich Co11gTess had jurisdiction un
der its authority to regulate con11nerce. It 
continued its recital of pcrn1ission to con
struct such projects upon compliance with 
the state la\vs, rather than \Vith the Fed~ 
eral Power Act, provided the projects 
were not in navigable \Vaters of the 
United States, did not affect the interests 
of interstate or foreign con1111erce and did 
not affect the public lands or reservations 
of tho lJnited Stnt<!s, These an1end111cnts 
sharpened the line beb-veen the stnte and 
federal jurisdictions and helped to n1ake it 
clear that the Federal Governinent was 
assuming responsibility through the Fed
eral Power Comn1ission for the granting 
of appropriate licenses for the develop
ment of water power resources in the 
navigable waters of the United States. 
See also the rapid development of federal 
projects shown in the Annual Reports of 
the Federal Power Commission 1921-1945. 

18 H. R. Doc. No. 134, 71st Cong, 2d 
Ses·s;· i-eflecting the recommendations of 
the D,istrict Engineer, pp 8-9(); Division 
Engi.neer, p 90; Mississippi River Commis
sion; pp 90-93; Board of Engineers for 
Riv'ers and Harbors, pp 3-8; .and the 
Chief of.Ji~ngineers, pp 1-3. See especially 
pp 86, 87, 90. 
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meaning of the Federal Power Act 
by the statement; made by Repre~ 
sentative William L. Lal!'ollette of 
Washington, a member of the SJie
cial Committee on Water Power, 
which reported the bill which later 
became the Federal ·Water Power 
:Act of 1920. In the debate which 

*[174] 
led to the insertion in § 9 (b) *of the 
reference to state laws as to the 
bed and. hanks. of streams, he said: 

"The property rights are within 
the State. It can dispose of the 
beds, or parts of them, regardless 
of the riparian ownership of the 
banks, if it desires to, and that has 
been done in some States. If we 
put in this language, which is prac
tically taken from that Supreme 
Court decision [United States v. 
Cress, 243 US 316, 61 L ed 746, 37 
S Ct 380], as to the property rights 
of the States as to the bed and the 
banks and to the diversion of the 
water, then it is sure that we have 
not infringed any of the rights of 
the States in that respect, or any 
of their rules of property, and we 
are trying i:n. this bill above. every
thing else to overcome a d:ivided 
anthority and pass a bill that will 
make it possible to get de·velovment. 
We are earnestly trying not to in
fringe the rights of the States. If 
possible we want a bill that cannot 
be defeated in the Supreme Court 
because of omissions, because of the 
Jack of some provision , that we 
should have put in the bill to safe
guard the States." 56 Cong Rec 
9810. !(Italics supplied.) 

As indicated by Representative 
LaFollette, Congress was concerned 
with overcoming the clanger of di-

vided authority so as to bring about 
the needed development of water 
power and also with the recognition 
of the .constitutional rights of the 
states s.o as to sustain the validity 
of the .Act. The resulting integra
tl.on of· the respective jurisdictions 
of the state ·and Federal Govern
ments, is illustrated by the careful 
preservation of the separate inter
ests of the states throughout. the 
Act, withot!t setting up a divided 
authority over any one subject.rn 

*[1751 
*Sections 27 .. and 9 are especially 

significant in th is regard. Section 
27 expressly "saves" certain state 
Jaws relating to property rights as 
to the use of water, so that these 
are not superseded by the terms of 
the Federal Power Act. It provides: 

"Section 27. That nothing here
in contained shall be construed as 
affecting or intending to affect or 
in any way to interfere with the 
Jaws of the respective States relat
ing to the control, appropriation, 
use, or distribution of water used 
in irrigation or for municipal or 
other uses, or any vested right ac
quired therein." 41 Stat 1077, 
c 285, 16 USCA § 821, 5 FCA title 

. ~6. § 821. 
· \. Section 27 thus evidences the rec
ognition by Congress of the need for 
~ express "saving" clause in the 
]lederal Power Act if the usual rules 

I. supersedure are to be overcome. 
ections 27 and 9 (b) were both in

c uded in the original Federal Water 
Power Act of 1920 in their present 
form. The directness and clarity 
of § 27 as a "~aving" clause and its 
location neai•y the encl of the Act 
emphasizes t~e distinction betwee11 

~~~~~~~--~~~~~~-~~~~~-

iS;gu in g permits '{ind licenses prefer_ence -iS 
tQ: be- giVert to §·~ates · a11d· munic·ipalities. · 
§j 10 ( e). licenses< _-tq S_tates and munici .. _ 

10 Instauces of Ruch ptovisions are the 
fol1o\ving~ § 4 (a) and ( c) 1 cooperation 
of the Comn1ission \Vith the executive de~ 
part111ents and other agencies of the State 
and National Governtllerits is required in 
the investigation of such·. subjects as the 
utilization of -\vater resources, \Yater~power 
industry, location, capacity, develop1nent 
costs and the relation to markets· of power 
sites, and the fair value of power. § 4 ( f), 
not.lee of application for a preliminary 
permit is to go tO any State or 1nunici· . 
pality likely to be interested. § 7(a), in 

liti_es 
0

un.de. r.- ce_ .• •.· ... t .... ·a. i.n .. c.ircumst.ances .shal.l issued and -enjoyed without charge, 
14, a. right is reserved, not- only to the 
ited States but to any State or munici·· 

p ity to take-oVer· any licensed-project at 
any tJme by -.condemnatior. and payment 
of just compensiltio~. §§ 19 and: 20, regup 
latiOn_ of servic'e and rates is preserved 
to. the states. • 

90 L ed 1155 
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its purpose and that of§ 9(b) which 
is included in § 9, in. the early, part 
of the Act, which deals with the 
marshalling of information ·for. the 
consideration of a new federal 
lic.ense. In view of the use by Con
gress of such an adequate "saving" 
clause in § 27,. its failure to use 
similar language in § 9 (b) i~ per
s.uasive that § 9(b) should note.be 
given the same effect as is .giyen 
to § 27. • · · 

The effect of § 27, irl protecting 
state laws from supersedure, is lim

ited to.'. laws! as .to the 
lleadnote 3 cdnttol,- appropri&tion, 

*[17 l ' ' 
•use or disfributi of water. in 
irrigation or £ mtlnicipitl or 
other uses of th~ ne j1;ature. n 
therefore has Pili ry, ·if not ex
clusive, refet·enc!j\ such proprie
tary rights. Thc!i .. 'p •ase "any vest
ed right acquire/I' erein" furtte.r 
emphasizes the iP ication of he 
section to propel!: . · rights. Th ,re 
is nothitig in the agmph to sug
gest a broader sc .: unless it be the 
words "other uses. Those words! 
however, are confi1led to rights. o~ 
the same nature a$ those relating 
to the use of water! in irrigation of 
for municipal purp~ses. This wa 
--------' 

20 The legislative hi~ory of § 27 con 
11rms these conclusionsf The language i 
simHar to that of § 8 ~f the Reclamatio, 
Act of [June 17,J 1902) 32 Stat 388, 390 c 109:!, 4:1 USCA § 38;~. OA FCA ltle 43 
§ 383, which provides.& "nothing n sev 
erul listed sections] inJ this Act ·. all b 
construed as affecting of inte ed tb affec 

. or to in any \Vay inte1~ferc h the law . 
of any State or Territ~r~ r qng .to th 
control., appropriation,,fl:til!, dist:ributionc; 
o! water u_sed in. irrigaiitj'l, ln,f:.·vestrd.; 
right acquired the.reu11tl~~·1·. • y. · .. · 

'fhit{. restricted .. cl,auSi:!~ a ared in a 
modified and broader. {onfn thl?:.Ferris 
Pu. blie Lands B.ill o.f···1·.·9~ .. 6!1• I R. No. 408, 
64th Cong, lst Seas: · ... ~.' .·· 

"Section 13. That• nbt 'in irt lhis Act 
shal!.'b~ const,ruc(t,as afte~in or ihtende(l 
to aft'ect or to ·in any, :\fat'. i erfete with 
the .laws. of. any State: r~llti t,o -~pe etjn~ 
tro\1 appro·priatit1n1 use, d tribtttion ·'of 
\vater." 

It also had appeitred 
ris Bill of 1914, II. R. 
Cong, 2d Sess, as follows 
90 L ed 1156 

so held in an early decision by a 
District Court, relating to § 27 and 
upholding the constitutionality of 
the Act, where it was stated that 
"a proper construction of the act 
requires that the words 'other uses' 
shall be construed ejusdem generis 
with the words 'irrigation' and 'mu
nicipal.' " . Alabama Power Co. v. 
dulf Power Co. (DC) 283 F 606, 
619. 

This section therefore is thor
oughly consistent with the integra
tion rather than the duplication of 
federal nnd state jurisdictions under 
the Federal Power Act. It strength
ens the argument that, in those 
fields where rights are not thus 
"saVed" to the Atate1"!, (;ongrcss is 
willing to let the supersedure of the 
state laws by federal legislation 
take its natural course.20 

'[177] 
*Section 9 (b) 21 does not resemble 

§ 27. It must be read with § 9 (a) 
and (c) .22 The entire section is de
voted to Hecuring· adequate inforrua
tion for the Commiesion as to pend
ing applications for licenses. Where 
§ 9 (a) calls for engineering and 
financial information, § 9 (b) calls 
for legal information. Thie makes 
§ 9 (b) a natural place in which to 

1 11Section 14. That r.othing in this act 
Shall be construed as affecting or intended 
tb affect or to in any wa).- interfere with 
t11e laws of any State relating to the con
frol, a.11p1·oprialion, use, or dfstdbution or 
'7ater used in irrigation 01• for 1nunicipal 
dr other Uf'.es, or any vested rip;ht acquired 
thereunder." 

DiscusHion in Congress further empha·
&.ized the purely proprietary sense in 
which thiR language was u.sed. 51 Cong 
~ec 13,630, 13,631. • . . 
·& _T.h'e clause.reappeared in the Bill which 
became the Federa:. Water P<.)\ver Act and 

l
~ .......•..... t· .. here enacted into the law·. in its pres~ t form. The use, in§ 27,of the Federal 

wer Act, o.f language having a lhnited 
eartlng in relation to proprietary rights 
der the reclamation law and in public 

nd::.bills, carries that established mean~ 
iri.g .... _bf the language into the Federal 
PowE!r .Act in the absence of anything in 
the. J\ct calling for a different interpreta- · 
tiofi <of the 1angunge. 

Ill.See note 6. 
as.,See note 15. 
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describe the . evidence which the 
Commission shall require in order· 
to pass upon applications for fed
eral licenses •• This'makes'it a cor
respondingly unnatural place to es
tablish PY implication such a sub
stantive policy as that contained in 
§ 27 ·and which, in accordance with 
the contentions of the State of Iowa, 
would enable chapter 363 of the 
Code of Iowa, 1939, to remain in 
effect although in conflict with the 
requirements of the Federal Power 
Act. There is nothing in the ex- · 
press language of § 9 (b) that re
quires such a conclusion. · 

It does not it:1elf require compli
ance wilh any state laws, Its ref
erence to state laws is by way of 

'll 78] 
suggestion to the *Federal Power 
Commission of subjects as to which 
the Commission may wish some 
proof submitted to it 6f the appli
cant's progress. The evidence re
quired is described merely as that 
which shall be "satisfacto;y" to the 
Commission. The need for compli
ance with applicable state laws, if 
any, arises not from this federal 
statute but from the effectiveness 
of the state statutes themselves. 

When this application has been re
manded to the Commission, that 
Commission will not act as a substi
tute for the local authorities having 
jurisdiction over such questions as 
the sufficiency of the legal title of 
the applicant to its riparian rights, 
or as to the validity of its local frnn
chi1:1es, if any, relating to proposed 
intrastate public utility service. 
Section 9 (b) says that the Com
n1ission inay wish to have '~satisfac
tory evidence" of the progress n1ade 
by the applicant toward meeting 
local requirements but it does not 
say that the Commission is to as
sume responsibility for the legal 
sufficiency of the steps taken. The 
references made in § 9 (b) to beds 
and banks of streams, to p1·oprletai·y 
rights to divert or use water, or 
to legal rights to engage locally in 
the business of developing, trans
mitting and distributing power nei
ther add anything to nor detract 

anything from the force of the local 
laws, if any, on those subjects .. In 
so far as those laws have not been 
superseded by the Federal Power 
Act, they remain as applicable and 
effective !ls they were before its 
passage. 'l'he State of Iowa, how
ever, has sought to sustain the ap
plicability and validity of chapter 
363 of the Code of Iowa in this con
nection, on the ground that the Fed
eral Power'Act, by the implications 
of § 9(b), has recognized this chap
ter of Iowa. law as part of a system, 
of dua.1 control of power project per
mits, cumbersome and complicated 
though it be, If it had been the 
wish Of Congress to make the appli
cant oi>tain consent of state, as well 
as fed~ral authorities, to each proj-

1 '[179] 
ect, tt> simple thing would *have 
been ~.!l so provide. In the course 
of thei:long debate on the legislation 
it was proposed at one time to pro
vide for some such a conse11t in 
§ 9 (b). 

For example, in the Shields Bill, 
S. No, 1419, 65th Cong 2d Sess in 
1917, a proviso was proposed: 

"That before the permit shall be 
granted under this Act, the permit
tce must first obtain, in such mmi
ner as may. be requirecj by the laws 
of the1: States, the consent of the 
State Qr Stat.es in .which the dam or 
other structure for the development 
of the water power is proposed to 
be constructed,'' (Italics supplied,) 

This proviso was not enacted into 
law but it illustrates the concrete
ness with which the proposal was 
before Congress. In 1918, when 
Representative Mondell, .. of Wyo
ming, successfully defended the 
present language against amend
ment, he stated the purposes of § 9 
(b) as follows: 

"There are two contmlling reasons 
for the insertion of this paragraph. 
'fhe first, from the. standpoint of 
water-power legislation, is that the 
water power cornrnission shall have 
the bertejit of all of the information 
which. l!ie St;ates possess relative to 
the c01j. ition of water suppl.y at the 
point 'I proposed diversion. That 

90 [, ed 1157 · 
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is a. very important reason for a pro• 
vision of this kind. . ; . The sec
ond reason is so that the bill shall 
carry with .it notice to the .. commis-. 
sion that they must proceed in ac
cordance with the State laws, which 
they must do in any event, whethl 
the provision were in the bill o 
not." 56 Cong. Rec. 9813, 981 , 
(Italics supplied.) i 

The purpose of this section a~ 
thus explained is consistent with the 
contention of the Commission in 
this case. It provides for presenta
tion of information to the federal 
commission and protects the consti
tutional rights of the States. This 
explanation does not support lthe 
contention of the State of Iowa Jhat 
§ 9(b) amounts to the subjectioh of 
the federal licen:;e to requirements 
of the state law on the same subject. 

*[180] 
The inappropriateness of such *an 
interpretation is apparent in the 
light of the circumstances which 
culminated. in the passage of the 
Federal Water Power Act in 1920. 
The purposes of the Act were then 

.23 The nation .. \vide drive fqr the passage 
of this legildation dates back at least to 
the ad1ninistration of Theodore Roosevelt 
and to the enthu!'dastic support of "the 
consc}'vationists" Jed by Gifford Pinchot, 
as Cllief of the Division of Forestry, 

1'With all its iau1ts the .Federal Water 
Pow~ Act of 1920 marked. a great. ad~ 
vane~ It. established firmly the principle 
of fe(feral_regulation of water power proj~ 
ects, limited licenses to not more than fifty 
years,. and provided for Government re· 
capture of the po\ver at the end of the 
franchise. 

t'F"Or the first tiine, the Act of 1920 es .. 
tabli$hed a. national p,oUcy in the us.e and 
de"\,"e{Opment of water 'power on public 
landt:t:::- :and_ navigahle streams. . • ,0 

Pindtot, The Long Slrugglc for Effective 
Fed~1.-al Water Po,ver Legislation (1945), 
14 G~org(;l Washington L Rev 91 19. See 
also Kerwin, Federal Water-Power Legis
Iatio*, c VI. 

Th,'e present Act was dh;tinctly a~ffort 
to pi,Ovide federal control over an, give 
fede_rj.al encouragement to \Yater-po\:'. r de
velopment. It gre\v out of a bill pr , ared 
by the Secretaries of War, Interiot and 
Agriculture. It was recom1nended , by a 
Special Committee on Water Po\ver ere-
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so generally known as to have made 
such a restrictive interpretation im
possible. and a denial of it unneces
sary. It was the outgrowth of a 
widely supported effort of the con
servationists to secure enactment of 
a complete scheme of national regu
lation which would promote the com
prehensive development of the wa
ter resources of the Nation, in so 
far as it was within the reach of the 
federal power to do so, instead of 
the piecemeal,Jrestrictive, negative 

· approach of tl]e River and Harbor 
Acts and otheq federal laws previ

·ously enacted. l 
It was a major undertaking in

volving a major change of national 
policy.23 'l'hat it wns the intention 

*[l8ll 
of Congress *to Recure a comprehen
sive development of national re
sources :and not merely to prevent 
obstructions to navigation is ap
parent trom the provisions of the 
Act, the! statutory scheme of which 
has bee~ several times reviewed and 
approve~ by the eourts.24 

The d~tailed provisions of the Act 
: 

ated in t~e I-louse of RcpreRcntatives at 
the sugge$tion of PreRident \Vilson. See 
Statement by Representative Sin1s, Chair
man of t~e Cammi e on \Vatcr Po\ver, 
56 Cong Rec 9797, 8. The bill was to 
provide '(a method y which the \vntcr 
po\yers of'the cou , y, \Vherever located, 
can be J._eveloped public or private 
agencies under con :tions which \vill give 
the neces~ary secut\:ty to the capit::J in
vested and at the , n1e time protect and 
preserve ~very legi mate public interest. 
, . . The proble are national, rather 
than local_;_ they traliscend state lines and 
cannot be handled lldequately except by 
or in conjunction \vith national agencies." 
Statement- by David F. HoustGn, Secre
tary of- ~griculture, quot.eel in I-I. R. Rep. 
No. 131, G6_th Cong-, 1st Sess, p 5. 

114 New Jersey v. Sargent, 2G9 US 328, 
70 Led. 289, 46 S Ct 122; United Stntes v. 
Appalachian Electric Power Co. 311 US 
377, 85 L ed 243, 61 S Ct 291; Clarion 
River Powe_r Co. v. _Smith, 61 AppDC 186, 
59 F2d 3_Gl, writ of certiorari denied in 
287 US 639, 77 L ed 553, 53 S Ct 88; Ala
bama Power Co. v .. McNlnch, 68 AppDC 
132, 94 F2d 601; Pennsylvania Water & 
P. Co. v. Federal Power Commission', 74 
AppDC 351, 123 F2d 155, writ of cer-

I 



I t 
I 

l 

1945. FIRST IOWA HYDRO-ELEC. COOP. v. FEDERAL P. COM. oasul 
ia1-1a,a_ 

providing for the federal plan of 
regulation leave no room or need for 
conflicting state controls." The con-

*[182] • 

tention of the State of *Iowa is com-
. parable to that whi.ch was presented. 

on behalf of 41 States and rejected 
by this Court in United States v. 

• Appalachian Electric Power Co. 311 
US 377, 404, 405, 426, 427, 85 L ed 
243, 251, 252, 262, 263, 61 S Ct 291, 
where this Court said: 

"The states possess control of the 
waters within their borders, 'sub
ject to the acknowledged jurisdic
tion of the United States under the 
Constitution in regard to commerce 
and the navigation of the waters of 
rivers.' It is this subordinate local 
control that, even as to navigable 
rivers, creates between the respec
tive governments a contrariety of 
interests relating to the regulation 
and protection of waters through 
licenses, the operation of structures 
and the acquisition pf projects at 
the end of the license term. But 
there is no doubt that the United 
States possesses the power to con
trol the erection of structui-es fo 
navigable waters. 

navigable waters would empower ii 
to deny the privilege of constructin1' 
an obstruction in those waters. It 
may likewise grant the privilege on 
terms.. It Js· no objection to the 
terms and to the exertion of the 
power that. 'its exercise is attended 
by the same incidents which attend 
the exercise of the police power of 
the states.' The Congressional au
thority under the commerce clause 
is complete unless limited by the 
Fifth Amendment." 

It is the Federal Power Commis
sion rather than the Iowa Executive 
Council that under our constitution
al Government must pass upon these 
issues on behalf of the people of 
Iowa as well as on behalf of all 
others. 

*(183] 
*We accordingly reverse the judg

ment of the court below with direc
tions to remand the case to the Fed
eral Power Commission for further 
proceedings in conformity with this 
opinion. 

Reversed. 

Mr. Justice Jackson took no part 
in the consideration or decision of 
this case. 

Mr. Justice Frankfurter dissent-
"The point is that navigable waters ing. . 
are subject to national planning and This case does not present one of 
control in the broad regulation of those large constitutional issues 
commerce granted the Federal Gov- which, because they are so largely 
ern.ment. . Th.e lic?nse conditions to abstract, have throughout its his
wh1ch obJechon is made have an tory so often divided the Court. The 
obvio,us relationship to the exercise I controversy, as I understand it, is 
of t!Je comm<)rce power, Even if ! concerned with the proper adminis
ther~ were no such relat~onship the I tration of a law in which Congress 
plenary power of Con.frress over ~ has recognized the interests of the 
tiorari denied i11 315 US 8-06, 86 L ed I preliminary pern1its; § 4 (g), investigation 
12(5, 62 S Ct 640; Alaba1na Power Co. v, of power resources; § 6, license terin of 

· Federa1 Po\ver Comn1ission, 75 App DC 50 years; § 7 (a), developn1ent of "''ater 
:no, 128 1"2d 280, writ of certiorari denied resources on a national basis;§ "/(h), de.; 
in 31':" US 652, 87 L ed 525, 63 S Ct 48; velopments by the United States itself; 
Puget Sound Po\ver & L."Co. v. Federal § 13, ptompt construction l'equired; § 14, 
Power Con11uission, 78 A.JlpDC 143, 137 recapture of projects and payment for· 
F2d 701; \Vim~on~in Pub.f,Serv. Corp. v. them by the Government upon expiration, 
Federal Power Connnissiorf {CCA7th) 147 of licenses, thus giving the Governrnent a 
F2d 743, \Vl'it of ct•rtiorarJ denic~l in 325 , direct interest, in and rcaRon for control 
US 880, 89 L ed 1996,· .D5 S ~t 1574; of every feature of each licensed project; 
Georgia Power Co. v. Fedefal Po"Yer Com~ § 21, federal powers of conden1nation vest-
1nission (CCA 5th) 152 F~il 908. { ed in licensee; and § 28, prohibition of 

25 Sections 4(e) nnd :IO(a), compre" an1endment or repeal of licenses. 
hensive plans required; ~.§ 4(f and 51 · I 90 L ed 1159 
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[No. 77-285) 

Argued March 28, 1978. Decided July 3, 1978. 

SUMMARY 

57 L Ed 2d 

In connection with construction of the New Melones Dam on the Stanis· 
Jaus River as part of a reclamation project authorized under the Reclama· 
tion Act of 1902 (generally 43 USCS §§ 372 et seq.), the United States 
Bureau of Reclamation applied for permits.from the California State Water 
Resources Control Board to appropriate the water that would be impounded 
by the dam and that later would be used for reclamation. Although the 
Board approved the Bureau's application, it attached a number of conditions 
to the permits allocating the water. Thereafter, the United States brought 
an action in the United States District Court for the Eastern District of 
California to obtain a declaratory judgment that the federal government 
could impound whatever unappropriated water was necessary for a federal 
reclamation project without complying with state law. The District Court 
held that, as a matter of comity, the federal government had to apply to 
California for an appropriation permit, but that California had to issue the 
permit without condition if there was sufficient unappropriated water (403 F 
Supp 874). On appeal, the United States Court of Appeals for the Ninth 
Circuit affirmed on the ground that § 8 of the Reclamation Act of 1902 (43 
USCS §§ 371, 383), rather than comity, required the United States to apply . 
for the permit, and that California could not condition its allocation of 
water to a federal reclamation project (558 F2d 1347). 

On certiorari, the United States Supreme Court reversed and remanded. 
In an opinion by REHNQUIST, J., joined by BURGER, Cu. J., and STEWART, 
BLACKMUN, POWELL, and STEVENS, JJ., it was held that undE!r §8 of the 
Rec . .\al:nation .Act of 1902, governing the effect of state laws relating to the 
control, appropriation, use, or distribution of waters upon the Secretary of 
Interior in regard to reclamation projects, a state could impose a condition 

Briefs of Counsel, p 1338, infra. 

1018 



CALIFORNIA v UNITED STATES 
438 US 645, 57 L Ed 2d 1018, 98 S Ct 2985 

on a federal reclamation project if the condition was not inconsistent with 
clear congressional directives respecting the project. 

WHITE, J., joined by BRENNAN and MARSHALL, JJ., dissented on the 
ground that California was without the power under the reclamation laws 
to impose conditions on the operation of the dam and on the distribution of 
project water developed by that dam, and that under § 8 a state was not 
permitted to disentitle the federal government to acquire the property 
necessary or appropriate to carry out an otherwise constitutionally permissi
ble and statutorily authorized undertaking. 

HEAD NOTES 

Classified to U.S. Suprerr1e Court Digest, Lawyers' Edition 

Waters §§ 109, 111 - reclamation 
project - action of Secretary of 
Interior - effect of state law 

la, lb, le. Under § 8 of the Reclama
tion Act of 1902 (43 USCS §§ 371, 383) 
governing the effect of state laws relat
ing to the control, appropriation, use, or 
distribution of waters upon the Secre
tary of Interior in regard to reclamation 
projects, a state may impose a condition 
on its allocation of water to a federal 
reclamation project if the condition is 
not inconsistent with clear congressional 
directives respecting the project; § 8 does 
not require the Secretary to comply with 
state law only when it becomes neces
sary to purchase or condemn vested wa
ter rights, nor does it merely require the 
Secretary to file a notice with the state 
of intent to appropriate but to thereafter 
ignore the substantive provisions of state 

water law. (White, Brennan, and Mar
shall, JJ., dissented in part from this 
holding.) 

Waters § 109 - reclamation project -
effect of state law - distribution 
of water 

2a-2d. Under § 8 of the Reclamation 
Act of 1902 (43 USCS §§ 371, 383) gov
erning the effect of state laws relating to 
the control, appropriation, use, or distri
bution of waters upon the Secretary of 
Interior in regard to reclamation proj
ects, Rtute water law doos not control in 
the distribution of recla1nation water if 
it is inconsistent with congressional di
rectives respecting the project. 

Appeal and Error § 1750 - Supreme 
Court's remand - question for 
Court of Appeals - reclamation 
project 

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES 

45 Am Jur 2d, Irrigation §§ 90 et seq. 
43 uses §§ 371, 383 
US L Ed Digest, Waters§ 109 
ALR Digests, Waters§ 90 
L Ed Index to Annas, Reclamation; Waters 
ALR Quick Index, Reclamation; Waters and Watercourses 
Federal Quick Index, Rcclnmation; Wat:er 

ANNOTATION REFERENCE 

Supreme Court's view as to weight and effect to be given, on subsequent judicinl 
construction, to prior administrative construction of statute. 39 L Ed 2d 942. 
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3a, 3b, 3c. Upon remand following the 
United States Supreme Court's decision 
that a Federal Court of Appeals had 
erred in affirming a Federal District 
Court's decision holding that a state 
could not condition its allocation of wav 
ter to a federal reclamation project-the 
Supreme Court having held that under 
§ 8 of the Reclamation Act of 1902 ( 43 
uses §§ 371, 383) a state may impose a 
condition on its allocation of water to a 
federal reclamation project if the condiM 
tion is not inconsistent with clear conv 
gressional directives respecting the projv 

ect-the Court of Appeals will be free to 
consider arguments as to whether condiv 
tions imposed by the state upon its allo
cation of water to the reclamation projv 
ect are inconsistent with congressional 
directives for the project in question. 

Statutes § 161 - Reclamation Act of 
1902 - agency interpretation 

4a, 4b. Considerable weight must be 
accorded to interpretations of the Recla~ 
mation Act of 1902 (generally 43 USCS 
§§ 372 et seq.) by the United States Bu
reau of Reclamation as the agency 
charged with the Act's operation. 

SYLLABUS BY REPORTER OF DECISIONS 

The United States Bureau of Reclama
tion applied to the California State Wa
ter Resources Control Board for a permit 
to appropriate water that would be im
pounded by the New Melones Dam, a 
unit of the California Central Valley 
Project. Congress specifically directed 
that the Dam be constructed and oper
ated pursuant. to the Reclamation Act of 
1902, which established a program for 
federal construction and operation of 
recla1nation projects to irrigate arid 
western land. Se.ction 8 of that Act pro
vides that "nothing in this Act shall be 
construed aa affecting or intended to 
affect or to in any way interfere with the 
laws of any State or Territory relating to 
the control, ap,propriation, use, or distri
bution of water used in irrigation, . , . 
and the Secretary of the Interior in car· 
rying out the provisions of this Act, shall 
proceed in conformity with such laws 
. , . . " After lengthy hearings, the 
Board, having found that unappropri
ated water was available for the project 
during certain times of the year, ap
proved the Bureau's application, but at
tached 25 conditions to the permit (the 
most import.ant of which prohibited full 
impoundment until the Bureau was able 
to show a specific plan for use of the 
water) which the Board concluded were 
ne.cessary to meet California's statutory 
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water appropriation requirements. The 
United States then brought this action 
against petitioners (the State, the Board, 
and its me1nbers) seeking a declaratory 
judgment that the United States may 
in1pound whatever unappropriated water 
is necessary for a federal reclamation 
project without complying with state 
law. The District Court held that, as a 
matter of comity, the United States must 
apply to the State for an appropriation 
permit, but that the State must issue the 
permit without conditions if there is 
sufficient unappropriated water. The 
Court of Appeals affirmed, but held that 
§ 81 rather than comity, requires the 
United States to apply for a permit. 
Held: 

1. Under the clear language of § 8 and 
in light of its legislative history, a State 
may impose any condition on °control, 
appropriation, use or distribution of wa· 
ter" in a federal reclamation project that 
is not inconsistent with clear congressio
nal directives respecting the project. To 
the extent that petitioners would be pre
vented by dicta that may point to a 
contrary conclusion in Ivanhoe Irriga
tion District v McCracken, 357 US 275, 2 
L Ed 2d 1313, 78 S Ct 1174, City of 
Fresno v California, 372 US 627, 10 L Ed 
2d 28, 83 S Ct 996, and Arizona v Cali
fornia, 373 US 546, 10 L Ed 2d 542, 83 S 

I 
' 
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Ct 1468, from imposing conditions in this 
case that are not inconsistent with con
gressional directives authorizing the 
project in question, those dicta are disa~ 
vowed. 

2. Whether the conditions imposed by 
the Board in this case are inconsistent 
with congressional directives as to the 
New Melones Dam and issues involving 

the consistency of the conditions remain 
to be resolved. 
558 F2d 1347, reversed and remanded. 

Rehnquist, J., delivered the opinion of 
the Court, in which Burger, C. J., and 
Stewart, Blackmun, Powell, and Stevens, 
JJ., joined. White, J., filed a dissenting 
opinion, in which Brennan and Mar· 
shall, JJ ., joined. 

APPEARANCES OF COUNSEL 

Roderick E. Walston argued the cause for petitioners. 
Stephen R. Barnett argued the cause for respondent. 
Briefs of Counsel, p 1338, infra. 

OPINION OF THE COURT 

[438 us 647] 
Mr. Justice Rehnquist delivered 

the opinion of the Court. 
[1a] The United States seeks to 

impound 2.4 million acre-feet of wa
ter from California's Stanislaus 
River as part of its Central Valley 
Project. The California State W ;tter 
Resources Control Board ruled that 
the water could not be allocated to 
the Government under state law un
less it agreed to and complied with 
various conditions dealing with the 
water's use. The Government then 
sought a declaratory judgment in 
the District Court for the Eastern 
District of California to the effect 
that the United States can impound 
whatever unappropriated water is 
necessaty for a federal reclamation 
project }vithout complying with state 
law. Th' District Court held that, as 
a mattif" of comity, the United 
States dtust apply to the State for an 
appropriation permit, but that the 
State must issue the permit without 
condition if there is sufficient unap
propriated water. 403 F Supp 874 
(1975). The Court of Appeals for the 
Ninth Circuit affirmed, but held that 
§ 8 of the Reclamation Act of 1902, 
32 Stat 390, as codified 43 USC 
§§ 372, 383 r 43 uses §§ 372, 383], 
rather than comity, requires the 
United States to apply for the per-

mit. 558 F2d 1347 (1977). We 
granted certiorari to review the deci
sion of the Court of Appeals insofar 
as it holds that California cannot 
condition its allocation of water to a 
federal reclamation project. 434 US 
984, 54 L Ed 2d 477, 98 S Ct 608 
(1977). We now reverse. 

[438 us 648] 
I 

Principles of comity and federal
ism, which the District Court and 
the Court of Appeals referred to and 
which have received considerable at
tention in our decisions, are as a 
legal matter based on the Constitu
tion of the United States, statutes 
enacted by Congress, and judge
made law. But the situations invok
ing the application of these princi
ples have contributed importantly to 
their formation. Just as it has been 
truly said that the life of the law is 
not logic but experience, see 0. 
Holmes, The Common Law 1 (1881), 
so may it be said that the life pf the 
law is not political philosophy but 
experience. 

The very vastness of our territory 
as a Nation, the different times at 
which it was acquired and settled, 
and the varying physiographic and 
climatic regimes which obtain in its 
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different parts have all but necessi
tated the recognition of legal distinc
tions corresponding to these differen
ces. Those who first set foot in North 
America from ships sailing the tidal 
estuaries of Virginia did not con
front the same problems as those 
who sailed flat boats down the Ohio 
River in search of new sites to farm. 
Those who cleared the forests in the 
old Northwest Territory faced to
tally different physiographic prob
lems from those who built sod huts 
on the Great Plains. The final ex
pansion of our Nation in the 19th 
century into the arid lands beyond 
the hundredth meridian of longi
tude, which had been shown on 
early maps as t.he "Great American 
Desert," brought the participants in 
that expansion face to face with the 
necessity for irrigation in a way that 
no previous territorial expansion 
had. 

In order to correctly ascertain the 
meaning of the Reclamation Act of 
1902, we must recognize the obvious 
truth that the history of irrigation 
and reclamation before that date 
was much fresher in the minds of 
those then in Congress than it is to 
us today. "[T]he afternoon of July 
23, 1847, was the true date of the 
beginning of modern irrigation. It 
was on that afternoon that the first 
band of Mormon pioneers built a 
small 

[438 us 6491 
dam across City Creek near 

1. A. Golze, Reclamation in the United 
States 6 (2d ed 1961). The author was at the 
time of pllblication the Chief Engineer of the 
California Department of Water Resources 
and had been formerly Assistant Commis
sioner of the U.S. Bureau of Reclamation. 

2. Id., at 6-12. 

3. Id., at 12-13. Private development has 
continued to be a major contributor to the 
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the present site of the Mormon Tem· 
ple and diverted sufficient water to 
saturate some 5 acres of exceedingly 
dry land. Before the day was over 
they had planted potatoes to pre· 
serve the seed."' During the subse
quent half century, irrigation ex· 
panded throughout the arid States of 
the West, supported usually by pri· 
vate enterprise or the local commu
nity.' By the turn of the century, 
however, most. of the land which 
could be profitably irrigated by such 
small-scale projects had been put to 
use. Pressure mounted on the Fed
eral Government to provide the 
funding for the massive projects that 
would be needed to complete the 
reclamation, culminating in the Rec
lamation Act of 1902.3 

The arid lands were not all suscep
tible of the same sort of reclamation. 
The climate and topography of the 
lands that constituted the "Great 
American Desert" were quite differ· 
ent from the climate and topography 
of the Pacific Coast States. As noted 
in both United States v Gerlach Live 
Stock Co., 339 US 725, 94 L Ed 1231, 
70 S Ct 955, 20 ALR2d 633 (1950), 
and Ivanhoe Irrigation District v 
McCracken, 357 US 275, 2 L Ed 2d 
1313, 78 S Ct 1174 (1958), the latter 
States not only had a more pro
nounced seasonal variation and pre
cipitation than the intermountain 
States, but the interior portions of 

reclamation of the West. From 1902 to 1950, 
federal reclamation projects increased the 
amount of irrigated land by 5,700,000 acres. 
This still only accounted, however, for approx
imately one-fifth of the irrigated acreage in 
the 17 Western States covered by the Recla
mation Act of 1902. During the same period 
from 1902 to 1950, private reclamation 
opened up over 10,000,000 acres for irrigation. 
Id., at 14, Table 1-1. 
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California had climatic advantages "[N]othing in this Act shall be 
which many of the inter-mountain construed as affecting or intended 
States did not. to affect or to in any way interfere 

"The prime value in our na- with the laws of any State or Ter-
tional economy of the lands of ritory relating to the control, ap-
summer drought on the Pacific propriation, use, or distribution of 
coast is as a source of water used in irrigation, or any 

(438 us 650] vested right acquired thereunder, 
plant products that and the Secretary of the Interior, 

require mild winters and long in carrying out the provisions of 
growing seasons. Citrus fruits, the this Act, shall proceed in conform-
less hardy deciduous fruits, fresh ity with such laws, and nothing 
vegetables in winter-these are herein shall in any way affect any 
their most important contributions right of any State or of the Fed-
at present. Rainless summers eral Government or of any land-
make possible the inexpensive dry- owner, appropriator, or user of 
ing of fruits, which puts into the water in, to, or from any inter-
market prunes, raisins, dried state 
peaches, and apricots. In its pres
ent relation to American economy 
in general, the primary technical 
problem of agriculture in the Pa
cific Coast States is to make in
creasingly more effective use of 
the mild winters and the long 
growing season in the face of the 
great obstacle presented by the 
rainless summers. To overcome 
that obstacle supplementary irri
gation is necessary. Hence the key 
position of water in Pacific Coast 
agriculture."4 

If the term "cooperative federal-
ism" had been in vogue in 1902, the 
Reclamation Act of that year would 
surely have qualified as a leading 
example of it. In that Act, Congress 
set forth on a massive program to 
construct and operate dams, reser
voirs, and canals for the reclamation 
of the arid lands in 17 Western 
States. Reflective of the "cooperative 
federalism" which the Act embodied 
is § 8, whose exact meaning and 
scope are the critical inquiries in 
this case: 

4. U. S. Department of Agriculture, Climate 
and Man at 204 (1941). For a general descrip
tion of water condit.ions in California and the 

(438 us 651] 
stream or the wat<ts thereof: Pro
vided, that the riglj.t to the use of 
water acquired under the provi
sions of this Act shall be appurte
nant to the land irrigated, and 
beneficial use shall be the basis, 
the measure, and the limit of the 
right." 32 Stat 390 (emphasis 
added). 

Perhaps because of the cooperative 
nature of the legislation, and the 
fact that Congress in the Act merely 
authorized the expenditure of funds 
in States whose citizens were gener
ally ani<ilous to have them expended, 
there hts not been a great deal of 
!itiga:iof involving the meaning of 
its lfH~age. Indeed, so far as we 

i
.· 1 · 11,llthe first case to come to this 
. u idvo!ving the Act at all was 

I ke v Fox, 300 US 82, 81 L Ed 525, 

i 
412 (1937), and the first case 

r uire construction of § 8 of the 
t as United States v Gerlach 
e t;ltock Co., supr11, decided ne11rly 

:; 

Califof.nlens' answef to them, see E. Cooper, 
Aqueduct Empire (1968). 
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half a century aft.er the ehadment ,. state!.·· agency, her.·e. the California 
of the 1902 statute.' State! Water Resources Control 

The New Melones Dam, which , Board, to appropri:ite the water that 
this litigation concerns, is part of ! would be 1mpm.m1ed by the Dam 

i California Central Valley Proj- · and later used for i.·.,,reclamat10n.' Af
' the largest reclamation project ter lengthy hearf'gs, the State 

t authorized under the 1902 Act.' Board found thaq unappropriated 
1J,e Dam, which will impound 2.4 water was availaijle for the New 
ulillion acre-feet of water of Califor- Melones Dam duri,hg certain times 
nia's Stanislaus River has the multi- of the year. Although it therefore 

y ' ' pfe purposes of flood control, irriga- approved the Bureau's applications, 
ti0n, municipal use, industrial use, the State Board attached 25 condi
power, recreation, water-quality con- tions to the permit. California State 
t~ol, and the protection of fish and Water Resources Control Board, De
wildlife. The waters of the Stanis- cision 1422 (Apr. 14, 1973). The most 
l>litls River that will be impounded important conditions prohibit full 
behind the New Melones Dam arise impoundment until the Bureau is 
and flow solely in California. able to show firm commitments or 

' 
[438 us 652] at least a specific plan, for the use of 

The United States Bureau of Rec- the water.' The State Board 
lamation, as it has with every other [438 us 653] 
federal reclamation project, applied 
for a permit from the appropriate 

5. Section 8 of the 1902 Reclamation Act 
has been addreS8ed in only six cases decided 
by this Court. See Nebraska v Wyoming, 295 
US 40, 79 L Ed 1289, 55 S Ct 568 (1935); 
Nebraska v Wyoming, 325 US 589, 89 L Ed 
1815, 65 S Ct 1332 (1945); United States v 
Gerlach Live Stock Co. 339 US 725, 94 L Ed 
1231, 70 S Ct 955, 20 ALR2d 633 (1950); 
Ivanhoe Irrigation Dist. v McCracken, 357 US 
275, 2 L Ed 2d 1313, 78 S Ct 1174 (1958); City 
of Fresno v California, 372 US 627, 10 L Ed 
2<l 28, 83 S Ct 996 (1963); Arizona v Califor
nia, 373 US 546, 10 L Ed 2d 542, 83 S Ct 1468 
(1963). 

6. The New Melones Dam was authori1,ed 
by the Flood Control Acts of 1944 and 1962, 
58 Stat 901, 76 Stat 1191. As in the case of all 
other reclamation projects, Congress specifi
cally directed that the Dam be constructed 
and operated "pursuant to the Federal recla
mation laws," 76 Stat 1191, the principal one 
of which is the Reclamation Act of 1902. 

7. Under California law, any person who 
wishes to appropriate water must apply for a 
permit from the State Water Resources Con
trol Board. Cal Water Code Ann §§ 1201 and 
1225 (West 1971). The Board is to issue a 
per1nit only if it determines that unappropri
ated water is available and that the proposed 
use is both 0 reasonable" and '~beneficial" and 
best conserves "the public interest." §§ 1240, 
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con
cluded that without such a specific 

1255, nnd 1375; Cal Const, Art 10, § 2. In 
determining whether to issue a permit, the 
Board is to consider not only the planned use 
of the water but also alternative uses, includ
ing enhancement of water quality, recreation, 
and the preservation of fish and wildlife. Cal 
Water Code Ann §§ 1242.5, 1243, and 1257 
(West 1971). The Board can also impose such 
conditions in the permit as are necessary to 
insure the "reasonable" and "beneficial" use 
of the water and to protect "the public inter
est."§§ 1253 and 1391. 

B. Other conditions prohibit collection of 
water during periods of the year when unap
propriated water is unavailable; require that 
a preference be given to water users in the 
water basin in which the New Melones Dam 
is located; require storage releases to be made 
so as to 1naintain maximum and minimum 
chemical concentrations in the San Joaquin 
River and protect fish and wildlife; require 
the United States to provide means for the 
release of excess waters and to clear vegeta~ 
tion and structures from the reservoir sites; 
require the filing of additional reports and 
studies; and provide ·for access to the project 
site by the State Board and the public. Still 
other conditions reserve jurisdiction to the 
Board :to impose further conditions on the 
appropriations if necessary to protect the 
"beneftcial use" of the water involved. The 
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plan of beneficial use the Bureau R<icky M<lntains on the east and 
had failed to meet the California tl\t Sier,.· Nevada an<l Cascade 
statutory requirements for appropri- Ri· ges§o .· .t. he west, were·····. forced to 
ation. t · s ·· clusion. In it~ place, the 

"The limited unappropriat.'.kd d rin prior apltopriation, li'ed ·· · neficial use ofithe water, water resources of the State t h 1 1 
should not be committed to ~' ar se roug [4~c~s ~:~o'is, aws, 
applicant in the absence of a nd judicial decisions. Even in 
showing of his actual need for e ly stage ~f the development 
water within a reasonable timejin rn wate~ Jaw, before many 
the future. When the evidence in- estern States had been ad-
dicates, as it does here, that an mitt ; o the Union, Congress defer
applicant already has a right to red f!P the growing local law. Thus, 
sufficient water to meet his needs in B~der v Wat~r Co. 101 US 274, 
for beneficial use within the fore- 25 L Ed 790 (1$79), the Court ob
seeable future, rights to additional ~erved that lqcal appropriation 
water should be withheld and that lights were "rigJ:tts which the gov
water should be reserved for other '°nment had, byi its conduct, recog
beneficial uses." Id., at 16. zed and enc~uraged and was 

ound to protecti• Id., at 276, 25 L 
II Ed 790. ! 

The history of the relationship be
tween the Federal Government and 
the States in the reclamation of the 
arid lands of the Western States is 
both long and involved, but through 
it runs the consistent thre.ad of pur
poseful and continued deference to 
state water law by Condress. The 
rivers, streams, and lakes bf Califor
nia were acquired by the United 
States under the 1848 Treaty of 
Guadalupe Hidalgo with the Repub
lic of Mexico, 9 Stat 922. Within a 
year of that treaty, the California 
gold rush began, and the settlers in 
this new land quickly realized that 
the riparian doctrine qf water rights 
that had served well ~n the humid 
regions of the East w6uld not work 
in the arid lands of thli West. Other 
settlers coming into t~e intermoun
tain wea, the vast b8'1in and range 
country which lies 'between the 

} 

In 1850, CalifJrnia was admitted 
as a State to the Union "on an equal 
footing with the original States in 
all respects whatever." 9 Stat 452. 
While § 3 of the 1 Act admitting Cali
fornia to the Union specifically re
served t~ the United States all "pub
lic lanillj" within the limits of Cali
fornia, no provision was made for 
the unappropriated waters in Cali
fornia's · streams and rivers. One 
school of ~egal commentators held 

ithe view 1j/iat, under the equal-foot
fing doctrfle, the Western States, 
'upon their admission to the Union, 
acquired exclusive sovereignty over 
;the unappropriated waters in their 
'streams. In 1903, for example, one 
.~.· ... ea. ding exp·. ert on rEf. lamation and 
'water law observed ,that "[i]t has 
fteretofore been ass~med that the 
authority of each State in the dis
posal of the water-supply within its 

United States did not chait,nge any of the the federal declaratory action that is now 
conditions under state law,' but instead filed before us. 
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borders was unquestioned and su-. l [ 47 L Ed 1156, 23 S Ct 685]; and 
prerne, and two of the States have ~ Colorado by its legislation has rec
constitutional provisions asserting · ognized the right of appropriating 
absolute ownership of all water-sup- the flowing waters to the purposes 
plies within their bounds." E. Mead, of irrigation." Id., at 92 and 95. 
Irrigation Institutions 372 (1903).' 
Such commentators were not with
out some support from language 

[438 us 655] 
in 

contemporaneous decisions of this 
Court. See S. Wiel, Water Rights in 
the Western States §§ 40-43, pp 84-
95 (2d ed 1908). Thus, in Kansas v 
Colorado, 206 US 46, 51 L Ed 956, 27 
S Ct 655 (1907), the Court noted: 

"While arid lands are to be found 
mainly, if not only in the Western 
and newer States, yet the powers 
of the National Government 
within the limits of those States 
are . the same (no greater and no 
less) than those within the limits 
of the original thirteen. 

"In the argument on the demur. 
rer counsel for plaintiff endeav; 
ored to show that Congress had 
expressly imposed the common 
law on all this territory prior to 
its formation into States. . . . But 
when the States of Kansas and 
Colorado were admitted into the 
Union they were admitted with 
the full powers of local sovereignty 
which belonged to other States, 
Pollard v Hagan, (3 How 212,] (11 
L Ed 565]; Shively v Bowlby, (152 

· US 1,] (38 L Ed 331, 14 S Ct 548]; 
Hardin v Shedd, 190 US 508, 519, 

9. Dr. Elwood Mead was Chief of Irrigation 
Investigations for the Department of Agricul~ 
ture at the time of his treatise's publication. 
Dr. Mead was a principal witness before Con· 
gress during the hearings -:on the Reclamation 
Act of 1902 and later became Commissioner 
of Reclamation, serving in that position from 
1924 until his death in 1936. 

Three Western States ljave adopted consti· 
tutional provisions asserting absolute owner· 
ship over the waters in t11'eir States. See Colo 
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And see United States v Rio Grande 
Darn & Irrig. Co. 17 4 US 690, 702-
703, and 709, 13 L Ed 1136, 19 S Ct 
770 (1899). 

As noted earlier, reclamation of 
the arid lands began almost immedi
ately upon the arrival of pioneers to 
the Western States. Huge sums of 
private money were invested in sys
tems to transport water vast dis
tances for mining, agriculture, and 
ordinj>.ry consumption. Because a 
very high percentage of land in the 
West belonged to the Federal Gov
ernment, the canals and ditches that 
carried this water frequently crossed 

[438 us 6561 
federal land. In 1862, Congress 
opened the public domain to home
steading. Homestead Act of 1862, 12 
Stat 392. And in 1866, Congress for 
the fi19t time expressly opened the 
rninerJl lands of the public domain 
to extloration and occupation by 
mined. Mining Act of 1866, ch 262, 
14 Stat 251. Because of the fear that 
these Acts might in some way inter
fere with the water rights and sys
tems that had grown up under state 
and local law, Congress explicitly 
recognized and acknowledged the lo
cal law: 

"[W]henever, by priority of posses
sion, rights to the use of water for 

Const, Art 16, § 5; ND Const, Art 17, § 210; 
Wyo Const, Art 8, § 1. Other States have 
asserted ownership by statute. See, e.g., Idaho 
Code § 42-101 (1977). The courts of these 
States have upheld these provisions on the 
ground that the States ·gained absolute domin~ 
ion over their nonnavigable waters upon their 
admission to the Union. See, e.g., Stockman v 
Leddy, 55 Colo 24, 27-29, 129 P 220, 221-222 
(1912); Farm Investment Co. v Carpenter, 9 
Wyo 110, 61 P 258 1900). 

i 
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mining, agricultural, ma~. factur- . desert lands in th West and made it 
ing, or other purposes, ha vested Aclear that such clamation would 

and accrued, and the s. . . e are lli·. generally fo.l. low····s te water law. In 
recognized and acknowl ged by the Desert Lanll ct of 1877, Con! 
the local customs, laws, · and the ess provided JI he homesteadin~ 
decisions of courts, the p()ssessors · of arid public la ' · in larger tracts ! 
and owners of such vevd rights ~ ! 
shall be maintained an . pr.· otected "by [the hi>l}l ader's] ~onducting 

period of· :J:ars [a r filing a' in the same." § 9, 14 Sta 253. water u £ t ··.·same,. f' .... · ithi~ the 

The Mining Act of 186~ was· not declarati ido so] Provided . 
itself a grant of water ri~ts pursu- however right the use' 

~~~r~0 o~~~~:~. l~i:; l~~t~\~ '~a ~~l~ ?!gw:~:rs e . . te~~:~l fo~0::C~~~ 
untary recognition of a ~reexisting the amo t of fater actually ap-
right of possession, consj;ituting a propriate , and' necessarily used 
valid claim to its continOed use.' " for he . rpose of irrigation and 
United States v Rio GranUe Dam & rec mation: and all surplus water 
Irrig. Co., supra, at 705,j 43 L Ed and above such actual appro-
1136, 19 S Ct 770. Congref intended 'on and f e, together with 
"to recognize as valid the ccustomary the a*er of a lakes, rivers and 
law with respect to the ut of water oth ft!ources of water supply 
which had grown up am · g the oc- up tt publi lands and not nav-
cupants of the public Ian . under the igabl~, hall remain '8nd be held 
peculiar necessities of tl:ieir condi- free fo the appropria,"tion and use 
tion."10 Basey v Gallaghef, 20 Wall of the ublic for irrigation, mining 
670, 684, 22 L Ed 452 (1875). See and uf,turing JiJirposes sub-
Broder v Water Co., supfa, at 276, ject to.· xis g rights .. =' Ch 107, 19 
25 L Ed 790; Jennison v 1£i,'.'rk, 98 US ,. Stat 37;7 (e: phasis ad~ed). 
453, 459-461, 25 L Ed 240~1(1879). 11 ,

1
',·, • !! 

1 . his Court had a opportunity 
[438 us 657] · to construe e 1877 esert Land 

In 1877, Congress took its first Act before. n Cali~ ia Oregon 
step toward encouraging the recla- Power Co. rtland Ce-
mation and settlement of the public ment Co. 29 L Ed 1356, 

[ 
10. Senator Stewart, the nfost vocal of the 

1866 Act's supporters, notef during debate 
that § 9 "confirms the rights to the use of 
water ... as established by local law and the 
decisions of the courts. In short, it proposes 
no new system, but sanctions, regulates, ~nd 
confirms a system to which the people fare 
devotedly attached." Cong Globe, 39th Jg, 
1st Seas, 3227 (1866) (emphasis added). 

11. Four years later, in the Act of Ju 9, 
1870, 16 Stat 218, Congress reaffirmed at 
occupants of federal public land woul ,, be 
bound by state water law, by providing that 
"all patents granted, or preemption or home-

Steads _allo*-'ed, shall be subj to any vested 
and accrued water rights." · effect of the 
1866 ""!' 1870 Acts was not .... ited to rights 
;p. rev .. iofi acquired. "They re&ch[ed] -?nto th··.· 
future ell, and approve[d] and coUfirm[ed] 
the;, poli of appropriation for __ a c4:tl I 
~se,; as recognized by local rules and , 
;an4 the legislation apd judic_ial, f 
the~arid-land states, a:s the teat -
of Jirlvate rights in 8'id to the qon-
waters on the public domain." C,,Jifi 
gon Power Co. v Beaver Portlan9 
295 US 142, 155, 79 L Ed 1356,i' 55 
(1935). 
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55 S Ct 725 (1935), Mr. Justic!' Suth

erland" explained that, throI.·· .•. h this language, Congress 
[438 us 658] 

"effected a severance of all . aters 
upo!i! the public domain, not ereto-

for1 ... appropriated, from the l~ .. nd it
self Id., at 158, 79 L Ed 1354, 55 S 
Ct 25. The nonnavigable l,;,at'lls 
theiltby severed were "resen4'd 1'\r 
the ·~se of the public uqder tJik, laws 
of t~e states and territfries." Id., at 
162.~ Congress' purpose~• w'lt' not to 
fedehlize the prior- ptbpriation 

doctr •.•. ine already evolvi .,g un•·. der 1tJ·. -

cal law. Quite the opposite: I 
"What we hold is that fo)lowirfg 
the act of 1877, if not befere, all 
non-navigable waters then la part 
of the public domain became pub
lici juris, subject to the plenary 
control of the designated states, 
including those since created out 
of the territories named, with the 
right in each to determine for it
self to what extent the rule of 
appropriation or the common-law 
rule in respect of riparian rights 
should obtain. For since 'Congress 
cannot enforce either rule upon 
any state,' Kansas v Colorado, 20 
US 46,n94, (51 L Ed 956, 27 S 
655], t~ full power of choice mu 
remainlwith the state. The Deser 
Land • t does not bind or purpor 
to bind the states to any policy. It. 
simply ecognizes and gives sane-I 
tion, in o far as the United States• 
and it future grantees are con
cerned, o the state and local doc
trine o appropriation, and seeks 
to rem e what otherwise might 

be an impediment to its full and 
successful operation. See Wyoming 
v Colorado, 259 US 419, 465, (66 L 
Ed 999, 42 S Ct 552)." Id., at 163-
164, 79 L Ed 1356, 55 S Ct 725. 

See also Gutierres v Albuquerque 
Land & Irrig. Co. 188 US 545, 552-
553, 47 L Ed 588, 23 S Ct 338 (1903); 
Ickes v Fox, 300 US 82, 95, 81 L Ed 
525, 57 S Ct 412 (1937); Brush v 
Commissioner, 300 US 352, 367, 81 L 
Ed 691, 57 S Ct 495 (1937). 

(438 us 659] 
Congress next addressed the task 

of reclaiming the arid lands of the 
West 11 years later. The opening of 
the arid lands to homesteading 
raised the specter that settlers 
might claim lands more suitable for 
reservoir sites or other irrigation 
works, impeding future reclamation 
efforts. Congress addressed this prob
lem in the Act of Oct. 2, 1888, 25 
Stat 527, which provided: 

"(A]ll the lands which may hereaf
ter be designated or selected by 
such United States surveys for . 
sites for reservoirs, ditche, or ca
nals for irrigation purposes and all 
the lands made susceptible of irri
gation by such reservoirs, ditches 
or canals are from this time 
henceforth hereby reserved from 
sale as the property of the United 
States, and shall not be subject 
after the passage of this act, to 
entry, settlement or occupation 
until further provided by law." 

Unfortunately, this language, which 
had been hastily drafted and passed, 

12. Mr. Julice Sutherland had grown up in' to make a conspicuous contribution" in this 
Utah and was very familiar with the West. assignment. J. Paschal, Mr. Justice Suther-
erners' efforts to tame the desert. Elected to · land: A Man Against the State 43 (1951). T 
Congress in 1900, Sutherland was assigned to ¥ Sutherland was one of the principal partici~ ~ 
the Committee on Irrigation. According to his ~ pants in the forn1ulntion of the Reclamation 
biogropher, Sutherlund's "inlin1utc knowledge · Act of 1902. Id., at 44. 
of the water problem in the Vj est enabled him 
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had the practical effect of reserving an •. f ii>.. , .• aterals . . . ; Provided, , 
all of the public lands in the West T 'I . the privilege herein 
from settlement." As a result, "there gnr,ti' fh ... all not be construed to 
came a perfect storm of indignation intfJrfi !with the control of water 
from the people of the West, which for fr. ation and other purposes 
resulted in the prompt repeal of the under authority of the respective 
extraordinary [1888) provision." 29 , States or Territories." 26 Stat 
Cong Rec 1955 (1897) (statement of 1101 (emphasis added). 
Cong. McRae). In the Act of Aug. 30, 
1890, 26 Stat 391, Congress repealed 
the 1888 provision except insofar as 
it reserved reservoir sites. Then, in 
the Act of Mar. 3, 1891, 26 Stat 
1101, as amended, 43 use § 946 [43 
USCS § 946]. Congress provided for 
rights-of-way across the public lands 
to be used by "any canal or ditch 
company formed for the purpose of 
irrigation." The apparent purpose of 
the 1890 and 1891 Acts was to re
serve reservoir sites from settlement 
but to open them for use in reclama
tion projects." As before, Congress 
expressly indicated 

[438 us 660] 
that the reclama

tion would · be controlled by state 
water law:" 

"[T]he right of way through the 
public lands and reservations of 
the United States is hereby 
granted . . . for the purpose of 
irrigation . . . , to the extent of 
the ground occupied by the water 
of the reservoir and of the canal 

13. See 29 Cong Rec 1948 (1897) (discussion 
by Cong. Lacey); id., at 1955 (discussion by 
Cong. McRae). 

14. Ibid. And see Report to the Secretary of 
Interior on the Blue Water Land & Irrigation 
Co. by the Acting Commissioner of· the Gen
eral Land Office, Nov. 23, 1895. 

l!S. Congress' intent was reflected in con
temporary administrative decisions. AccOrd
ing to the Department of the Interior, the 
1891 Act "relegate[ d] the matter of appropria
tion and control of all natural sources.· of 
water supply in the state of California to the 

The Secretary of the Interior, un
fortunately, interpreted the 1890 

, and 1891 Acts ~ reserving govern
. mentally surveyed reservoir sites 

from use rather' than for use. Con
gress rectified this interpretation in 
the Act of Feb. 26, 1897, ch 335, 29 
Stat 599, which provided: 

"[A]ll reservoir sites reserved or to, 
be reserved shall be open to L1s0!. 
and occupation under the right-ofl 
way Act of March third, eighteeqf!.' 
hundred and ninety-one. And anJI 
State is hereby . authorized to im]i 
prove and occupy such reservoiijl 
sites to the same extent as an 
individual or 

[438 us 661] 
private corporation, under such 
rules and regulations as the Secre
tary of the Interior may prescribe: 
Provided, That the charges for wa
ter coming in whole or part from 
reservoir sites used or occupied 
under the provisions of this Act 
shall always be subject to the con
trol and regulation of the respec-

authority of that state. The act of March 3, 
1891, ·fdeala: only with the right of way over 
the pUblic lands to be used for the purposes of 
irri1g· on, le.' aving the dispositi.on of the water 
to t stat<j." H. H. Sinclair, 18 ID 573, 574 
(1894 In a circular of the same period ex~ 
plaini g the 1891 Act, the Interior Depart
ment oted that the "control of the flow and 
use o the water is . , . a matter exclusively 
underfState or Territorial control, the matter 
of administration within the jurisdiction of 
this Department being limited to the approval 
of maps carrying thei right of way over the 
public lands." 18 ID 168, 169-170 (1894). 
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tive States and Territories in 
which such reservoirs are in whole 
or part situate." 

The final provision of the 1897 Act 
was proposed as a floor amendment 
by Representative, later Speaker, 
Cannon to expressly preserve States' 
control over reclamation within 
their borders. It was clearly the 
opinion of a majority of the Con
gressmen who spoke on the bill, 
however, that such an amendment 
was unnecessary except out of an 
excess of caution-" According to Con
gressman Lacey, Chairman of the 
House Committee on Public Lands 
and a principal sponsor of the 

[438 us 662] 
1897 Act, 

the water through which the recla
mation would be accomplished 

"does not. belong to the [Federal] 
Government. The reservoirs in 
which the water is stored belong 
to the Government, but the water 
belongs to the States and will be 
controlled by them. The amend
ment proposed by the gentleman 
from Illinois [Mr. CANNON] re
lieves this measure from all possi
ble doubt upon that subject. J 
think there could be no doubt any
how, but this amendment takes 
away the possibility of any ques
tion being raised as to the right ~f 

16. "A reservoir site without water is en
tirely useless. The water is t.he particular 
thing in question, and the waters are con
trolled by the States through which they flow, 
and not by the United States of America. 
These arc surfnce waters, the waters of sn1all 
streams not navigable, and the States control 
them. 

"[T]he United States does not control the 
water. It controls only the reservoir sites in 
which the water may be collected. The water 
is under the control of the States." 29 Cong 
Rec 1948-1949 (1897) (Cong. Lacey). "It is the 
State alone that owns and controls the water, 
under the constitution of our States; and I 
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the States and Territories to regu
late and control the management 
and the price of the water." 29 
Cong Rec 1952 (1897). 

Congressn1an Lacey's statement 
found reflection in contemporaneous 
decisions of this Court holding that, 
with limited exceptions not relevant 
to reclamation, authority over intra
state waterways lies with the States. 
In United States v Hio Grande Dam 
& Irrig. Co., supra, for example, New 
Mexico's authority to adopt a prior 

. appropriation system of water rights 
for the Rio Grande River was chal
lenged. The Court unhesitatingly 
held that "as to every stream within 
its dominion a State may change 
[the] common law rule and permit 
the appropriation of the flowing wa
ters for such purposes as it deems 
wise." The Court noted that there 
are two limitations to the States' 
exclusive control of its streams-re
served rights "so far as least as may 
be necessary for the beneficial uses 
of the government property," 174 
US, at 703, and the navigation servi
tude. The Court, however, was care
ful to emphasize with respect to 
these limitations on the States' 
power that, except where the re
served rights or navigation servitude 
of the United States are invoked, the 
State has total authority over its 
h1ternal waters. "Unquestionably 

sl(J.ppose that is true under the laws of every 
S.!ate." Id., at 1951 (Cong. Bell). "The amend· 
rnent which has been proposed by the gentle
man from Illinois [Mr. CANNON], and adopted, 
really serves no purpose, because it merely 
reenacts the existing law, It would be the law 
even if the act of 1891 were not in existence. 
The waters belong to the States. The United 
States Government has always recognized 
that, and the States have enacted legislation 
directly controlling the use of the waters." Id., 
at 1952 (Cong. Shafroth), Only Congressman 
Terry, who unsuccessfully opposed the bill, 
suggested the contrary. In his view, the Fed· 
eral Government could use its control of the 
land to regulate the price of the water stored. 
See id., at 1949-1950. ' 
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the State . . . has a right to appro
priate its waters, and the United 
States may not question such appro
priation, unless thereby the naviga
bility of the [river] be disturbed." Id., 
at 709, 43 L Ed 1136, 19 S Ct 770. 

[438 us 663] 
Similarly, in Kansas v Colorado, 

206 US 46, 51 L Ed 956, 27 S Ct 655 
(1907), the United .States claimed 
that it had a right ih the Arkansas 
River superior to that of Kansas and 
Colorado stemming fyom its power 
"to control the wholii system of the 
reclamation of aridl lands." The 
Court disagreed and held that state 
reclamation law must prevail. The 
United States, of course, could ap
propriate water and build projects to 
reclaim its own public lands. "As to 
those lands within the limits of the 
States, at least of the Western 
States, the National Government is 
the most considerable.owner and has 
power to dispose of 1and make all 
needful rules and regulations re
specting its property." Id., at 92, 51 
L Ed 956, 27 S Ct 655. But federal 
legislation could not "override state 
laws in respect to the general sub
ject of reclamation." Ibid. "[E]ach 
State has full jurisdiction over the 
lands within its borders, including 
the beds of streams l'\,lld other wa
ters.'' Id., at 93, 51 L ~ 956, 27 S Ct 
655. With respect to I the question 
that had been prei·nted in Rio 
Grande Dam & Irrig. . o., the Court 
reaffirmed that each . tate "may de
termine for itself wht)ther the com
mon law rule in respect to riparian 

17. See A. Golze, Reclrunation in the United 
States 9-23 (1961). 

18. "The pioneer settlers on the arid public 
domain chose their homes along streams fro1n 
which they could themselves divert the water 
to reclaim their holdings. Such opportunities 
are practically gone. There remain, however, 
vast areas of public land which can be made 
available for homestea~settlement, but only 

rights or that doctrine which obtains 
in the arid regions of the West of 
the appropriation of waters for the 
purposes of irrigation shall control. 
Congress cannot enforce either rule 
upon any State." Id., at 94, 51 L Ed 
956, 27 S Ct 655. 

III 

It is against this background that 
Congress passed the Reclamation 
Act of 1902. With the help of the 
1891 and 1897 Acts, private and 
state reclamation projects had gone 
far toward reclaiming the arid 
lands, 17 but massive projects were 
now needed to complete the goal and 
these were beyond the means of pri
vate companies and the States. In 
1900, therefore, all of the major po
litical parties endorsed federal fund
ing of reclamation projects. While 
the Democratic Party's platform 
specified none of the attributes of a 
federal program other than to rec
ommend that it be "intelligent,'' 

[438 us 664] 
K. Porter & D. Johnson, Na

tional Party Platforms 115 (2d ed 
1961), the Republicans specifically 
recommended that the reclamation 
program "reserv[e] control of the 
distribution of water for irrigation to 
the respective States and territo
ries.'' Id., at 123. In his first message 
to Congress after assuming the Pres
idency, Theodore Roosevelt contin
ued the cry for national funding of 
reclamation and again recommended 
.that state law control the distribu
. .tion of water." 

JJ>y reservoirs and main-line canals impractica
rble for private enterprise. These irrigation 
&works should be built by the National Gov
Pernment. The lands reclaimed by them should 
be reserved by the Government for actual 
settlers, and the cost of cOnstruction should so 
far as po .. ible be repaid by the land re
claimed. The distribution of the water, the 
division of the streams among irrigators, 
should be left to the settlers themselves in 
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As a result of the public demand 
for federal teclamation funding, a 
bill was introduced into the 57th 
Congress to use the money from the 
sale of public lands in the Western 
States to build reclamation projects 
in those same States. The projects 
would be built on federal land and 
the actual construction and opera
tion of the projects would be in the 
hands of the Secretary of the Inte
rior. But the Act clearly provided 
that state water law would control 
in the appropriation and later distri
bution of the water. As originally 
introduced, § 8 of the Reclamation 
Act provided:" 

"[N]othing in this act shall be 
construed as affecting or intended 
to affect or to in any way interfere 
with 

[ 438 us 665] 
the laws of any 

State or Territory relating to the 
control, appropriation, use, or dis
tribution of water used in irriga
tion; but State and Territorial 
laws shall govern and control in 
the appropriation, use, and distri
bution of the waters rendered 
available by the works constructed 
under the provisions of this act: 
Provided, That the right to the use 
of water acquired under the provi
sions of this act shall be appurte
nant to the land irrigated, and 
beneficial use shall be the basis, 
the measure, and the limit of the 
right." 

conformity with State Jaws and without inter~ 
ference witl1 those laws or with vested 
rights." HR Doc No. l, 57th CoJlg, let Seas, 
xxv111 (1901) (emphasis added). , 

19. In the House, § 8 was amended so as to 
provide, rather than that state law 0 shall 
govern and control," that "the Secretary of · 
the Interior, in carrying out the provisions of 
this Act, shall proceed in conformity with" 
state law "relating to the ctitrol, appropt;ia~ 
tion, use, or distribution of .,ater." According 
to Representative Newland8't who hnd intro-
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From the legislative history of the 
Reclamation Act of 1902, it is clear 
that state law was expected to con
trol in two important respects. First, 
and of controlling importance to this 
case, the Secretary would have to 
appropriate, purchase, or condemn 
necessarf water rights in strict con
formity with state law. According to 
Represeritative Mondell, the princi
pal spon~or of the reclamation bill in 
the Hou~e. once the Secretary deter
mined tpat a reclamation project 
was feasible and that there was an 
adequate supply of water for the 
project, "the Secretary of the Inte
rior would proceed to make the ap
propriation of the necessary water 
by giving the notice a11d complying 
with the forms of law of the State or 
Territory in which the works were 
located." 35 Cong Rec 6678 (1902) 
(emphasis added). The Secretary of 
the Interior could. not take any ac
tion in appropriat'jng the waters of 
the state streams i"which could not 
be undertaken bi an individual or 
corporation if it w~re in the position 
of the Governmei\.t as regards the 
ownership of its lands." HR Rep No. 
794, 57th Cong, 1st Sess, 7-8 (1902). 
Thus, in response to the 

(438 us 666] 
statement 

of an opponent to the bill that the 
Secretary would be allowed to con
demn water even if in violation of 
state law, Representative Mondell 
briskly responded: 1 

duced the original bill in the House, the 
original bill was "identical in its provisions, 
though differing some\vhat in phraseology,'' to 
the ultimate Act. 35 Cong Rec 6673 (1902). 
The bill may have been ame~ed to make 
clear the congressional intent tJat state la'! 
could not override the specific gdirectives of 
Congress that water rights woul; be appurte- ' 
nant to the land and would not be sold to 
ttacts of greater than 160 acre~. See id., at 
6674. See generally n 21, infra. 

f 

I 
I 
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"Whereabouts does the gentle- waters after leaving the reservoirs 
man find any such provision as he shall be vested in the States and 
is arguing? Whereabouts in the Territories through which such wa
bill is there anything that at- ters flow." Id., at 2222. As Senator 
tempts to give the Federal Govern- Clark went on to explain: 
ment any right to condemn or to 
take any water right or do any
thing which an individual could 
not do? Will the gentleman point 
out any place or any provision for 
the Federal Government to do an
ything that I could not do if I 
owned the public land? 

"Mr. RAY of New York. Do you 
say there is nothing in this bill 
that provides for condemriation? 

"Mr. MONDELLO The bill pro
vides explicitly that even an ap
propriation of water can not be 
made except under State Jaw" 35 
Cong Rec 6687 (1902) (emphasis 
added)."' 

[438 us 667] 
[2a, 3a] Second, once the waters 

were released from the Dam, their 
distribution to individual landown
ers would again be controlled by 
state law. As explained by Senator 
Clark of Wyoming, one of the princi
pal supporters of the reclamation 
bill in the Senate, "the control of 

20. Earlier in the debates, Representative 
Mondell observed that under the Reclamation 
Act the Secretary of the Interior would only 
have the power to conden1n water rights in 
compliance with state law. "In some of the 
arid States ... water rights can be condem
ned for the purposes contemplated in this bill, 
and in such States the Secretary of the Inte
rior would have as much authority to con
demn as any other individual, and no more. 
Where the State laws do not recognize the 
right to condemn property for the purposes 
contemplated in the act, it will not be con
demned, and there is the end of it . . . . 
[W]here the State laws do not authorize con
demnation, and project.a can not be carried on 
witho~t condemnation, those particular proj-

"[I]t is right and proper that the 
various States and Territories 
should control in the distribution. 
The conditions in each and every 
State and Territory are different. 
What would be applicable in one 
locality is totally and absolutely 
inapplicable in another. . . . In 
each and every one of the States 
and Territories affected, after a 
long series of experiments, after a 
due consideration of conditions, 
there has arisen a set of men who 
are especially qualified to deal 
with local conditions. 

"Every one of these States and 
Territories has an accomplished 
and experienced corps of engineers 
who for years have devoted their 
energies and their learning to a 
solution of this problem of irriga
tion in their individual localities. 
To take from these experienced 
men, to take from the legislatures 
of the various States and Territo
ries, the control of this question at 
the present time would be some-

ects will not be undertaken, and others, 
where there is no such obstacle, will."' 35 
Cong Rec 6680 (1902). 

In response to Representative Mondell's 
statement, Representative Ray asked whether 
he had "forgotten ... that they have in this 
bill a provision which purports to confer upon 
the Secretary of the Interior power to con
demn water and water rights for the purpose 
of carrying out this scheme." Representative 
Mondell responded that the power existed 
only "[ w Jherever the State law gives him 
authority to do so." Id., at 6688. 

Representative Sutherland also noted that 
the "Secretary must proceed in the condem
nation proceedings under the laws of the 
State." Id., at 6769. 

1033 



U.S. SUPREME COURT REPORTS 57 L Ed 2d 

thing little less than suicidal. 
They are the men qualified to deal 
with the question, the laws are 
written upon their statute books 
and read of all men, and in every 
one of these States and Territories 
the laws have been passed that 
most diligently regard the rights 
of the settler and of the farmer 
... " Ibid. 

As Representative Sutherland, later 

21. Congress did not intend to relinquish 
totn.l control of the actunl distribution or the 
reclamation water to the States. Congress 
provided in § 8 itself that the water right 
n1ust be appurtenant to the land irrigated 
and governed by beneficial use, and in § 5 
Congress forbade the sale of reclamation wn
ter to tracts of land of more than 160 acres. It 
is conceivable, of course, that Congress may 
not have intended to actually override state 
law when inconsistent with these other provi
sions but instead only intended to exercise a 
veto power over any reclamation project that, 
because of state law, could not be operated in 
compliunce with these provisions. A project 
simply would not be built by the Federal 
Government if such a conflict existed. As the 
House Report explained the workings of the 
160-acrc limilntion nnd the nppurt.enance re
quirement: 

"The character of the water rights contem
plated being clearly defined, the Secretary of 
the Interior would not be authorized to begin 
construction of works for the irrigation of 
lands in any State or Territory until satisfied 
that the laws of said State or Territory fully 
recognized and protected \Vater rights of the 
character contemplated. This feature of the 
bill will undoubtedly tend to uniformity and 
perfection of \.Yater laws throughout the re
gion affected." HR Rep No. 794, 57th Cong, 
!st Sess, 6 (1902). 
Some support for this interpretation of the 
congressional intent can also be found in 
contemporaneous administrative material of 
the Department of the Interior. See, e. g., 
Department of the Interior, Proceedings of 
First Conference of Engineers of the Reclama~ 
tion Service 103 (1904) ("Before the filing of 
the first noiice of appropriation of water in 
any State the matter of the advisability of 
n1aking such filing should be submitted to the 
chief engineer, because some of the State laws 
may be such that it is impossible to comply 
with then1 in conducting operations under the 
reclamation act"); Department of the Interior, 
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to be a Justice of this Court, suc
cinctly put it, "if the appropriation 
and use were not under the provi
sions of the State law the utmost 
confusion would prevail." Id., at 
6770. Different water rights in 

[438 us 668] 
the 

same State would be governed by 
different laws and would frequently 
conflict." 

Second Annual Report of the Recla1nation 
Service 33 (190tl) ("[C]nreful study n1ust be 
made of the effect of State laws upon each 
project under consideration in that particular 
State. It appears probable that in some of the 
States radical changes in the laws must be 
made before important projects can be under
taken"). 

[2b, 3b] In previous cases interpreting § 8 
of the 1902 Reclamation Act, however, this 
Court has held that state water law does not 
control in the distribution of reclamation wa~ 
ter if inconsistent with other congressional 
directives to the Secretary. See Ivanhoe Irri
gation District v McCrucken, 357 US 275, 2 L 
Ed 2d 1313, 78 S Ct 1174 (1958); City of 
Fresno v California, 372 lJS 627, 10 L Ed 2d 
28, 83 S Ct 996 (1963). We believe that this 
reading of the Act is also consistent with the 
legislative history and indeed is the prefera
ble reading of the Act. See n 25, infra. What
ever the intent of Congi:ess with respect to 
state control over the distribution of water, 
however, Congress in the 1902 Act intended 
to follow state law as to appropriation of 
water and condemnation of water rights. Un· 
der the 1902 Act, the Secretury of the Interior 
was authorized in his discretion to "locate 
and construct" reclamation projects. As the 
legislative history of the 1902 Act convinc· 
ingly demonstrates, however, if state law did 
not allow for the appropriation or condemns« 
tion of the necessary water, Congress did not 
allow for the appropriation or condemantion 
of the necessary water, Congress intend the· 
Secretary of the Interior to initiate the proj« 
ect. Subsequent legislation authorizing a spe
cific project may by its terms signify congres
sional intent that the Secretary condemn or 
be permitted to appropriate the necessary 
water rights for the project in question, but 
no such legislation was considered by the 
Court of Appeals in its opinion in this case. 
That court will be free to consider argu1nents 
by the Government to this effect on remand. 
See Part V, infra. 

I 
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A principal motivating 
hind Congress' decision to 

[438 us 069] 

factor be- us~ Rei>ort, 
te control 

ble strea~.··. s. 
defer to igation." \1 

state law was thus the legal confu- .I ng, 1st ~ 
sion that would arise if federal wa- * ded)."" ,~ ... 

ection 8 recognizes 
waters of nonnavi

ch as are used in 
ep No. 794, 57th 

6 (1902) (emphasis 

ter law and state water law reigned I 
side by side in the same locality. ! .~ 
Congress also intended to "follo[w] I ' IV 

·the well-established precedent in na- i' 11bl Fl 1. t h If t 
t . 1 I · I t" f · · 1 1 . ~r a mos a a cen ury, iona eg:is a ion o recogmzmg oca 1 ti . ~ · !I d t d d · · 
and State laws relative to the appro- _us con.,. essiona Y man a e 1vi·· 
priation and distribution of water." s10n. between federal and state _au
Id. at 6678 (Con . Mondell). As Re . thority worked smoo~hly. No project 

' . g P was constructed without the ap-
resentative Mondell noted after re- 1 f th S t f th I te 

· · th I · I t" d' d · prova o e ecre ary o e n -v1ewmg e eg:is a ion iscusse m · d th U · t d St t th · h 
Part II of this opinion: "Every act n~r, an . e m ·e :' es rou~ 
since that of April 26, 1866, has this officm~ preserved its authority 
recognized local laws and customs to determme how federal funds 
appertaining to the appropriation shou~d be expended .. But state laws 
and distribution of water used iril relatmg_ to water ngh~s were ob
irrigation, and it has been deeme4 serve~ m a~cor~ance wit? th~ con
wise to continue our policy in this gress10nal directive contamed m § 8 
regard." Id., at 6679." of the Act of 1902-,In 1958, h?wever, 

Both sponsors and opponents of 
the Reclamation Act also expressed 
constitutional doubts as to Congress' 
power to override the States' regula
tion of waters within their borders. 
Congress was fully aware that the 
Supreme Court had "in 

[438 us 670] 
several deci-c 

sions recognized the right of the i 
State to regulate and control the use, 
of water within its borders." Ibid.j 
(Cong. Mondell). According to thej 

22. In addition to the legislation diacussedi 
in Part II of this opinion, Congressman Mon-:, 
dell also cited to the National Forest Act of! 
1897, 30 Stat 36, "provid[ing] for the rise of 
waters on such reserves 'under the laws of 
the State wherein such fOrest reservations are 
situated.' ,, 35 Cong 

23. Opponents of the 1902 Reclamation Act 
also expressed doubt whether Congress could 
constitutionally override the States' regula
tion of waters within their borders: 

"Again, to be clear, the United States as to 
its public lands in a State is only an owner 
with the rights of private ownership, the 

the first of two cases was decided by 
this Court in which private landown
ers or municipal corporations con
tended that state water law had the 
effect of overriding specific congres
sional directives to the Secretary of 
the Interior as to the operation of 
federal reclamation projects. In 
Ivanhoe Irrigation District v Mc
Cracken, 357 US 275, 2 L Ed 2d 
1313, 78 S Ct 1174 (1958), the Su
preme Court of California decided 

[438 u~ a111 
that California law forbade the 160-

same as those 'of an individual. When te1-ri
tory is admitted. into the Union as a State the 
sovereignty of the, United States is surren
dered to the new State and the sovereignty of 
the State attachea and becomes paramount as 
to every foot of soil, unless expressly reserved 
to the General Government, ·and subject to 
the right of that Government to condemn for 
a public use of the United States necessary to 
the performance of its governmental func
tions or to ita preservation." HR Rep No. 794, 
57th Cong, 1st Seas, pt 2 (Minority Views), 
16-17 (1902). 
See also id., at 8: 35 Cong Rec 6687 (1902) 
(Cong. Ray). 
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acre limitation on irrigation water 
deliveries expressly written into § 5 
of the Reclamation Act of 1902, and 
that therefore, under § 8 of the Rec
lamation Act, the Secretary was t'e
quired to deliver reclamation wa~r 
without regard to the acreage limita
tion. Both the State of California 
and the United States appealed from 
this judgment, and this Court re
versed it, saying: 

"Section 5 is a specific and manda
tory prerequisite laid down by the 
Congress as binding in the opera
tion of reclamation projects, pro
viding that '[n]o right to the use of 
water . . . shall be sold for a tract 
exceeding one hundred and sixty 
acres to any one landowner ... .' 
Without passing generally on the 
coverage of § 8 in the delicate area 
of federal-state relations in the 
irrigation field, we do not believe 
that the Congress intended § 8 to 
override the repeatedly reaffirmed 

24. "Section 9(c) of the Reclamation Project 
Act of 1939 ... provides: 'No contract relat~ 
ing to municipal water supply or miscellane~ 
ous purposes . . . shall be made unless, in the 
judgment of the Secretary [of the Interior}, it 
will not impair the efficiency of the project for 
irrigation purposes.' ... It therefore appears 
clear that Fresno has no preferential rights to 
contract for project water, but may receive it 
only if, in the Secretary's judgment, irrigation 
will not be adversely affected.," 372 US, at 
630-631, 10 L Ed 2d 28, 83 S Ct 996. 

The Court also concluded in a separate 
portion of its opinion: "§ 8 does not mean that 
state law may operate to prevent the United 
States from exercising the power of eminent 
domain to acquire the water rights of Others. 
... Rather, the effect of § 8 in such a case is 
to leave to state law the definition of the 
property interests, if any, for which compen
sation must be made." Id., at 630, tp L Ed 2d 
28, 83 S Ct 996. Because no pri>vision of 
California law was actually inconsiitent with 
the exercise by the United States of its power 
of eminent domain, this statement was dic
tum. It also might have been apparent from 
examination of the congressional authori:r.a
tion of the Central Valley Project that Con-
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national policy of § 5." 357 US, at 
291-292, 2 L Ed 2d 1313, 78 S Ct 
1174. 

Five years later, in City of Fresno v 
California, 372 US 627, 10 L Ed 2d 
28, r 83 S Ct 996 (1963), this Court 
affihl)ed a decision of the United 
Stale§ Court of Appeals for the 
Ni.th Circuit holding that § 8 did 
not' require the Secretary of the In
terior to ignore explicit congressio
nal provisions preferring irrigation 
use over domestic and municipal 
use.24 

I [ 438 us 6121 
[2c] petitioners do not ask us to 

bverrulb these holdings, nor are we 
presentJy inclined to do so." Pe
titione(s instead ask us to hold that 
a Statefmay impose any condition on 
the ucdntrol, appropriation, use, or 
distribqtion of water" through a fed
eral re,~lamation project that. is not 
incons~~tent with clear congressional 

gress intended the Secretary to have the 
power to condemn any necessary water rights. 
We disavow this dictum, however, to the ex
ent that it implies that state law does not 
control even where not inconsistent with such 
expressions of congressional intent. 

25. [2d] As discusse~·.·. eearlier in n 21, it is 
at least arguable that ytigress did not intend 
to override stute water lPw when it wna incon
sistent with congressiori;al objectives such as 
the 160-acre limitation, "but intended instead 
to enforce those objectives simply by the Sec· 
retary's refusal to approve a project which 

f 
uld not be built or operated in accordance 
ith them. This intent, however, is not clear, 
nd Congress may have specifically amended 
8 to provide that staf.e law could not over
de congressional dire~tives with respect to a 

eclamation project. Se.e n 19, supra. Ivanhoe 
$.nd City of Fresno rea4 the legislative history 
of the 1902 Act as evidencing Congress' intent 
that specific congressional directives which 
were contrary to sta~ law regulating distri
bution of water would 9verride that law. Even 
were this aspect of Ivanhoe res nova, we 
believe it to be the preferable reading of the 
Act. 

I 
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directives respecting the projecJ. Pe- , 

titioners concede, and the Ga,'vern- I~.· .. 
ment relies upon, dicta in our ;cases 
that may point to a contrary c4nc!u
sion. Thus, in Ivanhoe, the fJourt 
went beyond the actual facts of that 
case and stated: •.• I 

Fresno v California . . . . Since § 8 
of the Reclamation Act did not 
subject the Secretary to state law 
in disposing of water in [Ivanhoe], 
we cannot, consistently with Ivan
hoe, hold that the Secretary must 
be bound by state law in disposing 
of water under the Project Act." 
Id., at 586-587, 10 L Ed 2d 542, 83 
S Ct 1468. 

;; ~ 

"As we read § 8, it me}ely requires 
the United States toi:omply with 
state law when, in the construc
tion and operation of a reclama
tion project, it becomes necessary 
for it to acquire water rights or 
vested interests therein,; ... We 
read nothing in § 8 thai compels 
the · 

[438 us 673] 
United States to deliver water 

on conditions imposed by the 
State." 357 US, at 291-292, 2 L Ed 
2d 1313, 78 S Ct 1174 

Like dictum was repeated in; City of 
Fresno, supra, at 630, 10 L Ed 2d 28, 
83 S Ct 996, and in this ; Court's 
opinion in Arizona v California, 373 
US 546, 10 L Ed 2d 542, &3 S Ct 
1468 (1963), where the Coqrt also 
said: ' 

"The argument that § 8 of the 
Reclamation Act requires the 
United States in the delivery of 
water to follow priorities laid 
down by state law has already 
been disposed of by this Court in 
Ivanhoe Irr. Dist. v McCrackeJ'.t, 
. . . and reaffirmed in City <¥ 

~! 
26. Part of the Court's opinion in Ivanh~e 

indeed would appear to directly support Pie· 
titioners' position. Thus, the Court concluded 
that under § 8 of ihe 1902 Reclamation Act 
the United States must "comply with state 
law when, in the construction and operation 
of a reclamation project, it becomes necessaty 
for it to acquire water right,s or vested inter· 
ests therein." 357 US, at 291, 2 L Ed 2d 1313, 
78 S Ct 1174 (emphasis added). 

27. The State of California was an appellant 
in Ivanhoe and Bupportcd the decision of the 
Court of Appeals for the Ninth Circuit in City 
of Fresno. 

While we are not convinced that 
the above language is diametrically 
inconsistent with the position of pe
titioners," or that it squarely sup
ports the United States, it undoub
tedly goes further than was neces
sary to decide the cases presented to 
the Court. Ivanhoe and City of 
Fresno involved conflicts between 
§ 8, requiring the Secretary to follow 
state law as to water rights, and 
other provisions of Reclamation Acts 
that placed specific limitations on 
how the water was to be distributed. 
Here the United States contends 
that it may ignore state law even if 
no explicit congressional · directive 

&conf\icts with the conditions imposed 
~by Vpe California State Water Con
iitrol oard.27 

I [438 us 674J 
I Aifizonu v California, the States 

had aiked the Court to rule that 
sta llw would control in the distri
but' n of water from the Boulder 
Can on Project, a massive multi
stat reclamation project on the Col
ora b River.28 After reviewing the 

28 .. The Special Master agreed W)th the 
StateS that they had such power under § 14 of 
the Project Act, 43 USC §617m [4~ uses 
§ 617mJ, which incorporated the Recl~mation 
Act of 1902, and § 18 of the Project cAct, 43 
USC § 617q [43 uses § 617q], which provided 
that nothing in the Act should be construed 
"as interferiitg with such rights as thQ States 
had on December 21, 1928, either 1 to the 
waters within their borders or to adoJ>t such 
policies and enact such laws as theY deem 
necessary with respect to· the approWiation, 
control, and use of waters within their bor-
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legislative history of the Boulder 
Canyon Project Act, 43 USC §§ 617 
et seq. [ 43 uses §§ 617 et seq.], the 
Court concluded that because of the 
unique size and multistate scope of 
the Project, Congress did not intend 
the States to interfere with the Sec
retary's power to determine with 
whom and on what terms water con
tracts would be made."' While the 
Court in rejecting the States' claim 
repeated the language from Ivanhoe 
and City of ·Fresno as to the scope of 
§ 8, there was no need for it to re
affirm such language except as it 
related to the singular legislative 
history of the Boulder Canyon Proj
ect Act. 

[1c] But because there is at least 
tension between the above-quoted 
dictum and what zwe conceive to be 
the correct readjp.g of § 8 of the 
Reclamation Act df' 1902, we disavow 
the dictum to tlae extent that it 
would prevent petitioners from im
posing conditions on the permit 
granted to the Uhited States which 
are not inconsistdht with congressio
nal provisions ai.4horizing the proj
ect in question. Section 8 canfiot be 
read to require th~ Secretary to com
ply with state law only when it be
comes necessary to purchase or con
demn vested water rights. That 

[438 us 675] 
sec

tion does, of course, provide for the 
protection of vested water rights, but 
it also requires the Secretary to com
ply with state law in the "control, 
appropriation, use, or distribution of 
water." Nor, as the United States 
contends, does § 8 merely require 
the Secretary of the Interior to file a 
notice with the State of his intent to 

ders." The Court disagreed;. with three Jus~ 
tices dissenting. 

0 
-

29~ Even though concludirlg that the power 
of the States was so ltmited, the Court went 
on to note that the froject Act "plainly a.1~ 

"" 
1038 

appropriate but to thereafter ignore 
the substantive provisions of state 
law. The legislative history of the 
Reclamation Act of 1902 makes it 
abundantly clear that Congress in
tended to defer to the substance, as 
well as the form, of state water law. 
The Government's interpretation 
would trivialize the broad language 
and purpose of § 8. 

[4a] Indeed, until recently, it has 
been the .consistent position of the 
Secretary of the Interior and the 
Bureau of Reclamation, who are to
gether responsible for executing the 
provisions of the Reclamation Act of 
1902, that in appropriating water for 
reclamation purposes the Bureau 
must comply with state law. The 
Bureau's operating instructions, for 
example, provide: 

"State and Federal law and policy 
establish the framework for proj
ect formulation. 

"State and Federal law and pol
icy establish the framework of 
project formulation. Project plans 
must comply with State legal pro
visions or priorities for beneficial 
use of water . . . . In some cases, 
. . . State laws . . . have been 
modified to meet specific condi
tions in the authorization of par
ticular projects." U. S. Depart
ment of Interior, Bur,!'au of Recla· 
mation, Reclamatio~ Instructions 
§ 116.3.1 (1959). ' 

~ . 
"7'he Reclamation Aict recognize/I 
the interests and fi/ghts of the 
States in the utilization and con
trol of their water tesources and 
requires the Bureoo, in carry· 

~ '.' 
% 

lows the States to do thinR not inconsistent 
with the Project Act or withlederal control of 
the river." 373 US, at 588, 10 L Ed 2d 542, 83 
S Ct 1468. 
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ing out provisions of the Act, ;to 
proceed in conformity with Sttite 
water law8. Since the construction 

i 
't 
~ 

of a reservoir and the subsequent 
storage and release of water for 
beneficial purposes normally en
tails stream regulation, it is neces
sary to reach an understanding i 
with the States regarding I' 

[438 us 6761 
reser~ 

voir operating limitations." Id., 
§ 231.5.1 (1957). (Emphasis added.) 

With respect to the Central Valley 
Project, the Bureau advised Con
gress that "'[r]eclamation law ... 
recognizes State water law and 
rights thereunder' " and that "Bu- , 
reau filings on water are subject to 
State approval." 95 Cong Rec A961 
(1949)."' 

;Bureau in operating the reservoirs 
lso as to impound ~md release wa
iters of the river are subject to the 
'authority of Wyoming. 

"The. bill alleges, and we know as 
matti\>r of law [citing § 8 of th~ 
1902 Reclamation Act], that th. 
Secretary and his agents, acting 
by authority of the. Reclamatio~ 
Act and supplementary legislation, 
must obtain permits and priorities 
for the use of water from the State 
of Wyoming 

[438 us 6771 
in the same 

manner as a private appropriator 
or an irrigation district formed 
under the state law." Id .. at 42--43, 
79 L Ed 1289, 55 S Ct 568. 

Ten years later, in its final decision 
in Nebraska v Wyoming, 325 US 589 
89 L Ed 1815, 65 S Ct 1332 (1945), 
the Court elaborated on its original 
observation: 

Indeed, until the unnecessarily 
broad language of the Court's opin
ion in Ivanhoe, both the uniform 
practice of the Bureau of Reclama
tion and the opinions of the Court 
clearly supported petitioners' argu
ment that they may impose any con
dition not inconsistent with congres
sional directive. In holding that the 
United States was not an indispensa-

1 hie party in Nebraska v Wyoming, 
295 US 40, 79 L Ed 1289, 55 S' Ct 
568 (1935), this Court observed: 

"[T]he Secr~tary of the Interior, 
pursuant to the [1902] Act, applied 
to the state engineer of Wyoming 
and obtained from him pe~mission 
. . . to appropriate waters, and 
was awarded a priority date .... 
All of the acts of the Reclamation 

30. [4b] A remarkably similnr hislory of 
administrative construction and advice to 
Congress was given weight in United Stutes v 
Gerlach Live Stock Co. 339 US, at 735-736, 94 
L Ed 1231, 70 S Ct 955, 20 ALR2d 633. 
Considerable weight must be accorded to 
these interpretations of the Reclan1ation Act 

"All of these steps make plain 
that [the Reclamation] projects 
were designed, constructed and 
completed according to the pattern 
of state law as provided in the 
Reclamation Act. We can say here 
what was said in Ickes v Fox, [300 
US 82, (81 L Ed 525, 57 S Ct 412] 
(1937)]: 'Although the government 
diverted, stored and distributed 
the water, the contention of pe
titioner jthat thereby ownership of 
the wati!Jr or water-rights became 

· vested iii the United States is not 
J, well fo~nded. Appropriation was 
9 made npt for the use of the gov-

by the agendy charged with its operation. See 
Zemel v Rusk, 381US1, 14 L Ed 2d 179, 85 S 
Ct 1271 (1965); Perkins v Matthews, 400 US 
3'19, 27 L Ed 2d 476, 91 S Ct 431 (1971); 
General Electric Co. v Gilbert 429 US 125, 50 
L Ed 2d 343, 97 S Ct 401 (1976). 
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ernment, but, under the~1 .eclama
tion Act, for the use of he land
owners; aod by the ter • s of the 
law aod of the contract, •already 
referred to, the water-rights be
came the property of; the land 
owners, wholly distinc~ from the 
property right of the gpvernment 
in the irrigation works\ . . . The 
government was and I remained 
simply a carrier and di!ltributor of 
the water . . ., with the right to 
receive the sums stipulated in the 
contracts as reimbursement for 
the cost of construction and An
nual charges for operation ahd 
maintenance of the works.' 

"We have then a direction by 
Congress to the Secretary of the 
Interior to proceed in conformity 
with state laws in appropriating 
water for irrigation purposes. We 
have a compliance with that direc
tion. . . ." Id., at 613-615, 89 L Ed 
1815, 65 S Ct 1332. 

The United States suggests that, 
even if the Congress of 1902 in
tended .the Secretary of the Interior 
to comply with state law, more re
cent legislative enactments have 
subjected reclamation projects "to ia 
variety of federal policies that leave 
no room for state controls on the 
operation of a project or on 

[438 us 678] 

the 
choice of uses it will serve.''" Brief 
for United States 89. While later 
Congresses have indeed issued new 
directives to the Secretary, they 

31. It is worth noting that the original 
Reclamation Act of 1902 was not§fud. evoid of 
such directives. That Act providet\i that the 
charges for water should "be deternfined with 
a view of returning to the reclam~ion fuJ;td 
the estimated cost of construction of the proj~ 
ect, and ... be apportioned· equitably" and 
that water rights should "be appurtenant to 
the land irrigated, and beneficial use . . . the 
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have consistently reaffirmed that the 
,Secretary should follow state law in 
''all respects not directly inconsistent 
with these directives. The Flood Con
trol Act of 1944, 58 Stat 888, for 
example, which first authorized the 
New Melones Dam provides that it 
is the "policy of the Congress to 
recognize the interests and rights of 
the States in determining the devel
opment of watersheds within their 
borders and likewise their interests 

'f 
nd rights in water utilization and 
ontrol." Perhaps the most eloquent 

.. xpression of the need to observe 1 

ttate water law is found in the Sen-· 
, te Report on the McCarran Amend
\lnent, 43 U.SC § 666(a) [ 43 USCS 
J§ 666(a)], which subjects the United 
States to state-court jurisdiction for 
general stream adjudications: 

:l ,, 
"In the arid Western States, for 

more than' 80 years, the law has 
been the water above and beneath 
th;e surface of the ground belongs 
to the public, and the right to the 
use thereof is to be acquired from 
the State in which it is found, 
which State is vested with the 
primary control thereof. 

"Since it is clear that the States 
have the control of water within 
their boundaries, it is essential:· 
that each and every owner along a,, 
given water course, including the1 

United States, must be amenable; 
to the law of the State, , . 

[438 us 679] 
if there is 

to be a proper administration of 

basis, the measure, and the limit of the 
right"; the Act also forbade sales to t~acts of 
more than 160 acres. Despite these reS,traints 
on the Secretary, however, it is clear ripm the, 
lanl!llage and legislative history of tlj!i 1902f 
Act that Congrees intended state law It<> con-\ 
trol where it was not inconsistent With the~
above provisions. 

' 

---~Ill 
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the water law as it has developed Nor did they reach California's con
over the years." S Rep No. 755, tention that the United States 'is 
82d Cong, 1st Sess, 3, 6 (1951). barred by principles of collateral es-

v 
toppel from challenging the consist
ency of the permit conditions. As
suming, arguendo, that the United 

[3c] Because the District Court States is still free to challenge the 
and the Court of Appeals both held consistency of the conditions, resolu
that California could not impose any tion of their consistency may well 
conditions whatever on the United require additional factfinding. We 
States' appropriation p<irmit, those therefore reverse the judgment of 
courts did not reach 'the United the Court of Appeals and remand for 
States' alternative contention that further proceedings consistent with 
the conditions actually imposed are this opinion. 
inconsistent with congressional di- ? 
rectives as to the New Melones Dam. Revtsed and remanded. 

SEPARATE OPINI .. 

Mr. Justice White, with whom 
Mr. Justice Brennan and Mr. Jus
tice Marshall join, dissenting. 

Early in its opinion, the majority 
identifies the critical issues in this 
case as to the umeaning and scope" 
of § 8 of the Reclamation Act of 
1902. In quest of suitable answers, 
the majority launches on an exten
sive survey of 19th- and 20th-cen
tury statutory and judicial prece
dents that partially delineate the 
relationship between federal and 
state law with respect to the conser
vation and use of the water re
sources of the Western States. At 
the end of this Odyssean journey, 
the conclusion seems to be that un
der the relevant federal statutes con
taining the reclamation policy of the 
United States, the intention of the 
Congress has been to recognize local 

1. Section 8 of lhe Reclun1ution Act, 32 Stat 
390, now 43 use §§ 372, 383 [43 uses §§ 372, 
383], provided: 

''[N)othing in this Act shall be construed as 
affecting or intended to affect or to itl any 
way interfere with the laws of any State or 
Territory relating to the control, apprOpria
tion, use, or distribution of water used iri 
irrigation, or any vested right acquired there
under, and the Secretary of the Interiqr, in 
carrying out the provisions of this Act,ishall 

.; !; 
J I 

I I 
.r 

and state law as controlling both the 
uapprepriation and distribution' 1 

. [ 438 us 680] 
of 

the water resources that are the 
object of federal reclamation proj
ects. 

Straightaway, however, and with 
obvious reluctance, it is conceded in 
a footnote that § 8 does not really go 
so far and that Congress, after all, 
"did not intend to relinquish total 
control of the actual distribution of 
the reclamation water to the 
States." Ante, at 668, n 21, 57 L Ed 
2d, at 1034. Where following state 
law would be inconsistent with other 
provisions of the Reclamation Act or 
with congressional directives to the 
Secretary contained in other stat
utes, § 8 and local law must give 
way. 1 Otherwise, however, it is in-

proceed in conforn1ity with such laws, and 
nothi~g herein shall in any way affect any 
right ~f any State or of the Federal Govern· 
n1enti\or of any landowner, appropriator, or 
user of water in, to, or from any interstate 
Stream or the waters thereof: Provided, That 
~he right to the use of water acquired under 
the provisions of this· Act shall be. appurte
pant to the land irrigated, and beneficial use 
§hall be the basis, the measure, and· the limit 
bf the right." ef 
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JASEN, JONES, WACHTLER, MEYER 
and KAYE, JJ., concur. 

SIMONS, J., taking no part. 

Order reversed, etc. 

60 N.Y.2d 315 

In the Matter of the POWER 
AUTHORITY OF the STATE 

of New York, Respondent, 

v. 

Henry WILLIAMS, as Commissioner of 
the New York State Department of En
vironmental Conservation, et aL, Re
spondents, 

and 

Catskill Center for Conservation and 
Development, Inc., et al., 

Intervenors-Appellants. 

Court of Appeals of New York. 

Nov. 29, 1983. 

Appeal was taken from judgment of 
the Supreme Court, Special Term, Albany 
County1 Lawrence E. Kahn, J., dismissing 
application in Article 78 proceeding to an
nul declaratory ruling of Department of 
Environmental Conservation which held 
that a proposed hydroelectric generating 
project was subject to the Clean Water Act. 
The Supreme Court, Appellate Division, 86 
A.D.2d 57, 449 N.Y.S.2d 80, reversed, with 
the Court of Appeals, 58 N.Y.2d 427, 461 
N.Y.S.2d 769, 448 N.E.2d 436, reversed and 
remitted. On remand, Special Term denied 
application for state pollutant discharge 
elimination system, and appeal was taken. 
The Supreme Court1 Appellate Division, 
Third Department, Kane, J., 94 A.D.2d 69, 
464 N.Y.S.2d 252, remitted, and appeal was 
granted. The Court of Appeals, Jones, J., 
held that in acting on an application for 
state certification of a hydroelectric project 

as a prerequisite to the issuance of a fed 
al license therefor, Commissioner of En e~
ronmental Conservation is limited to de~;. 
mining whether applicable water quar ': 
standards will be met, and is not ernpcll) 
ered to base his decision on a balancingLl\f; 
needs of the project against adverse en:~ 
ronmental impact. 

Reversed and remitted. 

1. Electricity <S=8.5(1) 

Power of Court of Appeals to grant 
intervenors leave to appeal from nonfina) 
order of Appellate Division annulling deter
mination of Commissioner of Environmen· 
tal Conservation denying certification fcir 
hydroelectric project was not diminished by 
the fact that the intervenors would be able 
to appeal from Commissioner's disposition 
after remittal and thus obtain a review of 
the immediate order. McKinney's CPLk 
5602(a), par. 2. 

2. Electricity <S=8.5(1) 

In acting on an application for state 
certification of a hydroelectric project as a 
prerequisite to the issuance of a federal 
license therefor, Commissioner of Environ
ment.al Conservation is limited to determin
ing whether applicable water quality stan
dards will be met, and is not, empowered to 
base his decision on a balancing of needs or 
the project against adverse environment.al 
impact. 

Robert C. Stover and Stanley Bryer, New 
York City, for intervenors-appellants. 

Charles M. Pratt, Stephen L. Baum, Pe
ter A. Giuntini and James P. Rigano, New 
York City, for Power Authority of t1w 
State of New York, respondent. 

Robert Abrams, Atty. Gen. (Marcia J, 
Cleveland, Asst. Atty. Gen., New York 
City, R. Scott Greathead, Deputy FiT!ll 
Asst. Atty. Gen., James A. Sevinsky, Aul. 
Atty. Gen., Albany, and Lawrence A. Rq 
poport, New York City, of counsel), Car 
Henry G. Willia1ns1 respondent. 
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Philip H. Gitlen, Albany, for Natural Re- much as an amendment to the Federal 
ilOUrces Defense Council, Inc., and others, Water Pollution Control Act (U.S.Code, tit. 
amici curiae. 33, § 1251 et seq. [FWPCA] ), effected by 

OPINION OF THE COURT 

JONES, Judge. 

In acting on an application for State sec
tion 401 certification of a hydroelectric 
project as a prerequisite to the issuance of 
a Federal license therefor, the Commission
er of Environmental Conservation is limited 
to determining whether applicable water 
quality standards will be met and is not 
empowered to base his decision on a bal
ancing of need for the project against ad
verse environmen~l impact. 

This case arises out of the decision by 
the Power Authority of the State of New 
York (PASNY) to construct a pumped stor
age power facility in the Catskill Mountains 
about 40 miles southwest of Albany, near 
Prattsville, New York (the Prattsville 
Project). The project involves the pumping 
of water from the Schoharie Reservoir to a 
reservoir to be constructed at an elevation 
some 1,000 feet higher, there to be retained 
until periods of peak power demand, when 
the water would be returned to generate 
power through the authority's turbines, 
then to flow by way of a tailrace back to 
Schoharie Reservoir, which feeds water 
into Esopus Creek-a heavily fished, na
tionally known trout stream. There are 
~nservationists (including the intervenors 
ID the present action) who are apprehensive 
about the effect the project may have on 
lhe quality of water of the reservoir and 
the creek and on their fish population. 

Because a license for such a facility was 
l'equired by the Federal Power Act (U.S. 
Code, tit. 16, §§ 791a-828c), on May 26, 
~977 PASNY filed an application with the 
licederal agency authorized to issue such 

enses (the Federal Power Commission, 
subsequently succeeded by the Federal En
~ Regulatory Commission [FERC]) for 
l&sUance of the necessary license. Inas-

l. The denial extended also to an alternative 
request by PASNY for modification of the water 
quality standards found applicable and to a re-

the enactment of section 401 (subd. [a], par. 
[1]) of the Federal Clean Water Act (U.S. 
Code, tit. 33, § 1341, subd. [a], par. [1] ), 
prohibited the issuance of such a license 
for a facility which would result in a "dis
charge into the navigable waters" unless 
the State of New York either issued a 
certificate that the facility would comply 
with water quality standards adopted by 
the State in compliance with section 303 of 
FWPCA (U.S.Code, tit. 33, § 1313) or 
waived such certification (U.S.Code, tit. 33, 
§ 1341, subd. [a], par. [1] ), PASNY also 
applied to the State Department of Envi
ronmental Conservation (DEC, the appro
priate State agency [ECL 3-0301, subd. 2, 
par. j]) for what has become known as 
section 401 certification. By agreement be
tween PASNY and DEC, consideration of 
the State application was postponed until 
conclusion of hearings on the Federal, 
FERG application so that the record pro
duced at those hearings would be available 
to DEC. 

After the conclusion of extensive FERC 
hearings in October, 1981, hearings on 
PASNY's application to DEC for section 
401 certification were conducted in Febru
ary and March, 1982. Introduced in evi
dence were portions of the FERC record 
together with additional direct testimony 
and exhibits. On April 9, 1982 respondent 
Commissioner of Environmental Conserva
tion denied the power authority's applica
tion on the ground that it had failed to 
demonstrate that the relevant water quali
ty standards would be met 1 It was evi
dent from the decision that the result was 
predicated solely on the finding of noncom
pliance with water quality standards, and 
that no balancing of other factors, such as 
general environmental impact and the poli
cy reflected in the State's Energy Law, had 
been considered. 

quest for a State pollutant discharge elimination 
system permit sought in connection with the 
section 401 certification. 
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On July 6, 1982 the administrative law 
judge who had presided at the FERG hear
ings issued his initial decision which grant
ed the FERG license for the Prattsville 
Project, subject to PASNY's securing sec
tion 401 certification from DEC. The pow
er authority then commenced the present 
CPLR article 78 proceeding to challenge 
the commissioner's April 9, 1982 denial of 
such certification, in which the Catskill 
Center for Conservation and Development 
and other environmental groups, which had 
participated in the FERG proceedings, were 
permitted to intervene. 

The proceeding was transferred to the 
Appellate Division, Third Department, 
which, by the order now before us,2 an
nu11ed the determination of the commission
er and remitted the matter to the commis
sioner and the department for further pro
ceedings. In its decision the court ob
served that, although FERG (in compliance 
with what the court found was a mandate 
of the Federal Power Act) had engaged in a 
meticulous balancing of all relevant factors 
(including future power demand and sup
ply, alternate sources of power, and the 
pubJic interest in preserving rivers, fish 
and wilderness for recreational purposes) 
in determining to issue a license for the 
Prattsville Project, the State commissioner 
in denying section 401 certification had un
dertaken no similar balancing of the need 
for the project in order to meet State ener
gy requirements against its environmental 
impact. 

The court acknowledged the commission
er's position that the only issue to be con
sidered by him in passing on an application 
for section 401 certification was whether 
the proposed facility would comply with 
applicable water quality standards, but re
jected that position in reliance on the re
quirement, which it found in the State En
ergy Law, that all State agencies conduct 
their affairs "so as to conform to the state 
energy policy expressed in this chapter" 
(Energy Law, § 3-103) and on its conclu-

2. Related litigation, invOlving the power of DEC 
to have issued a declaratory ruling concerning 
the Prattsville Project, was previously before us 

sion that the Prattsville Project is the on] 
project that can meet needs described ~ 
the State energy master plan adopted 

00 
March 25, 1982 pursuant to authority con
ferred by the Energy Law (§ 3-101, subds. 
1, 7). Stating that "a careful weighing of 
the environmental impact in light of the 
over-all public interest in the matter [i.e. 
'the public interest with respect to an; 
energy project that meets the requirements 
of the State's long-range plan')" was 8 
necessary component of action on p AS
NY's certification application, and remark· 
ing that 11

( s ]uch considerations were e:x. 
haustively reviewed by the presiding ad
ministrative law judge for the FERG'', the 
Appellate Division remitted the matter to 
the commissioner and the department, \\ith 
the observation that the court perceived 
"no need for further proceedings under 
ECL article 8 in view of the proceedings 
before FERG and the contents and findings 
of its order and decision of July 6, 1982". 
(Matter of Power Auth. v. Flacke, 94 
A.D.2d 69, 78, 464 N.Y.S.2d 252.) 

[l] An appeal from the order of the 
Appellate Division has been taken to our 
court by the intervenors pursuant to leave 
granted by us under CPLR 5602 (subd. [a], 
par. 2). That section authorizes our court 
to grant leave to appeal from a nonfina] 
order of the Appellate Division in a pro
ceeding instituted by or against one or 
more public officers or a board, commission 
or other body of public officers when, fol· 
lowing remittal by that order to the public 
officer or body, the officer or body will be 
called on to act in an adjudicatory capacity 
and will thus be unable, for lack of ag· 
grievement by its own action, to t.ake an 
appeal from its determination on rernittal 
for the purpose of obtaining a review of 
the prior nonfinal order of the Appellate 
Division (Matter of F.J. Zeronda, Inc. v. 
Town Bd., 37 N.Y.2d 198, 371 N.Y.S.2d 
872, 333 N.E.2d 154). As we noted in Zer
onda, the statute accords its benefit to 
every party to the proceeding if any one 

(Matter of Power Auth. v. New York State DepL 
of Environmental Conservation, 58 N.Y.2d 427, 
461 N.Y.S.2d 769. 448 N.E.2d 436). 
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party comes within its ambit (37 N.Y.2d accept the conclusion of the FERG adminis-
198, 201, 371 N.Y.S.2d 872, 333 N.E.2d 154, trative law judge that a balancing of inter
n; cf. Matter of Queens Farms v. Gerace, ests established that the project should be 
60 N.Y.2d 555, 468 N.Y.S.2d 1025, 455 approved and thereby left nothing open to 
N.E.2d 1265). So here, the inability of re- the commissioner on remittal, or whether, 
apondent commissioner, after disposition on as P ASNY asserts, the court did no more 
remittal by the Appellate Division of PAS- than require a balancing, allowing a broad 
NY's application for section 401 certifica- exercise of discretion by the commissioner 
tlon, to obtain a review of the Appellate in determining how and to what extent to 
Division's order returning the matter to take into consideration the various factors 
him by means of an appeal from bis subse- and interests. 
quent determination activates our power to The outcome of this appeal has been 
grant leave at the request of the interve- preordained by our decision in Matter of de 
oars. That power was not diminished by Rham v. Diamond, 32 N.Y.2d 34, 343 N.Y. 
the fact that the intervenors-although not S.2d 84, 295 N.E.2d 763, a case which in
the commissioner-would be able to appeal valved the very issue on which the Appel
from the commissioner's disposition after late Division annulled the commissioner's 
remittal and thus obtain a review of the action in the present case--i.e., the scope 
Intermediate order. Although the interve- and breadth of the commissioner's inquiry 
nors might have chosen to pursue such an in passing on an application for the water 
appeal, they would be under no obligation quality certification required by FWPCA as 
lo do so. We also observe that, the appeal a prerequisite to Federal licensing of cer
baving been taken by the intervenors with tain hydroelectric power projects. The lan
our permission, the commissioner and the guage of Chief Judge Fuld, speaking of the 
Department of Environmental Conserva- extent of the authority of the commissioner 
tion now join the intervenors in urging in determining whether to issue the certifi
reversal of the determination at the Appel- cation of reasonable assurance that a pro
late Division. posed project would not violate applicable 

121 We reverse the order of the Appel- water quality standards, required by then 
late Division and remit the case to it for subdivision (b) of section 21 of FWPCA 
CIJnsideration of issues raised by PASNY in (predecessor to present § 401), is conclu
this proceeding, other than its contention sive: 
that the commissioner erred in not con- 11Congress, by the Federal Power Act 
•idering energy and general environmental (U.S.Code, tit. 16, § 792 et seq.), has vested 
factors as well as conformity to water qua!- the Federal Power Commission with broad 
ky standards in making his decision on responsibility for the development of na
~ ASNY's application. Unless the resolu- tional policies in the area of electric power, 
!l?n of another issue posed becomes dispos- granting it sweeping powers and a specific 
.ttn·e, such consideration will include ad- planning responsibility with respect to the 
d;ess to the question whether the commis- regulation and licensing of hydroelectric 
h'Jn~r's determination of nonconformity to facilities affecting the navigable waters of 
ai>PlicabJe water quality standards is sup- the United States. The Commission's juris:rted by substantial evidence-the ques- diction with respect to such projects pre-

n. 00trnally posed by a challenge on the empts all State licensing and permit func
""'rits to an administrative determination tions. [Footnote and authorities omitted.] 
;:;e after an evidentiary hearing (CPLR "Section 21 (subd. (b)) of the Federal 

' subd. 4). Water Pollution Control Act relinquishes 
In reaching the result we do we have no only one element of the otherwise exclusive 

&("f!d to determine whether, as the interve- jurisdiction granted the Power Commission 
:: assert, the Appellate Division was ef- by the Federal Power Act. It authorizes 

- vely mandating the commissioner to States to deterrnine and certify only the 

> 
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narrow question whether there is 'reasona
ble assurance' that the construction and 
operation of a proposed project 'will not 
violate applicable water quality standards' 
of the State. That is all that section 21 
(subd. [b]) did, and all that it was designed 
to do. Congress did not empower the 
States to reconsider matters, unrelated to 
their water quality standards, which the 
Power Commission has within its exclusive 
jurisdiction under the Federal Power Act. 

"With this in mind, it is clear that the 
St.ate Commissioner was required only to 
consider water quality standards which 
may be affected by discharges from Con 
Ed's project into the Hudson River-in oth
er words, to ascertain whether the project 
would offend against the applicable regula
tions (6 NYCRR 701.3) governing 'Class B' 
waters, the classification of the River at 
Cornwall (6 NYCRR 858.4). It is equally 
clear that the Commissioner has neither the 
authority nor the duty to delve into the 
many other issues-which had been investi
gated and decided by the Federal Power 
Commission in the course of the extensive 
proceedings it had conducted". (32 N.Y.2d 
34, 44-45, 343 N.Y.S.2d 84, 295 N.E.2d 

------ 63.) 

PASNY asserts however that the de 
Rahm decision does not take into account 
the Energy Law and the State's energy 
planning process, which did not exist in 
their present form when that case was 
decided. It contends that as a State officer 
the commissioner is now bound, particular
ly by the mandate in section 3-103 of the 
statute that State agencies conduct their 
affairs "so as to conform to the state ener
gy policy", to take into account the preva
lent energy program-specifically the cur· 
rent State energy master plan, which it is 
said would be advanced by construction of 
the Prattsville Project. 

Although professing to acknowledge 
"the preemptive nature of the FERC's jur
isdiction over hydroelectric projects under 
the Federal Power Act", which pre-emptive 
nature PASNY describes as "clear and 

3. It does not follow, however, from the inability 
of the commissioner to consider more than 

strong", it nevertheless tenders an imagi. 
native, but unpersuasive, argument that, in 
determining whether to issue section 40] 
certification as to compliance with water 
quality standards, the commissioner lllUst 

use as a component of his considerations 
the State's energy needs as manifested in 
the energy master plan. 

The argument of course runs counter to 
the acknowledgment of Federal pre..,mp
tion, overlooks the fact that pre-emption 
could not have been overcome by the enact
ment of the State Energy Law, and disre
gards the very limited nature of the activj. 
ty left by FWPCA to State action in section 
401 certification. The certification referred 
to in the Federal Clean Water Act, insofar 
as relevant to the Prattsville Project, is 
simply of compliance with section 303 of 
the Federal statute (U.S.Code, tit. 33 
§ 1313), which provides for either State'. 
adopted, Federally approved water quality 
standards or the promulgation of standards 
by the Federal Environmental Protection 
Agency. In the case of New York State, 
the standards adopted by DEC and Feder
ally approved establish use classifications 
of waters within the State with specific, 
individual standards, relating to such 
things as turbidity and temperature 
change, assigned to the various classifica
tions (e.g., 6 NYCRR 701.4, 704.2[b] ). The 
section 401 certification process is accom
plished by a determination that a proposed 
project will meet the particular water quali
ty standards for the applicable classifica· 
tion. To extend that process, as the order 
of the Appellate Division would do, to con· 
sideration of countervailing energy and en
vironmental interests with the possibility of 
issuance of section 401 certification despite 
noncompliance with water quality st.an· 
<lards on the basis of overriding energy 
needs would be to countenance both a fail· 
ure by the commissioner to perform the 
function reserved to him under FWPCA 
and an intrusion by him in the area of 
responsibility pre-empted for the Federal 
agency.3 

compliance with water quality standards i~ ad· 
ing on an application for section 401 ccr11fica-
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The Appellate Division erred in remitting 
PASNY's application for section 401 certifi
cation to respondent commissioner who had 
neither authority nor responsibility to en
gage in balancing economic, energy, envi-
ronmental or other factors or to reflect 
public interest other than as it is set forth 
in the State water quality standards. It 
also erred in denying intervenors' motion to 
strike from the appendix on appeal the 
initial decision of the FERC administrative 
law judge issued July 6, 1982, which was 
issued subsequent to the commissioner's 
denial of section 401 certification on April 
9, 1982 and which was irrelevant to the 
propriety of that denial. 

Because there remain other objections in 
point of law to the commissioner's action 
raised by P ASNY in this proceeding as well 
as its challenge to his decision as unsup
ported by substantial evidence, none of 
which has been passed on by the Appellate 
Division, we remit the matter to that court 
for its 'further consideration, reje~ting the 
request by the intervenors that we finally 
rule on each of the remaining objections. 
It is not appropriate for this court to under
take the initial judicial review of the deter
mination of reSpondent commissioner. 

The order of the Appellate Division 
should be reversed, with costs to the inter
venors, and the case remitted to that court 
for further consideration in conformity 
with this opinion. 

COOKE, C.J., and JASEN, WACHTLER, 
MEYER, SIMONS and KAYE, JJ., concur. 

Order reversed, with costs, and matter 
remitted to the Appellate Division, Third 
Department, for further proceedings in ac
cordance with the opinion herein. 

lion that all other factors are necessarily disre
garded or beyond reach at the State level. To 
~e contrary, public interests of broad scope are 
implicated both in the classification of State 
Waters, which is required to be done "in accord
~nce with considerations of best usage in the 
Interest of the public" (ECL 17--0301. subd. 2), 
and in the fixing of standards of purity within 
c.lassifications, which are to be established con
sistent with a variety of interests---"public 
health and public enjoyment thereof, the propa-

In the 
and 

60 N.Y.2d 329 

Matter of the GUARDIANSHIP 
CUSTODY OF ALEXANDER 

L., an Infant; 

Bienvenida L., Appellant; 

Cardinal McCloskey Children and Fami
ly Services et al., Respondents. 

Court of Appeals of New York. 

Nov. 29, 1983. 

A children and family service agency 
filed a petition seeking termination of 
mother's parental rights predicated on 
mental illness. The Family Court, New 
York County, Jack Turret, J., granted the 
petition, and the mother appealed. The 
Supreme Court, Appellate Division, First 
Department, 92 A.D.2d 755, 458 N.Y.S.2d 
969, unanimously affirmed. Leave to ap
peal was granted. The Court of Appeals, 
Jones, J., held that a parent who is to be 
examined by a court-appointed psychiatrist 
in a proceeding to terminate the parental 
relationship on account of the parent's 
mental illness is entitled to have his or her 
attorney present during the examination if 
the parent so desires, even without a dem
onstration of how the attornRy's presence 
would impair validity and effectiveness of 
the particular examination. 

Order reversed an.cl matter remitted. 

1. Infants <8=205 

Mother who was about to be examined 
by court-appointed psychiatrist in proceed-

gation and protection of fish and wild life, in
cluding birds, mammals and other terrestrial 
and aquatic life, and the industrial development 
of the state" (ECL 17--0101). Indeed, under sec
tion 303 (subd. [c], par. [2]) of the FWPCA the 
use and value of State waters for industrial 
purposes is one of the factors which must be 
taken into consideration in the adoption of State 
water quality standards if they are to receive 
Federal approval (U.S.Code, tit. 33, § 1313, 
subtl. [c], pac. [2] ). 
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JASEN, JONES, WACHTLER, MEYER 
· and KAYE, JJ.; concur. ·;cc;,'; .,.'.!· 

_. . - . - - ' '' - l. '""·':--: 
SIMONS, J.; 'taking no part.· . , .. 

; ~ :, 9~d~~-~-~-~~-~~;~~'~;~t~~:~~<~·~·-J~;~~::;~~-~~~ ~-(.~:·;·~:~;~:~~;~ 1_:~;: -_ 

. -. ·.~:. ~~-::'-;".-"~:. 
-·>::'.::°:;:_._',-. 

-,:.:;,'-"'·. ··,;,;;~:- ~i:1\;~~;:.:,;?.1fJ--~.·-.r"~\::.11-'.'f:~!JV!fft~~-'.:4·.-..J~'.1r~>1:~,~:s, 

· as a prerequisite to the issuance of a feder_- ,, 
al license therefor, .Commissioner of Envi~,;.,; 

ronmental Conservation is limited to deter" 
miI1ing whether applicable water quality;,· 
standards will_ be met,, and is not em pow< 
ered to base his decision on a baiancing o" 
needs of the project against adverse en . 
ronmental in1pact. ;w.• • 

·• ••:;:;~:~,;.f:~~~~0.~~;f ~~I!~~:~:~~iJi~ · ··. · · i.~i;:[ :ii:~:;·:~.~:~\::,"~:.~.; .. _~.'.,::., .. ,_,'~:",~-' ....... ""''' 
.:·, >In the. Matter ()f the ·POWER;•••;,; r .,, ·Power of Court 'cif 'Appeals to gran 
·irg,::~ AUTHORITY OF the STATE , ,: . · .. t.. · · ' '1· · .... t. .. · · I f " f. '"1· m ervenors eave o appea r?m· non ma · 

.. of New ·York, Respondent, < .r:h order of Appellate Division amiulling deteif 
-.<i' ;·_ ~~r..J'.~-·,fY~.~/,~~:~:~::·,.:::.~, .. i< ·;{'·.:::-" >':!";:/i- · '.~:d:.<:'.~-,;.'i-:J:,-. · ihin3.tio~ 'of CommiSSioiler--Of Envlronnle1·· 
He~~; wll'.UMis, ~s Co~,;;·issio~er 'of ta! Cimservatiori denying certification l'6f 
·.the New York State Dep:irtment of En: hydroelectric project 'was not diminished by' 
••vironmenta1:· Conservation, et . al., Re· the fact that the intervenors w<mld. be able 

:-~;_,~!r~~en·~ti~:;_~~;!;~~};;~0::~:;~~;·fi-:~;+··:~;~'-~.;,.: ._-._~;_._·,,~ .. !~t:;~:~i::l~a~~~~~~~:~:~~a:~t:~~:,~!t~--
·;,, ,:;,;.,,;',/and. ; '"' the 'immediate o~der. 'McKinney's' CPLR 

'' Catsklll. Cent~~ for Conservation. and 5602(a), par. 2c · •• ' '" c .· ' '' '' · "' .... , ~. Development, Inc., ·et al.;·' : ... -::,;.:: 

. ,·.; ·• ...• ··· ...•. I~,~Z~~.o~s-Appella~t•: , ; ... ··• ,,. 
Court. of.'App~als of :N~\V Yo~k'. 

·"'''''Appear taken from.judgment of 
. the Supreme- Co-iirt, Special: Term,_. Albany 
C-ount"-f, · La.Vfrence E: Kahn/ J.,. diSmissing 
application in Article 78 proceeding· to an· 
nui declaratory •ruling of Department. of 
Environmentak.Conservation ·which ·held 
that a· proposed.·. hydroelectric generating 
projeet was subject to the Clean Water.Act: 
The Supreme Court, Appellate. Division, 86 
A.D.2d 57, 449 N.Y.S.2d 80, reverSed, with 

. · the Court of Appeals, 58 N.Y.2d 427, .461 
.N.Y.S.2d 769,.448 N.E.2d 436, reversed.and 
. re~itted.:.-,-_ On-_ l:-e~and,. sjleCial'.·Terni. denied · 
application for stai.e pollutant ·discharge 
eEmination _system, and appeal was taken_. 
.The Supreme. Court, Appellate Division, 
Third Department, Kane, J., 94 A.D.2d 69, 
464 1'T.Y.S.2d 252, remitted, and appeal \Vas 
granted. -··The Court of Appeals, Jon~s, J., 
held ·that ill, acting on an application for 
state certification of a hydroelectric proj;~ct 

2. Electricity =8.5(1) .~ · . · "" , 

· In acting on ·a:n application for state' 
~ertification of a hydroelectric pro]ect as- -a·:i 
prerequisite to the issuance of a· federal, 
license.therefor~ "Commissioner of Environ:'.:' 
mental co·nse~vatiOn iS-: Iiffiited- to determin--
ing· whether applicable 'water qualizy stan'. 
dards will be met, and is not empowered t:Ci'" . 
base his decision on a balancing of needs or:'· 
the. project against adverse environmental 
·impact.' ·· · · • ·· · · 

.. ---_. .. , 

Robert i::: Stover and Stanley B'ryer, New 
York City, for intervenors-appellants .. · ' 

.Chai-Jes M. Pratt, Stephen L. Ba~m, Pe: 
ter A. Giuntini and James P. Rigano, New' · 
York City, for Power Authority of the . 
State of New Yor( respondent. 

Robert Abrams,. Atty. Gen .. (Marcia 
Cleveland, Asst. Atty. Gen., New York.:.' 
City, R. Scott Greathead. Deputy First 
Asst. Atty. Gen., James A. Sevinsky, Asst. 
Atty. Gen., Albany,· and Lawrence A. Rap
poport, New York Gity, of counsel), for 
Henry G. Williams, respondent. 
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p.,.,;ip iL Gillen, Albany, for Natural Re- much as an amendment to the Federal 
. rre;. Defense Council, Inc., and others, -Water Pollution Control Act (U .S.Code, tit. 

• - :-:;-~;;;;{.•C"Dii,:n~dJ:• . : 33;·§ 1251.et seq. [FWPCA]), effected by 
-,_,:.•,(-:2}::::;;.r~'.!: - ,the enactment of section 401 (suDd.-[a], par. 

OPil'lON OF THE-COURT•>lir%r. [1]).of the Federal Clean Water Act (U.S. 

;osts, Judge:·--_ , •. ~-;·}~;.~)~f{~~1~;j~~: ._:~:;b!~!3!e§i~~~~~c:u::·~~Jh 1:."~ic;~;~ 
. Ill a.cting on an application for. State sec- •for a facility which wonld result in a-''diS- . • 

401 certification .of.o_a •. hydroelectric - "ch;irge intO the navigable waters"- unless.: 
i«t "" a prerequisite to the issuance of \the! State'-'of' New York 'either issued· a 

• ftJ<ral license therefor; the.Commission·. '•certificate that the' facility .would compiy · . 
., ofEm-ironmental Conservation is limited 'with water quality standards adopted by 
1'> d.termining whether applicable water -the State in compliance With 'seCtion 303 of 
~,..Jit'; standards will be met and,is not _FWPCA '(U.S.Code, tiC' 33, ''§' 13l.3f'br ·_ ·_ · 
..,.powered to base his. deeisioru_on,a,bal- · iwaivedsuch certification(U.S.Code;tit.:·:m, -

=~~~=!e~~1~::l:c~~~g;~!,:! ":i>~:~ =~~[~~~t~a~e~~~~~ts~{E~~~ --
This case arises out of the:·d~~ii.~~by' ronriientaFConservatiori (DEC; the 'appro- ._·· 

1:.. Power Authority of the State:'of New priate State agency [EGL 3'-030l;•subd. 2, '·· 
Tork iPAS:SY) to construct a pillpped stor- : par/il ):·for •what has be~oriie knowii'-as - , , 
""""P''wer facility in the Catsla11 Mountains · -iectloll 401 certification.· By agree~enhe: · .
>l><Alt ~O miles southwest of Albany, near -tween PASNY and DEC;·consideratioii·'of 
fnu.mlle, New York (the CcPrattSville ~he-.State a.pplication wa_ s postponed until . 
i'rojo>.:t). The project involves-the primping 'coricltisfiiri' of hearings ·0 n the 'Federai, 
'1( nter from the Schohane· Reservoir to a _ FERG ,application so thafthe' rili:'Ord ]lrO-

- mm·oir to be constructed at: an elevation .'dticed at those hearings' would be availabfo . - ·' .•. 

=.~~~·~; ~~g::~ae~~d~~i;J;~:~ .-.- -·-~·Afte.!~~~;;h:~_;?~t~~t~ili·;~;'.};;~:;_.f :~;:;~'.f:g.~~~J;+,::~iff~!~~F~·:E:~~R·;'.j~c{,:,~:::;,: __ :,.~_i:.:~:-~:;!.-'):-
:;,,. "acer would be retiirned_:fu- generate · i'~• r:t e cone us1on .o extensive• . · "i· 
,,_,w•r through the :i.uthority'.s;'. tnrbines, -h~anngs in. October,> 1981, llearirigs (;Ii · · · '' · 
,,;,,,,, to flow by way ofa tafu:iice,)>ackto ••PASNY's :application to _DECdor.section 
,i:~':!iv-harie Reservoir, ... which:·~feeds-,:~-~Witer. : :401: C_ertificatio~ were-, conducted,_,in -;Febru-
·"'"-' E<opus Creek-ll beaVily),fished,;l1a- _. ;~cy, (.nci 11arch, 1982.' ,Introduced in evi-
\il;;:aiiy known trout sti:-eam:,;·,.There._file .. dence wer~ portions :of the FERG_ record .. 

. o/"·"'rvationists (includingj:lie.lntei:venoi's :together :with additional. direct testimony 
-,-., .. ihe present action) who are·-apprehensive . 'and exhibits, .On Aprii 9, 1982 respondent ' 
'"°'•ut the effect th<l]lroject Illay)ill.ve- on ., Commissioner of Envir~nmentaLConserva- r 
""' q»ality of water of the .reservoir and }iol1 denied ~he power, authority's applica-

't.i-"' ('reek and on their.fish population. tion, on the ground.that.it haclfailed_to 
·\~';"'~ttts~ il licens~:·f~;:-g~~h_·:;:~fa:~ilitJ ,W~--- :de;nonS~at~-that' the:relevarit_Waiel- _gU.ali~ 

''"'"ired by the Federal PowehAct (U.S. - ,t,J..;ti.ndards would be-met.1,:,It,was evi-' 
Gde, til 16, §§ 79la-828c),-· on- May 26, ·dent from the decision that the result was 
;:•71 PASN-Y filed an application-with the predicated solely on the finding of noncorii
f\._>.J~~1i agency authorized __ to· issue such pliance_: \vith water quality. standards, __ and ·, 
'E-r-t.>~;:.-es (the Federa.l Power Commission, that no balancing of other-factors, 'such as 
-'''<":quently succeeded by the Federal En- general environmental impact and the poli-
-~:c;:y Regulatory Commission [FERG]). for cy,reflected in the State's Energy Law, had 
1.usn1r..~e of the necessary license. In.as- been. considered. 1 :·>: · -- ·.- ·::v 

L ''Ti-:c denial extended ai~' 10 ~~'-'rute~ati~'e 
to:t<,.::;.,r by PASN'Y f9r modification of the •Nater 
r;:~J:ty standards f~und applicable and to a re~ 

;' qi:;.est·f~r '~ s"t-at~ poil~tant -disch;rge elimi~au-~~ 
· _ system permit sought, in connection -with -the 
-- section 401 certification. ~--·'"- '· ,.: .. ~_(;r;·\~·_,,,-f .. :-, 
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-_ . . '.·,-On.July 6,-1982:tlie administrative law · sion that the Prattsville Project is the only 
judg<i-who had presided at the FERC hear- project that can meet needs described in 
ings issued his initial decision which grant- the State energy master plan adopted· on 

. ed the FERC license for the · Prattsvill_e · .March 25, 1982 pursuant to authority con-
[l '.~ Project,;subject to PASNY's securing. sec-- ·~ferred by the Energy Law(§ 3-101, s.ttbds. 
·~ '/:'.•:/.' ;,_, tion 40l'certification from DEC. ·.The pow- - 1, 7). Stating that "a careful weighing of \ ·_ 
i ---~'.);>~, :er authority then.commenced the present j the environmental impact in light of. the - -

-··: ,·,,; •.CPLR .. ,articlei:78:proceeding·to·challenge c•over-all -public interest·in the matter [i.e., 
' ·~::,·;~!!:;'. the: collunissioi:ier's.-April 9 , .. 1982 .denial._ of dthe: public: interest ,with respect'· to any 
,to·-';,c'J'<i'•·t '··--:.,'- ' ' --, , . __ ,, · .- -~. _._,_ .. -·-- _ -· •· - .. -- --~·- __ '_ .. _ ,, ... -. -

'!'~tH;•(•i,>mchi•Zeertification,:)n ,\\'.hi ch ,the;dJatskill _-;:'energy project that meets the requirements 

1IE.Vil,~~~~~~$ 
l-i- ··1:.-<-AppellateA;'.llivisfon;1ccThird tDepartment,;'mmistrativelawJudg~ for_the F.ERC.;t!ie 

, .• •. ;;•\'.; i;; · -~hlcli;,iby.Lthe order ~;;w • before us,~-: an,. : {Appellat<!_, Division_ remitt •. ed the matter to 
i : \'.;}'.ftHftnullecltlif~eterminatioWofth_ecoillmiiisi;;i/. )~he coIJl1llissi?ne~ and the department, ~th I I --. ii .i'i,fsf !'l" an<_l;fylJ]itfud the:mattei' fu the. comm is-··· __ the,. ~bservati,o~ •that:. the court perceived . 

I ! . ·;:;~ft~~t=N~t.f~P~=~t~~!;mt~P;~ · 1'.~~rf~i~~-§ -~3:~ !:J::~~~:~e~:;: ·.· 
'• j A~".![\J,f.$.i:l'17~\1;:$i\J:i.'}lth9uglr)!;);:IiC. (iyt~orripliance ··- ;be~ore FERG and th".~ontents and fmdm~~ 
I i 1· •. ·.•:'·•:·c'•'•witb what•the.court found ·was amandate cOf its.<:>rder a.nd decision of July 6, 1982 . 
I I ~::;

0

~ ofthEl'FOc!eh!PowerAct)hade~gagedina (},fatter of Power_Auth .. v. ]i'/acke, 94 
· 11 I !_: :. ;; liietiCUioUS\balanciilg ~fall rel~vant f"ct.;r:S -~A.!J.2,d 69,]8, 464 N,Y.S,2d 252.) 

I
' I c• {).~~~~°'(inl' c.1!'al~itern~"ij~te)J:E.~" P0"(~~;·f~e;Jj_~/!~. ~!1~d····~~hp- ;" 7 -[IJ 1'.An -ap~;ai: from ·the' -order' of the 

. icWciC:, P y, · . . • 11 ,_ :cw11.rc~s :o, 'pmver,• an, .\ t .e ·Appellate Division has been taken to our 
,. i ... , ,:'~i'.~t\V.01>~~. ~~~!,.i/:1: ~~~~.e(iri?g .1;e,r~·Jish '.~2.urt by th~:ln?irv,enors pursuant to !~ave 
l 'I 'ric:;y· and ~~~~~s~;,~0r,, i;;~r;,at10n~I\'urpo~e~) . grante'd by us under CPLR 5602 (subd. [a], 

1 I :~rl~lii~~~~f:ffg~€S:i~ 
I , 

1 1 
·, - •'.l '•:'. .for. ~I\~ ~r?J~,11] .~~~~f,:~)J'.';~,f. ~tate ~ner- more public officers or a board, comm1ss10n 

i •.. .., .. _,,,_ ·gy·reqliiremerits agamst·its environmental. ".,-th' bod·• f bli ffi · · h f I 
1, ·-·- -" --·~-..:iJ'" _ . _ . ,~-d-~f.{l":'•'--- .- 0,.."""-~ 1..,..,~~·::r;:t;.,;>"p·i·n--,:, ... , ., .. _ .. ,,.oz:. o er y-o pu c o cers w en,._ o • 
--:::_, -, _ ~'.::_~;:._::·~: ~-~~~~\}f J~~~iS~;f*t1~-~t~ifo2~~::~!~f:-~:~<~1~~~~:> ::'.-·~?WJ?i_~r~-~-~!,._?Y_; ~at ~r~~r·_w-;th~ Pllbli~. _ 

:)(ic" Tbfciiurtacknowledge<);the comiiiissiori- 'officer or body, th~ officer or body will be 
. , .. ;.· }'/•erspositioh)!l.itthf\?nll';!ssile'.tobe ccin-· _ called on to actinan adjudicatory capacitjr 

'- •· side~d bf!fun inpassirig"iiij'ari'applicatfori . arid~will thus be unable, for lack of ag-
,. .• for ~e8;0¥ 040f cerlificatioii' ;vas ,whether grie~ement by its . own action, to take an 

I I )~ . . the propoSed facilitj 'W-ould comply with appeal from its determinationm1 remittal 
.• 1\/ -. applicabte;fater qualifyfstandards/ bt1trf,,_· ·.for the_'pfilP~s<f of ·'obtaining ilireview•of 

- ': jected.thiitfpo~itionin•:reliarice .on·the>•re' - the•prlor nonfmal order of the' Appellate 
quirement;iwhich it fou~d .in the State 'En' . Division (1Watter of F.J. Zeronda, lna.•v. 

·" .- ergy Law,; that aHSt&te agencies conduct Town• Ed.," 37 N.Y,2d 198, 371 N.Y.S.2d 
. their affaii-s~'.so.as to conform to the.state· 872, 333 N.E.2d 154).··•As we noted in Zer-

. •energy Policy.expressiid in:tliis Ghapter" onda, the statute accords its benefit to 
(Energy Law,_§ 3-103) and on its conclu- eve_ry party to the proceeding if any one 

-. i ·'Related litii.iti~n: ·in~~~~~·th'e"Power -~fDEc 
" ·_-,:;'to have 'is.Sued. a, deCiaratory ruling Con'cerning 

'~·the Prattsville wa~ ~reviously before us 

· ·(k!att~~'~t P~~-Auti1. v. N~v Yark St;te jy~pt .... 
---.:-of·Environmental Conservation, 58 N.Y.2d 427,

'461 N.Y.S.2d 769, 448 N.E.2d 436). ·:·: ;; :~,.__, 
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comes within. its' ambit (37 ·N.Y.2d accept the conchisioji'of the FERG adminisc 
~ 201. 371 N.Y.S.2d 872;•333 N,E.2d- 154, ,··· trativ~ law judge that'a balal;_~ing of inter· 
i:: c!. Matter of Queeni Farms v. · Ger_dce, . ~sts ~established that the project should be 
!ia ~.Y.2d 555, 468 .N.X,S,2d:·1025;;;'4_55 .. · appro_ved and thereby!eft nothing open to 
?l.E.2d l'.->65) •. So bere, theinability"of re-,r~he•'comniissioner'~nre;riittal, or whether, 
,.-Jent commissionei;'affet.dispositiorron • as"PASNY asserts;,the coUrt did no·more 
_,ual by the-AppellateDiv]sfon 'of'P AS'..•:~ :than require a balancing, allowing a broad 
1-Ts application for"·sectioiiAOl'.'C..rtifica<i"exercise'of discretion by the commissii>ner 
;_, ID obtain a revie\y)9~~.tlie.iAppellate iii'detennining how and to what 'extent t0 . 
!ftvision's order retunijng'.tJie,:Jiiat.ter;Lt\> . take' inti> considera,;iorithe Various factors 

::~yd::r:n°:ti:·~~~~::~~~~{;j~ftifJ!~1::Jit:~;~f{t~Jai~i"~~f'~I~~· .. ··• 
.c=t leave at the .requ~~t!:ofJhe iritet:Y:tf.):;~~~ol'daihed by our decisiim.fuMatter of de 
,.,.... That power was:\lil!t}iminishe<l;J>f i• 'Riilim vf Diiwfond; 32 N .Y .2d 34,. 343 N.Y: 
•'"'-'--that the interv. enori>=-although•not•tg.2''d··:g4 ;295•·N·E.2d' 763 "·•·· .· .. • ,. h" li·'--c \.1.4"~'- _, ___ --_.· . :·~ ·,· ···:_· •.. ,.. . _ •• __ .1 _a·ease.w ic m _. 
tbe commissii>ner.,-,woul_d");i~),b)e to, appeal'' valved ·tne vecy issrie on' which the Appei- '· . 
from the commissioners ;_iJigposition, :ifter ,·;, !are' Divisidn· an"niilled the ci>fumissiiiner'~ • 

'- fl"!Dittal and_ thus.-_qb_ta:ipk~~reYl~!(_~-~~~~fili:~Br~acfidn~ ~-::th~;_:pr·es.~Il~-:·cas~i-~:;·:·the ·:-sCoP~ -· 
· iotnmediate order. . .A,IW.?~gh .th!1; ~t.erv:~- !/and J:i{ea~th"if tli~. colliffiikione~s lriqui:ri 
"""' might have. <;hose_~~£U:S.u": su.~~"'.'·.'ciri)iassing iiu an application'for the-water 
~. they would beillJlder,pl>,ol\lig:ijjon 'qualiti certification required llyFWPCA as 
ID oo so. We also obSecyf,)iiat,:th~ appiJaj ...• ;,:i.i)r~requisitii to Federal licensing Of cer'-____ --~~. ·--"" : . - .... _ .. . r __ . -. -··--- , - '--· ;·: .- - - .- ....... -, ·: ,. .. . - - , . . __ .-, 
il:uing been takenby" tlieintei;venp~"with taii:1hydroelectric power projects.· The'lan- · 
""' permission. the_c0wprlSsi9nej,' a~g,'tii\i.,' gu,lgeof Chfof Judge Fuldi speaking of the · 
Department of En~oljiil~ntalf C?riser_ia~ ext.!nt of the'authoritY ofthe commissioner . 

•··'""' now. join tbe_illt,eg,e'.'O,ij:ii]~~!iffif:;Jif~~~1*!n1#g "'iiether !'>.issu~,the~.certifi, ·· ... 
re•e=l of the determin;il;i0n-_at:tli.~;App~h·:. ·i:atioll',of;'reasonllble 'assurancec,that•a piO---> 
-Aa~ Dl\isioa_ . ··_>.- --:-. ;:_;;·~¥'i:~~k~iii~~~~~;~~l;!~· f PbS~cr·-p-rbJ~~-~f W~tillf~not:~ViOiilM ~appiiCab 1e·:-, · 
. £ZI We reverse fu~tid~i;~f"'m~ii~~):}' wate~ ,q~alitY standards,, required by then 

:1.ite Divi.sion and remiFtlie'.case':to;,it'foi:'. '. su~diVIs1on (b) of section 21 of FWPCA 
'<c::sideration of issues r.'iikeC:n;y:PAfINYfn' .(predecessor to. present § 401),- is conclu-

- ,' ''·-":=•-)•"'-'/'-"'• _' - v•,<, .-.-l >' ._,.• - • - - • ' , - •' ' ' -,, ' .. _ • " -- • • ;.• 

'J,.\:S proceeding,- othet.:,-th.a,n:,itS ·~ contehtio~- ·:_· ~~y-~::z .~ ... _:·.;{<;~J_?~:.0:·i:,~{i-~f,;·RT:'-·~~, ?:;:~,;-;:;·.:\·?.::.: ... _..,c ,- ,, 

-~t the commissioller:,.:~rred. .. ffi'i:nOt·~:~&ri-::· .. ~ }J\~cOngresS~ ·<'--jjy>the'--.'Fede.:a1:·.P0Wer.: AC't 
,,,>:eri01g energy a1ld g~ri~,;,1 e;,vifoiliri~U:tai ·(U.S.Code, tit'.'16; § 792 et sei);ha:S'vested 
_,;,,,tors as well as conformity to wate~ qua!' ,;. th.e'Federal Po>ver Corrimissfon with broad· 
'"y st=dards in makillg'•lllS'deeision on responsibilitY for thedevelojlmerit of na· 
_P~\;3~'1:~s applicatio~~'..1'.s J!til~ss~.the'1 i€-s0lu~ '·uOnal J)Ol_icie~: ih .th-i· area_· of e1ectric ·.poV1er, 
t.'<in of another issue po~'ed becorhes dispO's~ ._··.'granting it sweeping power$ and' a specific 

· 1::\·e, such .. conslderab(>·ri~:('Will'.iiri.c_liide-;;,i3,:d::~;.:~.· .PTiD.Illng---r~·sp_o-Ilsibility' ~th·. re$pect_ to-: the :· 
tl.'1:'$S VJ the_ qUestionr_Wliether'the:·cOmlnis2 ·'--iegUtatiOil_- 8.nd· '.--liceri.sing:_.-of- hydroeie'ctric . 
-'X>n€r's determinatiori'of•rtonconformity'to facilities affecting the navigable waters of•· 
•ppE<:able water qri.alitj:standards is sup- the United States.·. The Commission's juris-. ' 
F«cte..i by substantial evidence-the ques- diction'wlthrespectto such projects prii
'''"' "''rmally posed by ·a challenge on the empts all State licensing· and permit func~ 
''"~r.to to an administrative determination tions. [Footnote and. authorities omitted.] 

:_''"'le a~ an evidentiaryhearhlg (CPLR "Section 21 (s~bd. [b]) of the Federal 
''C''· suod. 4). · · :'·0 <•;- · .-·:'""i·.'.'"':;; 1:".:~_ · Water Pollution Control 'Act relinquishes 

In reaching the -re~~it. -\ve do: ~e~·have ·no . O:rliy_-one- ·e1elnent of the othe"nvise exclusive 
r'.•.'i7d to determine whether, as the interv.e'- jurisdictiO'n granted th!=! Power Con1missiop 
Mr> assert, the Appellate Divisio:J wa• ef- by _the Federal Power Act- It authorizes 
footi\-e!y mandating the commisc~oner to States to determine and certify only the 
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'1~;- narrow_ question whether there. is 'reasona- strong",, it nevertheless tenders; __ an imagf".: 
~£~ ble assurance' _that the_ construction _and native, but unpersuasive,_ argument thitt,;-~~ 
,t\ operation of. a proposed_ project '.mil not determining ;vhether. to)ssu~ .sectioll 14Q~ 
1i;:, ' ;! • ~o~~ ~:~:~~~a~~,;iY~~~ :~~~:~st '.;r;;[l;a~:a:d:~dt ~;"~!:';;;fss:::;?{( 

'.~.·.'.·\.';···.····•.···.·.·.·· ......... ·.' .... ·•,•.•.·.··•.· .. ·· .. · .. · .. ·• ,_ ~uk~~~~~~;:s~ ~~~::t::~()~:;~~~ .. :: ;~~·~o:~~;;n!e:~sh:~ ;;::~i~::~:~: · 
~~-. _ _. __ -·_ Sta~~ to .. -~~ec_onsider.:matters,;,unreiated_ to '. ~~-:-~ner~_~a~t_e~ pl~n~_:·~.-~il~-1,i_;:~l~~i!J.~f~:~~i 
,,. . thell-,.;ate!',,quaJify,;standar~s,,,V('!ich)he h\The argument of ~ourse runs counter 
H'/ ' P()wel: 9.'inJ1ission has':W:!t!J.ii! its e:!'clll~iye ·. h k 1 d t f F d I · · · · · · · 

l,;,,~1irlE1t~~~:~. ·~#E2.§~~ 
.... .. . . ..·. considerc,.water.;quaJity.:.standards ,whi.ch gards the very'·limited nature· of the acti: !!! . •/•may.,00,,aff~c~. by; djsc~arges f~o~,_9m;i .. · ty left by FWPCA to State action in secti 
· · · . ... . :· 'Ed's projec~ into th~ ~11dson :River .. ,m oth·<: 401certification:: The certification ref err· 

r,'.'.:.·.•.·.•,, .. •, •.....•..•. '.'. ... · .. •, ', er,wor@,:.to ,ascert:iiz\ ~!)ether the projecF .. to in the Federal Clean Water Act, insof ' 
,., . , : .. ',would offend agaiiist th<!_applieable: regula- as relevant to the. •Prattsville. Project;:d~ 
;i' ·· },tionsJ6.,NYGRR.J01:3) goyerpi11g/Class B.' ·simply of compliance mth section 303;;,r 
i.'.~.·.''../.: . • / .waters;.the.classification;9r,,the,Rivet at . the ''Federal statute (U.S.Code; •titcF:iii" 
_. ··,~mwalI'.(6.}<XGRI'. s.~}>,iJtlli.~qually §··1313),.which provides for<Jither Sta.~ 

ij ~'.;o') ' dear that_ th,e ComJ1ll'.'Sl~peI h~s ne1the~,the . adopted,· FederalJy.approved water·quali 
<authority;p~r .the~du~, to ,delve i'!to ··th~ •. standards or the promulgation of standards, 
.... many othe~.iss':'es...,...wfoch. had been mvestI-. by the. Federal· Environmental .Protection' 
•. ·. gated.,a~j;;4~1de~, by, th~ fed~I'lJ.l Pov: er ·Agency;:.:. In the' case•' 6f New. York· State, 

;'; '· ,Comrmdis?.10g.._mh.,thde coursd.. .e.te.~df,;he(.3 .exte
2 

NnY. si
2
vde · the standards adopted by DEC. and Fed~~: 

: , . . proc~e IlgB;lt a COn UC i:,o\ .. » · . alJy approved establish USe CJassificatiotjs 
f: . 34 44'-45:'343- N.Y.S.2d ... 84, .. 295 N.E.2d f waters within the State with\1peciffl 
:.·, • F63',>,:t:JGb£~J~c~i),,S~~if~t;:~)i·i;•{~;i~:.i,.11\i~ ·.:•·. · ~ndivid1ml '·, standards/~,relatlng ;,, 0 .. ~~.~~. r· : c PASNY1(aiiserts:however,i that the 'de. '.things;; as: ·.turbidity , a,nd. ;,temperatiif~ 

.' ;{-_t,_;_'· ·- ,_.,. · ,,::Etahni. · dec~,!On:. ~~~:-:ri<?~ .,t.a!fe. )n~_: account '._change,._ as.Sig-1}.ed. to:- t,he_~,· Ya.i-iolls ·_c~assifi_c~~: 

' --~, 

.· •.. the Ene~,Law andtl)e,,State'.s .~nergy. tions.(e.g., 6 NYGRR 701A,.J04.2[b]),·J'l)~ 
nlanning ·process, :which;·-clid._not exist in' section·._40i .. c€i:tificati0n process is acCoID.': 

_..._ .-·_ <-. "-" ••-''-<-~;·-,,.,.,_,_.,_ .. _,,_,_,_._ .. - .... . .. -.. -, ': - .-: · .. - ----- ,_._, __ !; 

. their. present.;fol"Ul ]Vhe11.,.that:,"'!~e was plished by a determination that .a propose.~ 
:, .. decided.;Jtconten~s,tjiat as a State officer project will meet the particular water,qual\c 

.the commissioner.is now bound, particular- ty. standards for; the applicabl~ classifi~~ 
ly .by the;rna.ndafo in section. 3:103. of the tionO..To extend that process, as the ()riJe .. 
statu~,'_that; ~tate agenCies conduct their of the Appellate Division would do, to con
aifaiis:~1S() as to conform to the stat.e ene~· · ··sideration of _couiitervailirig-enetgy and-.e.ri~-. 

· gy policy", to take into account the. preva- ·vironmental interests with .the possibilit:f.o.f 
. Jent energy program,.,.-specifically the cnr· issuance of section 401 certification despi~ 
".~ent state:·.e!Je_i:"gy._ rn_~te~ Pia~!_._:whlc~ .it: i_~ . ~onco_rnpliance'._.: wit~: -.wat~r: q~alitY::;:8~~~'. 

said ~oul?_be advanc_ed __ ,by constructi.on _of: dards.-on." the basis of _overr'iding _energ'.y.,, 
the. Pratt,5;,{J]e Proj~t.;.. . ·. needs ~ould be to countenance both a fail'··· 

.: Althou°gh ; professing ' to ~cknowledgec . ure by the commissioner to perform th~ . 
0 "the preemptive nature of the FERC's jur- ·function reserved to him under FWPCM; 
isdiction ·QYer hydroelectric projects under and an intrusion by him in the area of_ 
the Fed.era] Power Act", which pre-emptive responsibility pre-empted for. the J"edeml 
nature _PASNY describes ··as "cl(;ar and _agency.3 · · · ·-,'-_··:-" ·,-., 

1 
'"·-",;::': 

3_.' It d~~s ~~1-fdi1~~. how~ve.r, fr0~ the inab.ilitY--
Of the c·6mmissioner to- -consider more_ than 

' --c~m~li~nce With ·~ati::~ q~~iity ~t·a~da~d's i~, ;·~t~: 
·· ini .. on an application for section ,401 certifi·ca-;. 

fi'tl 
in 
~
it.• 
1~~·~ 

·t~" 
~! 
dt:<t, 

'~~ ,.,., 
"fr.~ 
l>l; 

_:.: 

. - ,.,. 



GUARDIAi"ISHIP At'ID CUSTODY OF ALEXANDER L. :N. Y. 731 
.. '. Clteas457N.E.2d.731 (~Y. 1983). . -· ._ , . _ 

. e Appellate ~ivision e~ ~ remitti;>g ~;.'"'::''"·f'';f.(i',T6({l:i.Y'.2J ~igi''.Y.'f;"'';'' 
~NY's application for-section°_401 certifi~ _..,,_,-.~ R-::. :~wi;;.: ~-·''.·<·,·~-t,.'..0,---·:_i, , ..... ,,..,..,,_~' ;;::--,,.1.·:·~ :· _,_,_ •. -.· · ;.-·:- -·-

. . d t · · · er wh had. , In the Matter of, the GUARDIANSJlI~ .. 
n to respo? en co:mnussion_. 0 

.,: •... and CUSTODY OF ALEXANDER. ·'. · 
'!her authonty no,. responsibility: to en· "·"· · '. .. ·: · ···. · · · · .. · ·.• >'3. 

~=£:[~.~~i'li~!~51ii'~~~~% 
erred in denyilig intervei:tors"motion'fo \Cardinal McCloskey Children arid Fallli· ; •>'. 

-~~ :::o~:f :t:=~0f;t:::Ja:: ~11~~:·~~~1·"i~r~~~:;j~~Ev~~~is~~·6~£;~:r 
w judge issued July 6, 1982,.,_,which was -;~ ... ~;;!}/: :::~1:~~:fj,::-·i '.'-'\ ~·, ,..,-: ~.:/( ,~,;,;;i~- tit~"~,~: 
ued subsequent. to- the comIDiSsioner's ,-.,.~i .. ~,. ,.,._~,:,:;~J~"-", -Nov. 29, 1983: . ,,,. c'I-~,~:, ,''. .- . · , 

• • _ • • - • c< • \ ¥."1<:-~\~'- ,: ''-, 1~:._. ( , ' "t j,Z" ·•,~1'<fio,,!IJ;'I J ·;:., 

rual ot section 401 certification on April• ..::.~""i.;-e:.-.:--_ .. ·,nAiJi~,.,.,. "-' 'i:i·H" ;,,_~r.·--~r ~~.;r.:t~:N• , - ",._,,, 
• -·· _ ff!";!,,"i:cr->;tc::t'Y.;;',• .. ;:·~,::•~·,-"',..~'f.:~'t".,Li5"<}r>~ 1 ·(:d1'•, •;. 

198"2 and which-.-~~·~~~=~~~ -~r.:.l~J:f7,~-;f£]-~ff:tir~·,1•t•l"'}~t;n~;' ... 1'.:i:~~·EM;Jt?,_ti.~' : '~,:' 
ropriety of that den1a..:~' ~ -.-:q~'?~,:t·:t.•"~~-·-,, J~t11 A_;children and family 

1

Service agency ' '' :' ~ 
' ~' -~~1'- ~-·~.,.~-·-- '";:~ , __ ' ' 

Becau5e there iemaill other'objeetion8 fu 'filed' a>petition •• seeking• termination'· of ''::· ,, ,p 
int of law to the• co~ionez:'s'action . ii:tother'S''·I>ar~ntah rightir>predicated·ion • • •. ,,, '• 
· ed by·PASNY in thiS jirocee<ifug'iii(weU · niental'jlJness> The Family .Court;oNew ·· · !( 
its challenge to.ms decision is:unsuP: .. · York'Com1ty;1Jacl(Turreti·J;;'granted'the, "' · 

rted by substaI1tiaLJeVidei:tc0;Mnone of ·petition; and •the mother 'appealed. c'The ' ' ' 
hich has been passed ~II b:f. thi•Appellate ·. Supreme :Coul:t/Appellate'Division, First , 

jJisiQ)l,_,ve remit thematter't.o that conrt .Department,',92 A.D.2d 755;'458N:Y.S.2d < .•. 

for its further consideration;;re)€Cting the 969; unanimously' affirffied: ..• ;Leave' tO ap. • < .y 
~uest by the intervenors'tliat'we"fuially ' peal w.S granted:. ~he Coiirt'ofA!>iieals, , 
role on each of the remaiilillg;'Obfections. • Jones~ J,.';'.held 'tha(a p~rent wh<i iS tO l)e ' . ' ; 
!\,,not appropriatefoi-ibiS'coUit'tii'under'. /~l<amined:bya colirt-appointed pl>ychfatrlst •• ,· .. 
:?.~~e ~h·~ initial jUdici3~ r~.\ri~.~~'?~f:ll~,~~,~i~ :._.:;;-_:~-~ ~~?C¥~~~f~~~{~F~f~,1~fl.}t~_·t_~~ ~p~y~-~~l __ -·:·:'.: .'1 

m1n.'l.tiOn of _respondent. ct)tn;nlli?s_1on~r<:-:~f-t~,;·:<:--relation.sh1p oll:_~_a~cou~t. 00f: ,the-. paren:t~s 
Th~ ._or.de~. o_f th~~::_~~P'~~~~.-,Di~i;~'->; :-P~i:~-1 gj#~~~;.i~~,~~~~1~4~:-t~:~~~Ve~ .. -~i~_.·~~~?,~r_ 

,.ah<1u!d be reversed·:-wi~ "coStS-_y;·_'tiie:_intef_:'· , _attO_rney: .. pre.sent_,~ur1_~g _t~~ _examina~on, ~_f_· 
11i:nt~:.;;. and the c~;ec~eIDitted to .that court : .. _the pare?~- ~o <lesir€S, ~':'~~:-~ithciut -~ ,4eiil~-: 

-for ",further consi~e_rit;ion. ·- in_.-:_~ronfonlllt]' :·oTistrat~on, 0~_ h-9w· .. th€. 3.-tt_Orney'-s __ -preS~nCe . 

"'\h,Jhl, ·opinion.· .,. • •·f ,:1~i:rrI~r~%,~,1~+i:"~~~u~~:;t1¥~~~~~!~a~~ij::~J!;;;~!~r:1~~:~: . 
XOOKE, C.J., and JASEN, WACHTLER,· ' / Order ~eversed and .matter remitted . 

. ·)tfYER, SIMONS and KAYE,J~,,,.soncuJ:",·· '''""''':.'•r.:i:;).'"' ,;<,;\, 0 ;:;;:.,),;,.1> 1~.~q; ~;) .· 
. On1·~;: reversed ·-~mth·::·oo~~-:i-i"aild-.ffiatteZ.. ~·c;_~,:_r r-.---:>.·~_,·;,_':J,r;_":i;~;-;;-~ .:~/;~~:'.{'?'"!:~~. ·.,:.;;~:.;7-~;_,~~~,<:~;_:.t~f,J;~i'.·\: ·-

. "•mir;ed to the Appellate :DJVision,' Third li Infants <s->205 · · •• ,.." . 
~i:trtment, for fnrther proceedings in ac· : Mothe; who\vas'~bout tob~~xa~iheci 
<nnoonce with the opinion herein. , .. . by.~ourt-app~inted ·psy~hiatrist in proceed-

_ti{Jn that all other 'Tac~~~S :~e J~~~riJ;-~is~e---' 
~~J•-dt..•d or beyond reach at the State level To 
:t'K:. ~-onlrary, public interests of broad scope are 
lnlpw ... -afed- both in the ·classification of State 
""<llcrs. which is required to be done "in accOrd-

. ·_;.nee· with considerations of best uSage in the 
·. __ interest of the_ public" (ECL 17-0301, subd. 2), 

Jnd in the fixing of standards of -purity within 
c!a--;sifkations, Which aie to be established-con
~1"1cnt \Vith a variety of interests-"public 
i1i:;:1.!th and p~tblic enjoyTnent t~ereof, the propa~ 

-gatioll and' P~ot~clio:i:i of fiSh -'ii.~d -~ild--ufe-;- i~~ 
· eluding birds, mammals and other· terrestrial 

and aquatic life, and the industrial development 
of_the state" (ECL 17-0101). Indeed, under sec
tion 303 (subd. [c], par. [2]) of the FWPCA the 
use. and· value of State .\vaters 'for -industrial 

,-purposes is one'-Of the-factors which··must be 
taken into consideration in the adoption of State 
\Vater quality standards· if" they are to receive 
Federal apprOval (U.S.Code, tit. 33, § 1313, 
subd. [c]. par. [2]). 
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de :RR.Ui v. DIAMOND N.Y. 763 
Cit-:- ~s :?95 X.E.~d i53 

The trouble \Yith :his procedural :3ct'.: is 
that it does not corr:::: tr; grips \;,-ith the 
prOblem of self-censc rsh'.p raised in the 
S11z.ith case, namely. tJ-_at t.~e bookse:ler \vill 
tend to limit his stoc;: to books \v:iicf. he 
has read and can guare-nte-e. 

It is, of course, not necessary tf'_:=:.t Uere 
be eyewitness testimo::::y t..'-lat the bc·oks::ller 
had read' a book in orCer to p:- JYE: his 
knowledge of its cc::te:::s but i:: s~ms 

clear that legislation, sucil as secti :in 235.-

10, \\'hich sanctions cc :iviction of t=.e b:.ok
seller for selling obsc-::ne material ·wi:J.out 
any proof \vha. tsoe\'.er :h2: he kne\•.- or -..vas 
familiar \vith its nat:::re, is afflic:::d ,.,-ith. 
precisely the same ,-::e and prod:..:ces the 
same obje.ctionable r--e.su'.: as the st~:ute 

struck dov.;n in Smith Y. California._ 36~ L." 
S. 147, 80 S.Ct. 2E, nipra. b c:her 
\vords, such legislatic:J. requires t:Ce took-. 
seller to go forward ,,.--Jth affirmati·.-e p:-oof 
tha't helhad no kno\v}ejge of the cc:-ite=: of 
the publication in OrC.-::r to .. preYen: a ::nd
ing of guilt. 

I would emphasize :.hat making ::he ?r.e
sumption rebuttable C. Jes not make it less 
effective as a restrai::!t. In eithe; ca.3e, a 
bookseller would be c·:1mpelle~ to b·~CO::::le a 
c..:..nsor and,,_ under cc?pu1sicr. cf :.:te st,tt
·ute, would· tend to :-estrict the t·ooL~ to 
those he read or inY~stlgated. I:: c0~s·e
quence1 the State is f·<ermitted to i::idirtctly 
suppress what it coulC not suppre::.s di:ect
ly. Thus, the ration::..le underlying the. de
cision in S1nith-the ver_:.· real danger of 
self-impos~d restrictic·n of freedoc o: e;.;;
pression-a1s6 renders the p~eSUn:?tic.~ in· 
this case imperrniss:Dle and uncon:,--:itn
tional. 

Although the State m<:y generai..:y :regu
late the allocation of the burden of ~-:-oaf 

· through legislation, it is clear that 2 sstute 
may not, where the FLrst _.\mendme::nt ~ in
volved, declare a f•erson ·presu:np:::vely 
guilty of a crime or :presume tha: he has 
committed one of i~ material eJeITents . 
(See Speiser v. Ra:odaJ, 357 LS; 513, 
523-524, 78 S.Ct. 1332, s1tpra; Sm.i:'! Y. 

California, 361 U.S. :47, 150-151, SO S.Ct. 

215. s11;ra: Grove Press v. Evans, D.C., 
306 F.SUP?· 1084, 1087-1088; see, also, 
Xote, O~sccnity Prosecutions, 41 N.Y.U.L. 
ReY. i91, ~'-!i.) Freedom of speech is too 
important <:. right to allovv it to be serious
ly impeded or impaired by a presumption. 

The con,·ictions should be reversed and 
the inforrn:::.tions disn1issed. 

BURKE. JASEN and GABRIELLI, JJ., 
concur \\·it!-. BREITEL, J. 

FULD, C. J ., dissents and votes to re~ 

verse i·n a separate opinion in which · 
JO::\ES ar;J WACHTLER; JJ., concur. 

Order afiirmed. 

''-----~ 0 ~ KEY ~llHB~R ST5T_Hi 

' 

32 N.Y.2d.34. 

In the ·Matter of Richard D. de·RHAM, .as 
Treasurer of Scenic Hudson Preservation 

Conference, et al., Appellants, 

v. 
Hen.ry·L. ci IAMoNo', as s.tate Commiss10ner 

. Ot Envlronmenta1'·cOnservatlori, 
Responderlt, 

and 

Consolidated Edison Company of New York1 

Inc., et al., lntervenorswRespond8nts. 

Court of Appeals of Ne\\' York. 

:\larch 1-!, 1973. 

Conser-Yation groups and; ·others insti
tuted _-\rticle 78 proceeding tO review En
vironmental Conservation Commissioner's 
issuance oi a certificate of "reasonable as
surance" that· proposed construction of 
pumped Storage hy~roelectri~. facility on 
the Hudson River Will not viOlate. applica
ble v.-·ater ·quality standards. The Supreme 
Court, $pec~al Term, DeForest C. Pitt1 J., 
69 Miso.2d · 1, 330 N.Y.S.Zd 71; set aside 

. j; 

i I" ~· .. 'I '1'i 
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Commissioner's determination and certifi
cation, and Commissioner appealed. The 
Supreme Court1 Appellate Division, 39 A. 
D.2d 302, 333 N.Y.S.2d 771, confirmed the 
Commissioner's determination and dis
missed the petition in its entirety. Upon 
petitioners' appeal, the Court of Appeals, 
Fuld, C. J., held that record established 
that the Commissioner gave due considera
te every factor which had a bearing on ap
plicable \Yater quality standards and that his 
"reasonable assurance" \\·as rational and 
reasonable ; specifically, there v1as ample 
evidence to support his determination that 
there would be neither thermal pollution, 
nor salt intrusion, nor danger to fish life: 

)astly, besides the fact that the Catskill 
"Aqueduct is n9t a navigable \Vaterv-:ay, the 
proposed project \vould not discharge into 
the Aqueduct and thus would not pollute it. 

Affirmed. 

Breitel, J., took no part. 

I. States eo>4.12 

Federal Po\ver Commission's jurisdic
tion ·,with respect to hydroelectric facilities 
affecting the navigable \\1aters of the l-1nit
ed States preempts all state licensing and 
permit functions. Federal Pov.;er Act, § 1 
et seq., 16 U.S.C.A. § 792 et seq. 

2. Navigable w·aters P35 

Federal Water Pollution Control Act 
provision requiring a federal license appli
cant, \vho is to conduct any activity \vhich 
may result in a discharge into navigable 
waters, to provide the Po\ver Commission 
with,. a certification from the state in v.1hich 
the discharge will originate that there is 
"reasonable assurance'' that such activity 
will be conducted in a manner not violative 
of water quality standards r~linquishes 

only one element of the otherwise exclu
sive jurisdiction granted the Commission 
by the Federal Power Act; it simply au
thorizes states to determine the narro\v 
question of whether there is reasonable as
surance that operation of the project \vill 

not Yiolate applica'::ile state \\·ater stand
ards. Federal \\~c:.ter Pollution Control 
Act, § 21 (b) as a:ner.ded 33 U.S.C.A. § 
11/l(b). 

3. Navigable Waters ~35 

Record establis:ied that Environmental 
Conservation Comrr:issioner gave due con
sideration to eYery factor \vhich had a 
bearing on applicable ,,-ater quality stand
ards and that his determination that there 
v;as "reasonable assurance" that proposed 
construction of pumped storage hydroelec
tric facility on the Hudson Ri..,-er would 
not \•iolate applicat;e v;ater standards was 
rational and reasor.able; specifically, there 
"-as ample evidence to support his determi
nation that there "·ould .:be neither thermal 
pollution, nor salt i.;tru.sion, . nor d,t~nger to 
fish life; lastly, beside; the fact that the 
Catskill Aqueduct i::: no:~ ·navigable water
\\·ay, the proposed project \\'Ould not ·dis
charge into it and thus \\·ould not pollute 
it. Federal Po\\'er A.c:, § 1 et seq., 16 U. 
S.C.A. § 792 et seq.: ECI: § 17-0301; 
Federal Water Po:Jution Control Act, § 
2J(b) as amended 33 CS.C.A. § 1171(b); 
Federal Water ·Pollution C.ontrol Act -
:\mendn1ents of 19:-2, § 308, 86 Stat. 816. 

4. Health and Environment ~28 

Environmental Conservation Commis
siunci;'s ce.-tif.ca.t.on that there \v.:.s a 
present "reasonable assurance" that _water 
qll<:j.lity standards ,,·ould" not be contravened 
by the constrUction of pumped storage hy
droelectric facility on the Hudson River 
\\·as not negated by the inclusion in the 
certificate of four conditions, the first of 
\\·hich required po,ver company ·to monitor -
the operation of the project and the other 
three of which proYided that operation of 
the facility would be terminated "upon evi
dence" that such operation 1»iolated or 
threatened to Yiolate state \Yater quality 
standards. Federa1 Po\ver ~-\ct, §§ 1 et 
seq., lO(a), 16 C.S.C.A. §§ 792 et seq., 
8.-l3(a); Federal \\-ater Pollution Control 
. .\ct, § 21(b) as amended 33 U.S.C.A. § 
1171 (b); ECL § li-030L 
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de RHAM v. DIAMOND 
Cite a!> 295 .X.E.!!d 7,:,.3 

N.Y. 765 

Albert K. Butzel, Peter A. A. Berle and in accordance \vith the la\\' and had a rea-
DaYid Sh·e, Ne\v York City, for Richard 
D. de Rham and others, appellants. 

Korman Redlich, Corp. Counsel (Evelyn 
J. Junge, Ne\v York City, Evan A. Davis 
and Ira H. Zuckerman, Kew York City, of 
counsel), for City of Ne,v York, appellant. 

John M. Burns, Ill, New York City, for 
The Hudson River Fishermen's Associa
tion, Inc., appellant . 

Louis J. Lefkowitz, Atty. Gen. (Julius 
Feinstein, Ruth Kessler Toch and Stanley 
Fishman, Albany, of counsel), for respon
dent., 

Carl D. Hobelman and G. S. Peter Ber
gen, Nevi York City, for intervenors-re

spondents. 

FULD, Chief Judge. 

The State Commissioner of Environmen
tal Conservation, acting pursuant to section 
21 (subd. [b]) of the Federal Water Pollu
tion Control Act, determined that there is 
"reasonable assurance' that construction 
and operation of Consolidated Edison's 
Corn\vall Project will not violate or con
traYene \\·ater quality standards applicable 
tu t~1e \Vl':e::-;, ,c: the Hudson River. On 
this appeal, the scope of judicial review 
being limited, we are called upon,. not to 
\Veigh the facts or merits of this long
dra,,·n-out controversy de nova, but simply 
to decide whether the Commissioner acted 

I. Pumped storage projects consist- of a 
lo\ver and an upper reservoir anrl n con
necting tunnel housing reversible pumri
turbines. Such projects function as giant 
storage batteries for preYiously generntecl 
electricity. 

2. In October, 1971, the Federal Court of 
A.ppenls, on petitions for reviev;·, upheltl 
the Commission's determination. (See 
Scenic Hudson Preservation Confe1·ence "· 
Federal Power Comm., 2 Cir. 453 li'.2d 
463, cert. den. 407 U.S. 926, 92 S.Ct. 
2453, 32 L.Ed.2d 813.) In reaching that 
conclusion, the court wrote (p. 470) : "In 
its opinion the Commission reviewed the 
power needs of the area served hr Con 

so:1at~:e basis for his determination. 

In '.963, Consolidated Edison (hereafter 
reierred :o a:: Con Edison or Con Ed) ap
plied :o the Federal Po\ver Commission, as 
required by the Federal Power Act (U.S. 
Code, tit. 16, § 792 et seq.), for a license to 
const:-uct and operate a pumped storage 
hydro::lecc:ric facility on the western shore 
of t}.e Hudson River, at Storm King 
i\lour::air.. in Corn"·all, Kew York, about 
40 m'.ies north of Ne\\' York City.1 The 
Comr:;.ission initially granted a license in 
1965 ::iut. follo\ving court revie-v", the li
ce:isi:-.g order was set aside by the United 
State3 Court of Appeals for the· Second 
C:rcu'.: a:1d the case \\'a'S remanded to the 
agcnc:: for further proceedings. (See Sce
nic Euds.on Preservation Conference v. 
Fedecal Power Comm., 2 Cir. 354 F.2d 608, 
cert. den. 3&! U.S. 941, 86 S.Ct. 1462, 16 
L.Ed."d 040.) Following the proceedings 
or: rtmand-\vhich involved 100 hearing 
days, the testimony of some 60 expert wit
nesse5 and filled a recor;d . of more than 
19,000 pages-the Commissi'On again grant
ed Con Ed a license o.n August 19, 1970.2 

The contemplated project, if and 'vhen 
const:-ucted1 \Vilt be the largest pumped 
storage plant in the world. It \vill consist 
cf an i.1,?per stor<:.ge reservriir and a t..lnnc~ 
betv1een. -rhat ·reservoir and a pO\Yerhouse 
ar..d' t:-ansrriission facilii:ies. \Vater \vi11 be 
pumptd irom the Hudson River at night 
and Gn \Yeekends to the reservoir-\\rhich 
\\·ould be situated some 10,000 feet south 

E<l an\l considered. possible alternath·es 
to the Storm King project in terms of 
reliability, cost, air and noise pollution, 
an<i o•erall enYironmental impact, * * 
It beld that the scenic impact would be 
min.imal, that no historic site voould be 
ad•ersel:r affected, that the fish would 
be adequately protected and that the 
11n•pos12"d park and scenic. overlook v;•oulrl 
enLan~ recreational facilities. The Com· 
n1i~ion found that further un<lerground
ing of t"ransmission lines v;·ould result in 
unreliability in the delivery of pov;·er and 
v;·o3ld be too costly. The Commission de
ter:nine<l that c-onstruction of the project 
v;o:ild entail no appreciable hazard 'to 
[);~w York City's Catskill] Aqueduct." 
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and. west of the powerhouse i::-. a natural 
mountain basin behind Storr::. E..:ng 1Ioun
tain-and then be discharged_ a!. electricity 
is needed during the day, th.:roqh a num
ber of reversible pump-turbi=ie generators, 
having a capacity of 2,0i=(l mega\vatts 
(2,000,000 kilowatts), back to ,C,e Hudson 
River. The principal functic:i c: the facil
ity will be to supply electrici-::y ::o the met
ropolitan Ne\v York region and. to inter
connected utility systems-de.noninated the 
1\ ew York Power Pool---dur:ng periods of 
peak demand and during pe:-ioC.s of emer
gency. 

Since the project is cornple-:el:• dependent 
on off-peak power supplied :ram other 
plants located in other area.:::, r.J coal, oil, 
gas or other ., fuel will be ::iur::ed at the 
Cornvva1l. site. Falling ,,·ate:- p:-ovides the 
only energy source for the p:-oj-:ct's gener
a.tion of electricity.3 

In March, 1971, about six rr.Jnths after 
the Federal Power Comrniss::on had grant
ed the utility a license, Con EC applied to 
the New York State Depart=ne::t of E.n,·i
ronmental Conservation ior a ·'certificate 
of reasonable assurance1

' Gat applicable 
New York State water qu<:..1it:: standards 
v.:ould not be violated by its ?rc;iosed proj
ect. This application v.·as ::iaC.e pursuant 
to section 21 ( subd. [b J) c i :.'le Federal 
\\Tater Pollution Control .-\.ct (U.S.Code, 
tit. 33, § 11/J, subd. ['o]•; 't provides, in 
part, as follo\vs: 

3. Fuel will be used nt the ·:ith~r plants. 
·within tlleir present legal aut!.•Jrization, 
and it is that fuel vd1id1 -n-'"..11 s-::ipp1y t11e 
pun1ping pov>'er for the proje.2t. 

4. The portion of the Hudsor:: P.l•er from 
which the project will pump. anC. to •vhich 
it will discharge, ·water has bee!. assigned 
Class B standards (see, infr:i:., I'P· 45, 46, 
343 N.Y.S.2d p. 91, 295 X.E.!U p. 768). 

5. These are the conditions wLich the Com
missioner .imposed: 

"A. Consolidated Edison WU:. continu
ously monitor the operation of said 
pumped storage bydroel~~c generator · 
facilitr in order to pre>en-r any and all 
contravention of the water c;::uS.::.:ty stand
ards assigned to the Hudson Ri•er or any 

Any applicant for a Federal license 
* * * to conduct any activity, includ
ing * * * the construction or opera
tion of facilities, \\·hich may result in 
any discharge into the naYigable \Vaters 
of the United States, shall provide the li
censing * * * agency [the Federal 
Power Commission in this case] a certi
fication from the State in \vhich the dis
charge -originates or \vill originate 
* * * that there is reasonable assur
ance1 as determined by the State 
* * * that such activity will be con
ducted in a manner \vhich will not vio
late applicable \vater quality standards." 

The Department of Environmental Con
servation gave public notice of the applica
tion and thereafter public hearings were 
held in which extensiye· testimony was tak
en. At the conclusion oi the hearings, and 
by letter dated August li, 1971, the Com
missioner of Environmental Conservation, 
Henry L. Diamond, issued the requested 
certification of "reasonable assurance" that 
the State's water standards "will not be 
contravened" by the construction and oper
ation of the facility at Corn\,·all.4 In addi
tion, the Commissioner attached to his cer
tification four conditions 0 [i]n order 
* * * to insure", as he put it1 Hthat the 
operation of this facility in the future \\·ill 
not contravene the [State1s] adopted \Vater 
standards" .5 

of the •va.ters of the St'at·e attributable to 
the operation of sa.id facility. 

"B. That Consolidatecl Edison \\'ill im· 
1nediately terminate the operation of said 
project upon any e\'idence of Yiolations or 
contravention of the -n·urer ·qualit;i• stand· 
ards assigned to the Hudson River or anr 
of the waters of the State attributable to 
the operation of said projects. 

"C. That Consolidated Edison will in1-
mediate1y terminate the operation of said 
facilit~· upon evidence that the tempera· 
tures of any of the •vaters of the State 
nt any point, place or location, are. af
fected so as to contravene the State's 
thermal standartl clue to the operation of 
said facility, directly or indirectly as a 
result of the intake or discharges of •vater 
at or in the vicinity of the facility or at 
or in the vicinity of other affected bodr 
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The petitioners-conservation groups_. in
dividuals, the To\Yn of Poughkeepsie and 
the City of New York, v.•ho have been ac
tively opposed to the Corn\Yall Project ior 
many years-thereafter instituted this arti
cle 78 proceeding to revie,,- the Commis
sioner1s determination. In essence, they 
asserted, in a petition consisting of eight 
(
1claims," not only that the Commissioner 
acted arbitrarily and capriciously in certi
fying that there is reasonable assura~ce 

that the project \vould not Yiolate applica
ble water quality standards but also that he 
failed to consider several relevant matters 
in making his determination. 

Follov.ring the filing of answers by the 
Commissioner and Con Edison, the court at 
Special Term annulled the certification. It 
was its vie\v that the Commissioner had 
acted ''in excess of his jurisdiction and in 
violation of lav.'." (69 11isc.2d 1, -t, 330 
N.Y.S.2d 71, 74.) On appeal, the .-\ppel
late Division unanimously confirmed the 
Commissioner's determination and dis
missed the petition in its entirety (39 A.D. 
2d 302, 333 N.Y.S.2d 771).• It was its 
conclusion that the Commissioner gave 
"due consideration * * * to all factors 
which would directly affect all aspects of 
water quality in the immediate vicinity of 
the project and indirectly affect \Yater 
quality at othe~ places on the Hudson Riv-

of water. in the State resulting from the 
furnishing of po-wer for use in connection 
·with the operation of said facility. 

"D. That Consolidated Edison shall 
immediately initiate any change in the 
operation of said facilit;y ·which ma~· be 
required to halt and reverse any signifi
cant salt >vater intrusions in any iirea of 
the Hudson River, caused by sucb opera
tion, which may endanger, adverse}~· af
fect or impair the use thereof as a public 
v;•ater supply to the extent of terminating 
operations if Deed be." 

6. The Appellate DivisiOD•s order is termed 
a modification, rather than a reversal. in 
view of the fact that Special Tern1 had 
dismissed the petitioners' clain1 that the 
Commissioner shoul<l have considered and 
reviev;•ed the scenic and aesthetic nspects 
of the proposed project. 

7. Tbe act, it has been noted, "was the out· 
growth of a widely supported effort on 

er and in the State of Ne\v York" and that 
there \Vas "a reasonable basis" for issuance 
of the cectiiicate (p. 305, 333 N.Y.S.2d p . 
714). 

\Ve gain a clearer perspectlve of this 
case and a better understanding of the ar
guments urged upon us if we realize the 
very lim:ted authority granted the State 
Con1missioner by section 21 (subd. [b]). 
(See, e. g., Calvert Cliffs' Coordinating 
Comm. -.,-, l-nited States i\tornic Energy 
Comm., l-!6 l'.S.App.D.C. 33, 449 F.2d 
1109, 1123.) 

[1 J Congress, by the Federal Power 
Act (C.5.Code, tit. 16, § 792 et seq.), has 
vested the Federal Power Commission with 
broad responsibility for the development of 
national policies in the area of electric 
po\ver, grant'.ng it S'Neeping po\\1ers and a 
specific plar:ning responsibility \vith re
spect to the regulation and licensing of hy
droelectric facilities ·affecting the naviga
ble "·aters of the United States.7 The 
Commission's jurisdiction v.1ith respect to 
such projects pre-empts all ·state licensing 
and permit iunctions, (See First Iowa 
Coop. v. Po·,,·er Comm., 328 U.S. 152, 66 
S.Ct. 906, 9(1 L.Ed. 1143; see, also, Federal 
Power Comm. v. Oregon, 349 U.S. 435, 75 
S.Ct. 832, 99 L.Ed. 1215; City of Tacoma 

the part of consen·ationists to secure the 
enactment of a complete scheme of na
tional regulation which would promote 
the com11rehensive developn1ent of the na
tion's water resources" in a rnanner com-
11atihle vdth the environment. (Scenic 
Hudson Preservation Conference v. Fed
eral Power Con1m., 354 F.2d, ut p. 613; 
Scenic Bullion Preservation Conference v. 
Federal Power Comm., 453 F.2d, at p. 
467.) To assure appropriate environ
mental protf'-Ction, the statute requires the 
Commission to determine that the pro· 
pose<l proj~t "shall be such as in the 
judgmen-c of the Commission will be best 
adapted to a comprehensiv-e plan for im· 
proring or developing a ·water\var or 
v;·aterways ior the use or benefit of inter
state or foreign commerce, for the im
provement and utilization of waterpo\ver 
<levelopmen;:. and for other beneficial pub
lic uses, including recreational purposes" 
(U.S.Co<le, tit. 16, § 803, subd. [a]). 
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v. Taxpayers, 35i U.S. 320, 78 S.Ct. 1209, 
2 L.Ed.2d 1345.) 

[2] Section 21 (subd: [b J) of the Fed
eral \Vat.er Pollution Control Act relin
quishes only one element of the otherwise 
exclusive jurisdiction granted the Power 
Commission by the Federal Pov.rer Act. It 
authorizes States to determine and certify 
only the narrD\V question whether there is 
11 reasonable assurance" that the construc
tion and operation of a proposed project 
''\.vill not violate applicable water quality 
standards" of the State. That is all that 
section 21 ( subd. [b J) did, and all that it 
was designed to do. Congress did not em
power the States to reconsider matters, un
related to their water quality standards, 
which the Power Commission has within 
its exclusive jurisdiction under the Federal 
Po\ver Act. 

With this in rnind, it is clear that the 
State Commissioner v.'as required only to 
consider \Vater quality standards \vhich 
may be affected by discharges from Con 
Ed's project into the Hudson River-in 
other words, to ascertain whether the proj
ect would offend against the applicable 
regulations (6 NYCRR 701.3) governing 
"Class B 11 waters, the classification of the 
River at Cornwall (6 NYCRR 858.4). It 
is equally clear that the Commissioner has 
neither the authority nor the duty to delve 
into .. _he ma:Jy otl:er i:-isucs--\vhi::h had 
been investigated and decided by the Fed
eral Power Commission in the course of 
the extensive proceedings it had conducted 
-such as, for instance, (1) the safety of 
the Catskill Aqueduct, (2) the appearance 
of tbe Hudson River shoreline or (3) the 
protection of the River's fish life, apart 
from the effect that destruction of1 or in
jury to, fish may have, by introduction of 
waste or pollutants, on the \\'ater quality 
standards required by the applicable regu
lations. We would, however, rlOte that it 
is apparent from the record before the 
Commissioner in this proceeding that there 
is, as found by the Federal Power Commis
sion and affirmed by the Federal Court of 
Appeals, reasonable assurance that con-

struction of the project \vould not, in fact, 
result in any damage to the Aqueduct ( 453 
F.2d, at pp. 4i8-480) or adversely affect, 
in any significant \Yay 1 the River's fish re
sources ( 453 F.2d, at pp. 476-4i8). 

[3] It is our judgment, as it was the 
Appellate Division's (39 A.D.2d 302, 333 
N.Y.S.2d 771), that the Commissioner gave 
due consideration to every factor which 
had a bearing on the applicable water qual
ity standards and that his determination, 
made in his administrati\'e capacity, far 
from being arbitrary or capricious1 was ra
tional and reasonable (CPLR 7803, subd. 
3; see, e. g., 1\Iatter of Older v. Board of 
Educ., 27 N.Y.2d 333, 337, 318 N.Y.S.2d 
129, 131, 266 X.E.2d 812, 813; Matter of 
125 Bar Corp. Y. State Liq. Auth., 24 N.Y. 
2d 174, li8, 299 K.Y.S.2d 194, 197, 24i N. 
E.2d 157, 158). 

In our court, the petitioners repeat their 
contentions that the Commissioner acted in 
an arbitrary and capricious manner, first, 
in purporting to find "reasonable assur
ance" that there \\"ould be neither thermal 
pollution, salt intrusion nor danger to the 
Hudson River1s fish life and, second, in 
failing to consider the danger which the 
project would pose to the Catskill Aque
duct and to the fisheries resources. As al
ready indicated, \\-e find no substance to 
any of these arguments. 

The Hudson RiYer at -Cornwall has been 
classified1 pursuant to the Public Health 
Law (§§ 1205, 1210 [now ECL, §§ li--0301, 
17--0303]), as "Class B" (6 NYCRR 858.4). 
The applicable regulations governing such 
Class B waters (6 NYCRR iOl.3) provide 
that the requisite standard is not satisfied 
(1) if "Floating solids; settleable solids; 
[or] sludge deposits" are visible and at
tributable to se\vage or industrial or other 
v.•astes i (2) if ''Se\Yage or waste effluents" 
are not effecti\·ely disinfected; (3) if the 
{;pH" level-i. e., level of acidity-alkalinity 
-is less than 6.5 or more than 8.5; (4) 
if the "Dissoh·ed oxygen" content of the 
\vaters affected-\Yhich are nontrout v.·a
ters-is less than 4.0 parts per million; or 
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(5) if "Toxic wastes, oil1 deleterious sub- Effect on Fish Life 
stances," etc., in amounts or at tempera
tures to be injurious to fish life, make the 
\vaters unsafe or unsuitable for bathing 
or impair the \\'aters for any other best 
usage. 

Since the petitioners do not contest the 
Commissioner's findings with respect to 
item 2 ( se\Yage or \Vaste effluents), items 3 
and 4 (pH and dissolved oxygen levels) or 
item 5 (toxic wastes, oil, etc.), Vl'C shall 
discuss only item 1 (floating solids, etc.). 

The hearing examiner expressly conclud
ed that there is reasonable assurance that 
neither the construction nor the operation, 
of the project '\yould cause discharge of 
floating solids, settleable solids, or sludge 
deposits to the Hudson River in a manner 
v,rhich 'vould violate the applicable v•ater 
quality standards", and the record fully 
supports that conclusion. The project v.·ill 
simply cause the Hudson River v;ater 

. which is pumped into its storage reserYoir 
to be discharged, unchanged and unadulter
ated, back into the River; in other words, 
only those solids present in the River \Ya

ter \vhich is pumped into the reservoir \vill 
be discharged unchanged back into the 
River. Construction of the project, it is 
true, will involve a certain amount of 
dredging and \vill require the d::'.posit of 
rock excavated from the project po\ver
house and tunnels to be made along the 
waterfront near the Village of Corn\vall. 
Such dredging and deposit of rock \vill in
volve the addition of a certain amount of 
temporary turbidity to the River water in 
th~ immediate vicinity of construction but 
none of this turbidity would be attributable 
to sewage, industrial waste or other \.\·aste 
and1 after a reasonable opportunity for 
mixing, these particles would not be readi
ly visible, if at all present. 

The record also establishes, contrary to 
the claim of the several petitioners, that 
the Corn.missioner was justified in certify
ing that there is reasonable assurance that 
the project V.'ill neither adversely affect 
the River's fish life nor cause salt \\'ater 
intrusion or thermal pollution. 

295 N.E.2d-49 

Finding as a fact that ''there is not like
ly to be any significant adverse effect to 
fish of the River from a pumped generat
ing plant at Corn,vall," the hearing exam
iner concluded that there is "reasonable as
surance" that construction and operation of 
the project awill not have a significant ad
Yerse effect upon fish life in the Hudson.'1 

The record before us sustains that con
clusion. In the first place, the plans for 
the project include protective screens de
signed to protect sma\1 fish from entering 
the facility's intake. In the second place, 
the subject of Hudson River fishery \\~as 

extensively considered by the Federal Po\v
er Commission. At the hearing before 
that body, iishery hiologists, experts in the 
design and operation of screening devices 
and others testified. One \\•itness (Dr. 
~.\lfred Perlmutter of ?\ ew York Universi
ty) declared that the project "will have no 
measurable effect on the Hudson River 
fishery" and a staff member of the Com
mission itself stated that fish losses caused 
by the project's operation "would not sig
nificantly affect the Hudson River fishery 
resources." And, in the third place, the 
Hudson River Policy Committee-consist
ing of top-flight experts of the Ne\v York 
State Conservation Department. the Ne\\' 
Jersey Dh-ision of Fish and Game, the 
United States Bureau of Commercial Fish
eries and the United States Bureau of 
Sports Fisheries and \Vildlife-following a 
three-year study (1965-1968) of the effect 
of the project on aquatic life, reported that 
"there \vould not be any significant ad
verse effects to the striped bass and Amer
ican shad fisheries of the Hudson River 
from a pumped storage generating plant in 
Cornwa11". 

It is noteworthy that the Federal Pov:er 
Commission reached the same conclusion 
after a careful investigation of the entire 
project. Beyond that, under the terms of 
the Federal Power Commission license, 
Con Ed is required to conduct further 
studies relating to the entire subject and, 
indeed, the license is conditioned upon the 
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utility1s installing fish protectiYe facilities 
and making any modifications that may be 
ordered by the Commission. 

In short1 as already stated, there is am
ple .eviden~e in the record that danger to 
fish life "'ill be minimal and that the Com
missioner was justified in determining that 
there is reasonable assurance that water 
quality standards V.'ould not be affected in 
this regard. 

Salt Tifla.tc1· Intrusion 

The court at Special Term stated that 
the examiner's report Hnoted * * * a 
complete absence of studies concerning salt 
water contamination' 1 (69 1Iisc.2d, at p. 3, 
330 N.Y.S.2d at p. 74). This, however, ig
nores the hearing examiner's finding that 
"[u]ncontroYerted expert opinion supports 
the anticipation that salt intrusion will be 
minimal and inconsequential". In fact, al
though there \Vas conflicting testimony, 
one witness, a sanitary and enYironmental 
engineer (Dr. La\vler), testified that, hav
ing made an "extensive study of the natu
ral behavior of salt in the [Hudson River] 
estuary", it \\·as his opinion that there \Vas 
no basis for the petitioners' suggestion that 
the project's operation would cause up
stream movement of salt v.•ater in the Hud
son, 

Actually, the evidence adduced shows 
that tie salinity of t:1e Hu<lsou River va1 -
ies greatly from season to season under 
natural conditions. Thus, an aquatic biolo
gist (Dr. Lauer) testified that the so-called 
"salt line" may be as far south as the Tap
pan Zee Bridge in the springtime \vhen the 
fresh water flo\v is greatest and as far 
north as Ne\vburgh during the drier peri
ods of the year. And the sanitary and en
vironmental engineer (Dr. Lawler) also 
stated that significant upstream movement 
of salt water as a result of the project op
eration could not occur because any distur
bance of the river occasioned by the Corn
wall Project \\·ould not possess the magni
tude, duration and oscillatory effect neces
sary to have any impact on those factors 

\vhich control such sa:: v:att:- movement 
from the ocean. 

/\Jthough the Corr:missic :i.e:- found that 
there \Vas reasor.ab::: c..ss:.:ra::ce that the 
project would no: re-su:: i:: sc.lt \vater in
trusion, he, never.:.he:es::. took note of the 
petitioner's apprehe:1si:in::: e:..nd insured 
against even the rerr..ote possi':.ility of such 
intrusion by attachir:g cor:jitions "B" and 
"D" to his certificat.or_ (see, supra., p, 42

1 

n. 5, 343 N.Y.S.2d p. SS. 2S3 N.E.2d p. 
766). Those concEdons :-ec;.:.iiie termination 
of the project opera:ic:-. <:.:-i.d initiation of 
any changes in the ope:-at.'._or: !1ecessary to 
halt and reverse any si;:ii:icc.:it salt \Vater 
contamination. 

Possible Thernial Pcllu:io1: 

Since the project is a pt:..-nped-storage 
facility rather th<:.n c cJn\·en:ional type of 
fuel-burning plar.:, L'-le ;.irc.jec:, the record 
makes clear, \vill cat:se :-.o "3e;;.:ed liquids or 
COO]ing \Vater to b-t C:sc.:iarged into the 
River. Theoreticall::, ~·:e are told, opera
tion of the project cou:: c2us-: a negligible 
heating of the v:ate1 ;;urr:peC up and re
leased through tie tt.:::ne:: by reason of 
friction and, possibly, '.:.y .txpJsure to sun
shine during storage ir. t'.:.e reservoir. 
Ho\vever, such a :hecre:!ca: amount of 
temperature increase is. as th:: hearing ex
aminer found, inconseq:.:er::iaL 

It follows, therefore. tt'_at rhe Commis
s:ont>r \Va3 warran:eC :_-: C.lci.:li~1g that 
there is reasonable assl'.:-ar:ce :hat the proj
ect ¥:ould not C2.use t'.-.e~a: pollution of 
the \\-aters of the Hud~Jn or Yiolate appli
cable standards z.t Cor::\\"211. Jn point of 
fact, the petitioners C) :Jot contest this. 
They do, however, cont-:nC that heated \\'a
ters \vould be dischar5ed at other power 
generating statio:is, al0:ig the Hudson and 
else,vhere, which m!gh: be u:ilized to pro
duce energy to pump t:-:e Corn,Nall facility 
and that, absent affinn?..ti\-e s-:ipporting ev
idence, the Commisslor:er ,,·as not justified 
in concluding that thert ,,-as reasonable as
surance that the:;-e "·o-ild be no unlawful 
thermal discharges, no yiola:ion of water 
quality standards at tf.ose o:her locations. 
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Vle find the argument without substance. 
Indeed, we agree with the respondents 
that, in adYancing it, the petitioners over
look the fact that every existing and future 
steam-electric generating station, wherever 
located, must at all times comply with the 
\vater quality standards applicable to the 
\Vaterway from \\'hich its cooling water is 
withdrawn (6 :-iYCRR Parts 701-704). 
There must be compliance with those 
standards regardless of whether the elec
tricity from any po\ver station is used to 
pump a particular facility, illuminate city 
streets or sen•e some other purpose. As 
far as the thermal effects on the receiving 
\Yater adjacent to any such plant are con
cerned, the ultimate utilization of the pow
er produced by any particular steam-elec
tric plant is irrelevant. The thermal limits 
of receiving 'vaters should be and are set 
in accordance 'vith the physical and biolog
ical requirements of each receiving water
way (ECL, § 17-D301); they are not relat
ed to the place v.·here generated electricity 
is transmitted and utilized. 

Also significant is the fact that the Con
servation Department must reviev,1, indeed 
is presently revie\Ying, the operation of all 
steam-electric plants, existing and under 
construction in Xe\\~ York State, in order 
to detl!I mini.! 'vhether there is 2 easonable 
assurance that, as independent plants, they 
,\,ill not violate applicable water quality 
standards. Such review, totally separate 
from the project, arises from the recent 
and separate Federal requirement that all 
steam-electric plants obtain 11discharge per
mits" and from the fact that such permits 
are independently subject to the require
ments of section 21 (subd. (b]) (Exec.Or
der No. 115/4; see U.S.Code, tit. 33, § 
407 i Federal \\Tater PoU.ution Control Act 
Amendments of 1972 (86 U.S.Stat. 816, 
880], § 402). In connection with its appli
cation for these discharge permits, the 
record discloses that Con Ed has applied to 
the Commissioner for 11 water quality cer
tificates" for all plants pursuant to that 
section. It is the practice of the depart
ment, in revie\ving these section 21 (subd. 
(b]) applications for thermal discharge 

permits to assume-in evaluating the effect 
of such discharges-that the plant under 
consideration ,\·ill be operated at maximum 
generating capacity on a continuous basis. 
It is apparent that, if each plant meets this 
test, energy used to pump the Cornwall 
Project could not possibly cause heated 
discharges in excess of applicable stand
ards. Be that as it may, though, the Com
missioner irisured against the possibility of 
thermal po1lution at other power generat
ing stations by expressly providing-in 
condition "C" attached to his certification 
(su,pra, p. 42, n. 5, 343 N.Y.S.2d p. 88, 
295 N.E.2d p. 766)-that Con Ed will ter
minate operation of the facility "upon evi
dence that the temperatures of any of the 
waters of the State at any point) place or 
location" exceed permissible standards "re
sulting from the furnishing of power for 
use in connection with the operation of 
said facility." 

Coriditio11s ~4ttaclied to Certifica.t_es 

[4] As already noted, the Commission
er's certificate contained four conditions. 
The first requires Con Edison to monitor 
the operation of the project and the other 
three provide that it will terminate opera
tion of the facility "upon evidence" that 
such opera~ian violates or threatens viola
tion of required standards. Inclusion of 
such conditions was not, as the petitioners 
insist, a negation of the certification that 
there was a present reasonable assurance 
that the \\'ater standards will not be con
travened. The conditions quite obviously 
relate to the future and, as the Commis
sioner stated, they were inserted "In order 
* * * to insure that the [facility's J op
eration * * * in the future will not 
contravene" applicable water standards. 
In other 'vords, they were attached to the 
certificate to provide ongoing reassurance 
that those standards will be Satisfied in the 
years ahead. Indeed, the Commissioner 
""as authorized to impose the conditions 
both by State law (ECL, § 17-0303, subd. 
4, par. d; cf. Matter of Sperry Rand Corp. 
'" Water Resources Comm., 30 A.D.2d 276, 
291 N.Y.S.2d 716, mot. for Iv. to app. den. 
24 N.Y.2d 737, 299 N.Y.S.2d 1028, 247 N. 
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E.2d 669)• and by section 21 (subd. [b]) 
of the Federal Statute,9 

~or is ~here any basis for the claim that 
the Commissioner, by requiring Con Ed to 
monitor the project operations, delegated 
his po\\•ers to the utility or surrendered his 
statutory authority. All that the certifi
cate required \Vas that Con Ed sample and 
test the quality of the River \\·ater on a 
continuing basis and make the results 
available to the Commissioner-standard 
practice, v.•e are informed, in pollution con
trol regulation (see Federal \\;ater Pollu
tion Control Act Amendments of 1972 [86 
U.S.Stat. 816, 858]. § 308: 3i Federal 
Register 24093 [19i2], Code of Fed.Reg., 
tit. 40, § 124.61). 

In short, then, there is no \\'arrant for 
the petitioner's claim that the conditions 
are invalid. Authorized by State laY.1 and 
by section 21 (subd. [b]), the conditions 
are reasonable and unquestionably advance 
the purpose of the latter provision. 

Possible Datnage to Catskill Aq11cd11ct 

The petitioners also urge, and Special 
Term agreed 'vith them, that the Commis
sioner should have required evidence on, 
and assessed1 the effect of the constru,ction. 
and operation of the Cornv.'all Project on 
the structural safety of Xe\\' l~ork City's 
Catskill Aqueduct. 

The AqueduCt is a \vater conduit which 
transports V..'ater from Xe\\" \"ork City's 
reservoir in the Catskills to the city. (See 
Scenic Hudson Preservation Conference '" 
Federal Power Comm., 453 F.2d 463, 4i8-
480, supra.) It crosses deep below the 
Hudson River at Corn\\·all at a point 
where the granite rock is suitable for such 
a crossing. Thus, the section of the Aque-

8. Section 17-0303 (subd, 4. par. d) of the 
Environmental Conservation Law author
izes the Commissioner to "Issue or deny 
permits under such conditions as ma;)' be 
prescribed for the prevention an(] nhnte
ment of pollution ... 

9. A regulation of the United States En· 
vironmental Protection Agency issued 

duct tunnel on the Hudson's "·est bank, 
kno\\'11 as the 1f,:.od:1a Tunnel, crosses hor
izontally some +:«1 :Ee-et beneath the surface 
in the vicinity o: the site where the project 
po\\'erhouse is :o '::ie built; as originally 
planned in 1963. i: '';ould have been at 
least 400 feet f:orr: the tunnel, a distance 
acceptable to th-:: c:ty. After the Federal 
court had revers~d "the Commission's deter
mination in 196E (Scenic Hudson Preser
vation Confere:ice ,-, Federal Po\\·er 
Comm., 354 F.2d f.')8, supra), the power
house \vas redesig:ied-in order to meet 
objections that :he p:oject might impair 
the scenery of :..1e area-to be placed en
tirely undergro::CJC. Doing so, ho'''ever, 
required that t~-e :un:iel and the pO\\'er
house be close:- toge:her than originally 
planned. The c'.ty objected, in 196S, and 
refused to ace er.: Con Edison's proposal to 
relocate a secti·:·n of the tunnel so as to 
maintain a distc.nce deemed acceptable to 
it. The Federc..1 ?ov.-er Commission or
dered that the ?roceeding be reopeaed to 
consider evidence t:i.at location of the po\v
erhouse at a dis:ar:.::e of 140 feet from the 
tunnel, as no\v p~an:J.ed, might endanger the 
structural integ:ity of the Aqueduct. Fol
lo\ving the taki::-.g of extensive engineering 
testimony from a :-.umber of the country's 
foremost autho:-itics on the subject, the 
Commission fo·1nG. that the .A.queduct's 
safet~· "'Cn~d r.:t '.:le jeoprrdir.cd and, ff'1 

appeal, the CoGt of Appeals stated ( 453 
F.2d, at pp. 4i9, 4SC• l : 

"The Comr::".iss:on concluded that exca
vation of the pov;erhouse site \vould not 
cause damage to the 1v1oodna Pressure 
Tunnel, that co:itrolled blasting during 
construction '1,-ou1d not endanger the Aq
ueduct and, gene::-ally, that 'the probabili
ty of damaie to the :\queduct is remote.' 
\""./ e think thc..t :bere is substantial evi-

pursuant to t!:.~ \'\ ar~r Pollution Control 
A.ct, expressly presc-ribes that rr S.rate 
agen0y may in'-!lu·:'le in the certificate re· 
quired by sei:"rion 21 (subd. [b)) .. [a] 
statement of any conditions vthich the 
<>ertif~·ing age::.cy deE-::ns necessary or de
sirable "\\'ith resp:-ct co the discharge or 
the ncth·ir;y" 1 Co-de of Fed.Reg .. tit. 4U, 
§ 115.2, subtl. :aJ. par. [4]). 
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dence in ~he record to 
mission's determination. 

* • * * 

support the 
[p. 479) 

* 

Corn-

* 
''It is c~ear that the resolution of high

ly complex technological issues such as 
these \\·as entrusted by Congress to the 
Commission and not to the courts. 
\Vhere the Commission's conclusions are 
supported by substantial evidence, the 
courts mt:st accept them [p. 480]".lO 

We thoroughly agree \\'ith the Commis
sioner and Con Ed that it is improper to 
relitigate the .A.queduct matter in this pro
ceeding. It is an issue already litigated be
t\veen the saine parties in the Federal 
courts and may \ve11 be concluded by the 
doctrine of res judicata. (See, e. g., City 
of Tacoma "· Taxpayers, 357 l..T.S. 320, 
334, /8 S.C:. 1209, 2 L.Ed.2d 1345 et seq .. 
supra.) 

Ho\ve,·er. quite apart from that, it is 
clear that the petitioners' argument mis
conceives the proper scope of the limited 
certificate ;iroceeding pursuant to section 
21 (subd. =b]). That provision, as pre
viously noted, requires the State Commis
sioner merely to consider the water quality 
standards 'vhich may be affected by dis
charges iro:n a proposed project into naYi
gable \\·aterways. The Aqueduct is, of 
course, a '\Yater main, not a ~trearri. But 
even more important, the Cornwall Project 
wlll not dis.charge into the Aqueduct, and 
there is not the slightest suggestion that its 
contents \Yould be polluted by the project. 
Presiding Justice Herlihy stated the matter 

I 0. The court then "·ent on to say that 
"[i]t seems to us thnt it would be very 
difficult indeed to argue that the eYidenee 
supporting the Commission's determina
tion with respect to the Aqueduct is in
substantial. In fact the argument pre
sented to us on this issue appears to be 
either that some higher burden of proof 
should be imposed with respect to the 
matter or that the city should be able to 
exerci'le 'lllhat. in effect, amounts to a veto 
po"•er. However, there is no authority 
whate•er to support the imposition of 

succinctly and \•;ell in his opinion for the 
Appellate Divis'on below (39 A.D.Zd, at 
pp. 305-3'>6, 333 X.Y.S.2d at i74): 

"In regard to ::\ e\\' \'" ork City's conten
tion that the implementation of the proj
ect may cause physical damage to 'The 
Catskill _-\queduct', such a consideration 
has no -bE"ariI'lg on v;ater quality and if 
such damage does result, it is a matter 
of concern be:...veen fr1e licensee and the 
City and the certiiicace issued by the ap
pellant Comm:ssioner is obviously not a 
permission by the Stace to cause physical 
injury to ano:her-'s property. (Cf. \Tan 
Buskirk ,._ Stc.te of :\ e\Y York, 38 A.D. 
Zd 349, 3:'9 l\.Y.S.Zd 381.) It should be 
noted tha: th:: Federal Pov.rer Commis
sion conc:udeC f;-om the evidence 'that 
the proba':::lility oi damage to the Aque
duct is re:note'." 

In conclusion, then, the Commissioner's 
determination that there is reasonable as
surance that cor:struction and operation of 
the Corn\\·a:I Project v;ould not violate ap
plicable '\\'ater quality standards-amply 
supported, as it is, by the record-\vas ra
tional and reasonab1e. 

The order ap?ealed irom should be af
firmed, \\'ithout costs. 

BURKE, 
JONES and 

JASE::\, GABRIELL!, 
WACHTLER, JJ., concur; 

BREITEL, J., r<king no part. 

Order affirmed. 

nn,v greater tnrUen of proof than that 
]lrovidetl in the stnturor;-.· standard and 
'fs)ucb a Yeto pov;er easily could destro)' 
the effecri-renE':Ss of the federal act. It 
"'onld subordinnte to the control of the 
(city] the .. comprehensive" planning 
which the _.\.ct pro\·ide.:,: shall depend upon 
the judgn1ent of the Federal Power Com
mission or other reprt-sentafives of the 
Federal Government.' First Io'\\·a H,rdro
Electric Coorl':'.rati•e '· Federal Pov;·er 
Commission, ~8 L-.s. 152, 164, 66 S.Ct. 
906, 90 L.Ed.1143'' (453 F.2d. at p. 480). 
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POWER AUTR. OI' ST, OI' N. Y, v, DEPAE.TllEN'l' QI' ENVIRON. CON, 243 
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POWER AUTHORITY OF the STATE 
OF NEW YORK, Plaintiff, 

v. 
DEPARTMENT OF ENVIRONMENTAL 

CONSERVATION OF the STATE OF 
NEW YORK, and James L. Biggane, as 
Commissioner of the Department of En
vironmental Conservation of the State 
of New York, and Individually, Defend· 
ants. 

No. 74-CV-151. 

United States District Court, 
N, D, New York 

May 2, 1974. 

Power authority sought mandatory, 
injunctive, and declaratory relief against 
state Department of Environmental Con
servation, alleging that Environmental 
Department was without authority to 
hold hearings on question of whether it 
should issue certificate for water dis
charge from proposed power plant. On 
power authority's motion for prelimi
nary injunction and Environmental De
partment's motion to dismiss, the Dis
trict Court, James T, Foley, Chief Judge, 
held that the lack of formalized final ad
ministrative action precluded federal 
court from granting relief; that, \vhere 
fhe only di,pute was over the extent of 
Environmental Department's po,ver to 
hold hearings, and not over any decision 
on the merits, there \\'as no case or con
troversy; and that Environmental De
partment had the power to hold some 
hearings. 

Dismissed. 

1. Navigable Waters <S=o35 
Where only action taken by state 

Environmental Department with respect 
to power authority's application for cer
tificate for water discharge from pro
posed power plant was issuance of notice 
for hearing and the holding of one day 
of hearings, which dealt chiefly with 
power authority's objection to the hear
ing, insufficient administrative actions 
had been taken to give federal court jur-

isdic:io:. to hear suit for injunctive re
lief based on allegation that state En
Yiro::mE::ital Department was proceeding 
imp:-ope'.'ly. Federal Water Pollution 
Control _\ct Amendments of 1972, §§ 301, 
302. 306.307, 401,40l(a)(l),33 U.S.C.A. 
§§ 1311. 1312, 1316, 1317, 1341, 1341(a) 

11)' 

2. X avi,,..,.ble Waters <S=o35 
Stz:e Environmental Department 

has autoority under Federal Water Pol
lution Control Act to hold hearings with 
res:;-·ect to decision on whether to issue 
cer.:ificc.te ior water discharge from pro
po&ed J:-0V:er plant, based on evidence as 
to whE:~her discharge will comply \vith 
var:om sections of the Water Pollution 
Cor: tro'. Act. Federal Water Pollution 
Cor:.tro'. Act Amendments of 1972, §§ 301, 
302. 306, 307, 401, 40l(aJ(l), 33 u.s.c.A. 
§§ 1311, 1312, 1316, 1317, 1341, 1341(a) 
(1 . 

3. Federal Civil Procedure <S=o2731 
Tl:ere is no recognized right for a 

sta:ut{'ry or corporate entity1 a creature 
of thE state, to be free from providing 
inforn:ation or defending a public posi
tic:i it chooses to assert without sharing 
legal c-osts. 

4. Injunction <S=ol44 
Allegation by power authority that, 

if :t v.ere required to participate in hear
ings to be held by Environmental Depart
mE:Ilt with respect to issuance of certifi
car.e :for discharge of water from pro
posed power plantJ it would incur consid
erable expenses for legal counsel and ex
pe::t witnesses was insufficient to show 
irreparable harm required far· issuance 
of te:nporary injunction against pro
posed hearings. 

5. Conrts <S=o260.4 
\\here there were no issues ripe 

fo-r j-cdicial decision, application of doc
trine of abstention by Federal Court 
woulc be pointless. 

6. Coorts <l:o281 
Where power authority sought to 

preve:it Environmental Department from 
holdi::g hearings on question of whether 
it sh:uld issue certificate for water dis-
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charge from proposed power plant on 
ground that hearing would cover mat
ters beyond the Department's jurisdic
tiOn and vvhere power authorit·y chal
lenged only the right of the Department 
to hold the hearings and was not chal
lenging any specific decision on the mer
its, power authority1s request for manda
tory, injunctive, and declaratory relief 
did not present a case or controversy. 
28 U.S.C.A. §§ 2201, 2202; U.S.C.A. 
Const. art. 3, § 2. 

7. Declaratory Judgment ¢:::::'5, 274 
Federal court has jurisdiction to 

adjudicate a controversy and the power 
to render a declaratory judgment, hut the 
question of whether to entertain the ac
tion and grant relief is a matter within 
the discretion of the court. 28 U.S.C.A. 
§ 2201. 

8. Courts <l=260.4 
Federal courts must give due respect 

to a suitor's choice of a federal forum 
for hearing and decision of federal con
stitutional claims, even though the state 
courts have the same solemn responsi
bility as federal courts. 

9. Navigable Waters <P2 
Congress has vested in the Federal 

Power Commission practically exclusive 
jurisdiction over the regulation and li~ 
censing of hydroelectric power plants 
dftcting the na' i;:able waterd of the 
United States. 

10, States ©=o4.12 
States retain right to set more re

strictive standards with respect to dis
charges from hydroelectric power plants 
than those imposed by the Federal Water 
Pollution Control Act. Federal Water 
Pollution Control Act Amendments of 
1972, §§ 101 et seq., 401(a), 33 U.S.C.A. 
§§ 1251 et seq., 134l(a). 

Scott B. Lilly, Gen. Counsel & Atty., 
Power Authority of the State of New 
York, New York City, for plaintiff; 
John R. Davison, Associate Gen. Counsel, 
Francis X. Wallace, Sp. Counsel, Albany, 
N. Y., of counsel. 

Louis J. Lefkowitz, Atty. Gen. of the 
State of New York, Albany, N. Y ., for 
defendants; Stanley Fishman, Olin Har
per Lecompte, Asst. Attys. Gen., Howard 
A. Fromer, Deputy Asst. Atty. Gen., 
of counsel. 

JA1IES T. FOLEY, Chief Judge. 

1IEJIIORANDUM-DECISION 
and ORDER 

Plaintiff, the Power Authority of the 
State of New York (PASKY), seeks a 
mandatory injunction and declaratory 
and other relief against the Department 
of EnYironmental Conservation of the 
State of Nev.' York arid its Commissioner, 
James L. Biggane, as Commissioner and 
individually. The defendant Department 
will be referred to herein as EN CO'-'. 
Jurisdiction is asserted under 28 U.S.C. 
A. § 1337 and 28 U.S.C.A. § 1331 (a). 

P ASNY proposes the construction of a 
dam and tv•'O reservoirs near Breakabeen, 
N. Y., on Schoharie Creek, in this dis
trict in connection with its "Breakabeen 
Pumped Storage Project." Its applica
tion for the nec~ssary federal license has 
been pending before the Federal Power 
Commission (FPC) since March 30, 1973, 
as Project Number 2729, and the FPC 
has taken jurisdiction of this particular 
proceeding. 

Or August 15, :j.9'73, more than eig-ht 
months ago, P ASNY applied to EN CON, 
pursuant to § 401(a)(l) of the Federal 
Water Pollution Control Act for a certi
ficate that its discharge from the Break
abeen facility will comply with Sections 
301, 302, 306 and 307 of the Act. See 33 
U .S.C.A. § 1341. 

The basis for the dispute now present
ed to this federal Court is that prior to 
issuance of the requested certificate, 
EN CON set in motion procedures by 
public notice to hold a public hearing on 
December 4, 1973, at Cobleskill, N.Y., 
stating the hearing would be held pur
suant to§ 40l(a)(l) of the Federal Wa
ter Pollution Control Act Amendments of 
1972 (FWPCAA) and Part 608.16 of 6 
NYCRR. Plaintiff protested vigorously 
at this first hearing held on December 4, 

1 

1973, th 
purpose 
entail t 
proper 1 

'vould e 
ed und< 
diction 
mission 
graphic 
In the 
the Chi• 
hearing 
ing to l 

4, 1973 
at the h 
cial cla1 
sought. 

In a 
22, 1974 
in good 
terpret' 

· regulati 
authori: 
and. di1 
Pursua1 
Officer 
1974, d 
Authori 
comm en 

The c 
describt 
8, 1974 
restrain 
Judge ( 
9, 1974. 
for the 
15, 197 ~ 
consent 
dant's 1 

was he~ 
April 2 
after be 
hearing 
1974, I, 
until ti 
handed 

Ther< 
this Co 
junctior 
action. 
quested 
ing the 
form it 



:· the 
for 

Har
., .. ard 
Gen., 

· the 
~~s a 
:tciry 
~"lent 

the 
>ner, 
and 

:1ent 
·o~. 

s.c. 

'Jf a 
. 1een, 
dis-

,-ieen 
lie a
has 

1v;er 

~173, 
·,ope 
ular 

:ght 
rJ~, 

eral 
·:·ti
eak
ions 
·2 33 

211t

l' to 
ate, 

by 
: on 
·.Y., 
lUY

~\-a
s of 
)f 6 
:sly 
]' 41 

POWER AUTR. OF ST. OF N. Y. v. DEPARTMENT OF ENVIRON. CON. 245 
Cite RS 3i9 F.Surr1. 243 (lf'';'-,!) 

1973, that the issues itemized for hearing 
purposes by an ENCON attorney would 
entail the discussion of ones outside the 
proper scope of the State's authority and 
would enter areas claimed to be preempt
ed under the federal act for the juris
diction solely of the Federal Power Com
mission (See Ex. B-Excerpt of Steno
graphic Record-Attached to complaint). 
In the face of this vigorous opposition, 
the Chief Hearing Officer postponed the 
hearing without date, and it is interest
ing to note that on that date, December 
4, 1973, the representatives of PASNY 
at the hearing assured that prompt judi
cial clarification of the matter would be 
sought. (Ex. B-P. 33). 

In a substantial decision dated March 
22, 1974, Commissioner Biggane set forth 
in good legal form the analysis and in
terpretation of federal and state law and 
regulations that upheld jurisdiction and 
authority in ENCON to hold the bearings 
and. directed the hearings to proceed . 
Pursuant to such direction, the Hearing 
Officer by determination dated March 26, 
1974, denied the motion of the Power 
Authority and directed the hearing to 
commence on April 15, 1974. 

The complaint for the relief previously 
described was filed in thi.s Court on April 
8, 1974 and process served. A temporary 
r-estraining o':"<ler \vas issueC by ·risiting 
Judge Charles L. Brieant, Jr. on April 
9, ·1974. Arguments were heard by me 
for the preliminary injunction on April 
15, 1974. The TRO was continued with 
consent to April 29, 1974 when defen
dant's motion to dismiss the complaint 
was heard. At the time of hearing on 
April 29, 1974, the motion to dismiss, 
after being informed by EN CON that the 
hearing was noticed anew for May 6, 
197 4, I continued the TRO for good cause 
until this expedited tlecision could be 
handed down, hopefully, before that date. 

There are then two motions before 
this Court: One for a preliminary in
junction and the other to dismiss the 
action. Although defendants have re
quested an order from this Court extend
ing the allowable one-year time to per
form its certifying procedure [see 33 

1J.S.C.A. § 1341(a)], in my judgment 
such action is inconsistent with my find
ing of lack of jurisdiction _hereinafter 
made and in light of this expedited de
cision such extension of time sought that 
may belong to the administrative power 
must b€ considered as unnecessary in 
this type of judicial determination. 

Plaintiff was granted a temporary 
restraining order on April 9, 1974, to 
maintain the status quo pending full 
briefing, argument and research of the 
Federal Water Pollution Prevention and 
Control Act of 1948 (FWPCAA), amend
ed 1972; 33 U.S.C.A. § 1251 et seq. 

Defendants, while originally claiming 
a lack of subject matter jurisdiction1 in 
later arguments and briefing concede 
subject matter and personal jurisdiction. 
Hov.~ever, despite the concession, for the 
reasons stated herein, this Court will not 
exercise jurisdiction over the alleged 
subject matter of this suit because, in 
my judgment after review and careful 
consideration, there are no questions to 
my mind which are ripe for adjudication 
under federal law at this threshold stage 
of State administrative hearings. Ab
bott Laboratories v. Gardner, 387 U.S. 
136, 14&--149, 87 S.Ct. 1507, 18 L.Ed.2d 
681 (1967). 

[l] The )acl.: of any formalized fin!.l 
administrative action compels a federal 
court not to enter such a dispute in the 
embryonic stage. Indeed, aside from a 
tersely worded Notice for Hearing and 
one day of proceedings consisting chiefly 
of plaintiff's objection and recognition 
thereof by the ENCON Hearing Officer, 
no administrative action has been taken. 
The role has been accorded to each state 
by Congress to: 

establish procedures for public notice 
in the case of all applications for cer
tification by it and, to the extent it 
deems appropriate, procedui-es for pub
lic hearings in connection with spe
cific applications. 

33 U.S.C.A. § 1341. 

Thus, unquestionably, the singular, yet 
significant, role of each state would not 
be allowed to follow its natural course 
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of the. issuance of a certificate before 
being interrupted if the drastic injunc
tive relief sought were granted. Endi
cott Johnson Corp. v. Perkins. 317 U.S. 
501, 507-510, 63 S.Ct. 339, 87 L.Ed. 424 
(1943); Luff v. Ryan, 128 F.Supp. 105, 
109 (D.C.1955). There is an old and 
well settled principle fitting this dispute 
like a glove, I think, that it is inappro
priate for a district court to adjudicate 
administrative matters before a decision 
has been "formalized" ; in this case 
being for the State of New York to com
plete its important, yet singular, task in 
the federal iicensing procedure, of is
suing a certificate of compliance \vith 
certain state laws. Myers v. Bethlehem 
Shipping Corporation, 303 <;.S. 41, 50-
51, 58 S.Ct. 459, 82 L.Ed. 638 (1938). 
As there is a need to protect the inte
grity of ·a court's process by minimizing 
interlocutory appeals, except in extraor
dinary cases, so it is necessary to af
ford at least this protection to a state 
administrative agency that is trying to 
act pursuant to a specific Congressional 
intent to increase state participation in 
solving the serious environmental prob
lems we face. 1972 U.S. Code Congres
sional and Administrative N e\\·s, pp. 
3669-3677; FPC v. Louisiana Power & 
Light Company, 406 U.S. 621, 647, 92 
S.Ct. 1827, 32 L.Ed.2d 369 (1972); Wein
berger v. Bentex Pharmaceuticals, Inc., 
412 U.S. 645, 652, 93 S.Ct. 2488, 37 L.Ed. 
Zd 235 (:973). The Su~r.ime Couro 
clearly drew this analogy in McKart v. 
United States, 395 U.S. 185, 89 S.Ct. 
1657, 23 L.Ed.2d 194 (1969) when it 
explained this principle: 

A primary purpose is, of course, the 
avoidance of premature interruption 
of the administrative process. The 
agency, like a trial court, is created for 
the purpose of applying a statute in 
the first instance. Accordingly, it is 
normally desirable to let the agency 
develop the necessary factual" back
ground upon which decisions should be 
based. And since agency decisions are 
frequently of a discretionary nature or 
frequently require expertise, the agen
cy should be given the first chance to 

exercise that discretion or to apply 
that expertise. And of course it is 
generally more efficient for the ad
ministrative process to go for,vard 
v.rithout interruption than it is to per
mit the parties to seek aid from the 
courts at various intermediate stages. 
The very same reasons lie behind judi
cial rules sharply limiting interlocu
tory appeals . 

Id., at 193-194, 89 S.Ct. at 1662-1663. 

[2] While the plaintiff steadfastly 
maintains that EKCON has no authority 
to hold any hearings, I find this position 
untenable in vie\\' of the clarity of both 
the statute and its legislative history. 
Plaintiff's real objection, it seems to me, 
boils down to the permissible scope of 
the hearings under federal and state law. 
See 33 U.S.C.A. § 1341. But if these 
hearings should go a\vry from 'vhat 
plaintiff considers relevant, its objection 
can be duly entered at that time and 
still afford the full protection in the 
ordinary course of judicial revie\.V there
after. Pharmaceutical l\lanufacturers 
Association v. Gardiner, 259 F.Supp. 764, 
765-766 (D.C.1966), aff'd 127 U.S.App. 
D.C. 103, 381 F.2d 271 (1967). 

If delay were to be considered a signi
ficant factor facing plaintiff's cause, it 
must be considered that it was plaintiff's 
objection on December 4, 1973, the first 
and only day of hearings, \Vhich brought 
therr, to an abrupt halt. TLis objection 
was treated seriously and ruled upon by 
Commissioner James L. Biggane on 
March 22, 1974, in a decision that evi
dences careful consideration and sets 
forth persuasive reasons in support of 
the directive that authority existed to 
continue the hearing. There is Ilo rea
son to believe from the presentation to 
me that plaintiff will not be accorded its 
rights and the opportunity to object to 
the procedures to preserYe any questions 
of jurisdiction and scope for possible 
judicial revie\\' at the proper time. 

Specifically, in terms of plaintiff's 
motion for a preliminary injunction, I 
find none of the required conditions are 
met for the granting oi this extraordi-
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nary remedy. Likelihood of success on 
the merits need not be depended upon 
greatly in vie'\\' of the lack of ripeness on 
the merits. Additionally, plaintiff can 
hardly argue that the public interest is 
not better served by favoring public 
hearings on important questions as are 
involved in this case. Petroleum Explor
ation, Inc. v. Public Service Comm'n, 304 
U.S. 209, 58 S.Ct. 834, 82 L.Ed. 1294 
(1938); see Jaffe, The AdministratiYe 
Agency and Environmental Control, 20 
Buffalo Law Rev. 231, 236 (1970). 

[3, 4] But the most glaring deficien
cy which also further emphasizes the 
prematurity- of this litigation is the ab
sence of irreparable harm that can be 
perceived with any degree of reasonable 
certainty. Plaintiff contends that it 
wi11 incur considerable cos: for expenses 
in the nature of legal counsel and expert 
opinion in participating in these ENCON 
hearings. This contention seems dubious 
and speculatiw at best' and hard to place 
in the area of precise money amounts. 
There is no recognized right for a stat
utory or corporate entity1 a creature of 
the state, to be free from providing in
formation or defending a public position 
it chooses to assert without sharing le
gal costs. Coca-Cola Company v. F. T. C., 
475 F.2d 299, 304 (5th Cir. 1973), cert. 
den., 414 U.S. 877, 94 S.Ct. 121, 38 L.Ed. 
Zd :22 (1973): '!- Powelton Civic Ho:ne 
Own. Ass'n '" Department of H. & U. 
Dev., 284 F.Supp. 809, 840 (E.D.Pa. 
1968); compare Public Utilities Comm'n 
of Ohio v. United Fuel Co., 317 U.S. 456, 
469, 63 S.Ct. 369, 87 L.Ed. 396 (1943). 
Serious environmental considerations, 
in my judgment, were intended by Con
gress to be given full hearings so that 
the nation as well as the state will have 
the benefit of exploring all relevant con
flicting interests. The money estimate 
of $250,000.00 that. plaintiff estimates 
will be incurred for proper presentation 
of its position at the proposed hearing, 
from my experience, seems quite high. 
In any event, although the taxpayer's 
money is and should be a major concern, 
this amount may not be considered ex
cessive when it is estimated we are deal-

ing witn a $100,000,000.00 project, ori
ginated by the plaintiff. 

Once ;olaintiff admits that some hear
ings are proper, as it must, any estimate 
of money saved by a priori limiting the 
scope ot the hearing, realizing the plain
tiff1s eA-penses are highly speculative and 
contingent upon its mode of presentation, 
is surely insignificant in terms of the 
irreparable harm needed to justify the 
extraordinary relief of an injunction. 

The question of scope is for the rea
sonable men participating in this hearing 
to work out in the first instance. S. E. C. 
v. Brigadoon Scotch Dist. Co., 480 F .2d 
1047. 1C•53 (2d Cir. 1973), review denied . 
415 U.S. 915, 94 S.Ct. 1410, 39 L.Ed.2d 
469; B:!"istol-Meyers Company v. F. T. C .. 
469 F.2d 1116, 1118 (2d Cir. 1972). It 
is as much in the State's interest as in 
plaintiff1s to conduct an efficient hearing 
which is not unduly prolonged. The es
timate of the defendants from past ex
perience is that thirty days ordinarily 
suffices. I therefore find the issuance 
of any injunction inappropriate. 

[ 5] The issue of abstention has been 
raised but has not been advocated as an 
ultimate position of either party. Be
cause it is my judgment that there are no 
issues ripe for decision prior to a bear
ing and final determination by the state 
agency. abstention would bP, "pointless". 
dee -Public Utilities Comm'1.1 of Ohio Y. 

United Fuel Gas Co., supra, 317 U.S. at 
463, 63 S.Ct. 369 (1943); Mayor of Phil
adelphia '" Educational Equity League . 
415 U.S. 605, 628, 94 S.Ct. 1323, 39 L.Ed. 
2d 630 (1974); see also Swift & Co. Y. 

Wickham, 382 U.S. 111, 86 S.Ct. 258, 15 
L.Ed.2d 194 (1965). 

[6] Thus, it is in the context that an 
injunction is inappropriate, and that ab
stention is pointless, that the Court turns 
to the :motion to dismiss the action. Al
though it has not been raised by the par
ties, the most significant question is 
whether there is a "case" or "controver
sy" '\\'i:.hin the meaning of Article III, 
§ 2 of Lhe Constitution, and the Declara
tory Jc.dgment Act, 28 U .S.C. §§ 2201-
2202. The Supreme Court has very re-
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cently held that the requirements of 
those sections are satisfied, and a case or 
controversy found to exist1 'vhen "the 
challenged governmental activity 
is· not c6ntingent, has not evaporated or 
disappeared, and, by its continuing and 
brooding presence, casts what may well 
be a substantial adverse effect on the 
interests of the petitioning parties." 
Super Tire Engineering Company v. 
Mccorkle, 416 U.S. 115, 94 S.Ct. 1694, 
1698, 40 L.Ed.2d 1 (1974). While these 
factors may well be present in this case, 
I believe that a case or controversy does 
not presently exist and a declaratory 
judgment should not ire issued because 
the 11challenged governmental activityJI 
is only the right of a state administra
tive agency to hold hearings on matters 
it believes to be in its jurisdiction. 

[7} ' A federal district court has jur
isdiction to adjudicate a controversy, and 
the power to render a declaratory judg
ment under 28 U.S.C. § 2201, but the 
question of whether to entertain the ac
tion and grant relief is a matter within 
the discretion of the court. Brillhart v. 
Excess Ins. Co., 316 U.S. 491, 494, 62 
S.Ct. 1173, 86 L.Ed. 1620 (1942); PPG 
Industries, Inc. v. Continental Oil Com
pany, 478 F.2d 674, 679 (5th Cir. 1973). 
The United States Supreme Court has 
emphasized that the declaratory judg
ment procedure is not to be used to 
p1et;,mpt or p:cejuC:.5e issues that a1·e com
mitted to initial decision to an adminis
trative body. Public Service Commis
sion v. Wycoff Company, 344 U.S. 237, 
246, 73 S.Ct. 236, 97 L.Ed. 291 (1952) ; 
see also State of California v. Oroville
Wyandotte Irrig. District, 409 F.2d 532, 
535-536 (9th Cir. 1969). The Supreme 
Court was even more emphatic with re
gard to the use of the declaratory judg
ment procedure for proceedings pending 
before a state adminiStrative agency: 

Anticipatory judgment by· a federal 
court to frustrate action by a state 
agency is even less tolerable to our 
federalism. Is the declaration con
templated here to be res judicata, so 
that the Commission cannot hear evi
dence and decide any matter for itself? 

If so, the federal court has virtually 
lifted the case out of the State Com
mission before it could be heard. If 
not, the federal judgment serves no 
useful purpose as a final determina
tion of rights. 

Public Service Commission, supra, 344 
U.S. at 247, 73 S.Ct. at 242. 

[8] The Supreme Court noted that 
federal rights are protected by adequate 
review pil"ocedures in the federal courts. 
Thus, while the agency's decision as to 
its own jurisdiction is not the last 'vord, 
14it must assuredly be the first. 11 Fed
eral Power Commission v. Louisiana 
Power & Light Company, supra, 406 U.S. 
621, 647, 92 S.Ct. 1827, 1842, 32 L.Ed.2d 
369. Mr. Justice Harlan's definition of 
the ripeness doctrine clearl~r fits this 
case: 

Without undertaking to survey the 
intricacies of the ripeness doctrine 
it is fair to say that its basic rationale 
is to prevent the courts, through avoid
ance of premature adjudication, from 
entangling themselves in abstract dis
agreements over administrative poli· 
cies, and also to protect the agencies 
from judicial interference until an 
administrative decision has been for
malized and its effects felt in a con
crete way by the challenging parties. 

Abbott Laboratories v. Gardner, supra, 
887 U.S. 14.8~·1·1£\ 87 3.Ct. 1515. 
The Court therefore believes and repeats 
that this case is not ripe for adjudication. 
To my mind, and to be frank, the state 
courts of New Yark are a far more appro
priate forum for the plaintiff to chal
lenge the scope of the hearings on its two 
contentions of the immunity conferred 
by the New York State Legislature in the 
Power Authority Act, and the Jack of 
authority conferred by the FWPCAA of 
1972. See New York CPLR §§ 7801, 
7803. I am conscious of the principle 
that federal courts must give due re
spect to a suitor's choice of a federal 
forum for hearing and decision of fed
eral constitutional claims, even though 
the state courts have the same solemn 
responsibility as the federal conrts. 
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Zwickler '" Koota, 389 U.S. 241, 248, 
88 S.Ct. 391, 19 L.Ed.2d 444 (1967). 
But I firmly believe it should also be 
kept in mind that, as Justice Black said, 
we have had from the beginning two 
separate and independent legal systems 
that end up with the same right of ulti
mate review in the United States Su
preme Court.· Atlantic C.L.R. Co. v. 
Engineers, 398 U.S. 281, 286-287, 90 S. 
Ct. 1739, 1742-1743, 26 L.Ed.2d 234 
( 1970). The steady recourse to the fed
eral courts for many problems, particu
larly on federal questions that the state 
courts could just as quickly and effec
tively process, has become a matter of 
serious concern. See Federal J urisdic
tion: A General View, Judge Henry J. 
Friendly; see also Alberda v. Noel, 322 
F.Supp. 1379, at 1384 (E.D.lllich.1971). 

[9, 10] I do not discount the argu
ments that there may be serious ques
tions as to the relevancy and po\ver of 
the defendants to attach conditions to the 
certificate pertaining to some of the 
areas in which they propose to inquire. 
It may be helpful, despite my disinclina
tion to entertain jurisdiction for declara
tory judgment and injunctive relief in 
regard to administrative hearings, to 
set forth some general observations and 
the results of legal research. The United 
States Supreme Court has stated, and the 
New York Court of Appeals has acknowl
edged, that Congcess has vested '.n the 
Federal Power Commission practically 
exclusive jurisdiction over the regulation 
and licensing of hydroelectric power 
plants affecting the navigable waters 
of the United States. See First Iowa 
Coop. v, Power Comm., 328 U.S. 152 at 
pp. 167-169, 174, 181-182, 66 S.Ct. 906, 
90 L.Ed. 1143 ( 1946) ; City of Tacoma 
v. Taxpayers, 357 U.S. 320, 334, 78 S.Ct. 
1209, 2 L.Ed.2d 1345 (1958); Mtr. De 
Rham v. Diamond, 32 N.Y.2d 34, 343 
N.Y.S.2d 84, 295 -N.E.2d 763 (1973). 
This jurisdiction in the licensing or per
mit area of the Federal Power Commis
sion can be modified by other federal 
legislation. Federal Power Commission 
v. Oregon, 349 U.S. 435, 446, 75 S.Ct. 
832, 99 L.Ed. 1215 (1955). As the New 

379 F.Supp.-161/z 

1. ork Court of Appeals recognized, this 
juri&dic:ion was in fact modified by Sec
tion 21. b) of the Federal Water Pollu
tion Corotrol Act of 1970. Mtr. De Rham, 
supra, :32 N.Y.2d at 44, 343 N.Y.S.2d 
84, 295 N.E.2d 763. Section 21(b) was 
superseded, but without substantial 
changes. by Section 401 of the Federal 
Wa!€r Pollution Control Act Amend
ments of 1972. The legislative history 
indicat<0s that Section 21(b) was amend
ed to assure consistency with the change 
of emp!iasis from water quality stand
ards to effluent limitations on the dis
charge of pollutants. Both the Senate 
and the- House bills were similar in this 
respect. See 1972 U.S.Code Congres
sional f.lld Admin.N ews at pp. 3735 and 
3815. Section 401 requires that any ap
pliCRnt for a federal license or permit 
\Vhich nay result in any discharge into 
naYigatle \Vaters must provide a certifi
cate frc.m the originating state that such 
discharge complies \vi th various sec
tion.s o:' the Act. 33 U.S.C. § 1341. The 
states r:iust establish procedures for pub
lic notioe of all applications for certifi
cations. and they may also, to the extent 
they dt-ern appropriate, hold public hear
ingE in connection with specific applica
tion.s. Section 401(d), upon which the 
defendz.nts place great reliance as a broad 
grant cf authority to hold the hearing, 
req"ires that the certificate of the State 
set ior:h effluent and other limitations, 
and monitoring requirements, so as to 
asslil'e that the applicant will comply 
\vith Yarious sections of the Act, "and 
with any other appropriate requirement 
of State law set forth in such certifica
tion." 33 U.S.C. § 1341(d). Therefore, 
the Congressional intent is clear that the 
states retain the right to set more re
stricti,·e standards than those imposed 
by the Act. See 33 U.S.C. § 1370; 1972 
U.S.Code Cong. and Admin,News at pp. 
3751, 3325. 

This legislative history and these stat
uton· pro\·isions noted· unquestionably 
establish the right of hearing by the 
State in a situation of this kind to the 
extent it deems appropriate and also for 
the purpose of attaching necessary con-
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ditions to the State certificate. It must 
be recognized, hov.1ever, that the plain 
\\'Ording of the statutory provisions not
ed herein does indicate the areas of 
pro_per State inquiry1 and important case 
law of New York does exist that spells 
out these limits of hearings of this exact 
nature as judicially viewed. Mtr. De 
Rham, supra, 32 N.Y.Z-d at 44-45, 343 
N.Y.S.2d 84, 295 N.E.2d 763; .1Iatter 
of Lloyd Harbor v. Diamond ( unreport
ed) (Sup.Ct., Albany Co., 1972, Pennock, 
J.). 

The Court of Appeals, Second Circuit, 
has written on the statutory responsibil
ities of the Federal Power Commission 
in the consideration of license applica
tions. Scenic Hudson Preservation Conf. 
v. Federal Power Commission, 354 F .2d 
608, 617 (2d Cir. 1965), cert. den. sub 
nom. 384 U.S. 941, 86 S.Ct. 1462, 16 L. 
Ed.2d 540 (1966); see also Scenic Hud
son PreserYation Conf. v. Federal Pov;·er 
Commission, 453 F.2d 463, 470-473 (2d 
Cir. 1971), cert. den., 407 U.S. 926, 92 
S.Ct. 2453, 32 L.Ed.2d 813 (1972); 16 
U.S.C. § 803(a). It is important also to 
recognize that EN CON has the right to 
and has in fact intervened in the Federal 
Power Commission proceeding consider
ing the. Breakabeen project application, 
and can present and develop the matters 
that are reserved for federal appraisal 
and decision before the Commission. 
The noint I make is th&t the New York 
State Authority and the New York State 
Department involved here should, in the 
interests of the New York citizens and 
taxpayers, make responsible judgments 
to keep the extent of State hearings with
m the proper bounds of the areas delin
eated by statutory and judicial guide
lines. 

In conclusion, for the reasons stated, 
the motion to dismiss the complaint filed 
by the defendants is granted on the sua 
sponte ground of lack of subject matter 
jurisdiction. In addition, the motion to 
dismiss is granted on the ground of 
failure to state a claim upon which prop
er declaratory or injunctive relief can be 
granted 1 and also upon the exercise of 
discretion not to entertain tbe complaint 

for the issuance of declaratory judgment. 
The temporary restraining order in ef
fect is vacated as of Friday, May 3, 
1974 at 2:00 P.}I. The motion for pre
liminary injunction iE denied and dis
missed, based on my findings that there 
is no sho\\'ing of likelihood of success or 
irreparable harm by the plaintiff, even 
though there be error in the dismissal 
of the complaint. 

It is so ordered. 

A VENUE STATE B_;.:r•'1{, Plaintiff, 
v. 

Joseph L. TOURTELOT et al., 
Defendants. 

Ko. 74 C 259. 

United States District Court, 
K D. llilnois, E. D. 

May 3, 1974. 

Action by lending bank against cor
porate borro,ver, its president and its 
director alleging violations of federal 
and state securities la¥.·s. On defend
ants' motion to dismiss for lack of sub
ject matter jurisdiction, the District 
Court, Marovitz. J., held that borrowing 
of money in ordinary commercial bank 
loan transaction by corporate bo1·rower 
from bank and giving of promissory 
note to evidence the indebtedness did not 
constitute the "sale of a security" within 
meaning of Securities Act of 1933 and 
thus could not be basis for action alleg
ing violations of antifraud provisions of 
Act. 

Motion granted. 
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ment, and protective measures pro
posed by the applicant. The report 
must be prepared in consultation with 
the state and Federal agencies with re
sponsibility for management of water 
quality and quantity in the affected 
stream or other body of water. The 
report must include: 

(!l A description of existing instream 
now uses of streams in the project 
area that would be affected by con
struction and operation; estimated 
quantities of water discharged from 
the proposed projeet for power pro· 
duction; and any existing and pro
posed uses of project waters for irriga
tion, domestic water supply, industrial 
and other purposes; 

(ii) A description of the seasonal var
iation of existing water quality for any 
stream, lake, or reservoir that would 
be affected by the proposed project, 
including <as appropriate) measure
ments of: significant ions, chlorophyll 
a., nutrients, specific.-·conductance, pH, 
total dissolved solids, total alkalinity, 
total hardness, dissolved oxygen, bac
teria, temperature, suspended sedi
ments, turbidity and vertical illumina
tion; 

(iii) A description of any existing 
lake or reservoir and any of the pro
posed project reservoirs including sur
face area, volume, maximum depth, 
mean depth, flushing rate, shoreline 
length, substrate classification, and 
gradient for streams directly affected 
by the proposed project; 

(ivl A quantification of the antici
pated impacts of the proposed con
struction and operation of project fa. 
cilities on water quality and down. 
stream flows, such as- temperature, 
turbidity and nutrients; 

(V) A description of measures recom· 
mended by Federal and state agencies 
and the applicant for the purpose of 
protecting or Improving water q uallty 
and stream flows during project con· 
struction and operation; an explana· 
tion of why the applicant has rejected 
any measures recommended by an 
agency; and a description of the appli· 
cant's alternative measures to protect 
or irnprove water quality stream flow; 

(Vil A description of groundwater in 
the vicinity of the proposed project, 
including water table and artesian con· 
ditions, the hydraulic gradient, the 

degree to which groundwater and sur· 
face water are hydraulically connect· 
ed. aquifers and their use as water 
supply, and the location of springs, 
wells, artesian flows and disappearing 
streams; a description of anticipated 
impacts on groundwater and measures 
proposed by the applicant and others 
for the mitigation of impacts on 

oundwater· and 
vn) As an appen x, either: 

<Al A copy of the water quality cer
tificate <or agency statement that 
such certification is waived) as de· 
scribed in Section 401 of the Federal 
Water Pollution Control Act (Clean 
Water Act) [see 33 U.S.C. 1341; or 

<Bl A copy of a dated letter from the 
applicant to the appropriate agency 
requesting such certification. 

(3) Repor o · , i e, 
tanical resources. The applicant must 
provide a report that describes the 
fish, wildlife, and botanical resources 
in the vicinity of the proposed project; 
expected impacts of the project on 
these resources; and mitigation, e.n
hancement, or protection measures 
proposed by the applicant. The report 
must be prepared in consultation with 
the state agency or agencies with re· 
sponsibility for these resources, the 
U.S. Fish and Wildlife Service, the Na· 
tional Marine Fisheries Service (If the 
proposed project may affect anadro
mous, estuarine, or marine fish re
sources), and any state or Federal 
agency with managerial authority over 
any part of the proposed project 
lands. The report must contain: 

(i) A description of existing fish, 
wildlife, and plant communities of the 
proposed project area and its vicinity, 
including any' downstream areas that 
may be affected by the proposed 
project and the area within the trans
mission line corridor or right-of-way. A 
map of vegetation types should be in
cluded in the description. For species 
considered important because of their 
commercial or recreational value, the 
information provided should include 
temporal and spatial distributions and 
densities of such species. Any fish, 
wildlife, or plant species proposed or 
listed as threatened or endangered by 
the U.S. Fish and Wildlife Service or 
National Marine Fisheries Service [see 
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ture project may do so if upon submission of such program the Ad-.· 
ministrator . determines such program is adequate to carry out the• · 
objective of this chapter. ',,. ,.-, 

June 30, 1948, c. 758, Title III, § 318, as added Oct. 18, 1972, Pub.L.''· 
92-500, § 2, 86 Stat. 877, and amended Dec. 27, 1977, Pub.L. 95-217, § 
63, 91 Stat. 1599. 

Historical Note 

1977 Ainendment, Subsec. (a), Pub.L. 
9;}-217 added "pursuant to section 1342 of 
this title" following "Federal or State su
pervision", 

Subsec. (b), Pub.L, 95--217 struck out 
", not later than January 1, 1974," fol· 
lo'''ing "The Administrator shall by reg
ulation" in existing provisions and added 
provisions that the regulations required 
the appllcation to the discharge of each 
criterion; factor, procedure, and require-

ment applicable to a permit issued under 
section 13:12 of this title, as the Adminis
trator determines necessary to carry out ' 
the objectives of this chapter. 

Subsec. (c). Pub.L. 95-217 added' 
subsec. (c). 

Leglslath·e History, . For legislative , 
history and purpose of Pub.L. 92-500, see._-.· 
1D72. U.S.Code Cong. and Adm.News, p. ·· 
3668. See, also, Pub.L. 95-217, 1977 U.S. · 
Code Cong. and Adm.News, p. 4326. 

Code of Federal Regulations 

Procedure tor discharge, see 40 CFR 115.1 et seq, 

SUBCHAPTER IV-PERMITS AND LICENSES 

§ 1341. Certification 

Compliance with applicable .requlrementa1 oppllcatloni .procedure•• , 
lleenae auapenalon 

(a) (1) Any applicant for a Federal license or permit to conduct any , 
activity including, but not limited to, the construction or operation of ··· 
facilities, which. may result in any discharge into the navigable wa
ters, shall ide the licensing or ermitting agency· a. certification 
from the State in which the discharge origma es or w1 origma e, or, 
if appropriate, from the interstate water pollution control agency hav- · 
ing jurisdiction over the navigable waters at'the point where the dis
charge originates or will originate, that' any such discharge will com~ 
ply with the applicable provisions · 2 1313 13 6 

' an 1317 of this tit e. In the case of any such activity or w 1c 
there is not an appbcable effluent limitation or other .limitation under 
sections 1311 (b) and 1312 of this title, and there is not an applicable 
standard under sections 1316 and 1317 of this title, the State shall so 
certify, except that any such certification shall not be deemed to satis
fy section 1371(c) of this title. Such State or interstate agency shall 
establish procedures for public notice in the case of all applications for 
certification by it and, to the extent it deems appropriate, procedures 
for public hearings in connection with specific applications. In any 
case where a State or interstate agency has no authority to give such 
a certification, such certification shall be from the Administrator. If 
the State, interstate agency, or Administrator, as the case may be, 
fails or refuses to act on a request for certification, within a reason~_ 
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able period of time (which shall 
such request, the certification n 
waived with respect to such Fed 
shall be granted until the cert 
been obtained or has been wai~ 
tence. No license or permit sh~ 
denied by the State, interstate 
case may be. 

(2) Upon receipt of such ap1 
or permitting agency shall imr 
such application and certificat: 
affect, as determined by the A• 
of any other State, the Admin 
of notice of application for suci 
tify such other State, the licen 
plicant. If, within sixty days 
other State determines that Sc 

its waters so as to violate a1 
State, and within such sixty-da 
the licensing or permitting age 
suance of such license or permi 
objection, the licensing or perrr 
The Administrator shall at s1 
recommendations with respect 
permitting agency. Such ager 
such State, the Administrato1 
any, presented to the agency a1 
or permit in such manner as 
with applicable water quality 1 

ditions cannot_ insure such _corr: 
license or permit. 

(3) The certification obtai: 
subsection with respect to the 
the requirements of this sub 
connection with any other Fe 
operation of such facility uni• 
agency, or Administrator, as ~ 

the Federal agency to whom 2 

cense or permit, the State, or 
the Administrator, notifies su 
of such notice that there is n 
will be compliance with the 
1312, 1313, 1316, and 1317 o 
construction license or permit 
struction or operation of th< 
waters into which such disch 
teria applicable to such wate 
or other requirements. Thi1 
case where the applicant fo 
failed to provide the certif) 
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state agency or the Administrator, with notice of any proposed 
changes in the construction or operation of the facility with respect to 
which a construction license or permit has been granted, which 
changes may result in. violation of section 1311, 1312, 1313, 1316, or 
1317 of this title. 

(4) Prior to the initial operation of any federally licensed or per
mitted facility or activity which may result in any discharge into the 
navigable waters and with respect to which a certification has been 
obtained pursuant to paragraph (1) of this subsection, which facility 
or activity is not subject to a Federal operating license or permit, the .. 
licensee or permittee shall provide an opportunity for such certifying 
State, or, if appropriate, the interstate agency or the Administrator to·. 
review the manner in which the facility or activity shall be operated. 
or conducted for the purposes of assuring that applicable effluent limi- . 
tations or other limitations or other applicable water quality require- ' 
ments will not be violated. Upon notification by the certifying State,, • 
or if appr~priate, the interstate agency or the Administrator that the ' 
operation of any such federally licensed or permitted facility or activi
ty will violate applicable effluent limitations or other limitations or ' 
other water quality requirements such Federal agency may, after pub-· 
lie hearing, suspend such license or permit, If such license or permit 
is suspended, it shall remain suspended until notification is received:,, 
from the certifying State, agency, or Administrator, as the case may 
be, that there is reasonable assurance that such facility or activity will •s• 
not violate the applicable provisions of section 1311, 1312, 1313, 13161·.f c'' 
or 1317 of this .title. '-·;"' <':',>:.: 

'-~~-~-
(5) Any Federal license or permit with respect to which a certifica~': ·~·· 

tion has been obtained under paragraph (1) of this subsection may be'" >7:~ 
c%"""' 

suspended or revoked by the Federal agency issuing such license -Or'''<Si''~ 
permit upon the entering of a judgment under this chapter that sucb"'?t~. 
facility or activity has been operated in violation of the applicable p;o:.·,.i·;;i~ 
visions of section 1311, 1312, 1313, 1316, or 1317 of this title. ;· ·• •~: 

---"·.',~ 

(6) Except with respect to a permit issued under section 1342 of·',~ 
this title, in any case where actual construction of a facility has been·:: 
lawfully commenced prior to April 3, 1970, no certification shall be re:i.'1 
quired under this subsection for a license or permit issued after April';. 
3, 1970, to operate such facility, except that any such license or permit'.,'' 
issued without certification shall terminate April 3, 1973, unless pi:iof·'. 
to such termination date the person having such license or permit sub-~~· 
mits to the Federal agency which issued such license or permit a eel"',;; 
tification and otherwise meets the requirements of this section. . 

Compliance with other provlalona ot law •ettlng ., ~, 
applicable water quallty requlrementa , · --:~1 

(b) Nothing in this section shall be construed to limit the authorilY '' 
of any department or agency pursuant to any other provision of la.,., 
to require compliance with any applicable water quality requirements;t 
The Administrator shall, upon the request of any Federal department 
or agency, or ~tate o~ interstate agency'. or appli_cant, provid~, for~: 
PUrPOSe of this section, any relevant mformation on applicable "':.· 

214 

Ch. 26 POLLUTI· 

fluent imitations, or other lir 
quirements, or water quality 
any such department or agenc 
cant; comment on any method 
dards, regulations, requiremer 

Authorlt7 of Seeretary of 
areaa by Fede1 

(c) In order to implement 
retary of the Army, acting 
thorized, if he deems it to I 
use of spoil disposal areas ur 
or permittees, and to make. a1 
eys received from such licens1 
Treasury as miscellaneous re1 

Llmltatloi:i• and mon11 

( d) Any certification prov 
effluent limitations and oth 
ments necessary to ·assure tl: 
permit will comply with any 
limitations, under section 13 
formance under section 131 
standard, or pretreatment s 
and with any other appropri 
such certification, and shall 
or permit subject to the provi 

June 30, 1948, c. 758, Title 
92--500, § 2, 86 Stat. 877, a1 
H Gl(b), 64; 91 Stat. 1598, 
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fluent imitations, or other limitations, standards, regulations, or re
quirements, or water quality criteria, and shall, when requested by 
anY such department or agency or State or interstate agency, or appli-
cant, comment on any methods to comply with such limitations, stan
dards, regulations, requirements, or criteria. 

A.uthorlty of Secretary of ArDlY to permit use of apoll dlsposal 
area• by Federal licensee• or permittees 

(c) In order to implement the provisions of this section, the Sec
retary of the Army, acting through the Chief of Engineers, is au
thorized, if he deems it to be in the public interest, to permit the 
use of spoil disposal areas under his jurisdiction by Federal licensees 
or permittees, and to make. an appropriate charge for such use. Mon
eys received from such licensees or permittees shall be deposited in the 
Treasury as miscellaneous receipts. 

Limitations and monltorlng requirement• of eertlflcatlon 

(d) Any certification provided under this section shall set forth any 
effluent limitations and other limitations, and monitoring require
ments necessary to assure that any applicant for a Federal license or 
permit will comply with any applicable effluent limitations and other 
limitations, under seetion 1311 or 1312 of this title, standard of per· 
formance under section 1316 of this title, or prohibition, effluent 
standard, or pretreatment s.tandard under section 1317 of this title, 
and with any other a propriate re uirement of State law set fort in 

c cer i ication£ and shall become a condition on any Federal liceJ1Se 
'Or permit subject o the provisions of this section. , 

June 30, 1948, c. 758, Title IV, § 401, as added Oct. 18, 1972, Pub.L. 
92-500, § 2, 86 Stat. 877, and amended Dec. 27, 1977, Pub.L. 95-217, 
§§ 61(b), 64, 91 Stat. 1598, 1599. 

llistorical tiote 

1977 Amendment. Subsec, (a), Pub.L. 
95-217 added reference to section 1313 of 
this title in pars. (1), (3), (4), and (5), 
struck out par. (6) which had provided 
that no Federal agency be deemed an ap
plicant for the purposes of this subsec
tion, and redesignated former par, (7) ns · 
(6), 

Adlnlnlstration Of Refuse Act Permit 
Pronam. Administration of Refuse Act 
Permit Program to regulate discharge of 

pollutants and other refuse matter into 
navigable waters of the United States or 
their tributaries, see Ex.Ord. No. 11574, 
Dec. 23, 1970, 35 F.R. 19627, set out as a 
note under se,ction 407 of this title. 

LegJslatlv; . History. For legislative 
bistory and purpose of Pub.L. 92-500, see 
1972 U.S.Code Cong. and Adm.News, p'. 
3668. See, also,· Pub.L, 95-217, 1977 U.S. 
Code Cong. and Adm.News, p, 4326. 

Library References 

Navigable Waters ~35. C.J.S. Navigable 'Vaters § 11. 

Notes of Decisions 

Appllcants for certlflcatlon 4 
Conditions of certification 6 
Construction with other laws 1 
Due process 7 
Grant of certification Ii 

Jurisdiction 8 
Local laws S 
Review 10 
State standards i 
Substantial evidence 9 
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1, Construction With other laws 

Obedience to water quaUty certifica
tions under this section is not mutually 
exclusive \vith p.pocedures under National 
EnYironmental Policy Act of 1969, section 
4321 et seq. of Title 42, and does not pre
clude performance of duties under latter 
Act; since certifications essentially estab
lish minimum condition for grant of li
cense ; Atomic Energy Commission can 
conduct balancing analysis of environ
mental effect of proposed action despite 
prior certification. Calvert Cliffs' Coor
dinating Committee, Inc. v. U." S. Atomic 
Energy Commission, 1971, 449 F .2d 1109, 
146 U.S.App'.D.C. 33. 

2, State standards 

States retain right to set more restric
tive standards with respect to discharges 
Trom hydroelectric power nlanEs than 
tnose imposed hr this section, Power 
Authority of State of N. l'.. v. Depart
ment of Environmental Conservation of 
State of N.Y., D.C.N,Y.1974, 379 F.Supp. 
243. 

S. Local laws· 

Oil spillage ordinance ·requiring that 
persons unloading fuel or oil from ves
sels obtain a permit, give advance notice 
of unloading and pay into a special fund 
to provide for cleaning costs resulting 
from oil spillage could not be said, as a 
matter of law, to be an unconstitutional 
infr1ngemezit upon the exclusive maritime 
and admiralty jurisdiction of the federal 
government. Mobil Oil Corp. v. Town of 
Huntington, 11172, · 389 N.Y.s.2d 1811, 72 
1'Iisc.2d 530. 

4, Applicants tor certltlcatlon 

Federal agencies are not "applicants" 
for federeJ permits and thus need not ob.,, 
tain state c~rtlficates of water quality 
compliance. State of Minn. by Spannaus 
'" Hoffman, C . .A..li!inn.11176, 543 F.2d 1198, 
certiorari denied 97 S.Ct. 1672, 430 U.S. 
977, 52 L.Ed.2d 373. 

Private dredgers, like all other appli
cants for federal permits, must obtain 
water quality compliance certificates 
from the states in order to obtain federal 
permit. Id. 

Owner and operator of oil terminal fa
cility which sought permit to construct a 
ne\V pier over state-owned submerged 
land had standing to request certification 
under this seetion, .which certification 
\\·as a prerequisite ·to its application for 
a construction permit from the Army 
Corps of Engineers, King Resources Co. 
v. Board of Enl'ironmental Protection, 
l\.le.19i8, 883 A.2d 383. 

5. Grant of certltlcation 

Certification from State of Rhode Is
land that proposed dumpin.g of dredged 

spoil from federal project into navigable_ 
ocean waters wou1d comply with state -
"·ater quality standards was not required 
from Corps of Engineers 1:1or from di-edg-_ 
ing contractor on project, Save Our 
Sound Fisheries Ass'n '" Ca)laway,· D.C. 
R.I.1974, 387 F.Supp, 292. 

Provision of former section 1171 of this 
title which required a federal license ap
plicant, 'vho was to conduct any activity 
which might result in a discharge into 
navigable waters, to provide the Federal 
Pffwer Commission with a certification 
from the state in ·which the discharge' 
would originate that there was "reason-· 
able assurance" that such activity would 
be conducted In a manner not violative of 
water quality standards relinquished onJy 
one element of the other i :ve 
JUr1 ion gran e he Commission by : 
the 1 ederal Power Act, seetion 792 et seg:: 
of Title 16; if simply anthorized Htuti:s 
to deiel'm1ne the narrow question of 
Whether there was reasonnfile RHHurltnce 
tllit operation· of the nro'ect would not 
Vlolqte eppHqghlg rtrta "'Pter etpp<lDrds. 
de Rh am v. Diamond, 1973, 295 N .E.2d 
763, 32 N.Y.2d 34, 343 N.Y.S.2d 84. 

O. Condit.ions of certlfJcatlon 

Environmental Conservation Commis-
1:1loner's certification that there was a 
present "reasonable assurance" that Wa
ter quality standards would not be con
tra\•ened by the construction of pumped 
storage hydroelectric facility on the Hud
son River was not negated by the inclu
sion in the certificate of four conditions, 
the first of which required power compa
ny to monitor the operation of the proj
ect and the other three of which provided 
that Operation of the facility would be 
terminated "upon evidence" that such op
eration violated or threatened to violate 
state water quality standards. de Rham 
v. Diamond, 19i3, 295 N.E.2d 763, 32 N.Y. 
2d 34, 343 N.Y.S.2d 84. 

7. Due process 

Denial of permission to construct up
land canal, on ground that it would ad
versely affect class III waters where not 
arbitrary or capricious, did not deprive 
landowners of property without due pro
cess of law. Farrugia v, Frederick, Fla. 
App,19i7, 344 So.2d 921, 

8. Jurisdiction 

Since proper forum for judicial review 
ot state certification under this chapter 
was in state court, water pollution pro
gram as administered by Alabama 'Yater 
Inlprovement Commission required 
kDOlfledge of local factors which should 
and 'vere weighed in reaching final de
termination, and adequate state court re
vie\\• was available, intervention ot feder
al court in connec.tion with Commisi;don's 
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. of certification of ·on compan: 
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denial of certification of Oil company's· 
application to drill offshore test well on 
land leased by oil company was not nec
essary for protection of federal rights. 
and abstention '\Vtl.s therefore appropriate 
In oil company's action for .declaratory 
and injunctive relief, :Mobil· Oil Co. v. 
J\:eJley, D.C.Ala.1976, 426 F.Supp, 230 .. 

ground that it would affect waters re
served for recreation, propagation and 
management of fish and wildlife, Farru· 
gia ,., Frederick, FJa.App.1977, 344 So.2d , 
~]. . . 

10. Review 

State certification under this chapter is , 
set up as exclusive prerogative of state 

o. Substantial evidence ··.and ls not to be reviewe an a n 
substantial evidence supported action o e eral government, and thus proper 

ot .Florida En,·ironmental Regulation Torum for judicial review of state certifi· 
Commission denying property developer cation is in state court. Mobil Oil Corp. 
permission to construct upland canal on v., Kelley, D.C.Ala.1976, 426 F.Supp". 230. 

§ 1342; National pollutant discharge elimination system. 

Permits for dlschnrge of pollutant• 

(a)(l) Except as provided in sections 1328 and 1344 of this title, 
the Administrator may, after opportunity for public hearing, issue a 
permit for the discharge of any . pollutant, or combination of pollu
tants, notwithstanding section 1311(a) of this title, upon condition 
that such discharge will meet either all applicable requirements under 
sections 1311, 1312, 1316, 1317, 1318, and 1343 of this title, or prior to 
the taking of necessary implementing actions relating to all such re
quirements, such conditions as th~ Administrator determines are nee~ 
essary to carry out the provisions of this chapter. 

(2) The Administrator shall prescribe conditions for such permits 
to assure compliance with the requirements of paragraph (1) of this 
subs~ction, including conditions on data and information collection, re· 
porting, and such other requirements as he deems appropriate. 

(3) The permit program of the Administrator under paragraph (1) 
of this subsection, and permits issued thereunder, shall be subject to 
the same terms, conditions, and requirements as apply to a State per
mit program and permits issued thereunder under subsection (b) of 
this. section. 

(4) All permits for discharges into the navigabla waters issued pur
suant to section 407 of this title, shall be deemed to be permits issued 
under this subchapter, and permits issued under this subchapter shall 
be deemed to be permits issued under section 407 of this title, and 
shall continue in force and effect for their term unless revoked, modi
fied, or suspended in accordance with the provisions of this chapter. 

(5) No permit for a discharge into the navigable waters shall be is
sued under section 407 of this title after October 18, 1972. Each ap
plication for a permit under section 407 of this title, pending on Octo
ber 18, 1972, shall be deemed to be an application for a permit under 
this section. The Administrator shall authorize a State, which he de
termines has the capability of administering a permit program which 
will carry out the objective of this chapter, to issue permits for dis
charges into the navigable waters within the jurisdiction of such 
State. The Administrator may exercise the authority granted him by 
the preceding sentence only during the period which begins on Octo-

217 



,,ermit·. 
;>rohib
wh~th~ ,
ution·a1--·_·,. 
y-mak
;uch as_· 
·. o.c.· 
12 s.a;-'" 
hearing · 

es ~uch : 
scharge ,_ 
ated pr.-·; 
l)y pro
tion in 
pose of 
of ad- i 

:rot Act 
biguous -
arge of 
iged in 
the dis
:al stall
~. Mich. 

1, where 
>n as in- · 
:rnment, 
c:arrying 
;tor, not 

not be 
brought 
violating 
691.I et 

'tfearing . 

court' to 
•lation of 

of ord-
1 for air
lion was 
nee with 
a "whole 
and bal-
1 permit
jes from 
not indi

:t court's 
t suggest 
eir tradi
v. Rome-
02 S.Ct. 

71 NAVIGATION-NAVIGABLE WATERS 
33 § 1341 

Note 3 

§ 1324. Clean lake• 
[See main volume for text of (a) and ·(b)] 

(c) Grants; limitation· of amount; -authorization _of appropriations; equitable distribution 

(1) The amount granted to any State for any fiscal year ulider this.section shall 
not exceed 70 per centum of the funds expended by such State in: _such year for 
carrying out approved methods and procedures under this section. . 

(2) There is authorized to be appropriated $50,000,000 for the fiscal year ending 
June 30, 1973; $100,003,000 for the fiscal year 1974; $150,000,000 for the fiscal year 
1975, $50,000,000 for fiscal year 1977, $60,000,000 for fiscal year 1978, $60,000,000 
for fiscal year 1979, $60,000,000 for fiscal year 1980, $30,000,000 for fiscal year 1981, 
and $30,000,000 for fiscal year 1982 for granta to States under this section which 
such sums shall remain available until expended. The Administrator shall provide 
for an equitable distribution of such sums to the States with ·approved methods and 

procedures under this section. 
·(As amended Oct. 21, i98Q, Pub.L. 96-483, § l(f), 94 Stat. z36o.) .' 

Legislative History.~ For legislative histOI'y and 
purpose of Pub.L. 96-483, see 1980 U.S.Code 

, Cong. and Adm.News, p. 5047. 

1980 Amendment. Suhsec. (c)(2). Pub.L. 
96-483 added authorization of 530,000,000 for 
each of fiscal years 1981 and 1982. 

§ 1326. Thermal djscharges 

Evidence 7 
Review 8 

Notes or Decisions 
5, .. Record 

Seacoast Anti·Pollution League v. Castle, 572 
F.2d 872 {main volume] certiorari denicd-99 S.Ct. 
94, 439 U.S. 824, 58 L.Ed.2d 111: 

6. Remand 

2. Cooling water intake structures . 
Administrator's order requiring Environmental 

Protection Agency's staff to file nonadversary re· 
pOrt at remand bearing on -approval of proposed 
once-through cooling system for nuclear power 
plant was not improper .. Seacoast Anti-Pollution 
League v. Castle, C.A.1, -1979, 597 F.2d 306. 

Seacoast A'nti-Pollution League_ v. Costle, 572 
F.2d 872 [main volume] certiorari denied 99 S.Ct. 

- 94, 439 U.S. 824, 58 L.Ed.2d 117. ' 

3. Rules and regulations • 
CongrCss bas ruled out consideration by the 

Environmental Protection Agency, in setting "best 
practicable" water pollution regulations, of "re
ceiving water capacity", i.e., the ability of the 
waters into which effiucnt is discharged, and cspe- · 
cially of oceans. to absorb or dilute pollution. 
Weyerhaeuser Co."· Costle, 1978, 590 F.2d 101 I, 
191 U.S.App.D.C. 309. , 

4. HeariRg 
Seacoast Anti-Pollui'ion League v. Costle, 572 

F.2d 872 [main volume] -certiorari denied 99 S.a. 
94, 439 U.S. 824, 58 L.Ed.2d 117. . 

7. Evidence 
Conclusions of Administrator that design of 

proposed nuclear power plant would assure pro
tectiqn and propagation of balanced, indigenous 
population of shellfish, 'fish ·and wildlife and that 

· location, design, construction; and capacity o.f 
cooling water intake structures reflected best tecli
nology available for minimizing'. jidverse environ· 
mental impact ~ere supported by substantial evi-
dence. Seacoast Anti-Pollution League v. Costle, 

C.A.l, 1979, :'9.?. f'..2~ 306 .. , 

8. Review'· 
Administrator's decision under this section, in· 

valving approval of pto'posed once-through cQOl
ing system for nuclear power plant, must be af
finncd if supported by substantial evidence. Sea
coast Anti-Pollution League .v. Castle, C.A.l, 

1979, 597 F.2d 306. 

SUBCHAPTER IV-PERMITS AND LICENSES 

§ 1341. Certification 

Notes ~f DeCisions 3, Local laws 

Authority or Department of Environmental Con· B.ecause dis9harge pipe from nuclear .power 
servation 13 , plant was on Indiana side of 1792 low-water mark 

Declaratory judgment 12 of north shore of Ohio river and because that 
, Hearing 7b latter rhark had been determined by United States 
Notice 7a Supreme Court to represent boundary between 
Res judicata 9a Indiana and Kentucky, operators .of plant were 
Standing to sue 7c not required to get a pennit from Commonwealth 
Waiver 11 of Kentucky for their discharges. Com. of Ky. ex 
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Note 3 
rel. Stephens v. U.S. Nuclear Regulatory Commis
sion, 1980, 626 F.2d 995, 200 U.S.App.D.C. 131. 

S. Grant of certification 
Although one particular creek was ·one 'of the' 

surface waters listed in environmental impact 
statement which would be adversely affected dur
ing construction, where discharge would not origi
nate there, there was no requirement under this 
section, to get certification from state in which 
creek was located, as the facility being constructed 
was located in another state. Lake Erie Alliance 
for Protection of Coastal Corridor v. U. S. Army 

· Corps of, Engineers, D.C.Pa.1981, 526 F.Supp. 
1063, affirmed 701 'F,2d 1392. · 

6. Conditions of certification 
"\ Although Maryland would be affected by sew
"- age discharge permit issued to District of Colum! 

bia municipal sewage plant, Maryland water qual
ity management plan did not require inclusion of 
denitrification requirement in the pennit as a]. 
though Maryland plan, ~bich was approved. as. 
part of continuing planning process; was to Serve 
as a source of guidance in issuing pennit at issue. 
the plan was intended to govern pcnnits to Mary
land facilities and not to establish new water 
quality standards of a kind that Environmental 
Protection Agency was required to translate into 
effluent limitations for the D.C. facility under this 
chapter. Montgomery Environmental Coalition 
v. Castle,_ 1980, 646 F.2d 568, 207 U.S.App.D.C. 
23~. 

o Environmental Conseryation to 
C6n51derndori only of whether pro~ facility 
wtnplicd wnn state water quihty standardS and 

. e!Bt1exttUm1tat1ons but Iris!§! reqnfr@ a ey-eful 
wcig1flifg of the environmental im t in light of 
t pu c · the mat under 

• review. ower AuthOrity of Sta e of N.Y. v. 
Wllhains, A.J?.3 Dept. 1983; 464 N.Y.S.2d 252. 

7. Due pZ.ocess . 
· State certification or ·w~iver of certification is 
prerequisite to issuance of fed~ral pennit license 
under this chapter, and actfon of state taken 
thereupon coristitutes state action for due process 
purposes. Snyder v. Callaghan, W.Va.1981, 284 
S.E.2d 241. . 

7a •. Notice 
Where there were many excha~ges of informa

tion between federal and state representatives and 
the interagency technical 'team which waS oversee
ing project was represented by Environmental 
Protection Agency administrators and -representa
tives of the State Department of Environmental 

. R_esourCes, notice requirements of subsec. (a)(2) of 
this section were met even if Army Corps of 
Engineers had not formally notified Environmen
tal Protection Agency administrator of rtc!=-ipt_ of 
state certificate. Lake Erie .Aliiance for Protec
tion of Coastal Corridor v. U. S. Army Corps of' 
Engineers... D.C.Pa.1981, 526 F.Supp. 1063, af. 
firmed 701 F.2d 1392. . 

7b.• Hearing 
Director of Department of Natural Resources' 

duty under Department regulations to afford hear-

ing to per$ons affected by issuance of propOsed ·?
water quality certificat~on is mandatory. Snyder 
v. Callaghan, W.Va.1981, 284 S.E.2d·241. '" 

Director of Department -of Natural Resources .. 
was bound by validly promulgated rules and regu- '-~-
lation's of Department and thus had legal duty to-.· 
8tTord hearing to persons whose riparian property'_' 
interests were directly affected -by· Department's .. : 
certification of upstream construction work, grant· :· 
ing pennittee right to interfere with water course 
'in which persons claimed property interest. Id.· ' 

A ripari~ owner ~ho claims to be injured as 
result of state's approval of upstreain construction 
Work which involves introduction of foreign mate
rial into water course has asserted a property 
Interest which is directly affected by state_ action . 
so as to constitute an infringement of property·· 
right and to entitle holder of riparian rights to a 
due process hearing under Department of Natural 
Resources' regulations. Id. 

' ' 7c. Standing to sue 
OrS:anization; which alleged that its members 

lived· on, used a'nd owned laiid and water rights 
located at and downstream from proposed con
struction site and would, thus be subjected· ·to 
whatever harmful effects might result from intro
duction of foreign material into water, which 
sought to protect ri'ghts of its members to voice 
. their concern at· alleged harmful effects of ·pro
posed construction and to advocate alternative 
methods of flood control, which sought prqspec
tive relief to secure hearing on behalf of its mem
bers, and whose claim did not require individual
ized proof, had standing to maintain action in 
mandamus on behalf of its membership to compel 
Director of Department of Natural Resources to 
hold hearing on Director's certification of up
stream construction activity. Snyder v. Calla
ghan, W.V'a.1981, 284 S.E.2d 241. · 

8. Jurisdiction _ 
1972 amendments to this chapter did not pro

vide exception to general rule granting jurisdiction 
to district court over suit challenging validity of 
denial by Environmental Quality Board of Puerto 
Rico of water quality certificate and seeking equi
table and declaratory relief therefrom. U.S. v. ' 
Com. of Puerto Rico, D.C.Puerto Rico 1982, 551 

. F.Supp. 864. 

9a. Res judicata 
Where both administrative board and appellate 

courts considered issue of ·whether certification 
granted by state officials satisfied federal Environ
mental Protection Agency regulations, state court 
action barred, on res judicata grounds, subsequent 
federal challenge to Anny Corps of Engineeri 
discharge permit -on grounds that there had not 
been proper certification by state officials. Lake 
Erie Alliance for Protection of Coastal Corridor v. 
U.S. Army Corps of Engineers, D.C.Pa.1981, 526 
F.Supp. 1063, affirmed 701 F.2d 1392. 

10. Review 
Proper forum to reviCw appfopriatene~s of 

state's certification is state court, and federal 
courts and agencies are without authority to re
view validity of requirements imposed under state 
law or in state's certification, therefore, Environ
mental Protection Agency lacked authority to re
view conditions imposed . by state of Maine on 
construction of oil refinery. Roosevelt Campobel-
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Jo Park Com'n v. u.8. E.P.A., C.A:l, 1982, ·684 
F.2d 1041. 

State certification under this section is set up as 
exclusive prerogative of the state and is not ~<'.' be 
reviewed by any agency of the federal government. 
Lake-Erie Alliance for Protection of Coastal Cor
ridor v: U. S. Army Corps of Engineers, D.C.Pa. 
1981, 526 F.Supp. 1063, affirmed 701 F.2d 1392. 

Appeal provided tenants of riPariii.n farm prop
erty and organization composed of owners and 
users of riparian property by W.Va.Code 
§ 29A:-5--4 governing entitlement of party ad
versely affected by final order or decision to judi
cial review was not adequate remedy at _law suffi
Cient to preclude their resort to mandamus to 
compel Director of Department of Natural Re
sources to afford them hearing-on certification of 
upstfeam-construction ac~ivity which involv~ .al
teration and filling of nverbed where requ1nng 
them to seek judicial review would only result in 
undue delay in adjudication of issues presented. 
Snyder v. Callaghan, W.Va.1981, 284 S.E.2d 241. 

11. Waiver 
State may nlake an affirmative decision t.o waive 

certification of federally licensed project which 
may result in any discharge into its navigable 
waters. Environmental Defense Fund v. Alexan
der, D.C.Miss.1980, .sot F.Supp. 742 . 

.. 12. Declaratory jm 
... Department of En 
properly made decla 
bydroelecti'ic genen 
this section upon ~ 

facts were nCver st 
stances actually pre: 
Department of En' 
ceeded its jurisdictii 
discretionary autho1 
State Administrativi 
authorizes declarat{] 
of State of N, Y. 
EnVironmental Con· 
80, 86 A.D.2d 57. 

13. Authority of l 
Conservatio1 

Department of 
had authority to iss· 
that proposed hydr> 
quired certification 
tion or the State P~ 
System, despite fact 
ment was requestec. 
by evidence or con 
thority of State of : 

· of Environmental C 
436, 58 N.Y.2d 42' 

. . ' 

, § 1342. Natiofial pollutatit discharge elimination systen 

Transfer. of Functions. The enforcement func
tions of the . Administrator or other appropriate 
official or entity in the Environmental Protection· 
Agency related to compliance with national pol~u
tant discharge elimination system permits provid
ed for in this section as they relate to pre-con
struction, cons'truction, and initial operation of an 

· approved transportation system for the transport 
of Canadiii.n natural gas and Alaskan natural gas 
as such terms are defined in the Alaskan Natural 
Gas· Transportation- Act of 1976, section 719 et 
seq. of Title l5, Commerce and _Trade, were trans
ferred to the Federal Inspector for the Alaska 
NatUral Gas·Transporiation System, effeCtive July 
1; 1979, until·the first anniversary of the date of 
initial operation of the Alaska Nat1;1.ral Gas Trans
portation System~ pursuant to sections 102(a) and 
203(a) of 1979 Reorg.Plan No. 1, June 12, 1979, 
44 P.R. 33663, 33666, 93 Stat. 1373, set out in the 
Appendix to Title S, Government Organization 
and Employees. 

Notes of Decisions 

Addition of pollutants 10a 
Cause of action ·11a 
Compliance with terms 8nd conditions of permit 

29 
Construction % 
Necessity of permit 14a 
Point source of pollution 28 
Time for compliance' 27 . 
Weight and conclusiveness of Agency's findings 

23a 

'h. Construction 
Language of th

0
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Note'2 

lo Park Com'n v. U.S.- .E.P.A., c."'1,· 1982, 684 -.Jl. Declaratory judgment'--· ;r· " 
F.2d 1041. 

State certification Undef thiS' sCction iS set Up as 
exclusive prerogative of the state and is not to be 
reviewed by any agency of the federal govemrilent. 
Lake Eric Alliance for Protection of Coastal Cor~ 
rider v: U. S. Army Corps of EngineCrs,"D.C.Pa. 
1981, S26 F.Supp. 1063, affirmed 701 F.2d 1392. 

Appeal provided tenants of rip'arl&n' farm prop
erty. and organization composed of- owners and 
users of riParian_ property by ,·_w.va.Code 
§ 29A-54- governing cntitlCffient of party ad
versely- affected by final order of decision to judi
cial review was not adequate remedy at law suffi
Cient to preclude their ·resort to mandamus to 
compel Director or Department of Natural Re
sou~ to afford them hearing-on ceitifiCation of 
upstream construction activity which involved al
teration and filling of riverbed where requiring 
them. to seek judicial review would only result in 
undue delay in adjudication of issues presented. 
Snyder v. Callaghan, W.Va.1981, 284 S.E.2d 241. 

11. Waher 
State may make an affirmative decisicin to waive 

certification of federally licensed project . which 
may result in any discharge into its navigable 
waters. Environmental Defense Fund v. A1exan~ 
der, D.C:.Miss.1980, .sot F.Supp._ 742. -,<,,.-, t 

'''·" 

13. - Authority of Department of EnVlronmental 
Conten'atlon . · 

Department 'of EnvirOn'inCnt8.l ConSerVatiori 
had authority to issue declaratory ruling dcclRring 
that proposed hydroelectric. generating project re- · 
quired certification by Department .under this sec
tion or the State Pollutant Discharge Elimination 
System, despite fact that. facts upon which Depart
ment was requested to rule were not established 
by evidence or conceded by parties. Power Au
thority or State of N.Y. _v. New_ York_ State Dept 

· of EnvirOnmental Conservation, 1983, 448 N.E.2d 
436, 58 N.Y.2d 427;t 461 N.Y.~.2d 769. 

-J: ',. 

, § 1342. Natiolilil pollutant dischalfge elimination systerR · 

Tritnsfer of Functions. The enforcement func
tions or the -Administrator or other appropriate 
official or entity in the Envirorimcntal Protection· 
Agency related to compliance with national pollu
tant discharge elimination system permits provid
ed for in this<section as they relate to -pre-con

. struction, con~truction, and initial operation of ail 
approved transportation system for the transport 
of Canadiiln natural gas and Alaskan natural gas 
as s~ch terms are ·defined Jn. the· Alaskap Natural 
Gas Transportation Act of 1976, section 719 ct 
seq. of Title ·1s, Comme'rce and Trade, were trans· 
ferred to the Federal lnspcctOr frir the Alaska 
NatUra1 Gas'Transporiation SystCm, effeCtive July 
1; 1979, until 'the 'first anniverSary of the date of 
initial operation of the Alaska Natural Gas Trans
portation System. pursuant to sectfons 102(a) and 
203(a) of 1979 Rcorg.Plan No. 1, June 12, 1979, 
44 P.R. 33663, 33666, 93 Stat. 1373, set out in the 
Appendix to Title S, Government Organization 
and Employees. 

Notes of Decisions 
Addition of .pollutants .. 10a 
Cause of action 17a ., 

- -Compliance with terms and conditions of permit 
29 

Consiruction 1h 
Necessity of permi.t 14a 
Point source of pollution 28 
Time for compliance' Tl ·. . · -: , . , 
Weight and conclusiveness or Agency's findings 
'23• 

Yi:. Construction 
Language of-this section will be given a com

mon sense interpret&.tion - in ~armOny ~ith the 

·,·, ,l i 

di~mible intent of Congress.: -National· Wildlife 
Federation v. Gorsuch, D.<;,.D.C. ·1982, S30 
F.Supp. 1291, rcverSed on other grounds 693 F.2d 
IS6, 224 U.S.App.D.C. 41. 

'l'' - '•' " '". 
1.. Construction 'with other laws 
- RC:pOrting'- · proVisiORS an°d: tih~~Cial Penalties 

found in. this section_ providing_ for changes in 
permits and· enforcemCnt of .more stringent con-' 
trols over discharges even during life of ·an exist
ing permit in· cases where circumstances have 
Changed since· i'ssuance of original permit act as 
sufficient deterrent' :to· undesirable activities and 
would make application or penalties under section 
1321 of this title governing discharge.ofhazardous 
substances redundant and wholly- unnecessary. 
Manufacturing CheiniSts.Ass'n v. Castle; D.C.La. 
1978, _4SS F.Supp. 968. • . 

Since limitations ,8.re founded Upon ~rt8.in
ment of "best practicable control technology" 
which can be applied to relevant discharges com
ing frcim relevant industries, with considerations 
of "harm to the environment'.'. being indirect and 
subliminal at best, applications for amended perw 
mits should be filed through a more reasonable 
and ordered process and pennit violations should 
then be penalized solely under this section provid· 
ing for changes in permits in cases involving a 
change in circumstances rather than section 1321 
of_ this title governing discharge of harmflll sub-
stances. Id. ' 

2. Purpose .. · 
IQ enacting this chapter,· Congress did not in· 

tend th3t only' the definitional list :or pollutants, 
strictly interpreted, be conti'olled under the Na
tfonal Pollution Discharge Elimination System 
Program and that all other problems subsumed 
under the broader ·definition or J>?lluiion, i.e., 
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tainty. Petitioners cannot suffer, for Pitt
ston cannot build. Pittston cannot suffer, 
for our refusal to review its "1975 rules" 
PSD permit neither adds to nor subtracts 
from its rights under that permit and cur
rent Jaw. Admittedly, the parties may suf
fer from theoretical harm in that they are 
denied early notice of whether the agency 
decisions to date have been legally correct, 
but this harm is suffered whenever a court 
denies interlocutory review. In sum, all the 
issues raised in these challenges can be 
raised later should EPA take final steps to 
modify the ubegin construction" prong. 
We see no particular need to decide or 
virtue in deciding these issues unless, and 
until, it is necessary to do so. 

In determining whether it is appropriate 
to dismiss these cases, we note that the 
court review provision of the Clean Air Act 
§ 307(b), 42 U.S.C. § 7607(b), states that 
"any petition for review . . . shall be filed 
within sixty days from the date notice of 
such ... action appears in the Federal Reg-
ister . ... " Ordinarily, in reviewing "final" 
agency action, a court can review the pre
ceding interlocutory determinations as well. 
See FTC v. Standard Oil Co., 449 U.S. 232, 
245, 101 S.Ct. 488, 496, 66 L.Ed.2d 413 
(19&0). Hence, ordinarily delaying review 
of the "1975 rules" permit until amendment 
of the grandfather rule's second prong 
would raise no time-bar problem. In terms 
of EP A's venue statute, however, the "1975 
rules" permit decision might be considered 
a Hlocal" or "regional" matter, making re- -
view appropriate here, while the "second 
prong" amendment might be considered a 
matter of "nationwide scope/' making re
view appropriate in the Court of Appeals 
for the District of Columbia. See 42 U.S.C. 
§ 7607(b) (1976). In order to forestall any 
consequent complications growing out of 
the time-bar of the court review provision 
or its special jurisdictional provision, we 
shall hold Nos. 78-1484, 78-1486, and 78-
1487 on our docket for six months, subject 
to extension at the request of any party. 
In the event that EPA enacts an amend
ment we can then, following determination 
of the threshold legal questions, consider 

the "1975 rules" permit objections, should it 
be necessary to do so. 

So ordered. 
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discharge elimination system permit to oil 
refinery. The Court of Appeals, Coffin, 
Chief Judge, held that: (1) there was no 
need to supplement environmental impact 
statement in order to accommodate most 
recent data and policy shift in energy con
servation and use; (2) no purpose would be 
served by requiring Agency to study ex
haustively all environmental impacts at 
each alternative site after Agency had con
cluded alternative sites were not substan
tially preferable to proposed site; (3) Agen
cy did not fail to consider all alternatives 
which were feasible and reasonably appar
ent at time of drafting environmental im
pact statement; (4) Agency's consideration 
of alternative sites was not inadequate1 nor 
was its conclusion to reject those sites arbi
trary and capricious; and (5) administrative 
law judge's failure to require, that "real 
time simulation" studies be done to assure 
low risk of oil spill prior to granting of 
permit was error. 

Vacated and remanded. 

1. Health and Environment =25.10(6) 
Where at time that environmental im

pact statement was drafted, there was fore
casted need for type of refinery planned by 
refiner, it was federal policy to encourage 
construction of such refineries, and there 
was demand for domestic refineries capable 
of processing high sulfur crude oil into low 
sulfur products, there was no need to sup
plement environmental impact statement in 
order to accommodate most recent data and 
federal policy shifts. 

2. Health and Environment <>=>25.5(9) 
Environmental Protection Agency's 

role in reviewing privately sponsored 
projects such as privately owned oil refin
ery is to determine whether proposed site is 
environmentally acceptable and to search 
for alternatives that would· be "substantial
ly preferable" from environmental stand
point. 

3. Health and Environment <>=>25.5(9) 
Where Environmental Protection 

Agency had reasonably concluded that no 
alternative would be substantially prefera-

ble to proposed site for oil refinery, and 
guidelines adopted by Agency to limited 
study of alternatives were consistent vrith 
rule of reason, no purpose v;rould be served 
by requiring Agency to study exhaustively 
all environmental impacts at each alterna
tive site considered. 

4. Health and Environment =25.10(8) 
Environmental Protection Agency's 

duty under National Environmental Policy 
Act is to study all alternatives that appear 
reasonable and appropriate for study at 
time of drafting environmental impact 
statement, as \Vell as "significant alterna~ 
tives" suggested by other agencies or public 
during comment period. National Environ
mental Policy Act of 1969, § 2 et seq., 42 
U.S.C.A. § 4321 et seq. 

5. Health and Environment <>=25.15(6) 
Under National Environmental Policy 

Act, in order t.o preserve alternative issues 
for reviev;·, it is not enough simply to make 
facially plausible suggestion of alternative, 
but rather, intervenor must offer tangible 
evidence that alternative site of project 
might offer substantial measure of superi
ority than proposed site. National Environ
mental Policy Act of 1969, § 2 et seq., 42 
U.S.C.A. § 4321 et seq. 

6. Health and Environment <>=>25.10(8) 
Where environment.al groups <lid not. 

suggest any reasonable alternatives to En
vironmental Protection Agency during com
ment period on proposed oil refinery, alter
native of monobuoy off mid-Atlantic coast 
was raised for first time at adjudicatory 
hearing and too late for inclusion in envi
ronmental impact statement, and Agency 
had rejected offshore monobuoy in New 
England due to fierce public opposition to 
similar proposals, Agency did not fail to 
consider alternatives which were feasible 
and reasonably apparent at time of drafting 
environmental impact statement for pro
posed oil refinery. 

7. Health and Environment <>=>25.10(8) 
Where environmental impact state~ 

ment for proposed oil refinery contained 
comparath-e analysis of effects of proposed 
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project on air quality, water quality, ll. Fish ©= 12 
present land and sea uses, terrestrial and Game ©=3'h 
aquatic flora and fauna, and aesthetics at In light o:' Environmental Protection 
various sites, one area was eliminated be- ... .\gency's duty to insure that construction of 
cause its shallow channel was unable to oil refinery ww unlikely to jeopardize en
accommodate very large crude carriers, dangered '"hales or eagles, administrative 
second area was eliminated due to lack of law judge's failure to require, at minimum, 
suitable land, and third area was eliminated that real time simulation studies be done to 
because heavy tourism as well as lobster, assure low risk of oil spill prior to granting 
clam and fishing industry in area made that refinery perm'.t tiolated duty to use best 
site undesirable, Environmental Protection scientific date. available where Agency, 
Agency's consideration of sites was not in- state of Maine. and Coast Guard all viewed 
adequate nor was its conclusion to reject real time simu~ation studies as necessary to 
alternative sites arbitrary and capriciou~ finding of determination of safety. Endan
S, Fish <>=> 12 gered Species Act of 1973, § 7(a)(2) as 

Game ""'3'h 
Although 1979 Amendments to Endan

gered Species Act softened obligation of 
agency from requiring agency to insure spe
cies would not be jeopardized to requiring 
agency to insure that jeopardy was not 
likely, agencies still are under substantial 
mandate to use all methods and procedures 
which are necessary to prevent loss of any 
endangered species, regardless of cost. En
dangered Species Act of 1973, § 7(a)(2), (g. 
h) as amended 16 U.S.C.A. § 1536(a)(2), (g, 
h). 

9. Fish ©=12 
Game ®"'31'2 

Agency's duty under Endangered Spe
cies· Act to consult with Secretary of Com
merce or Interior, depending on particular 
endangered species, does not divest agency 
of discretion to make final decision that it 
has taken all necessary action to insure that 
actions will not jeopardize continued exist
ence of endangered species. Endangered 
Species Act of 1973, § 2 et seq. as amended 
16 U.S.C.A. § 1531 et seq. 

10. Fish ""'12 
Game <>=>31'2 
Initial determination of whether spe

cies is endangered is within Secretary of 
lnterior1s exclusive authority, and adminis
trative law judge reviewing agency action 
under Endangered Species Act has no au
thority to review that finding. EndangerE<I 
Species Act of 1973, § 4(c)(l) as amendE<I 
16 U.S.C.A. § 1533(c)(l). 

amended 16 LS.C.A. § 1536(a)(2). 

12. Health and Environment ""'25.5(9) 
Proper fc·!'llrn to revie\\1 appropriate

ness of state1s certification is state court, 
and federal co'.11'ts and agencies are without 
authority to rE"">ie., .. - validity of requirements 
imposed under state law or in state's certifi
cation, therefore, Environmental Protection 
Agency lacked authority to review condi
tions imposed by state of Maine on con
struction of oil refinery. Federal Water 
Pollution Control Act Amendments of 1972, 
§§ 301(b)(l)(C I, 401(a, d), 510, 511(c)(2) as 
amended 33 l'.S.C.A. §§ 131l(b)(l)(C), 
1341(a, d), 1370, 1371(c)(2). 

13. Health and Environment ®=25.5(9) 
Where stcte at no time waived its right 

to certify proposE<I charge from oil refinery, 
administrative law judge lacked authority 
to exclude previously imposed state condi
tions from federal permit, but rather, those 
conditions vrere required to be included. in 
national pollutant discharge elimination 
system permi:. for oil refinery. 

Bruce J. Terris, Washington, D. C., and 
Alan WilS-On. Boston, Mass., with whom 
Karen H. Ecigeeombe, Washington, D. C., 
Kenneth T. Hoffman, Douglas I. Foy, and 
Kathleen C. Farrell, Boston, Mass., were on 
brief, for petitioners. 

Gregory I'. Sample, Asst. Atty. Gen., 
'vith \Vhom James E. Tierney, Atty. Gen., 
and Kay RH. Ernns, Asst. Atty. Gen., Au-

,:1 
·! 
'\ 

:.- ~ 
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gusta, Me., were on brief, for the State of 
)1aine, amicus curiae. mate twenty f<£t. The plan contemplates 

that crude oil shipments \\•ill arrive several 
times a \Veek in supertankers, or Very 
Large Crude Carriers (VLCCs), as long as 
four football fields, or slightly less than a 
quarter of a mile. The tankers will travel 
through Canadian waters 1 around the 
northern tip of Campobello Island, where 
the Roosevelt Campobello International 
Park is located, see 16 U.S.C. § 1101 et seq., 
down Head Harbor Passage to a refinery 
near Eastport where they will be turned 
and berthed. Xumerous barges and small 
tankers will cam· the refined product from 
Eastport to d~tination markets in the 
Northeast. 

Jonathan B. Hill, with whom John P. 
Schnitker, Dow, Lohnes & Albertson, Wash
ington, D. C., Bruce W. Chandler, and Mar
den, Dubord, Bernier & Chandler, Water
\ille, Me., were on brief, for the Pittston 
Co. 1 intervenor. 

Rosanne Mayer, Atty., Dept. of Justice, 
with whom Carol E. Dinkins, Asst. Atty. 
Gen., Land and Natural Resources Div., 
Donald W. Stever, Jr., Atty., Dept. of Jus
tice, Washington, D. C., and Susan Studlien, 
Atty., E. P.A., Boston1 Mass., were on brief, 
for U. S. E. P. A., respondent. 

Wayne S. Henderson, Boston, Mass., for 
New England Legal Foundation, et al., in
tervenor. 

Before COFFIN, Chief Judge, BOWNES 
and BREYER, Circuit Judges. 

COFFIJ\', Chief Judge. 

In these three consolidated appeals peti
tioners challenge the final decision of the 
EPA Administrator to issue a National Pol
lutant Discharge Elimination System 
(NPDES) permit to the Pittston Company 
pursuant to § 402 of the Clean Water Act, 
33 U.S.C. § 1342. The permit authorizes 
the Pittston Co. to construct and operate a 
250,000 barrel per day oil refinery and asso
ciated deep water terminal at Eastport, 
Maine, in accordance with specified effluent 
Fn:.itati.:>n:.;1 monitoring req uh·ements, and 
other conditions. Petitioners contend that 
EPA's actions violated the National Envi
ronmental Policy Act (NEPA), 42 U.S.C. 
§ 4321 et seq., the Endangered Species Act, 
16 U.S.C. § 1531 et seq., and the Clean 
Water Act, 33 U.S.C. § 1251 et seq. 

Pittston proposes to construct an oil re
finery and marine terminal in Eastport, 
Maine, a relatively pristine area of great 
natural beauty near the Canadian border. 
The area is known for being the .foggiest on 
the East Coast, experiencing some 750--1000 
hours of fog a year; daily tides approxi-

1. Tue Canadian government has consistently, 
since 1973, opposed the transit of large quanti~ 
ties of oil through Head Harbor Passage. The 

The protracted procedural history of this 
case begins in . .\.pril 1973, when Pittston 
applied to the Maine Board of Emironmen
tal Protection (BEP) for permission to lo
cate the refinen· in Eastport. After public 
hearings, the BEP approved the proposal 
under the Maine Site Location of Develop
ment Law, 38 M.R.S.A. § 481 et seq., sub
ject to a number of pre-construction and 
pre-operation conditions designed primarily 
to reduce the risk of oil spills. Pittston 
subsequent!)' filed an application \\ith EPA 
to obtain an NPDES permit, and submitted 
an Environmental Assessment Report to aid 
EPA in its duty to prepare an Emironmen
tal Impact Statement (EIS) pursuant to 
NEPA. See 33 U.S.C. § 137l(c)(l); 42 
U.S.C. § 4332(2XC). EPA promulgated • 
draft ElS r<comr;iending isouance of the 
permit as conditioned by the Maine BEP, 
held a joint public hearing with the Army 
Corps of Engineers in Eastport, and re· 
ceived approximately 600 responses during 
a public comment period. In September 
1977, the Maine Department of Environ
mental Protection certified, under 
§ 40l(a)(l) of the Clean Water Act, 33 
U.S.C. § 134l(a)(l), that the proposed dis
charge would satisfy the appropriate re
quirements of state and federal law. Jn 
June 1978, the final EIS was issued, again 
recommending that the permit be issued 
pursuant to the BEP conditions. 

resolution of this issue is obviously beyond the 
realm of this court. 

Several 
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Several months later, the National Ma· 
rine Fisheries Service (NMFS) of the De
partment of Commerce and the Fish and 
Wildlife Service (FWS) of the Department 
of Interior initiated consultations with EPA 
concerning the proposed refinery's impact 
on endangered species-the right and 
humpback whales, and the northern bald 
eagle, respectively-under § 7 of the En
dangered Species Act (ESA), 16 U.S.C. 
§ 1536. In November, the NMFS issued a 
threshold determination that there were in
sufficient data to conclude that the project 
was not likely to jeopardize the continued 
existence of the endangered whales. In 
December, the FWS concluded that the 
project was likely to jeopardize the bald 
eagle. In light of these opinions and of the 
value of the natural resources in the East
port area as noted in the EIS, EP A's Region 
I issued a notice of determination to deny 
Pittston's application for an NPDES permit 
in January 1979. Pittston thereafter 
sought an adjudicatory hearing and admin
istrative review of this decision.2 

Prior to the hearing1 extensive consulta~ 
tion between EPA, NMFS, FWS, and Pitt
ston took place to consider mitigation meas
ures proposed by Pittston. In May, NMFS 
concluded on the basis of the best scientific 
data available that EPA was unable to com
ply with the statutory mandate that it "in
SU!<l th;:.t [the prcjec~] '.s not likel:• to jeop 
ardize the continued existence of" endan
gered whales. 16 U.S.C. § 1536(a)(2). In 
June FWS reaffirmed its previous determi
nation that the refinery was likely to jeop
ardize the bald eagle. EPA Region I 
amended its decision to include these new 
findings. 

The adjudicatory hearing took place over 
five weeks in January and February of 
1980. More than fifty witnesses testified 
and were cross-examined; several hundred 
exhibits were introduced. -In January 1981, 
the ALJ rendered EP A's Initial Decision, 
overturning EPA Region I and ordering 
that the NPDES permit issue. He conclud-

2. Pittston also sought an exemption from the 
requirements of the ESA pursuant to 16 U.S.C. 
§ 1536(g)(l), but this application was ruled not 
ripe for review until final action by EPA deny-

ed that the EIS was adequate to comply 
with NEP.~. a::id that no supplemental EIS 
was necessary: that the risk of oil spills 
was "minute" and that the refinery was 
therefore not likely to jeopardize any en
dangered species; and that the conditions 
imposed by the Maine BEP, and assumed by 
the EIS, were not required to be conditions 
of the federal permit. Petitioners subse
quently sough: review before the EPA Ad
ministrator, and also moved to reopen the 
record to admit a recent study showing an 
increased number of endangered whales in 
the Eastport region. Both motions were 
denied, and ii: September 1981 EPA Region 
I issued the l\PDES permit to the Pittston 
Company. Petitioners now seek review in 
this court pursuant to § 509(b )(l)(F) of the 
Clean Water Act, 33 U.S.C. § 1369(h)(l)(F). 

I. The )/ational Environmental 
Policy Act 

A. The Star;dard of Review 

It is now well settled that there are two 
aspects to a court's review of agency action 
subject to the requirements of NEPA: 

"First. the court makes a substantive 
review of the agency's action to deter
mine if sucb action is arbitrary and capri
cious under the _;\dministrative Procedure 
Act, 5 U.S.C. § 706. This substantive 
revieVi-·. although conducted on tht: basis 
of the en"dre administrative record, is 
quite narrow in scope. The court should 
only assure itself that the agency has 
given good faith consideration to the en
vironmental consequences of its actions 
and should not pass judgment on the 
balance struck by the agency among com
peting concerns. 

Second, a reviewing court must assess 
the agency's compliance with the duties 
NEPA places upon it. These duties are 
'essentially procedural'. The primary 
procedural mechanism embodied in 
NEPA is fne requirement that an agency 
prepare 'a detailed statement' discussing1 

ing a pemllL Pittston Co. v. Endangered Spe
cies Comm.... 14 Env't Rep.Cas. (BNA) 1257 
(D.D.C.1980.;. 
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inter alia, 'alternatives to the proposed 
action', 42 U.S.C. § 4332(2)(C). Requir
ing an agency to discuss alternatives 
within the EIS serves numerous goals. 
The detailed statement aids a reviewing 
court to ascertain whether the agency has 
given the good faith consideration to en
vironmental concerns discussed above, 
provides environmental information to 
the public and to interested departments 
of government, and prevents stubborn 
problems or significant criticism from be
ing shielded from internal and external 
scrutiny." Grazing Fields Farm v. 
Goldschmidt, 626 F.2d 1068, 1072 (1st Cir. 
1980) (citations & footnote omitted). See 
also Silva v. Lynn, 482 F.2d 1282, 1283-84 
(1st Cir. 1973). 

B. The Need for the Project 

In order to weigh the benefits of the 
project against the potential environmental 
costs, the EIS contained an analysis of the 
justification for the project and the antici
pated economic benefits. The project was 
deemed consistent with a longstanding fed
eral policy of encouraging the construction 
of domestic refining capacity in order to 
promote national security. New England, 
heavily dependent on imported oil, had no 
regional refining capacity. The project was 
designed to accommodate VLCCs, thus tak
ing advantage of the cost savings offered 
by economies of scale. Constructing a re
:4:~nnr:r in the Ur.i:ed ~tatcs rather thar.. 
abroad had the additional advantage of re
taining jobs and investments in this coun
try. Finally, the project was particularly 
attractive because it was designed to handle 
high sulfur crude oil and refine it into low 
sulfur fuels, thus facilitating compliance 
with new environmental standards. Such a 
refinery was "of an entirely different de
sign" than most existing domestic refiner
ies, which were built to handle domestic and 
steadily depleting sources of low sulfur 
crude. 

(1) Petitioners argue that the EIS was 
faulty because it failed to consider the pos
sibility of conservation and the use of alter
native fuels instead of the construction of 

additional oil refining capacity. We note 
first that petitioners failed to raise this 
concern in a meaningful wa,y during the 
comment peric<l. In any case, it is clear 
that at the time the EIS was drafted, there 
was a forecasw:l need for the type of refin
ery planned by Pittston, and that it was 
federal policy to encourage the construction 
of such refineries. Nor are we persuaded 
by petitioners' argument that the discussion 
in the EIS of the need for the project is 
"totally outdated and of no present use." 
Even accepting their contention-based, we 
might add. primarily on statements of ener
gy policy under President Carter, which 
might themselrns be considered outdated
that there is no longer a strong need for 
additional refining capacity, it remains un
contested that there is still a demand for 
domestic refineries capable of processing 
high sulfur crude into low sulfur products. 
Given this con:inuing national and regional 
need, we s.ee no need to supplement the EIS 
in order to accommodate the most recent 
data and federal policy shifts. Cf. New 
England Coalition on Nuclear Pollution v. 
NRG, 582 F.2d 87, 96-98 (1st Cir. 1978). 

C. Adequacy of Consideration of Alterna
tires 

Petitioners contend that the EIS failed to 
discuss adequately a number of alternatives 
to the proposed refinery at Eastport. First, 
they argue that EPA erred by conducting a 
'ess searchinJ a_1alys:s cf alternatires to 
this privately sponsored project than it 
would ha»e had the project been publicly 
funded. Second, they urge that EPA un
reasonably limited its consideration of alter
native sites to three locations in Maine. 
Finally, they allege that EPA's comparison 
of the various sites was inadequate. 

[2] EPA's evaluation of alternatives 
was explicitly based on the premise that its 
role in reviewing privately sponsored 
projects "is to determine whether the pro
posed site is en\ironmentally acceptable", 
and not, as in the case of a publicly funded 
project, "to uodertake to locate what EPA 
would consider to be the optimum site for a 
new facility." Therefore, EPA considered 
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its purpose in this case to be to search for alternatiYd .. suggested by other agencies 
alternatives "that would be substantially or the pu~Jlic: during the comment period. 
preferable from an environmental stand- In order :o ;1res.erve an alternatives issue 
point." EPA concluded that "[t]his differ- for reYiew, it is not enough simply to make 
ent purpose affects the extent of the infor- a facially ph~.usible suggestion; rather, an 
mation on alternatives necessary to make a intervenor rr_ust offer tangible evidence 
decision." that an al:.ernati,-e site might offer "a sub

[3] We are unable to fault EPA's rea
soning. Petitioners concede that the sub
stantive standard-"substantially prefera
ble"-was correctly stated. Cf. New Eng
land Coalition on Nuclear Pollution v. _VRC, 
582 F.2d at 95--96 ("obvious superiority"). 
No purpose would be served by requiring 
EPA to study exhaustively all environmen
tal impacts at each alternative site con
sidered once it has reasonably concluded 
that none of the alternatives will be sub
stantially preferable to the proposed site. 
Moreover, the guideline adopted by EPA to 
limit its study of alternatives appears, in 
this case, to be consistent \Vith the 11rule of 
reason" by which a court measures federal 
agency compliance with NEP A's procedural 
requirements. See, e.g., Grazing Fields 
Farm, 626 F.2d at 1074; Massachusetts ,., 
Andrus, 594 F.2d 872, 884 (1st Cir. 1979). 

EPA's choice of alternative sites was fo
cused by the primary objectives of the per
mit applicant, the Pittston Co. Pittston 
stated that its basic consideration was to 
find a port with deep ¥later near shore in 
0rcier to acc.omraodate '{LCCs. On~y Jy 
using such supertankers could Pittston take 
advantage of economies of scale, thereby 
making the project economically feasible. 
Therefore, after Pittston had reviewed and 
rejected a number of sites lacking such deep 
water, EPA limited its consideration to the 
only ports providing deep water access. 
Three alternative areas in Maine were con
sidered: Portland, Machias, and Pe
nobscot/Blue Hill.' 

[4,5] EPA's duty under NEPA is to 
study all alternatives that "appear reasona
ble and appropriate for study at the time" 
of drafting the EIS, as well as "significant 

3. The EIS also considered two alternative mod
ifications of the project at Eastport: the use of 
an offshore monobuoy, and the use of smaller 
tankers. Both alternatives were rejected as 

stantial rr:eas-ure of superiority" as a site. 
See Seacoaot _1nti-Po/lution League v. 
NRG, 598 F.2.:l 12:21, 1228-33 (1st Cir. 1979). 

[6] In lig"-t of this standard, petitioners' 
argument tk t EPA erred by restricting its 
consideratior;. to alternative sites in Maine 
must fail. because they did not suggest any 
reasonable a: :ernatives to EPA during the 
comment per: od. One alternative-a mono
buoy off the :nid-.'1.tlantic coast-was raised 
for the fast :ime at the adjudicatory hear
ing, too !G.te for inclusion in the EIS. ..;.}
though pttit.oners now contend that EPA 
should re<.3or:ably have been aware of such 
an alterna.th-e ear1ier, their citation to a 
1976 studi b:.- the Office of Technology falls 
far short of persuading us; nor have they 
explained th<0ir failure to bring the report 
to EPA's ar--l.8ntion in a timely manner. 
Another possibility, an offshore monobuoy 
in New Eng'and, was rejected by EPA in 
spite of its potential environmental benefits 
because of fierce public opposition to simi
lar propo,als off the coast of Massachusetts 
and New Hamp;hire. We cannot say that 
EPA actE<l =reasonably in concluding that 
such an option was not feasible. In short, 
we are not eom·inced that EPA failed to 
consider all 2.Jternatives which \Vere feasible 
and reasonanly apparent at the time of 
drafting the EIS. 

[7] Pttitioners next urge that EPA's 
considerador: of these alternative sites was 
inadequate. The EIS contained compara
tive analysis of the effects of the proposed 
project on air quality, water quality, 
present land and sea uses, terrestrial and 
aquatic fiorc. and fauna, and ·aesthetics at 
the various sites. The Portland area was 

being not s~.ibstantially preferable to the cur
rent proposal, and petitioners do not challenge 
the adequacy of these comparisons. 

': 
' 
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eliminated by Pittston because its shallow 
channel is unable to accommodate VLCCs 
and suitable land for a refinery site and 
marine terminal was not available. EPA 
considered an offshore monomooring sys
tem near Portland, but rejected it due to 
the vulnerability of the proposed location to 
the elements and the chronic spills associat.. 
ed with monomooring which would inter
fere with the nearby fishing and recreation 
industries.' The Machias site was con
sidered substantially similar to Eastport 
from an environmental perspective1 but ¥:as 
eliminated by Pittston because suitable land 
was unavailable. EPA also noted that the 
harbor at Machias was more exposed to 
wind and weather than that at Eastport, 
thus making a tanker approach more haz
ardous. Heavy tourism at Penobscot/Blue 
Hill made a refinery undesirable; the area 
is also a center for 11aine's lobster, clam 
and fishing industry. Finally, the tanker 
approach at the area is quite long with 
numerous islands, increasing the risk of 
mishap close to shore and inhabited areas. 
Consequently, EPA concluded that none of 
the alternative sites would provide a signifi
cantly greater degree of emironmental pro
tection than the Eastport site. Having 
carefully reviewed the record, we cannot 
say that EP A's consideration of these sites 
was inadequate, or that its conclusion to 
reject them was arbitrary and capricious. 

We defer our consideration of additional 
NEFA '.issues rai3eG ::iy Jhltitioner3-tht 
adequacy of the risk spill analysis in the 
EIS, and the need for a supplemental EIS
until after our discussion of the risk of oil 
spills in the context of the Endangered 
Species Act. 

IL The Endangered Species Act 

A. The Procedural History 

As noted earlier, EPA Region I originally 
issued a notice of determination not to issue 
the permit based on the opinion of the 

4. Petitioners rely on two pla.M.ing studies done 
for the State of Maine to argue that Portland is 
preferable to Eastport as an oil port. This 
information was considered in the EIS, which 
recognized that an advantage of Portland was 
that it is already a busy marine terminal, 
whereas Eastport is relatively pristine. But 

NMFS and the FWS that EPA could not 
insure that the project was not likely to 
jeopardize the right and humpback whales, 
and the bald eagle, respectively. The ALJ, 
in his Initial Deci,ion, rejected these biolog
ical opinions and held that the project was 
not likely to jeopardize the continued exist
ence of these species. While administrative 
review was being sought, the National 
Oceanic and Atmospheric Administration 
(NOAA) moved to reopen the record, prof
fering a 1980 study indicating the presence 
in the Eastport region during the summer 
of a significant portion of the north Atlan
tic right whale population. The acting Ad
ministrator of EP-~. assuming arguendo the 
validity of the study, concluded that the 
new information \Vas not significant be
cause of the ALJ'; supportable finding that 
any risk of a majoc oil spill was minute. At 
the same time, he summarily affirmed the 
initial decision, and EPA Region I subse
quently issued the NPDES Permit to Pitt
ston. 

B. Legal Standards 

The obligation imposed on EPA by sec
tion 7(a)(2) of the ESA, 16 U.S.C. 
§ 1536(a)(2) is to "insure that any action 
authorized, funded. or carried out , , . is not 
likely to jeopardize the continued existence 
of any endangered species." An action 
would "jeopardize'' the species if it "reason
~bly would be expc~ted to reduce clie·repro
duction, numbers, or distribution of a listed 
species to such an extent as to appreciably 
reduce the likelihood of the survival and 
recovery of that species in the wild." 50 
C.F.R. § 404.02 (1980). 

[8] Although the 1979 Amendments to 
ESA softened the obligation on an agency 
from requiring the agency to "insure" the 
species would not be jeopardized to requir
ing the agency to "insure" that jeopardy is 

EPA could reasonably rely in part on the facts 
that Maine had approved the Eastport site for 
the project, and had not suggested any alterna
tive sites during the comment period, to con
clude that the state did not consider any alter
native site to be substantially preferable. 
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not "likely", Pub.L.No.96-159, § 4(l)(C), 93 or inforr:oation ... does so with the risk 
Stat. 1225, 1226 (1979), the legislative intent that i: bs not satisfied the standard of" 
was that the Act "continues to give the § 7(a.•2). H.Conf.Rep. at 12, reprinted in 
benefit of the doubt to the species." [1979] "C.S.Code Cong. & Ad.News at 2576. 
H.Conf.Rep.No.96-697, 96th Cong., 1st Sess. See also H.R.Rep.No.95-1625, 95th Cong., 
12, reprinted in [1979] U.S.Code Cong. & 2d Se>s. 12, reprinted in [1978] U.S.Code 
Ad.News, 2557, 2572, 2576. Agencies con- Cong. & Ad.News 9453, 9462. 
tinue to be under a substantive mandate to 
use 11 all methods and procedures \vhich are 
necessary", TVA v. Hill, 437 U.S. 153, 185, 
98 S.Ct. 2279, 2297, 57 L.Ed.2d 117 (1978) 
(quoting 16 U.S.C. §§ 153l(c), 1532(2), em
phasis added by the court), "to prevent the 
loss of any endangered species, regardless 
of the cost." Id. at 188 n.34, 98 S.Ct. at 
2299 n.34 (emphasis in original). The Act 
does, however, create a special "exemption" 
procedure (not at issue here, see note 2, 
supra.) designed to allow necessary actions 
even if they threaten the loss of an endan
gered species. See 16 U .S.C. §§ 1536(g), 
(h). 

[9] An agency's duty to consult with the 
Secretary of Commerce or Interior, depend
ing on the particular endangered species, 
does not divest it of discretion to make a 
final decision that "it has taken all neces
sary action to insure that its actions will not 
jeopardize the continued existence of an 
endangered species". National Wildlife 
Federation '" Coleman, 529 F.2d 359, 371 
(5th Cir. 1976). The consultation process, 
however, is not merely a procedura1 re
quirement. Not only is a biological opinion 
required of the Secretary of Commerce or 
Interior, "detailing how the agency action 
affects the species or its critical habitat'', 16 
U.S.C. § 1536(b), but the 1979 Amendments 
to ESA require that in fulfilling its consul
tation duty and in insuring the absence of 
likelihood of jeopardy "each agency shall 
use the best scientific and commercial data 
available." 16 U.S.C. § 1536(a)(2). More
over, the legislative history emphasizes that 
"[ c ]ourts have given substantial weight to 
these biological opinions as evidence of an 
agency's compliance" with the Act, that 
"[t]he Amendment would not alter this 
state of the law or lessen in any way an 
agency's obligation" under § 7, and that a 
federal agency which "proceeds with [an] 
action in the face of inadequate knowledge 

In re,ie'Vlring an agency's decision after 
consultation our task is "to ascertain 
v1hetf.er 'the decision Vi'as based on a con
sidera:io:i of the relevant factors and 
whet1er there has been a clear error of 
judgrr.en:.'" National Wildlife Federation 
v. Coleman, 529 F.2d at 372 (quoting Citi
zens to Preserve Overton Park, Inc. v. 
VolpE. 401 U.S. 402, 416, 91 S.Ct. 814, 823-
824, Z3 L.Ed.2d 136 (1971)). We must also 
inquire into whether the ALJ "followed the 
necessary procedural requirements." Over
ton Park. 401 U.S. at 417, 91 S.Ct. at 824. 

C. The A.dministrative Law Judge's Initial 
Decision 

1. The Bald Eagle 

The FWS biological op1mon concerning 
the risk of jeopardy to the bald eagle began 
with its identification of Cobscook Bay (ad
jacent to the proposed Eastport refinery) as 
the most productive of three areas essential 
to co!lservation of the species in Maine and 
the wrtheas :ern Uniwd States. The spe · 
cific threats included air pollution contain
ing mercury emissions and increased acidifi~ 
cation of lakes dangerously adding to the 
already high concentrations of heavy metals 
in eagle eggs and the food chain; the intru
sion of economic development and human 
population; and a number of problems 
caused by oil spills, including the mortality 
of embryos and young eagles, reduction in 
the fish and bird food supply of eagles, 
fouling of wings, and ingestion problems. 

The ALJ found that the FWS claim as to 
mercury emissions rested. on an assumed 
daily emission of 200 grams. After a re
view of the evidence, he determined that, 
on a "worst case" basis1 there might be a 
daily emission of 17.6 grams. He concluded 
that this amount, as well as negligible 
amounts of lead and vanadium1 would not 
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affect the eagle's food chain. The ALJ also 
found that refinery emissions \1'0u1d have 
no important impact on the acidity of lakes, 
one year's exposure to such emissions being 
equivalent to that in six hours of rainfall. 
The threats based on human activity were 
found to be inconsequential in 'iew of the 
difficulty of access to nesting areas, the 
demonstrated tolerance of human presence 
by eagles, the recreation-inhibiting incle
ment spring weather during the time of 
greatest eagle sensitivi~-, and proposed mit
igation measures. 

[10] We cannot say that these findings 
were not adequately supported, that the 
relevant factors were not considered, or 
that the ALJ made a clear error of judg
ment.' But there was one additional find
ing: that although a significant oil spill 
would have an adverse impact on eagles 
and their reproduction, the risk of such a 
spill was "very small or minute", so that the 
species was not jeopardized. The validity 
of this finding will be considered below. 

2. Right and Humpback Whales 

The NMFS biological opinion singled out 
right and humpback whales as being sub
ject to adverse impact, their population be
ing limited and their migratory pattern 
placing them in the Eastport area during 
spring and summer, The anticipated harm 
from oil spills included illness from in-

f. There is contro·rersy .ts to wht::thwr the ALJ's 
determination that the bald eagle population to 
be considered included not only the northeast· 
ern United States population as referred to by 
FWS in its biological opinion but also that of 
New Brunswick, Nova Scotia, and Cape Breton 
Island, played any part in his decision. Al
though at one point he stated that the question 
of the population segment to be considered was 
"controlling", his ultimate conclusion of ab
sence of risk of a significant oil spill would 
seem to render the definition detennination su
perfluous. 

In the event definition becomes relevant in 
any further proceedings, we observe that EPA 
has not attempted to defend the ALJ's defini
tion on the merits, It seems clear to us that 
under 16 U.S.C. § !533(c)(I) the Secretary of 
the Interior is given the exclusive duty and 

· power to publish a list specifying "\\ith respect 
to each . . . species over what portion of its 
range it is endangered". Certainly the initial 

gestion, skin irr.~tion, fouling of baleen 
plates, and contamination of food. 

The ALJ accepc.ed an estimate of a total 
north Atlantic right whale population of 
between 70 and )((), and a humpback whale 
population of 20M or more. He concluded, 
based on the combination of the brief peri
ods when the whales were in Eastport 
\Vaters and, given the navigational safe~ 

guards and restrictions to be imposed on 
Pittston by both the State of Maine and the 
Coast Guard, the low probability of a mas
sive oil spill, that there was no reasonable 
likelihood that the continued existence of 
the two whale populations would be jeopar· 
dized. 

The low risk of spills was also central to 
EPA's determination not to reopen the rec
ord to receive a 1\180 >lew England Aquari
um study estimafog that a minimum of 48 
right whales, or approximately one half the 
total population, had been in or near the 
proposed tanker approaches to Eastport in 
that year. Repe<.ting the analysis relied 
upon by the ALJ, the EPA acting Adminis
trator concluded that the new study was 
not sufficiently probative to open the rec
ord. In his words, the "[a]bsence of risk, 
rather than the atisence of whales" under~ 
lay the ALJ's decillon, and his own decision 
to affirm the granting of the permit. 

We now proceed to outline the ALJ's 
reasoning leading to his finding, crucial to 

dcte1mination of ~hetacr tlle sp·ecies is endan
gered is within the Secretary's exclusive au
thority, TVA v. Hill, 437 U.S. at 171-72, 98 
S.Cl at 2290-2291. and the ALJ has no autbori~ 
ty to review this finding. We see no reason 
why the Secretary should not have similar au
thority to ascertain the appropriate range in 
which the species is endangered or why the 
ALl should not Jack authority to alter this 
determination. In any case, the legislative his
tory appears to authorize the Secretary to 
deem a species endangered in the United 
States, or a portion thereof, even if it is abun· 
dant elsewhere. See H.R.Rep.No.93-412, 93rd 
Cong., !st Sess. ID (1973); S.Rep.No.96-151, 
96th Cong., 1st Sess. 7 (1979). Even if testimo
ny that Canadian eagles migrated to the United 
States or interbreC "With eagles nesting in the 
United States could make consideration of the 
Canadian eagle population relevant, the ALJ 
refused to base his conclusion of no jeopardy 
on any such fact\LG2 basis. 
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both ESA issues, of the unlikelihood of a divert scarc:e n::sources until 0 final clear
significant oil spill. ance had been granted for construction of a 

3. The Finding as to Risk of Oil Spill 

The ALJ's conclusion that the risk of a 
major oil spill was minute was based pri
marily on three items of evidence. First, 
the ALJ relied heavily on assurances from 
the Coast Guard which, after reviewing the 
testimony of Pittston's witnesses before the 
BEP and other data, wrote EPA on March 
28, 1977, that the channel in Head Harbor 
Passage was "adequate for safe navigation 
by 250,000 DWT tankers" if four conditions 
were met. These conditions i:.vere 

"(l) that the channe: passage area 
depths, configurations and current data 
shown on nautical charts and surveys be 
confirmed by hydrographic survey, (2) 
provision for a navigation system wherein 
the existence and movement of all traffic 
in the area could be monitored, communi
cated with and scheduled. (3) provision 
for means to control movement of tank
ers in the event of steering and/ or pro
pulsion failure during transit and (4) de
velopment and strict adherence to an op
erating procedure for tanker passage." 

In response to a request by the Council on 
Environmental Quality that the Coast 
Guard assist Pittston in carrying out "real 
time .3~rnulation" stullies. 6 in order ·~o a3-

certain the precise conditions for safe navi
gation prior to granting the permit, Rear 
Admiral Fugaro of the Coast Guard re
sponded in August 1977 that it could not 

6. Real time simulation studies are tests run 
with actual tanker pilots on a device capable of 
simulating the responses of a ship to certain 
conditions of wind, tide, fog, current, etc. 
What it adds to completely computerized tests 
is the human reaction factor. The Council on 
Environmental Quality had included in its com
ments on the draft EIS the recommendations 
that "EPA complete its-analysis of real time 
tanker simulation studies, and the twelve trial 
tanker voyages through Head Harbor passage 
(required by Maine's Board of Environmental 
Protection as one of the conditions for granting 
a refinery permit) before making its perm.it 
decision." 

7. For the sake of completeness, we reproduce 
the explanation: 

refinery [srJ that] no possibility exists 
that the>e efforts may be wasted." After 
explaining the Coast Guard's "function in 
port deve1opment",i he concluded; 

"The Coast Guard feels it can be 
premised that tank vessels can safely 
na\igate the channel approaches to East
port under certain conditions-and the 
Coast Guard fully intends to determine 
those conditions and see to their imple
mentation. ..\lthough we will continue to 
work ciosely with the Pittston Company, 
the Envrronmental Protection Agency, 
and the State of Maine and other affect
ed and concerned groups as required and 
v:i.thin available resources, Vi'e feel that 
further dela0· of the project for the pur
pose of stud}ing the issue of channel ade
quacy appears unjustified at this time. 
In that an.Y major Federal action taken to 
implement operational restrictions and 
control procedures would necessarily be 
the subject of an additional EIS, I believe 
that both the spirit and letter of NEPA 
are well sen·ed." (emphasis added) 

Subsequently, on December 31, 1979, the 
Coast Guard clarified its position as to item 
2 in its }larch 28, 1977, letter (provision for 
a r.aT.rigaticr_ systt:~n) by saying thr,t notM 
withstanding the capability of any naviga
tion system, there \Vould be some meteoro
logical conditions, e.g., fog producing poor 
visibility, which would preclude safe transit. 

"It is the Coast Guard's function in port de
velopment to review the adequacy of water
ways for the safe navigation of shipping. To 
this end we consider all the factors involved 
to insure that only a minimum risk is in
volved. Coast Guard efforts are directed to
wards minimizing these risks by the imposi
tion of additional requirements where found 
necessary for the safety of navigation. With 
the vagaries of the environment in which 
vessels are operated and the possibility of 
personnel error, there is no way that a fail
safe guarantee could be provided for any port 
in the United States. There is always an 
element of risk in any transportation system. 
Other modes of transportation where highly 
sophisticated safeguards are in place still 
have an occasional accident." 
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Second, the ALl found confirmation of 
the Coast Guard's assurance in the comput
er simulation studies of Dr. Eda, who con
cluded that a loaded 250,000 DWT tanker 
could maintain a trajectory close to a de
sired track in Head Harbor Passage without 
tug assistance in a 60 knot wind. Although 
these studies could not account for the hu
man factor, i.e., could not test any difficulty 
on the part of the human pilot in perceiving 
the location, heading and rate of change of 
heading of the ship, the ALl understood 
there was "an encouraging. correlation" ·be
tween computer simulation and actual sea 
trial. The ALJ accepted Dr. Eda's state
ment that "for obtaining an overall per
spective of the suitability of a particular 
channel for ship traffic of specific sizes 
under particular conditions, off-line com
puter studies are adequate." 

Also cited with approval by the ALJ was 
a second study by Frederick R. Harris, Inc. 
premised on provision for a more adequate 
turning basin for the VLCCs than an earlier 
study which had approved the project sub
ject to severe restrictions and "a high order 
of seamanship and prudence." This study, 
the ALJ found, deemed the proposed ap
proach "satisfactory for the type and size of 
vessels specified providing navigational 
aides are installed, and providing recom
mended operational procedures were fol
lowed." These included tug assistance from 
entry into channel, lighted buoys and radar 
reflector1, :in elect-:-onic £..Iidan~e E>Jsten1 in-

8. The ALJ also cited to the discussion in the 
EIS of the British port of Milford Haven, which 
has experienced no major spills in nine years of 
operation. Pittston's witnesses testified that 
Eastport was less hazardous than Milford 
Haven because of better channel configuration, 
an improved navigation system, and planned 
operating restrictions. Tue AW defended the 
use of this comparison in the EIS, noting that 
the dense fog at Eastport and its rockier bot~ 
tom than Milford Haven would be compensated 
for by the "specific operating procedures 
[which] will be established by the Coast Guard 
after real time simulation and whatever other 
studies are considered necessary." 

The extensive comparison of Eastport and 
Milford Haven in the EIS for the purpose of 
estimating "oil spills during routine transfer 
operations", as opposed to the risk of a major 
spill, has not been challenged by petitioners. 

volving land based radar and electronic 
range finders, confining berthing and de
berthing to slack tide. limiting Head Har
bor transit to daylight or clearly moonlit 
hours, proscribing entrance to the Passage 
if visibility is less than a mile, and barring 
tankers awaiting a berth from anchoring in 
Eastport waters. 

Finally, the ALJ made rather minute re
view of testimony concerning prevailing 
currents and cros.s<urrents, fog, wind, and 
duration of oil spill effects, concluding in 
general that currents ,,-ere not excessive for 
shipping, that the expected presence of fog 
was not so great as to bar shipping during 
most of the time, that \\•inds '\Vere in gener
al within tolerable limits, and that the ef
fects of large known oil spills had not been 
long lasting over a period of years.8 

D. Analysis of the A.ssessment of Risks 

(11] We have set forth in some detail 
and full strength all of the strands of the 
decision of the ALJ because we conclude 
that, in light of EPA's duty to insure that 
the project is unlikely to jeopardize endan
gered whales or eagles, the ALl's failure to 
require, at a minimum, that 11 real time sim
ulation" studies be done to assure the lov.• 
risk of an oil spill prior to granting the 
permit violated his duty to "use the best 
scientific ... data available." 9 Given the 
Supreme Court's stateIT'.rnt that the ESA is 
designed io prevent the loss of any endan-

9. We read the requirement that the agency, 
here EPA, use such quality of data in the con
sultation process, as applying not only to such 
matters as the presence, vulnerability, and crit
icality of the endangered species, but also to 
the likelihood of an occurrence that might jeop
ardize it. We see no basis for requiring a first 
class effort on the former and not on the latter. 
Where a more limited use of such "best scien
tific and commercial data" is intended, the stat
ute speaks clearly; e.g., 16 c.S.C. § 1536(c)(l) 
["If the Secretary advises, based on the best 
scientific and commercial data available, that 
such species may be present .... " (emphasis 
added.)]. Cf. 16 U.S.C. § 1536(h)(2)(B) ["An 
exemption shall be permanent ... unless (i) 
the Secretary finds, based on the best scientific 
and commercial data available, that such ex~ 
emption would result in the extinction of a 
species .... "]. 
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gere"d species, '~regardless of the cost", T"l/~-i 
v. Hill, 437 U.S. at 188 n.34, 98 S.Ct. at 2299 
n.34, we cannot see how the permit can 
issue when real time simulation studies, 
which EPA, the State of Maine, and the 
Coast Guard all view as being necessary to 
a final determination of safety, are to be 
delayed until the Coast Guard has adequate 
funds to undertake them. 

We begin with the linchpin-the Coast 
Guard opinion. From what we have report
ed above, we think it quite clear that the 
Coast Guard was not purporting to do a risk 
analysis. It was, in effect, signifying its 
willingness to accept the problem of devis
ing procedures to minimize navigation risks 
for vessels of certain characteristics transit
ing via Head Harbor Passage to Eastport. 
That this is a correct reading is confirmed 
by the testimony of Rear Admiral Fugaro, 
who candidly stated of the Coast Guard 
opinion that "[i]t's not designed to provide a 
risk analysis." His letter to EPA, which we 
have quoted, makes clear that he expected 
any set of Coast Guard orders and proce
dures to go through the EIS process." 

This was also the understanding of Wal
lace Stickney, the EPA Region One Di
rector responsible for drafting the EIS, who 
viewed the Coast Guard evaluation not as 
describing '4what the actual risks were in
trinsically", but as purely a comparison to 
other .;up~r·..:anker ports. \Ve sec the ~o&st 
Guard "assurances" as falling short of what 
Coast Guard Admiral Barrow, relied on by 
the ALI when he rejected the use of world
"~de statistics relating to oil spills (see note 
12, infra), prescribed: "[A]ny comprehen
sive and meaningful oil spill study for the 
development of spill probability and expect
ed spill size must be concerned with site 

10. His testimony at the adjudicatory hearing 
proceeded as fQllows: 

"Q. And do you[r] records indicate whether 
there is a plan to require that quantification 
when your role does become involved? 

A. The records do not indicate that, but that 
would be a responsibility of my division, and 
there is absolutely no doubt in my mind that 
we would undertake a regulatory project if the 
permit were to issue. 

In that case, we'd go through the full 
processes including the environmental assess-

specific factors such as tanker fleet compo
sition, density, navigation systems, route 
characteristics, operational conditions, regu
latory regimes etc." 

We cannot presume to know what issues 
may be posed as the result of real time 
simulation studies, or, for that matter, real 
sea trials by VLCCs under ballast. Risks of 
collisions or grounding may be identified 
whose assured prevention may entail costs 
unacceptable to Pittston or measures in
volving other environmental intrusions ori 
simply, unacceptable risks which may per
sist despite the most stringent and expen
sive procedures and equipment. That those 
further studies are conceded to be vital is 
demonstrated by the following testimony of 
EIS drafter Stickney: 

"Q. So, basically, then you decided that 
that [results of real time simulation stu
dies] wasn't information that was needed 
to determine whether this refinery should 
be built or not? 
A. We felt the information was needed 
and that if the facility failed the real 
time simulation study it would never be 
built. 

' * ' * * * 
Q. It "ill be too late, will it not, if that 
study, for example, shows some problems 
that you haven't anticipated in the final 
EIS, it will be too late for EPA to say at 
that point, now the weighing of risk ver
sus benefit is different than we originally 
thought: Will it not be too late for that? 
A. l\o, sir." 

We see absolutely no justification for issu
ing an NPDES permit before a closer and 
feasible risk assessment is made. 11 

ment, the full regulatory processes, under the 
Administrative Procedures [sic] Act." 

11. We can sympathize with the always penuri
ous Coast Guard in not eagerly volunteering to 
run costly tests, but we have seen no reason 
why Pittston has not financed both the hydro-
graphic survey and real time simulation studies 
and perhaps the real tanker trial runs it ¥:ill 
need to comply with the Maine BEP permit. 
EPA has reported in its responses to comments 
on the EIS that Pittston has contracted with 
the Kational Marine Research Facility of the 
Depanment of Commerce for the studies. This 
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Additionally, we note the Coast Guard's 
requirements of a hydrographic survey to 
make sure that the depth figures on the 
navigation chart fairly represent the entire 
length, width, and depth of the channel, 
face of pinnacles and outcroppings, so that 
VLCCs with draft beginning at 65 feet may 
pass without danger of grounding during 
the lowest of tides. Should the hydro
graphic data reveal embarrassing obstruc
tions, this fact and ways of dealing with it 
must receive the most careful scrutiny. 

The other grounds relied on by the ALJ 
leading to his conclusion of small or minute 
risk are even less persuasive than the Coast 
Guard undertaking. Dr. Eda's computer 
simulations were avowedly valuable for ob
taining "an overaIJ perspective of ... suita
bility"; they could not approach even a 
rough approximation of risk, nor could they 
account for human error in confronting di
verse weather conditions. The second Har-

seems to us well within the concept of "best 
scientific . . . data available". Particularly 
does this seem true when the v.·hole structure 
of reasoning about the hazard to t\vo endan
gered species depends on the force of the con
clusion that there is an almost complete ab
sence of risk of a catastrophic oil spill. 

12. ln addition to the evidence referred to 
above, upon which the ALJ primarily relied, a 
number of witnesses testified favorably both at 
the adjudicatory hearing and at the hearing 
before the Maine BEP. These witnesses includ
ed a number of Captains, Coast Guard Admi
rals, an..:! weatt~er obseners. 

There was substantial negative e\idence 
which the ALJ refused to credit. He rejected 
efforts to consider world-wide statistics as to 
oil spills, an approach which has been used in 
studying other ports, see, e.g., Sierra Club v. 
Sigler, 532 F.Supp. 1222 (S.D.Tex.1982), con· 
eluding that such statistics were unreliable or 
meaningless and that a site-specific focus was 
more appropriate. A study by Engineering 
Computer Opteconomics, using such data, had 
calculated a 48% probability of a major oil spill 
(loss of 365,000 barrels or more) over an as
sumed 25 year life of the refinery. He did not 
accept a 1976 report of the Canadian Coast 
Guard, highly negative as to the feasibility of 
safe supertanker traffic in Head Harbor Pas
sage, observing that three years earlier the Ca
nadian government bad opposed the project. 
He rejected an adverse rating of the Atlantic 
Pilotage Authority for "extreme inconsisten
cy". Two VLCC captains, Huntley and Crook, 
were discredited for the inaccuracy of their 

ris study merel:; pronounced a route "ac
ceptable" if fairly rigorous conditions were 
complied 'Nith, but none of these conditions 
were incorporated in the federal per:mlt. 
Finally, the ALJ's analyses of current, 
wind, fog, and duration of spills gave only 
general assurance that prudence, proce
dures, and eq uip:ment can, most of the time 
and absent human error, compensate for 
difficult conditions of tide, current, fog, 
wind and weather. 

We stress that our disagreement with the 
ALJ does not im·oh·e challenging his credi
bility judgments, although we do not share 
his view that the u0Yer11:helming weight" of 
evidence pointed to the feasibility of safe 
transit.12 Vit~ ere the issue ¥:hether, by a 
preponderance of the evidence, it had been 
established that VLCCs could make the 
transit through Head Harbor Passage to 
Eastport with reasonable safety, the ALJ's 

observations and for being too conservative, A 
contrary witness, Captain Peacock, was credit
ed in his testimony that piloting a VLCC 
through the Pas.sage \\·as not "insurmounta
ble", but his later testimony that he would 
want trial runs in ballasted tankers before con
struction was deemed "inexplicable", A 1972 
study by Frederick R. Harris, Inc., a company 
commissioned by Pittston, \Vhich had condi
tioned its approval on severe restrictions and a 
"high order of seamanship and prudence", was 
discounted as a limited budget study based on 
a premise, since abandoned, of a confined turn 
i.1g <rea. 

Additional negative e\idence or critical wit· 
nesses included the statement of the Maine 
Board of En\ironmental Protection, in issuing 
its permit, that "the combination of currents, 
tides, fog, ex'tremes of weather and rocky 
shores make EastpOn one of the more difficult 
ports of the \vorld. VLCCs are extremely 
hazardous vessels which ought not to be oper
ated in these difficult waters"; a study by the 
Corps of Engineers; a study by Arthur D. Little 
("severely wanting"); an evaluation by Nation
al Bulk Carriers (''more difficult than any other 
location"); Captain r-.1usse of Texaco ("not fea
sible"); National Salvage Association ("hairy 
navigation problem"); Captain Mills ("I can't 
think of anything to compare with this"); Cap
tain Kennedy ("cal1fs] for a degree of accuracy 

heretofore unheard of''). 
Finally, we note that the EIS itself concluded 

that the proposed refinery "ultimately will ex
perience its share of severe spills, as have other 
comparable refineries." 
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decision might be accepted. But the issue 
is a harder one: v•hether, after using the 
best data available, it is established that the 
risk of significant oil spills from the pro
posed tanker traffic is so small as to insure 
that there is no likelihood of jeopardizing 
the two endangered species. All witnes..<es 
have agreed that real time simulation stu
dies would contribute a more precise appre
ciation of risks of collision and grounding. 
We think the same could be said of a hydro
graphic survey of the depth of the channel, 
and perhaps of trial runs by VLCCs in 
ballast. If so, such methodologies obviously 
represent as yet untapped sources of "best 
scientific and commercial data". 

It may very well b€ that, after conduct
ing real time simulation studies and any 
other tests and studies which are suggested 
by the best available science and technolo
gy, the most informed judgment of risk of a 
major oil spill will still have a large compo
nent of estimate, its quantitative element 
being incapable of precise verification. But 
at least the EPA will have done all that was 
practicable prior to approving a project 
with such potentially grave environmental 
costs. 

We also conclude, for many of the same 
reasons

1 
that the real time simulation stu

aes f.nd other nev: data must be t'w subject 
of a supplemental EIS, both to assess the 
magnitude of risk and, if acceptable, to 
establish appropriate conditions of naviga
tion. The testimony quoted above demon
strates that EPA and the Coast Guard have 
acknowledged the nred for such a supple
mental EIS on this issue. See also Alaska 
v. Andrus, 580 F .2d 465, 477-80 (D.C.Cir.), 
other portion of holding vacated on other 
grounds sub nom Western Oil & Gas Ass 'n 
v. Alaska, 439 CS. 922, 99 S.Ct. 303, 58 
L.Ed.2d 315 (1978). The EIS itself reeog
nizes that "real time simulation studies ... 
will help to settle the navigation [safety] 
issue." Given the importance of the studies 
to the crucial issue of the risk of oil spills, 
NEPA provides an additional ground for 
overturning the issuance of a permit until 
the studies have been conducted, circulated, 

and discIBsed. See 1\"RDC v. Calla way, 524 
F.2d 79, 92 (2d Cir. 1975); Silva v. Lynn, 
482 F.2d at 1287-88. 

III. The Clean Water Act 

Petitioners' final argument is that the 
ALJ erred by ruling that conditions im
posed on the project by the Maine BEP 
under state la\\" are not incorporated into 
the federal NPDES permit. They allege 
that the certification issued by the State of 
Maine purs'lant to § 40l(a)(l) of the Clean 
Water Act, 33 U.S.C. § 1341(a)(l), though 
making no explicit mention of the condi
tions previously imposed by the Maine BEP, 
incorporated these terms by implication. 
Therefore, i:hese requirements must also be 
"a condition on any Federal license or per~ 
mit.'' § 401(d), 33 U.S.C. § 1341(d). The 
State of 1Iaine, as amicus curiae, makes a 
somewhat different argument. It argues 
that the prior certification is irrelevant, be
cause the proposal as approved by the state 
had b€en substantially modified by the 
ALJ. But the state contends that it has 
been denied its right to certify the new 
proposed discharge, and therefore the 
KPDES permit is invalid. Respondents ar
gue that the state has waived its right to 
certify the proposed modified discharge bee 
cause it failed to intervene in t!1(; hearing 
before the ALJ or to certify the discharge 
\lithin 30 days of receiYing notice that the 
prior proposal had been amended. 40 
C.F.R. § 125.32(e)(8)(v) & (vi) (1978). They 
also urge that the ALJ's finding that the 
prior state certification did not incorporate 
the BEP conditions was not clearly errone
ous, and must be upheld. 

The ALT considered testimony and evi
dence to determine whether the state certi
fication implicitly incorporated the condi
tions pre\iouslr imposed by the Maine BEP. 
Contrary to respondents' contention, he 
found as a factual matter that "the condi
tions of the Maine BEP Order are condi
tions precedent to the effectiveness of" the 
state's certification. He further ruled, 
however, as a matter of law, that§ 401(d) 

~ I 
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of the Act precludes the state from includ
ing in its certification requirements of state 
la\\' '\\1hich do not relate to "\11·ater quality 
standards, effluent limitations or schedules 
of compliance." See § 30l(b)(l)(C), 33 
U.S.C. § 131l(b)(lXC). Finally, he conclud
ed that "conditions of the Maine BEP relat
ing to test runs with tankers prior to deliv
ering oil, limiting the size of tankers ... , 
requiring real time simulation studies, stat
ing times and conditions of navigation of 
Head Harbor Passage, and other matters 
unrelated to water quality may not legally 
be regarded as part of the State of Maine's 
Sec. 401 certification, irrespective of the 
intention of the issuer of the certification." 

[12] Petitioners argue, with some force, 
that the conditions listed above are related 
to water quality, since they are designed to 
minimize the risk of an oil spill which would 
severely impair water quality. We believe 
that the ALJ made a more fundamental 
error by seeking to determine which re
quirements of state law were appropriately 
affixed to the state's certification. Section 
401(a) of the Clean Water Act empowers 
the state to certify that a proposed dis
charge will comply with the Act and "with 
any oth_er appropriate requirement of State 
law." Any such requirement "shall become 
a condition on any Federal license or per
mit." § 40l(d). EPA has interpreted this 
provision broadly to preclude federal agen
cy review of state certification. ''Limita
tio~1s cc)l_1tained iu a State e;ertification must 
be included in a NPDES permit. EPA has 
no authority to ignore State certification or 
to determine whether limitations certified 
by the State are more stringent than re
quired to meet the requirements of State 
law." EPA, Decision of the G€neral Coun
sel No. 58 (March 29, 1977); see also Deci
sion of the General Counsel No. 44 (June 22, 
1976). The NPDES regulations state that 
"[r]eview and appeals of limitations and 
conditions attributable to State certification 
shall be made through the applical>le proce
dures of the State and may not be made" 
through the procedures established in the 
federal regulations. 40 C.F.R § 124.55(e) 
(1981). The courts have consistently agreed 
with this interpretation, ruling that the 

proper forum to revie,1
: the appropriateness 

of a state's certification is the state court, 
and that federal courts and agencies are 
without authority to review the validity of 
requirements imposed under state law or in 
a state's certification. See United States 
Steel Corp. v. Train, 556 F.2d 822, 837-39 & 
n.22 (7th Cir. 1977); Lake Erie Alliance v. 
U.S. Army Corps of Engineers, 526 F.Supp. 
1063, 1074 (W.D.Pa.1981); Mobil Oil Corp. 
v. Kelley, 426 F.Supp. 230. 234-35 (S.D.Ala. 
1976). 

Our conclusion that EPA lacked authority 
to reVJew the conditions imposed by the 
State of Maine is also supported by the 
statutory scheme of the Clean Water Act. 
Section 5ll(c)(2) of the Act, 33 U.S.C. 
§ 137l(c)(2), makes clear that "[n]othing in 
the National Environmental Policy Act ... 
shall be deemed to authorize any Federal 
agency . . . to re\ie\\' any effluent limita
tion or other requirement established pursu
ant to this Act or the adequacy of any 
certification under section 401 of this Act." 
(emphasis added). Section 510 of the Act, 
33 U.S.C. § 1370, specifically preserves the 
right of a state to "adopt or enforce ... 
any requirement respecting control or 
abatement of pollution", even if it is more 
stringent than those adopted by the federal 
government. Finally, it is clear that even 
in the absence of sta1K certification, EPA 
would be bound to include in the federal 
ptrn1it ''any more stringent limitations , .. 
established pursuant to any State law or 
regulations (under authority preserved by 
section 510)." § 30l(b)(l)(C), 33 U.S.C. 
§ 13ll(b )(l)(C); see United States Steel 
Corp., 556 F.2d at 837-,39; Decision of the 
General Counsel No. 44, at 5. 

[13] The regulation' cited by respon
dents do not compel a different result. The 
1978 regulation cited by EPA-which pro
vided that failure to certify a proposed per
mit, within thirty days after the state is 
notified that the permit has been modified, 
"shall be deemed a '\aiYer of such certifica
tion rights" -was no longer in force in 1980 
when the decision to modify the proposal 
was made by the ALJ. The new regulation, 
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40 C.F.R. § 124.55( d) (1981), states that "[a J 
condition in a draft permit may be changed 
during agency revie\v in any manner con
sistent with" state certification without re
quiring recertification. This regulation 
clearly does not authorize EPA to amend a 
permit in a manner inconsistent with state 
certification by deleting conditions imposed 
by the state during the certification process. 
Although the new regulations also require 
the state to cite to state law when imposing 
more stringent conditions on a draft permit 
40 C.F.R. § 124.53(e)(l) (1981), and to indi
cate the extent to which the condition can 
be relaxed without violating state law, 40 
C.F.R. § 124.53(e)(2) (1981), it would be in
equitable to hold that the state has waived 
its rights here by failing to comply with 
these requirements when no similar require
ments were in force in 1977 when state 
certification took place. Since the state at 
no time waived its rights to certify the 
proposed discharge, and the ALJ lacked au
thority to exclude the previously imposed 
state conditions from the federal permit. 
these conditions must be included in any 
NPDES permit for the Pittston project to 
be issued in the future, unless the condi
tions are modified according to law. See 40 
C.F.R. § 124.55(b) (1981). 

IV. Conclusion 

Accordingly, we vacate EPA's decision to 
issue the NPDES permit to Pittston, and 
remand the case to EPA to conduct further 
proceedings consistent with this opinion. 
EP A's jeopardy determination under the 
Endangered Species Act must be reconsid
ered in light of the results of real time 
simulation studies of Head Harbor Passage, 
and any other studies, such as a hydrographic 
survey and the 1980 whale study by the 
New England Aquarium, which EPA deter-

13. In light of our holding, it is unnecessary to 
address in detail petitioners' argument that a 
supplemental EIS is necessary to consider sig
nificant changes in the project and new infor
mation. With respect to Pittston's decision to 
dispose of the refinery's sludge by burial rather 
than incineration, we direct petitioners to re
quest EPA, rather than this court, to require a 
supplemental EIS once a specific proposal is 
made. See, e.g., EDF v. Marsh, 651 F.2d 983, 

mines to be necessary to rr.ee:. its statutory 
obligation to use the be~ scientific data 
available. If. in light of :he studies, EPA 
decides tc recommend •pproval of the 
project, this propcsal shall be the subject of 
a supplemental EIS relafog to the condi
tions of navigation neces~ary to minimize 
the risk of oil spills. Finary, the conditions 
imposed by the State of M<ine in its certifi
cation of the propcsed di_-charge must be 
included in any federal jXrmit unless the 
conditions art:: subseq uen:ly modified ac
cording to law. 13 

So ordered. 

w._ ___ ~ 
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Defendants were conncted before the 
United States District Court for the South
ern District of New York, Lee P. Gagliardi, 
J., of conspiracy tc \iola:e the Racketeer 
Influenced and Corrupt Organizations Act 
and of aiding and abetting \iolations of the 
Taft-Hartley Act and ofter offenses, and 

992 (5th Cir. 1981); Wann Springs Dam Task 
Force v. Gribble, 621F.2d1017, ·1024 (9th Cir. 
1980). \Vith respect to new data about the 
economic value of the co~ercial fishing in· 
dustry, v;e do not view !his information as 
being sufficiently significan: to reopen the rec~ 
ord. We assume that any ne\>;, significant in
formation relating to end.Engered species and 
the risk of spills will be co:J.Sidered by EPA on 
remand. 
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Decision: State puhlic utility commission's order requiring privately-owned 
and federally-licensed public utility to sell within state hydroelectric 
energy it had been exporting, held violative of commerce clause (Art I, § 8, 
cl 3). 

SUMMARY 

The Commonwealth of Massachnsetts, the Attorney General of Rhode 
Island, and a privately-owned public utility which generated find transmit
ted electricity at wholesale from several hydroelectric plants within New 
Hampshire and which was licensed by the Federal Energy Regulatory 
Commission (FERC) pursuant to the Federal Power Act (16 USCS §§ 792 et 
seq.) appealed lo I.he Supreme Court of New Hampshire an order of the New 
Hampshire Public Utilities Commission re.q\!iring the utility to arrange to 

¥Vithin New Hampshire hydroelectric energy which it had previously 
to, among other places, Massachusetts and Rhode Island. They 

med that the order was preempted by Parts I and II of the Act (16 USCS 
§§ 92-824k) and imposed impermissible burdens on interstate commerce. 

SUBJECT OF ANNOTATION 

Beginning on page 890, infra 

Validity, under commerce clause of Federal Constitution, of 
state restrictions on interstate movement of goods, products, 

and natural resources originating from within state 

Briefs of Counsel, p 888, infra. 

188 
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The i .... · urt. rejected thlse arguments, concluding that the "savings clause" of 
§ 201 ) of the Act 16 USCS § 824(b))-which provides that the Act's 
provi 'ons delegating xclusive authority to FERC to regulate the transmis· 
sion dnd sale at who sale of electric energy in interstate commerce "shall 
not . •. . deprive a Sfate or State Commission of its lawful authority now 

; exercised over the exportation of hydroelectric energy which is transmitted 
focross a State line"-granted New Hampshire authority to restrict the 
~interstate transportation,, qf hydroelectric power generated within the state, 
and holding that the NJ!\.v' Hampshire Commission's order did not interfere 
with FERC's exclusive r gulatory au·t··· hority over rates charged for interstate 
sales of electricity at wh lesale (120 NH 866, 424 A2d 807). 

On certiorari, the Un ted States Supreme Court reversed. In an opinion 
by BURGER, Ch. J., exprfssing the u+animous view of the court, it was held 
that the New Hampshire Co!jimissio.'s order restricted the flow of privately 
owned .fud produced ele'ctricfty in iljterstate commerce in a manner incon· 
sistent with. the comn·'·rnrf.e ell use of ~he Federal Constitutional (Art I, §. 8: cl 
3), the "savmgs clau$e" m §f,Ol(b) of the Federal Power Act not prov1dmg 
an affirmative grant 'f authority to th!; state to issue such an order. 

j 

HEAD NOTES 

Classi to_ U.S. Supren1e Court Digest, Lawyers' Edition 

Commerce § 20:J; En gy § 29 - state reserve for its O\Vn citizens the "eco
ban ion exports f hydroelectric nomic benefil" of such hydroelectric 
energy - com ce clauSC - ef- power, and therefore an order of a 
feet of Federal P er Act state's public utility comrnission requir-

la-lc. 'A state can t constitutionally ing a privately-o\vued producer of hy
prohibit the exportut.idn of hydroelectric droelectric energy lo nrn-u1gc to sell 
energy produced withill its borders by a within the state eHergy which it had 
federally licensed facility, or otherwise previously exported rest.ricls the flow of 

~~~~-·~~~~~·-~~£~~~~-·~~~~~~·---~-~ 
'i 

TOTAL CLIENT-SERVICE LIBRARY®' REFERENCES 
I 

26 Am Jur 2d, Electricity,! Gas, and Steam § 15; 64 Am Jur 
2d, Public pti!ities §§ 295, 303 

USCS, Constitution, Article I, Section 8, clause 3 

f 
S L Ed Digest, Commerce § 203; Energy § 29 
Ed Index to Annos, Commerce; Electricity; Public Utilities 

L~ Qu.ick Index, .·Comm···. erce;fc·· ... lectricity and Electric Corn pa· 
n1es .'i 

Federal Quick InQ.ex, domme ce; Electricity; F'.,,~...,~ ._. Power 
Act; Hydroclect~ic Poter . 

f 
, ANNOTA~ON R FERENCFj 

\ j w .. 
Validity, u~der .lonuncrce clause ~f F'ederal · r.onstitution, of state r~ .. trictions on 

interstate n16vemint of goods, products, and atural resources origihating frorn 
within .·stat.e. 71 L.j}ld 2d 8~0. 

' i ' 

t 
' l 
' 

!89 



U.S. SltPREME cofiR'I' REPORTS 71 L Ed 2d 

privately owned and produced ~lectricity Commerce § 150 - con1merce clause 
in interstate commerce in a nifinner in· direct burdens on interstate 
consistent with the commerceiclause of transactions 
the Federal Constit?tion. (A.rt rh 8'. cl 3), 3. Direct and substantial burdens on 
where the pr.oducer s fac1htteslth1n the transactions in interstate cqmnlerce 
state were licensed by. t~e F eral En~ which are state-imposed catlnot be 

· ergy ~e~.lat~ry C?mmission P suant to squared with the conuneree clauie.,. of the 
the Federal Pow~1 Act (16 US .S §§ 792 Constitution (Art I § 8, cl 3) w""n the 
et seq.), the "savings clause" · § 201(b) 

1 1 
' . 

1 
I .Y 

of the Act (16 USCS § 824tJ,\)J.-which serve ~n y to '" vance sunp e 'tonormc 
provides that the Act's provisions dele· protechonisnL · 
gating exclusive authority to the Com
mission to regulate the transmission and 
sale at wholesale of electric energy in 
interstate commerce "shall not ... de
prive a State or State Commission of its 
lawful authority now exercised over the 
exportation of hydroelectric energy 
which is transmitted across a State line" 
-not providing an affirmative grant of 
authority to the state to issue such an · 
order. 

Commerce § 113 regulation of in· 
terstate commerce - ability of 
states - congressional delegation 

4, Congress may use its powers under 
the co1nn1erce clause of thi~ Constitution 
(Art!, § 8, cl 3) to confer upon the states 
an ability to restrict the flo\v of inter
state commerce that they \Vould not oth
erwise enjoy. 

[See annotation p 890, infra] 

Waters § 12.5 - regulatio 
hie waters - pree.min 
eral authority 

f naviga. 
e of fed· 

2a, ~b. Whatever the nt of a 
state's proprietary interest a river 
that flows within i~' borders, e preemi·· 
nent authority to regulate _ e flow of 
navigable waters resides with Wthe federal 
government. 

Courts § 11~ - commerce claiise -
judicial ~·eview of state legittion 

5. When Congress has not ex essly 
stated it$ intent and policy to ••stain 
state legislation from attack undtt the 
commerce clause of the Constitutioti (1\.rt 
I, § 8, cl 3), the United States Sup~eme 
Court has no authority to rewrit~ its 
legislation based on mere speculatioh as 
to \Vhat Congress probably had in mind. 

SYLLABUS BY REPORTER OF DECISIONS 

1\ppellant New England Pqwer Co., a 
public utilit.y generating and transmit
ting electricity at wholesale, i.'sells most 
of its power in Massachusetts ~nd Rhode 
Island; its wholesale custo1nlrs service 
less than 6% of Ne\v .fTamp11lrire1s popu
lation. Ne\v England Power owns and 
operates hydroelectric units

1 
some of 

, which are located in New Hampshire. 
The units are licensed by the Federal 
Energy ~gu!atory Commission (FERC) 
pursuant *to the Federal J,ower Act. A 
New Hampshire statute, enacted in 
1913, prohibits a corporation engaged in 
the generation of electrical energy by 
water power fron1 transmitting such en~ 
ergy out of the State unless approval is 
first obtained from the New Hampshire 
Public Utilities Commission, The statute 
empowers that Commission to prohibit 
the exportation of such energy when it 
190 

deter1uine8 that the energy "is reason
ably required for use v1ithin this state 
and that the public good requires that it 
be delivered fOr such use." Since 1926, 
New England f)ower or its predecessor 
periodically obtained the (;om1nission's 
approval to tr11ns1nit electricity produced 
in New Han1pshire to points outside the 
State. However, in 19801 after an investi
gation and hearings1 the Commission 
withdrew such approval and ordered 
New England Power to arrange to sell 
the previously exported hydroelectric en
ergy within New I1ampshire. New Eng. 
land Power, the Commonwealth of Mas~ 
sachusetts, and the Attorney General of 
Rhode fsland appealed the Comnjission's 
order to the New Hampshire S;)lpreme 
Court, contending that the or1er was 
pre·em~d by the Federal {>ower Act 
and iin osed iinpermissible bhrdens on 

" & 
I ~ , I 

I 
f 
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interfate cornmerce. The court rejected New Hampshire Commission order is 
those arguments, holding, inter alia, that precisely the sort of protectio t regulaM 
the "saving clause" of § 20l(b) of the tion that the Commerce Cla declares 
Federal Power Act granted New Hamp· off limits to the states. Mo ver, the 
shire authority to restrict the interstate Commission's ('exportation ban" places 
transportation of hydroelectric power direct and substantial burdens on transM 
generated within : the State. Section actions in interstate commerce that canM 
201(b), which was enacted in 1935, fro- not be squared with the Commerce 
vides ~hat the A~t's Provisions deleg~ing Clause when they serve only to advance 
exclusive autho~1t~t the FERC to rfgu- simple economic protectionism. 
late the transm1ss1 ";nd. sale at wl}ole- (b) In § 201(b), Congress did no more 
sale of 

1
?lectr1c ener in n:terstate fm- than leave standing whatever valid state 

merce shal~ J~ot · .,, ·. deprive a Stat~ .0 r laws then existed relating to the expor
State comi:11ss1on o~ Its lawful aut.hor1ty tation of hydroelectric energy. Nothing 
now exercised over. the exportation of · the leg· lot"v, hi' "l y . l , f 
h d l · ·. h" 1 · •t In is ... J e ,.,, or oi anguage o 

y roe ectr1c energy w 1c 1 is iransm1 - th t t t · · I · 
ted across a State line." e s a u e evinces. a. congress1ona 1n-

Held: New Hampshire has sought to tent to. alt~r the limits of state power 
restrict the flow of privately owned and , otherwise impose? ~y. the C?mme~ce 
produced electricity· in interstate corn- Clau.se, or to moc.hfy this; ?o~rt s earlier 
n1erce in a nlanner inconsistent with the hold1n~s c~ncern1ng. th~i. hm1~s of state 
(~ommerce Clause. Section 201(b) of the authority to restrain i'terstate trade .. 
Pcderal Power /\ct does not provide an ~h~n Congress has .not expressl~ sta~ed 
affirmative grant of authority to the its intent to sustain state leg1slat1on 
State to do so. from attack under the Comn1erce Clause, 

(a) Absent authorizing federal Iegisla~ this Court has no authority to rewrite its 
tion, the Corfrmerce Clause precludes a legislation based on mere speculation as 
state fron1 rnan<lating that its residents to \Vhat Congress probably had in rnind. 
be given a preferred right of access o.ver 120 NH 866, 424 A2d 807, reversed and 
out-of~state consurners to natural fr re- remanded. 
sources located within its l~o. rdersl oto Burger, C:,··.·.· ..• J., delivered tho opinion lOr 
the products derived thetefron1. he a unanirnou$ Court. 

l ; . 
!f'PEAR CES OF COUNS~;l, 

Samud Huntingt<fn argue the cause for ahellant in 80-1208. 
Donald K. Stern argued the cause for appellants in 80-1471 and 

80-l610. ~ ! 
Gregory H. Smith argued t*cause for app!;llees. 
Briefs nf Counsel, p 888, infr 

OPfN!ON THE COURT 

455 us 3:J3J ' J 
Chief Just ice Burger delivered 

the opinion of' the Court. 

[la) These three consolidated ap
peals present the question whether a 
state can cmrntitutionally prohibit 
the exportation of hydroelectric en
ergy produced within its borders by 
a federally licensed facility, or other
wise reserve for its O\Vn citizens the 
"economic benefit" of such hydroe· 
lectric power. 

!Appellant New England Power Co. 
is· a public utility which generates 
and transmits electricity at whole
sale. It sells 75% of its power in 
M!issachusetts and much of the 
reprninder in Rhode Island; less 
th!m 6% of New Hampshire's popu
la~on is serviced by New England 
Power's wholesale customers. New 
England Power owns and operates 

l!ll 
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six hydroelec , ic generating stations 
on the Conne~ticut River, consisting 
of 27 genera~ng units. Twenty-one 
of these unitl;-with a capacity of 
419.8 megaw4tts, or about 10% of 
New England! Power's total generat
ing capacity-.+are located within the 
State of Newi Hampshire. The units 
are licensed l)y the Federal Energy , 

@455 us 334) 
Regulatory Cbmmission pursuant to 
Part I of the Federal Power Act, 41 
Stat 1063, as amended, 16 USC 
§§ 791a-823 (1976 ed and Supp IV) 
[16 USCS §§ 791a--823]. Since hy
droelectric facilities operate without 
significant fuel consumption, these 
units can produce electricity at sub
stantially lower cost than most other 
generating sources. 

· Ne,..~'ngland Power is a member 
of th New England Powed Pool, 
whose utility-members ow1l over 
98% o. the total generation cii>acity, 
and vi ually all of the transmission 
faciliti+s, in the six-state region. The 
objectives of the Power Pool, as de
scribed in the agreement among its 
members, are to assure the reliabil
ity of the region's bulk power supply 
and to attain "maximum practicable 
economy" through, inter alia, "joint 
planning, central dispatching ... 
and coordinated construction, opera
tion and maintenance of electric 
generation and transmission facili
ties owned or controlled by the Par
ticipants .... " New England Power 
Pool Agreement § 4.1, App 31a. All 
member-owned generating facilities 
are placed under the control of the 
Power Pool's Dispatch Center. A 
computer calculates the cost of gen
eration for each generating unit and 

1. Testimony before the New Hampshire 
Public Utilities Commission in these cases 
indicated that the savings have been substan
tial. For example1 in 1979, the savings attrib
utable to the Power Pool's centraliz.ed dis
patch system were reported. at over $44 mil-

192 

assigns each uuit an operating 
schedtjle that will minimize the cost 
of th r region's total power supply. 
Powe generated at the various 
units, ncluding New England Pow
er's necticut River hydroelectric 
statio , flows freely through the 
Pool' regional transmission , net
work, r '1grid." 1'he energy isi dis
patch to memb!)rs' customer~ as 
their wer needs1 arise, without re
gard generatin~ source. The fool 
bills . ch memb~r the amount it 
wouldlhave cost ~e utility to meet 
its cJ'tomers' lo.d using only its 
own dnerating s~urces, minus that 
member's share of the savings re
sulting from the c~ntralized dispatch 
system.' 

I r 455 us 335] 
A 1\!ew Hampshire statute, en-

acted 61 1913, pro['des: 

"No!_· corporatio~ engaged in the 
gen8l·ation of e. ctrical energy by 
water power shall engage in. the 
business of transmitting or con
veying the same beyond the con
fines of the state, unless it, shall 
first file notice of its intention so 
to do with the public utilities com
mission and obtain an order of 
said commission permitting' it to 
engage in such business." NJ;! Rev 
Stat Ann § 374:35 (196G). ' 

The statute empowers the New 
Hampshire Commission to prohibit 
the exportation of such electrical 
energy when it determines that the 
energy "is reasonably required for 
use within this state and that the 
public good requires that it be, deliv
ered for such use." Ibid. 

lion. A·pp 35a, 66a. See generally ;Federal 
Energy Regulatory Commission, Office'of Elec
tric Power Regulatio(I., Power Pooling in the 
United States 15-23, 39-41, 69-79 (1981), for 
a description of efficiencies attributable to 
pooling nrranE~ement.<J, 
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Since 1926, New England Power ergy were sold exclusively in New I 
or a predecessor company periodi- Hampshire, New Hampshire custom- I 
cally applied for and obtained ap- ers could save approximately $25 
proval fro'1 the New Hampshire million a year. The Commission . 
Commissio~' to transmit electricity therefore concluded that New Eng
produced the Connecticut River land Power's hydroelectric energy 
plants to p. ints outside New Hamp- was "required lbr use within the 
shire. However, on September 19, State" of New ~mpshire, and that 
1980, after an investigation and discontinuation f its exportation 
hearings, the Commission withdrew would serve the 'public good." App 
the authority formerly granted New to Juris Statem t in No. SC>-1208, 
England Power to export its hydroe- PP 25-39. . 
lectric energy, and ordered the com- The Commission did not, however, 
.pany to "make arrangements to sell order New England Power to sever 
~the previously exported hydroelec- its connections with the Power Pool. 
l!;ric energy to persons, utilities and So long us the electricity produced 
\llpunicipalities within the State of at New England Power's hydroelec-
New Hampshire .... "' In its rertort tric plants continues to flow through 
accompanying the order, ! the Pool's regional transmission net-

(455 US 336) work, it will be impossible to contain 
the Com- that electricity within the State of 

m1ss10n found that New Hamp- New Hampshire in any physical 
shire's population and energy needs sense. Although the precise contours 
were increasing rapidly; that, pri- of the Commission's order are un
marily because of its low "generat- clear, it appears to require that New 
ing mix" of hydroelectric energy, the England Power sell electricity to 
Public Service Company of New New Hampshire utilities in an 
Hampshire, the State's largest elec- amount equal to the output of its in
tric utility, had generating costs state hydroelectric facilities, at spe
about ~5% higher than those of New cial rates adjusted to reflect the en
Engla1fl:l Power; and that if New tire savings attributable to the low
Engla1'd Power's hydroelectric en- cost hydroelectric generation.' 

2. The order n·ads: 
"ORDERED, lhnt. the perrni:·mion gn.1nlt'd 

New England Power Con1pany (NEPCO) to 
transn1it hydroelectric energy from within the 
boundaries of thl· State to outside the State is 
hereby withrlrnwn as of thirty (30) dnys frorn 
the date of this Order; and it i8 

"FURTHER ORDERED, that NEPCO make 
arrangements to sell the previously exported 
hydroelectric energy to persons, utilities and 
municipalities within the ~tale of New Hamp
shire within thirty (30) l'_ ys of the date of 
this Order; and it is · 

"FURTHER OHDERED hat upon the com
pletion of both units at Seabrook the Commis
sion will again re-examine the issue of expor
tation." 

3. For example, the Commission's staff econ
omist testified at the hearings that New Eng· 
land Power could "allocate the benefits of low· 
cost hydroelectric power to New l:larnpshire 

through billing n1eehanis1ns" pursuant to 
which lho power would be 80ld in New Ha1np· 
shire at "econoniic cost"~-i. e., the cost of 
producing the power, including depreciation, 
plus a return on invested capital. App 3Hu-
39u. The (~conon1ist's HIHtlysis of the bencfit:H 
which would ensue frorn restricting the "ex
portation" of' hydroelectric energy in this 
manner-upon which the New I-Ian1pshii-e 
Commission relied heavily in its report-w~~s 
based on the assumption that New England 
Power would simply enter into new unit 
power contracts with New Hampshire utilities 
for an a1nount of kilowatt hours equal to New 
England Power's average hydroelectric gener
ation over the course of a number of years. 3 
Tl' of Hearings before the Nfl Public Utilities 
Comm'n in DE 79-223, pp 23-24, 1--35. Al
though the record is not entirely clear on this 
point, it appears that the "economic benefit," 
or "savings,'1 attributable to New England 

193 
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(455 us 337] 
New England Power, the Common

wealth of Massachusetts, and Dennis 
J. R.oberts II, Attorney General of 
Rhode Island, appealed the Commis
sion's order to the Supreme Court of 
New Hampshire. They contended 
that the order was preempted by 
Parts I and II of the Federal Power 
Act, 16 USC §§ 791a-824k (1976. ed 
and Supp IV) []6 USCS §§ 79Ja-
824k], and imp~ed impermissiple 
burdens on intlrstate commeilce. 
The court rejectel these argumeits, 
concluding that t-e "saving clau1.·. e" 
of § 201(b) of the ederal Power ·ct, 
16 USC § 824(b) lJ.976 ed, Supp . VJ 
[16 USCS § 824(P)), granted New 
Hampshire authohty to restrict the 
interstate transportation of hydroe
lectric power generated within the 
State. Appeal of New England 
Power Co. 120 NH 866, 876-877, 424 
A2d 807, 814 (1980).' The court fur
ther held that the New Hampshire 
Commission's order did not interfere 
with the Federal Energy Regulatory 
Commission's exclusive regulatory 
authority over rates charg·ed for in
terstate sales of electricity at whole
sale. It thus remanded the case to 
permit the parties to "develop the 
mechanics of implemention" of the 
New 

[455 us 338] 
Hampshire Commission's order, 

and mandated that New England 
Power "make appropriate a~just
ments and filings with the appfopri
ate federal and State administifative 

Power's hydroelectric facilities is culently 
reflected in the company's general wh~lesale 
rates, and thus shared pro rata by it.a c~stom
ers in Massachusetts, Rhode Island, and New 
Hampshire. App 15a-18a. See also Brier for 
Appellant in No. 80-12.08, p 7. 

4. The court also dismissed several argu
ment..:;: advanced only by nppellants Massachu
sctL<; and Roberts-that § 20l(b), ns so inter-
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agencies to enable New Hampshire 
to regain the benefit of its hydroelec
tric power." Id., at 878-879, 424 A2d, 
at 815.' 

We noted probable jurisdiction, 
451 US 981, 68 L Ed 2d 837, 101 S 
Ct 2311 (1981), and we reverse. 

II 

[2a] The Supreme Court of New 
Hampshire recognized that, absent 
authorizing federal legislation, it 
\\'Ould be ('questionable" whether a 
stut.c could constitutiotwlly restrict 
interstate trade in hydroelectric 
power. 120 NH, at 876, 424 A2d, at 
814. Our cases consistently have 
held that the Commerce Clause of 
the Constitution, Art I, § 8, cl 3, 
precludes a state from mandating 
that its residents be given a pre
ferred right of access, over out-of
state consumers, lo natural re
sources located within its borders or 
to the products derived therefrom. 
E.g., Hughes v Oklahoma, 441 US 
322, 60 L Ed 2d 250, 99 S Ct 1727 
(1979); Pennsylvania v West Vir
ginia, 262 US 553, 67 L Ed 1117, 43 
S Ct 658, 1 Ohio L Abs 627, 32 ALR 
300 (1923); West v Kansas Natural 
Gas Co. 221 US 229, 55 L Ed 716, 31 
S Ct 564 (1911). Only recently, in 
Philadelphia v New Jersey, 437 US 
617, 627, 57 L Ed 2d 475, 98 S Ct 
2531 (1978), we reiterated that 
"[t]hese cases stand for the basic 
principle that a 'State is without 

preted, exceeded Congres:'I' power under the 
Con1merce Clause, Art I, § 8, cl 3, and violated 
both the Privileges and [mn1unities Clause, 
Art IV, § 2, cl 1, and the Tenth Amendment 
of the Constitution. 

5. The parties inform us that the New 
Hampshire Commission has refrained from 
acting on remand pendin1:r this Court's dispo
sition of the appeals. 
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l power to prevent privately owned 
j articles of trade from being shipped 
land sold in interstate commerce on 
l the ground that they are required to 
''satisfy local demands or because 
they are needed by the people of the 
State' " (quoting Foster-Fountain 
Packing Co. v Haydel, 278 US 1, 10, 
73 L Ed 147, 49 S Ct 1 (1928)).' 

(455 us 339] 
[3] The order of the New Hamp

shire Commission, prohibiting New 
England Power from selling its hy-

l
droelectric energy outside the State 
of New Hampshire, is precisely the 
sort of protE·ctionist regulation that 

lthe Commerce Clause declares off
:,!imits to the states. The Commission 
has made clear that its order is de
signed to gain an economic advan
tage for New Hampshire citizens at 
the expense of New England Power's 

; customers in neighboring states. 
. Moreover, it cannot be disputed that 

:! the Con1mission's Hexportation ban" 
'places dirccl and substantial bur
-. dens on transact.ions in interstate 
commerce. See Public Utilities 
Comm'n v Attleboro Steam & Elec
tric Co. 273 VS 83, 71 L Ed 549, 47 S 
Ct 294 (l92'1). Such stale-imposed 
burdens cannot be squared with the 
Commerce Clause when they serve 

6. [2b] We find no merit in New I-Ia1np
shire's at.tcn1pt to distinguish these ca.o;cs on 
the ground tha! ii "owns" the Connecticut 
River, the sourre of New England Power's 
hydroelectricity. Whatever the extent of the 
State's proprietary intere~t in the rivl'r, the 
pre-eniinent nutl1orily to regulute the flow of 
navigable water:; resides with the Federal 
Government, U11ited States v Twin City 
Power Co, 350 US 222, 100 L Ed 240, 76 S Ct 
259 (1956), which hafi licensed New England 
Power to operat·2 its Connecticut River hy
{droeh•('t ric plnnl:i puniuanl t.o u dot.enninu
;tion that those fucilities are "best adapted to 
a comprehensive plan for irnproving or devel
'.oping a watenVU) or waterways for the use or 
.benefit of interstnte or foreign comn1erce," 16 
USC § 803(a) [16 USCS § 803(a)]. New Hamp
.shire's purported "ownership" of the Connect-

only to advance "simple economic 
protectionism." Philadelphia v New 
Jersey, supra, at 624, 57 L Ed 2k 
4 75, 98 S Ct 2531. ' 

[4] The Supreme Court of Ne 
Hampshire nevertheless upheld t 
order of the New Hampshire Co 
mission on the ground that § 201 
of the Federal Power Act express · 
permits the State to prohibit t 
exportation of hydroelectric pow , 
produced within its borders. It fs 
indeed well settled 

[455 us 340] 
that Congress 

may use its powers under the Com
merce Clause to ''[confer] upon the 
States an ability to restrict the flow 
of interstate commerce that they 
would not otherwise enjoy." Lewis v 
BT Investment Managers, Inc. 447 
US 27, 44, 64 L Ed 2d 702, 100 S Ct 
2009 (1980). See Southern Pacific Co. 
v Arizonaex rel. Sullivan, 325 US 
761, 769, 89 L F.d 1915, 65 S Ct 1515 
(1945). The dispositive question, how
ever, is whether Congress in fact has 
authorized the states to impose re
strictions of the sort at issue here. 

III 

rrhe national concern for planning, 

icut River therefore providt~s no justification 
for restricting 01· conditioning the use of these 
federally licensed units. See First Iowa llydro
Electric Cooperative v FPC, 328 US 152, 90 L 
Ed 1143, 66 S Ct 906 (1946). Moreover, New; 

llampshire hns done 1nore than r.egulate ust~~llli. 
of the resource it usse1tedly owns; it has 
restricted the sale of electric energy, a prod· 
uct entirely distinct from the river waters , 
used to produce it. See Utah Power & Light ! 

Co. v Pfost, 286 US 165, 179-181, 76 L Ed 
1038, 52 S Ct 548 (1932). This product w, 
nu1nufactured by a privHte corporution using~ 
privately O\vned facilities. Thus, New Hamp-le 
shire's reliance on Reeves, Inc. v Stake, 447 0 
us 429, 65 L Ed 2d 244, 100 s Ct 2271 (1980) I 
-holding that a state may confine to its i 
residents the sale of products it produces-is± 
misplaced. 
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. . ! ' 
developmeut, aud compreheus1ve : f f4M US 341] 
utilizatiou of the country's water { [1b] S~ctiou 20l(b) of the Act pro
resources was very early expressed I vides, in'ter alia, that the provisions 
by Congress under its Commerce ' of Part II "shall not . . ;. deprive a 
Clause powers. The Federal Water State or te commissioJit of its law
Power Act, now Part I of the Fed- ful autho y now exerci$ed over the 
eral Power Act, 16 USC §§ 79la-823 exportatio of hydroeletjtric energy 
(1976 ed and Supp IV) [16 USCS which is ansmitted actoss a State 
§§ 791a-823], was. enacted in 1920. line." Ho vy. this prtjvision is in 
The potential o~ water power ns n no sense anf .aflirmalivc grant of 
source of electric energy led Con- power to the gtates to burden inter
gress to exercise its constitutional state com~erte Hin a n1anner which 
authority over navigable streams to would otherwise not. be petmissible." 
regulate and encourage development '.i Southern Pacific Co. v Arizona ex 
~f hydroelectric power generat~on .j re~ Sullivan .• supr. a, at. 769, 89 L Ed 
to meet the needs of an expa~dmg I 1915, 65 S Ct 1515. In § 201(b), Con

economy." FPC v Umon Electnc Co. gr~ss did no more than leave stand-
381 US 90, 99, 14 L Ed 2d 239, 85 S ing whatever valid state laws then 
Ct 1253 (1965). existed relating to the exportation of 

In 1935, Congress enacted Part II hydroelectric energy; by its plain 
of the Federal Power Act, 16 USC terms, § 20l(b) simply saves from 
§§ 824-824k (1976 ed and Supp IV) pre-emption under Part II of the 
[16 USCS §§ 824-824k] which dele- Federal Power Act such state au
gated to the Federal Power Commis- thority as was otherwise "lawful." 
sion, now the Federal Energy Regu- The legislative history of the Act 
latory Commission, exclusive author- likewise indkates that Congress in
ity to regulate the transmission and tended only that its legislation 
Rale at wholesale of electric energy "tak[e] no authority from State com
in interstate commerce, without re- missions." HR Rep No. 1318, 74th 
gard to I source of production. Cong 1st Sess, 8 (1935) (emphasis 
Un·.·· ited tes v Public Utilities added). Nothing in the legislative 
Comm'n California, 345 US 295, h' ory or language of the statute 
91 L F.d 20, 73 S Ct 706 (1953). e ces a congressional intent "to 
The 1935 nactment was a "direct r the limits of state power other-
re~ult" oft this Court's holding in imposed by the Commerce 
Public Utllties Comm'n v Attleboro use," United States v Public Util-
st;i;.am & d ... ectric Co., supra, that the s Comm'n of California, supra, at 

"!! , 97 L Ed 1020, 73 S Ct 706, or to 
states lacltd power to regulate the dify the~·.· arlier holdings of this 
rates govlifrning interstate sales of c rt cone ning the limits of state 
electricity for resale. United States v aUthority 0 restrain interstate 
Public Utilities Comm'n of Califor- trade. E. g;, Pennsylvania v West 
nia, supra, at 311, 97 L Ed 1020, 73 Virginia, 26~ US 553, 67 L Ed 1117, 
S Ct 706. Part II of the Act was 43 S Ct 658 (1923); West v Kansas 
intended to "fill the gap" created by Natural Gas Co., 221 US 229, 55 L 
Attleboro by establishing exclusive Ed 716, 31 S Ct 564 (1911). Rather, 
federal jurisdiction over such sales. Congress' concern was simply "to 
345 US, at 307-311, 97 L Ed 1020, 73 define the extent of the federal legis
S Ct 706. Jation's pre-emptive eff,ct on state 
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law." Lt;wis v BT Inves ent Man- step to be taken cauti ~sly." Piper v 
agers, Inc., supra, at 49, 67 L Ed 2d Chris-Craft IndustriesJinc., 430 US 
702, 10o•s Ct 2009.1 . 1, 26, 51 L Ed 2d 124, 97 s Ct 926 

To suhort its argument to the (~977~; Un~ted St~t~s v ~uhlic Utili
contrarJI New Hampshire relieat on ties Comm n of Califorma, supra, at 
a single f tatement made on the floor 319-321, 97 L Ed 1020, 73 S Ct 706 
of the H use of l! (Jackson, ,J., concurring). However, 

[455 us 342] even were we to accord significant 
Re~resentatives dur- weight to Congressman Rogers' 

ing the debates preteding enactment statement, it would not support New 
of Part II. Congre~sman Roger~ of Hampshire's contention that § 201(h) 
New Hampshire stijited: was intended to permit states to 

"[T]he Senate ~ll as originfl.lly regul":te free from Commerce Cla~se 
drawn would ldepiive ceqain restraint. C?ngressman Rogers s1m
St?-tes: J think. lj!V·'. .. • c i~.· all, of §:er- plr u,~·gc<l his colleagues not to "<l:
tam rights whic~ th"~ have tver p11ve. the S~ate of New Hampshn~ 
the exportation 'of lfiydroeleilric of "rights" it already possesse.d-1" 
energyj which is transifiitted aqoss e., to ensure that the Act it~elf 
the State line. This ~tuation '.has would .not b? read as . pre~mptmg 
been taken care of by the H~use otherwise valid state legislation. 
committee, and I ho1*3 when .you 
come to it, section 20'~ of part II, 
that you will grant 4s the privi
lege to continue, as ~ have been 
for 22 years, to exerc '"e our State 
right over the expor tion of hy
droelectric energy ansmitted 
across State lines but · roduced up 
there in the granite .hills of old 
New Hampshire." 7 · Cong Rec 
10527 (1935). 

From this expression of hope," New 
Hampshire concludes that Congress 
specifically intended to preserve the 
very statute vt issue here. 

Reliance on such isolated frag
ments of legislative history in <limn
ing the intenl or Congress i~. an ef;r
cise fraufht with hazard1 and "a 

7. Indee..lhad Congress intended § 2oi(b) to 
confer up~ tlu· states powcr.s which: they 
would have lacked in the absence of the fed
eral legislation, it would have been anoma
lous to speak in terms of "authority nO\\' 

exercised." ThiR lunguuge plainly assumes the 
prior existence of valid state authority; in 
addition, it appears to limit the saving effect 
of the provision to those few States in which 
the authority wa:i in fact ''exercised" in 1935. 

8. On the other hand, it would not have 

[5) To be sure, some Members of 
Congress may have thought that no 
further protection of state authority 
was needed.' 

[455 us 343] 
Indeed, given that the 

Commerce Clause-independently of 
the Fedora! Power Act-restricts the 
ability of the states to regulate mat
ters affecting interstate trade in hy
droelectric energy, § 20l(b) may in 
fact save little in the way of "law
ful" state authority.' But when Con
gress has not "expressly stated its 
intent and policy" to sustain state 
legislation from attack under the 
Commerce Clause, Prudential Ins. 
Co. v Benjamin, :128 US 408, 427, 
431, 90 L Ed 1342, 66 S Ct 1142, 164 

been at. all unusunl had (A:Jgress taken care 
that the 1935 enacttnent. l;t displace state 
authority in the urea, without consideration 
of the scope of that authority or the extent to 
which it n1ight he constrained by otht1r provi~ 
tiions of federal law. See Milwaukee v Illinois, 
451 US 304, 329, n 22 68 L .Ed 2d 114, 101 S 
c~ 1784 (1981). 

9, We need not speculate here as to the 
precise contours of§ 201(b)'s.Saving effect. 
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· 476 (1946), J hati no ;uthor- New . mpshire has sought to re-
it to rewrite i.ts lefisla on based on strict > e flow of ri:i~ately o.wned 
m e ~peculation 1'8 .. · .t •.·.· w.hat,, CoJ;I.-- and rl···oduced el. ectnc1ty m mter
gr, ss probably had m! mm1 S!l'e sta c<!mmerce, in a manner incon
Ut\ited States v ; PubFc ,ilitiJ.s sist t 'wilh the Commerce Clause. 
Comm'n of California, ,345 . S, lit Sec n 201(b) of the Federal Power 
319, 97 L Ed 1020, 73 S Qt 706 A~ oes not provide an affirmative 
(Jackson, J., concurring); see also i(i., r;1 .. of authorilv Lo the Slate to do 
at 311, 97 L Ed 1020, 73 S (Jt _70?. so .~ r these re~sons, the judgment 
W~ must construe § ~01~) as. it is of h~ Supreme Court of New Hamp
~1~ten, a!1d as 1~s legislative history sh e' is reversed, and the rnse is 
indicates it was rntended-as a stan- re/lianded for further proceedings 
<lard 

1

~nonpre-emption" clause.to nof inconsistent with this opinion. 

[455 us 344] 
IV 

[1c] We conclude, therefore, that 

10. Even were we to conclude that Congress 
intended § 20l(b) to override restraints placed 
on state regulatory power by the Commerce 
Clause, there would remain a substanlinl 
question whether the order of the New IJamp
shire Conimission was entitled to protection 
under that provision. Section 201(b) seeks to 
protect. only state regulation relating to the 
~·exportationn of hydroelectric power. How· 
ever, New Englo.nd Power cannot tenninatc 
its out..of-state transmission of hydroelectric· 
ity without substantial alterations in the re· 
gional transmission system to which its hy~ 
droelectric facilities are connected-altera
tions which the New Hampshire Comn1ission 
did not appear to contemplate would be made. 
Appeal of New England Power Co. 120 NH 
866, 876-877, 424 A2d 807, 814 (1980). The 
operative effect of the Commission's order 
would be to compel New England Power to 
enter into new wholesale contracts with New 

So ordered. 

---------
Jlarnpshire utilitiefl, at. rates llxeJ by the New 
IJampshire Comn1ission to reilect the "eco
nomic cost" of the conlpan.v's hydroelectric 
product.ion. Sec supra, at 3311, and n 3, 71 L 
Ed 2d, at 193. Appcl!nnts :irgue that such 
state fegulation is inco1npalible with Part II 
of the' Federal Power Act-which vests in the 
Federal Energy Regulatory Curnniission exclu
sive raten1aking juri::;diction river "t.he sah~ of 
electric eneri,.-y at wholesale irt interstate con1-
merce," 16 USC §§ 824(bl, 82·1d-824f (1976 ed 
and Supp IV) [16 USCS §§ 8'.!4(b), 824<l-824f] 
-and conflict.s directly with § 205(b) of the 
Federal Power Act, 16 USC § 824d(b) [16 , 
uses § 824d(b)J, which prohibits utilities from n: 
maintaining "any unreasonable difference in ~ 
rates . , . as between localiti<~s" \Vith respect 
to sales subject to federal juri:-.dict.ion. Given 
our holding that the New 1-lampshire Com
mission's order violates the Ct1n1n1erce Clnuse, 
we need not decide this iHsue. 

l 
1EDITOR'S NOTE 
% 

An annotation on HV dity, hnder commerce clause of Federal Constitution, of 
state restr.ictions on inte. late movement of goods, products, and natural resources 
originating frotn withins te-Supreme Court cases," appears p 890, infra. 
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TOWN OF SPRINGFIELD, VERMONT, 
and Vermont Public Power 

Supply Authority 

v. 

V. Louise McCARREN, Rosalyn L. Hunne· 
man, and Samuel S. Bloomberg, in their 
official capacities as members of the 
State of Vermont Public Service Board, 

'fown of Cavendish, Vermont, 

' 

Defendant-Intervenor. 

Civ. A. No. 82-157. 

,Urnlcd Slalcs D1slricl Courl, 
' D. Vermonl. 

Ocl. Jn, rnR2. 

Action was brought for declaralory 
judgment that Federal Energy Regulatory 
Comm_ission had exclusive jurisdiction over 
licensing of hydroelectric project on naviga
ble river anrl that Vermont Public Service 
Board's ruling that it had concurrent juris
diction to issue certificate of public good 
was beyond ils jurisdiction and void. On 
defendants' motion for preliminary deter
mination of jurisdictional issues and plain
tiffs' motion for summary judgment, the 
District Courl, Holden, Chief Judge, held 
that: (1) federal preemption issue arose un
der Constitution, laws or treaties of U nitcd 
Stales so "' lo establish that. Courl had 
fe<leral-queslion jurisdiction over the ac
tion; (2) action \Vas not within proscrip
tion of doctrine of sovereign immunity ex
emplified in Eleventh Amendment; (3) 
Board's ruling \Vas not to be given res judi
cata effect; (4) Anti-Injunction Act did not 
apply; (5) principles of equily, comity and 
federalism would not preclude Court from 
reaching merits of action; and (6) jurisdic
tion o.f FERC to act on application for 
license to develop project was exclusive of 
juris\ili···'cction assumed by majority of mem
bers iof Board over the improvements, 
work~, -facilities, features and elements of 
the project within such application. 

l. Federal Courts <i= 192 
Federal preemption issue, which \Vas 

raised in action for declaratory judgment 
that Federal Energy Regulatory Commis
sion had exclusive jurisdiclion over licens
ing of hydroelectric project on navigable 
river and that Vertnor1t Public Service 
Board's ruling that it had concurrent juris
diction to issue certificaLe of public good 
was beyond its jurisdiction and void, arose 
under Con'NLitution, Ja,,·s or treaties of {J nit.
ed Stales so as to establish that. federal 
I>istrict CQurt had fcdcral-que::;tion jurisdie
tion over ).he action; fact that the federal 
question cOuld possibly arise as a defense t.o 
some state court action would not deprive 
federal court. of juriscliclion. 28 U.S.C.A. 
§§ rn:n, 2201, 2202. 

2. Declaratory Judgment <=61 

Declaratory ,Judgment Act is intended 
to provide a tool to be UE,ed to test validity 
of propositions of federal \a\V if they are 
ripe and a justiciable controverscy exists. 
28 U.S.C.A. §§ 2201, 220:l. 

3. Declaratory .Judgment ~ 1 

f)eclaratory Judgment Act exists as in
strutnent to protect citizen against dangers 
and da1nagcs \vhich 1nay result front erro
neous belief as to his rights under slate or 
federal law. 28 U.S.C.A. §§ 2201, 2202. 

4. Civil Rights e= 11.5 
0 }{.ed!ining" is lllO!'t.gage Cl'(.~<lil (Jis('l'illl·· 

inalion based on cha!'act.cristics of the 
neighborhood surrounding the \Vould-be 
borrower's d\velling. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

5. Courts e= 107 

Fact that a Supreme Court justice 
failed to get three other justices to join him 
to grant certiorari did not establish that 
eight justices approved the lower court's 
reasoning. 

6. Federal Courts <i=26!1 

Motion for summary judgment gTant- Suit against individual members· of 
ed. Vermont Public Service Board for declara-
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tory judgment that Federal Energy Regula- ! righ'8 to be before plaintiffs resort to the. 
tory Commission had exclusive jurisdiction couris of the United States. 
over licensing of hydroelectric project on t See publication Words and Phrases 
navigable riVer and that the Board's ruling fj:r. ~t~er judicial constructions and 

h t 't h d t . . d" t' t . defm1tions. t a 1 a concurren JUr1s 1c ion ·o msue 0 
certificate of public good was beyond its 1 Courts =508(2) 
jurisdiction and void was not within ,.the Anti-Injurn,tion Act does not bar in
proscription of doctrine of sovereign immu- j ctllons against administrative actions of 
nity exemplified in Eleventh Amendment. a · tate court. 28 U.S.C.A. § 2283. 
U.S.C.A. Const.Amend. 11. 1 .• 4urts <ll=508(2) 

7. Federal Courts =269 
Illegal act.ion by state officials is not 

the ac,tion of the state for purposes of doc
trine of sovereign immunity exemplified in 
Eleventh Amendment. U.S.C.A. Const. 
Amend. 11. 

8. Judgment ~~641 
Vermont's Public Service Board's rul

ing that it had concurrent jurisdiction in 
regard to licensing of hydroelectric project 
on navigable river was not to be given res 
judicata effect in view of fact that Board's 
lack of jurisdiction was clear, that the juris
dictional determination hinged entirely on a 
question of law, that policy of federal prc
ernption was slrong and Lhat Board was 
administrative agency, rather than a court 
of limited jurisdiction. 

9. Judgment <Jo>489 

Where a st.:ile court exercises jurisdic
tion over a n1atter entrusted to exclusive 
federal jurisdiction, its judgment and any 
attempt to enforce the judgment may be 
nullities subject to collateral attack. 

10. Adrninistrative Law and Procedure 
~uoo 

Rulings of state adn1inistrative agency, 
\vhich takes jurindiction over a matter com
mitted to exclusive federal jurisdiction, are 
subject to collateral attack. 

11. Administrative Law and Procedure 
"=229 

"Doctrine of administrative exhaus
tion" requires that would-be litigants, who 
seek to challenge state adrninistrative ac
tion in federal court, are to make sure that 
the state in its final legislative action would 
not respect what the plaintiffs think their 

} Even if Anti-Injunction Act would pre· 
vJht federal court interference against 
some quasi-judicial proceedings of state ad
ministrative agencies, unless those proceed
ings are in rem the agency 1nust, at the 
Jeasl, have the power to enforce its own 
orders for the agency to be deemed a 
"court" \Vilhin meaning of the Act. 28 
U.S.C.A. § 2283. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

14. Courts G=508(2) 
Anti-Injunction Act did not apply so as 

to preclude federal DislricL Courl from 
reaching ntcrit.;; of action for declaratory 
judgment that Federal Energy Hegulatory 
Commission had exclusive jurisdiction over 
licensing of hydroelectric project on naviga
ble river and that Vermont Public Service 
Board's ruling that it had concurrent juris
diction to issue certificate of public good 
\Vas beyond its jurisdiction and void, in vie\V 
of fact that Board lacked power 11> enforce 
its orders and had not exercised in rem 
jurisdiction when it made such ruling. 28 
U .S.C.A. §§ 2202, 2283; 30 V.S.A. § 15. 

15. Courts =508(2) 
If aggrieved with a final state adminis

trative order, a party with a claim of feder· 
al right may pursue state remedies, or n1ay 
elect to proceed at once to federal courts to 
enjoin enforce1ncnt of the order. 

16, Federal Courts G=51 
Principles of equity, cotnity anrl feder

alism would not preclude federal District 
Court from reaching merits of action for 
declaratory judgment that Federal Energy 
Re&'ulatory Commission had exclusive juris
di'f-ion over licensing of hydroelectric 
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project on navigable river and that Ver
mont Public Service Board's ruling t.hat it 
had concurrent jurisdiction to issue certifi
cate of public good was beyond its jurisdic
tion and void, especially in view of fact that 
the challenge to Boarri's ruling \VaR predi
cated on supremacy clause and federal pre
emption. U.S.C.A. Const.Ari. 1, § 8, cl. 3. 

17. Federal <l,urts <1=42 
Abstentif is peculiarly inappropriate 

when federal! claim is that ihe state has 
been ousted :ffon1 jurisdiction. 

18. States "=4.10 
Federal jurisdiction over licensing of 

hydroelectric projects on navigable waters 
of ihe United States preempts state licens
ing authority. 

19. Electricity <S=8.4 
li,ederal Power Act's prov1s10111 which 

states that an applicant for a license from 
Federal Energy Regulatory Commission is 
to submit satisfactory evidence of compli
ance with state laws relating to use of 
water for power purposes, does not require 
compliance with any state laws, hut, rather, 
merely suggests subjects as to which FERC 
may wish to have some proof submitwd to 
it of the applicant's progress. Federal Pow
er Act,§ 9(b), 16 U.S.C.A. § 802(b). 

20. Electricity e-> 8.4 
States <>=>4.10 
Under Federal Power Act and su

premacy clause, jurisdiction of Federal En
ergy Regulatory Commission to act on ap
plication for license to develop hydroelectric 
project on navigable river was exclusive of 
jurisdiction assumed by majority of mem
bers of Vcrn1ont ~. blic Service Board over 
the improvementf works, facilities, fea
tures and elements of the project within 
such application. U.S.C.A. Const.Art. 1, 
§ 8, cl. 3; Federal Power Act, §§ 9(b ), 
lO(a), 27, 16 U.S.C.A. §§ 802(b), 803(a), 821. 

John Parker, Parker, Lamb & Ankuda, 
P.C., Springfi~ld, Vt., Richmond F. Allan, 
Duncan, Weinberg & Miller, P.C., Wash
ington, D.C.," Stephen Walke, Pawrson, 
Wa.lk~ & Prit, P.C., Montpelier, Vt., for 
plamtiffs. ! ~ 

f .: 

Harriet A. King, King: & King, Waits
field, Vt., fo1· defendants. 

Sarah E. Vail, Chester, Vt. and Joseph E. 
Frank, Paul, Frank & Collins, Inc., Burling
ton, Vt., for <lcfcndant-int<•rv<•no1·. 

MEMORANDUM Ol' DECISION 

HOLDEN, Chief Judge. 

Plaintiffs in this action :3cck a declaratory 
judgment that the Federal Energy Regula
tory Com1nission has exclusive jurisdiction 
over the licensing of the hydroelectric 
project they propose to build, and the Vcr-
1nont Public Service Boa1·d's order finding 
that it had concurrent juri8diclion lo issue a 
certificate of public good \Vas beyond its 
jurisdiction, illegal, and void. The defend
ant Public Service Board n1cn1bcrs and the 
defendant-intervenor To,vn of Cavendish 
contend the Public Service Board does have 
jurisdiction over the licensing of the 
project, but they urge the court not to 
reach that question. Tlrny argue that ab
sence of federal question jut'isdiction, the 
Eleventh Amendment, the doctrine of res 
j1ulicnl11, the Anti-Injuncllon Act, and prin
ciple:-; of equity, comity, and federalism pre
vent the court fron1 reaching ihe 1nerits of 
the case. The defendant:-; have moved for a 
prelimipary dclcnnination of the jurisdic
tional iSsucs, and the plaintiffs have moved 
for su~mary judgment. The court con
cludes that none of the jurisdictional barri
ers advanced by the Board members and 
Cavendish precludes declaratory relief on 
the tncrit.s, :uid the plaintiffs arc cntilfd lo 
sum1nary judgment. ·! 

BACKGROUND 

The Town of Springfield, Vermont, and 
the Vermont Public Pow~Supply Authori
ty have applied to the Fe •. ral Energy Reg
ulatory Commission (F'ER J) for a license to 
construct and operate a hydroelectric 
project near Springfield on t.hc Black River, 
a navigable river. FERC has taken juris
diction and is considering. the applic~tion. 
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On January 25, 1980, the !Town of Ca- project, "it cannot seriously be doubted that 
vendish petitioned the Vermo4t Public Ser- the federal preemption issue here 'arises 
vice Board for a declaratory ruling that the under th.e Constitution, laws, or treaties of 
Black River project was subject to the PubJ the United States' so as to establish federal 
lie Service Board's jurisdiction. The Town question jurisdiction under 28 U.S.C. 
of Springfield appeared as respondent be- § 1331." Town of SpJ"ingfield v. State of 
fore the Board, and the Concerned Citizens Vermont Envimnmental Board, 521 F.Supp. 
of the Black River Valley were allowed to 243, 248 (D.Vt.1981). 
intervene. In an order dated April 7, 1982,. 
and filed April 8, 1982, a majority of .the 
Public Service Board ruled, 2-1, that it had 
jurisdiction over the project. Petition of 
the Town of Cavendish, P.S.B. Docket No. 
4444 (April 8, 1982). The Board's order also 
forbade Springfield from commencing .. site 
preparation until the' Board had issufd a 
certificate of public good. Id., slip op. fl 4. 
Defendant Samuel Bloomberg was the dis
senting member of the Board. 

Springfield did not appeal the Board's 
ruling to the Vermont Supreme Court. On 
May 4, 1982, the plaintiffs brought this 
action against the Public Service Board. 
The parties filed extensive briefs, and on 
July 30, 1982, the court heard oral argu
ment on the defendant's application for a 
preliminary dctcr1nin:1tion of jurisdiction 
and the plaintiffs' motion forl summary 
judgment. On Augw1t 3, 1982$ the court 
granted the plaintiffs leave to afnend their 
complaint to substitute the indivi'dual Board 
me1n be rs as parties defendant. 

[2, 3] That the federal question present
ed here could possibly arise as a defense to 
some state court action is not controlling. 
"[l]f there is never [federal) jurisdiction 
when a state defendant has a dispositive 
defense grounded in federal la\v, the Anti
lnjunction Act would be surplusage." 
United ;Air Lines, Inc. v. Division of Indus
trial Sa(ety, 454 U.S. 944, 949, 102 S.Ct. 485, 
488, 70) L.Ed.2d 255 (1981) {opinion of 
White, lJ., dissenting from the denial of 
certiorafi). ~)le plaintiffs' claim here is 
that a f~deral fgency has exclusive jurisdic
tion. This isif proposition of federal law 
that the plain'tiffs have a right to test in 
federal court. The Declaratory .Judgment 
Act was intended to provide such plaintiffs 
as these a tool that they might use to test 
the validity of propositions of federal law-
assutningt of course, that a ripe and justici
able controversy exists for the court to ad
judicate. The Act "exists as an instr"1nent 
to protect the citizen against the da~gers 
and damages that may result from errone
ous belief; as to his rights under state or 

DISCUSSION federal la'\'.." Public Service C~mmis~ion v. 
c, Wycoff <J4, 344 U.S. 237, 250-'51, 73 S.Ct. 

L JURISDICTION AND RELATED IS- 236, 243, ~7 L.Ed. 291 {1952) (concurring 
SUES opinion offeed, J.). 

The court turns first. to the jurisdictional The w.vloff case is one of the leading 
challenges advanced by the Board members cases consttuing the Declaratory Judg-ment 
and the To\Vll of Cavendish as inlcrvcn()r, Act. In Wycofl~ a carrier of motion picture 

A. Federal Question Jurisdiction 

[I] The Town of Cavendish and the 
Public Service Board defendants urge that 
this court is \Vilhoul subject matter Juris~ 
diction. This argument must be rejected. 
As Judge Coffrin held in an earlier action 

j for declaralory and injunctive relief 
brought by these same plaintiffs against 
another Vermont state agency that sought 
to exercise jurisdiction over the Black River 

films and newsreels sought a declaratory 
judgment that it was engaged in interstate 
co1nmcrcc, and an injunction perpetually 
forbidding the Public Service Commission 
of Utah from jjinterfering" \Vith its activi
ties on routes authorized by the Interstate 
Commerce Commission. The plaintiff of
fered no cvidcnee at trial of any past, 
threatened, !}r pending interference, and 
Jimitcd its p,roo1 to showing that it was f ngaged rn tter,tate commerce. Id., 344 

i I I 
' ' t 
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U.S. at 240, 73 S.Ct. at 238 (opinion of thJ 
Court). The trial court found that nl, inter! 
ference had been made or threatenad. Id; 
Consequently, the Supreme Court he1d that 
there was no showing of that danger o( 
irreparable injury which is necessary to eq1 
uitable relief by injunction. Id. at 240-41, 
73 S.Ct. at 238. To the Court, it appeared 
that that plaintiff (the respondent on ap
peal) had "abandoned the suit as one for 
injunction but (sought] to support it as one 
for declaratory judgment." Id. at 241, 73 
S.Ct. at 239. The Court accordingly direct
ed its attention to the prerequisites for jur
isdiction in a declaratory action. 

The Court found the "disagreement" be
tween the parties was too "nebulous;'' id, at 
244, S.Ct. at 240: 

e compl4inant in this case docs not 
re est an ac\judication that it has a right 
to o, or to ljave, anything in particular. 
It e.• nol 1•t< a judgment f;/wl the Com
mi ion is iJif thout powe1• to enter an.v 
sp ific ordef or take any concrete rc1-ru
lat y step. It seeks simply to establish 
tha:, as resently conducted, respondent's 
car. 'age@of goods between points within 
as tell as without Utah is all interstate 
commerce. One naturally asks, "So 
what?" To that ultimate question no an
swer is sought. 

Id. (empha.•is added). 
Because the question as to whether the 

Wycoff Company was enga1ie<l in interstate 
commerce was too abstract, unripe, and 
meaningless except as a defense to a possi
ble state action, the Court ordered that the 
case shoul~ be dismissed. The opinion con
tains a wi.&,ly-quoted but somewhat ambig-

us dictul'Ji: 
Respomfnt here has sought to ward off 
possib!e\ction of the petitioners by seek
ing a d(\\!laratory judgment to the effect 
that he will have a good defense when 
and if that cause of action is asserted. 
Where the complaint in an action for 
declaratory judgment seeks in essence to 
assert a defense to an impending or 
threatened state court action, it is the 
character of the threatened action, and 
not of the defense, which will determine 

whether there is fedCral-question jurisdic
tion in lhe District Court. If the cause of 
action, \vhich the declaratory defendant 
threatens to assert, does not itself involve 
a claim under federal law, it is doubtful if 
a federal court may entertain an action 
for a declaratory judg1ncnt establishing a 
defense to that clairn. This is dubious 
even though the dcclat·atory ro111plaint 
sets l'orlh a claim of federal right, if that 
right is in reality in the nature of a 
<l~fcnsc to a threatened cause of action. 

Id;· t 248, 73 S.Ct. at 242. 
lile the Court <lid no rnorc than express 

dou ,, s about the existence of federal ques
tionlijurisdiction in such cases, see United 
Air ~Lines, Inc. l'. Division of Industrinl , 
Saf4fy, supr:i, 454 U.S. at 949-50, 102 S.Ct. 
al 418 (opinion of White, .J., dissenting front 
the ~enial of certiorari), lower courts have 
sincci adopted the dictum as a basis for 
hol<tiig that no federal question jurisdiction 
exisfd in particular settings. There is, 
ho\V~cr, a split of authority on the proper 
intcr]irctation and application of the Wy
coff dictum. Some courts have held that, 
\Vhile federal question jurisdiction is lacking 
where the declaratory plaintiff seeks a dec
laration of federal rights that has no mean
ing apart from a state court action, federal 
question jurisdiction does exist where the 
declaratory plaintiff ha:;; an actual and 
pre:-;cnt controversy with the declaratory 
defendant and seeks a declaration of feder
al la\v that has 1ncaning independent of any 
state case, even though the federal right 
might also be asserted as a defense in a 
state case. In cases \Vhcrc the declaratory 
plaintiffs challenge slate regulatory 
schemes on federal pree1nption grounds, 
these courts hold that federal question jur
isdiction exists if there is a ripe and justicl
ablc controversy and the declaratory plain
tiffs are subject to conflicting state and 
federal regulation, even though the declara
tory plaintiffs may be defendants in state 
court actions. A second hotly of precedent 
holds that federal preemption can only be in 

. the nature of a defense to a state court 
action and plvides no independent basis 
foi· federal qu stion jurisdiction in a suit for 
a declaratory udgment. 

I 

I 
' 
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The·.' First. and .. Fifth ~ir.cuit~, a?d, with l~ ... ill. ); Conf_ere_nl' of Federal Savings :m~ 
one llJPerration,. the Nmth C1rcmt, have Lpiln Assoc1at10n v. Stem, 604 F.2d 1256, 
adop~d the fitst appro:fch; the Sixth, l:'!Ji9 (9th Cir.19 ), afrd mem., 445 U.S. 
Eighth, and Telth Circuit§ hav11 hewed to 921, lOfS.Ct. 1304, 63 L.Ed.2d 754 (1980); 
the latter approach; ~he '!fhird Circuit, af- and Ra Packing Co. v. Becker, 530 F.2d 
ter expressly reservtg dj·· .cisim), also aii- 1295 (9 · . Cir.1975), aff'd sub nom. Jones v. 
pears to have taken the . atted approach; Rath Picking Co., 430 U.S. 519, 97 S.Ct. 
and the Second Circuit h appfrently not 1305, 5lfL.Ed.2d 604 (1977); but cf. United 
yet spoken.' See First F.!deral Savings & Air Lin~s, lnc. v. Division of Industrial 
Loan Association v. Greenwald, 591 F.2d Safety, 633 F 2d 814 (9th Cir.1980), cert. 
417, .423 n. 8 (!st Cir.1979); Braniff Inter- denied, 454 U.S. 944, 102 S.Ct. 485, 70 
national, Inc. v. Florida Public Service Com- L.Ed.2d 255 (1981). C(JI}tra, Exxon Corp. v. 
mission, 576 F.2d llOO, 1104-06 (5th Cir. Hunt, 683 F.2d 69 (3d Cir.1982); Michigan 

I.__ wfite the court has been unable t9 locate any 
Second Circuit case discussing fedet.al question ! 

jurisdiction in a declaratory suit fhallenging 
state regulation on the ground of (ederal pre
emption, another case n1ay provid,e son1e in
kling of how it might rule. In War1ier-Jenkin
son Co. v. Allied Chernica/ Corp., 567 F.2d 184 
(2d Cir.1977), the Second Circuit dealt with a 
related problem of federal question jurisdiction, 
and took a somewhat broader view of jurisdic
tion than other courts have done. Warnl'r-Jen
kinson was a licensee's challenge to the validity 
of a patent. The Third Circuit had previously 
held that a licensee could not bring suit in 
federal court for a declaration of patent invalid
ity when the licensor had lhreatcncd to bring 
suit for breach of the licensing agreement. 
Thiokol Chemical Corp. v. Burlington Indus
tries, Inc., 448 F.2d 1328 (3d Cir.1971), cert. 
denied, 404 U.S. 1019, 92 S.Ct. 684, 30 L.Ed.2d 
668 (1972). Under these circumstances, the 
Third Circuit held, invalidi~y of the patents at 
issue could only arise as ii defense to a state 
law suit. Id., 448 F.2d at '1330-31. The D.C. 
Circuit subsequently critictzed the holding in 
Thiokol Chemical Corp, as being "of questiona
ble force." Hanes Corp, v. Millard, 531 F .2d 
585, 594 n. 8 (D.C.Cir.1976), The Second Cir
cuit, in Warner-Jenkinson, did not definitively 
adopt the ~osi~ion of either the Third i· cuit or·. 
the D.C. C1;rcu1t: 

If the plaintiffs were seeking a decla ation of 
their rigfi)t to assert patent invalidity as a:; 
defense fo a contract- action for royalties,\_ 
which itself could not be brought in fcdt•ral} 
court [citations omitted], one ~ght concludei 
that no 'arising-under' jurisdi. tion would bei 
present. See Thiokol Cbe111ic Corp. v. Bur· ,1 

lingto11 Industries [citation {>mitted]. See 
also Hanes Corp. v. Millard,: 174 U.S.App. 
D.C. 253, 531 F.2d 585, 594 95 n. 8 ( 1976). 

Warner-Jenkinson, supra, at 18$.-87. But the 
court found it unnecessary to take sides be
cause in Warner-Jenkinson there was no 
breach of contract suit pending in state court, 
and the declaratory defendant., could either 
bring a contract suit in state coUrt or a patent 
infringement suit in federal court. Thus patent 
invalidity, while a possibk deferise to a state 

549 F,SIJpp.-26 

suit, also cr~at6d federal question jurisdiction. 
Id. af!il87. 

The Second;;, Circuit cited Skelly Oil Co. v. 
Phillips Petrolfum Co,, 339 U.S. 667, 671-72, 70 
S.Ct. 876, 87~ 94 L.Ed. 1194 (1950), for the 
thesis that "aitaction for declaratory judgment 
may be brOugfjt iri federal court ordinarily only 
if there would:~ist a basis for federal jurisdic
tion in a coer~ve action between the parties." 
Warner-Jenkiri§on, supra, 567 F.2d at 186. The 
Skelly Oil Co. ~urt had articulated the point in 
this way: 7, 

Prior to [thJDeclaratory Judgment Act], a 
federal cour would entertain a suit on a 
contract on!' if the plaintiff HSl<t~d for an 
irnmedlately enforceable remedy like money 
damages or an injunction, but such relief 
could only be given if the reQuisites of juris
diction, in the sense of a federal right or 
diversity, provided foundation for resort to a 
federal court. The Declaratory Judgment 
Act allowed relief to be given by way of 
recognizing the plaintiff's right even though 
no immediate enforcement of it was asked. 
But the requi~ites of jurisdiction-the limited 
subject matt,.s which alone Congress had 
authorized tije District Courts to adjudi
cate-were not impliedly repealed or modi
fied. 

Skelly Oil {:'o., supra, 339 U.S. at 671-72, 70 
S.Ct. at 87~. The Harvard Law Review note 
cited with itlJparent approval in Skelly Oil Co., 
id. at 674, 7t S.Ct. at 880, suggested that feder
al jurisdictiln over a declaratory suit is proper 
where a cotrcive cause of action had already 
accrued to tither party, "or if it is relatively 
certain thatii coerciVe [federal court] litigation 
will eventually ensue between the same parties 
if a declaration ls refused." Developments in 
the Law-.iieclaratOry Judiiments-1941-1949, 
62 flarv.L.Rcv. 787, 794 (W49). 

Adopting this Hne of analysis, the court finds 
it need not determine at this point whether the 
plaintiffs cuyrently have a good coercive cause 
of action-tl;1at is to say, whether they are now 
entitled to I4Junctive relief-because it is rela
tively certairi that in the absence of declarato_ry 
relief, the plajntiffs would e-ventually satisfy the 
prerequisite~- for injunctive relief. 
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Savings and Loan League v. Francis, 683 
F.2d 957, 961-62 (6th Cir.1982) (2-1) 2; 

Lawrence County v. State of South Dakota, 
668 F.2d 27, 30-32 (8th Cir.1982); Home 
Federal. Savings and Loan' Association v. 
Insura1(~e . Department, 571; F.2d 423, 426 
(8th Cir.1978); cf. Madsen1 v. Pmdential 
Federal Savings & Loan Association, 635 
F.2d 797, 803--04 (10th Cir.&980), cert. de
nied, 451 U.S. 1018, 101 S.Ct. 3007, 69 
L.Ed.2d 389 (1981). Seel/sf> Trent Realty 
Associates v. F'il'st Federl/ S;wings & Loan 
Association, 657 l'.2d 29, 34 (3d Cir. 981) 
("We .need not decide wheth.er an or 'nal 
action by First F. deral in 

2

hich th~, orn-

regulations and s · ght <lee! atory and in
junctive relief o~ the gro d of federal 
preemption could {be mainw. ed ip federal 
court"); cotnparc A.JJegheny l:\.irlin .. ~s, Inc.1 v. 
Pennsylvania Public Uli/itt Commissiqn, 
465 F.2d 237, 241 (3d Cir.197 ), cert. denidd, 
410 U.S. 943, 93 S.Ct. 13tl7, 5 L.Ed.2d 609 
(1973) (dictum implying no ~deral jurisdic
tion would exist but for d' ersi'J of par
ties), with National State B . k v.J.;ong, 630 
F.2d 981 (3d Cir.1980) (ass· mind jurisdic
tion sub si/entio 011 facts virlually identica~ 
to those of Conference of ~e. ~era) Savingt 

,. ' 't 

2. The majority in Michiga11 Sjtr."·ngs and Load 
League, supra, cited Willlan1s Fir.'st Federal 
Savings and Loan Association o lington, 651 
F.2d 910 (4th Cir. 1980}, for· t e proposition 
that the Fourth Circuit has Joined .the Eighth 
and Tenth Circuits in holding that federal pre
e1nption cannot fonn the basis for a declarato
ry action in the federal courts. See Michigan 
Savings and Loan League, supra, 683 F.2d at 
962. This interpretation of Williams is highly 
questionable. The Fourth Circuit, in Williams, 
in fact took jurisdiction over the case but found 
it unnecessary to· reach the question of federal 
preein_ption because itresolv~d the SUit on state 
1,aw ground'i. Willi11111s, sUpra, 651_ F.2d at 
921-23. While the _-William~ court expressed 
sonie-doubts as to, federal qdestion--jurisdictfon 
in the case, it proceeded on the belief that all of 
th~ cases consolidated for:'.- decision properly 
raised a federal question. ld. at 913 n. 2. In
deed, the Williams case was:fited by the appel
lee, First Federal, in Trent Realty Associates v. 
First Federal Savings and \Loan Association, 
657 F.2d 29 (3d Cir. 1981), as support for the 
proposition that fi!!deral qu'estion jurisdiction 
existed In that case,-ln which'First F'ederal had 
won a sun1mary judgment on the merits in the 
district court. The fird Circuit found it diffi-

~ 

and l.,oan Associations v. Stein, supra., in 
which the Ninth Circuit upheld jurisdiction, 
and Michigan Savings and Loan League v. 
Francis, supra, in whieh the Sixth Circuit 
found there was no jurisdiction). 

In F'irst F'ederal Savings & Loan Associa
tion v. Greenwald, supra, the First Circuit 
held that federal question jurisdiction exist
ed where the declaratory plaintiffs sought 
an adjudication that certain MasHachusetls 
banking legislation was preempted by the 
Real Estate Settlement Procedures Act of 
1974, 12 U.S.C. § 2li01 el seq. In Lhal case, 
First Federal had been sued in slale court 
by the l\1assachuseiiH Comn1issioncr of 
Banks, and had rcinovcd that action lo fed
eral court. Ii'irst Federal filed a counter
claim in federal court.. seeking a dcclaralory 
judgment that the state legislation had 
been preen1pted ..... In addition, First Feder
al, together with a number of other savings 
and loan associations, instituted a separate 
civil action also praying for a declaratory 
judgment of preemption. The two lawsuits 
\vcrc consolidated for hearing and dtci:;ion. 
While the First Circuit considered the qtfus
tion \Vhether the Con1missioner's state ac
tion had been properly rc111oved "not easy," 
id. at 423,3 it found that question unneces-

cult to parse the Williarris decision. Trent Re· 
alty, 657 F.2d at 35. 

3. There is a split of authority as to whether 
removal jurisdiction exists where the defendant 
contends that the plaintiff's state law claims 
have been pree1npted by federal law. Among 
the cases upholding rernoval jurisdiction under 
such circumstances are Avco Corp. v. Aero 
Lodge No. 735, 390 U.S. 557, 88 S.Ct. 1235, 20 
L.Ed.2d 126 (1968) (state court suit seeking 
injunction against strike in violation of "no· 
strike" provision of collective bargaining agree
ment held properly removed to federal court; 
suit deemed to arise under § 30 l of the Labor 
Management Relations Act, which preempts · 
state law); Norlh Davis Bank v. First National 
Bank of Layton, 457 F.2d 820 (10th Clr.197?) 
(State suit for il\!Unctlon against constructidn 
of branch bank allegedly in violation of Utah 
banking law held properly removed because 
definition of "branch bank" arises under feder
al law); Johnson v. England, 356 F.2d 44 (9th 
Cir. 1966), cert. denied, 384 U.S. 961, 86 S.q. 
1588, 16 L.Ed.2d 674 (1!166) (state suit seeking 
order compelling arbitration of 1abor dispute 
held properly removed because federal labor 
law preempts state law); Teamsters Local Un· 

I 

, 
-- J;,, 
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sary to decide, since "[t]he matter of pre- forcement a1tions to the sbjte courts, but it 
emption and related federal issue~ were the later refu~cd to dismiss Rj:h's de~laratory 
fo?al point of the <lec~ara:'"? !~u~gment s~its. 1M Nj~th. Circ~it · firme'l:he ?is
smt, hence federal quest1on .. Jur1Sd1ct1on ex- tr1ct ci·. r.··.t's IJUnsd1ct10na deter mation. 
isted in that case under ant analysis." Id. Rath, s ra, 130 F.2<l at 1. 2-03. 
(footnote omitted). · • . 

The Iirt Appeals m th c trasted 
Similarly, in Rath Packing Co. v. Becker, the case with 1iandler v. ryan, 5 F.2d 

supra, the Ninth Circuit held that the dis- ( h. c 197 ) " 'ed 5 Us . . . 1045 lOt . . 1 , cert. iiem , . . 
trict court had federal question junsdict10n 1049, 9z. ic 1310, 31 L.Ed.Jl 5 (1972). 
over ~a suit in which a ba\on processor In Chah.d , 'Bryan had b. ugh. 8 libel 
souglft declaratory and inji:·•nctive relief 

action ~ga Chandler, a ited States 
against the enforcement o California's ~ 
meat labelling laws on the !,>Toun<l that they district~udge, in state court. O'Bryan al
were preempted by the Wholesome Meat leged that Chandler had lib led him in 
Act of 1967, 21 U.S.C. § 601 et seq., and a statements made to a newspapir. Chandler 

removed the action t.o federal Jhurt, but the federal regulation promulgated thereunder. -r 
As in First Federal Savings & Loan, supra, fei]eral district court, finding tjat the state
the course of events began with state en- m~nts were not made in the cote of Chan
foreement efforts. State officials first or- dl<f's official duties or under :the color of 
dered 84 lots of Rath bacon "off ~ale" for hisl ffiee, remanded the case t6 state eourt, 
short weight. Subsequently, thfl' com- sin there was no diversity of citizenship. 
menced Htigation in two state ~urts to Af r O'Bryan won a verdict in slate court, 
enforce the state meat weight labelling law. Ch <lier sued in federal court for a declar
Rath removed both actions to fcc)ral dis- ato judgment to set aside the stale judg
t.rict court anti also filed t\VO de - aratory me The 'fcntfi Circuit, rcvcrsf1g the 
judgment actions in federal distri'- t court. trial court, held that the fedcralfr courts 
After the filing of the declaratory con1- lacked subject !1ftter jurisdiction',. since 
plaints, the district co:Urt remanded the en- "Judge Chandler'srssertion of judicial hn-

ion No, 116 v. Farg~-l'vloorhead Automobile 
Dealers Association, 459 F.Supp. 558 (D.N.D. 
1978), rev'd on othrrfgrounds, 620 F.2d 204 
(8th Cir.1980) (state $ult for enforcen1ent of 
labor arbitration aw~rd held properly re
moved); First Fedcn1l ~livings & Loun Associa
tion of Jackson County'.\v. First Federal Savings 
& Loan Association of'.liu11tsville, 446 F.Supp. 
210 (N.D.Ala. l 978) (st3te suit expn~ssly based 
entirt'ly upon stole nn4 ronunon law ol' tuifnlr 
con1petition held proWrly ren1oved because 
law of unfair competiti~n between federal sav
ings and Joan associatipns was preempted by 
federal regulations); ttnlc of' Ne\V l'otk v. 
Local 144, 410 F.Suif>. 225 (S.D.N.Y.1976) 
(state suit founded on state statutory and con
stitutional provisions 6eld properly temoved 
because federal law h·ad preempted the la\V 
relating to strikes agaihst health care_ institu
tions); and Rettig v, Arlington Heights.Federal 
Sa\•ings and Loan Association, 405 F.Sl\pp. 819 
(N.D.111.1975) (state suit charging brea6h of fi
duciary duties and improper diversion 4r funds 
under state law held properly removed ~ecause 
federal law relating to federal savings ajld loan 
associations was preem'Ptive). ~ 

Other cases hold to the contrary, *t Na-
tional Bank of Aberdeen v. Aberdeen tional 
Bank, 627 F.2d 843 (8th. Cir.1980) (st suit 

relying on state la\v of unfair competition held 
improperly reinoved; federal preernption of 
banldng regulations is only in· the rwture of a 
defense to the state suit); Staie v. American 
League of Professional Baseball Clubs, 460 F.2d 
G54 (9th Cir. 1972) (state ease alleging viola
tions of state and federal antitrust laws held 
improperly removed; since the stale court had 
no jt1risdiction over federal antitrust claims, thr 
federal court could h:ive no judsdiction on r<~
moval of those claims; as for state antitr~1st 
claims, ''federal preemption is a matter of de
fense to a state la\V claim, and not a ground for 
removal,'' id. at 660); Ma1'quelU1,Natlona/Bank 
of Minneapolis v. First National Bank of Oma
ha, 422 F.Supp. 1346 (D.Minn. !976) (state.suit 
alleging, inter a.lia, violation of Minnesota :-usu
ry law held improperly Temoved; conten:don 
that federal regulation of national banks 
preempts state law was a matter of d(lfens'e); 
State of Ne\v York v. Loca.1115, 412 F.Supp. 
720 (E.D.N.Y.1976) (if the plaintiffs claim de· 
pends upon the continued vitality of state labor 
law, contention that f_ederal labor Ia\V had pre
empted the field was not enough to support 
removal). 

Whatever the proper resolution of this issu~ 
may be, removal jurisdiction is not implicated 
in the instant case. 
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mun y [was] 'in reality in the nature of a 
defe e' to that suit." Id., 445 F.2d at 1056. 

T Rath court distinguished the two 

nlike Chandler, Rath's claims have vi
ta ty in the absence of the litigation in 
st.le court; Rlh hap the right to a 
federal forum fore the institution of 
the state court a}ions. Chandler's feder
al claim was ptlfely in the nature of a 
defense to the'' libel action. Brought 
without reference to the underlying state 
court proceeding, Chandler's claim '1iuld 
be a useless gesture: no one woulct!lbirc 
whether Chandler acted under the protec
tion accorded by the court" to his office if 
O'Bryan had refrained from suing him. 
That Rath's claim is or can be the basis 
for a defense to the state court actiOns 
states a mere truism; the test is whether 
Rath has created a federal controversy 
where none existed or is seeking an adju~ 
dication of a claim which is essentially 
meaningful bnly when pleaded as a de
fense to thf, particular pending state 
court action~ 

Rath, supra, 5~0 F.2d at 1305-06 (footnote 
omitted). Beel.use Rath was subjected to 
conflicting stale and federal requirements, 
there was a rij:>e and on,going contr9versy 
that gave rise ~o federal question jurisdic
tion. The Sup~eme Court, in affirmirtg the 
Ninth Circuit 4n the merits, did not deem 
the defendanft' jurisdictional objections 
worthy of disclfssion. Despite the fact that 
the jurisdictio~l issue had been raisM be
low and was 4ddressed ;at length 'E the 
Court of Appeals, see id

1
. · 530 F.2d at.11302-

06, both the Supreme rt majoriW and 
Justices Rehnq~ist and .·.ewart, disslnting 
in part, proceeded dire ly to the 'merits 
without questioning ju , , diction ov~r the 
case. Jones v. Rath Pac nng Co., supra, 430 
U.S. 519, 97 S.Ct. 1305, ~ L.Ed.2d 604 pas-
sim. ,, 

[4] The reasoning of'. another panel of 
the Ninth Circuit in Con'ferencc of Federal 
Savings and Loan Associations v. Stein, su
pra, was similar to that of the Court of 
Appeals in Rath. Stein was a challenge to 
state uanti-redlining11 regulations. uRedJin-

I 

i_ng" i_s 1nortgage cr€dit Jiscri1ninalion 
based on the characteristics f>f the neigh
borhood surrounding the wo~d-be borrow
er's dwelling. The Federal, Home Loan 
Bank Board had promulgated anticredlining 
regulations implementing the Home Own
ers' Loan Act of 1933, 12 U.S.C. § 1461 et 
seq., an<l various federal civil righlH stat
utes. California also adopted a statute that 
set up a detailed anti-redlining regulatory 
scheme. The plainliffa, all federally char
tered savings and Joan associations, sued for 
a declaratory judgment Lhal the California 
tibusing Fi;utncial Discri1ni~ttion Act of 
1977, as applied lo ihc1n, vvas ;preempted by 
fc'dcral legislation andl regulations, The de
fendant contended there \Vas no federal 
question jurisfliclion because prccm1ltion 
was only a defense to a potential state case, 
citing Public Service Con1111ission v. Wycoff 
Co.,· supra. The court rejected this conten
tion, distinguishing \~ycoff on the ground 
that in that case "there \V~lS no proof of any 
threatened or probable act by the stale 
co1nmission which might cause the irrepara
ble injury essential to equitable relief or 
which could serve to create the actual con
troversy ncccs..o;;;ary for declaratory judg
ment jurisdiclion." Stein, supra, 604 F.2d 
at 1259. The Stein court noted that, as in 
First Federal Savings & Lo11n, supp, 
"'Both the state and federal regulati4ns 
[were] currently in effect, subjecting the 
associations to conflicting requirements/" 
and accordingly "[a]n actual justiciable con
troversy [was) thus presented." Stein, su
pra, 604 F.2d at 1259. On appeal, the Su
preme Court surnmarily affirmed. Stein \!. 

Conference of F'ederal Sal'ings and Loan 
Associations, 445 U.S. 921, 100 S,Cl. 1304,' 63 
L.Ed.2d 754 (1980) (mcm.), 

i 
In Branif!mfnternational, Inc. v. P1!01~'da 

Public Scrvie~ Commission, supm, the Fifth 
Circuit \Vas ~lso called upon to construe 
Wycoff. 'rhe district court had dismisi;ed 
the case for want of subject matter juris!!ic-

' tion, so the only question on appeal was tt.he 
existence vcl non of federal qur.sbj.'on jf·iR
diction. The facts were similar tq thosr of 
the instant case. The plaintiffs! six fair
lines, were required under feder*l law to 
obtain HCertificates of Public Convenience 

I 
I 

' I 
t 
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land Necessity" from a federal agency, the the Wycoff dictum to sustain dismissalstor 
Civil Aeronautics Board. The Florida Leg- lack of subject mallcr jurisdiction, "H -
islature passed a statute subjecting airlines ever, the only common threat [sic j app r
to further regulation by the defendant ing in these cases is the dearth of <l!scussion 
Florida Public Service Commission. One of and analysis." Id. The court proleded to 
the plaintiff airlines had failed to comply identify several features of the Wjll'off case 
with a Florida Public Service Commission that limit the applicability of its dictum: 
rule regarding notice of change of schedule. The Wycoff Court, with the benefit of a 
A state-certified airline filed a complaint full trial record, had determined on the 
before that body, which then issued an or- merits that no injunction could issue, 
der that the offending airline, Southern since there was "no proof of any threat-
Airways, Inc., show cause why it should not ened or probable act of the defendants 
be fined or ordered to cease and desist from \Vhich might cause the (requisite] irrepa-
thc offending conduct. Southern, instead rable injury." In the present case the 
of complying with the show cause order, state through the Commission, already 
joined with five other airlines in filing suit had ~et in n1otion the very regulatory 
against the Commission and its individual processes whoso conslitutionality was 
members in federal district court for declar- challenged through appellants' suit. As 
atory relief that the State regulatory developed by the pleadings and other 
scheme violated the Supremacy Clause, the matters thus far a part of the record, it 
Commerce Clause, and the Due Process and simply cannot be said that injunctive re-
Equal Protection Clauses of the Fourteenth lief is foreclosed here Wi it \Vas in W;rcoff. 
Amendment. The con1plaint also sought an Appellants' suit, therefore, cannot l>c 
injunction again~it enforcement of lhc slate charactcri:t.cd as nothing niorc than an 
regulatory plan. attempt Hto \vard off possible action of 

The district court, relying on Wycoff, dis- the appellees by seeking a declaratory 
missed the case: judgment lo the effect that [they] will 

[P]laintiffs have failed to 1nake out a case have a good defense when and if'" that 
for federal-question jurisdiction. This ac- action is taken. 
tion seeks merely to obtain for plaintiffs Nor can it be dpubted that these appel-
a federal defense t.o the action pending lanls, whose stan~ing in this matter can-
bcfore the Florida Public Service Com- nol seriounly Uef questioned, have not 
mission. The cause of' action which de- presented a true tease or controversy" as 
fcndanls threaten lo institute will involve required by Artitlle Ill. That defect un-
only an issue of slate law-whether clouhtedly played a crucial role in the 
plaintiffs should be required to comply judicial demise of the Wycoff plaintiff's 
\vith the PSC's notice provision. That n claitn. Herc, howcver1 the circumstances 
defense based on federal law will be as- show that "there is a substantial contro-
scrted is immaterial lo the jurisdiction of 
this court. 

Quoted in Brnniff International, id., 576 
F.2d at 1103. 

The Fifth Circuit, speaking through Cir
cuit Judge Elbert Tuttle, reversed. At the 
outset, the court noted that uduring the 26 
years since its decision in Wycoff, the Su
preme Court has never invoked the ration
ale [of the dictum in Wycoff] to obtain the 
result reached by the district court here." 
576 F.2d at 1104. Judge Tuttle conceded 
that several courts of appeals had relied on 

versy, between parties having adverse le
gal interests, of sufficient immediacy and 
reality to warrant [relief]." 

Id. at 1105 (citations and footnote omitted) 
(bracketed text supplied by the Fifth Cir
cuit). 

The Fifth Circuit concluded: "That ap
pellants' constitutional claim is or may be a 
defense to the Comrnission's actions states a 
mere truism; it is not, under the circum
stances, a limitation upon the power of the 
district court to entertain the controversy 
before it." ld. at 1106. It held that where 
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a party seeks declaratory and injunctive 
relief against the enforcement of an uncon- . 
stitutional state statute, if the other re
quirements for the taking of federal ques
tion jurisdiction are met, the "mere fact 
that the constitutional claims might be 
raised before a state adn1inistr·ative body 
charged with enforcement of the statute 
does not alone deprive the court of jurisdic
tion." Id. (footnote omitted).' 

Those courts of appeals that have hel<l 
federal preemption cannot form the basis 
for federal question jurisdiction in a declar
atory action have rested their decisions on 
the ground that federal preemption was 
'actually' in the nature of a defcnflc to a 
state law clairn. E.g., United Air Lines, 
Inc. v. Division of Industrial Safety, supr:l, 
633 F.2d at 817 ("United's allegations of 
federal question jurisdiction in this appeal 
remain defensive in nature"). This reason
ing proves too much. Parties who object to 
stale statutes, regulations, or administra
tive rulings on Supremacy Clause or other 
federal law grounds frequently prefer to 
bring anticipatory challenges, for declarato
ry or injunctive relief, or for both, rather 
than await the opportunity to make their 
defense in state enforcement actions in 
which they face the danger of punishment 
should their objections turn out to be ill
founded. Cf. Ex parte Young, 209 U.S. 123, 
165, 28 S.Ct. 441, 456, 52 L.Ed. 714 (1908). 
All such anticipatory, declaratory and in
junctive actions are essentially "defensive 
in nature." NonethelcsR, if the controversy 
is ripe and justiciable, the federal courts 
have jurisdiction to declare the rights of the 
parties. 

In the Uni led Air Lines case, supra, Unit
ed Air Lines brought suit to enjoin the 
enforcement of California health and safety 
regulations at United's facilities at the San 
Francisco International Airport. United al-

4. Here~ the plaintiffs' Supremacy Clause chal
lenge is not directed at a state statute, but at an 
administrative ruling. This distinction does not 
make the Fifth Circuit's analysis Inapplicable~ 
Moreover, though plaintiffs seek only declara
tory relief, plus "such other and further relief 
as is just and appropriate," it is "relatively 
certain," see above, note 1, that in the absence 

' leged that the jurisdiction of the Federal 
Afiiation Agency over their facilities was 
eJclu'sive, and that California la\v \Vas prc
eriipl#d. The Court of Appeals reversed the 
distr(ct court's grant of a prclirninary in
junc~ion. Without citing either Conference 
of F€deral Savings and Loan Associations v. 
Stein, supra, or Rath P:1cking Co. v. Becker, 
supra, ~oth of \vhich were recent Ninth 
Circuit 1>rcccdcnts that had been affirmed 
by the Supreme Court, the court held there 
was no subject matter jurisdiction. "It is 
Hornbook Law jthat federal jurisdiction 
must affirmatively appear in the con1-
plaint.11 United Air Lines, supr11, 633 F.2d 
at 815. "It is not enough that a federal 
qucslion appears in the co1nplaint as an 
anticipation of or reply to a probable de
fense [citations omitted], or that the claim 
asserted iR in the nalurc flf a defcn~e to a 
threatened or pending aclion." Id. at 816-
17. 

The SuprenJ<~ Court denied certiorari. 
United Air Lines, Inc. v. L>ivision of Indus
trial Safely, suf)l'a, 454 U.S. 944, 102 S.Ct. 
485, 70 L.Ed.2rl 255 (1981). Justice White 
dissented from this disposition of the case. 
He considered the Ninth Circuit to have 
11confused two distinct lines of reasoning." 
Id. at 946, 102 S.Ct. at 486 (opinion of 
White, J., dissenting from the denial of 
certiorari). One of those lines was the fa
miliar rule in the Mottley case, Louisville & 
Nashville R. Co. v. Mollley, 211 U.S. 149, 29 
S.Ct. 42, 53 L.Ed. 126 (1908), that a plaintiff 
cannot get in lo federal court on the basis of 
a federal defense the plaintiff expects the 
defendant to assert: 

In each of the above cases [Mottley, Ten
nessee v. Union and Phmters Bank, 152 
U.S. 454, 1~ S.Ct. 654, 38 L.Ed. 511 (1894); 
Metcalf vl Watertown, 128 U.S. 586, 9 
S.Ct. 173, ~2 L.Ed. 543 (1888) ), the feder
al plaintiff's cause of action against the 
defendant' was not grounded in federal 

of declaratory relief the plaintiffs would even~ 
tually have a coercive cause of action for equi~ . 
table relief since, as in Braniff Intemational, 
here the Public Seryice Board "already had set 
in 1notion the_ very regulatory processes" 
whose constitutionality is challenged. Id., 576 
F.2d at 1105. 

I 
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law; he merely sought to adjudicate the federal law, the Anti-Injunction Act 
validity of an anticipated defense to his would be surplusage. Under this theory, 
action. Here, United's complaint, as I all such litigants would be required to 
read it, included the claim that under pursue their federal claims in state court. 
federal law the Federal Aviation Admin- Perhaps they should, but that is not what 
istration had exclusive jurisdiction to the present jurisdictional statutes and our 
oversee safety at airline maintenance fa- cases construing them require. 
cilities and therefore, under the suprema
cy clause, state regulation was foreclosed. 
No part of this claim was grounded in 
state law. 

United Air Lines, Inc. v. Division of Indus
trial Safety, supra, 454 U.S. at 947, 102 
S.Ct. at 487 (opinion of White, J., dissenting 
from the denial of certiorari). 

The second line of reasoning, Justice 
White wrote, "substantially misread [the 
Supreme Court's] previous cases on v.1hen 
the 'defensive' character of a f cdcral ques
tion is insufficient to create federal-court 
jurisdiction.'' Id. at 946, 102 S.Ct. at 486. 
He construed the dismissal in Wycoff to 
have resulted "because the federal claim 
was too abstract, anticipatory, and not ripe 
for decision." Id. al 949, 102 S.Ct. at 488. 
He criticized the holding of the Court of 
Appeals: 

The suggestion that. a defendant in a 
pending or threatened state action based 
on state law is foreclosed on jurisdictional 
grounds from seeking a federal declarato
ry judgment or an injunction based on 
the claim lhal the slate action is barred 
by federal statute or the Federal Consti
tution makes little sense in light of the 
holdings of this Court. Under the 
Younger v. Harris, 401 U.S. 37 (91 S.Ct. 
746, 21 L.Ed.2d 639] (1971), line of cases, 
comity and federalism require a federal 
court to hold its hand an<l dis1niss rather 
than interfere with a pE!nding state crirni
nal proceeding, by adjudicating a federal 
defense that has hccn vr 1night be rabc<l 
in that proceeding. Certain civil proceed
ings are subject to the same rule. But 
these holdings do not rest on jurisdiction
al grounds, and they do not apply when a 
state proceeding is not pending and in 
any event do not apply to all civil pro
ceedings. Furthermore, if there is never 
federal jurisdiction when a state defend
ant has a dispositive defense grounded in 

In my view, the holding below is wr~ng. 
United Air Lines, suprn, 454 U.S, at 941l150, 

'1 0 
102 S.Ct. at 488. I I 

t iZ 
,ft Tu 

(5] Counsel for the Town o~ Caven~ish 
suggested at oral argument thaf since ~us
tice White failed to get three jof his !ol
leagues to join him to grant certiorari,lalI 
eight remaining Justices approvld the l~w
er court's reasoning. '!'here i~ no mlrit 
whatever lo this contention. Tlfi, deniaf of 
certiorari means nothing othcr1 than t~at 
the Supreme Court chose not to }cview the 
case. As Justice ~"rankfurteri once ex-
plained: 1 

The sole significance of ... ci,cnial of a 
petition for certiorari need no~ be eluci
dated to those versed in the C?urt's pro
cedures. IL simply means t~at fewer 
than four members of the Cou!'l deemed 
il desirable to review a decis~n of the 
lo\ver court as a inatter of "soubd judicial 
discretion," A variety of ,considerations 
underlie denials of lhe \Vrii, and as to the 
sarfle petition different reasons may lead 
different Justices to the same result . ... 
Nat)'owly technical reasons may lead to 
denials. Review may be sought too late; 
the ludgmenl of the lower court may not 
be final . . . . A case may raise an im~ 
poriant issue but ihe record may be 
cloudy. It may be desirable to have dif
ferent aspects of an issue further illu
mined by the lnwcr courts. Wise adjudi
cation has its own time for ripening. 

llfaryfand v. Baltimore Radio Show, 338 
U.S. 912, 917-18, 70 s.ct. 252, 254, 94 L.Ed. 
562 (1950) (opinion of Frankforter, J., re
specting the denial of the petition for writ 
of certiorari), The Supreme Court has 
since reiterated that it is "well-settled" that 
a denial of certiorari imports no implication 
concerning its view of the merits. Hughes 
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Tool Co. v. Trans World Airlines, 409.U.S. 
363, 366 n. 1, 93 S.Ct. 647, 650 n. 1, 34 
L.Ed.2d 577 {1973). 

As Justice White pointed out in Ufited 
Air LillJls, supra, 454 U.S. at 948, 102 fl.Ct. 
at. 48~, no Supreme Court case has everl)leld 
that aifederal court cannot take cogni~nce 
of an hc.tion predicated on federal queltion 
jurisdiCtion and seeking a declaration ithat 
federal law preempts state regulation.; On 
the contrary, the Supreme Court has you
tinely jteard cases asking for declaratot or 
injunc*ive relief against state regulatioj) al
leged ~o be preempted by federal law,:and 
it has ~djudicated those cases on the merits, 
withoijt any doubt as to jurisdiction. Ray 
v. Atlantic Richfield Co ..• 435 U.S. 151, 98 
S.Ct. 988, 55 L.Ed.2d 179 (1978); Jones v. 
Rath Packing Co., supra, 430 U.S. 519, 97 
S.Ct. 1llo5, 51 L.Ed.2d 60,t (1977); Burbank 
v. Lockheed Air Terminal, 411 U.S. 624, 93 
S.Ct. 1854, 36 L.Ed.2d 547 (1973); F/ofida 
Avocado Growers v. Paul, 373 U.S. 132) 83 
S.Ct. 1210, 10 L.Ed.2d 248 (1963); Heinz v. 
Davidowitz, 312 U.S. 52, 61 S.Ct. 399, 85 
L.Ed. 581 (Hl41), cited in United Air Lines, 
supra, 454 U.S. at 948, 102 S.Ct. at 488 
(opinion of White, J., dissenting from the 
denial of certiorari). Counsel has not called 
to the attention of the court any Second 
Circuit case adopting the approach of the 
circuit court in United Air Lines, supra, nor 
has the court been able to locate any such 
Second Circuit case. The court chooses to 
follow the First and Vifth Circuits, sec First 
Federal Savings & Loan Association v. 
Greenwald, supra, and Braniff I nternation
al, supra; the two Ninth Circuit precedents 
affirmed by the Supreme Court, Rath and 
EUcin, discussed above; and this District's 
own precedent, Town of Springfieldf'v. 
State of Vermont Environmental Board, -
pra, and finds the reasoning of the qjrc it 
court in United Air Lines, supra, unp©-stfa
sive. ~fhis case is 11quite different ffrc)m 
Public.,Service Clp1m'n v. Wycoff Cqi, 344 
U.S. 237, 73 S.Ct. 236, 97 L.Ed. 291, wh'ere a 
carrier. sought r~lief in a federal bourt 
against a state commission in order 'to 
guard against the possibility,' id., at 2{4, 73 
S.Ct. at 240, that the Commission fould 
assume jurisdiction.'' Public Utilities fom· 

' 

mission v. United States, :l55 U.S. 534, 538-
39, 78 S.Ct. 446, 450, 2 L.Ed.2d 470 (1958). 
Here, as in Public Utilities Commission v. 
United States, id., the Public Service Board 
has already assumed jurisdiction. The 
court is satisfied that the plaintiffs' case 
rests on its own footing on a proposition of 
federal law. The controversy is ripe and 
iqsticiable. Accordingly the court has juris
diction under 28 U.S.C. § 1331 to hear the 
case. 

B. Sovereign In1111u11ity 

[6] The defendants contJnd the court 
lacks jurisdiction over the ca~e because the 
F~levcnth A1ncnd1nent "harH·;. suits against 
members of the Vermont l!'ublic Service 
Boar<l in their official capacities." Answer 
to First !:mended Complaint, ~ 14. This 
defense i': of no avail to ihcrn. 

The P bile Service Board was uutially 
impleaded as the sole defendant. The 
Town of ·Cavendish urged that sovereign 
in1munity barred the suit. By order dated 
August 3, 1982, the court granted the plain
tiffs leave to amend their complaint to sub
stitute the individual members of the Board 
as parties defendant, since "the court de
cline(d] at [that] stage to dismiss the case 
for technical reasons without affording an 
opportunity to remedy the defect." Town 
of Springfield v. State of Vcrm<>nt Public 
Serl'ice Board, No. 82-~157, slip op. at 1 
(D.Vt. Aug. 3, 1982). 

There can be no doubt that the Eleventh 
Amendment is no bar to this suit in its 
present posture: 

It is established that the Eleventh 
Arncnd1ncnt bars unconscntcd suit..c;~ 

against state agencies as )Veil as States,~ 
even where the re/ief sougJit is equitable' 
in nature. Alabama v, lfugh, 438 U.S.j 
781 (98 S.Ct. 3057, 56 L.~d.2d 1114] (1978). 
(per curiam). But it is equally well es-

1 

tablished, and it is a bulwark .of our re
gime of rule by law, that courT have the 
power to restrain lawless conduct by 
government officials. E'x parte Young, 
209 U.S. ,23 [:$ S.Ct. 441, 52 L.Ed. 714] 
(1908); Association of American MeAical 
Colleges v. C~rey, 482 F.Supp. J$58, I 
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1361-62 (N.D.N.Y.~~80). Thus any soit out the authority of and one which docs not 
seeking only equitaole relief against state affect the State in its sovereign or govern
officials can be heard, provided the equi- mental capacity. It is simply an illegal act 
table relief does not in fact amount to on the part of a state official .... " Ex 
retroactive damages, Edelman v. Jordan, parte Young, supra, 209 U.S. at 159, 28 
415 U.S. 651, 94 S.Ct. 1347, 39 L.Ed.2d 662 S.Ct. at 453. Defendants' Eleventh Amend
(1974), if only individuals are named de- ment defense is without merit. 
fendants, and if there is an allegation of 
conduct that violates state or federal law, 
cf. Cory v. White, - U.S. --, 102 
S.Ct. 2325, 72 L.Ed.2d 694 (1982). 

Town of Springfield v. State of Vermont 

·!.· .. ··. Public Service Board, supra, slip op. at 1. 
The court now entertains some doubt .as 

to whether the doctrine of sovereign immu
nity was a bar to this suit even in its 
original posture. Cf. Mississippi Riiilroad 

, Commission v. Illinois Central Railroad Co., 
I 203 U.S. 335, 340, 27 S.Ct. 90, 92, 51 L.Ed. 

209 (1906): "The first objection raised by 
the appellant is, that this suit is, in sub
slance, one against a State. The comrnis
sion was created by the State of Mississippi, 
under the authority of its constitution an<l 
laws, for the purpose of supervising, and to 
some extent controlling, the acts of rail
roads within the State. Such a commission 
is subject to a suit hy a citizen [citing 
cases]." Accord, Prentis v. Atlantic Coast 
Line, 211 U.S. 210, 230, 29 S.Ct. 67, 71, 53 
L.Ed. 150 (1908) (Holn1es, J.) ("We may 
add that when the rate is fixed a hill 
11g11inst I.he co111111ission to restrain the 
members from enforcing it will not be bad 
as an attempt to enjoin legislation or as a 
suit against. a State, and wi/I be the propel' 
form of remedy") (emphasis added); Mur
ray v. Transit Comn1ission, 11 F.Supp. 27, 
28-29 (S.D.N.Y.1935), aff'd per curiam on 
opinion below, 104 F.2d 1017 (2d Cir.1939) 
(L. Hand, Swan, and Chase, JJ.). 

[7] In any event, this suit as it is no\V 
cast against the individual Public Service 
Board me1nhers is not "'•ithin the proscrip~ 
lion of the doctrine of sovereign im1nunity 
exemplified in the Eleventh Amendment. 
In the eyes of the law, illegal action by 
state officials is not the action of the State. 
"[T]he use of the name of the State to 
enforce an unconstitutional act to the inju
ry of the complainants is a proceeding with-

C. Res judicata 

(8] The Public Service Board defendants 
and the Town of Cavendish urge that the 
Board's ruling is res judicata, and therefore 
cannot be collaterally attacked. Judge 
Coffrin, relying on Dudce v. Duke, 375 U.S. 
106, 114, 84 S.Cl. 242, 246, 11 L.Ed.2d 186 
(1963), rejected a similar argulnent in Toi.vn 
of Springfield v. State of Vermont Environ
mental Board, supl'll, 521 F.Supp. at 246-47. 
In DurfeC, the Court recognized that "the 
general rule of finality of jurisdictional de
terminations is not without exceptions. 
Doctrines of federal prc-cn1ption or sover
eign inununity 1nay in some contexts be 
controlling." Durfee, 375 U.S. at 114, 84 
S.Ct. at 246, citing Kaib v. Feuerstein, 308 
U.S. 433, 60 S.Ct. 343, 84 L.Ed. 370 (1940), 
and United Stales v. Unit()(/ States Ji'idelity 
Co., 309 U.S. 506, 60 S.Ct. 653, 84 L.Ed. 894 
(1940). 

The Town of Cavendish ~~ontcnds that 
Judge Coffrin's reliance upon Durfee was 
11 1nh:1taken" because in neither of lhe t\\10 

cases cited by the Court was the issue of 
subject matter jurisdiction actually litigat
ed in the first tribunal. Jntervenor's Mem
orandum of Law on Defenses Exclusive of 
Merits of the Plaintiffs' Claim, dated July 
15, 1932, at 7, citing Durfee, supra, 375 U.S. 
at 114 n. 12, 84 S.Ct. at 247 n. 12. 

The footnote the Town of Cavendish cites 
does not support its argument. After not
ing that in neither J(alh v. Feuerstein, su
pra, nor United StJltes fldelity, supra,, was 
the jurisclictional issue actually litigated, 
that footnote goes on to set forth a multi
factor test for exceptions to the finality of 
jurisdictional determinations: 

The Restatement of Conflict of Laws 
recognizes the possibility of su~h excep
tions: 
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uWhere a court has 'jurisdictioh over 
the parties and determines. that it has 
jurisdiction over the subject matter, the 
parties cannot collaterally attack the 
judgment on the ground that the court 
did not have jurisdiction over the subject 
matter, unless the policy underlying the 
doctrine of res judicata is outweighed by 
the policy against permitting the court to 
act beyond its jurisdiction. Among the 
factors appropriate to be cllnsidered in 

detl. ining that collateral attack1 •. ·. hould·. be mit.ted are that 
"( the lack of jurisdiction o r the 

' subj .t matter was clear; g § 
"( . the determination as to jtlrisdicl 

tion fdepended upon a question Jr law 
rathefr than fact; 

"(c) the court was •one of limited and 
not of general jurisdiction; 

· "(d) the question of jurisdiction was 
I not actually litigated; 

I "(e) the policy against the court's act-
1 ing beyond its jurisdiction is strong." 

l The Town of Cavendish cites the recent case 
~ of Insurance Corp. of Ireland, Ltd. v. Compag
$ nie des Bauxites de Guinea, - U.S. --, 
'-- n. 9, 102 S.Ct. 2099, 2104 n. 9, 72 L.Ed.2d 

492 (1982), for the proposition that 
[a] party that has had an opportunity to 

litigate the question of subject matter juris
diction may not, however, reopen that ques
tion in a collateral attack upon an adverse 
judgment. It has long been the rule that 
principles of res judicata apply to jurisdic
tional- detenninations-both subject matter 
and personal. See Chicot Co~nty Drainage 
Dist. v. Bank, 308 U.S. 371 [6tJ!S.Ct. 317, 84 
L.Ed. 329] (1940); Stoll v. Got#fieb, 305 U.S. 
165 [59 S.Ct. 134, 83 L.Ed.i 104] (1938). 
Insurance Corp. of Ireland held I. -lhat it d. id not 

violate due process to subject a l>reign corpo
Jation to in personam jurisdictionJis a sanction 

i
r faile to cooperate in discoJery of facts 
latin to personal jurisdiction.!-The Court's 
atem: .- t quoted above is no , , inconsistent 
ith t holding here. The pri . ciples -of res 
dicat _ apply to jurisdictional ddl,erminationSj

- ut thole principles include certaib exceptions'f 
·Pn the fvery same day a µnanimbus 1-pre_m~ 
C.· ourt Ile.• Id that "[t]he [federal distrlc. court. 
has the'Authority to pass upon its own · risdic
tion and its decree sustaining juri <liction 
against attack, while open to direct re~ew, Is 
res judlcata in a col.lateral action," ichJcot 
County Drainage Dist., supra, 308 U.S. 371, 
377, 60 S.Ct. 317, 320, 84 L.Ed. 329 (1940) 

Durfee, supra, 375 U.S. at 114 n. 12, 84.S.Ct. 
at 247 n. 12, citing Restatement., Conflict of 
Laws [!st], § 451(2) (Supp.1948). 

Even if the Public Service Board were a 
court, the application of this five-factor 
analysis to the case at hand would strongly 
indicate that the policy against permitting 
it- to act beyond its jurisdiction out\veighs 
the policy underlying the doctrine of res 
judicata. For the reasons given below, the 
Board's lack of jurisdiction is clear. The 
jurisdictional detennination hinged entirely 
on a qlleslion of la\v, since it is undisputed 
that the Black River is a navigable river. 
The Board is certainly not a court of gener
al jtnisdict.ion. And t.he policy of federal 
preemption here is strong. The only factor 
militating in favor of deference to the 
Board's ruling is that the question of juris
diction was actually litigated. Here1 this is 
not enough. 5 

Moreover, the Public Service Board is not 
a court of li1nilcd jurisdiction. It is an 
administrative agency, albeit one with some 
quasi-judicial functions.6 As Judge Coffrin 

(citing Stoll v. Gottlieb, supra), that same 
unanimous Court held that, \Vhile "{i]t is gener
ally true that a judgment by a court of co1npe
tent jurisdiction bears a presumption of regu
larity and is not thereafter :Jubject to collateral 
attack {citing, inter alia, Chicot County Drain
age Dist., supra, and StoJJ v. Gottlieb, supra]," 
nonetheless, "Congress, because its po\Ver over 
the subject of bankruptcy is plenary, may by 
specific bankruptcy legislation create an excep
tion to that principle and render judicial acts 
taken with respect to the pE·rson or property of 
a debtor whom the bankruptcy law protects 
nullities and vulnerable collaterally." Kalb v. 
Feuerstein, supra, 308 U.S. at 438-39, 60 S.Ct. 
at 345 (1940) (footnotes omitted). Similar fed
eral pree1nption concerns dictate that the ad
ministrative ruling challenged here not be given 
conclusive res judicata value. 

6. See McFeeters v. Parker, 113 Vt. 139, 143, 30 
A.2d 300 (1943): 

The f ublic service co1nmission is to be 
classed-cas an agency of the Legislature, and 
is not a court in the strict sense. Trybulski v. 
Bellows· Falls Hydro-Elec. Co., 112 Vt. 1, 7, B, 
2o·A.2d 117, 120. As there said, omitting 
citations, "The public service commission is 
an administrative body, clothed in some re~ 
spects with quasi judicial ft1nctions, authoriz
ed in the exercise of the police power to 
make rules and regulations required by the 
public safety and convenience and to deter-
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noted in Town of Springfield v. State- of 
Vel'mont Environment.al Boal'd, supra, "fi
nality rules are further relaxed for agency 
rulings." Id. at 247, citing Grose v. Cohen, 
406 F.2d 823, 824 (4th Cir.1969) ("Res judi
cata of administrative decisions is not en
crusted with the rigid finality that charac
terizes the precept in judicial proceed
ings."). Cf. United States v. California, 403 
F.Supp. 874, 901}-0l (E.D.Cal.1975), aff'd, 
558 F.2d 1347 (9th Cir. 1977), rev'd on other 
grounds, 438 U.S. 645, 98 S.Ct. 2985, 57 
L.Ed.2d 1018 (1978). 

[9, 10] Where la state court exercises 
jurisdiction over ~ matter entrusted to ex
clusive federal jt'isdiction, its judgment 
and any attempt t<> enforce the judgment 
may be "nullities subject to collateral at
tack." Kalb v. Feuerstein, supra, 308 U.S. 
at 439, 60 S.Ct. at 346 (footnote omitted) 
(state court proceedings involving the es
tate of a petitioner in bankruptcy held null 
and void, whether or not the issue of juris
diction was actually litigated in the state 
court, id. at 444, 60 S.Ct. at 348). When a 
state administrative agency takes jurisdic
tion over a matter committed to exclusive 
federal jurisdiction, its rulings arc likewise 
subject to collateral attack. The Public 
Service Board order here challenged is not 
res judicata. 

D. The Anti-Injunction Act 

The Anti-Injunction Act, 28 U.S.C. 
§ 2283, provides: 

A court of the United States may not 
grant an injunction io stay proceedings in 
a slate court except as expressly autho
rized by Act of Congress, or \.vhcre neces
sary in aid of its jurisdiction, or to protect 
or effectuate its judgments. 

Defendants contend this statute prohibits 
the court from granting declaratory relief 
voiding the already completed proceedings 
of a state adniinistrative agency, the Public 
Service Board. While this initially implau-

mine facts upon which existing laws shall 
operate, and having in a sense, auxiliary or 
subordinate legislative powers which have 
been delegated to it by the General Assem· 
bly." ' 

sible contention has somewhat more sub
stance to it than might appear on first look, 
in the last analysis, it. must he rejected. 

That the statute does not in terms bar 
declaratory relief makes no difference. Or
dinarily, tho practic<ll effect of injunctive 
and declaratory relief will be the same. 
Samuels v. Mackell, 401 U.S. 66, 73, 91 S.Ct. 
764, 768, 27 L.Ed.2d 688 (1971). A court 
that issues a declaratory judgment has the 
power to enforce it through "[f]urther nec
essary and proper relief," including an in
junction. 28 U.S.C. § 2202. 

The defendants argue that the fact that 
the Public Service Board is an administra
tive agency does not make the Anti-Injunc
tion Act inapplicable. They contend that 
the Board, in issuing the declaratory ruling 
here challenged, was "sitting as a court." 
Memorandum Suppqrting Defendant's Ap
plication for a Prcfminary Determination 
on the Issues of J urifcliction, dated June 18, 
1982 at 10. Their lfrgument proceeds by 
anal~gy from two rlatcd hut distinct legal 
doctrines. 

[ll] The first is the doctrine of adminis
trative exhaustion announced in Prentis v. 
Allantic Coast Line, supra, 211 U.S. 210, 29 
S.Ct. 67, 53 L.Ed. 150. This doctrine re
quires would-be litiganL.;; in federal court 
seeking to challenge state administrative 
action to 11mako sure that the State in its 
final legislative action would not respect 
what they think their rights to be, before 
resorting to the courts of the United 
States." Id. aL 230, 29 S.Ct. at 71. In 
Prentis, the ,c Virginia State Corpnration 
Commission ~et railroad rates, subject to 
review by til~ Virginia Supreme Court of 
Appeals. Tll'c Supreme Court, speaking 
through Justice Holmes, held that the Vir
ginia Supreme Court of Appeals, in review
ing rates, was exercising a Hlegislative" 
rather than a judicial function. Id. at 227, 
29 S.Ct. at 69. Prentis, thus, mandates a 
functional an'!lysis as a part of the inquiry 

' 
See also Verft ont Electtlc Pawer Co., Inc. v. 
Anderson 12 Vt. 72, 84, 147 A.2d 875 (1959). . I 

! 
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into whether further stale mlministra 'c' by law." Id. at 22fi, 29 S.Ct. at 6lJ (empha
action is required before a federal co~rtj) sis added). The Court went on to 11 assume1 

should take jurisdiction. · . without deciding, that, if it was proceeding 

[12] The second doctrine on which the' against the .appellecs to enfotcc the order 
defendants rely is the rule that the Anti-In- and to pw1.ish them fol' " breach, it. then 
junction Act does not bar injunctions would he sttlmg as a court and would be 
against the administrative actions of a ate protected frorr1 1nterfe.rence on th~ part of 
court. This doctrine was also first set rth the courts of the United Stales. Id. at 
in Prentis: "Proceedings legislative i 226, 29 S.Cl. al 69 (emphasis added). 

ture are not proceedings in a court n [13] The court finds it unnecessary to 
the meaning of (the Anti-Injunction .], address this assumption, expressly left 
no nftter \vhat may be the gener r undecided in Prentis and undecided since. 
domiifint character of lhc body iJ h Cf. Gibson '" Bcnyhill, 4Ll U.S. 564, 573 n. 
they may take place." Id. al 226, S. t. 12, 93 S.Ct. 1689, 1695 n. 12, 36 L.Ed.2d 488 
at 69." Thus, \Vherc a state courl e rci s (1973); De/:11v;1re Coach (:o. v. Public Ser
such nonjudicial powers as control o r I r vice ConHnission, 265 F'.Supp. 648, 652 
admissions, Feldman v. Gardner, 661 F.ld (D.Del.1967). For the court concludes that, 
1295 (D.C.Cir.1981), petition for cert. fii<Jd, agsuming the bar of the Anti-Injunction 
50 U.S.L.W. 3769 (Feb. 23, 1982); Harris v. Act may prevent federal court intkrferencc 
~o~isiana State Suprcrne Court, 13~ against son1c quasi-judicial proc~dings of 
F .Supp. 1289, 1299 (E.D.La.1971); appr,vv, stale adminblral.ivc agencies, unless those 
ing an Indian's conveyance of !and, A4mj proceedings are in rc111 the state adminis
strong v. Maple Lea( Apartments, Ltd., $ot lrat.ive agency must, al the leasl, have the 
F·,2d 518 (lOlh Cir.1H7G); or derlaring etc~ po\.vc1· to 1•nforce its O\VH orders for the 
lion returns, Roudebush \!. H:1rlkf~, 405 q.s. agency to he deemed a "court" within the 
15, 21, 92 S.Ct. 804, 808, 31L.Ed.2d1 (1972), meaning of the Act. "A judicial inquiry 
the Anti-Injunclion Act docs not apply." investigates, declares, nnd enforces liahili

The defendants urge that when a stale 
adrninistrative agency acts in a judicial ca
pacity, the Anti-Injunction Act should pre
clude federal court interference. As the 
plaintiffs correctly p0int out, this was a 
question_ expressly pretermitted in Pren'tis, 
supra, 211 U.S. at 224-26, 29 S.Ct. at 68-9. 
In Prentis, the Court noted that the Virgin
ia State Corporation Commission had the 
"power to enforce compliance with its order 
by adjudging and enforcing, by its own 
appropriate process, against the offending 
company the fines and perialties established 

7. In Prentis, Chief Justice 'Fuller concurred in 
the result but dissented from the opitlion. He 
would have held that_ the Virginia Stafe Corpo
ration Commission was a "court," anti, conse· 
quently, the Anti-Injunction Act would bar the 
relief sought. In reaching this conclusion, he 
considered the following powers of the Corpo
ration Commission important: 

It issued, executed and enforced Its_ own 
writ~: nd processes; it could issue and en· 
fore rits of mandan1us and injunction; it 
punt . ed for contempt , . , and its judg
men , decrees a11d orders had tile snn1e force 

tics as they stand on present or past facts 
and under la\vs supposed already to exist." 
Prentis, suprn, 211 U.S. at 226, 29 S.Cl. at 
69 (emphasis added).7 "The nature of the 
final act dclermines the nature of the previ
ous inquiry." Id. at 227, 29 S.Ct. at 69. 

(14] Thal the Vermonl Public Service 
Board may have certain judicial powers, 
and may observe all lhe refinements of 
courtroom procedure, does not alter the fact 
that it lacks the power to enforce its own 
orders. By Vermont law, the Public Ser
vice Board must apply to, the Vermont Su-

l 
and effect as those of ?Bny other court of 
record in the State, and ~ere enforced by its 
own proper processes. If was not subject to 
restraint by any other stilte court, and from 
any and every ruling or· decision by it an 
appeal lay to the Supre1ne Court of Appeals 
of the State . . . and pending the decision of 
such appeal the order appealed from might 
by a supersedeas be suspended In Its opera· 
tlon .... 

Prentis, supra, at 233, 29 S.Ct. at 72 (opinion of 
Fuller, C.J., concurring in, the judgment, dis
senting from the op~nion) (emphasis added). 
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preme Court to enforce its orders. ~ 30 
V.S.A. § 15. And although "'[o]rdinaijly, 
when properly applied for, a mandat.'!lllto 
enforce such an order would issue almost as 
a matter of course,' " the Supreme Court 
will refuse to enforce the order if it repre
sents an abuse of discretion or if the 
Board's powers were not exercised accord
ing to law or in a manner that injures 
property rights unjustly. McFeeters .v. 
Parker, 113 Vt. 139, 144, 30 A.2d 300 (1943), 
quoting from West Rutland v. Rutland Ry. 
Light and Power Co., 98 Vt. 508, 511, 129 A. 
303 (1925).8 

Defenda.fts submiL that the fact that the 
Public Service Board must apply to the 
Vermont S,upreme Court for enforcement 
of its orders is irrelevant, since 'Ta] pro
ceeding before the Vermont Supreme Court 
would clearly be a 1State court proceedirtg' 
within the purview of the Act." Defend
ant's Reply t.o Plaintiffs' Memorandum on 
the Issues of Jurisdiction Raised in DefenP
ant's Application for a Prelirninary Dett
mination, ~ated July 23, 1982, at 4. A 
unanimous ':-Supreme Court rejected a sin1i
lar argutnent, advanced in a case d{~cided 

two years before F'renlis and analogous lo 
the instant case: 

It is also objected that an injunction 
will not lie from a United States court to 
stay proceedings in a state court, because 
of the provisions of [the Anti-Injunction 
Act]. The [Mississippi Railroad] [C)orn
mission is, however, not a court, and is a 
1ncrc administrative agency of the State, 
as held by the Mississippi court. 

It is urged, hO\\'ever, that proceedings 
in a state court \Vere commenced by the 
presentation of the petition of the cilizens 
of Magnolia to the railroad co1n1niHsion, 
and because the commission, having made 
an order to stop the trains, would have to 
resort to the proper state court to aid it 
in the enforcement of its order, therefore 
the whole proceeding must. be regarded 
as in a State court from the commence
ment. Whatever may be the provision of 
the state statute in regard to the enforce
ment solely by the state court of the 

8. See footnote 6, supra., 

order of the railroad commission, the pro
ce,eding while- before the con1n1ission nevM 
er thereby became a proceeding in a state 
court, and the jurisdiction of the Federal 
court to enjoin the. commission from the 
enforcement of its order, because such 
order was a violation of the Federal Con
stitution, was not in the least affected. 

Mississippi Railroad Commission v. Illinois 
Central Railroad Co., supra, 203 U.S. 335, 
341, '2:1 S.Ct. 90, 93, 51 L.Ed. 209 (1906) 
(citations omitted)(Peckham, J., for a unan
imous Court). Cf. Hill v. Martin, 296 U.S. 
393, 402 and n. 14, 56 S.Ct. 278, 282 and n. 
14, 80 L.Ed. 293 (1935). 

Policy, as well as precedent, supports this 
interpretation of the Anti-Injunction Act. 
Where a: state chooses to confer a part-of its 
judicial business on an administrative agen
cy and grants the agency the power to 
enforce its own orders, it makes that agen
cy a part. of the state's judicial apparatus. 
The same considerations of comity between 
parallel judicial systems that underlie the 
Anti-ljnjunction Act's bar against federal 
court '°terference \vith state courl proceed
ings 1nilitalc againxt int.crfcreucc with the 
agency's proceedings. Where a state re
serves to its courts the power to enforce an 
agency's orders, the state court systc1n re
tains a certain power of oversight over the 
agency. As :.dread,'/ rnontionccl, in Ver
n1ont, the state Supre1ne Col1rt will not 
enforce an order of the Public Service 
BoanLihat it conclu~cs represents an abuse 
of Uis~retion. iJ'fcF'deters i·. Parker, supra, 
1d Vt. at 144-45, 30 A.2rl 300. For the 
federal courls to share this pov1cr of over
sight Creates no uns~emly intrusion into a 
parall~l judicial system. This shared rc
sponsilliility for oversight is but an incident 
of th • concurrent obligation of state and 
feder courts to enforce. state and federal 
la\\'. 

[15 If aggiieved with a.final state ad
mini tive order SU!lh as. that atis;me 
here, party with a ~faim of federar right 
may pursue state remt'l<lies, or may elect to 
proceed at once to the courts of the United 
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States to enjoin the enforcement\. of the 
order. Bacon v. Rutland Railroad Co., 232 
U.S. 134, 34 S.Ct. 283, 58 L.Ed. 538 (1914) 
(Holmes, J., for a unanimous Court) (held, 
party aggrieved by orcler of the predecessor 
of the Vermont Public Service Board could 
seek equitable relief in the United States 
District Courl. for the District of Vermont 
in lieu of an appeal to the .Vermont Sp,
preme Court). The choice of ~orum beloni'• 
to the plaintiff. I ! 

t\t least where the state ha4 drawn a liri.c 
bet\ve-en state court and stale administrA
tive agency by denying the latter the pow~· 
to enforce its own orders, and if the state 
adrninistrativc agency is not exercising ti 
ren1 jurisdiction, the Anti-Injunction Aft 
does not bar a federal court from enjoiniiifg 
enforcement of the state agency's ordcf. 
Whether and under what circj.Jn1slances tlie 
Anti-Injunction Act docs prcfent a feeler.I 
court from issuing injunctive:; relief against 
a state administrative agency that possesses 
the power to enforce ils orders is a question 
that need not be decided here, 

Defendants :>eek lo rely on Pro11ly v. Citi
zens Utility Co., 257 F.2d 692 (2d Cir. 1958), 
cert. denied, 358 IJ.S. 867, 79 S.Ct. 98, 3 
L.Ed.2d 99 (1958), a case they allege is "in 
all material respects, idenlical" to lhis case. 
Prnuty, however, "resl[cd] on a principle of 
narrow compass," id., 257 F.2d at 694: 

Necessary to the harmonious cooperation 
of federal and state tribunals is the well 
recognized rule that the court first as
suming jurisdiction over property may 
maintain and exercise its jurisdiction to 
the exclusion of the other. The petition 
for condemnation was a proceeding in 
rem, where the state tribunal must con
trol the property to give effect to· its 
jurisdiction. 

Id. (footnote omitted). Since in this case 
the Public Service Board has not exercised 
in J'en4Jurisdiction, Prouty" is inapposite to 
the Aili-Injunction Act issfie here. 

It islme matter to say tlat when a state 
court J:.: xercises '· administl. 'tive functions, 
the ArJi-Injunctlon Act ct<lts not apply, see 

' Feldmfn v. Gardner, sup+; it is entirely 
anoth<jr matter to conclud~ that an agency 

exercising certain quasi-judicial po\vcrs 
thereby is a "court" protected by that Act. 
The Public Service Board lacks the power 
of cnfot·cen1cnl. It exercises nar1·ow, uspc
cial and statutory po\vers not according to 
the con1n1on hnv, a;.i to \Vbich nothing- \Vill 
be presu1ne<l in favor of its jurisdiction." 

, 1lfc1''ccl<~ts I', l'nrkcr, :;uprn, 113 Vt. al 144, 
30 A.2d 300. "The courts have power to 
prevent an abuse of discretion" by the 
Board, id., and if circu111sla11rcs justify equi
table relief, 0 lhc court of chancery will 
afford a remedy." Jr/. at 145, 30 A.2d 300. 
Because the Public Service Board is an 
agency that lacks the po\ver to enforce its 
orde!' and was not exercising in rcn1 juris.:. 
diction in the ruling here collaterally at
tacked, the Anti-Injunction Act does not 
appJy, and this court share:.:, \vilh the courts 
of 1\rermont the power to restrain the 
Bodrd's proceedings in an eKclusivc!y feder
al domaif out..<>ide it::; pro~cr jurisdiction. 

I t 
~ PrlnciplcH of' Equit.V, Comi(v, :ind 

i.' Federalistn 

[16] Dcfcndanl.8 rcqucsl. thal. this court 
ahstain frorn deciding this ease fot' reasons 
of equity, comity, and federalisn1. These 
principles arc gcncr·ally idcnlificd \vith 
Younger v. Harris, supra, and its progeny, 
but the doctrine of equitable re8lraint. un
derlying the Younger decision has long Qeen 
applied to both criminal and certain ~ivil 
proceeding-s. Doug'/:1s v. City of' Jeannette, 
319 U.S. 157, fJ3 S.Ct. 877, 87 L.Ed. 1324 
(1943); cf. Huffman v. Pursue, Ltd.,' 420 
U.S. 592, 603-05, 95 S.CL 1200, 1207-09, 43 
L.Ed.2d 482 (1975). The Supreme Court 
has recently applied the YOunger doctrine 
to preclude federal court interference with 
wnding state enforcement actions in which' 
i+iportant state interests 1n the efficient, 
functioning of the state judicial system or 
other important state policies arc at stake. 
Middlesex Count.v Ethics Committee v. f!ar
den State Bar Association, - U.S. -. -, 
102 S.Ct. 2515, 73 L.Ed.2d 116 (1982) (disci
plinary proceedings against a lawyer 
brought by a state agency under the control 
of the state supreme court); Moore v. Sims, 
442 U.S. 415, 99 S.Ct.. 2371, 60 L.Ed.2d 994 
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(1979) (emergency ~-ustody litigation i~itiat- Vermont. But the customary deference to 
ed by the State to protect children from state enforcement efforts is suspended 
parental abuse); Trainor v. H,,£-nandez, 431 when, as in the instant 4ase, the plaintiffs' 
U.S. 434, 97 S.Ct. 1911, 52 L.Ed.2d 486 challenge is that those efforts are preempt
(1977) (attachment proceedinga to recover ed under the Supremacy Clause. As Judge 
money fraudulently obtained through state Friendly has written, "abstention is pecu
welfare programs); Juidice v. Vail, 430 U.S. liarly inappropriate when the federal claim 
327, 97 S.Ct. 1211, 51 L.Ed.2d 376 (1977) is that the ~ate has been ousted from juris
(civil contempt proceedings essential to ef- diction." Gpemica/ Specfa/lies Manufuctur
fectuate state court judgments); Huffman ers Associwlion, Inc. v. Lowery, 452 F.2d 
v. Pursue, Ltd., suprn, 420 U.S. 592, 95 S.Ct. 431, 433 (1971). Although Judge Friendly 
1200, 43 L.Ed.2d 482 (1975) (public nuisance was not teferring specifically to Younger v. 
proceedings initiated by the State). Harris abstention, his reasoning applies 

The proceeding before the Public Service 
Board was not a state enforcement proceed
ing, Out, rather, \Vas initiated b)r the Town 
of Cavendish. Cavendish sougnt to protect 
environmental, aesthetic, histo~cal preser
vation, and ccono1nic values, anf such other 
values as uthe traditional attachment to 
home and hearth in Vermont.'i See Peti
tion of the Town of Cavendish, f.S.B. Qock
et No. 4444, document submi.ed bl'f Ca
vendish entitled Scope of Project, filed 
April 2, 1980, at 2. While these con~erns 
arc all important to Vermonters, it cannot 
escape comment that the Town of Cavencl
ish balanced these values somewhat differ
ently than did the Town of Springfield. 
Both appeared before the Bo,.nl essentially 
as private parties. Both sought to influ
ence the course of the Board's ad1ninistra-
tive actions. In short, becau8e the proceed
ing- before the Board \Va8 begun by a mu
nicipality to protect chiefly local interests, 
and the Verinont courts were not involved 
at any stage, the t\vo principal reasons for 
Yo1111ger v. Harris abstention--deference to 
a 8tatc's efforts to enfo!'ce i1nportnnt state 
policies, and respect for the integrity of the 
state judicial syste1n, cf Huffman v. Pul'
sue, Ltd., sl//Jril, 420 U.S. at 60~·09, 95 S.Ct. 
at 1210-are present here in attenuated 
fonn. 

i 
[17] 'I'o be sure, Cavendish's,1lpplication 

to the Public Service Board resdllted in the 
Board's taking jurh;dicLion over the To~ 
of Springfield's hydroelectric project, al 
the court is certain that the Board, in ex 
cising that jurisdiction, would desire to e 
force policies of importance to the people of 

here in full force. "[W]here the only ques· 
tion is \vhether it is constitutional to fasten 
the administrative procedure onto the lili
gant, the administrative agency may be de-. 
fied and judicial relief sought as the only 
effective way of protecting the asserted 
constitutional right." Public Utilities Com
mission v. United States, supra, 355 U.S. at 
540, 78 S.Ct. at 451. * See also Public Utili
ties Commission v. United Fuel Gas Co., 317 
U.S. 456, 63 S.Ct. 369, 87 L.Ed. 396 (1943); 
cf. People v. King, 463 F.Supp. 749, 751 
(D.Nev.1979) (dictum) ("Thus, there is no 
question that King could have brought an 
action for declaratory relief against the 
State in this Court. And, there is no ques
tion that, had he done so under the Com-
1nerce Clause and preemption theories 
which he asserts here, this Court would 
ha vo original jurisdiclion over the matter 
and abstention would be inappropriate."). 

In Bacon v. Rutland Railroad Co., suwa. 
the Supreme Court unanimously rejected 
the argument of the Public Service Board's 
predecessor that until the complainant "had 
taken tp.· e ap1 .. ·.1eal from the order [of the 
Public Servic<li Commission] to the Supreme 
Court af the f' tate that is provided by [the 
predecessor s lutes to current 30 V.S.A. 
§§ 12, 14], i ought not to be heard to 
complain else ere." Id., 232 U.S. at 136--
37, 34 S.Ct. at 283. Justice Holmes, writing 
for the Gourt, repeated the teaching of 
Prentis, sqpra, that "at the judicial stage/' 
the plaintiff "had a right to resort to the 
courts of the United States at once." Ba
con, supril; at 137, 34 S.Ct. at 284. Bacon v. 
Rutland Railroad Co. remains good law. 
See ffuffman v. Pursue, Ltd., supra, 420 
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U.S. at 610 n. 
7 

, 95 S.Cl. at 1211 . 21. [18] The question for decision is thus 
Accordingly: prtciples of equi}Y. . ity, whether the Supreme Com·t has in Califor-
and federahsm fo not preclude' th1 ourt nia "'· United States, supra, implicitly ovcr-
from proceedin~ to the merits of th lain- ruled First Iowa .. The short answer to this 
tiflis' case, esp<tially since plaintiffs +.1- question is that i4has not. Six weeks after 
lerlke to the Public Service Board's o If IS the Public Servic~ Board issued its ruling in 
pr~icated on the Supremacy Claus~ ~nd Petition of 1-Vinooski, supra, and six weeks 
fccferal preemption. before il l'ulcd in Pelition of C:ivendish, 

II. THE MERITS I 
As the Public Service Board majorify rec-

ognized in Petition of tile City of Wihooski, 
P.S.B. Docket No. 4606 (Jan. 14, 1982), a 
long line of cases has held that federal 
juriBdiction over Ul(~ licensing of hydroelec
tric. projects on navigable waters of the 
Unit()d tcs preempt" slate licensing au-
thority. ., slip op. at 2-3, citing!' ter 
alia, Fi owa Ilydro-B.,'Jcctric Coope. ivv 
\!. Fede1 owcr G'ommission, 328 U. 52, 
66 S.Ct. 6, 90 L.Ed. 1143 (19i6); Fe. ral 
Power 1mission v. Oregon, ~49 U.S. 35, 
75 S.Ct. ·'42, 99 L.Ed. 1215 (19~5); Ta®ma 
v. Taxp:fprs of Tacoma, 357 U.S. 320, 78 
S.Gt. 12" 2 L.Ed.2d 1345 (lll58); Wash
ington Ifpt. of Fish and Game v. Feder11l 
Power d>mmission, 207 F.2d 391 (9th Cir. 
1953), cert. denied, 347 U.S. 936, 74 S.Ct. 
626, 98 L.Ed. 1087 (1954); Town of Spring
field v. State of Vermont E!ivironmental 
Board, supra; Citizens Utilitie~ Co. v. Prou
ty, 122 Vt. 443, 176 A.2d 75f (1961), cert. 
denied, 369 U.S. 838, 82 S.Ct. 867, 7 L.Ed.2d 
842 (1962); In re Bellows [<'111/s Hydro-Elec
tric Corp., 114 Vt. 443, 47 A.2d 409 (1946). 
"All of this precedent nol\vithstanding," the 
majority \Vrolc, "ii appears to us that the 
United Sites Supreme Court, which is the 
ultimate luthority on matlcrs of federal 

$ 
preemptiah, has, by a recent decision, sig-
naled its rejection of First Iowa and all of 
its progeny." Petition of Winooski, supra, 
slip op. at 3, citing California v. United 
States, 438 U.S. 645, 98 S.Ct. 2985, 57 
L.Ed.Zd 1018 (1978). In the declaratory 
ruling challenged in this case, Petition of 
the Town of Cavendish, supra, the Public 
Service Board found the iss~ HidenticB.1" to 
that in Petition of Winooski,and "adhere[ d] 

, to the views expressed in the majority opin
ion therein." Petition of Cl!vendish, supra, 
slip op. at 4. 

supra, a unanimous Supreme Court cited 
First Iowa with approval for the proposi
tion that "Nc\V I-Ian1pshirc's purported 
'ownership' of th.e Connecticut l{iver ... 
provides no jusli~icalion for restricting or 
conditioning the use of these federally-li
censed [hyd1·oclcctric] unils." Neiv J!Jng
fand Power Co. v. New Hampshire, 455 
U.S. 331, .~ n.6, 102 S.Ct. 1096, llOO 
n.6, 71 L.I•;d.2d 188 ( 1982). 

In California v. United States, the Su
preme Court dealt \Vith a statute distinct in 
Hoth fJUl'J"'"c and history f.-om that at issue 
in First Ioiva. First Iowa had examined 
federal preemption of the licensing of hy
droelectric projects, and construed § 27 of 
the Federal Po\ver Act, no\v codified at 16 
''U.S.C. § 821. California ''· United States 
explored state and federal authority over 
federal reclamation projects, and interpret
ed § 8 of the Reclamation Act of 1902, 
codifiedlt 43 U.S.C. §§ 372, 383. Notwith
standinl some similarity in the wording of 
the statutes, they serve different objectives, 
and r;platc to federal actions fundamentally 
dissitlilar in nature. 

Se,ion ~7 of the Federal Power Act pro-
vides~ J 

;g l 

l{othi~g contained in this chapter shall ,_ '~ -

be donsfued as affecting or intending to 
affect of in any way to interfere with the 
laws the respective States relating to 
the c trol, appropriation, use, or distri
butio of i,vater used in irrigation or for 
muni al or other uses, or any vested 
right cquired therein. 

16 U.S. § 821. 

In Ff•st Iowa, the Supreme Court con
strued t&is statute as being "limited to laws 
as to th\ contr~l, appropriation, use or dis
tribution of \vater in irrigation or for mu
nicipal or othe~ uses-,of tht~ same nature." 

I 

' 
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Id., 328 U.S. at 175-76, 66 S.Ct. at 917. The "vet4 power over the federal project" that 

Court rejected an interpretation of § 27 ··.· the,
1
ower to withhold a state permit im

that would have preserved concurrent state plies · Id. at 181, 66 S.Ct. at 919 (footnote 
jurisdiction over the licensing of hydroelee- , omit d), 164, 66 S.Ct. at 911. In the licens
tric plants on navigable waters. Id. at 178-- f ing stage, federal law covers the field.' 
81, 66 S.Ct. at 918. It stressed that the l 
Federal Power Act created an "integration" f' [19] Section 9(b) of the Federal Powei· 
rather than a "duplication" of federal and Act, 16 U.S.C. § 802(b), requires the appli
state jurisdictions. Id. at 176, 66 S.Ct. at cant for a Federal Energy Regulatory Com-
917. Certain matters, such as irrigation, ~ mission (FERC) license to submit "satisfac
were left to the States to regulate, provided tory evidence" of compliance with stale 
such regulation was not inconsistent i,.vith la\vs relating to the use of \vatcr for power 
federal law. Id. at 174-75 and n. 19, 66 purposes. But lhis sulr;eclion "does not 
S.Ct. at 916 and n. 19. Other matters, such itself require compliance with any state 
as hydroelectric plant licensing, \Vere left Jaws." Ji'irst Joira, suprtl, 328 lJ.S. at 177, 
exclusively to the Federal Government. 66 S.Ct. at 918. It is merely a "suggestion 
Thus, "without setting up a divided authori- to [FERC] of subjects as lo which [it] may 
ty over any one subject," both the States 

wish to have some proof submitted to it 0$ 
and the Federal Government were given a 

the applicant's progress." Id. at 177-78, 6& voice in the regulatory plan. Id. at 174, 66 
S.Ct. at 918. FERG may wish to see proo~ 

S.Ct. at 9l6 (footnote omitted). of "the sufficiency of the legal Litle of thl 
Concurrent jurisdiction over licensing · t applicant to its riparian rights, or as to th , 

was impermissible, the Court held: 
validity of its local franchises, if any, relat.: 

A dual final authority, with a duplicate 
)ng to proposed intrastate public utility ser

system of stale permits and federal Ii- !vice." Id. at 178, 66 S.Ct. al 918. As Judge 
censes required for each project, would be 

Coffrin noted in the Environ111cntal Board unworkable. jjCompliance with the re-
quirements'' of such a duplicated syste1n 
would be impossible in some cases and 
probably difficult in most of them. 

Id. at 168, 66 S.Ct. at 913 (footnote omit
ted). Because "[t]he detailed provisions of 
the Act" providing for the federal plan of 
regulation leave no room or need for con
flicting stale conlrols," concurrent ::-;late li
censing up to the point of veto \Vas con
demned along with the clearly improper 

9. As Public Service Board member Bloomberg 
pointed out in dissent in Petition of Winooski: 

A federal license is a comprehensive and de
tailed document. Directly or by reference to 
the parties' exhibits, It specifies the size, lo
cation and design of the dam, penstocks, 
powerhouse, generators and other, equip
ment. It further specifies operating condi
tions, minimum releases, safety require
ments, access rout.es and recreational facili
ties; and it n1andates provisions for the pro
tection of fish and other wildlife, historic 
sites and the natural environment generally, 
Moreover, the federal authorities maintain 
continuing jwisdiction over the project, and 
may alter the terms of the license or may 
revoke it if the project is not operated ac
cording to its requirements. Because the 

case, "the irnport. of [§ 9(b) and regulations 

implementing it] leaves no doubt that it is 
the function of FERC, to the exclusion of 
the (Environmental) Board and any other 
state agencies, to act on behalf of the peo
ple of Vermont, as well as all others, to 
ensure that the interests of all concerned 
arc adequately prolecled." Town of 
Springfield 1'. State of Vermont Environ
mental Board, supra, 521 F.Supp. at 250. 

federal agency is charged with a concern for 
the financial liability of the project, it must 
also be presumed that the various conditions 
imposed by the license constitute the maxi
mum limits consistent with the proje-ct"s eco
nomic health. 

There are therefore, virtually no conditions 
that a local authority could impose that 
\vould not be inconsistent with the terms of 
the federal license. At best, only the most 
trh'ial specifications could_ be required, a re
sult which cannot justify the effort, expense 
and time required for the Board's review of 
major generating projects. It would be com~ 
pletely pointless for the Board to act with its 
powers thus restricted. 

Petition of Winooski, supta, dissenting opinion 
of Samuel S. Bloomberg, slip op. at S...:6. 
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[20] In California v. U:nited States, su
prn, the Supreme Court hel(l that § 8 of the 
Reclamation Act of 1902, 313 U.S.C. § 383, 
requires the Secretary of; the Interior to 
comply 'vith state \Vater la'v1, incluling any 
la\v requiring- the obtaining of a s~ate per
niil, in carrying out federal rcclamatiqn 
projects, unless the state la'v is clearly ih
con!'listent \Vith a Congressional directive. 
1'hc statute at issue in the case provides: 

Nothing in sections 372, 37il, 381, 383, 
:mi, 392, 411, 416, 4l9, 121, 432, 434, 439, 
461, 491 and 498 of this title shall be 
'.~onstucd as affecting or intended lo af
fcctfr to in any way interfere \vith the 
lawsfbf any State or Territory relating to 
the Control, appropriation, use, or <listri
hulio:n of \Valer used in irrigation, or any 
vested right acquired thereunder1 and the 
Secretary of the Interior. in carrying out 
the provisions of such se_ctions, shall pro
cee<l in conformity with such laws, and 
noth\ng in such sections shall in any way 
affect any right of any State or of the 
Federal Government or of any Jando\\rn
er, appropriator, or user of water in, to, 
or from any interstate stream or the 
waters thereof. 

43 u.s.c. § 383. 

Justice Rehnquist's opinion for the Court 
begins with a detailed history of federal 
and state involvement in the reclamation of 
the arid lands of the Western States. The 
lessons of history were important to the 
Court because 

the :luations invoking the application of 
[prin.ples of comity and federalism] have 
contr;lbuted importantly to their forma
tion.·· Just as it has been truly said that 
the life of the law is not logic but experi
ence, see 0. Holmes, The Common Lawn 
(1881), so may it be said that the. life Of 
the law is not political philosophy but 
experience. 

California v. United States, supra, 438 U.S. 
at 648, 98 S.Ct. at 2987. The federal experi
ence in reclaiming the 'arid lands of the 
West has been that there is a need for 
uniformity in the regulation of water 
'rights. Rather than create a uniform fed- -
eral water law from scratch, or createlt 

i 
7J 
¥ 

systJm of dual rights that would inevitably 
result in "legal confusion . . . if federal 
\Valer law and state \Yater hnv reigned side 
by side in the same locality," id. at 669, 98 
S.Ct. at 2998. Congress elected to pursue 

•.;unifjrmity by deferring to st.ate regulation. 
ISec If.I. al 665-70, 98 S.CL al 2996-98. The 
;lsupi!emc Court concluded from amply 
chronicled legislative history that, in im
pounding \vatcr to be used in a federal 
reclamation project, the Secretary of the 
Interior n1u:-il comply \Vilh 8tatc waler law, 
including the rcquire1ncnt of obtaining a 
state pern1it for appropriation of \Vater, if 
nccdcrl, and satisfying any conditions at
tached to the pern1it which are not incon
sistent with fcdcrnl law. Id. al 1347, 98 
S.Ct. at 29o7. 

If 'there is one theme that runs through 
both First Ioiv:i and (;:_ifiJ'ornia v. United 
Slate' it is that duplicative regulation is to 
he a vdided. IJolh the Stales and lhe Feder
al GoVernmcnt have roles to play in regu
lating~ the use of our Nation's waters, but 
their roles are different. The States have 
been given prin1ary jurisdiction over pro
prietary rig-hls in water. Local regulation 
is apptopriatc hccausc of the legal and geo
graphical differences between the arid 
West~rn States, where the doctrine of prior 
appr;riation generally prevails and water 
right'!: are subject to strict stale regulation, 
and tfe Eastern States, whe.re water. rig?ts 
are ~lVerned by the doctrine of npanan 
right$ and an abundance or waler obviates 
the Of!ed for complex state \Valer distribu
tion plans. On the other hand, the Federal 
Government has taken exclusive jurisdic
tion over the licensing of hydroelectric 
projects on navigable waters. It has estab
lished a specialized federal agency, the F'ed
eral Energy Regulatory Commission, which 
has the expertise to evaluate such projects 
in light of '1cornprehensive" criteria. Cf. 16 
U.S.C. § 803(a); Town of Springfield v. 
State of Vermont Environmental Board, su
pra, 521 F.Supp. at. 249-50, That agency's 
control over the licensing of hydroelectric 
projects on navigable waters of the United 
States is plenary. The proper means by 
which the Public Service. Board and the 
Town of Cavendish .may make sure that 
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their concerns are t.aken .. into accouht ln the 
construction of the hydroelectric plant the 
plaintiffs propose to build is to appear be
fore the FERC as parties, as they have a 
right to do, see 18 C.F.R. § 1.8, rather than 
to subject the plaintiffs to duplicative, and 
possibly conflicting, regulation. 

In sum, California v. United States does 
not implicitly overrule Ji'irst Iow11. The two 
cases are consistent. Both recognize the 

. need for a uniforn1 system of regulation in 
which the States perform certain functions 
and the Federal Government performs oth
er functions. While the Vermont Public 
Service Board tnay eventua~y have jurisdic
tion over certain aspects ofihe Black River 
hydroelectric project, such as rate-setting, it 
is without jurisdictioq over the licensing 
and approval of the pi'oject. 

It is DECLARED arid ADJUDGED that, 
under the Federlil Power Act and the Su-

' premacy Clause, ~he jurisdiction of the Fed-
eral Energy Re~latory Commission to act 
on the plaintiffs1{application for a license to 
develop the prop+sed Black River hydroelec
tric project is eXclusive of the jurisdiction 
assumed by the rhajority of the members of 
the Vermont Public Service Board over the 
improvements, works, facilities, features, 
and elements of the Black River project 
within the plaintiffs' application to FERC 
for a license for the project. Accordingly, 
the order entered by the Public Service 
Board on April 7, 1982, and filed on April 8, 
1982, in Petition of the Town of Cavendish, 
P.S.B. Docket No. 4444, exceeds ils jurisdic
tion, and is without legal force and effect. 
Since no disputed hisue of fact is presented, 
the plaintiffs' motion for summary judg
ment is GRANTED. 

It is so ORDERED. 

Ross SUMMERS, Plaintiff, 

v. 

SEARS, ROEBUCK & CO., Defendant. 

Civ. No. 81-732$. 

United States. Distric,. Court, 
E.D. Michigan, . 

Oct. 18, 1982. 

Employee brought action against e1n
ployer alleging_: breach of c1nployment con
tract and unla'lfful age discrirninalion, and 
employee's \Vife filed claim for loss of con
sortium. The District Court, Ralph M. 
Freeman, J., held that: (1) employee could 
not recover for breach of en1ploy111ent con
tract based upon his den1otion, since en1-
ployment contract which permitted employ
er to terminate~,employee \vithout just cause 
precluded a leg\!,imate expectation of a just 
cause deter1nil

3 
tion prior Lo demotion, and 

since there wa o ev·····idence of any objective 
circunistances f employee's employment 
which would iport a finding of an im
plied contract . rohlbiting employer from 
demoting employee without just cause; (2) 
employee's allegation that he was demoted 
so that a younger p~rson could replace him 
\\'as insufficient to , establish prima facie 
case of age discrimihation under Michigan 
statutes; and (3) wife could not recover 
from husband's former employer for loss of 
consortium, since that claim was wholly de
rivative of husband's claims of breach of 
employment contract and age discrimina
tion. 

Defendant's motions for summary judg
ment and dismissal granted. 

1. Federal':.Civil Procedure =2544 
Party moving for summary judgment 

bears burden of clearly establishing the 
nonexistence of any genuine issue of fact 
material to a judgment in his favor. 

t 

2. Federal Civil Pro~edure <>=2544 
If movant for simmary judgment es

tablishes by use of c!!leadings, depositions, 
answers to interrogatories and -admissions 
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state agency or the ),dministrator, \Yith notice of any proposed 
changes in the construction or operation of the facility \vith respect to 
v:hich a construction license or permit has been granted, \\·hich 
changes may result in Yiolatic;i of section 1311. 1312, 1:313, 1316, or 
1317 of this title. 

( 4) Prior to the initial opt::ration of any federally licensed or per
mitted facility or actiYity \vhich may result in any discharge into the 
navigable waters and ·,\·ith re:o:pect to v>hich a certification has been 
obtained pursuant to paragraph (i) of this subsection, \\·hich facility 
or activity is not subject to a Federal operat:i-11-g- -license--or-permit, the 

4Yf'Cen·see or permittee shall pro\·ide an opportunity for such certifying 
State, or, if appropriate. the interstate agency or the Administrator to 
reviev.· the manner in \Vhich the facility or activity shail be operated 
or conducted for the purposes of assuring that applicable effluent limi
tations or other limitations or other applicable \vater quality require
ments '-Vill not be violated. 'Upon notification by the certifying State

1 

or if appropriate, the interstate agency or the .,.\dministrator that the 
operation of any such federally licensed or permitted facility or activi
ty will violate applicable effluent limitations or other limitations or 
other \vater quality requirements such Federal agency may, after pub
lic hearing, Suspend such license or permit. If such license or permit 
is suspended, it shall remain suspended until notification is received 
from the certifying State, agency, or Administrator, as the case may 
be, that there is reasonable assurance that such facility or activity \vill 
not violate the applicable provisions of section 1311, 1312, 1313, 1316, 
or 1317 of this title. 

(5) Any Federal license or permit v;ith respect to v.·hich a certifica
tion has been obtained under paragraph ( 1) of this subsection may be 
suspended or revoked by the Federal agency issuing such license or 
permit upon the entering of a judgment under this chapter that such 
facility or activity has been operated in violation of the applicable pro
visions of section 1311, 1312, 1313, 1316, or 1317 of this title. 

(6) Except \vith respect to a permit issued under section 1342 of 
this tit.le, in any case \vhere actual construction of a facility has been 
lawfully commenced prior to April 3, 1970, no certification shall be re
quired under this subsection for a license or pern1it issued after April 
3, 1970, to operate such facility, except that any such license or permit 
issued v,rithout certification shall terminate April 3, 1973. unless prior 
to such termination date the person having such license or permit sub# 
mits to the Federal agency \Vhich issued such license or permit a cer· 
tification and otherwise meets the requirements of this section. -. 

CompHanee- lvitb oth-er pro"l--flSi~n.s qf lan· netting 
applicable -w.nte-r quallt:r :requll't!J:Uents 

(b) Nothing in this section shall be construed to limit the authority 
of- any department or agency pursuant to any other provision of law 
to require compliance '\\·ith· any applicable water quality requirements. 
The Administrator shall, upon the request of any Federal department 
or agency, or State or interstate agency, or applicant, pro\'id~, for the 
purpose of this ·section, any relevant information on applicable efM 

"' 
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11uent imitations, or other limitations, standards, regulations, or re
quirements. or \vater quality criteria, and shall, when requested by 
anY such department or agency or State or interstate agency, -or appli
cant, comment on any methods to comply \\rith such limitations, stan
dards, regulations, requirements, or criteria. 

Authol'lty of SecretHry of Arm.y to permit oHe of spoil disposal 
arens hy Federal Iicenseei;; or permlttees 

(c) In order to implement the provisions of this section, the Sec
retaPY e>f the Army, acting through the Chief of Engineers, is au
thorized, if he deems it to be in the public interest, to permit the 
use of spoil disposal areas under his jurisdiction by Federal licensees 
or perrnittees, and to make an appropriate charge for such use. 1'-fon
eys received from such licensees or permittees shall be deposited in the 
Treasury as miscellaneous receipts. 

Limitations nnd monitoring requlrementl!I of ccrtlt:leation YJl 

~ 
(d) Any certification provided under this section shall set forth an{Y 

ffluent limitations and other_ limitations, and monitoring require
ments necessary to assure that any applicant for a Federal license or 
ermit \vill comply i;vith any applicable effluent limitations and other 
mitations, under section 1311 or 1312 of this title, standard of per

formance under section 1316 of this title, o:i. prohibition, effluent 
standard, or pretreatment standard under section 1317 of this title, 
and 'vith any other appropriate requirement of State la1-v set forth in 
such certification, and shall become a condition on any Federal license 
or permit subject to the provisions of this section. 

Tu'ne 30, 1948, c. 758, Title IV, § 401, as added Oct. 18, 1972, Pub.L. 
92-500, § 2, 86 Stat. 877, and amended Dec. 27, 1977, Pub.L. 95-217, 
§§ 61(b), 64, 91 Stat. 1598, 1599. 

Historical Note 

1977 Amendment. S.uliooec. (al. Pub.L. 
fl3-217 added refer.:>nce tu ~·ection 1313 of 
this title in pars. (1), (31. (4-l. and (5), 
strut:k out par. 1Gl which had provided 
that no Federal agency h<i' deemed an ap
plicant for the purposes of this subsec
tion, and re<le:>ignated former par. (i) as 
(6). 

Administration of Refuse Act Permit 
I'rrinam. Adminh:tration of Refuse Act 
Pt'rruit Program to regulat€' discharge of 

• 

pollutants and other refuse n1atter into 
nariga ble waters of the -Cnited States Qr 
their tributaries, see Ex.Ord. Xo. 11574. 
Dec. 23, 1970, 35 P.R. 1962:7, set out as a 
note under section 407 of this title. 

Legislntiye llb1tory. For legislative 
history and purpose of Pub.L. 02-:500, see 
1972 V.S.Code Cong. and Adm.Xews, p. 
3668. See, also. Pub.L. 95-217, 19ii l'.S. 
Code Cong·. and Adm.News. p. 4326. 

Library References 

);ayi,i;ahle \Yarers ~35. C.J.S. :Navigable \Vaters § 11. 

Notes of Decisions 
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.. 1n many States there is no legal authority to finance the payment of salaries 
,.,.•:: State funds based on a hope, or belief, that Federal funds will sooner or 
~1 ,:r lie forthcoming. In addition, the uncertainty of retroactive pay would en
..... ~:ruJ!l' employees to seek employment elsewhere. Replacement of these valued 
~-! f':rperienced employees, when Federal funds do become available, would be 

:~:rr:nrlY diffi«ult. We do not believe the Nation can or should tolerate such a 
..-rrrf' disruption in the continuity of its protection of the water environment." 

l.lr. President, I do not believe that. the men and women whose Taluable tal
.. ~!1' hnt"e n1eant so much to progress in water pollution control on the Federal, 
"'.n!f' end local leTels should be held hostage "·bile debate continues over the 
!::'.:Jrf' ~hapc> and scope of the Federal effort. Since only Congress can prolide 
~~·· weans to continue their work-----either by insisting that S. 2770 become law, or 
1.r Fll!'tnining a \eto and fulfilling its responsibility to enact continuing authority, 
t · cn:e that you act one way or the other on this legislation before the end of 
~::.i~ week so that Congress will have an opportunity to respond. 

Sincerely, 
EDMUND S. MUSKIE, 

U.S. Senator. 

U:-rr£K F'RoM WILLIAM RUCKELSH.A.US, ADMINISTRATOR OF THE ENVIEONMENTAL 
Pwn;CTION ADMINISTRATION, TO THE OFFICE OF MANAGEMENT AND BUDGET, Qc
TOfl£lt 11, 1972, RECOMME1'--PING PBESIDENTIA.L APPROVAL OF S. 2770, THE FEDERAL 
'W .It.TE& POLLUTION CONTROL ACT AMENDMENTS OF 1972 

The essential provisions of each Title of the bill are set out below: 

Title I-RESEARCH AND BELA.TED PROGRAMS 

1- Goo.ls and Policy-A national goal to eliminate the discharge of pollutants 
t-1 lns5 is announced. An interim goal-the attainment of water quality W sup~ 
PQrt fish and wildlife and recreation by 1983-is also provided. 

:. The law would be changed to provide that EPA determine the need for and 
Dl:1- nlae of water· storage in Federal water resource projects for purposes of 
-.-atrr quality controL 

:!. So hydroelectric projects can include storage for the purpose of water 
'i'U;li~ control unless the Administrator certifies the need. (This is a new 
pf'DTi.5:ion.) 

<l ~e old section S(c), Basin Planning Projects, and Federal support are 
molDed. 

&. There -is a requirement that a national water quality surveillance system 
:a<;oQllorinf:" the quality of navigable water, the contiguous zone and ocean be 
••tahllshed. EPA is to utilize the resources of NASA. NOAA, USGS, and the 
,·~it Gunrd in designing such a system. 

6_ Research on tools and techniques for making cost-benefit studies of activities 
~o regulation under the Act shall be conducted and reported to the 

-:-. The enrolled bill requires t.hat EPA construct the National 1':t:arine Water 
QQ.llty Laboratory. 

r ~ Research and demonstrations on vessel waste systems have been transferred 
rnai EPA to the Coast Guard. . 

,. a A w-nste oil disposal and utilization study is required with a report to the 
• :::.t"tf'"SS within 18 months. 
~Q Annual reports will be reqnired on research activities devoted toward 

.-.lupin~ methods and systems for reducing the total fl.ow of sewage. 

Grants for research. and developrnent 

_, grunts nre provided for demonstration river programs. 
-~, .. "";,1r~~nf~ nre authorized to assist in the development of waste management :r<l t 1.rC'C'ted toward no discharge of pollutants and toward new and irn-

. !(':-ot1ng iuethods. 
State program grants 

"t"'" I : .\till iro.i;ru;u grant~ authority under existing law is substantially revised. 
__ i~ l •. 11 •nznt1ons are increased to $60 million in Fiscal Yeur 1973 and t-;75 mil-
. .. 1.:-:c-111Ye:ir1974. ' 
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, dischnrf!"eT can <l('monstrate to the satisfaction of the Administrator that a 
-~ ,

1
,,,.,ed efl:luent limitation based upon best practicable control tec:hnology and 

,~; "'a1Iablf.' control tf.'c:hnology is more stringent than uecessary to protect 
;, .. und sh£>1l.fi$h, etc .. in ''"bich eYent n less stringent effluent limitation ma:r .. 
~ .~··!r. Cooling ... -a ter intake structures will require best a Yailable control 
.;.:!J;JOl(lgy. 

Title J,r_PERMITS AND LICEXSES 

L A state c:ertification mechanism like that no"- prorided br Section 21 of the 
1 ,,Jf'r.!ll i'\ater Pollution Control Act is in the enrolled bill, proTided that in place 
·, wnter quality standards as the determinatiYe criteria, the effluent limitations, 
.:;;Jrlines and other requirements of the new la11- are substituted. 
' :!. .Xo discharge of any pollutant will be permitted, except as authorized by a 
-.·rroit issued under the new Act. No Refuse Act permit may be issued after 
~::!lrtment of the legislation. Ho11-eTer, Refuse Act permits heretofore issued 
•!" • .::..II continue in force and effect as though issued under authority of this 
1:.rolled bill. 

s. St.ates mar be authorized to continue existing permit programs for the 
;·.:rpose of issuing permits under this bill from the date of enactment for up to 
; ·~,days after enactment. Such St.ate-issued permits are subject to Federal Teto. 

·4. EPA will issue guidelines identifying an adequate State program. EPA in 
1t, pennit program must conform to these guidelines. After State assumption of 
1 111_.nnit·issuing authority, EPA will retain the right, unless waiYed, to reTie11· 
.t.:.d approve any permit lrhich affects another State, or any proposed permit, to 
dr1rnuine adherence to requirements under the enrolled bill EPA, after notice 
.s.::d public hearing, may withdraw State permit·issuing authority in the eTent it 
c..:ermines State failure to adequately implement the requirements of the 
'!".rolled bill. 

:i. '\hen application.for a permit has been made, but no final disposition \Yitb 
tr<Jlt"Cl to such application is made prior to December 31, 1974, prosecutions n-itb 
~~111:tt to the discharge \Yhich is the subject of such permit application may not 
i. romn1enced. 

C. The Administrator is required_ to promulgate '\Yithin 180 days after enact· 
...,..nt criteria with respect to ocean waters. These criteria addressing the effect 
r..~ 110Uutnnts on marine ecosystems, etc., parallel the criteria in the ocean dump
t.:-.= lef!"islation now pending. Permits for discharge into the territorial sea, the 
n:-::itiirnous zone or ocean \Yaters must be in accord \Yith these criteria. 

~. The Corps shall continue to issue dredge and fill permits in accordance 11-ith 
(~h'rin comparable to the EPA ocean di~charge criteria. EPA may restrict the 
t:."Chnrge of dredge material in specified sites if the Administrator determines 
~!..J;t such discharge will haYe an unacceptable ad""Verse effect on municipal "'ater 
•::pplies, fishery resources or recreational areas. 

"· Additional criteria and a potential additional permit n·ould be required for 
~~ diJ:posal of sewage sludge into the na-rigable "·aters, notwithstanding the fact 
~~I ll permit for such dun1ping may haTe been obtained pursuant to the ocean 
;; :;:n11ing Act. 

Title V--oE?-.•ERA.L PROVISIONS 

1. The enrolled bill provides that the Administrator may seek injunctive relief 
k tt'St.rnin any discharge that presents an iruininent and substantial danger to 
:i:;t1~ hea~th and '\'\·elfare (the latter limited to effect on liYelihood). 

- 8tnnd1ng to sue is proYided citizens or groups to enforce non·discretionary
,_<"'!,•uns of the Administrator or to enforce effluent standards or limitations or 
:~'7',7 of the Administrator. Such standing is limited to persons haTiug an interest 
, M~ 1 Js or inay be adTersely affected. Such suits ma~- not be inaintained prior 

·h.•· rt•ndering of GO-do~- notice to the alleged Yiolator. the A.dn1inistrntor, and 
. ~~ :-:nit: tonterued or in the event tbat tbe Administrator or a State is diligently 
· ,"''"·ut1Ui;!: such >iolation. 

· 1111:' Attorney General shall represent the Adininistrator in all litigatiou 
...• .,._~the ··~tlorney Gt'll<~ral fails to take appropriate action 11·ithin a rea!<onable 
~ •·· 1 ~n ":h:tli f'Yent the Adn1inistrator may be reJlresented by his O\Yn attorneys. 
•. ru\·i:-:ions are made in the la"- to protect employees \\·ho have cooperated 
:"•· i·n_fon·l'Illent and iln1ileu1entation of the enrolled bill. 
..• :~ .. J~Hlid<1l re,·ie\\· of Adu~inistrator's action in pron1ulgating standardJ.:, 

·,": 11.1111~ ll~\\· !<()Ure<: J1erfnnnnnce standards. effln('nt liinitation!<, prohibition:-: . 
.""1 . 1 ~ 1 ~:-:1uu.~ <ir d1·11yin;::- a.11~· per1nit 1nay be obtained by intere!'ted per.<-;0111,; 

·· · ( uurt of ~-\.1111eals for the appropriate Circuit. 
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~E:\ATE CONSIDERATION OF THE REPORT OF THE. 
COT\FERENCE C01\1111ITTEE, OCTOBER 4, 19i2 . 

A»IXDlIENT oF FEDERAL WATER POLLUTION CoNTROL AcT 

'1r MusE:JE. l\fr. President, I submit a report of the committee of 
:. fr~;nce on S. 2770, and ask for its imme.diate consideration. 

rniiic Pm:srnrxo OFFICER (l\fr. Cannon). The report will be stated 
bv tit le. 
·Th<• legislafrrn clerk read as follows: 
T'bt' committee of conference on the disagreeing votes o! the two Houses on 

u.,. cmrn!lment of the House to the bill (S. 2770) to amend the Federal Water 
tu!!:nlon Control Act, ba1ing met, after full and free conference, ba1e agreed to 
tl'nlr::tmrnd nnd do recommend to their respective Houses this report, signed by 
an lhl" conferees. 

Tiie PRESIDING OFFICER. Is there objection to the consideration of 
th• conference report! 

There being no objection, the Senate proceeded to consider the 
!Tport. 

~Ir. MusKIE. l\fr. President, may I say to my colleagues that we have 
• :lO-minute time agreement here and we should not be troubled by the 
,:.,. of the documentation before me as I shall not take more than 2 
r.anntrs to present the report and then there will be several colloquies 
n:i points in the report which are of interest to particular Senators. 
Thus, we should be able to cover the ground quickly in the next 30 
ciinutes . 

. \Ir. President, the conference report on the Federal Water Pollu
tion Control Act Amendments of 1972 is the pending business of the 
&n•te. The Senate approved this legislation on November 2, 1971; 
tO,.. House acted on l\farch 29; and the conference committee began its 
<ldii<'rations on l\fay 11 of this year. Since that first session, we have 
l,..Jd 3V meetings of the conference, often starting early in the morning 
IJl<l nmning late into the evening. 

I1inve been a Member of the Senate for 13 years, and I have never 
kforc participated in a conference which has consumed so many 
h.ours, been so arduous in its deliberations, or demanded so much atten
tion. I? det~il f'.om the members. The difficulty in reaching agreement k this. legisl:iti~n has been matched only by the gravity of the prob-

.. : .. , 

··.: 

ms \nth which 1t seeks to cope. 
. Our J'lane~ is beset with a cancer which threatens our very existence .·,~ 
•n~ wh1.ch will not respond to the kind of treatment that has been pre· 
~Tlbod m the past. The cancer of water pollution was engendered by 
oc:r nlmsc of our lakes streams. rivers and oceans· it has thrired on 
0
"' h?lf-hearted attempts to control it'· and like a:r:y other disease it 

=kill us. , ' 
, .~r: hn\"e igno~ed this cancer .for so long that the romance of environ
.· .. t.,] concern IS already fadmg in the shadow of the grim realities 

(! G 1) 
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C£RT1FIC-.1,.TJO~ [$1;>ction 401] 

The Conferees intend thnt the certifir.ntion pro-.hdon "·ill assure n State "'ater 
pollution control n~enry an opportunity to dC'tern1ine "·bether or not effiuent 
Iirnitations establislled for clii::chnrj:!e!; sulijC>ct to a section 402 per1nit "'ill lit
at least ns stringent as any nppllcnble rt>quirements of exiEtin; State pro~rara~ 
SeC'ondly, the Conferees agreed that a State mn:r attach to nnr Feder~ll.LiBSlled 

lirense -or Permit such co11dittuns as n1ny-'bu-n~('e-ssar:r_ to assure compliance 
v>ith water qualify Ffandnros-in-that -srnte. The Conferees Uo not intend that 
rl:ily -sucn-- State- cond1hons would be less strict than the requirements whith 
'\\ould be otherwise required b:r Federnl law. 

NATIOXAL POLLCTIOX DISCHARGE EI.l~lIXATIOX SYSTE:\f [Section 402) 

The Conference agreement prffrides tbat the Adn1inistrator may reriew an; 
permit issued pursuant to this Act as to its consistency with the guidelines and 
requirements of the A.ct. Should the Adn1inistrntor find tbnt a per1nit is proposed 
which Ooes not confor1n to the guidelines issued under section 304 and othl'r 
requirements of the Act, he shall notify the State of his determination, and 
the permit cannot issue until the Administrator detern1ines that the necessary 
changes ha'\"'e been mnde to assure con1pliance with such guidelines and require. 
ments. The Conferees ba-ve retained that portion of the Senate bill which per· 
mits the Administrator to wai'\"'e entirely his authority to re'\"'iew permits for 
certain categories and classes of pollution sources to all States which receii~ 
a delegation. The Administrator is also permitted to specify categories and 
classes for which he will not re'riew for specific States on the basis Of the pro. 
grams which are in existence in those States. 

Additionally, the Conferees have retained the pro'\"'iSion of the Senate bill 
which permits the Administrator to notify a State of intent not to review a 
specific permit 'Within 90 days in order that the permit is.suing process can be 
expedited. The Conferees also agreed that there -should be no enforcement 
action taken for failure to ha'\"'e a permit until December 31, 1974, in order to 
pro'ride an adequate opPortunity for the Administrator to review and issue or 
not issue permits for the applications that are pending on date of enactment 
Dr will be pending as a result of expansion of the program. 

Concern has been expressed that the "immunity" pro'\"'ision will cause dismis.~I 
of pending enforcement actions under the Refuse Act of 1899. Sf?Ction 4 ~01id1>< 
the following relevant words pertaining to the Refuse Act: "No suit, action. 
or other proceeding lawfully commenced by or against the Administrator or fill1 
other officer or employee of the United States in bis official capacity ... shaD 
abate by reason of the taking effect of the an1endment made by section 2 o( 
this Act." 

Without any question it was the intent of the Conferees that this provision 
include enforcement actions brought under the Refuse Act, the Federal Water 
Pollution Control Act, and any other Acts of Congress. 

Additionally, it should be noted that the Administrator may imn1ediately act on 
pending permit applications .. Should he deny a permit to an applicant, the en
forceinent proTisions of Section 309 also would be a'railable in1mediately. 

It vras suggested to the Conferees that. if tbe Act's definition of <lpoint source· 
is strictly and literally construed, it would subject discharges from marine err 
gines on recreational vessels to the requirement for obtaining a permit under 
this Act. Since there are n1ore than 6 million O'n'nC>rs of recreational \'e~l'PL~ 
which would be required to obtain permits if this interpretation were adopted. 
the Conferees believe that inclusion of recreational marine engines under tb~ 
permit program would result in an unreasonable expenditure of administratlrt 
effort. It was further recognized that to require each and every boat owner to 
obtain a permit for his engine would be unreasonable. . 

We expect the Coast Guard and the En'\"ironmental Protection ~.\.~ency to re
\iew the problems associated with regulation of marine en~ine discharges end 
to recommend to the Senate ana House Public Works Committees any necess.az 
1e;rislation. Pending the submission of this report we would not expect the A

1
, 

minis.trator to require permits to be obtained for an'\" discharg-es from proper~f 
functioning marine engines or to institute any proseCution for failure to ob!~': 
suc>h a permit. This does not, of course, preclude the Administrator from tnliin; 
action ai;?:ninst the discharges from n1arine engines of harmful quantities of 0•· 
under Section 311 of the Act. 

'fLerC' z:i:?y lie f>tber areas wl::i:
('l"Pl'Ct t!if' ( .. •nce:.r1H•d ngencies to 
JirSr 1;1:-;.·::c:ulil(· date in order fo; 

Srrt:on 403 of tlie Senate hill 
~imils:. Tile Senate Lill pro•ideC 
!lpprure llllY disc:llarge into the c 
under th!::; t-:ecti(ln. 
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J'EJDIITS FOR DJ:LD<:;r:ri 

A major differenC'e betw·een th€: 
io the i.~~ut:> uf <lrt·•lg-i1ig. The :;;:. 
treated the disposal of dredged s] 
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je-ct to a different set of criteria 
House bill not onl;r est31Jlisbed a c 
ronmental efft>-ers of dredged spoil 
the Army rather than the Adminir.:· 
as the permit issuing authority. Tb 
o! the House bill which related 
nnthority. However, consistent m· 
the EnYirou1u~ntul Protection A~: 
:mthorities. ~ 

Fi.rst, the A;-dministrator has bot 
obtain a Section 404 permit or co~· 
f!Utb~rity ~S RYailaLle because rusth: 
Jl('rn11t or in T:iolation of a permit"" 

Second, the En'rironmental Prot£-C 
~te to. be _used for the disposal of dn 
i.i~ cr1ter1a establit-lied for fresh .,. 
qrured nnder Section 403. ~ .. 

Third, Prior to the issuance of ar• 
mus~ ?etermine that the material
tJnruc1pal water supplies, shellfi..:h 1 
irnd breeding n rens)' \Dldlife or ~I'£i. 
tb~Administrator so determine, no p-~ 

h~ Conferees were uniquely a""' 
I•ermi_ts 3:re )lresentl;r liandled and d 
r.icy in light of 1he fnct that a <::"t"c;-1" 

~me. time, the Committee did ;i;ot · 
,"('rmitting the Secretnr'" of the .Ar 
~n~~ental in1pli«ntio1i~ Or eJther th•_ 
the ispo.sed of in a site. Thus, the 1: 
th En'\"1ronmental Protection Agenc 
l.n e site for dredged srioil disposal::,_:' 

anr selected site 
'fJip no . . ! . 

trans- . ~c-1s1nn :;; not duplicatiT"e or , 
1,,1,d ~itted to the Adu1inistrator fo 
~x Del th(• "(llltf'nt •·f tl1e 11u1tter 
_,;/'f'~t tbe A1liuinistraf(1r to JJe e:x:pc·f 
It 18 ae<'e11tnhle or if :-:pecific ~pv.:1 

~rt the same time, the CommittE-e 
· to move expeditioui,:ly to end tht: ': 
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TITLE I\'-PERMITS AND LICENSES 

SECTIOX 401--:-CF..rtTIFIC.\TION 

This section, largely taken from present law, requires that any 
applicant for a Federal license or permit proYide the licensing 
agency with a certification from the State in which the discharge 
occurs that any such discharge will comply with Sections 301 and 
302. 

This section is substantially section 21(b) of existin~ la"· (enacted 
ns a part of the '\Yater Quality Impronment Act of 1910) amended 
to assure consistency with t.he bilJ's changed emphasis from ,,-ate.r 
quality standards to e.fliue.nt. lin1itrt.tions bnsed on the elin1inntion of any 
discharge of pollutants. 

Subsection (a) (7) has contained a. grandfather pro\'ision allowing 
faci1itjP-s on '"hich con.struction under a Federal license or per1nit be
oan before April 3. 1970, three years before any certification would be 
~eqnired. This provision is amended in t11is bi11 to except per1nits under 
section 402 of this Act or section rn of the Rivers and Harbors Act of 
1899. Certification will be required for all such permits from the date 
of enactn1ent on~ regardless of the tin1e construction of the facility 
began. 

Existing Ja't is further modified by section 401 of this bill to inc.Jude 
a definition of cert.ificntion. The certification pro,·ided by a State in 
connection '"ith any Federal license or pe.rn1it 1nust set forth effluent 
limitations and monitoring requireme11ts necessary to con1ply \Yith the 
proYisions of this ... \ct or under State }a"· and such a certification be
ron1es rn: enforceable condition on the Federal license or permit. 

In addition, the proYision 1nakes clear thnt any \Yater quality re
quiren1ents established under State la'"' 1nore stringent than those re
quirements established under this Act, also shall through certification 
beco1ne conditions on nny Federal license or per1nit. The purpose of the 
c.ertification n1eC'hanis1n proYided in this 1n)Y is to n8sure that Federal 
licensing or per1nitting ag('BC'ies cannot o\·rrriclc State "-ater qunlity 
reql,liren1ents. 
It sl10uld also be noted that the Committee continues the authority 

of the State or intrrstate agency to act to deny a permit and thereby 
prevent a Federal license or pe.rn1it from issuing to a discharge source 
within such State or jurisdiction. of the interstate agency: Should 
such an affirmatiYe denial occur no license or permit could be issued 
by such Federal agencies as the .._-o\.ton1ic Energy Con1mission, Federal 
Po>l'er Commission, or the Corps of Engineers unless the State action c 

was overturned in the appropriate courts of jurisdiction. 

SECTION 402-XATIOXAL PoLLIITAXT D1sCHARGE ELih:t:INATIOX SYSTE?.I 

The Administrator may issue a permit for the discharge of 
Pollutants into the navigable waters, or beyond, if the discharge 
meets applicable requirements of Sections 209, 301, 302, 306, .107, or 
308. Any permit issued under Section 1.'l of the 1899 Refuse Act 
Prior to June 30, 1972, shall be considered a permit pursuant to 
this section. 
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REPORT 
Ko. 92--911 

FEDERAL WATER POLLUTION CONTROL ACT 
AllIBNDMENTS OF 1972' 

}LA.RCH 11, 197!?.-Comm.itted t.o the Committee of the Whole House on the 
State of tbe Union and ordered to be printed 

~fr. BLATNIK, from the Committee on Public Works, submitted 
the follomng 

REPORT 
together with 

ADDITIONAL AND SUPPLE:llIBNTAL VIEWS 

[To accompany H.R. 11896] 

The Committee on Public Works, to whom was referred the bill 
(H.R. 11896) to amend the Federal Wa,ter Pollution Control Act, 
haring oonsidered the same, report favorably thereon with an amend-
ment and recommend that the bill as amended do pass. . 

• * • • • • * 
BACliGROUXD 

.America's 1vaters are in serious trouble, thanks to years of neglect. 
i~ornnce and public indifference. Almost from its inception in 1946 
the Committee on Public 1''orks has been trying to bring to reality 
u1 effective properly funded program to restore and enhance the 
fjlln]ity of our waters and to insure their future as a lasting national 
IL<.5el. 

Prior to the Reorganization Act of 1946 there had been some legis
lntion enacted in this general field-The Refuse Act of 1899. the 
Public Health SerYice Act of 1912 and the Oil Pollution Act of 1924. 
Ilowe,·er, it was not until after the Committee on Public \Yorks "<>RS 

''1:thlished and considered the problem of water pollution control 
'" be sufficienth· serious for national attention that. in 1948. the first 
«>mprehensive "measure aimed specifically at that· problem. was en
srterl. This landmark legislation was Public Law 80-845. 

l'11lilic La"- 80-845 essentially had a five-fold purpose: 
. 1. ~\.uthorjzed the Surgeon General to assist in a.nd enco11rnge 

·~l11te ~tudies and p1ans~ jnterstate co1n1)ncts~ and creation of uniform 
~late laws to control pollution. 
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Timely submittal o.f the required report and ~ecomi,nen~ations L. 
leirislat10n and financmg methods for the post 191 G period is expce,.· 
Section 318-Aquacultm•e . 

It is the intenbon of th.e .Committe~ to ei:cou,rage the"reGyclir:t ,, 
pollutants, There is a possibility of d01,ng this mth aq':'acqlture. tG_ 
howenr, shall not result m a degradation of the aquatic-eh1'iroIUn 
Therefore, the proo:ram is considered to be experimental and the '.: 
mit program must be carefully controlled and enluated to insure !t.: 
th.e broad, public interest. in the aquatic environment is, not cornp:c 
mised while at the same time makmg possible the mvestigation of u, 
potential promise of aquaculture. 

Any discharge of pollutants must be in accordance with a r,eno: 
issued by the Administrator pursuant to regulation. Such regu ati.,.,. 
s~all authori~e1 on a select!rn J:>asis, discharg"': which would otii.;. 
wise ~ prohibited .as m v10lat10n ?f the reqmrements of this Ktt 
but which clearly will be controlled m such a way as not to contrib!!'~ 
to pollution outside the designated project area. Applicants will t., 
expected to demonstrate, to the satisfaction of the Administrat.,_ 
that t.he project will be beneficial, will be controlled so as to precluQ, 
the possibility of pollutants reducing waters outside the project ano, j 
and that the project will not interfere with designated beneficial -
of the waters in question. \ 

Any permit issued under this section will be enforced by the Ad- i 
ministrator pursuant to application provisions of section 309. 

TITLE IV-PERlillTS A~~ LICENSES 

8ectum 401-0 ertification 
Section 401 is substantially section 21 (b) of the existing la• 

amended to assure that it conforms and is consistent with the nrn n-
quirements of the Federal Water Pollution Control Act. l\ 

Subsection (a) (1) of Section 401 requires any applicant for a Fed· 
era] license or permit to conduct any activity (this includes construct· 
ing or operating facilities) which may result in any discharge into 
navigable waters to provide the licensing or permitting agency with 
a certification from fhe State in which the discharge originates or will 
originate or a certification from the interstate water pollution cont:ol 
agency haYing jurisdiction over the naYigable waters at the po~t 
where the discharge originates or will originate if such certificat10n ~ 
appropriate from such interstate agency rather than from the State of 
origin. This certification must state that any such discharge will com
ply with the "applicable" provisions of sections 301, 30-2, 306, 307 t111d 
316 of this Act. · 

The Committee notes that the term "applicable" as used in section 
401 has two meanings. It means that the requirement which the term 
"applicable" refers to must be pertinent and apply to the aciivity and 
the requirements must be in existence by having been promulgated or 
implemented. For example, if a thermal discharge regulation h~s .no 
relernnce to an activity, the State need not certify that the actmty 
will comply with section 316. Similarly, if an effluent limitation has 
not been established under section 302, obviously a State could not 
certify that the activity will comply with an effluent limitation under 
that sect10n. 
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h the case of any activi_ty _for. which there is :iot an applicable ef!lu
-· Jimi;Mion or other hm1tat10n. under sect10ns 30l(b) and 302, 
'. '. ''cnhle standard under sections 306 and 307 and applicable regula
'. '_'~~der section 316, the State would so dedare in its certification. 

The State is required .to provid~ public notice with respect to all 
. ,Jirations recen-ed by 1t for certification and, to the extent that the 
~.;,, determines it appropriate, to establish l?rocedures for holding 
. :,Jic hearin!!S with respect to specific applications. If a State or 
_:,r:;tate agency has no authoritv to make such a certification, then 

;-~~ c~rtifications must be obtained from the Administrator of EPA. 
···in order to insure that sheer inactivity by the State, interstate 
, ~·nc> or Administrator as the case may be, will not frustrate the 
;':,Jeral application, a requirement, that if within a reasonable period, 
.~ich cannot exceed 1 year, afler it has received a request to certify 
,,,,State, interstate agency, or Administrator, as the case may be, fails 
,, re fuses to act on. the request for certification, then the certification f 
n-quirement is wai'ved. If a State refuses to give a certification, the 
"°rts of that State are the formn in which the applicant must chal
~nge the refusal if the applicant wishes to do so. No Federal license 
,.,, permit shall be granted unless this certification has first been ob
'•ined or there has been a waiver of the requirement as provided by this 
dlSl'ction. Denial of certification by a State, interstate agency, or the 
.\drninistrator, as the case may be, results in a complete prohibition 
'-""inst the issuance of the Federal license or permit. , 

Subsection (a) (2) of section 401 provided that when a licensing or 
pmnitting agency receives·an application and a certification, it must 
;=.mediately notify the Administrat-0r ·thereof. 'Wb.enever such a dis
·'"""' may affect the quality of the waters of any other State as deter
:::ned by the Administrator then the Administrator shall, within 30 
d.ys of the date he is notified of the application for the Federal license 
or permit, notify such other State, the licensing or permitting agency, 
lod the applicant,. If within 60 days thereafter the State so determined 
<o be affected determines that the discharge will affect the quality of its 
waters so as to violate any water quality requirements in that State 
~nd 'Yithin that 60-day period notifies the Administrator and the 
~censmg or permitting agency of its objection to the issuance of the 
0«nse or permit and requests a public hearing on its objection, such 
1 public hearing shall be held by the licensing or permitting agency. 
At that hearing the Administrator shall sulimit his evaluation and 
":"'!Ilmendations With respect to the objection to the licensing or per
z:tti~g; agency. Based upon the recommendations of the State, the 
Admm1strator, and any additional evidence presented at the hearing.I 
tne age._ncy shall condition the license or permit so as to insure complt-
1.:ice a licable water ualit r · ts If conditions cannot 
"·'""'this compliance, e 1cense or permit shall not be issued. 
,. In the case where a Federal license or permit is required both as to 
.. ,, construction of a facility and its operation, the initial certification 
~."1' 11 red for the construction license or permit shall fulfill the re
'""'rnents of this subsection With respect to certification for a Fed
';'1ll license or permit to operate that facility unless the certifying 
:tn~e.. 1nt.er8"tate agency, or Administrator, as the case may be, after 
·-'nng __ been given notice of the application for an operating license 
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or permit by the agency to whom the application is made notifies u, .. 
a rrency ~-ithin 6.0 days ~hat. there ~s. no longer. reasonable· -as~UtJUi~-, 
of compliance with npphcable.prons1on of sect.19ns 3.01, 302;.ao0 .. 3 : 
and 316 because of changes smce the construct10n license or ... pe.ri:::· 
certification was issued in ( 1) the construction or operation of the fa;:. 
ity, (2) the characteristics of the waters into which the dischar!!"'[, 
made, (3) the water quality criteria applicable to those waters, or 1;. 

applicable effluent limitations or other requirements. This paragrai: 
is made inapplicable if the applicant for the operating license or p;.,. 
mit has not provided the certifying State, interstate agency, or Admir,. 
istrator. as the case may be, with notice of any proposed changes i: 
the construction or operation of the facility which changes maI resu". 
in •·iolation of sections 301, 302, 306, 307, or 316. · 

Before the initial operation of a federally licensed or permitted f1."' 
cilitv or activity with respect to which a certification has been ot· 
tained under this proYision which facility or activity is not subject 
to a Federal operating license or permit, the licensee or permittee ~ 
requi.re.d to provide an opportunity to th~ certifying State, agency. 01 

Adrrnmstrator as the case may be, to review the manner of operatiot 
of the facility for the purpose of assuring that applicable ef!luer~ 
limitations or other applicable water quality requirements will not h< 
violated. Upon notification by such certifymg State, agency, or Ad· 
ministrator, as the case may be, that operation of this facility mn 
violate applicable effluent limitations or other limitations the Fe.den: 
agency may, after public hearings suspend the license or permit until 
notification is received from the certifying State, agency or AdminL' 
trator, as the case may be, that there is reasonable assurance that t1• 
facility or activity will not violate applicable provisions of sectio"' 
301, 302, 306, 307 or 316. This right to review the manner of operatioo 
of a facility or activity is not to be construed as authority to the St•tt. 
agency, or· Administrator, as the case may be, to impose operntioni.' 
requirements with respect to that facility or activity. 

If a judgment is entered under the Federal Water Pollution Contro! 
Act that a federally licensed or permitted facility or activity has bff: 
operated in violation of applicable provisions of sections 301, 30'2, 31"'. 
307 or 316. then the Federal license or permit with respect to whir~ 
a °"rtification has been obtained under this provision may be suspendc.C 
or revoked by the Federal agency issuing that license or permit. 

Ko Federal agency is to be deemed to be an applicant for the pur· 
poses of this subsection. 
If the actual construction of a facility has been lawfully commenr,.d 

prior to April 3, 1970 (the· date of enactment of the \Yater Quality 
Improvement Act of 1970), then no certification is to be required for: 
license or permit issued thereafter to operate such facility except that 
if such a license or permit is issued mthout this certification it .sh•:· 
terminate April 3. 1973 unless before such date a proper certification• 
submitted to the licensing or permitting agency and the person hn:· 
ing that license or permit otherwise meets the requirements of rh:, 
subsection. 

Subsection (bl provides that nothing in this section is to be coo: 
strued to limit t 1e authority of an:y department or agency pu~un~ 
to any other provision of law to require compliance with apphcnk 
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,,:er quality.' requirements. The Administrator is also _directed to 
.. .ride technical assistance. to carry out the purposes of this Act. 
' The Committee notes that a similar provision in the 1970 Act has 
.,.·n interpreted to provide authority to the Administrator to inde· 
~odently re.-iew all State certifications. This was not the Committee's 
C;ent. The Administrator may perform services of a technical na· 
~"·such as furnishing information or commenting on methods to 
~::iplr with limitations, standards, regulations, requirements or cri
,,,a, but only upon request of a State, interstate agency or Federal 
1.o."tllCf. 
·subsection ( c) authorizes the Chief of Engineers to permit the use 

,f E]lOil disposal areas under his jurisdiction by a Federal licensee or 
:mnittee, t-0 charge for that use, with the moneys received to be de
c.isited in miscellaneous receipts of the Treasury. In considering the 

, liublic interest" the Chief of Engineers should take into consideration 
' ~\e necessity to maintain non-Federal dock and berthing facilities 

.hich are essential to the functioning of the Federal navigation proj-
' !d. In ·determining the needs and utilization of spoil disposal areas 

:.1der the jurisdiction of the Chief of Engineers, he should give a ppro· 
·riate consideration to the related requirements of the non-Federal 
1redging actiYities and should consider their needs for disposal on 
!!le same basis as those of the Federal Government. Where local inter
"'' donates land, or shares in the costs of construction of spoil disposal 
,,,as, local interest should be permitted reasonable use of the area, 
;tilizing the same standards as set forth in the two preceding sen· 

· tmres, at nominal charg.e. 
· Subsection ( d) provides that any certifications must set forth any 
•~uent limitations and other limitations and monitoring require
OJents necessary to assure that any applicant for a Federal license or 
"'':"it.will comJ?lY with any applicable effluent limitations and other 
linutations (se.ct1on 301, 302) or standard of performance (section 
JJi), prohibition, eftluent standard or pretreatment standard (section 
:\J7), or any regulation (section 316) of the Federal Water Pollution 
C-0ntrol Act. and the eftluent limitations and other limitations and any 
~10nitoring 'reo_uirements will be.come a condition on any Federal\ 
:.Jcense or perm1 t. · 

It should be clearly noted that the certifications required by section 
WI are for activities which may result in any discharge into navigable 
"t •tei;s. It is not intended that State certification is oI: 'Will be required 
"·discharges into the contiguous zone or the oceans beyond the terri

t?r1al seas. 

Stclfon ¥12-N ational pollutant discharge elirnination system 
. During the Committee's extensive hearings-oversight and legis1a
""l--on water pollution control, one question which kept appearing 
TI;d reappearing was the appropriate relationship between the Federal 
(. •ter Pollution Control Act and the permit program initiated by the 
1 orps of Engineers under the authority of the Refuse Act of 1899 . 
:.,'•formation gathered during the hearings made it abundantly clear 
""'.t the two Pro1trams neerled to be consolidated and not left each to go 
.~' its own direction. The Committee was particularly concerned that 
::"' (;"erall administration of the Refuse Act permit prol!ram was in 
'' orps of Engineers and not EPA. Although the Committee has 
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ESCONDIDO MUTUAL WATER COMPANY, et al., Petitioners 

v 

LA JOLLA, RINCON, SAN PASQUAL, PAUMA, and PALA BANDS OF 
MISSION INDIANS et al. 

- US-, 80 L Ed 2d 753, 104 S Ct -

[No. 82-2056] 

Argued March 26, 1984."'beaaed May 15, 1984. 
----~. 

Decision: FERC held required to include Interior Secretary's conditions in 
hydroelectric project licenses for projects within Indian reservations1 but 
Indian Bands' consent not required. 

SUMMARY 

On competing hydroelectric project licensing applications, the Federal 
Energx_Jtegulatory Commission ruled that (1) since § 4(e) of the .sfeder~ 
-Powi>i~Acl (16 uses § 797(e)) doesnotreqt.Ure it?oo'ilcrept''wttb:i5utl"nicidifl'cil.
tiQ!(.'ii<l!irutio!!liZ.'\ifili~li. f!i<l 'Secrefui'Y httlie:. rnterior.:aeems.~n~c&eii1'fot:lTit 
ad ~l.la==G"""tr·~- ·er: utir · atfoll 'of Irtdian. esir atr~_. ... ..,.,,..,.,..d -b~'"""'" '" . -~!l~""'""'L"-""'--Q!L.l!.U ___ IZ. ··--·-«·-···-·-····:.l~ .. J:Y... . """""""·· er •• ~ 

f:;:ptdject, the Commission \vould not include in the license conditions proposed 
by the Secretary for the protection of the lf1dian reservatic>ns, (2l;mhcti.§ ~) 

,;; ll..ill~2!!~·~~M'tl01'ii!';pl\ySf2!.ffY"'!5Ccupied"-by"E-!1roJeCl:&recilitit!E, the 
Commission would not impose conditions on the licensees with respect to 
other reservations, and (3) since § 8 of the Mi!lSibnc;ffidlanc;~;Adll'-does 
not empower Mission Indian Bands to veto the issuance of licenses, the 
Commission ..&:ranted a ~mf~:fiOOnseeir~cobtlilli~ 
ftij)iii&4liifudS'~The United States Court of Appeals for the Ninth 
Circuit reversed each of these three rulings (692 F2d 1223, amended 701 F2d 
826). 

On certiorari, the United States Supreme Court affirmed in part, reversed 
in part, and remanded. In an opinion by WHITE, J., expressing the unani
~ous view of the court, it was h'iJ$..t~a.; (~-qle Co~W~~~i~!r' 
~-!!!~;Jt~'l!i!i]\li'.·OOn1'11tiorrs · w'111c1l··• the· .. secTef!l.,,.."<il"2itne•.Jntenlli" 
d~~!!1P,!'!l~ij1t __ and:li'tiliiation'~~fei!l'r.!Wi'vaffon! 
~_m~~!fare.;.Jo<laffd, (2) the Commission was required to 
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nclude the Secretary's conditions in the license onfyi:'Wltlli3:ias~4lf' 
•e!l!imimmi'.Wi"UIUIWliR!li'.~:j)"i'<"lJOOfl'aclUHes >#ere JocatM, and (3l the 
Commission was nOO.-reql:iire<LM:wek:.tbi!rtndiatrBani!S'.:permlss1otrbefore 
!xercising its licensing authorit.}'.' w!th respect to their lands. 

READ NOTES 

Classified to U.S. Supreme Court Digest. Lawyers' Edition 

Statutes § 164 - construction - Regulatory Commission's decision to 
language issue a license, and the conditions 

1. Absent a clearly expressed legis- which the Secretary insists upon 
lative intention to the contrary, stat- must be reasonably related to the 
utory language must ordinarily be protection of the reservation and its 
regarded as conclusive. people, but the Commission must 
Public Service Commissions § 26.5 include in the license the conditions f· 
J - licenses - conditions that the Secretary deems necessary, 
I 2~der- § 4(e) of the FedeI"al . leaving t;o the _Courts of Appeals the 
Power Act (16 USCS § 797(e)), which . deternifiimon' of whether the condk
,provides that hydroelectric project tions are valid. 
licenses issued thereunder "shall be 
.$ubject to and contain such condi- Public Service Commissions 26.5, 
-tions as" are· deemed necessary to 36 - licenses - review 
,protect government ·reservations by 3. Under § 4(e) of the · Federal 
the Secretary of the department un- Power Act (16 USCS § 797(e)), which 
der whose supervision the reserva· provides that hydroelectric project 
tion falls, there are limits on the licenses issued thereunder "shall be 
types of conditions that the Secre- subject to and contain such condi
tary can require to be included in tions as'' are deemed necessary to 

. the license, the Secretary has no protect government reservations by 
power to veto all Federal Energy the Secretary of the department un-

TOTAL CLIENT SERVICE LIBRARY•· REFERENCES 

64 Am Jur 2d, Public Utilities§ 299 
24 Federal Procedure, L Ed, Natural and Marine Resources 

§§ 56:241 et seq. 
16USCS§797 
US L Ed Digest, Public Service Commissions § 26.5 · 
L Ed Index to Annas, Federal Power Commissim:i-; Indians 
ALR Quick Index, Federal Power Commission; Indians 
Federal Quick Index, Federal Energy Regulatory Commission; 

Indians 
Aut.,:c;te®: .·Any case citation herein can be checked for 

form, parallel references, later history and annotation ref
erences through the Auto-Cite computer research system . 
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der whose supervision the reserva
tion falls, the Federal Energy Regu
latoryCommission is required to 
adopt as its own those conditions 
which the Secretary concludes are 
necessary to protect the reservation, 
and the court is obligated to sustain 
them if they are reasonably related 
to that goal, otherwise consistent 
with the Federal Power Act, and 
supported by substantial evidence. 

Public Service Commissions 
§§ 26.5, 36 - licenses - re
view 

4a, 4b. If the Federal Energy Reg
ulatory Commission objects to condi
tions which a department Secretary 

.s:oncludes are necessary to-protect 
government'reifilVatiOns and there
fore should be included in hydroelec
tric project licenses for projects 
within the reservations, the Commis
sion can refuse to issue a license if it 
concludes that, as conditioned, the 
license should not issuei.!IW{)r--it can 
issue the license with the conditions, 
but express its disagreement with 
the conditions not only in connection 
with the issuance of the license but 
also on review, which allows the 
license applicant in either event to 
seek review of the conditions in the 
Court of Appeals; however, the court 
must sustain the conditions if they 
are consistent with law and sup
ported by the evidence presented to 
the Commission, either by the Secre
tary or other interested parties. 

· Public Service Commissions § 26.5 
- license - conditions 

5a, 5b. Since the Federal Energy 
Regulatory Commission is not autho
rized to seek review of its own deci
sions, conditions placed in a hydroe
lectric project license under § 4(e) of 
the Federal Power Act (16 USCS 
§ 797(e)) at the instance of a depart
ment Secretary will go into effect 

notwithstanding the Commission's 
objection to them if none of the 
parties to the licensing proceeding 
·seeks review. 

Statutes § 157 - agency interpre
tation 

6a, 6b. An agency's interpretation 
of its governing statute, even if v.·ell 
established, cannot be sustained if it 
conflicts with the clear language anc 
legislative history of the statute. 

Administrative Law § 238 - re-
view - new issues 

7a, Th. Hydroelectric project Ii· 
censees from the Federal Energy 
Regulatory Commission who do not 

·object, in their petition for· rehearing 
to the Commission; to the Col:rullli
sion's conclusion that their applica· 
tion is subject to the new licensing 
statutory provisions rather than tc 
the relicensing provisions, may no: 
challenge that conclusion before the 
United States Supreme Court. 

Public Service Commissions § 26.5 
- licenses - conditions 

8. The proviso to § 4{e) of the Fed 
era! Power Act (16 uses § 797\e I 
providing that hydroelectric projec 
licenses issued 10within" governmen: 
reservations 11shall be subject to an' 
contain such conditions as the Secrt 
tary of the department under whos· 
jurisdiction such reservation fall 
shall deem necessary for the adc. 
quate protection and utilization c. 
such reservation," imposes no obligD 
tion 9n .the Federal ·Energy Regub 
tory Commission or power upon th 
Secretary with respect to reserve 
tions that may somehow be affecte 
by, but will contain no part of, fo 
licensed project works. · 

Public Sel-v:ice Commissions § 2€ 
- licenses - conditions 

9. In complying with its duty u · 
7f1 



1 

der 16 uses § 803(a) to shape a 
hydroelectric project license so that 
the project is best adapted for the 
improvement and utilization of wa~ 
ter-power development and for 
nother beneficial purposes, including 
recreational purposes," the Federal 
Energy Regulatory Commission can 
require the licensee to structure the 
project so as to avoid .any undue 
injury to federal reservations,. and 
can even require that, as a condition 
of the license, the licensee surrender 
some of its water rights in order to 
protect such reservations if the Com
mission determines that such action 
would be in the public interest. 

Indians § 33.5; Public Service 
Commissions § 26.5 - reserva
tions - licenses --~ 

10. Section 8 of the Mission Indian 
Relief Act (26 Stat 712 et seq.), 
which authorizes private parties to 
enter into contracts with Mission 
Indian Bands for water rights of way 
across tribal lands, does not em
power 'the Mission Indian Bands to 
veto · the issuance of a license for 
hydroelectric project works on an 
Indian reservation; hence, the Fed
eral Energy Regulatory Commission 
need not seek the Bands' permission 
before it exercises its licensing au~ 
thority with respect to their lands. 

Indians § 10 - sovereignty - de-
feasance 

lla, 11b. · All aspects of Indian 
sovereignty are subject to defeasance 
by Congress. 

SYLLABUS BY REPORTER OF DECISIONS 

r 

Section 4(e) of the Federal Power 
Act (FPA) authorizes the Federal 
Energy Regulatory Commission 
(Commission) to issue licenses for 
the construction, operation, and 
maintenance of hydroelectric project 
works located on the public lands 
and reservatioris of the United 
States, including lands held in trust 
for Indians. The section contains a 
proviso that such licenses shall be 
issued ''within any reservation" only 
after a finding by the Commission 
that the license will notfoWrtere or 
be inconsistent with the purpose for 
\Vhich the reservation was created or 
acquired, and "shall be. subject to 
and contain such condiHoiis- as the 
Secretary of the Department under 
whose jurisdiction such reservation 
falls shall deem necessary for the 
adequate protection and utilization 
of such reservation." Section 8 of the 
Mission Indian Relief Act of 1891 
<MIRAJ, pursuant to which six reser-
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vations were estal:ilishec:l for respon
dent Indian Bands (respondents), 
provides that any United States citi
zen, firm, or corporation may con~ 
tract with the Bands for the right to 
construct a flume, ditch, canal, pipe, 
or other appliances for the convey
ance of water· over, across, or 
through their reservations, which 
contract shall not be valid unless 
approved by the Secretary of the 
Interior (Secretary) under such con
ditions as he may see fit to impose. 
When the original license covering 
hydroelectric facilities located on or 
near the six reservations, including 
a canal that crosses respondent La 
Jolla, Rincon, and San Pasqual 
Bands' reservations, \Vas about to 
expire, petitioner Escondido Mutual 
Water Co. (Mutual) and petitioner 
city of Escondido filed an application 
with the Commission for a new li
cense. Thereafter the Secretary re
quested that the Commission recom
mend federal takeover of the project, 

( 
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and respondents applied for a non
power license. After hearings on the 
competing applications, an Adminis
trative Law Judge concluded that 
the project was not subject to the 
Commission's licensing jurisdiction. 
The Commission reversed and 
granted a license to Mutual, Escon
dido, and petitioner Vista Irrigation 

__ .District, which had been using the 
canal in question. The Court of Ap
peals in turn reversed the Commis
sion, holding, contrary to the Com
mission, (1) that § 4(e) of the FPA 

~·,~ required the Commission to accept 
without modification any license con
ditions recommended by the Secre
tary; (2) that the Commission was 
required to satisfy its § 4(e) obliga
tions with respect to all six of the 
reservations and not just the three 
through which the canal passes; and 
(3) that § 8 of the MIRA required the 
licensees to obtain right-<>f-way per
mits from respondent La Jolla, Rin
con, and San Pasqual Bands before 
using the license facilities located on 
their reservations. 

Held: 
I. The plain command of § 4(e) of 

the FPA requires the Commission to 
accept without n1odification condi
tions that the Secretary deems nec
essary for the adequate protection 
and utilization of the reservations. 
Nothing in the legislative history or 
statutory scheme is inconsistent 
with this plain command. 

2. But the Commission must make 
its .. no inconsistency or interfer
ence" findings and include the Secre
tary's conditions in the license only 
with respect to projects located 
"within" the geographical bounda
ries of a federal reservation. It is 
clear that Congress concluded that 
reservations were not entitled to the 
protection of § 4(e)'s proviso unless 
some of the licensed works were 
actually within the reservation. 
Thus, the Court of Appeals erred in 
holding that the Commission's § 4(e) 
obligation to accept the Secretary's 
conditions and to make such findings 
applied to the three reservations on 
which no licensed facilities were lo
cated. 

3. Section 8 of the MIRA does not 
require licensees to obtain respon
dents' consent before they operate 
license facilities located on reserva
tion lands. While § 8 gave respon
d en ts authority to determine 
whether to grant rights-<>f-way for 
water projects, that authority did 
not include the power to override 
Congress' subsequent -decision in en
acting the FP A that all lands, in
cluding tribal land, could, upon com
pliance with the FPA, be utilized to 
facilitate licensed hydroelectric proj
ects. 

692 F2d 1223 and 701 F2d 826, 
affirmed in· part. reversed in part, 
and remanded. 

White, J., delivered the. opinion for 
a unanimous Court. 

APPEARANCES OF COUNSEL 

Paul D. Engstrand argued the cause for petitioners. 
Jerome M. Feit argued the. cause for respondent Federal Energy 

Regulatory Commission, urging reversal. 
Elliott Schulder argued the cause for respondent Secretary of 

Interior. 
Robert S. Pelcyger argued the cause for respondents Mission 

Indian Bands. 
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OPINION OF THE COURT 

Justice White delivered the opin
ion of the Court. 

Section 4(e) of the Federal Power 
Act rFPAJ, 16 use§ 797(eJ [16 uses 
§ 797(e)], authorizes the Federal En
ergy Regulatory Commission (the 
Commission)' to issue licenses for 
the construction~ operation and 
maintenance of hydroelectric project 
works located on the public lands 
and reservations · of the . United 
States, including lands held in trust 
for Indians. The conditions upon 

1 
which such licenses may issue are 
contained .in § 4(e) and other provi
sions of the FPA. The present case 
involves a dispute among the Com-

' mission·, the Secretary of Interior 
' (the Secretary), and several Bands of 

the Mission Indians over the role 
each is to play in determining what 
conditions an applicant must meet 

1 in order to obtain a license to utilize 
hydroelectric facilities located on or 
near six Mission Indian reservations. 

I 

The San Luis Rey River originates 
near the Palomar Mountains in 
northern San Diego County, Califor
nia In its natural condition, it flows 
through the reservations of the La 

I- The term "Commission" refers to the 
Federal Power Commission prior to October 1, 
J977, and to the Federal Energy Regulatory 
Commission thereafter. See 42 USC 
§§ 7172(a), 7295{bJ [42 uses §§ 7172(a), 
7295{b)]. 

2. The Yuima tracts of land are under the 
jurisdiction of the Pauma Band. Thus, while 
there are six Mission Indian reservations in
volved in the present dispute, only five Indian 
Bands are represented. 

3. Various agreements, dating back to 1894, 
among the Secretary of the Interior, the 
Bands whose land the canal traverses, and 
Mutual and its predecessor purportedly grant 
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Jolla, Rincon, and Pala Bands of 
Mission Indians. The reservations of 
the Pauma, Yuima,' and three-quar
ters of the reservation of the San 
Pasqual Bands of Mission Indians 
are \vithin the river's watershed. 
These six Indian reservations were 
permanently established pursuant to 
the Mission Indian Relief Act of 
1891 (MIRA), ch 65, 26 Stat 712 et 
seq. 

Since 1895, Petitioner Escondido 
.Mutual Water Company (Mutual! 
and its predecessor in interest have 
diverted water. out of the San Luis 
Rey River for municipal uses in and 
around the cities of Vista and Escon
dido. The point of diversion is lo
cated within the La Jolla reserva
tion, upstream from the other reser
vations. Mutual conveys the water 
from the diversion p~int to Lake 
Wohlford, an artificial storage facil· 
ity, by means of the Escondido canal, 
which crosses parts of the La Jolla, 
Rincon, and San Pasqual reserva
tions. 3 

In 1915, Mutual constructed the 
Bear Valley powerhouse-'""down
stream from Lake Wohlford. Neither 
Lake Wohlford nor the Bear Valley 
plant is located on a reservation. In 
1916, Mutual completed construction 

Mutual rights-Of-way for the canal in ex
change for supplying certain amounts of wa
ter to the Bands_ The validity of these agree.. 
ments is the subject of separate, pending 
litigation instituted by the Bands in 1969. 
Rincon Band of Mission Indians v Escondido 
Mutual Water Co, Nos. 69--217A, 72~276-S & 
72-271-S (SD Cal. 

In addition, the Bands have sued the 
United States pursuant to the Indian Claims 
Commission Act, ch 959, 60 Stat 1049, 25 USC 
70 et seq. f25 uses §§ 70 et seq.], for failure 
to protect their water rights. Long v United 
States, No. 80-Al (Ct CIJ. That proceeding is 
also pending. 

l 
l 
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of the Rincon powerhouse, which is 
located on the Rincon reservation. 
Both of these powerhouses generate 
electricity by utilizing waters di
verted from the river through the 
canal. 

Following the enactment of the 
Federal Water Power Act of 1920, ch 

· 280,41$tat 1063 (codified as part I 
of the FPA, 16 USC §§ 791a et seq. 
[16 USCS §§ 791a et seq.]), Mutual 
applied to the Commission for a li
cense covering its two hydroelectric 
facilities. In 1924, the Commission 
issued a 50-year license covering the 
Escondido diversion dam and canal, 
Lake Wohlford, and the Rincon and 
Bear yalley.powerhouses. -·~· · 

The present dispute began when 
the 1924 license was about to expire. 
In 1971, Mutual and the City of 
Escondido filed an application with 
the Commission for a new license. In 
1972, the Secretary requested that 
the Commission recommend federal 
takeover of the project after the 
original license expired.• Later that 
year, the La Jolla, Rincon, and San 
Pasqual Bands, acting pursuant to 

4. Section !4(bJ, 16 USC § 807(b> [16 uses 
§ 807(b)], of the FPA authorizes the Commis
sion to recommend to Congress that the fed
eral government take over a project following 
expiration of the license. If Congress enacts 
legislation to that effect,. the project is oper
ated by the government upon payment to the 
original licensee of its net investment in the 
project·and certain severance damages. 

5. Section 15(b), 16 USC § 808(b) {16 Uses 
§ 808(b)], authorizes the C.ommission to grant 
a license for use of a project as a •· nonpo'\\'er" 
facility if it finds the project no longer is 
adapted to power production. In that event, 
the new licensee must make the same pay
ments to the original licensee that are re
quired of the United States pursuant to Sec
tion 14(b). See note 4 supra. 

6, Earlier, the Secretary of Interior and the 
La Jolla, Rincon, and San Pascual Bands filed 
complaintS Witfi· the-coiiiffilssiOD.,--· ilHeging 

§ 15(b) of the FPA,• applied for a 
non-power license under the supervi
sion of Interior, to take effect when 
the original license expired. The 
Pauma and Pala BandB eventually 
joined in this application.· 

Afu.r lengthy hearings on the 
corripeting_ applicatio~,~- an adminis
trative law judge conCliided.that tlie . 
project was not subject to the Com
mission's licensing jurisdiction be
cause the power aspects of the proj
ect were insignificant in_ comparison 
to the project's primary. purpose-
conveying water for domestic and 
irrigation consumption.7 The Com
mission, however, reversed that cl~"'!,_"""" 
sion and granted a new 30.year li
cense to Mutual, Escondido, and the 
Vista Irrigation District, which had 
been using the canal for sometime to 
convey water pumped from Lake 
Henshaw, a Jake located some nine 
miles above Mutual's diversion dam. 

In its licensing decision, the Com
mission made three rulings that are 
the focal point ot this case. First, the 
Commission ruled that § 4(e) of the 

that Mutual violated the provisions of the 
1924 license by permitting Vista Irrigation 
District to· Use the project facilities and by 
·using the canal to divert water pumped from 
a lake created by Vista nine miles above 
·Mutual's diversion dam. They sought, among• 
other things, an increase in the annual 
charges paid to the Bands under the license.. 
These complaints were considered in conjunc
tion with the competing af>plications, and the 
Commission awarded readjusted··-annnal 
charges t.o the three Bands. The Commission~s · 
resolution of that issue is not before us. 

7. The Bear Valley p{;werhOuse has a ge~er
ating capacity of only 520 kilowats. The Rin
con powerhouse is capable of producing only 
240 kilowats. The administrative law judge 
noted that .. [t)he horsepower generated by the 
entire project is not even the equivalent to 
that produced by a half dozen modern auto
mobiles." JA at 358. 
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FPA did not require it to accept 
\vithout modification conditions 
which the Secre~~med neces
sary for the adequate protection and 
utilization of the reservations.• Ac
cordingly, despite the Secretary's in
sistence, the Commission refused to 
prohibit the licensees from interfer-

.. bU L .r..a ~a 

ect facilities. Finally, the Commis
sion rejected the arguments of the 
Bands and the Secretary that a vari
ety of statutes, including § 8 of the 
MIRA, required the licensees to ob
tain the "consent" of the Bands be
fore the license could issue. 

ing with the Bands' use of a specified On appeal, the Court of Appeals 
i quantity of water, Appendix to Peti- for the ~t reversed each 
[ t · ~ Cert· - t 148 & 146 of these three rulings. 692 F2d 1223, 

· ·· [ 0~n to 
0

~equi:r~~t a water p~mped amended, 701 F2d 826 (CA9 1983). 
r from a particular groundwater ba- The court Gm that section 4(e) l1'lf r sin' not be transported through the <tmtf'lll!i¢d! ~iitd•~ 

! licensed facilities without the writ- ~ .. . cl:J:!The 
ten consent of the five Bands, id., at -cl!Jic:>.!l!)lll!<OJJ1!Wl!JO~~ci'e-
149 & n 147. Other conditions pro- 4'1:try, subject to subsequent judicial 

I posed by the Secretary were simi- review of the propriety of the condi-
1 larly rejected or modified. See id., at tions, that the Commission is re-

_1f 147-155. Second, although it im- quired to satisfy its § 4(e) obligations 
posed some conditions on the licens- with respect tO all six of the reserva-

" ees in order to "preclude any possi- tions affected by the project and not 

t
. ble interference or inconsistency of just the three through which th. e 
: the power license ... with the pur- canal passes, anlf"'t~ai 

pose for which the La Jolla, Rincon, ~rel!piJwt,dTI;ens ·~ 

t 
and San Pasqual reservations were taq<lrigb~ from the 
created,'''° id., at 173, the Commis- La Jolla, Rincon, and San Pasqual 

• - sion refused to impose similar condi- ~~mds before using the licensed. facil
f - tions for the benefit··nf·the£•Pala,---1ties located on the reservat10ns." 
' Pauma, and Yuima reservations, rul- Mutual, Escondido, and Vista filed 
r; ing that its § 4(e) obligation in that the present petition for certiorari, a respect applies only to reservati_o_n) which we granted, -- us --, 78 
fi' that are physically occupied by prOJ- L Ed 2d 253, 104 S Ct 272, challeng-

~ 8. The Commission concluded that section 
4{e) required it "to give great weight to the 
judgments and proposals of the Secretaries of 
the Interior and Agriculture" but that under 
§ lO(a), it retained ultimate authority for de
termining "the extent to which suctr-c-ondi
tions will in fact be included in particular 
licenses." Appendix to Petition for Certiorari, 
at 146. 

9. Groundwater is 'vater appearing beneath 
the surface of the earth. The condition sug
gested by the Secretary applied to water 
which Vista pumped from the Warner 
groundwater basin underlying Lake Henshaw 
and its hepdwaters in order to augment the 
natural fiow11 into the Jake. 

10. For E<.{ample, the Commission required 
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the licensees to permit the three Bands to use 
certain quantities of water under certain cir
cumstances. See Appendix to Petition for- Cer
tiorari, at 173-190. 

11. Judge Anderson dissented from the or
der entered on petition for reh~aring, 701 
F2d, at 827-831, concluding that neither § 8 
of the MIRA nor § 16 of the Indian Reorgani
zation As;t,__.~_Ll,ISC § 476 (25 uses § 476]. 
requireS "tnaf=lrThal consent be obtained be
fore the Bands""'1tlnds can be used for a hy
droelectric project licensed under the FPA. 
He also concluded that the Secretary's § 4(el 
conditions have to be included in the license 
only to the extent, they are reasonable and 
that the reasonableness determination is to be 
made initially by the Commission. 

\ 
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ing all three of the Court of Appeals' Ct 2051 (1980)). Congress' apparent 
rulings." We address.each in turn. desire that the Secretary's cmyli

tions "shall" be included in the Ji. 

II cense must .therefore be given effect 
unless there are clear expressions of 

S@! !S•i\elliprovide8 that licenses legislative intent to the contrary. 
issued ~nder_ that .section ~ Petitioners initially focus on the 
s~:..i:imdt: purpose of the legislatio.n that be
buu!fl!!"ffi'i¥ • . . ae~ came the . relevant portion of the 
<iilAMtl~~~!H!~~h FPA. In 1920, Congress passed the 

--~alI!Llili_illLiieem_~- Federal Water Power Act in order to 
~.l~M ~~,l'm.~~ro;id eliminate the inefficiency and confu-

--- · ·• · ,~Olilfil! 16 sion caused by the "piecemeal, re-
USC § 797(e) [16 USCS § 797(e)]. The . strictive, negative approach" to Ii
mandatory nature"'of 1:he9anguage censing prevailing under -prior law. 
chosen by Congress appears to re- First Hydro-Electric Cooperation x. 
quire that the Commission include FPC 328 US 152 180 90 L Ed 1143 
the Secretary's conditions in the Ji. 66 s' Ct 906 (194G). s~ HR Rep No'. 
cense everi if it disagrees with them. 61 66th Cong 1st Sess 4-5 (1919). 
Nonethel':"", J?"titioners" argue that Prlor to passage of the Act, the Sec
an exrumnation of the statutory ret.aries of Interior War and Agri
scheme and legislative history of the culture each had ;uthorlty to issue 
Act shows that Congress could not licenses for hydroelectric projects on 
have meant what"'1t•"Sa1d:~we· dis· lands under their respective jurisdic
agree ... ,-. tion. The Act. centralized that au· 

[1] We first note the difficult na- thofi.ty_ by. creating a Comm~io':; 
t f th •--k r • t"t" consistlilg of the three Secretaries, ure o e """ .acmg pe 1 toners. ted "th 1 · th •t to 
S. · h Id be II d ves w1 exc us1ve au or1 y mce it s ou genera y assume . I' p t"t" ·n cont d . ISSue icenses. e 1 10 ers en 
that Congress e::cpresses its. purposes that Congress could not have in-
throug~ the ordmary meanmg of the tended to empower the Secretary to 
words it uses, we have often stated . • · di · b · I ded 
that "~• ndem:lrrell"'Wimtl ;eqmre ~hat con tions e. m~ u 
~- "J t" Ii ~ in the hce.nse over the. obJect10n of 
···-···••••••••i'!'fJ!::.@•JWh:'.tJJl~ffiw.ril the Commission because that would 
-l'j!i(i~ N~'rth f;ust~te the purpose of centralizing 
Dakota v United St.ates, -- US hcensmg procedures. 
--, --, 75 L Ed 2d 77, 103 S Ct Congress was no doubt'"in~ 
1095 (1983~pti)1g..,_Consumer Prod- in centralizing federal licensing au-

• uct Safety mfuissuin·v GTE, 447 thoritji into one agency, but it is 
US 102, 108, 64 L Ed 2d 766, 100 S clear that it did not intend to relieve 

· 12. Th~ Court ~f Appeals affi~ed the Com~ 
mission's conclusion that it had jurisdiction 
over the project, and the parties have not 
sought review of that ruling. 

13. The Commission did not petition for 
review of the Court of Appeals' decision but 
filed a brief and appeared at oral argument 
urging reversal. Since the Commission's argu~ 

' ments ·1arge1Y;P~ni.1Ie1 "those ~~~nw:by Mu
tual, Escondido, and Vista, our use of the 
term petitioners includes the Commission. 

14. In 1930, the'Com'~ion was reorgani-
. zed as a five-person body, independent from 
the Secretaries. Act of June 23, 1930, ch 572, 
46 Stat 797. . 
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from the licensing provisions) stat
ing: 

"I can see no special reason why 
the matter might not be handled 
safely under the provisions of the 
proposed measure,_ which- requires 
that developments on Government 
reservations may not proceed ex~ 
cept with the approval of the 
three heads of departments-the 
commission-with such safeguards 
as the head of the department 
immediately charged With the reS
etyJillp~ay deem wise.'' Water 
Power: ~arings Before the House 
Comm on Water Power, 65th 
Cong, 2d Se8s 677 (1918) (emphasis 
added). 

. . - - _,. -&-,, ~""""'~-- ;,.,,_;,,,,,__ 

the Secretaries of all responsibility 
for e·nsuring that reservations under 
their respective supervision were ad
equately protected. In a memoran
dum explaining the Administration 
bill, the relevant portion of which 
was enacted without substantive 
change," 0. C. Merrill, one of the 
chief draftsmen of the Act and later 
the firs_tCon:nitlssion. ~retary, ex
plained that creation of the Commis
sion "will not interfere with the spe
cial responsibilities which the sev
eral Departments have over the Na
tional Forests,' public lands and navi 
gable rivers." Memorandum on Wa
ter Power Legislation From 0. C. 
Merrill, Chief Engineer, Forest Ser
vice, Dated October 31, 1917, J. A., 
at 371. With regard to what became The members of Congress under

--.. .,..lJstQQd that under the Act the SecreSection 4(e), he wrote: 

"4. Licenses for power sites tary of the Interior had· authority 
within the National Forests to be with respect to licenses issued on 
subject to such provisions for- the Indian reservations over and above 
protection of the Forests as the that possessed by the other Commis
Secretary of Agriculture may sion members. Sen. Walsh of Mon
deem' necessary. Similarly, for tana, _a .s.\lpJ2oxter of the Act, ex
parks and other reservations un- plained: . . . . " . . 
der the control of the Departments 
of the Interior and War. 

"[W]hen an application is made 
for a license to construct a dam 

--
0 This provision is for the pur- within an Indian reservation~ the-.~ -·--4B 

pose of preserving the administra- matter goes before the cominis-
tive responsibility of each of the sion, which consists of the Secre-
three Departments over lands and tary of War, the Secretary of the 
other matters within their exclu- Interior, and the Secretary of Ag-
sive jurisdiction." Id., at 373-374. riculture. They all agree that it is 

. . ." ...... ~the public interest that the Ii-
. Sumlarly, during h~arings on the cense should be granted, or a ma-

bill, Secretary of Agnculture Hous- jority of them so agree. Further-
ton explained that the Grand Can- more, the head of the department 
yon did not need to be exempted must agree; that is to say, the 

15. Betweei:i 1914 and 1917, four bills deal· 
ing with the licensing of hydroelectric pro} 
ects were introduced into Congress, ·none suc
cessfully. In 1918, a bill prepared by the 
Secretaries of War, Interior, and Agriculture 
at the direction of President Wilson w~ 
introduced. HR 8716, 65th Cong, 2d

1 

Sess 
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(1918). It contained the language of the § 4(e) 
proviso basically as· it is now framed. Because 
of the press of World War I and other con· 
cerns, the legislation was not enacted until 
1920. See J Kerwin, Federal Water-Power 
Legislation 217-263 (1926). 
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Secretary of the Interior in the 
case of an Indian reservation must 
agree that the license shall be 
issued." 59 Cong Rec 1564 (1920) 

__ (emphasis added). 

Petitioners next argue that a lit
eral reading of the conditioning pro
viso of § 4(e) cannot be squared with 
other portions of the statutory 
scheme. In particular, they note that 
the same proviso that grants the 

It ~<;.~ar enou_!fl>_ tl1at. \Vh_i_l':__Secretary the authority to qualify 
Congress mtended that the Comm1s- the license with the conditions he 
sion would have exclusive authority deems necessary also provides that 
to issue all licenses, it wanted the the Commission must determine 
individual Secretaries to continue to that "the license will not interfere 
play the major role in determining or be inconsistent ~e"-J>Urpose 
what conditions would be included for which such reservation was cre-
in the license in or~er to protect the ated or acquired." 16 ·use··§ 797(e) 
resources under their respective ju- [16 USCS § 797(e)]. Requiring the 
risdiction. The legislative history Commission to include-thlM\tSecce----
concerning § 4(e) plainly supports tary's conditions in the license over 
the conclusion that Congress meant its objection, petitioners maintain, is 

-~~what it said when it stated that the inconsistent with granting the Com
license "shall ... contain such con- missioii the power to iletermine that 
ditions as the Secretary ." . . shall n6· inlerference or inconsistency will 
deem necessary for the adequate result from issuance of the license 
protection and utilization of such because if wm ·allbw the Secretary to 
reservations.1118 tl~eto~' th~ dE:cision reached by the 

16. Petitioners note that in 1930, when the 
structure of the Commission was changed, see 
note 14, supra, James Lawson, then Acting 
Chief Counsel of the, Commission, stated that 
under the structure then in existence, "ft]he 
Commission now has power to overrule thcr 
head of the department as to the consistency 
of a license with the purpose of any reserva
tion." Investigation of Federal Regulations of 
Power. Hearings Pursuant to S Res BO and S 
3619 Before the Senate Comm on Interstate 
Commerce, 71st Cong, 2d Sess 358 (1930). This 

and utl(ktfOn ·or the reservation." Men1oran
du01 or Sept. 20, 1929, at 23; Certificate of 
Record: in the Court of Appeals, at 24, 421. It 
ma.f well he that in a .Particular case the 
condiU~.ris ~_uggested _by the Secretary will 
Uitduty-Uridermine the 'Commission's licensing 
judgme-nt. However, as noted at--, infra, 80 
L -Ed 2d --, that is a determination the 
cpljrt·:OfiiP~:!!- ~-to ma_ke. 

Simi1ar1y mispiaced is petitioners' reiiance 
on the fact that once the bill was passed, 
President \Vilson, at the request of the Secre-
taiy of -the-- Interior, withheld his signature 
until C.Ongress agreed that it would pass legis
lation in its next session -removing national 
parks and monuments from the scope of the 
Act. C.Ontrary _to. petitioners' assertion, this 
does not show that the Secretary knew that 

-
----~p.ippet of post-enactment history does not 

help petitioners• cause at all. All parties agree 
that the Commission has the authority to 
make a finding that "the license will not 
interfere or be inconsistent with the purpose 
ftr which such reservation was created or 
acquired." 16 USC § 797(el [16 USCS § 797(e)]. 
This is separate from.the. ~r!<~J!.t.l.WA;;. 
ity to condition the licensefOr the -adequate 
protection and utilization of the reservation. 
Lawson's statement was clearly concerned 
with the former. Indeed, a contemporaneous 
memorandum by the Commission's legal staff 
(of which Lawson was the head), stated that 
the Secretary of Interior had authority under 
what is now § 4{e) "'to presCribe conditions to 
be inserted in the license for the protection 

§ 4(e) di~ nOf gr,ant~,~~ e~~~h aut~o?t'"J"t<t""' . ..-
proteCf these Ianili. Which were within hlB 
""conditioitlng" jurisdiction. Rather, the Secre-
tary objected to the Inclusion of national 
parks and monuments in the legislation be
cause he believed that Congress, not the Com
mission_, should decide on a case-by-case basis 
whether any hydroelectric development 
should OCcur in these areas. HR Rep 1299, 
66th Cong 3d Sess 2 (1921). 
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Commission. Congress could not 
have intended to "paralyze with one 
hand what it sought to promote with 
the other," American Paper Insti
tute, Inc. v American Electric Power 
Service Corp., -- US --, --, 76 
L Ed 2d 22, 103 S Ct 1921 (1983) 
(quoting Clark v Uebersee Finanz
Korporation, A.G., 332 US 480, 489, 
92 L Ed 88, 68 S Ct 174 (1947)), 
petitioners contend. 

[2] This argument is unpersuasive 
because it assumes the very question 
to be decided. All parties agree that 
there are limits on the types of con
ditions _that the Secretary can re
quire to be included in the license:17 

the Secretary has no power to veto 
the Commission's decision to issue a 
license and hence the conditions he 
insists upon must be reasonably re
lated to the protection of the reser
vation and its people." The real 
question is whether the Commission 
is empowered to decide when the 
Secretary's conditions exceed the 
permissible limits. Petitioners' argu
ment assumes that the Commission 
has the authority to make that deci
sion. However, the statutory Ian-

guage and legislative history conclu
sively indicate that it does not; the 
Commission "shall" include in the 
license the conditions the Secretary 
deems necessary. It is then up to the 
courta of appeals to determine 
whether the conditions are valid." 

[3, 4a, Sa, 6a] Petitioners contend 
that such a scheme of review is in
consistent with traditional principles 
of judicial review of administrative 
action. If the Commission is required 
to include the conditions in the li
cense even though it does not agree 
with them, petitioners · argue, the 
courts of appeals will not be in a 
position to grant deference to the 
Commission's findings and conclu
sions because those findings and con
clusions will not be included in the 
license. However, that is apparently 
exactly what Congress intended. If 
the Secretary concludes _that the 
conditions are necessary to protect 
the reservation, the Commission is 
required to adopt them as its own, 
and the court is obligated to sustain 
.them if they are reasonably related 
to that goal, otherwise Consistent 
with the FPA, and supported by sub
stantial evidence."' The fact that in 

17. Even the Secretary concedes that thebuSiness, or in ihe-lf~ted States Court of 
conditions must be "reasonable and supported Appeals for the District of Columbian 16 USC 
by evidence in the record." Brief for the Sec- § 8251(b) [16 USCS § 8251(b)J. 

· retary of the Interior. at 37. See also Oral 
Transcript, at 20. 

18. By its terms, § 4(e) requires that the 
conditions must be .. necessary for the ade
quate protection and utilization of such reser
vations." ·At oral argument, the Secretary 
agreed that the conditions should ultimately 
be sustained only if they "are reasonably 
related to the purpose of ensuring that the 
purposes of the reservation are adequately 
protected, and that the reservation is ade
quately utilized." Oral Transcript, at 22. 

19. Section 313(b) of the FPA provides that 
the Commission's orders, including licenses, 
can be reviewed "in the United States court 
of appeals for any circuit wherein the licensee 
... is located or has its principal place of 
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20. [4b] Of course, the Commission is not 
required to argue in support of the conditions 
if it objects to them. Indeed, it is free to 
express its disagreement with them, not only 
in connection with the issuance of the license 
but also on review. Similarly, the Commission 
can refuse to issue a Jicense if it concludes 
that, as conditioned, the license should not 
issue. In either event, the license applicant 
can seek review of the conditions in the court 
of. appeals, but the court is to sustain the 
conditions if they are consistent with law and 
supported by the evidence presented to the 
Commission, either by the Secretary or other 
interested parties. 18 USC § 8251{b) [18 USCS 
§ 825Hbl]. 
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reality it is the Secretary's, and not 
the Commission's, judgment to 
which the court is giving deference 
is not surprising since the statute 
directs the Secretary, and not the 
CommiSsion, to decide what condi
tions are necessary for the adequate 
protection of the reservation.21 There 
is nothing in the statute or the re
view scheme to indicate that Con
gress wanted the Commission to sec
ond-guess the Secretary on this mat
ter.= 

[7a] In short, nothing in the legis-

21. Petitioners also contend that the Secre
tary's authority to impose conditions on the 
license is inconsistent with the Commission's 
authority and respOnsibility under § lO(a) to 
determine that "the project adopted ... will 
be best adapted to a comprehensive plan ... 
for the improvement and utilization of water
power development, and for other beneficial 
uses." 16 USC§ 803(a) [16 USCS § 803(a)]. Our 
discussion of the alleged conflict between the 
Commission's authority to make its "no inter
ference or inconsistency" determination and 
the Secretary'B conditioning authority applies 
with equal force to this contention. The ulti
mate decision whether to issue the license 
belongs to the Commission, but the Secre
tary's proposed conditions must be included if 
the license issues. Any- conllict between the 
Commis!ion and the Secretary with respect to 
whether the conditiom are consistent with 
the statute mwtt be resolved initially by the 
courts of appeals, not the-Commission. 

[6b] Petitioners1 assertion that the condi
tions proposed by the Secretary in -this case 
were outside the Commission's authority to 

lative history or statutory scheme is 
inconsistent with the plain com
mand of the statute that licenses. 
issued within a reservation by the 
Commission pursuant to § 4(e) "shall 
be subject to and contain such condi
tions as the Secretary . . . shall 
deem 'necessary for the adequate 
protection and utilization of such 
reservations.,, Since the Commission 
failed to comply with this statutory 
command when it issued the license 
in this case, the .Court of_ Appeals 
correctly reversed its decision in this 
respect." -

' . . . 
· . 22. '[7bl Pelitionei-s alsO don tend that the 

Commission's longstanding interpretation of 
§ 4(e) is entitled to deference, citing language 
from its early decisions. E.g., Pigeon River 
Lumber Co., 1 FPC 206, 209 (1935); Southern 
Galifornia Co. v _Edison ___ Co.; __ 8 FPC 364, 386 
(1949). Petitioneril' concede; 'howt?Ver, that the 
Commission never actually rejected any of the 
Secretary's conditions until 1975. Paci1ic Gas 
& Electric Co., 53 FPC 523,.526 \1975). Even 
then, the issue was not s{iilarely presented 
because there was sori:ie 'qiiestion Whether 
§ 41.e) even applied iii "that proceeding. Ibid. lt 
is therefore far from clear that the Com.mis- • 
sion 's interpretation is a longstanding one. 
More importantly, an agenifs interpretation, 
even if well established. cannot be sustained 
if, ·as in this case, it conflicts with the clear 
language and legislative histor,Y of the stat:-
ute. '.;_~7:;e~,~~t~·:-=1_f:"-

2:J. Mutt~~. ESco~did~.- -ind dVis~---. asSerl 
that § 4(e) is not at issue in this -case beca.use
this is a relicensing procedure governed by 
§ 15(a}. The Commission Was . of a different 
view and dealt with the _case._ as . an original 
licensing procedure since the new lice-Dse fil. 
eluded facilities not covered -by the 1924 li
cense and since the project" being relicensed 
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The Court of Appeals also con
cluded that the Commission's § 4(e) 
obllgations to accept the Secretary's 
proposed conditions and· to make 
findings as to whether the license is 
consistent ·with the , reservation's 
purpose applied to the Pala, Yuima, 
and Pauma reservations even 
though no licensed facilities were 
located on these reservations. Peti
tioners .contend that this conclusion 
is errorieowi. We iigrfie.>· 

Again, the statutory language is 
informative and largely dispositive. 
Section 4(e) authorizes the Commis
sion: 

To is~ue licenses : . : for the pur
pose of constriictiii~ . . . or 
other project worful-: .. upon any 
part of the public lands and reser
vations of the United States ... 

-- ·- Provided, that licenses . shall be 
isSued withiri.'any reServiltion only 

' 

· · after a findllig by the Commission 
"that tl're"'ltt!!rmrl!"Will not interfere 
or be inconsistent with the pur
pose for. which such reservation 
was created or acquired, and shall 
be subject. to and contain such 
conditions as the Secretary of the 
department under whose jurisdic
tion such· reservation falls shall 

-aeem<'neeessary for the adequate 
protection and utilization of such 
reservations . . ... 

was "so materially different from the project 
. . . which was licensed in 1924 that little 
more than the project number remains the 
same." Appendix to Petition for Certiorari, at 
137. The licensees did not object to this con
clusion in their petition for rehearing to the 
Commission, and they may not challenge it 
now, 16 USC § 825l(bJ (16 Uses § 825J(bJ]. 
Accordingly, we have no reason to decide 
whether § 4(e) applies to relicensing proceed-

. inp. 
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If a project is licensed u\.vithin" 
any reservation, the Commission 
must make a no interference or in· 
consistency finding with respect to 
"such" reservation, and the Secre
tary may impose conditions for the 
protection of usuch" reservation. 
Nothing in the section requires the 
Commission to make findings about, 
or the Secretary to impose condi
tions to protect, any reservation 
other than the one within which 
project works aie located. The ·se<Y 

tion imposes no obligation on the 
Commission or power upon the Sec
retary with respect to reservations 
that may somehow be affected by, 
but will contain no part of, the li
censed project works. 

The Coure-l>~s. ho~;v~r, 
purported to discover an ambiguity 
in the term ttwithin." Positing that 
the term nreservations" includes not 
only tribal lands but tribal water 
rights, the Court of Appeals rea-. 
soned . ..!h~_t si~2J:oJect could riot 
be "within" a water right, the term. 
must have a meaning other than its 
literal one. This effort to circumvent 
the plain meaning of the statute by 
creating an ambiguity where none 
exists is unpersuasive. 

[8] There is no doubt that "reser
vations" include "interests in lands 
owned by the United States'"' and 
that for many purposes water rights 
are considered to be interests in 

24. Section 3(2) of the FP A provides.: 
.. '[R)eservations' means nationa1 forests, 
tribal lands embraced within Indian reserva
tions, military reservations., and other lands 
and interests in lands owned by the United 
States and withdrawn, reserved, or withheld 
from ~rivate appropriation and disposal under 
the public larid laws .... " 16 USC 796(2) [16 
uses § 796(2JJ. 



J. 

. among other things,26 "no public 
lands or reservations are affected." 
16 use § s11 [16 uses § 817J Re
spondents argue that it would make 
no sense to conclude that Congreas 
intended to require the Commission 
to exercise its licensing jurisdiction 
v.rhen a reservatioq is "affected" by 
such a project if it did not also in
tend to afford those. reservations all 
of the protections outlined in § 4(e). 
However, that is exactly the conclu
sion that the language of § 4(e) com
pels, and, contrary tO Respondents' 
argument, there is nothing illogical · 
about such a scheme. 

Under § 4(e), the Commission is 
authorized to license projects in two 
general types of situations, when the 
project is located on waters (naviga
ble or non-navigable) over which 
Congress has jurisdiction under the 
Commerce Clause and when the 
project is located ·upon any public 
lands or reservations. It is clear that 
the Commission's obligations to 
make a "no inconsis'.tencY or no in· 
terference" determination and to in
clude the Secretary's conditions in 
the license apply only iri the latter 
situation-when the·license is issued 
uwithin any reservation." The fact 
that a person is required to obtain a 
license in the former situation any
time a project on non-navigable wa
ters affects a reservation indicates 
only that Congress concluded that ·in 

. such circumstances the possible dis
ruptive effects of such a project were 
so great that the Commission should 
regulate the project through its li
censing powers. That is not, as Re
spondents seem to imply, a meaning-

26. The statute authorizes the co:istruction 
of project works without a license on non
navigable waten over which Congress has 
Commerce Clause jurisdiction if the C.Ommis
sion finds that "the interests of interstate or 
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less gesture if all of the provisions of 
§ 4(e) do not apply. 

[91 Even if the Commission is not 
required to comply with all of the 
requirements of § 4(e) when it issues 
such a license, it is still required to 
shape the license so that the project 
is best adapted, among other things, 
for the improvement and utilization 
of water-power development and for 
"other beneficial purposes, including 
recreational purposes." 16 use 
§ 803(a) (16 uses § 803(a)). In com
plying with that duty, the Commis
sion is clearly entitled to consider 
how· the project will affect any fed
eral reservations and to require the 
licensee to structure the project so 
as to avoid any undue injury to 
those reservations. See Udall v FPC, 
387 US 428, 450, 18 L Ed 2d 869, 87 
S Ct 1712 (1967). As noted above, 
--, supra, 80 L Ed 2d --, the 
Commission can even require that, 
as a condition of the license, the 
licensee surrender some of its water 
rights in order to protect such reser
vations if the Commission deter
mines that such action would be in 
the public interest. However, it is 
clear that Congress concluded that 
reservations were not entitled to the 
added protection provided by the 
proviso of § 4(e) unless some of the 
licensed works were actually within 
the reservation. 

The scheme crafted by Congress in 
this respect is sufficiently clear to 
require us to hold that the Commis
sion must make its "no inconsis
tency or interference" determination 
and include the Secretary's condi-

foreign commerce would [not) be affected by 
suCh proposed construction . . , and if no 
public lands or reservations are affected." 16 
use § s11 (16 uses § B17J. 



tions in the license only with respect 
to projects located "within" the geo
graphical boundaries of a federal 
reservation. 

IV 

The final issue presented for . re
view is whether § 8 of the MIRA 
requires licensees· to obtain the con
sent of the Bands before they oper
ate license facilities located on reser
vation lands. Section 8 provides in 
relevant part tb<>t . · 

"Subsequent to the issuance of 
any tribal patent,l'1l or of any indi
vidual trust patent ... , ·any citi
zen of the United States, firm, or 
corporation may contract with the 
tribe, band, or individual for 
whose use and benefit any lands 
are held in trust by the United 
States, for the right to construct a 
flume_, ditch. canal, pipe, or other 
appliances for the conveyance of 
water over, . across, .. or through 
such lands, which contract shall 
not be valid unless approved by 
the Secretary of the Interior under 
such conditions as he may see fit 
to impose." 26 Stat 714. 

The Court of Appeals concluded that 
this provision, which by its terms 
authorizes private parties to enter 
into a contract with the Bands, pre
cludes the Commission from licen& 
ing those parts of the project that 
occupy reservation land without the 
consent of the Indians. When the 
legislative histories of § 8 and of the 
FPA are considered, however, the 
Court of Appeals' interpretation can
not stand. 

'J:'I. Trust patents were issued on Sept. 13, 
1892, for the La Jolla and Rincon reserva
tions, and on July 10, 1910, for the San 
Pasqual reservation. 

Section 8 appeared in the Mil 
just prior to its passage. Several i1 
gation companies were seek. 
rights-Of-way across the reservatic· 
The Secretary . of the .. Interior r 
concluded that irrigation ditches ' 
flumes would benefit both the 1 

tiers and the Indians. HR Rep : 
3282, 50th Cong, 1st Sess 3-4 (18' 
Two Attorneys General, how"' 
had ruled that only Congress co 
authorize the alienation of Ind 
lands. Lemhi Indian Reservation, 
Atty Gen Op 563 . (1887); Dam 
Lake Winnibigoshish, 16 Atty ( 
Op 552 (1880). In light of these 01 
ions, the Secretary prepared 
amendment to the bill, authoriz 
the Bands to contract for the sal< 
fights-of-way, subject to Interi 
approval. HR Rep No. 3282, su1 
at 2. Section 8 was therefore 
signed to authorize the Indians . 
the Secretary to grant rights-of-· 
to third parties; it was not inten 
to act as a limit on the soven 
authority of the federal governrr 
to acquire or grant 'rights-Of-· 
over public lands and reservation 

In essence, § 8 increased 
Bands' authority over its land 
that they had almost the >< 
rights as other private landowne 
The Bands were authorized to n 
tiate with any private party wisi 
to acquire rights-Of-way and to e1 
into any agreement with those 
ties, something they were previo 
unable to do. And, until some c 
riding authority was invoked, 
Bands, like private landowners, 
complete discretion whether to g 
rights-Of-way_ for hydroelectric 1 
ect facilities. However, there i'. 

28. The Bands' situation was SOmt 

different since it was necessary to secur 
approval of the Secretary for any suet. 
tracts. 



indicatfon that once Congress exer- It is equally clear that, when enact
cised its sovereign authority to use ing the FPA, Congress did not in

\ the land for such purposes the tend to give Indians some sort of 
i Bands were to have more power to special authority to prevent the 
, stop such action than would a pri- Commission from exercising the Ii
i vate landowner in the same situa· censing authority it was receiving 
: tion-both are required to permit from Congress. Indeed, Congress 
i such use upon payment of just com- squarely considered and rejected 
' pensation." Therefore, the only ques- such a proposal. During the course 
l tion is whether Congress decided to of the debate concerning the legisla-
1 exercise that authority with respect tion, the Senate amended the bill to 
' to Indian lands when it enacted the require tribal consent for some proj
j FPA The answer to that inquiry ects. Section 4(e) of the Senate ver
: was clearly articulated in a some- sion of the bill provided that "in 
' what different context more than respect to tribal lands embraced I' 
' t'\\-•enty years ago. . within Indian reservations, which \_..l 
· said lands were ceded to Indians by 
"~~fiii'!Mif~ii&ti:t::!'the United States by treaty, no li
t\\I} kiljiiiiiliii1iM!!ii!pfolreY'- cense shall be issued except by and z.t:::-A with :he consent of the council of 
-=::.,: .:=~"' ,,,_ • ·-• the tribe." 59 Cong Rec 1534 (1920). 
el~;Jlk1WiLiffliii!§4iWJffiWF;:i However, that amendment was 
oliJ;\~~.atm!ii~ stricken from the bill b! the confer-

·! · · t 10 "Ufi- ence, the conferees statmg that they 
co~~~ ~ "saw no reason· why waterpower 

I ~¥~ should be singled out from all other 
t1.iiiifuTkii§!Ctiir''l''H 1 Ltf*-'"@EIP uses. of In~ian reservation .land for 
e<!&!-®W!!I'S· See § 4(e). It neither sp_ec1~ action of the counc!I of the 
overlooks nor excludes Indians or tribe. HR Rep N'?·. 910, 66th Cong, 
lands owned or occupied by them. 2d Sess 8 (1920). · · 
Instead, _as has been shown, the [10, 11a] In short, ·,;,,hile § 8 of the 
Act specifically defines and treats MIRA gave the Bands extensive au
with lands occupied by In~ thority to determine whether to 
'tribal lands embraced within In- grant rights-<Jf-way for water proj- l1lf5,_ 
dian reservations.' See §§ 3(2) and ects, that authority did not include • 
lO(e). The Act gives every indica- the power to override Congress' sub-
tion that, within its comprehen- sequent decision that all lands, in-
sive plan, Congress intended to eluding tribal lands, could, upon 
include lands owned or occupied compliance with the provisions of 
by any person or persons, includ- the FPA, be utilized to facilitate 
ing Indians." FPC v Tuscarora In- licensed hydroelectric projects. Un-
dian Nation, 362 US 99, 118, 4 L der the FPA, the Secretary, with the 
Ed 2d 584, 80 S Ct 543 (1960). duty to safeguard reservations, may 

29. The FP A requires that when licenses 
; rnvolve tribal lands within a reservation, "the 
C-0mmission shall ... fix a reasonable annual 
charge for the use thereof.'' 16 USC § 803(e) 

'[16 uses § 803(e)J. When a licensed facility i.s 
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on private land, the licensee must acquire the 
appropriate right-of-way from the landowner 
either by private negotiation or through emi· 
nent domain. 16 use § 814 [16 uses § 814]. 
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condition, but 1nay not veto, the issu
ance of a license for project works 
on an Indian reservation. We cannot 
believe that Congress nevertheless 
intended to leave a veto power with 
the concerned tribe or tribes. The 
Commission need not, therefore, 
seek the Bands permission before it 
exercises its licensing authority with 
respect to their lands." 

v 
The Court of Appeals correctly 

determined that the Commission 
was required to include in the li
cense any conditions which the Sec
retary of Interior deems necessary 

30. [11b] The Bands suggest that even in 
the absence of § 8 of the MIRA, their consent 
would be necessary before the licen..."<e could 
issue because of their sovereign power to 
prevent the use of their lands without their 

· con.Sent.:· Respondents' Brief, at 37-39.- How
ever, it is highly questionable whether the 
Bands have inherent authority to prevent a 
federal agency from carrying out its statutory 
respamribility-sin~suc~authority: would 
seem to be incoruristent with their status. See 

for the protection and utilization oi 
the three reservations in which proj
ect works are located. It was in er· 
ror, however~ in concluding that tl:.E 
Commission was required to fulfil' 
this and its other § 4(e) obligatiom 

. with respect to the other three reser· 
vations affected by the project anc 
that § 8 of the MIRA empowered th< 
Bands to prevent the licensing o· 

· facilities on their lands. The court'r 
judgment is affirmed in part anc 
reversed in _part, and the case U 

· remanded to the court for furthei 
proceedings consistent with the 
opiniort. 

It is so ordered. 

Oliphant v Suaquamish Indian Tribe, 435 U: 
191, 208-209, 55 L Ed 2d 209, 98 S Ct 101 
(1978). In any event, it is clear that all aspect 
of Indian sovereignty are subject to defff 
sance by C-0ngress, United States v Wheele1 
435 US 313, 323, 55 L Ed 2d 303, 98 S Ct 107 
(1978), and. from the legislative history of th 
FPA, supra, at --, 80 L Ed 2d -- tha 
Congress intended to permit the Commissio 
to issue licenses without the consent of th 
tribes involved. 

'.·------ .. - .';, 
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