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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING

March 8, 1985

Room 1400
Department of Environmental Quality
522 SwW Fifth Avenue
Portland, Oregon

9:00 a.m.

9:05 a.m.

CONSENT ITEMS

These routine items are usually acted on without public discussion.
If any item is of special interest to the Commission or sufficient
need for public comment is indicated, the Chairman may hold any item
over for discussion.

A. Minutes of January 25, 1985, EQC meeting.

B. Monthly Activity Report for December, 1984,

C. Tax Credits.

PUBLIC FORUM

This is an opportunity for citizens to speak to the Commission on
envirommental issues and concerns not a part of this gcheduled meeting.
The Commission may discontinue this forum after a reasonable time if
an exceptionally large number of speakers wish to appear.

ACTION AND INFORMATION ITEMS

Public testimony will be accepted on the following, except items for
which a public hearing has previously been held. Testimony will hot

be taken on items marked with an asterisk (*). However, the Commission
may choose to question interested parties present at the meeting.

1
D. Proposed Adoption of Pollution Control Tax Credit Rule Amendments.
E. Request for a Variance from OAR 340-61-040(5) {(a) (Discharge of
Pollutants into Public Waters) for Weyerhaeuser Company,
Springfield--Truck Road Landfill.

F. Lava Divergsion Project, Deschutes River--Appeal of 401
Certification Denial.

G. Informational Report on the Vehicle Inspection Program, 1983-84.

H. Status Report--Development of Noige Emission Inspection Agreement
for Tri-Met Diesel Bus Fleet,

WORK_SESSION

The Commission reserves this time, if needed, for further consideration
of any item on the agenda.
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Because of the uncertain length of time needed, the Commission may deal with any item
at any time in the meeting except those set for a specific time. Anyone wishing to be
heard on any item not having a set time should arrive at 9:00 am to avoid missing any
item of interest.

The Commission will have breakfast (7:30 a.m.) at the Imperial Hotel, 400 SW Broadway,
Portland. Agenda items may be discussed at breakfast. The Commission will not hold
a lunch meeting.

The next Commission meeting will be April 19, 1985 in Salem.

Copieg of the staff reports on the agenda items are available by contacting the
Director's Office of the Department of Environmental Quality, PO Box 1760, Portland,
Oregon 97207, phone 229-5395, or toll-free 1-800-452-4011. Please specify the agenda
item letter when regquesting.
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ENVIRONMENTAL QUALITY COMMISSION
March 8, 1985
Breakfast Meeting
Imperial Hotel

400 SW Broadway
Portland

AGENDA

Report on Status of Initiating Development
0f Noise Inspection Procedures and Standards
for Heavy Trucks and Buses

Legislative Update

Coastal Landfills

Ron Householder
John Hector

Stan Biles

Ernie Schmidt



VICTOR ATIYEH

Environmental Quality Commission

Mailing Address: BOX 1760, PORTLAND, OR 97207
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

DEQ-46

MEMORANDUM

To: Environmental Quality Commission
From: Director

Subject: March 8, 1985, EQC Breakfast Meeting

Report_on Status of Initiating Deve ment of Noise
Inspection Procedure nd Standards for Heavy Trucks and
Buses

Background

The Environmental Quality Commission adopted a vehicle noise

inspection package at its meeting of November 2, 1984. As part of that
package, the Department was directed to initiate development of noise
inspection procedures and standards for heavy duty trucks and buses that
are suitable for use at the Department inspection stations, The Department
was further directed to report back to the Commission on that project's
progress by April 1, 1985, '

The Department staff has been preparing equipment and implementing the
necessary procedures so that after April 1, 1985, all light duty cars and
trucks will be tested for noise compliance in addition to the emission
inspection requirements. While all of the inspection stations have been
brought "on-line® by mid-February and have the necessary equipment to
conduct the required noise tests, there is still substantial de-bugging of
system in progress.

Motoreycles are scheduled to be included July 1. Because this testing will
require additional personnel, budget approval is to be requested.
Motorecycles, mopeds and scooters, licensed within the Metropolitan Service
District boundaries will be tested. It should be noted that off-road
motorcycles and ATVs (all terrain vehicles) are not subject to inspection
requirements unless they are licensed for street operation. A pilot
testing program for motorcycles preparing for the July 1 date has been
initiated.
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Heavy Duty Vehicle Testing

For inspection purposes, heavy duty vehicles can be categorized into
gasoline and diesel-powered vehicle classes. Heavy duty gas vehicles are
included in the emissions portion of the inspection program. Heavy duty
diesel vehicles are not now included, nor have appropriate emission control
test standards and procedures been developed.

Several inspection stations have been noise testing heavy duty gasoline
vehicles on a pilot basis sinece mid-February. While much work as been done
developing near field noise tests for light duty vehicles, not much effort
has been previously expended in this area for heavy duty vehicles.
Nevertheless, as a starting point, the same procedure that is being used
for light duty vehicles is being applied to heavy duty gasoline trucks.
Because of the wide variety of locations of the exhaust pipe outlets on
heavy duty trucks, intra-city cargo vans and some long-haul trucks the
current near field noise test needs to be field tested and refined.

The noise inspection program is limited to the determination of engine
exhaust noise. Many heavy duty truck noises are beyond the scope of the
noise inspection program. Among these noise sources are tire noise, engine
compartment noise, on-board pumping, compactor, refrigeration, and power
take-offs noises. Air compression brakes, while often prohibited by city
ordinance, are not included. Fixed lcad vehicles, such as compressor tanks
and 1ift trucks, are exempted. All trucks operating under reciprocity
licensing agreements with other states are also exempted.

It is proposed that the inspection staff collect and analyze data on heavy
duty trucks at the inspection stations. Heavy duty gas trucks are
currently the only ones included. At the publie hearing on February 19,
1985, which asked for comments on the appropriateness of including heavy
duty diesel vehicles in the inspection program, no testimony on testing
procedures for heavy duty diesel trucks was received. While the
noise/opacity pilot study with Tri-Met helped identify bus problems, the
testing and configuration problems of heavy duty trucks need to be studied
in order to develop an appropriate test.

The initial observations of T4 heavy duty trucks noise tests made during
the later part of February 1985 include:

1) Up to 90 percent of the heavy duty gasoline trucks tested had exhaust
system outlets located under the truck cargo bed. Using the 20" near
field test was extremely difficult and in many cases impossible.

2) Less than 5 percent of the heavy duty gasoline trucks tested had
vertical exhaust stacks. Vertical stacks require that a ladder or
boom be used to access the exhaust outlet to conduct the 20" near
field test. ‘
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3) Five percent of the 1977 and older vehicles exceeded a near field 97
dBA level and 5 percent of the 1978 and newer vehicles exceeded a near
field 95 dBA level. Federal vehicle noise standards were applied to
new heavy duty trucks starting with the 1978 model year. The federal
standard of 83 dBA is measured by a drive-by test procedure, rather
than with the stationary near field test.

4}  The 74 trucks ranged from a low noise level of 80 tc a high of 100
dBA. The average sound level reading of the older group (pre-78) was
88 dg&. The average sound level reading of the 1978 and newer truck
was 85 dBA.

One factor which may effect the staff's ability to bring heavy duty vehicle
noise testing rapidly on-line is the status of Medford I/M. Should the
Legislature establish an I/M program for the Medford area, much of the
staff's effort might well be required to bring that project on-~line within
a legislatively set time frame. If that happens, the Department would need
to seek guidance from the Commission on what level of resource to expend on
heavy duty vehicle exhaust noise testing.

Summary

A1l of the inspections stations have the capability to conduct the vehicle
noise tests. The final "de-bugging" of the system is underway. Mandatory
compliance with noise inspection c¢riteria will be after April 1 for cars
and light trucks and after July 1 for motorcycles.

Near field test procedures for heavy duty vehicles are not as well defined
as they are for light duty vehicles. However, pilot testing has started on
a limited basis in order to identify and establish a workable, reliable and
realistic test procedure. Very preliminary results have identified several
problem areas.

Proposed Course of Action

The project study for heavy dubty vehicle noise testing will need to examine
a wide range of 1issues, All of the problems with testing these types of
vehicles are not known and will need to be discovered on a trial and error
basis. It is proposed that the staff continue to pilot noise test heavy
duty vehicles at the inspection stations. The study period will extend
through the end of 1985, The staff will then report to the Commission at
its April 1986 meeting with the results of the study and possible rule
proposals,

Fred Hansen

William P. Jasper:s
229-5081
March 7, 1985

V31188



HISTORY OF DUMP CLOSURE ON THE OREGON COAST

Current
Site Iype Action Date Disposal
Brookings OBD Closed 1980 Brookings Incinerator
Agness OBD Converted to transfer 1975 " "
station
Gold Beach OBD Closed 1980 " "
Langlois OBD Closed 1973 " "
Port COrford OBD Converted to landfill 1980 Port Orford Landfill
Bandon OBD Convert, to ash disp. 1980 Beaver Hill Incinerator
Shinglehouse 0D Closed 1978 " "
Slough
Joe Ney oD Convert. to demoli- 1980 " "
tion landfill
Coquille OBD Closed 1973 LI "
Myrtle Point. OBD Closed 1980 v "
Fairview oD Closed 1976 " "
Powers - QBD Variance expires May 1985 Open burning dump
Reedsport LF , Reedsport Landfill
Florence LF Florence Landfill
Waldport OBD Convert. to landfill 1980 Waldport Landfill
North Lincoln OBD Convert, to demoli- 1980 Agate Beach Balefill
’ tion landfill
Logsden OBD Convert, to transfer 1680 " "
staticn
Toledo OBD Closed 1976 " "
Agate Beach oD Convert. to balefill 1984 " "
Tillamook OBD Convert. to landfill 1980 Tillamook Landfill
Bay City 0BD Closed 1975 " "
Pacific City OBD Convert. to transfer 1980 n "
atation )
Manzanita OBD Convert. to transfer 1980 " "
station
Elsie OBD Convert. to landfill 1983
Seaside OBD Convert. to transfer 1984 Raymond (WA) Landfill
station '
Cannon Beach  OBD Closed 1984 " "
Warrenton op Permit for closure issued
Astoria oD Permit expires 3/31/85
3C2090

3/8/85



THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC

MINUTES OF THE ONE HUNDRED SIXTY;THIRD MEETING
QF THE

OREGON ENVIRONMENTAL QUALITY COMMISSION
March 8, 1985

On Friday, March 8, 1985, the one hundred sixty-third meeting of the
‘Oregon Environmental Quality Commission convened in room 1400 of the
Department of Environmental Quality offices at 522 SW Fifth Avenue

in portland, Oregon., Present were Commission Chairman James Petersen,
and Commission members Mary Bishop, Wallace Brill, Sonia Buist, and
Vice Chairman Arno Denecke. Present on behalf of the Department were
Director Fred Hansen and several members of the Department staff.

The staff reports presented at this meeting, which contained the
Director's recommendations mentioned in these minutes, are on file
in the Office of the Director of the Department of Environmental
Quality, 522 SW Fifth Avenue, Portland, Oregon. Written information
submitted at this meeting is hereby made a part of this record and
is on file at the above address.

BREAKFAST MEETING

Commisgioner Denecke was absent from the Breakfast Meeting.

1. Legislative Update
Stan Biles, Assistant to the Director, updated the Commission
on legislative issues. He said that for the first few weeks
of the Legislative Session, staff had been quite busy responding
to Legislators' questions about a proposal by Chem-Security,
Inc. to construct an incinerator to burn PCB's at their hazardous
waste disposal site near Arlington, Oregon. The Senate had
passed a bill, with a vote of 26 to 3, which would put the
Department in control of the size, siting, wastes to be burned,
etc. The House was now considering their own bill. In response
to Commissioner Buist, Mr. Biles said that the most anxiety about
the project wag in the areas of transportation, safety of the
incinerator, size of the service area, and the operation of a
hazardous waste disposal facility in Oregon in general. Director
Hansen said the Department strongly supported the provisions
in the Senate Bill.

Mr,. Biles gave the Commission packets of bills they might be
interested in.

DO1687.D -1-




2. Coastal Landfills
Ernest Schmidt of the Department's Solid Waste Division, filled
the Commission in on the history of coastal dump closure
demonstrating that progress had been made mostly culminating
in 1980 when a majority of the dumps were closed. The Department
had been working steadily on the remaining open dumps since then,
Briefly summarizing, Mr. Schmidt said that the South Coast had
elected to go to incineration and the Department would like them
to have the best incinerator for their needs; Reedsport and
Florence landfills have been significantly upgraded; Tillamook
converted most sites to transfer stations and upgraded their
landfill. In Clatsop County, Mr. Schmidt continued, the Seaside
and Cannon Beach dumps closed in September 1984 and now haul
to a landfill in Raymond, Washington, about 70 miles from
Seaside. Astoria was considering the same solution and was
trying to locate a transfer station. Janet Gillaspie, Manager
of the Department's Northwest Region, said that the dump at
Warrenton, in the Clatsop Plains area, has been found to be a
major contributor to the groundwater contamination there. She
said the Region had been working since May of 1983 for closure
of the dump, but that Warrenton had been unwilling. This makter
would most likely come before the Commission at their next
meeting., Regarding Astoria, Ms. Gillaspie said they were trying
- to get a closure plan but have been unsuccessful so far. Their
permit expires the end of March 1985 and the Department has told
them they will close the dump if plans are not submitted.

3. Report on Status of Initiating Development of Noise Inspection
Procedures ang Standards for Heavy Trucks and Buses.

William Jasper of the Department's Vehicle Inspection Program
reviewed, with the Commission, a written status report which

is made a part of the record of this meeting. Mr. Jasper agreed
to send the Commission copies of the U.S. General Accounting
Office report on "Vehicle Emissions Inspection and Maintenance
Program is Behind Schedule," dated January 16, 1985.

FORMAL, MEETING

AGENDA ITEM A: Minutes of the January 25, 1985 EQC Meeting.

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist,
and passed unanimously that the Minutes of the January 25, 1985 EQC
meeting be approved.

AGENDA ITEM B: Monthly Activity Report for December 1984,

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill,
and passed unhanimously that the Monthly Activity Report for December
1984 be approved.

DOle87.D . -2-
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- AGENDA ITEM C: Tax Credit Applications.

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist,
and passed unanimously that the following Tax Credit Applications
be approved:

71711 ESCO Corporation

T-1717 ESCO Corporation
T-1719% Nicolai Company

PUBLIC FORUM:

Jeanne Qrcutt, member of United Citizens in Action, asked for the
answer to a guestion she raised at the last meeting regarding whether
the government entities listed had complied with OAR 340-71-335(2) (b).

She said the Department had supplied her with the information on
this matter but she did not see where the rule was complied with.
Ms. Orcutt asked that the Department assess civil penalties to

noncomplying governments., Ms, Orcutt also read into the record a

‘letter she had found from a company which offered a solution to the

groundwater contamination problems.

Harold Sawyer, Administrator of the Department's Water Quality
Division, acknowledged that the Department had supplied Ms. Orcutt
with what information they had on file. He noted a letter from the
City of Troutdale which said the City was sewered. Mr. Sawyer said
the Department accepted that information, and did not believe a
further plan was required., Regarding Clackamas County, Mr. Sawyer
said that an area exists in Clackamas County where sewers were
needed--primarily to correct surface failing on-site sewage disposal
systems, but also to phase out existing cesspool systems. New
cesspool systems have not been installed in Clackamas County since
1982. Thus, the problem, although not corrected, has not been made
worse by continued installation of systems. Clackamas County had
not yet submitted a plan, but the Department was aware of progress
and felt no enforcement action was necessary,

In response to Chairman Petersen, Mr. Hansen said the Department would
seek a formal compliance schedule or variance request from Clackamas
County.

Regarding the letter Ms. Orcutt read, Mr, Sawyer sajid the Department
reviewed the information submitted by the company. Their treatment
process does not prevent pollutants from reaching the groundwater.
Instead, it would treat the water prior to use. Since it would not
alleviate the degradation of the groundwater, it would not meet the

‘requirements of the statute. Therefore, the Department did not pursue

it further as an alternative. Mr., Sawyer further commented that the
Department had unanswered questions regarding whether the treatment
unit actually removed nitrate or whether the ozone used in the
treatment process interfered with the colorimetric testing method
used to test for nitrates in the effluent. In any event, Mr. Sawyer
said the Department did not view this as an acceptable solution to
the problem.

DO1687.D -3=



John Wujak, resident of Bend and member of the Coalition for the
Deschutes, which monitors hydro development in the Deschutes Basin,
spoke regarding the 401 Certification process for hydroelectric
development projects. He stressed the need for sound planning from
the various government entities to make decisions which would benefit
the community's interest.

Larry Tuttle, Deschutes County Commissioner, asked to be allowed to
comment on upcoming Agenda Item F, the appeal of 401 Certification
Denial for the Lava Diversion Project, Deschutes River, Chairman
Petersen replied that the Commission would limit comment on that
agenda item to legal arguments, but Commissioner Tuttle was welcome
to comment during this public forum time. Commissioner Tuttle read
a prepared statement which he asked to be accepted into the hearing
record. Chairman Petersen agreed,

Commissioner Tuttle said the County had not signed off on the Land
Use Consistency Statement as the proposed project would not be in
conformance with the comprehensive plan and implementing ordinances.

Commissioner Tuttle also said the County had gquestions about the
standing of General Energy Development (GED). GED was unable to
utilize the waters of the state because the waters of the upper
Deschutes River have been withdrawn from appropriation. Therefore,
he continued, GED was unable to build any project on the upper
Deschutes River. GED has entered into a joint venture agreement with
Arnold Irrigation District whereby the District will supply GED the
municipal preference for the project for a share of the revenue.
Commissioner Tuttle said that two Attorney General opinions have
concluded that the agreement is insufficient to qualify GED's
application to the Water Resources Department as a municipal
application.

Commissioner Tuttle also asked that the County be permitted party
status in this case. Of concern to the County, he continued, was
the information that the Department had continued to work on eight
deficient areas after the November 27, 1984 decision by the Director
to deny 401 Certification to the project, without additional notice
to the public that more information would be considered by the
Department after the decision was made.

Chairman Petersen asked the legal counsel for the State and for the
applicant to comment on Commissioner Tuttle's remarks during their
presentation on Agenda Item F.

J. D. Smith, representing Oregon Shores Conservation Coalition, and
Northwest Environmental Defense Center, spoke in regard to the 401
Certification process. Mr. Smith reiterated his testimony at the
Commission's January 25, 1985 meeting, saying he felt Section 303

of the Clean Water Act clearly required a consideration of the impact
projects would have not only on water gquality, but on other beneficial
uses of the water.

This ended the public forum,

D01687.D -4



AGENDA ITEM D: Proposed Adoption of Pollution Control Tax Credit
Rule Amendments.

This item asks for adoption of proposed amendments to the Pollution
Control Tax Credit Rules which would address problems raised by
Legislative Counsel related to refunding fees and problems found by
the staff in administering the rules,

Director's Recommendation

Based on the summation in the staff report, it is recommended
that the Commission adopt the proposed Pollution Control Tax
Credit Rule amendments, Chapter 340, Division 16.

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop,
and passed unanimously that the Director's Recommendation be approved,

AGENDA ITEM E: Request for a Variance from OAR 340-61-040(5) (a)
(Discharge of Pollutants into Public Waters) for
Weyerhaeuser Company, Springfield--Truck Road
Landfill,

This agenda item proposes to allow the Weverhaeuser Company a variance
from the state solid waste rules to allow the discharge of leachate
from the Truck Road Landfill. The variance would require that the
leachate be discharged to the Eugene-Springfield regional wastewater
treatment plant, or equivalent control, by November 1, 1985.

Director's Recommendation

Based on the findings in the summation in the staff report, it
is recommended that the Commission grant a variance to the
Weyerhaeuser Company, Springfield, Oregon, from OAR 340-61-
040(5) (a) for the discharge of pollutants from the Truck Road
Landfill into public waters, until November 1, 1985, subject
to the following compliance schedule:

1, By May 15, 1985, complete design study to discharge
leachate to the regional wastewater treatment plant,

2, By June 1, 1985, submit an alternative treatment and
disposal plan to Department staff for review and
approval if discharge to the regional wastewater
treatment plant is not feasible.

3. By June 15, 1985, submit for Department approval
complete engineering design specifications to eliminate
the discharge of leachate from the Truck Road Landfill.

4, By October 1, 1985, complete construction of the
approved leachate disposal system.

5. By November 1, 1985, eliminate the discharge of
leachate to public waters from the Truck Road Landfill.

DO1687.D - 5



Commissioner Buist asked if the City of Springfield was in agreement
with the proposal. Larry Lowenkron, of the Department's Willamette
Valley Region, replied that the City had given preliminary indications
they were,

Noting there was no impact on the river, Commissioner Bishop MOVED,
and Commissioner Denecke seconded, that the Director's Recommendation
be approved. The motion passed unanimously.

AGENDA ITEM F: Lava Diversion Project, Deschutes Rlverw-Appeal of
401 Certification Denial.

General Energy Development, Inc. (GED) applied to the Department of
Environmental Quality for Water Quality Standards Compliance
Certification for the Lava Diversion Project, a planned hydroelectric
project on the Deschutes River. Compliance certification is required
by Section 401 of the Clean Water Act.

DEQ denied certification for failure to adequately address certain
potential water guality impacts and for failure to provide a statement
of land use compatibility. The water quality information has been
provided and is no longer an issue.

GED continues to dispute DEQ authority to condition certification
on submission of a statement of compatibility with the Deschutes
County Comprehensive Plan and land use ordinances. GED asks the
Environmental Quality Commission to f£ind it meets the requirements
of law and is entitled to certification.

For the record, Chairman Petersen acknowledged receipt of the
Department's brief, the applicant's brief, and also receipt of the
Deschutes County memorandum that was read by Commissioner Tuttle into
the public record of this proceeding during the Commission's public
forum, He said the parties had, in an effort to expedite a decision,
stipulated to the facts, and testimony would consgsist of attorney
arguments on the legal merits. Neil Bryant was present representing
the applicant and Michael Huston was representing the Department.

A verbatim transcript of their arguments are made a part of record

of this meeting.

At the conclusion of the legal argquments, Commissioner Denecke MOVED
and Commissioner Buist seconded, that the Commission take this matter
under advisement. The motion passed by unanimous consensus. The
Commission agreed to meet on March 22, 1985 to deliberate and make
their decision,

AGENDA ITEM G: Informational Report on the Vehicle Inspection
Program, 1983-84.

This is an informational report providing a summary and update on

the operation of the Vehicle Inspection program during 19283 and

1984. This report contains an overview summary followed by various
appendices, These appendices describe the program operation, emission

DO1687.D -6
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characteristics of vehicles, air quality benefits, and other support
documentation,

Among the highlights of this report are:

1. During 1983 and 1984, over 800,000 emission tests have been
conducted and over 513,000 Certificates of Compliance have
been issued.

2. Computer modeling projections estimate that the inspection
program has achieved an emissions reduction of 30% for
carbon monoxide and 10.5% for hydrocarbons.

3. Technical compliance with ambient CQ standards was measured
‘ at the Continuous Air Monitoring (CAM) station in 1984,
but not at the other Portland monitoring sites. Technical
compliance with the ozone standard was measured at the Carus
monitoring site near Canby in 1984,

4, Construction is underway on upgrading the inspection station
on Northeast Portland Highway. Construction is scheduled
to be completed by mid-May.

5. Compliance with ambient air quality standards is still
projected to be achieved by the deadline date of 1987.

Director's Recommendation

It is recommended that the Commission accept this informational
report,

Chairman Petersen commented that he was very pleased with the program,
and it was considered one of the best in the Nation,

Commissioner Buist asked what vehicles were exempted from the test.
William Jasper of the Department's Vehicle Inspection Program replied
that basically vehicles which were 20 years old and older, fixed load
vehicles, vehicles with farm plates, first-response emergency
vehicles, and long-haul trucks used in interstate commerce,

Chairman Petersen asked if this report had been made a part of the
record during the legislative hearings on the proposed Medford auto
testing program. Director Hansen replied that it had not, but the
Department intended to use parts of it in their testimony.

The Commission noted the report and thanked the staff.

AGENDA ITEM H: Status Report—-Development of Noise Emission
Inspection Agreement for Tri-Met Diesel Bus Fleet.

Noise emission inspection rules for autos, light-duty trucks, and
motorcycles were approved by the Commission on November 2, 1984.

The Commission then directed the Department to develop, with Tri-Met,
an agreement that would ensure that all of Tri-Met's buses are
maintained to appropriate noise limits.

DO1687.D -7-



It was originally anticipated that a proposed inspection agreement
would be completed by this time. Although a new test procedure has
been developed, and noise reducing measures identified, additional
engineering work must be completed prior to proposing a final
agreement. It is now believed a proposed agreement will be ready
at the June Commission meeting.

Several nonengineering issues remain in the development of an
agreement with Tri-Met. At this time, it is hoped the Commission
would comment and provide guidance on. these issues identified in the
report.

The following items are believed by staff as needing identification
or resolution prior to submitting a proposed agreement:

1. Proposed standards for each bus subfleet should be
established based upon test data of representative buses
of each subfleet, Tri-Met believes this task will be
completed by May 1, 1985,

2. An inspection schedule must be established. Tri-Met
proposes to test all buses within a 90-day period beginning
April, 1985. A schedule of periodic testing must he
established to ensure buses are maintained within standards.
The Department believes each bus must, at a minimum, be
tested annually after the initial test and compliance
schedule.

3. A compliance policy must be established., Tri~Met proposes
that “"generally," noncompliant buses will be repaired within
a 60-day period following initial noise testing. The
Department believes any bus found in excess of standards
during the annual inspection should not be operated until
compliance work is completed.

4, Certificate of compliance requirements and fees, if any,
must be determined. Tri-Met proposes that this program
be of a voluntary nature and neither certificates nor fees
are necessary.,

5. An audit policy must be established that adequately ensures
buses are tested and quieted within the provisions of the
agreement.

Director's Reccmmendation

It is recommended that the Commission concur with the above
outline of remaining issues that must be resclved before a final
Tri-Met bus noise inspection agreement is proposed. It is
anticipated that a proposed agreement will be available for
formal Commission consideration at the meeting scheduled for
June 7, 1985.

D01687.D -8~



Linore Allison, Livable Streets Coalition, testified that bus noise
was a real issue in the neighborhcods. They agreed with the staff
report that an official consent agreement with Tri-Met was needed
which included fleet inspection monitored by DEQ with official
certificates and assessment of fees,

John Charles, Oregon Environmental Council, said they had no objection
to a delay 1n program startup, but would want no further delay after
that time. Once the program was operating, then noncompliant vehicles
should be taken off the road until they were in compliance. They

also agreed with the need for an official agreement with Tri-Met and
the audit procedures. Mr., Charles said they would cbject to anything
less than a state-monitored program.

It was MOVED by Commissioner Buist, seconded by Commissioner Denecke,
and passed unanimously that the Director's Recommendation be approved.

In an unrelated matter, John Charles, Oregon Environmental Council,
asked if the record would be open on the appeal of the 401 denial
for the Lava Diversion Project. Chairman Petersen replied that he
was not inclined to open the matter for nonparty participation, and
that the appropriate time for Mr, Charles to comment would be during
the 401 rulemaking process.

There being no further business, the formal meeting was adjourned.

The Commission then agreed to meet at 1:30 p.m. on Friday, March 22,
1985 in Portland to deliberate and make a decision on the 401
Certification denial appeal for the Lava Diversion Project. They
asked that the attorneys be present for questions, but they would
not take additiocnal testimony.

Respectfully-submitted

M&ﬁm@ A

Carol A. Splettstaszer
EQC Assistant

CAS:d
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC

MINUTES OF THE ONE HUNDRED SIXTY-SECOND MEETING
OF THE
OREGON ENVIRONMENTAU QUALITY COMMISSION
January 25, 1985

On Friday, January 25, 1985, the one hundred sixty-second meeting of the
Oregon Envirommental Quality Commission convened in Room 1400 of the
Department of Environmental Quality offices at 522 S. W. 5th Avenue in
Portland, Oregon. Present were Commission Chairman James Petersen and
Commission members Mary Bishop, Wallace Brill, Sonia Buist, and Vice
Chairman Arno Denecke. Present on behalf of the Department were Director
Fred Hansen and several members of the Department Staff.

The staff reports presented at this meeting, which contained the Director's
recommendations mentioned in these minutes, are on file in the office of
the Director of the Department of Environmental Quality, 522 S. W. 5th
Avenue, Portland, Oregon. Written information submitted at this meeting

is hereby made a part of this record and is on file at the above address.

BREAKFAST AGENDA

1. Agency Organization Changes

Director Hansen announced he had recently renamed the Solid Waste
Division the Hazardous and Solid Waste Division and appointed Michael
Downs as the Administrator. Mr. Downs was formerly the Administrator
of the Management Services Division. The Management Services Division
Administrator position would be filled on a rotational basis with Lydia
Taylor, the Agency's Budget Officer until the first of March and then
with Judy Hatton, the Agency's Accounting Services Supervisor, from

the first of March until the position is filled. Director Hansen

also announced the recent appointment of Carclyn Young, formerly with
KOIN TV, as the Agency's Public Information Officer.

2., Meeting with Oregonian Editorial Board

Director Hansen reported on a successful meeting with The Oregonian's
Editorial Board in response to their editorial criticizing the

Department's actions in regard to the need for an auto testing program
in Medford.

3. Review of Covernor's Recommended Budget

Lydia Taylor and Michael Downs, of the Agency's Management Services
Division, reviewed with the Commission the Department's 1985-87
Governor's recommended budget. The discussion included a handout
of materials which is made a part of the record of this meeting.
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4, Status Report on Legislation

Stan Biles, Assistant to the Director, reported to the Commission on
the status of DEQ legislation and other legislation which would atffect
the Department. ‘

FORMAL, AGENDA

All Commission members were present for the formal meeting.

AGENDA ITEM A:  Minutes of the December 14, 1984 EQC meeting.

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and
passed unanimously that the minutes of the December 14, 1984 Commission
meeting be approved.

AGENDA ITEM B: Monthly Activity Report for November 1984.

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop and
passed unanimously that the monthly activity report for November 1984 be
approved.

AGENDA ITEM C: Tax Credit Applications.

David Kobos, owner of the Kobos Company, testified regarding their tax
credit application. The Department had recommended denial of this
application as the Company had not filed Notice of Intent to Construct
and Request for Preliminary Certification for Tax Credit. Mr. RKobos said
the Department's report was true and accurate in all its particulars, but
he simply had not seen the form in the packet of information that was
given to him by Department staff member Harry Demaray. Throughout the
construction of the facility, which was over about a one year period,

Mr., Kohos said he was in contact with Department representatives and felt
that in all ways the intent and purposes of the pollution control laws
had been complied with. In summary, Mr. Kobos said that he had no wish
to be a polluter and they were very proud of their new installation which
had virtually eliminated smoke and odor emissions.

Commissioner Bishop asked why a phone call had not been made to Mr. Kobos
to remind him to submit the application. Director Hansen replied that

the Department had sent letters to the Kohos Company requesting additional
information and explanation why they had not yet submitted the preliminary
certification form. There was no response to that letter until the final
application came in, which was beyond the 30-day requirement in which
additional information needs to be submitted. Director Hansen went on to
say the Department recognized the Company took all of their actions in good
-faith with the expectation that they would receive tax credit. However,
the Department did not have the ability to deviate from the Commission's
rules,
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It was MOVED by Commissioner Buist, seconded by Commissioner Denecke and
passed unanimously that the tax credit applications be approved, including
application No. T-1714 for the Kobos Company, finding that the company
adequately satisfied the technical requirements for preliminary
certification.

PUBLIC FORUM:

Robert Forthan, an employee of the Department's Vehicle Inspection Program
appeared regarding race relations. Mr. Forthan had also appeared before
the Commission at its December meeting. He said he had reviewed with Susan
Payseno, Personnel Manager, the Department's affirmative action

statistics. Mr. Forthan still contends that even though the State of
Oregon apparently has a commitment to minorities working in state
government, in his opinion the statistics did not bear this out. He said
Ms. Payseno had only given him statistics for full-time employees, however
numerous temporary employees had been hired in the last three years, and
the Vehicle Inspection Program had not hired any full-time employees since
1981. Mr. Forthan contended that if temporary employees did not apply

to the affirmative action statistics, the State of Oregon could get around
the affirmative action law by hiring temporary instead of full-time
employees. Mr. Forthan said that Ms. Payseno had told him that the State
of Oregon had 26,000 employees, of which 1,000 were minorities. He thought
that was not equal representation. Mr. Forthan stated calculation of
minorities should be done in a different manner. In his view, there were
more minorities in the Metropolitan Service District than elsewhere in
Oregon and the statistics should be recalculated., Mr. Forthan said he

was trying to promote jobs for minorities and would like to go to the
Legislature and ask for the same thing.

Chairman Petersen gave Mr, Forthan a copy of an affirmative action report
that Susan Payseno had prepared for the Commission and which the Commission
was going to discuss at its lunch meeting., Chairman Petersen said

he would ask Ms. Payseno some of the questions Mr. Forthan had raised about
part-time versus full-time statistics, but basically the report showed

the Department has made a positive effort to hire minorities. He
encouraged Mr. Forthan to take his concerns to the Legislature hecause
what he was really talking about was a state-wide hiring policy. Director
Hansen said that the legislative committee having to do with hiring
policies would generally be Human Resources Committees in both the House
and the Senate.

This ended the Public Forum,

AGENDA ITEM D: Request for Authorization to Conduct a Public Hearing
on Proposed Amendments to Solid Waste Rules Relating
to Open Burning of Solid Waste at Disposgal Sites.
(OAR 340-61-015 and OAR 340-61-040(2)).

5
At the September 4, 1984 meeting, the Commission approved a course of
action for dealing with open dumps which included a Department Task Force.
The Department was to examine the issue and develop a policy dealing with
open burning of solid waste at disposal sites. The study has been-
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completed by the Department Task Force. The Department is requesting
authorization to conduct public hearings to gather testimony and propose
amendments to the Solid Waste Administrative Rules. The proposed rule
amendments would allow small rural sites in eastern Oregon which meet the
criteria, to continue to open burn under restricted operating conditions.
The proposed criteria are based on environmental and economic concerns.

Director 's Recommendation

Based on the summation in the staff report, it is recommended that
the Commission authorize public hearings to take testimony on the
proposed amendments to rules for open burning of solid waste at
disposal sites (OAR 340-61-015 and OAR 340-61-040(2)).

Commissioner Denecke asked if it was true as stated in the report that

the state could not be sued for permitting open burning., Michael Huston
of the Attorney General's office replied it was at least the prevailing
view of the federal courts, as well as EPA, that recourse does not provide
a remedy against a state regulatory agency. In addition, Director Hansen
indicated the liability was not one of financial risk, but one of closing
the site or stopping the practice.

Chairman Petersen asked what evidence the Department had to state that

if all open burning was stopped, some local governments may abandon their
disposal operations. Bob Brown, of the Department's Hazardous and Solid
Waste Division, replied that Lake County indicated during discussions on
the variance application procedures that if they could not burn, they could
not afford to operate the sites and would essentially close them and let
people go back to what they had been doing before, which was dumping on
BIM land. Chairman Petersen asked if that was a lawful option for the
counties., Mr. Brown replied that the statutes did not allow the Department
to order a county govermment to provide a solid waste disposal facility.
Commissioner Brill asked if there were any approved sites that were
privately operated. Mr. Brown replied that he did not think any of them
were operated privately, but instead were operated by local govermments.

"It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and
passed unanimously that the Director's recommendation be approved.

AGENDA ITEM PF': Reqguest for Adoption of Rules for Granting Water Standard
Compliance Certification Pursuant to Requirements of
Section 401 of the Federal Clean Water Act.

At the September 14, 1984 Commission meeting, the staff presented some
proposed procedural rules for Department certification of federal licenses
or permits pursuant to Section 401 of the Clean Water Act. At that
meeting, the Commisgsion authorized the Department to proceed through the
public hearing process. A hearing was held on November 28, 1984 and the
proposed rules have been modified in part in response to those public
comments. .
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.Director's Recommendation

Based on the summation in the staff report, the Director recommends
that the Commission adopt the rules OAR 340-48-005 to OAR 340-48-040
as presented in Attachment A to the staff report.

Jack Smith testified on behalf of the Oregon Shores Conservation Coalition
and Northwest Environmental Defense Center. Mr. Smith provided written
copies of his testimony to members of the Commission. He noted the
Commission had in their staff report a letter from Lynn Frank, Director

of the Department of Energy, which stated that this issue was of great
importance to the state and its citizens. Mr. Smith agreed. He said in
order for the state to play a meaningful role in the federal decision-
making process on hydroelectric facilities, the state must have an
effective instrument for coordinated review of those facilities and that
Section 401 certification was such an instrument. Mr. Smith said the
Federal Clean Water Act stated very clearly that no license or permit
shall be granted if certification has been denied by the state. DEQ has
~a responsibility he continued, to exercise a far more aggressive role

in asserting the state's interest in federal licensing and permitting
activities affecting the state's waters than is presently proposed in the
rules, The burden in Section 401 was on the applicant to provide
information or evidence supporting certification and through that process
to convince the state why they should not deny that certification. In
reviewing the Department's files of over 200 applications dating from 1982,
Mr. Smith found only two which had been denied. The first one was the
Gold Hill Project, which was denied because the Oregon Legislature withdrew
that section of the Rogue River from hydroelectric development; and the
second was the Lava Diversion Project on the Deschutes River, which was
denied just recently because of some very gpecific water quality
considerations, and because of failure on the part of the applicant to
secure a statement from Deschutes County that the project was compatible
with the local land use plan. Also, in reviewing the applications, they
only found one file that had any identifiable public notification of
actions. From this brief review, Mr. Smith stated that it had been their
observation the Department has historically simply waived the opportunity
or obligation that it has to deny certification of compliance of FERC
license applications as being in compliance with the water quality
requirements of Section 303 of the Clean Water Act. Basically, the reason
for being concerned with this Section 303 water quality requirement in

the context of 401 certification or denial, he continued, was the
establishment of any such allowable pollutant load would necessarily turn
out to be a function of stream flow, or stream flow conditions.

It was their view Mr, Smith said, that the rules as proposed did not
clearly encugh indicate or recognize the quite broad authority that is
granted to the state by Section 401 to assert the state's interest in
protecting the use of its waters from such federally licensed or permitted
activities. Mr., Smith then made some specific recommendations for changes
to the rules.

340~48-015... must provide the licensing or permitting agency a

certification from the Department that [any such discharge] any such
activity will comply with...
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340-48-020, add the following subsections:

Information and evidence demonstrating that the project is compatible
and consistent with all the designated uses of the affected waters.

(3)... assist the DEQ to adequately evaluate the project impacts on
water quality or designated beneficial uses of the affected waters...

340-48-025, addition under subsection (2):

Findings: "That the project is compatible and consistent with all
the designated uses of the gffected waters."

Mr, Smith said it was their belief the above changes would make more clear
the role that Section 401 actually provides to the State of Oregon in
controlling federally licensed or permitted activities affecting the waters
of the state, and also the responsibility that DEQ has in affirmatively
exercising that particular role.

. Commissioner Denecke asked where the Water Policy Review Board would fit
into the picture, Mr. Smith replied that the federal law states that the
state shall establish water quality standards which shall include
designated uses. The Oregon Water Quality Laws place the establishment
of designated beneficial uses within the preview of the Water Policy
Review Board. Commissioner Denecke replied that it appeared to him that
if the Commission were to adopt Mr. Smith's suggestions, they would be
covering ground and doing things that the statute allots to a different
body. Harold Sawyer, Administrator of the Department's Water Quality
Division, replied that was a concern the Department had also. For
hydroelectric projects in particular, he continued, the Water Resources
Department and the Water Policy Review Board were involved in making
decisions on the granting of water rights., Land use was also involved,
and the Department of Energy might be involved if an energy facility site
certificate was required. How all of these agency actions fit together
was an issue that the Legislature was going to be wrestling with in a
number of bills that would be presented to them, he said.

Also, in response to Commissioner Denecke, Mr. Sawyer said although he had
not had an opportunity to review Mr. Smith's amendments in detail, his
initial reaction was that they were probably within the general intent

of what the Department was trying to do. However, he would like
opportunity to sit down with the Department's legal counsel and review
those amendments before they were adopted.

Chairman Petersen asked Mr. Smith if in commenting that the Department's
response to clarification regquest was cursory, did he believe that the
Department's approvals in the past were improper. Mr, Smith replied that,
although he would not use the word 'improper', the Department's review
did not address the basic question of how projects would disrupt any of
the designated uses for those waters.

In response to Chairman Petersen, Director Hansen said although he did

not have an extensive history of this program, he believed the Department
should have a broad level of responsibility to evaluate a whole series
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of factors in going through the 401 sign-off certification waiver or denial
process. He said the proposed language changes appeared to be along the
lines of what the Department was trying to accomplish, but he would be
concerned about the Commission adopting those changes without making sure
that no problems would result. His preference would be to have time to
evaluate those changes. ‘

John Churchill, professor at Portland State University, stated his
background was in the field of administration of water policy, particularly
at the federal level where he helped draft Public Law 92-500 (Clean Water
Act) and the 1965 Act on water quality standards. He also worked with

the Department for two years in setting up the Water Quality 208 Program
for the State of Oregon. Mr. Churchill said he would like to see a good
set of rules that would not have to he continually amended. He said
Section 401 was written into the Federal Clean Water Act to give states
the authority to control federal actions which would affect their ability
to manage the water quality of their state. 401 was a tool to make the
federal licensing procedures consistent with state policies and was a very
deliberate attempt by the federal government to give the state authority
over federal actions in order to comply with their program. Mr. Churchill
continued that he thought it was very important that the burden of
information be placed on the applicant prior to the time that the public
is asked to review the application. Mr. Churchill guestioned why the
requirements were passed by the federal govermment in 1972, and the
Department of Envirommental Quality still did not have a written set of
regulations in 1985, He suggested that as long as it had taken this long,
why not wait another month so that a good set of regulations could be
developed. :

Mr. Churchill also commented on the appeals procedures that only allowed
the applicant to appeal after a permit is denied and not the public that
would be affected. At present, the only appeal someone other than the
applicant would have would be to the courts. Mr, Churchill said he thought
citizens should have the right to appeal to the Commission as well as
applicants.

John Charles, Director of the Oregon Environmental Council. Mr. Charles
agreed with Mr. Smith and Mr. Churchill and also requested that the package
of rules be put on hold for another month for further review.

In addition, Mr. Charles was also concerned with a much broader policy
issue, which they had raised before - that of allowing citizens, in
addition to applicants, the right of appeal on permit issuance. He
proposed the following rule language:

. "Any person adversely affected or aggrieved by the conditions or
limitations of any permit issued by the Department may reguest a
hearing by the Commission or an authorized representative,"

He did not feel this procedure would delay the issuance of permits as staff
contends.
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In response to Commissioner Denecke, Mr. Sawyer said that the Department
had approximately one dozen applications for certification pending now,
plus one denial appeal which the Commission would most likely hear at their
next meeting.

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop and
passed unanimously that this item be tabled until the Commission's next
meeting. Chairman Petersen added a request that on Page 3 of the rules,
Subsection 5, the language be tightened up. Specifically, the terms
"useful® and "significant."

AGENDA ITEM E: Public Hearing and Proposed Adoption'of Amendments to
Rule Requlating the Use of Cesspools and Seepage Pits
(OAR 340-71-335).

At their December 14, 1983 meeting, and at Multnomah County's request,

the Commission adopted a temporary rule amendment which delays
implementation of the prohibition pertaining to cesspool and seepage pit
use. The temporary rule was drafted without the customary input from
Multnomah County or other affected and concerned parties, because the
prohibition was to become effective on January 1, 1985. The staff
indicated they would return before the Commission at its January meeting
with a request for proposed adoption of amendments to the cesspool seepage
pit rule. This then is intended to be a public hearing at the end of which
the Department would ask the Commission to take final action.

Chairman Petersen asked that as there were numerous people who wished to
speak on this particular agenda item, they limit their testimony to no
more than three minutes. He also asked that to the extent the same
arguments had been made by prior witnesses, current witnesses refrain from
repeating the same arguments over again.

John Lang, Administrator of the Bureau of Environmental Services, City

of Portland, testified that the Portland City Council had discussed this
rule proposal in a public hearing earlier in the week. He said
Commissioner Bogle had requested he inform the Commission that the City
Council in their informal discussion generally supported the rule as
proposed. Most of the City Council members were extremely concerned about
allowing discharge of pollutants to continue on an increasing level in
this area through cesspools or seepage pits. Although the City Council
felt it was not desirable, he continued, they also felt it was necessary
to allow the level of discharge that currently exists to continue if it
can be controlled without increasing for a short period of time until the
city had the sewer installations under way so that connections could be -
made and the discharge level actually reduced. Mr. Lang also said that
there would be testimony later on in the hearing recommending some
modifications in the rule dealing with the way it is to be administered,
and he would be happy to answer any questions about those proposed
amendments. Generally the city would support those amendments, except
for a specific number of cesspool and seepage pit hookups. Mr., Lang said
the City of Portland felt that conservatively there may be 125 cesspools
and seepage pits disconnected in 1985 in the area. He felt any
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modifications to the rule should be limited to allowing no more than 125
new cesspools or seepage pits to be installed, which would maintain the
same level of discharge that now exists.

William Snell, builder in east Multnomah County, testified that he had
developed a subdivision in the area last fall but failed to get permits

for a couple of lots he had yet to build on, so this rule directly impacted
him, He said right now was the best environment that has existed for
either building or buying hougses in quite a long time, as the interest
rates are reasonable. He suggested if the Commission were going to
restrict building in unsewered sections of the county that perhaps it would
be possible to look at increasing the density in sewered sections of the
county so that housing units could continue to be developed. Mr. Snell
also addressed the economic impact of the rule which he felt would be to
put people out of work in the building industry and would also affect
businesses in the entire area.

Chairman Petersen asked Mr. Snell if he was aware that the temporary rule
did not stop development but merely says that in order for a development
to proceed with temporary sewerage systems, there has to be a comparable
number of systems disconnected. The intent of the Commission was not to
stop development but to allow development without allowing the water
polliution problems to get worse, Mr., Snell agreed that both development
and water pollution were issues that the Commission needed to be concerned
about, but the proposals he had heard suggested that there would be an
absolute cap on the number of cesspool permits that are issued in the
coming few months.

Jim Sitzman, Department of Land Conservation and Development, submitted
testimony from Jim Ross, Director of the Department. Mr. Sitzman said
DLCD supported the Department's proposed amendments limiting the increase
of disposal of waste into the subsurface of the area affected. Mr. Sitzman
said that they found the Land Use Consistency Statement did not deal with
Goal 10 on housing and Goal 14 on urbanization as extensively as perhaps
they should be, and certainly not as extensively as Goal 6 on water quality
and Goal 11 on public facilities. They believe that if those findings

were more complete, the potential impact on development would be more
clearly identified,

Chairman Petersen reiterated this was a temporary rule that was implemented
to get the Department through the next six months, wherein after the
results were received of questions submitted to local jurisdictions the
Commission would take action.

Maurice Smith, representing the Columbia Group of the Sierra Club,
testified that he believed it was time to take positive action to prevent
further damage to the aguifer in the area. They strongly supported DEQ's
efforts to provide for eventual installation of sewers throughout the area.
Given the clear superiority of seepage pits over cesspools, he continued,
the Columbia Group of the Sierra Club opposed further installation of
cesspools in the Inverness, Columbia and Gresham sewage treatment plant
areas. They proposed language to amend 340-71-335 to prohibit construction
of cesspools, but allow construction of new seepage pits when existing
cesspool or seepage pits within the affected area had been eliminated by
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connection to a public sewer facility. He said that the problem of
mid-county groundwater pollution had been around for many years, and they
were pleased to see that action was being taken to correct it.

Charles Hales, Pat Ritz and Dick Cooley, Homebuilders Association of
Metropolitan Portland. Mr. Hales testified that they understood the
Commission intended at its December 14 adoption of the temporary rule,

to allow development to continue in mid-county, pending submission of the
final plans from the jurisdictions involved and pending the declaration

of a threat to drinking water. Unfortunately, he continued, as a practical
matter, the temporary rule works as an out right moratorium, at least in
the short run. Basically, the temporary rule provides that a new cesspocl
permit No. 1 is issued when abandomment permit No. 1 is issued, However,
that first abandonment permit has yet to be issued this year, and there
are currently 106 applications for new cesspools to accompany building
permits pending with the City of Portland. He said they were there to
propose an amendment to the rule that would alleviate that problem. Mr,
Cooley testified that a policy which limited development in the unsewered
portions of Multnomah County was counterproductive to the installation

of sewers. He said that since 1975, a developer installing a new cesspocl
has been required to waive his right to remonstrate against sewer
improvements and agree to connect to sewers when available. He also
believed the current rules require that dry lines be put in and that
cesspools be located to accommodate future connections. These commitments,
especially on behalf of large cesspool users such as the Portland Adventist
Medical Center and Woodland Park Hospital, would make a significant impact
in the area. Mr. Cooley reiterated that prohibiting cesspools in the
county would not help sewer the county and was in fact counterproductive.

Pat Ritz testified that where permits are contingent upon hookups to
sewers, it would be nearly impossible for a builder or realtor to judge

the availability of a lot for development. Therefore, the Homebuilders
were asking for a certain number of permits to be available during 1985

to accommodate those applications already pending. Mr. Ritz was also
concerned about the economic impact and the questions that the gentleman
from LDCD had as to whether or not certain economic goals had been properly
considered. He cited a couple of new industrial developments in the area
which would bring jobs to the area and urged that they be able to provide
housing for those workers.

Mr, Hales commented that the Homebuilders agree the principal solution
to the water quality problem in the area is sewering, and they wanted to
see that proceed as quickly as possible,

Commissioner Bishop commented this had been a problem since she had been

on the Commission and that she wanted it resolved before her time on the

Commission was up. She felt that the time to resolve it was now.

Mr. Hales presented the following proposed amendments to the rule:
340-71-335(2) (b) (A)... if an egquivalent sewage load into an existing

cesspool or seepage pit within the affected area [is] has been
eliminated by connection to a public sewerage facility.
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340-71-335(2) (b) (E) ... shall be required to install dry sewers at

the time of development [.] if existing engineering data can be
provided by the agent to allow such dry lines to be later connected

to a sewer. When insufficient data are available, the person applying
for a construction-installation permit may, as an alternative, post

a bond or deposit for the cost of the remaining sewer construction
needed to connect the affected buildings to a public sewerage

facility.

340-71-335(2) {c) subsection (2) (b) of this rule shall be administered
in a manner so [as to preclude any net increase in] that the
net cesspool or seepage pit discharge into the ground on December 31,
1985 are not significantly greater than discharges on January 1,
1985. To insure that discharge goals are met, the agent of the
Department of Environmental Quality may issue construction
installation permits not to exceed 200 equivalent dwelllng units for
new cCesspools or seepage pits during 1985. If discharge 1s greater
than 200 equivalent dwelling units are eliminated by connection to
a public sewerage facility during 1985, the total construction-

~ installation permits issued during the year may increase to equal
the discharge load which has been eliminated.

Pat Gillis, State Representative, District 20, testified he had the
opportunity to visit with several residents of the affected area while

he was campaigning, and found that environmental concerns were prominent
in their minds. However, they had not yet been convinced there was
substantial evidence of a threat to the groundwater. Also, he continued,
residents in the area were concerned about economic development in east
county. Representative Gillis said the residents in east county were not
going to give up their cesspools when there was no guarantee that sewers
were going to be installed for the next 12 to 20 years.

-Bill whitfield, Permit Manager for Multnomah County, testified that as

the proposed rule now stands, the county had a concern about the connection
to a public sewage facility as being the only criteria for cesspool
abandomment in trading off a cesspool abandonment for a new cesspool
permit. He maintained if a cesspool was abandoned it should count as

an opportunity for a new cesspool installation, providing the discharge
from the new development does not exceed the discharge that was removed
from the abandoned system. Mr. Whitfield presented the following proposed
changes to the proposed rule:

340~-71~335(2) (b) (A)... An existing cesspool or seepage pit within
the affected has been ellmlnated [by connection to a public sewerage
Facility].

340-71-335(2}) (b) (C) = Delete this entire paragraph, as it is already
more appropriately stated in OAR 340-71-335(4) {(a).

340-71~-335(2) (¢)... Monthly reports shall be submitted to DEQ on or
before the [5th] 15th day of the following month.
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George Perkins, resident of east Multnomah County, testified that with
this moratorium he would now owe more on his house than it was worth.

He was also speaking for his father-in-law who developed a piece of
property to provide for his retirement and now has two lots that cannot
be developed. He said that most people think that sewers are coming, they
expect it and they are willing to accept it if there is a threat to the
groundwater. He urged that a moratorium be delayed for at least two to
five years to allow people to plan better for it and take steps to remedy
their personal situations. He asked if it would be possible to divert
the groundwater usage to industrial use and save Bull Run water for
drinking water.

Chairman Petersen replied that the basic issues Mr. Perkins had raised

were exhaustively discussed at previous public hearing and suggested that
Mr. Perkins talk with Harold Sawyer of the Water Quality Division who could
provide him answers to these questions.

Burke Raymond, Multnomah County, presented a resolution from the Multnomah
County Board in support of increasing the number of cesspool permits by
125 based on the county's best estimates that at least 125 cesspools will
be taken out of service in 1985. The resolution had yet to be acted on
formally, but Mr. Raymond expected that would probably happen within the
next week. Mr., Raymond said the Board was algso concerned about the issue
of dry sewers and urged that the installation of dry sewers be done on

a case-by~case basis. Mr. Raymond said that he wanted to convey to the
Commission that the Multnomah County Board supported and agreed with

the position of the Portland City Council. Chairman Petersen asked

Mr. Raymond how they arrived at the number of 125. Mr. Raymond replied
they took the number of cesspools that were disconnected last year, which
was 25, and tried to run an estimate on what they thought was going to
hookup as a result of primarily the construction of the new Sandy-122nd
Avenue trunk, and the biggest input there was the Woodland Park Hospital,
which should be connected some time in the summer of 1985, and is
equivalent to about 80 cesspools. That brings the total to 105, and the
county put a factor on top of that to allow some amount of flexibility
anticipating some additional connections along that new sewer line.

Mr. Raymond said he believed the Homebuilders felt that in addition to
the numbers the county had come up with, they locked at additional
connections along the Burnside line, east of 146th Avenue and additional
connections along the new Sandy-122nd Line. Mr. Raymond said he did not
know specifically how the Homebuilders arrived at the figure of 200, but
he thought that was the rationale they used.

Commissioner Buist asked how the number from Woodland Park Hospital, for
instance being equal to 80 cesspools, was computed. Mr, Raymond replied
it was a formula which was established by the engineering profession in
which they calculate the number of gallons of water that a person will
on the average contribute to the sewer system and then multiply that times
the average household population as established by census information,
which gives the household gallonage that on the average is going to be
put into the sewer system, which then establishes the EDU (equivalent
dwelling unit). They then locked at various other classifications of
pPlanned use, which in the case of hospitals is measured by how many beds
it takes on the average to equal one house and the one-for-one cesspool
abandomment hookup ratio takes that into account.
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Jeanne Qrcutt, cited 340-71-335(2) {b) in which governmental entities
responsible for providing sewer service are required to submit an
assessment of the feasibility of imposing user fees or area taxes on
existing systems and appropriate exemptions from such fees or taxes not
later later than July 1, 1983, and by July 1, 1984 submit to the Department
detailed plans scheduling priorities, phasing and financial mechanisms
for sewering the entire cesspool area. She asked if Clackamas County,
Troutdale and any other governmental entities in Multnomah County, other
than Portland, Gresham and the Central County Service District, had
complied with that directive. Harold Sawyer replied that the issue was
addressed in part during the previous public hearings. He continued that
Troutdale was not included because it had been identified as not having
cesspools, but there were a few cesspools the Department was aware of
remaining in Clackamas County along the Johnson Creek trunk. However,

no additional cesspool permits had been issued in Clackamas County since
1982 or 1983. Mr. Sawver said he did not know if final plans were in yet.
As Clackamas County chose not to issue any more cesspool permits, the
Department considered the requirement met. Ms. Orcutt maintained that
Troutdale still had cesspools. In response from a gquestion from Chairman
Petersen, Mr. Sawyer said that if Ms. Orcutt found an active cesspool in
Troutdale, the Department would try to get it connected to an available
sewer system,

Ms. Orcutt asked what the penalty was for not complying with Oregon
Administrative Rules., Mr. Hansen replied for water quality wviolations,
it was a minimum of $50 to $10,000 per day. Ms. Orcutt requested that

if there had been a violation for not complying with the rule, the
Department either require compliance or impose a penalty. Chairman
Petersen asked the staff to report back to the Commission on whether they
believed that the law had been complied with, and on what they based that
belief.

Ms, Orcutt reiterated she did not believe there was a threat to

drinking water in east Multnomah County, but that if the Commission finds
a threat to drinking water exists, then the most economical solution is
to supply Bull Run water to the few remaining residents who now receive
well water.

Dennis Ward appeared on behalf of Arlene Westenfelder, a resident of
Troutdale. Ms. Westenfelder is trying now to sell property to provide
for her retirement and according to a representative from a real estate
firm, if the moratorium goes through, it would cost her at least half the
value of her property. When Ms. Westenfelder purchased her property, she
was in compliance with the Multnomah County code at the time and should
not now be penalized. Chairman Petersen replied that some of the questions
that the Commission had asked the local jurisdictions to reply to by July
would answer some of Ms. Westenfelder's concerns, primarily on the source
of financing and the elimination or minimization of hardship as much as
possible on the residents of the area.

John Miller testified in strong support of the sewers. In response from
questions from Chairman Petersen, Mr. Miller said he felt that there should
be no cesspools in the area until sewers are available.
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George Ward, George D, Ward & Associates, Consulting Engineers, testified
his firm did innovative alternative sewerage design. He said they are
aware of the problem and felt they knew some of the solutions. He asked
the Commission to consider amending its rule to provide for an interim
type of treatment or disposal, rather than imposing a total moratorium.
Chairman Petersen replied that the Commission expected, when the final
rules were adopted in the summer of 1985, to have interim rules that would
take into consideration the transition period, so that orderly development
could continue without compounding the pollution problem.

Pat Brown testified in regard to the information on cesspool equivalencies
of hospitals. She said few of the hospitals in the area were operating

at full capacity which should be taken into account when cesspool
equivalencies are calculated. Ms. Brown is a member of the United Citizens
in Action and stated that they did not feel that a threat to drinking water
had been proven. They said their position was they were not against sewers
as long as the Commission pursued the most economical solution to the
problem, and they also opposed the implementation of a seepage fee.

Ms. Brown also said that she did not feel that high density should be
allowed while the Commission was considering the ban. In addition,

Ms. Brown said the Commission should take into consideration flag lots

SO0 buyers are aware of the additional amount of money it would cost them
to connect to a sewer,

Chairman Petersen asked if the staff had an opinion about the number of
permits to be put in the bank up front. Mr. Sawyer replied that the
Department had tried to review with jurisdictions just what was planned
to provide a foundation for a number there would be some reasonable
assurance could be achieved during the course of a year. It appears to
the Department that 125 is within reason to achieve in the way of system
abandonments through connection.

Commissioner Bishop said because there was a rush to get permits between
the middle of December and the end of December, how could a single
developer be kept from obtaining the rest of the remaining permits, whether
it be 125 or 200, Mr. Hales of the Homebuilders replied they intend to

ask the County Board of Commissioners to adjust the length of time of those
permits were good for to a shorter duration so that hoarding does not take
place.

Chairman Petersen then went through the following proposed changes to
OAR 340-71-335.

(2) (b) (A) A cesspool or seepage pit system to serve a new sewage
load may be permitted only if an equivalent sewage load into an
existing cesspool or seepage pit within the affected area [has been]
is eliminated. [by connecting it to a public sewerage facility.]

(2) (b} [ (C) Any new or repair cesspool or seepage pit system installed
shall be located between the structure and the location of the point
where the connection-to a sewer will eventually be made so as to
minimize future disruption and cost of sewer connections.]
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(2) (b) [(E)]1{D) After the effective date of this rule, any land
development the involves the construction of streets, and all
subdivisions platted after the effective date shall be required to
install dry sewers at the time of the development [.] if existing
engineering data can be provided by the agent to allow such dry lines
to be later connected to a sewer, When insufficient data are
available, the person applying for a construction-installation permit
may, as an alternative, post a bond or deposit for the cost of the
remaining sewer construction needed to connect the affected buildings
to a public sewerage facility.

(2) {c) Subsection (2) (b) of this rule shall be administered in a
manner so [as to preclude any net increase in] that the net cesspool
or seepage pit discharges into the ground{.] on December 31, 1985
are not greater than discharges on January 1, 1985, To insure that
such discharge goals are met, the agent of the Department of
Environmental Quality may issue construction—-installation permits
not to exceed 200 Equivalent Dwelling Units for new cesspools or
seepage pits during 1985. If discharge is greater than 200 equivalent
dwelling units are eliminated [by connection to a public sewerage
facility] during 1985, the total construction-installation permits
issued during the vear may be increased to equal the discharge load
which has been eliminated....

(2) {c)... Monthly reports shall he subnittéd to DEQ on or before the
[5th] 15th day of the following month.

{3) Criteria for approval{:]. [except as provided for in Section (2)
of this rule, seepage pits and cesspools may be used for sewage
digposal on sites that meet the following site criteria:]

It was MOVED by Commissioner Bishep, seconded by Commissioner Denecke and
passed unanimously that the Director's recommendation, including the above
amendments, be approved.

Chairman Petersen thanked the citizens, -the Homebdilders, the County and
the City for their constructive efforts in coming up with some solutions
to a very difficult problem.

~ AGENDA ITEM G: Proposed redesignation of the Medford-Ashland AQMA as
' attainment for Ozone and proposed revision of the State
‘Implementation Plan.

The Medford-Ashland area has been designated as nonattainment for three
air pollutants: suspended particulate, carbon moncxide and ozone. The
Medford-Ashland area has been in compliance with the ozone standards since
1979 and has been expected to stay in compliance with the ozone standard
in future years. This agenda item proposes to redesignate the Medford-
Ashland area as attaimment for ozone. The Department did not receive any
adverse comments on this proposal at a December 4, 1984 public hearing.
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Director's Recommendation

Based on the Summation in the staff report, the Director recommends
that the Commission:

1., Redesignate the Medford-Ashland AQMA as an attainment area for
ozone;

2. Replace the ozone attainment strategy for the Medford-Ashland
AQOMA (Section 4.8 of the State Implementation Plan) with an ozone
maintenance strategy containing a revised growth cushion as a
revision to the State Clean Air Implementation Plan,

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill and
carried unanimously that the Director's recommendation be approved.

AGENDA ITEM H: Request for a variance from emission limits for total
reduced sulfur {(TRS) compounds from kraft mill recovery
furnaces and lime kilns, OCAR 340-25-165{a) (b), and
OAR 340-25~630(2) (b} and (c), by International Paper
Company, Gardiner, Oregon.

The recovery furnaces and lime kiln at the International Paper Company
kraft mill near Gardiner cannot maintain full time compliance with total
reduced sulfur compound emission regulations. This company has submitted
acceptable compliance strategies and schedules and has requested a variance
from applicable TRS regulations until their problems are corrected in 1986.

The Department has recommended approval of the variance because the
compliance program is acceptable and environmental impacts would be
minimal.

Director's Recommendation

Based on the findings in the Summation in the staff report, it is
recommended that the Commission approve the compliance schedules set
forth in Attachment 1 to the staff report and grant a variance to
International Paper Company, Gardiner, from OAR 340-25-165(1) (a)

and -630(2) (b) until September 18, 1986, and from OAR 340-25-165(1) (b)
and -630(2) (e) until May 18, 1986, with the following conditions:

1. The operating improvements which have been implemented shall
employed during the period of this variance as a means of
minimizing TRS emissions,

2. Quarterly progress reports shall be submitted to the Department
until compliance is achieved.

3. This variance may be revoked if the Department determines that
these conditions are not being met or if unforeseen deterioration
of air quality occurs.

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and
passed unanimously that the Director's recommendation be approved.
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AGENDA ITEM I: Status report: Noise Rule Exemption for Alcohol and
Nitromethane from Fuel Drag Race Vehicles.

The noise control rules for motor racing exempt two categories of drag

race vehicles from muffler requirements, because it was determined that
reasonable control technology did not exist at the time of adoption, These
rules require this exemption to be reevaluated at this time, approximately
Eour years after adoption of this rule.

The Department now believes that muffler technology may be feasible for
one category of these vehicles, unless a rule amendment may be required.
The other category for which muffler technology appears still not feasible
should again be reevaluated after a periocd of two more years.

Director's Recommendation

It is recommended that the Commission concur in the following:

1. An exemption for nitromethane-fueled drag race vehicles is
necessary until further engine or muffler development indicates
noise controls are technically feasible.

2. The Department should initiate rulemaking to remove the exemption
for alcohol-fueled drag race vehicles as mufflers appear feasible.
This class of vehicles, however, could continue to be eligible
for exemptions from muffler requirements for national events.

3. The Department should report to the Commission prior to
January 31, 1987 on muffler technology for top fuel drag race
vehicles,

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill and
passed unanimously that the Director's recommendation be approved.

AGENDA ITEM J: Proposed Adoption of Amendments to Hazardous Waste Rules
to Provide That Only Those Liquid Organic Hazardous Waste
Which can be Beneficially Used Will Be Banned From Land-
filling After January 1, 1985.

The landfilling of liquid organics at the Arlington Hazardous Waste
Disposal Site is of critical concern to the Department due to the potential
for contamination of groundwater and surface waters.

As a result of this concern, the Department recommended, and the Commission
adopted a prohibiticon on landfilling certain liquid organics as of
January 1, 1985.

In evaluating the breadth of the current ban, the Department has concluded
that certain liquid organics will merely be transported to landfills in
other states, rather beneficially used or incinerated. The Department
believes that such a shift to other landfills is not a desirable
environmental result, due in part to the increased probability of
transportation-related spills.,
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Therefore, the Director recommends the Commission adopt the rule amendments
to OAR Chapter 340 Division 104, which would retain the present ban on
landfilling ignitable liquid wastes and grant the Department the authority
to ban from landfilling on a case-by-case basis other 11qu1d hazar dous
wastes which can be used beneficially, or where there 1s a more desirable
disposable option available,.

Director's Recommendation

It is recommended that the Environmental Quality Commission adopt
amendments to OAR Chapter 340, Division 104, as presented in
Attachment 5 to the staff report to retain the present landfill ban
on ignitable liquids and to allow the Department to determine which
other hazardous wastes should be banned from landfilling at Arlington
on a case-by-case basis.

Tt was MOVED by Commissioner Denecke, seconded by Commissioner Buist and

passed unanimously that the Director's recommendation be- approved. This
ended the formal meeting.

LUNCH MEETING

1. Affirmative Action

Susan Payseno, the Department's Personnel Manager, reviewed for the
Commission the Department's Affirmative Action Plan, statistics and
objectives, which are outlined in a report that is hereby made a part
of the record of this meeting.

In regard to the Vehicle Inspection Program, Chairman Petersen
expressed that he wanted to be sure that discrimination/discretion
is not a problem at the Department's Vehicle Inspection Stations.

2. Agency questions on prihciples and procedures used in EQC review
of Agency enforcement actioéns.

Due to the shortness of time, this item was postponed until March
when the Commission will take it up at a work session at 3:00 p. m.
on March 7, the afternoon hefore the regularly scheduled Commission
meeting, March 8.

3. Status report on backyard burning.

John Kowalczyk of the Department's Air Quality Division said that

the fall ban had worked quite well. There were approximately 35 burn
days, which was normal for a fall burning period. He said the major
workload for the Division was in processing the hardship permit
applications. Approximately 329 permits were issued for the fall
burning season.

Judy Johndohl of the Department's Northwest Regicon Office felt the

media was helpful in implementation of the ban. There was good
coverage on just what the backyard burn ban was, and who it affected.
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Ms, Johndohl said the Department had received 41 complaints during
the fall burning season, 33 of which were for people without hardship
permits, and 8 were for people who did hold hardship permits.

Bill Bree of the Department's Solid Waste Division said that yard
debris processors felt that there was an increase in their business
due to the ban.

John Lang of the City of Portland said that if the City itself denies
funding again for composting, they were prepared to fund it in their
bureau, The City would like to do a pilot program this spring to
determine the cost of curbside collection. Mr. Lang said he believed
all City Commissioners supported the ban, but many see METRO as being
responsible for collection instead of the City. He suggested a letter
to the City Council, expressing support for them to implement the
Task Force recommendations could be helpful.

Chairman Petersen asked the staff to draft a letter expressing support
to cities that are not already supporting alternatives to backyard
burning, and another letter to cities that have implemented
alternatives encouraging more.

There was scome discussion about the Department's enforcement policy,
and Chairman Petersen said he wanted to be flexible during the first
year to avoid creating more hostility than necessary.

4, Citizen Appeal Right.

The Commission asked that the staff work that had been done previously
on this issue be sent to them for review.

5. Future Meeting Dates.

The following dates were approved for 1985. March 8, in Portland;
April 19, in Salem; June 7 and July 19 (location to be determined);
September 6, in Bend; October 18, in Portland; November 22, in
Eugene.

There being no further business, the meeting was adjourned.
Respectfully submitted,

Qo Smitias

Carol Splettstaszer ‘
EQC Assistant
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Environmenial Quality Commission
Mailing Address: BOX 1760, PORTLAND, OR 97207

VIGTOR ATIVEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item No. B, March 8, 1985, EQC Meeting

. December 1984 Program Activity Report

Discussion
Attached are the September and October 1984 Program Activity Reports.

ORS 468,325 provides for Commission approval or disapproval of plans and
gpecifications for construction of air contaminant sources.

Water Quality and Solid Waste facility plans and specifications approvals
or disapprovals and issuance, denials, modifications and revocations of
air, water and solid waste permits are prescribed by statutes to be
functions of the Department, subject to appeal to the Commission,

The purpoges of this report are:

1. To provide information to the Commission regarding the status of
reported activities and an historical record of project plan and
permit actions;

2. To obtain confirming approval from the Commission on actions taken
by the Department relative to air contaminant source plans and
specifications; and

3. To provide logs of civil pnnaltles assessed and status of DEQ/EQC
contested cases.

Recommendation

It is the Director's recommendation that the Commission take notice of
the reported program activities and contested cases, giving confirming
approval to the air contaminant source plans and specifications.

e

Fred Hansen

SChew:d
MD26
229-6484
Attachment

DEQ-46



DEPARTMENT OF ENVIRONMENTAIL QUALITY
Monthly Activity Report

December 1984
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DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

AQ, WQ, HZ/SW Divisions December 1984
(Reporting Unit) . {Month and Year)

SUMMARY OF PLAN ACTIONS

Plans Plans Plans
Received Approved Disapproved Plans
Month FY Month FY Month FY Pending

Air
Direct Sources 4 44 9 38 ] 0 31
Small Gasoline

Storage Tanks

Vapor Controls - - - - - - -
Total 4 44 9 38 0 0 31
Water
Municipal 2 78 5 76 1 4 14
Industrial 1 40 1 38 1] 0 15
Total 3 118 6 114 1 4 29
Solid Waste
Gen. Refuse 6 22 6 21 - - 10
Demolition - - - - - - 1
Industrial 5 14 5 15 - - 7
Sludge - 1 - 2 - - -
Total 11 37 11 38 - - 18
Hazardous
Wastes 1 5 1 5 - - -
GRAND TOTAL 19 204 27 195 1 4 78

i

MD26.C
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DEPARTMENT OF ENVIRONMENTAL QUALITY
AR QUALLITY DIVISION

MONTHLY ACTIVITY REPORT
DIRECT SOURCES
PLAN ACTIONS COMPLETED

N ] PRTE OF

COUNTY NUMBER SOURCE PROCESS DESCRIPTION ACTION ACTION
“HASHINGTON 017 MERK WEAVER ENT INC SAGHOUSE 12710784 APPROVED |
. JACKSON 019 BIOMASS~ONEL.P, POWER PLANT EQUIPMENT 12715786 APPROVED
CLINN 036 FRERES LUMBER CO INC CYCLONE AND WASTE BOX _ 12/14/B4 APPROVED.

POLK 036 PRAEGITIER INDUSTRIES INC FUME TREATMENT SYSTEM 12712784 APPROVED
MARION 043 HUMANE SOCIETY CREMATORY REPLACEMENT 12421784 APPROVED
POLK _ 045 TOWMOTOR CORP PAINT 800THS = .. . 12/12/84 APPROVED
MULTNOMAH 897 OWENS-CORNING FIBERGLAS  PROCESS CHANGE 06715783 APPROVED
| MULTNOMAH 915 MOSIL OIL CORP NEW FLOATING ROOF 08/0T/83 APPROVED
£RA0K 919 LOUISIANA PACIFIC CORP.,  WELLONS CELL W/MULTICLONE 12/14/84 APPROVED

TOTAL NUMBER GUICK LOOKX REPGCRT LINES 9
|



Direct Sources
New

Existing
Renewals
Medifications

Total

Indirect Sources

New

Existing
Renewals
Modifications
Total

GRAND TOTALS

Number of

Pending Permits

y2
17
12
11
11
24
39
—L
163

MAR.5 (8/79)
AABNOT

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPGRT

Air Quality Division
(Reporting Unit)

December, 1984

{(Month and Year)

SUMMARY OF AIR PERMIT ACTIONS

Permit Permit
Actions Actions Permit Sources  Sources
Received Completed Actions Under Regr'g
Monthi FY Month FY Pepding Permits Permits
1 19 1 20 12
1 16 0 20 17
32 97 8 83 123
2 16 s .Y 11
36 148 16 167 163 1423 1452
1 3 0 3 1
o 0 0 o 0
0 0 0 0 0
L 1 0 —1 ]
-1 A 0 4 1 221 228
37 152 16 171 164 1650 1680
Comments
To be reviewed by Northwest Region
To be reviewed by Willamette Valley Region
To be reviewed by Soubthwest Region
To be reviewed by Central Region
To be reviewed by Eastern Region
To be reviewed by Program QOperations Section

Awaiting Public Notice
Awaiting end of 30-day Public Notice Period
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DEPARTMENT OF ENVIRCNMENTAL QUALITY
ALR QUALITY DIVISION

MONTHLY ACTIVITY REPORT
DIRECT SOURCES
PERMITS LISSUED

PERMIT APPI,. DATE TYPE
COUNTY SOURCE NUMBER RECEIVED SITATUS ACHIEVED APPL. PSEL

COLUMBTA REICHMOLD CHEMICALS INC 05 2042 00/00/00 PERAIT ISSUED 117307824
DESCHUTES CASCADE FOREST PRODUCTS 09 D014 09/07/84 PERMIT ISSUED  11/30/864 RN
CJOSEPHINE SOUTHERN OREGON PLYWOOD 17 0045 05710724 PERAIT ISSUID  11/30/84 RNY
"BAKER ASH GRCYEI CEMENT WEST INC 01 0029 CO/GD/00 PERMIT ISSUED  12/05/34 HOD
CLACKAMAS AS5 FCREST PRODUCTS INS 03 1778 00/00/00 PERMIT ISSUID  12/05/84 oD
CLATSOP PALM3ERG PAVING CO 94 0001 12/13783 PERMIT ISSUID  12/05/84 RNW
TUMATILLA J=H MANUF. €O0. INC. 3¢ ° 0062 0B/0CD/D0 PERMIT ISSUSD  12/05/34 MOD
-PGRT,SOURCE YAGUINA QUARRIES 37 0193 00400/00 PERMIT ISSUED  12/85/8& MOD
DESCHUTES DAY FOREST PRODUCTS €D 99 0G5 00/04/00 PERMIT ISSYED  12/07784 MOD
JEFFERSON RAJNEEZSH NEO-SARNYAS INTL 16 0021 36700700 PERMIT ISSUED 12/07786 HOD
CLINCOLN NCRTH LINCOLK HCSPITAL 21 4039 056706784 PERMIT ISSUED F2/07/84 RNW
“MULTNOMAH PORT OF PORTLAND 25 2909 0B/14/34 PERMIT ISSUED  12/17/84 NEw
COLUMBTA WATTERS CONCRETE PRODUCTS Q5 2493 09/07/84 PERMIT ISSUED  12/79/84 R4
"BOUGLAS CHAMPICN BUILDING PRODULT 10  OO37 09/02/83 PERMIT ISSUED  12/19/84 RuW
[JACKSON TIMBER PRODULTS €O. 15 0025 C&/07/83 PERMIT ISSUED  12/19/84 RN
TLINN QREGON FIR SUPPLY Z2 2521 06705584 PERMIT ISSUED  $2/19/856 RN

b

TOTAL NUMBZR GUICK LOOK REPORYT LINES 18
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DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Water Quality Division December 1984
(Reporting Unit) (Month and Year)

N_ACTIONS COMPLETED -~ 6

# County % Name of Source/Project ¥ Date of * Action #

¥ * /Site and Type of Same ¥ Action ¥ *

# % # % #

MUNTCTIPAL WASTE SQURCES - 5

Klamath Willamette Ski Pass 11-9-84 Tacit Approval
Resort

Intermittent Recirculating
Sand Filter

Washington U.S.A. ~ Durham 12=-17-84 Provisional Approval
Lower Tualatin Int.
Overflow

Deschutes Sisters Hotel 12-24-84 Final Comments to
Restaurant Addition Regional Office

Septic Tank Dose Tank
and Drain Field

Deschutes U.S. Army 1-3-85 Provisional Approval
Evaluation Bldg.
Septic Tank and LPD
Disposal) System

Tillamook Pacific Campground 1-3-85 Rejected
(Roger Larson)
Package Plant, Sand Filter
and River Qutfall

MAR.3 (5/79) WT558
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DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Water Quality Division December 1984

(Reporting Unit) (Month and Year)

PLAN ACTTONS COMPLETED - 6

® County ® Name of Source/Project ¥ Date of *# Action

# ¥ /Site and Type of Same * Action % #
% # # #

INDUSTRIAL WASTE SQURCE - 1

Malheur Ore-Ida Foods, Inc. 12-3-84 Approved

Two Continuous Feed
Horizontal Centrifuges
Ontario

MAR.3 (5/79) WIS5T



SUMMRY-F SUMMARY CF ACTIONS TAKEN ¢ JAN B5
ON WATER PERMIT APPLICATIONS IN DEC 34

NUMSER OF APPLICATIONS FILED NUMSER OF PEEMITS ISSUED APPLICATIONS CURRENT TOTAL
mmmmma e m e ——————— e dmmmsmmas e e e e e e wme e —————————— - PENDING PERMIT 5F
HONTH FISCAL YEAR MONTH FISCAL YEAR ISSUANCE (1) ACTIVE PERMITS

EOURCE CATEGORY NPDES WRCFE  &EN  NPDES WPCF  SEN  NPDES WPEF  GEN NPDES WPCF  GEN  NPDES WPCF  GEN  NPDES WPCF  GEN
SPERMIT SUBTYPE ===== ~=- e mmmae memme smes sesss mceee memes memes —oe - meoem emwea memme mmmme wemmm smeme meeee —meee
DOMESTIC

NEW g 1 0 4] 4 1 1 g a 2 F 3 1 5 o]

/W 0 Q 3 o] 0 [ Q 0 G 0 g 1] 8] 4] 0

RWO 1 Z 0 17 11 0 1 0 4] 18 é o 34 17 o]

My o] 1 0 1 1 ol 1 0 8] 1 ] 0 1 1 ol

Myo 1 1 0 11 3 a 0 O c 4 3 8] 4 1 0

TOTAL 2 5 a 29 1% 1 3 G ¢ 27 11 3 &b 25 o] 242 140 48
INDUSTRIAL

NE Y 1 2 1 2 -] 7 G ¢] Z 0 1 20 5 11 s}

RYW ful 0 0 s} 8] 0 C Q c 1 0 0 0 a 4]

RED 4 0 a 24 11 o} & 2 [} 18 7 ] 29 13 2

M 0 0 G o - o} 3 o] 8] ] o] 0 8] 0 5]

MW o) Q g 11 4 vl 2 4 2 [ & g 2 1 e}

TOTAL z Z 3 2 21 7 3 3 2 25 14 20 34 25 g 1380 154 260

=3

AGRICULTURAL

HEW o] ol o} "] 0 3} "] G 0 0 0 0 4] a] 2

R 2 0 G o] o & o] 4] c o] G 8] ] 0 o

AW0 8] 0 [n] M 8] ¢ g 4} 8] 0 4] ol 4] 0 0

My 2 a 8] ¥ ] 8} 0 Q Q o] 0 8] 0 0 a]

MWo 0 0 a 0 0 [v] ¢ 4] Q [¥] Q 0 o] o] [}

TOTAL 0 4 0 o] 0 o] 0 o) 0 0 4] 0 9] 0 o] 2 12 &0
GRAND TOTAL 7 7 1 47 40 3 11 3 2z 52 23 23 80 30 i} 424 307 388

1) DOES NOT INCLUDE APPLICATIONS WITHDRAWN BY THE APPLICANT, APPLICATIONS WHERE IT WAS DETERMINED A PERMIT WAS NOT NEEDED,
AND APPLICATIONS WHEREZ THE PEAMIT WAS DENIED 3Y DEG.

IT DGES INCLUDE APPLICATIONS PENDING FRCOM PREVIOCUS MOMTHS AND THOSE FILED AFTER 31-DEC-84.

NEW = NEW APPLICATION

RW = RENEWAL WITH EFFLUENT LIMIT CHANGES

RWQ — RENEWAL WITHOUT EFFLUENT LIMIT CHANGES

MW = MODIFICATION WITH INCAREASE IN EFFLUENT LIMITS
MW0 - MODIFICATION WITHOUT INCREASEZ IN EFFLUENT LIMITS




i

PERMIT sSys— SCURCE
CAT NUMBER TYPE TYPE it
GENERAL: LOG PONDS
IND 400 GENCL NEW ¥316
GEMEZRAL: GRAVEL MINING
IND 1000 GENTO NEW 16395
NPDES
boM 3430 NPDES MW 4266

DOM 100009 NPDES RWE 25110

IND 3483 NPDES MWC 32670
IND 3774 NPDES MuWQ 32884
IND 106012 NPDES RWQ 33536
IND 108013 NPDES RMO 65618
IND 100014 NPDES RWO 65083
IND 1008015 NPDES RWO 19142
IND 100014 NPDES RWO 18877
IND 100017 NPDES RWO 75763
DOM 100013 NPDES NEW 66043

PERMITS ISSUSD BETWEEN O1=DEC~84 AND
QRDERED 2Y SQURCE CATEGORY,

LEGAL NAME

- - - T o o e o o R e o

BOHEMIA, INC.

CLACKAMAS
SERVICES

WEASKU INN, INC.

LAKEWOOQD UTILITIES, LTD
GEQORGIA-PACIFIC RESINS, INC.
GEQRGIA-PACIFIC RESINS, INCa
GILMORE STEEL COGRPORATION
PACIFIC POWER % LIGHT COMPANY
PACIFIC CARBIDE & ALLOYS (0.
CONE LUMBER COMPANY

COLUMBIA PLYWOOD CORPORATION
ROCK CREEK SAND & GRAVEL (0.

LARSON, ROGER L.

COUNTY DEPARTMENT OF ENVIRONMENTAL

34-DEL-84

TYPE, LEGAL NAME

.
vl

Yl e e AR s v

pouGLAS CO

SARTON

GRANTS PASS
AURORA

COCS BAY
EUGENE
PORTLAND
PORTLAND
FORTLAND
GOSHEN
KLAMATH FALLS
CLACKAMAS

TILLAMOOK

COUNTY/REGION

- A e

DOUGLAS /SWR

CLACKAMAS /NUWR

JOSEPHINE JSWR
MARION FWVR
€003 /SUR

LANE JWVR
MULTNOMAH SNUWR
MULTNOMAKR /NWR
MULTNOMAH /NWR
LANE FHWVR
KLAMATH /CR
CLACKAMAS FNWR

TILLAMOOK J/NUWR

3 JAN &S

DATE
ISSUED

e o

10+~DEC~84

17-DEL-84

N5=DEC=34
O5-DEC-84
10~DEL~B4
10-DEC-84
20-DEC-34
Z0=-DEC-84
20~DEC-84
20-DEC-84
20-DEC-84
20-DEC-B4

20-DEC—~C4

DATE
EXPIRES

- -

31~pEC~85

31=DEC~BS

31-A0G-84
31=JUL=-89
31-dAN-R7
31-DEC-83
30~-NOV=-89
3I0-NOV-89
30-NOV-BY
30-NOY~-29
30~NGV~89
31=-DEC~BY9

30-JUN-89



VISSUEZ=R PERMITS ISSUED BETWEEN O1-DEC-84 AND 31~DEC-34 3 JAN 85 PAGE 2
ORDERED 2Y SCURCE CATEGOAY, PERMIT TYPEs LEGAL NAME

PERMIT. SUB~ SQURCE DATE DATE
CAT NUMBER TYPE TYPE ID LEGAL NAME CITY COUNTY/RESION ISSUED EXPIRES
WPCF
IND 3707 wPCF  MuWQ 32650 GEORGIA-PACIFIC RESINS, INC. MILLERSBRG LINN JWVR 10+-pEC-24 30-JUN=-83
IND 100010 WPLF  RWO B94650 TRASK RIVER GRAVEL, INC. TRASK RIQER TILLAMOOK /NWR 20-DEC~84 30-NOV-89
IND 1G0011 WPLF  RWO 58767 MT. ANGEL MEAT (0. MT ANGEL MARICN /JWVR 20-DEC~84 31=-0CT=-89

o



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Solid Waste Division

(Reporting Unit)

Decenmber 1984

{Month and Year)

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS

Permit

Actions

Received
Month FY

Permit

Actions
Conpleted

Month

FY

Permit
Actions

P

General Refuse

New

Closures
Renewals
Modifications
Total

Demclition

New

Closures
Renewals
Modifications
Total

Indust 1
New

Closures
Renewals
Modifications
Total

Wil N =
—_
(=2

-
o=l -

I
Mo N

Sludge Disposal

New

Closures
Renewals
Modifications
Total

Hazardous Waste

New

Authorizations

Renewals
Modifications
Total

GRA TALS

5C1992.B
MAR.55 (11/84

- 2
161

161

165

)

Wi ney =

W =1 I

u% I B A |

161
161

169

[oa T \ VIR - P W= 1 P WM ITW

=1 =M =

923
926

971

10
27

b2

[3V]

1S B BRI

T2

di

Sites Sites
Under Reqr'g
mits rimits
168 168
12 12
100 100
17 17
15 19
312 316



¥ County
#

#

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPCORT

Scglid Waste Division
{Reporting Unit)

ERMIT

# Name of Source/Project

% /Site and Type of Same
8

December 1984

ONS _COMPLET

# Date of #
# Aotion

#
#

{Month and Year)

Action b

="

Mul tnomah

Mul thomah

Polk

Benton

Coos

Deschutes

Lane

Polk

SC1992,D
MAR.6 (5/79)

H.G., LaVelle Landfill
Closed facility

Killingsworth Landfill
Existing facility

Garden Grow Co.
New composting facility

Coffin Butte Landfill
Existing facility

Weyverhaeuser Co.
Horse Flats Landfill
Closed facility

Fryrear Landfill
Existing facility

Weyerhaeuser Co.
Last Chance Landfill
Existing facility

Fowler's Landfill
Existing facility

e

12/1/84

12/6/ 84

12/14/84

12/17/84

12/24/84

12/24/84

12/24/84

12/28/84

Closure permit issued
Permit amended

Letter authorization
issued

Permit renewed

Closure permit issued

Permit renewed

Permit renewed

Closure permit issued



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Solid Waste Division
(Reporting Unit)

December 19083

{Month and Year)

HAZARDOUS WASTE DISPOSAL REQUESTS

CHEM-SECURITY SYST INCc,, GILLIAM CO
WASTE DESCRIPTION
# # ¥ # Quantity
# Date # Type # Source # Present #* Future
# # # * #
TOTAL REQUESTS GRANTED -~ 161
OREGON -~ B2
12/6 Drained/flushed PCB Electrie util. 0 10,000 cu.ft.
transformers
12/6 PCB-contaminated rags, " n 0 500 drums
gloves, clothing, dirt,
ete.
12/6 Drained/flushed PCB " " 0 10,000 cu.ft.
transformers
12/6 PCB~contaminated debris " " 0 50 drums
12/6 Outdated phenyl acid Electronic co. 1 drum 0
phosphate/n-butyl
alcohol in original
containers
12/6 Outdated vinyl toluene u " 1 drum 0
in original container
12/6 Metal-organic socaps and " n 6.8 cu.ft. 0
solvents
12/6 Qutdated synthetic " " 5 drums 0
resin and solvents
in original containers
12/6 Outdated synthetic " " 35 gal. 0
resin, pigment and
solvents in original
containers
SC1992.E

MAR.15 (1/82)

S e



¥ Quantity

# Date # Type Source Present Future

# 2 #

12/6 Outdated Al powder/ Electronic co. 1 drum 0
solvents in original
container

12/6 Dichloropropene and University 1 drum 0
propylene dichloride

1276 Methyl isothiocyanate " " 1 drum 0

12/6 0ily caustic sludge Drum reclama- 0 100 drums
with heavy metals fion

12/6 Machine coolant con- Electronic co. 9 drums 36 drums
taining oil (13%),
water soluble enmulsion
(2%) and water (85%)

12/6 Qutdated ethyl acetate Business forms 1 drum 0

12/6 Lead soap in mineral " n 3 drunms 0
spirits

12/6 Qutdated Varkyd 354-50X w 1 drum 0
resin consisting of
phenolic modified alkyd
resin and xylene

1276 Outdated xylene " " 3 drums 0

12/7 Pentachlorophenol/ Wood treatment 0 4,000 gal.
creosote-contaminated
dirt (=o0lid)

12/12 Spent mixed solvents: Printing 0 22 drums
chlorinated hydrocar-
bons, alcohols, ethers,
aliphatic and aromatic
hydrocarbons

12/12 Transformers containing Battery co. 318 gal. 0
PCB-contaminated oil
coolants

12/12 Paint sludge containing Electronic co. 17 drums 68 drums
xylene, MIK, petroleun,
distillates, isophorone
and heavy metals

12/12 Spent dimethylformamide " " 0 4 druns
solvent

SC1992.E

MAR.15 (1/82)

=

)



#

# 2 %

% Date # Type * Source #

#

# # #

Quantity

Present

Future

12/12

12/12

12712

12/13

12/13

12/13

12/13

12/13

12/1%4

12/14

12718

Paint sludge containing Elsctronic co.
methylene chloride,
1:1,1=trichloroethane,
trichloroethylene and

heavy metals

Obsolete paint products " "

Spent Qakite 156 Mfg. of windows
stripping solution & doors
containing water, 2-

butoxyl ethanoi, methy-

lene chloride, non-

volatile paint vehicles

and heavy metals

Arsenic-contaminated Mfg., of semi-
lube oil conductor

Petroleum tank 0il co.
bottons with lead

Solder stripping Mfg. of circuit
solution containing boards
inorganic fluorides,

peroxide, water, tin

and lead

Sulfurie acid solution " "
with epoxy resins and
copper

Hydrochloric acid n n
solution with thiourea,
tin and lead

Spent detergent 0il co.
cleaner containing

aromatic hydrocarbons,
2=butoxyethanol, 2-amino-
ethanol and water

(pH ~14)

Drainage sump mud with Herbicide mfg,
octanoic acid, bromoxy-
nil, 2,4-D and MCPA

Dewatered sludge Electronic co.
containing lead

S5€1992.E
MAR.15 (1/82)

_&.é}a

6 drums

1 drum

1 drun

5 drums

1 drum

2 drumg

20 drums

12 drums

0

10 drums

12 drums

i drums

60 drums

5 drums

40 drums

240 drums



# ) L)

# Date ® Type i Source
& # #

Quantity

Present ¥
#

Future

12/18  Acidic tin-lead soln. Electronic co.
Methylene chloride " n

with water, organic

solvents, alcohol,
acrylic/methacrylic

ester monomers and

wetting agents

12/18

Waste solvent
recycling

12/18  Isopropyl alechol
with water, flux, dirt,

oil and grease

Methylene chloride/ " "
Lrichlorotrifluoro-

ethane with water,

cyclopentane, dirt,

0il and grease

12/18

12/18 Paint sludge contain-

ing thinners, oil, dirt
and grease

Acetone sludge with " "
dirt, oil and grease

12718

12/18 Methylene chloride/ " "
trichlorotrifluoro-

ethane still bottoms

with cyclopentane

Electronic co,

12/18  Vinyl/polyurethane

paint sludge containing
xylene, MIBK, isophor-
one, petroleum distil-
lates, water and cadmium

Mixed chlorinated " "
solvents containing

methylene chloride,
142=dichloroethane,

1,1, 1=-trichloroethane

and trichlorcethylene

with glycol ether and

alcohol

12/18

Chemical co,

12719 Rags/clay soaked with

kerosene or dipropylene
glycol or Teneco 500-100
or D-T5 solvent

SC1992.E
MAR.15 (1/82)

1 drunm

1 drum

15 drums

10 drums

15 drums

15 drums

10 drums

17 drums

1 drum

% drums

12 drums

15 drums

120 drums

15 drums

15 drums

120 drums

68 drums

12 drums

10 drums



% # # # u it

# Date * Type # Source ¥  Present Future

# % # &

12719 Dilute sulfuric acid 01l co. 1 drum 0
solution

12/19  Solid materials conta~ Semiconduct. mfg. 7 drums 360 drums
minated with 1,1,1-tri-
chioroethane, acetone,
IPA, Freon, xylene,
naphtha and photoresist

12/19 Spent hexane/acefone Food processor 0 4 drums
solvent

12721 Pentachlorophenol- Paint co, 0 Y drums
contaminated sand

12/28 Trichloroethane/ Spill 60 tons 0
acetone/ethylene glycol- & 20 drums
contaminated soil,
rocks, ete,

12/28 Trichloroethane- " " 3 drums 0
contaminated water

12/28 Acetone~contaminated n " 3 drums 0
water

12/28 (Qutdated groove filler Railear mfg. 1 drum 0
consisting of tall oil
scap, naphtha and
xylene {solid)

WASHINGTON - 55

12/6 Cutdated phenoxy Lumber & wood 468 gal. O
herbicides in original products co.
containers

12/6 Guthion & Paraquat Spill 1 drum 0
pesticide-contaminated
floor sweep and plastie
gloves

12/6 Urwanted Chipman low Waste mgmt. co. 2 drums o
volatile brush killer
(2,4=D/2,4,5-T)

1276 Unwanted Esteron brush ¢ h 2 drums 0
killel" O. 30(2’1‘—]}/2,)“ ’E-T)

12/6 Unwanted Tordon 101 " " 3 drums 0
brush killer (2,4-D)

8C€1992.E

MAR.15 (1/82)



# # Quantity

% Date #® Type & Source #  Present # Future

# % % & #

12/6 Pentachlorophencl in Paper co. 47 drums O
P-9 o0il

12/6 Low molecular weight Mfg. of fibers 0 37 drums
polypropylene with
degradation products,
impurities and water

12/6 Surfactant consisting " " 0 28 drums
of alkyl aryl polyether
alcohol and water

12/6 Drained and flushed Chemical co. 0 100 units
PCB transformers

12/6 Spent drained lead " " 0 300 units
acid storage batteries

12/6 PCB capacitors " " 0 200 units

12/6 PCB=contaminated " " 0 100 units
electrical equipment

1276 PCB-containing 1ight " " 0 100 drums
ballasts, etc.

12/6 Activated carbon Railroad 0 4200 cu.ft.
contaminated with
creosote

12/6 Creosote sludge " " 0 B0 drums

12/12  PCB=contaminated Chemical co. 3 drums 0
Therminol=-66

12/12 Thiobis (methyl-tert- Chemical co. 0 65 drums
butyl phenol) (TB (MTBP))
residue containing
chlorophenolie tar and
solvents heptane/toluene

12/12 Spent toluene with Chemical co. 0 4 5.gal. cans
acetone and organics

12/12  Outdated Weedar 64 Forest Service 1 30-gal. 0
containing 2,4-D drum
(active ingredient)

12/12 Outdated 2,4~D (low " " 1 30-gal O
volatile ester) drum
herbicide

S5C1992 .E

MAR.15 (1/82)



&

#

#

2% Date # Type
%

b Source %  Present
# #

Quantity
# Future
#

12/12

12712

12/12

12/12

12/13

12/13

12/13

12/13

12/13

12/13

Cetamate pesticide
with dimethyl carbate
{active ingredient)

PCB=-contaminated dirt,
absorbent material,
clothing, rags, etc.

PCB~contaminated
transformer oil

Coal tar-extended
urethane sludge con=-
taining xylene, mineral
spirits, JPA and glycol
ether EE acetate

Mixed chlorinated and

Hotel 1 drum

Waste mgmt. co. O

Electric util. 0

Mfg. of coatings 0

Chemical co. 0

non-chlorinated solvents:

1,1,1=trichloroethane,
tetrachloroethylene,
methylene chloride,
trichloroethylene, MEK,
n=propyl acetate,
methanol, IPA, n=butyl
alcohol and toluene

Various household
chemicals in lab packs

Mixed scolvents (hexane,
methancl, acetone, aceto
nitrile, ethyl ether,
petroleum ether, chloro-
form, methyl chloride
and ethyl acetate) with
pesticides

Dewatered calcium
chloride sludge

Solidified electro~
plating tank sludge
containing Cd and Cr

Wood coating residue
with ketone, alcohols,
ester, aliphatic and
aromatic hydrocarbons
(solid)

SC1992 E
MAR.15 (1/82)

City gov't. 2 drums

State agency 0

Mfg. of calcium O
chloride

o

Eiectroplating

Mfg. of wooden 0
cabinets

il
"l
ey

0

1500 cu.yd.

6 drums

8 drums

10,000 gal.

150 gal.

40 drums

10 drums

38 drums



® #

#

% Date # Type # Source
% # _ #

Quantity

Present

Future

12/14

12/14

12/14

12714

12714

12714

12/19

12/19

12719

12719

Spray booth coating Mfg. of wooden
residue containing cabinets
aliphatic and aromatic

hydrocarbons, ketones,

aleohols, esters and

floor sweepings (solid)

Coating sludge containing " "
V.M, and petroleum naphtha,
toluene, ethylbenzene,

xylene, ethanol, 2-propanol,
2=methyl-1-propanol, tall

alkyd and urea resin

Coating sludge containing " "
nitro cellulose, resin

ester, vegetable oil and
butylated urea resin

Heavy nmetal-contami- Chemical co.
nated sludge consisting

of absorbents, soil,

gravel, paint solids,

phenol and paint solvents

Dewatered industrial Sewage treat.
sewage sludge containe-
ing heavy metals

Degreasing liquid Engine repair
containing water, shop

cresylic acid and

chlorinated hydrocarbons

Formaldehyde solution Electric util.
with biological matter

Lead-contaminated oily Shipbuilding
foamite/water

Brine sludge with lead Chemical co,

Boiler tube ash con- " "
taining sulfate salts

of nickel, iron, mag-

nesium and caleium

3€1992.E

MAR.15 (

1/82)

0

20 drums

27 cu.yd.

1000 gal.

8000 gal.

L,

37 drums

55 drums

55 drums

240 drums

1 drum

25 drums

10 drums



# # ]

# Date # Type &
% # g

Source &

Present

Quantity

Future

Heavy metal-contami-
nated mixed acids
consisting of HClL, HF,
HNO3, HpS0y, HoCr0Oy and
H3P0g from chemical
miliing, pickling and
etching processes

12/19

12/19  Paint sludge and MEK

still bottoms

Lead-contaminated
caustic hot dip tank
bath

12/19

Sulfuric acid solution
containing mercuric
sulfate, silver nitrate
and potassium dichromate

12719

12/21 0ily sludge/tank botw

toms with heavy metals

Used heat transfer
fluid (Therminol)
containing benzoated
ethyl benzene

12/21

Outdated water-based
paint product

12/21

Qutdated oil=based
paint product

12/21

12/21 Copper sulfate crystal

erystal

Carbon contaminated
with phenol, chloro-
phenols and dichloro-
phenol

12/28

12/28 PCB ballasts

Carbon filter media
and calecium chloride
sludge with lead

12/28

5C1992.E
MAR.15 (1/82)

Waste mgmt. co.

Boatbuilding

Rebuilding
engines

Lumber & wood
products co.

Chemical co.

Chemical co.

Electronic co.

Mfg. of eircuit
boards

Chemical co.

State agency

Chemical co.

drums

260,000 gal.

125 drums

7 drums

60 gal.

500,000 gal.

20 drums

1 drun

1 drum

5 cu.yd.

500 drums

10 drums



# 3 Quantity

# Date * Type Source #  Present # Future

# # #

12/28  Pentachlorophenol/ Spill 400 drums 0
mineral spirit-
contaminated soil,
absorbents, etc,

12/28 Latex paint and wash- Paint nfg. 0 55 drums
water with phenyl
mercury acetate

12/28 Oil-based paints and " " o - 50 drums
sludges

OTHER STATES - b4

1276 Drained and flushed Electric util. 0 2000 cu.ft.
PCB transformers (WY)

12/6 PCB-contaminated debris " n 0 200 drums

12/6 Neutralized hydro- Defense Dept, 0 360 drums
chloride acid sludge (Guam)

12/6 Dewatered filter sclids Chemical co,
(diatomaceous earth, {MT) 0 200 tons
celiulose, caleium
carbonate) with 2,4-D

12/6 Various small quanti. Oil co. 0 5 drums
ties of chemicals in {Alberta)
lab packs

12/6 Spent 1,1,1-trichloro~ Chemical co. 2 drums 8 drums
ethane with methylene (ID)
chloride, oil, dirt
and grease

1276 Laboratory solvents: " " 0 5 drums
benzene /xylene with
CuSOy and Cu3(P04)2

12/6 Various small quanti- Chemical co. 0 50 drums
ties of chemicals in (Alberta)
lab packs

12/6 Various small quanti- University 3 drums 0
ties of chemicals in {B.C,)
lab packs

12/6 Epoxy traffic paint State agency 0 2 drums
with lead (AK)

5C1992 .E

MAR.15 (1/82)



& d # # Quantity

% Date # Type ¥ Source #  Present # Future

# # # % 8

t2/12 Paint sludge with Painting 0 3300 gal.
heavy metals (MT)

12/12 Mercury-contaminated Chemical co. 250 ocu.yd. 250 cu.yd.
soil (Alberta)

12/12  Paint sludge in Electronic co. 3 drums 36 drums
lacquer thinner (ID)

12/12 Soil stabilized oil/ Natural gas 50 cu,yd., O
water separator sludge plant (Alberta)
with heavy metals and
natural gas-derived
hydrocarbons

12712 PCB-contaminated soil i n 10 cu.yd., O
(PCBs < 2.5 ppm)

12/12 Small quantities of Chemical co. 5 drums 0
chemicals in lab packs (B.C.)

12/13 Unmarketable pesticide Chemical co. 1 drum 0
product Fruitone T (ID)
containing 2,4,5-T

12/13 Spent activated 0il co, (MT) 0 150 drums
alumina pellets with
fluoride (solid)

12/13 TFe scale with caustic " " 0 50 drums
soda, cresylic compounds
and heavy metals (solid)

12713 Tetraethyl lead-contami- " " 0 5 druas
nated soil, sand & debris

12/13 HF acid-~contaminated n " 0 20 drums
aklylation tar or debris

12/13 Spent zinc oxide " " 0 150 drums
catalyst

12/13  Spent Si02/A1503 " " 0 500 cu.yd.
catalyst

12/13 Carbon black oil tank n " 1000 cu.,yd., 0
sludge with Ba, Cd, Cr
and Pb (solid)

12/13 Leaded gasoline tank " " 0 34 drums
bottoms (solid)

3C1992.E

MAR.15 (

1/82)



% Date ¥
# #

Type 8 Source

Quantity

Present

Future

12/13

12/13

12/13

12/13

12/13

12714

12714

12/19

12719

12/19

12719

Pentachlorophenol in State agency
diesel oil (AK)

Paint stripping sludge n n
containing methylene
chloride and IPA

Waste traffic paint w "
containing lead

Polyurethane foam " "
Part A (diphenyl methane
diisocyanate)

Varnish reduecing " u
compound (petroleum
distillate)

Arsenic-contaminated I.C. mfg. (ID)
paper, gloves, empty
bottles, floor-dry, etc.

Chrome~-contaminated Electronic co.
machine coolant U-7 (ID)
consisting of water

and aliphatic hydrocarbon

Mercury-contaminated Chemical co.
sand, rocks, asphalt, {B.C,)
ete. (solid)

Mercury sulfide-conta- " "
ninated mud

Cadmium-contaminated Chemical co.
X-ray film fixer (V)
solution consisting of

water, ammonium thiosul-

fate, acetic acid,

gluconic acid, boric

acid, potassium alum

and sodium sulfite

Hydrochloric acid Defense Dept,
sludge {Guam)

SC1992.E
MAR.15 (1/82)

6 drums

6 drums

30 druns

1 drum

3 drums

2 drums

1 drum

1 drun

24 drums

6 drums

360 drums

12 drums

4§75 drums

360 drums



#

# Date #
L]

#

Type &

&

Source

Present

uanti
%

#

Future

12/21

12/21

12/21

12721

12721

12/21

12/21

12721

12/21

12/21

12721

12721

Fly ash stabilized Chemical co.
carbon tetrachloride {UT)

with tetrachloroethylene,
hexachloroethylene,
hexachlorobutadiene and
hexachlorobenzene

Carbon tetrachloride/ " "
water with tetrachloro-
ethylene, hexachloroethy-

lene, hexachlorobutadiene

and hexachlorobenzens

Lumber co,
{B.C.)

Dip tank bottons
containing pentachlorc-
phencl and tetrachloro-
phenol

Pentachlorophenol- Lumber co.
contaminated soil, (MT)

wood chips, eteo.
Skin decontamination Defense (AK)
kit and mercury batter-

ies in lab packs

Qutdated brush killer " "
containing sodium
arsenite in lab packs

Outdated chlordane " n
insecticide

Spent carbonaceous 0il co. (MT)
filter granules (Cata-
carb filter system)

Petroleun oily scales, " w
asbestos, dirt, asphalt,

etc., contaminated with

heavy metals

Spent diethanolamine " "
filter cartridges with
Selenium

Spent iron chromate " n
shift converter catalyst

Spent fuel filter clay " "
with barium, chrome & lead

5€1992 .E
MAR.15 (1/82)

g

6 drums

11 drums

32 drums

32 drums

66 drums

6 drums

400 gal.

1000 gal.

40 drums

75 drums

50 drums

200 drums

35 drums



# % ] L] Quantity

# Date # Type ¥ Source #  Present * Future

B # % % #

12/28  Ammonium compound Defense (AK) 0 20 drums

12/28 Outdated paints " " 0 4000 gal.

12/28 Spent battery acid " w 0 25 drums
(40% HpoSOy)

12/28 Spent concentrated " " 0 200 gal.
sulfuric acid

12/28  Spent phosphoric acid " n 0 350 gal.
solution

12/28  Spent ammonium hydroxide " " 0 750 gal.
solution

SC1992.E

MAR.15 (1/82) Y B



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program

December, 1984
(Reporting Unit) ' (Month and Year)

SUMMARY CF NOISE CONTROL ACTIONS

New Actiong

Final Actions Actions
Initiated Completed Pending
Source
Category Mo FY Mo FY Mo Last Mo
Industrial/ 4 66 3 39 149 148
Commercial
Airports

£y

Fropt



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program

December, 1984

t {Reporting Unit)

FINAL NOISE CONTRCOL ACTIONS COMPLETED

{Month and Year)

L4 *
County * Name of Source and Location * Date * Action
Multnomah Bunge Corporation 12/84 No Violation
Portland
Multnomah Tico Taco
Portland 12/84 In Compliance
Benton Corvallis Xennels 12/84 In Compliance
Corvallis
Multnomah Mt. Hood Medical Center Heliport 12/84 Boundary Approved
Gresham
Wasco Underhill Airport 12/84 Boundary Approved

R



CIVIL PENALTY ASSESSMENTS

DEPARTMENT OF ENVIRONMENTAL QUALITY
1984

CIVIL PENALTIES ASSESSED DURING MONTH OF DECEMBER, 1984:

Name and Location Case No, & Type
of Violation of Violation Date Issued Amount Status
Gienger Enterprises, Inc. AQOB-CR-84-152 12/27/84  $50 Awaiting response
dba/Modoe Tie Co. Open burned pro- to notice.
Chiloquin, Oregon hibited materials.
Jay Miller Builder, Inc.  AQOB-NWR-8U4-15i 12/27/84  $50 Awaiting response
Tualatin, Oregon Open burned con- to notice.
struction waste,
GM&J M, Inc. NP-NWR-84-156 12-27-84 $125 Paid 1-7-85.
dba/Honda of St. Johns Advertised uncertified
Portland, Oregon motorcycles (5 days of
violation}.
Unified Sewerage Agency WQ-NWR-84~153 12/27/84  $500 Paid 1-7-85.
of Washington County Unauthorized discharge

of untreated sewage to
Tualatin River,

VAK:Db
GB4130
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December 1984
DEQ/EQC Contested Case Log

LAST
ACTIONS MONTH PRESENT
Preliminary Issues 3 3
Discovery 1 0
Settlement Action 3 6
Hearing to be scheduled ¢ 0
Hearing scheduled 12 1o
HO's Decision Due 2 2
Briefing 1 1
Inactive 8 8
SUBTOTAL of cases before hearings officer. 30 30
HO's Decision Out/Option for EQC Appeal 1 0
Appealed to BQC 1 1
EQC Appeal Complete/Option for Court Review 0 0
Court Review Option Pending or Taken 0 0
Case Closed 0 1
TOTAL Cases 32 32
15-AQ-NWR~81~178 15th Hearing Section case in 1981 involving Air
Quality Division violation in Northwest Region
jurisdiction in 1981; 178th enforcement action
in the Department in 1981,
3 Civil Penalty Amount
ACDP Air Contaminant Discharge Permit
AGL Attorney General 1
AD Air Quality Division
AQOB Alr Quality, Open Burning
CR Central Region
DEC Date Date of either a proposed decision of hearings
officer or a decision by Commission
ER Eastern Region
FB Field Burning
Hrng Rfrl Date when Enforcement Section requests Hearing
Section schedule a hearing
Hrngs Hearings Section
NP Noise Pollution
NPDES National Pollutant Discharge Elimination System
wastewater discharge permit.
NWR Northwest Region
088 On-Site Sewage Section
P Litigation over permit or its conditions
Prtys All parties involved
Rem Order Remedial Action Order
Resp Code Source of next expected activity in case
sS Subsurface Sewage {now 0S8)
Sw Solid Waste Pivision
SWR Southwest Region
T Litigation over tax credit matter
Transcr Transcript being made of case
Underlining New status or new case since last month's contested
case log
WO Water Quality Division
WVR Willamette Valley Region
CONTES .B XY
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December 1984

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
WAH CHANG 04/78 04/78 Prtys 16-P-WO-WVR=78-~2849~T Current permit in
NPDES Permit force. Hearing
Modification deferred.
WAH CHANG 04/78 04/178 Prtys 03-P-WO-WVR~78~2012~T Current permit in
NPDES Permit force, Hearing
Modification deferred.
SPERLING, Wendell 11/25/81 11/25/81 03/17/83 Dept 23-AQ-FB-81-~15 Proposed order reflecting
dba/Sperling Farms ' FB Civil Penalty EQC decision to be issued.
of $3,000
OLINGER, Bill 09,/10/82 09/13/82 10/20-21/83 Hrngs 33-WO-NWR—-82-73 Decision due.
Inc. 11/2-4/83 WQ Civil Penalty
11/14-15/83 of $1,500
5/24/84
HAYWORTH FARMS, 01/14/83 02/28/83 04/04 /84 Prtys 50~-AQ0~FB~82-09 Briefing.
INC., and FB Civil Penalty
HAYWORTH, John W. of $1,000
MCINNIS ENT. 06/17/83 06/21/83 Prtys 52~-88/8W-NWR~-83-47 Hearing deferred pending
SS/8W Civil Penalty conclusion of court
of §500 action.
McINNIS 09/20/83 09/22/83 Prtys 56-WQ-NWR—-83-79 Scheduled hearing
ENTERPRISES, WQ Civil Penalty deferred to follow
LTD., et al. of $14,500 circuit court
proceedings.
McINNIS 10/25/83 10/26/83 Prtys 59 ~3S-NWR-83-33290P-5 Scheduled hearing
ENTERPRISES, S5 license revocation deferred to follow
LT™D., et al. circuit court
proceedings.
CONTES.T -1 - Feb. 6, 1985
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December 1984

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code ™ype & No. Status
WARRENTON, 8/18/83 10/05/83 Prtys 57-SW-NWR-PMT-120 Settlement action.
City of SW Permit Appeal
CLEARWATER IND., 10/11/83 10/17/83 Prtys 58-55~-NWR~83-82 Hearing deferred
Inc. S8 Civil Penalty pending conclusion
of $1000 of court action.
CLEARWATER IND., 01/13/84 01/18/84 Prtys 02-SS-NWR-83-103 Hearing deferred
Inc. S8 Civil Penalty pending conclusion
of $500 of court action.
HARPER, Robert W. 03/13/84 03/21/84 Prtys 03-A0Q~-FB-83-23 Settlement action.
FB Civil Penalty
of %1,000
KHENE Ey-hee-Ar——————03/17484——-03 /28484~ ~2} A0 84 BE~ e mmm Hergs————84-RQ~-FB«83=-0t—— Penalty reduced to $300,
FB-Eiwii-Penatty No appeal to EQC. Case
ef-8508——mm—m——u closed.
MALPASS, 03/26/84 03/28/84 02/05/85 Prtys 05-AQ~-FB-83-14 Hearing scheduled,
David C. FB Civil Penalty
of $500
LOE, Roger E, 03/27/84 03/28/84 11/13/84 Hrngs 06-AQ-FB~83-15 Decision due,
FB Civil Penalty
of $750
SIMMONS, Wayne 03/27/84 04 /05 /84 02/19/85 Prtys 07-AQ-FB-83-20 Hearing scheduled.
FB Civil Penalty
of $300
COON, Mike 03/29/84 04 /05 /84 Prtys 08-AQ-FB-83-19 Scheduled hearing
FB Civil Penalty deferred to allow
of 5750 settlement discussion.
CONTES.T -2 - Feb. 6, 1985
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December 1984

DEQ/EQC Contested Case Log

Pet/Resp Hrng "Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
BIELENBERG, 03/28/84 04/05/84 12/11/84 Prtys 09-AQ-FB-83-04 Hearing scheduled.
David FB Civil Penalty
of $300
BRONSON, 03/28/84 04 /05 /84 03/05/85 Prtys 10-AQ-FB-83-16 Hearing scheduled.
Robert W. FB Civil Penalty
of $500
NEWTON, Robert 03/30/84 04 /05 /84 03/12/85 Prtys 11-AQ0-FB-83-13 Hearing scheduled.
FB Civil Penalty
of $500
KAYNER, Rurt 04,/03/84 04 /05 /84 01,/08/85 Hrngs 12-AQ~FB-83~12 Decision due.
FB Civil Penalty
of $500
BUYSERIE, Gary 03/26 /84 04 /05/84 01,/15/85 Prtys 13-AQ-FB~83-21 Scheduled hearing
FB Civil Penalty postponed to allow
of $300 settlement discussion.
BUYSERIE, Gary 03/26/84 04 /05/84 09/25/84 Prtys 14~-AQ-FB-83-22 Scheduled hearing
FB Civil Penalty postponed to allow
of $750 settlement discussion.
GORACKE, Jeffrey 04,/10/84 04/12/84 03/26 /85 Prtys 15-AQ-FB-83-22 Hearing scheduled.
dba/Gor acke Bros. ¥B Civil Penalty
of $500
DOERFLER FARMS 04/30/84 05/08/84 01/29/85 Prtys 16-AQ-FB~83-11 Hearing scheduled.
‘ FB Civil Penalty
of $500
CONTES .T -3 - Febh. 6, 1985



VT
(WS

December 1984

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Tvype & No. Status
TRANSCO 06/05/84 06/12/84 02/27/85 Prtys 17-HW-NWR-84-45 Hearing scheduled.
Industries, Inc. HW Civil Penalty
of $2,500
TRANSCO 06/05/84 02/27/85 Prtys 18 -HW-NWR-84-46 Hearing scheduled.
Industries, Inc. HW Compliance Order
INTERNATIONAL 06/12/84 06/12/84 Prtys 19-WQ-SWR-84-29 Preliminary issues.
PAPER CO. WQ Civil Penalty
of 7,450
VANDERVELDE, Roy 06/12/84 06/12/84 Prtys 20-WO-WVR~84-~01 Preliminary issues.
WQ Civil Penalty
of $2,500
WESTERN PACIFIC 06,/01 /84 07/23/84 Prtys 22-8W-NWR-84 Preliminary issues.
LEASING CORP., Solid Waste Permit
dba/Killingsworth Modification
Fast Disposal
NORTHWEST BASIC 08/21 /84 08/28/84 Prtys 23-A0-SWR-84-82 Respondent's request for
INDUSTRIES, AQ Civil Penalty dismissal denied pending
dba/Bristol Silica of $1,000 completion of binding
and Limestone Co. settlement agreement or
payment of penalty.
CLEARWATER 1011 /84 10/11 /84 Prtys 24 -35-NWR~84~P Hearing deferred
INDUSTRIES, INC. .Sewage Disposal pending conclusicn of
Service License court actions.
Denial
CONTES.T -4 -

Feb. 6, 1985



Environmental Quality Commission
Mailing Address: BOX 1760, PORTLAND, OR 97207

VICTOR ATIVEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director

Subject: Agenda Item C, March 8, 1985, EQC Meeting

Tax Credit Applications

Director's Recommendations

It is recommended that the Commission take the following action:

1. Issue tax credit certificates for facilities subject to old tax credit laws:

Appl.

No. Applicant Facility

T-1711 ESCO Corporation Dust handling system modification
T-1717 ESCO Corporation Dust conveying system modification

2. Issue a tax credit certificate for a facility subject to 1983 tax credit

legislation.
Appl. .
No. Applicant Facility
T-1719 Nicolal Company Hammerhog, storage and conveying
egquipment
Fred Hansen
SChew
229-6484
2/12/85

DEQ-46



Agenda Item C
Page 2
March 8, 1985

Proposed March 8, 1985 Totals:

Air Quality
Water Quality

Hazardous/Solid Waste

Noise

1985 Calendar Year Totals:

Air Quality

Water Quality
Hazardous/Solid Waste
Noise

$ 21,572.81
-0-

295,798.00
-0-

317,370.81

9,559.74
330,798.00
()=
—0-

340,357.74



Application No. T-1711

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1-

2-

Applicant

ESCO Corporation
Manufacturing Division
2141 N.W. 25th Avenue
P.0. Box 10123
Portland, OR 97210

The applicant owns and operates a steel foundry at 2141 N.W. 25th
Avenue, Portland, Oregon.

Application was made for tax credit for an air pollution control
facility.

Description of Claimed Facility

The facility described in this application consists of a dust handling
system modification.

Request for Preliminary Certification for Tax Credit was made on
September 27, 1982 and approved on October 27, 1982,

The facility is not subject to the provisions of the new tax credit
law, Chapter 637, Oregon Law 1983.

Construction was initiated on the claimed facility on November 18,
1982, completed on May 13, 1983, and the facility was placed into
operation on May 13, 1983.

Facility Cost: $9,697.00 (Complete Documentation by copies of invoices
was provided.)

Evaluation of Application

The claimed facility, a modification of an existing dust handling
system, was required by the Department to reduce fugitive emissions
generated during the handling and disposal of metallic dust collected
in 13 dust collectors. The modification consists of metal covers
installed on 11 existing dumpsters and installation of modification
kits on the 13 dust collectors to provide funnel adapters on the dust
collector outlets. Prior to installation of the claimed facility, the
collected dust was handled in open dumpsters which utilized plastic
bags to contain the dust., This method resulted in frequent breakage



Application No. T=1711
Page 2

of the plastic bags and/or disconnecticon of the bags from dust
collector outlet connections, during filling, which contributed
significantly to the fugitive problem.

The claimed facility has been inspected by Department personnel and
has been found to be operating in compliance with permit conditions
and Department regulations, having virtually eliminated this source of
fugitive emissions.

All material collected by the claimed facility is disposed of at the
Sauvie Island landfill, Therefore, the only return on the investment
in the facility is the savings realized from a reduction in the number
of plastic bags purchased each year due to reduced breakage. The
annual cash flow estimated by the applicant as a result of the cost
savings is $300.00. In accordance with the "Guidelines on Cost
Allocation", 80% or more of the facility cost is allocable to
pollution control based on the estimated $300.00 cash flow, a 10-year
life, and the facility cost of $9,697.00.

The application was received on November 2, 1984, additional
information was received on a revised application December 10, 1984,
and the application was considered complete on December 10, 1984,

4, Summation

a. The facility was constructed in accordance with the requirements
of ORS 468.175, regarding preliminary certification.

b. The facility was constructed on or after January 1, 1967, as
required by ORS 468.165(1)(a).

c. The facility is designed for and is being operated to a
substantial extent for the purpose of preventing, controlling,
or reducing air pollution,

d. The facility is necessary to satisfy the intents and purposes
of ORS Chapter U468 and the rules adopted under that chapter.

e. The portion of the facility cost that is properly allocable to
poliution control is 80% or more.

5. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a

Pollution Control Facility Certificate bearing the cost of $9,697.00

with 80% or more allocated to pollution control, be issued for the

facility claimed in Tax Credit Application Ne. T-1711.

W.J. FULLER:a
AALBOS

(503) 229-5T49
February 7, 1985



Application No. T=1717

. State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

A

1. Applicant

ESCQ Ceorporation
Manufacturing Division
2141 N.W. 25th Avenue
P.0. Box 10123
Portland, OR 97210

The applicant owns and operates a steel foundry at Plant #3 on S.W.
Yeon Avenue, Portland, Oregon.

dpplication was made for tax credit for an air pollution control
faeility.

2. Description of Claimed Facility

The facility described in this application consists of a dust
conveying system modification.

Request for Preliminary Certification for Tax Credit was made on April
28, 1982 and approved on June 7, 1982,

The facility is not subject to the provisions of the new tax credit
law, Chapter 637, Oregon Law 1983.

Construction was initiated on the claimed facilit& in November 1482,
completed on May 13, 1983, and the facility was placed into operation
on May 13, 1983.

Facility Cost: $11,875.81 (Complete Documentation by copies of
invoices was provided.)

3. Evaluation of Application

The claimed facility, a dust conveying system modification, consists
of a cross feed conveyor and one covered box with adaptor, This
claimed facility was installed to reduce fugitive emissions at plant
#3 by adapting the existing plant #3 dust handling system to
accomodate covered dumpster boxes, Prior to installation of the
claimed facility, open dumpsters with disposable bags were used to
contain the dust. This method resulted in frequent breakage of the
plastic bags and disconnection of the bags from the dust collector
outlets contributing significantly to the fugitive problen.



Application No. T-1717
Page 2

b,

5.

wl JI

The claimed facility has been inspected by Department personnel and
has been found to¢ be operating in compliance with Department
regulations and permit conditions., It should be noted that plant #3
fugitive emissions from the dust collectors have been virtually
eliminated.

All dust collected is transporied to the Sauvie Island landfill for
disposal. Therefore, the only return on the investment in the
facility is the savings asscociated from the purchase of a lesser
number of plastic bags. The annual cash flow resulting from this
cost savings is estimated by the applicant to be $200.00.

In accordance with the "Guidelines on Cost Allocation", there is no
rate of return on the investment in the facility resulting from the
$200.00 annual cash flow, a2 10-year life and a claimed facility cost
of $11,875.81. Therefore, 80% or more of the facility cost is
allocable to pollution control.

The application was received on December 11, 1984 and the application
was considered complete on December 11, 1984,

Summation

&, The facility was constructed in accordance with the requirements

of ORS 468.175, regarding preliminary certification.

b. The facility was constructed on or after January t, 1967, as
required by ORS 468.165(1)(a).

c. The facility is designed for and is being cperated to a
substantial extent f'or the purpose of preventing, controlling,
or reducing air pollution,

d. The facility is necessary to satisfy the intents and purposes
of ORS Chapter 468 and the rules adopted under that chapter.

e. The portion of the facility cost that is properly allocable to
pollution control is 80% or more.

Dire r's Recommendation
Based upon the findings in the Summation, it is recommended that
a Poliution Control Facility Certificate bearing the cost of

$11,875.81 with 80% or more allocated to pollution control, be issued
for the facility claimed in Tax Credit Application No. T-1717.

FULLER . :a

AALBO6
(503) 229-5249
February 7, 1985



Form date: 10/84

Application Neo. T-1719

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY

Tax Relief Application Review Report

1. Applicant

Nicolai Company
Portland

500 N.E. Multnomah
Portland, OR 97232

The applicant owns and operates a door manufacturing company at
Portland, Oregon.

Application was made for tax credit for a solid waste resource recovery
facility.

2. Description of Claimed Facility

The facility described in this application is Hammerhog, storage and
conveying equipment consisting of:

Truck Bins Enclosure 33,415.86
Truck Bins 36,103.00
Wood Hog System 40,473.14
Conveyor System 62,709.00
High Pressure Blow and
Piping System 71,758.00
Electrical System 40,568.98
Engineering, In-House Labor,
Miscellaneous _10,770.39
Total: $295,798.00

Request for Preliminary Certification for Tax Credit was made on March 14,
1984 and approved on March 20, 198%.

The facility is subject to the 1983 tax credit legislation.

Construction was initiated on the claimed facility July 15, 1984, completed
August 15, 1984 and the facility was placed into operation August 8, 1984.

Facility Cost: $295,798 (Accountant's Certification was provided).

GDLNS (1) SB4256
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Page 2
3. Evaluation of Application

The sole purpose of the facility is to convert material that would
otherwise be solid waste (material had previously been picked up by a local
collector and disposed at an area landfill) to hog fuel to be used at the
Nicelai Company in existing boilers to produce a usable source of power
and/or sold. The annual value of the recovered waste is $39,600 based on
2,200 tons at $18 per ton. Oregon law relating to solid waste disposal
does impose standards at least equivalent to federal law (State Solid Waste
Plan submitted to EPA has been approved as equivalent to requirements of
RCRA). Annual cost of operation was given as $50,536. After discussion
with the company, a value of $12,000 was established as avoided cost of
disposing of the waste in accordance with OAR 340-16-030(1){a). By
subtracting the $12,000 from annual operation, a cost of $38,536 was
established. Using the formula found in OAR 340-16~030(6), an annual cash
flow of $1,064 and a factor of 278 was established. Using Table 1
referenced in the same section, a return on investment of 0% was
established and, therefore, the project is 1004 eligible.

Summation

a. Facility was constructed in accordance with the requirements of
ORS 468.175, regarding preliminary certification.

b. As required by ORS 468.165, the faecility was under construction on
or after January 1, 1973.

(1) The sole purpose of the facility is to produce a fuel for burning
from material that would otherwise be solid waste.

(2) The end product of the utilization is a usable source of power.

{3} The Oregon law regulating solid waste imposes standards at least
substantially equivalent to the federal law.

c, Facility is designed for and is being operated for the sole purpose
of preventing, conirolling or reducing a substantial guantity of
solid waste.

d. The facility is necessary to satisfy the intents and purposes of ORS
Chapter 459, and the rules adopted under that chapter and complies
with DEQ statutes and rules.

e, The portion of the facility cost that is properly allocable to
pollution control is 100%.

GDLNS (2) SB4256
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5. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $295,798, with

1009 allocated to pollution control, be issued for the facility claimed in
Tax Credit Application No. T-1719.

Ernest A, Schmidi:b
229-5157
February 7, 1985

GDLNS (3) SB4256



Environmental Quality Commission
Mailing Address: BOX 1760, PORTLAND, OR 97207

VIO OR ATrEr 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item No. D, March 8, 1985, EQC Meeting

DEG-46

Proposed Adoption of Pollution Control Tax Credit Rule
Amendments, Chapter 340, Division l6.

Background and Problem Statement

On June 29, 1984, the Commission adopted pollution control tax credit rules.
Since that time, the Legislative Counsel has commented on these rules, stating
that portions of the rules need to be amended to bring them within the scope
of the enabling legiglation. 1In addition, it appears that, contrary to the
rules' intent, certain provisions of the rules impose unnecessary restraints
on the applicants for preliminary certification. The following proposed rule
changes are intended to remedy these problems.

In December, 1984, the Commission authorjized the Department to hold a hearing
on the proposed Pollution Control Tax Credit Rule Amendments. This hearing
was held on January 17, 1985.

The significant issues staff took to hearing are as follows:

1. Definitions of Commencement of Erection, Construction or Installation
- QAR 340-16-010.

"Commencement of erection, construction or installation" is currently
defined to include "site clearing, grading, dredging, landfilling or
similar physical change made in preparation for a facility." This
definition is important in determining when an application for preliminary
certification must be submitted, since an application for preliminary
certification must be gubmitted before commencement of erection,
construction or installation. This may create a problem since site
clearing, etc., often occurs several months before construction of the
pollution control facility begins. Since the applicant may not have plans
for the pollution control eguipment until close to the actual date of
erection, construction or installation a hardship would be imposed if the
applicant becomes ineligible for tax credit due to failure to apply for
preliminary certification before "site clearing, grading, dredging,
landfilling or similar physical change made in preparation for a facility."
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The intent of the statute is to allow DEQ the opportunity to review
facility plans and recommend necessary facility changes before erection,
construction or installation begins. This review does not need to be done
before site preparation. Therefore, the proposed rule amendment eliminates
"site clearing, grading, dredging, landfilling or similar physical changes
made in preparation for a facility" from the definition of “commencement

of construction, erection or installation.”

beadline for Preliminary Certification Application - OAR 340-16-015(1).

Currently the rule requires an applicant to file an application before
"commencement of erection, construction or installation of a facility"
and an application shall not be considered filed until 30 days after the
Department receives the application (OAR 340-16-015(1) (a) and (b)). 1In
other words, an application must be received by the Department 30 days
before commencement of erection, construction or installation.

The intent of this requirement is to assure the Department adeguate time
to review an application and submit comments to the applicant, before
construction begins. This requirement, however, has proved to be overly
restrictive, especially in those cases where the applicant wants to begin
construction immediately and submits a complete application for preliminary
certification for Department review less than 30 days before construction
would begin. The proposed rule amendment would allow the applicant to
proceed with construction without waiting 30 days after the Department
receives the preliminary certification application, if the Department finds
the application complete and sends to applicant notice of receipt of this
complete application. The rule has, also, been reworded to clarify the
currently confusing language which states that "an application must be
filed before construction, erection or installation" and "an application
will not be considered filed until 20 days after receipt" (OAR 340-16-
015(1) (b)}). The recommended amendment states simply that a preliminary
certification application "must be filed 30 days before commencement of
erection, construction or installation" (OAR 340-16-015(1) (a)).

Formula for Determining Percent Allocable — OAR 340-16-030(6) {e).

The proposed rule amendments change the abbreviations in the formula so
that they better identify the factors in the formula which they represent.
Therefore, annual percent return on investment would be represented by
ROI, instead of R , and reference annual percent returnh on investment
would be represen%ed by RROI, instead of RR‘

Revocation of Certification - OAR 340-16-035(5).

The current practice of the Commission is to withhold revocation of
certification of a pollution control facility when operation of a facility
ceases if the certificate holder indicates in writing that the facility
will be put back into operation within a "reasonable time." This practice
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assures that the certification will not be revoked for a facility which
will continue to be used for pollution control at some later date, but
which, due to a temporary shutdown of part or all of the business, the
pollution control facility is not in use at this time. The proposed rule
amendment reflects this practice, thereby providing clear guidance to
certificate holders. The proposed rule amendment would require the
facility to be returned to operation within 5 years or the certificate
would be revoked. Five years is deemed to be a "reasonable time" by the
Department.

5. Refund of Proceszing Fee for Final Certification Application -
OAR 340-16-045(3) (a), (3) {(c) and (4).

The Legislative Counsel has commented on the current rules, stating they
appear to be inconsistent with pertinent statutory provisions related to
processing fee refunds and, therefore, are not within the intent and scope
of the enabling legislation {(Attachment V). fThe tax credit legislation
specifically allows refund of the processing fee when an application

is rejected. Legislative Counsel indicates that these are the only
circumstances when a processing fee may be refunded (ORS 468.165(4) and
(5)). The proposed rule amendments delete those portions of the rule
which allow refunds, in whole, under other circumstances including when
the application is not completed within 180 days of receipt and when the
application is withdrawn. Also deleted is the portion of the rule which
allows partial refunds to be made when the final certified cost is less
than the facility cost claimed in the original application. To avoid
unfair treatment of applicants who fail to complete their application
within 180 days of a Department request for additional information, a
proposed amendment to OAR 340-16-020(1) (h) would order the Department

to reject the application without prejudice to reapply, thereby allowing
the Department to refund the application processing fee. Proposed rule
amendments would also allow an application to be withdrawn and resubmitted
without paying any additional processing fee unless the cost of the
facility has increased (OAR 340-16-020(1) (h)).

Rule Development Process

Upon receiving hearing authorization, the Department mailed the proposed rule

to the Associated Oregon Industries and the Oregon Envirommental Council. The
hearing notice alone was mailed to all applicants receiving at least two tax
credits within the last two vears and a list of 130 parties who have previously
expressed interest in the tax credit program. The hearing notice was also
mailed to the standard list of Oregon cities, counties and citizens who desire
to be kept informed of DEQ rulemaking activities. Twenty of the parties
requested and were mailed copies of the proposed rules. The hearing was held in
Portland on January 17, 1985 and the Hearings Officer's Report is Attachment IV,
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Testimony was received on the following issues and, where noted, proposed
changes were made:

1.

Associated Oregon Industries tegstified in favor of the proposed
amendments related to refunding processing fees and amendments related
to exempting applicants with completed preliminary certification
applications from having to wait thirty days after DEQ receives the
application to start construction.

Crown Zellerbach provided suggestions for rule amendment improvements.

a.

Specific wording was recommended to provide greater clarity to
OAR 340-16-015(b) and (c) (as indicated in Attachment IV, Letter
from Crown Zellerbach). This section has been modified to
clarify the section's meaning, though the specific language
recommended by Crown Zellerbach was not used.

A proposal was also made by Crown Zellerbach to allow the
Department to withhold revocation of a certificate, as proposed
in OAR 340-16-035, if the certificate holder indicates in writing
that the facility will be returned to operation within five
yvears, rather than three years as stated in the rule amendment
which went to hearing. The Department had originally used three
years as an estimate of the longest reascnable time a facility
would be closed before heing reopened. At the recommendation of
Crown Zellerbach, which is familiar with factory shutdowns and
how long they may be estimated to last, the Department has
amended the rule to allow revocation to be withheld if the
certificate holder indicates that the facility will be returned
to operation within five years.

Crown Zellerbach recommended the addition of the following
sentence to OAR 340-16-035(5):

"In the event the facility is not returned to
operation as indicated, the Department shall
revoke the certificate.”

The Department agrees that the addition of the sentence would
clarify the rule's intent and has added this wording to the rule.

Alternatives and Evaluation

1.

The definition of commencement of construction (OAR 340-16-010(2)) could

be left as it is, it could be amended to delete the phrase "including site
clearing, grading, dredging, landfilling or similar physical change made

in preparation for the facility," or it could be amended to include a more
specific definition of commencement of construction. The Department chose
the latter alternative because it provides greater guidance and flexibility
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to the applicant without limiting the Department's opportunity to review
the application before erection, construction or installation of the
facility.

The requirement for applications to be submitted 30 days before
commencement of erection, construction or installation could remain
unchanged, could be written to accommodate those cases where the Department
requires erection, construction or installation to begin immediately or
could allow erection, construction or installation to proceed in any case
where a completed application has been received by the Department. The
Department chose the latter alternative because it would allow construction
to proceed if a completed application is received by the Department,
whether the Department has required erection, construction or installation
to proceed immediately or whether the applicant for some other reason must
begin construction immediately. This allows the Department the opportunity
to review the application before construction while still allowing the
construction to commence, thereby avoiding undue hardship to applicants.

The Department agrees with the lLegislative Counsel that the rules related
to processing fees for final certification applications (OAR 340-16-045)
go beyond the intent and scope of the enabling legislation by allowing
fee refunds in cases other than where the application is rejected. The
following alternatives are available to address this problem:

a. Allow refunds only upon rejection of a final application, and retain
current rules related to application rejections. Under current rules
rejection of an application would occur only when the facility is
not eligible for tax credit or when the Commission fails to act on
an application before the 120th day after the filing of a complete
application.

b. Allow refunds only upon rejection of a final application and amend
current rules to require the Department to reject applications not
completed within 180 days of a Department request for additional
information. This would, thereby, allow refund of fees to applicants
not interested in pursuing pollution control tax credits at this time
and follows the focus of the current rule to refund the fee under
these circumstances (OAR 340-16-045(3) (a)}.

c. Allow refunds only upon rejection of a final application and amend
current rules to make an additional processing fee unnecessary if
an applicant withdraws an application and reapplies later, unless
the cost of the facility increases. Similar to the current rule (OAR
340-16-045(3) {(c)), the proposed rule amendment would not penalize
an applicant for withdrawal and resubmittal of an application since
a second processing fee would not be required for resubmittal.

Alternatives b and ¢ were chosen by the Department because they are
consistent with statutory authority and provide fairer treatment to the
applicant.
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During development of these proposed rules, assistance was sought from the air
and water quality, solid waste, and noise control divisions of the Department;
the Asscciation of Oregon Industries; the Oregon Envirommental Council; the
Department of Revenue; and the Oregon Attorney General's Office. Comments were
received from all Department divisions and the Association of Oregon Industries.
These comments were incorporated into the proposed rule amendments as
appropriate.

Summation

1. The Commission adopted pollution control tax credit rules June 29, 1984,

2. Through application of the current rules, the Department has determined
that certain provisions of the rules impose unnecessary restraints on
applicants for preliminary certification. The proposed rule amendments
would eliminate these problems.

3. The Legislative Counsel has determined that portions of the rules related
to fees need to be amended to bring them within the scope of the enabling

legislation. The proposed rule amendments would eliminate these problems,

Director's Recommendation

Based on the summation, it is recommended that the Commission adopt the proposed
Pollution Control Tax Credit Rule Amendments, Chapter 340, Division 16,

Fred Hansen
Director

Attachments: I Statement of Need for Rules
II Statement of Land Use Consistency
III Public Notice of Rule Amendments Adoption
IV Hearing Officer's Report
V Proposed Amendments to Chapter 340, Division 16
VI Letter to DEQ from Legislative Counsel

Maggie Conley:d

229-6408 )
February 12, 1985

MD1555



ATTACHMENT I
Agenda Item No.
March B8, 1985 EQC Meeting

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF AMENDING )
OAR CHAPTER 340, ) STATEMENT OF NEED FOR RULES
DIVISION 16 )

Statutory Authority:

Amendment of the Pollution Control Tax Credit Rules is consistent with
enabling legislation, ORS 468.150 to 468,.190.

Need for Rule Amendments:

Threough application of the current rules, it has been determined that
certain provigions of the rules impose unnecessary restraints on applicants
for preliminary certification. In addition, Legislative Counsel has
determined that portions of the rules needed to be amended to bring them
within the scope of the enabling legislation.

Principal Documents Relied Upon:

Existing state statute, ORS 468,150 to 468.190 and existing state rules
OAR Chapter 340-16-010 to 340-16-~050,

Fiscal and Economic Impact:

Amending the rules to allow construction of pollution control facilities
to begin within 30 days of filing an application for preliminary
certification, under certain circumstances, would probably allow more
applicants to bhe eligible for tax creditsg. Amending the rules to aliow
refund of processing fees only when an application for final certification
is rejected may result in more applicants losing part or all of their
processing fee under circumstances where they previously might have
received a refund. However, the Department has also proposed to amend

the rules so that applicants who withdraw their application and reapply
would not pay an additional processing fee unless the cost of the facility
increased. Also, if an application is not completed within 180 days of
the Department's request for additional information, the application is
rejected and the processing fee refunded.

The overall impact of the rule would not be significant or adverse to small

business.

MC:d
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Agenda Item No.

March 8, 1985 EQC Meeting

BEFORE THE ENVIRCNMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF AMENDING )
OAR CHAPTER 340, ) TAND USE CONSISTENCY
DIVISION 16 )

The proposal described appears to be consistent with all statewide planning
goals. Specifically, the rule amendments comply with Goal 6 hecause they
would provide tax credits for pollution control facilities, thereby
contributing to the protection of air, water and land resource quality.

Public comment on this proposal is invited and may be submitted in the
manner described in the accompanying Public Notice of Rules Adoption.

It is requested that local, state and federal agencies review the proposal
and comment on possible conflicts with their programs affecting land use
and with statewide planning goals within their jurisdiction. The
Department of Envirommental Quality intends to ask the Department of Land
Conservation and Development to mediate any apparent conflicts thereby
brought to its attention.

After public hearing, the Commission may adopt permanent rules identical
to the proposal, adopt modified rules on the same subject matter, or
decline to act. The Commission's deliberation should come on March 8,
1985 as part of the agenda of a regularly scheduled Commission meeting.

MC:d
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Oregon Department of Environmental Quality

A CHANCE TO COMMENT ON...

Pollution Control Tax Credit Rule Améndments Public Hearing

ATTACHMENT III w
Agenda Item No.
March 8, 1985 EQC Meeting

J

WHO IS
AFFECTED:

WHAT IS
PROPOSED:

WHAT ARE THE
HIGHLIGHTS :

HOW TO
COMMENT =

P.O. Box 1760
Portland, OR 97207

8/10/82

Date Prepared: November -14, 1984
Hearing Date: January 17, 1985
Comments Due: January 17, 1985

Amendment of the rules will affect people applying for pollution
control tax credits.

The DEQ proposes to adopt amendments to OAR Chapter 340, Division

16 to improve the the Pollution Control Tax Credit Rules (OAR 340-16-
010 through 340-16-050) go that requirements for applying for
pollution control tax credit are less restrictive and so the rules
are within the bounds of the enabling legislation.

Amendment of the rules would make the process for applying for
preliminary certification less restrictive.

Amendment of the rules would allow refund of the processing fee only
when the application is rejected.

Amendment of the rules would require the Department to reject an
application and refund the processing fee if the application is not
completed within 180 days of Department request for additional
information. Applicant would be allowed to reapply under these
circumstances,

Copies of the proposed rule amendments can be obtained from:

Sherry Chew

Management Services Division
P.0. Box 1760

Portland, OR 97207
Telephone: 229-6484
toll-free 1-800-452-4011

FOR FURTHER INFORMATION:

Contact the person or division identified in the public notice by calling 229-5696 in the Portiand area. To avoid
long distance charges from other parts of the state, call 4 and ask for the Department of
Environmental Quality. 1.800-452-401 &

Containg
Recyoled
Mataridls



WHAT IS THE
NEXT STEP:

ATTACHMENTS :

MD1558

Written comments should be sent to the same address by January 17,
1985. Verbal comments may be given during the public hearing
scheduled as follows:

3:00 p.m,

January 17, 1985
Room 1400

522 sW Fifth Avenue
Portland, Oregon

After the public hearing, the Environmental Quality Commission may
adopt rules identical to those proposed, modify the rules or decline
to act. The Commission's deliberations should come on March 8, 1985
as part of the agenda of a regularly scheduled Commission meeting.

Statement of Need for Rules (including Fiscal Impact)
Statement of Land Use Consistency



ATTACHMENT IV
Agenda Item No.

Environmental Quality CornmissSiorn  wvacch 8, 1985

DEQ-46

Mailing Address: BOX 1760, PORTLAND, OR 97207 EQC Meeting
VIGTOR ATIVEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
TO: Environmental Quality Commission DATE: February 10, 1885
FROM: Maggie Conley, Hearing Officer

SUBJECT: Report from Hearing held January 17, 1985

Proposed Peollution Control Tax Credit Rules

Summary of Procedure

Two pecple attended the hearing, which was held at 10:00 a.m. in Portland, 522 SW
Fifth, Room 1400. Maggie Conley, Intergovernmental Coordinator for DEQ, presided.
Also, attending from DEQ were Mike Downs and Sherry Chew from the Management
Services Division.

One person provided oral testimony at the hearing. One written comment was
received before the January 17, 1985 deadline.

Summary of Testimony

Oral

Tom Donaca, Associated Oregon Industries (AOI), testified in favor of the rule.
He supported the proposed amendments to OAR 340-16~020(1) {g) and (h) and agreed
with the attorney general's opinion related to processing fees. Donaca also
indicated AQOI's support of the amendments to OAR 340-16-015 which would exempt
certain preliminary certification applicants from waiting at least thirty days
after DEQ receives the application to construct the pollution control facility.

Written Testimony

Diane Perry, Crown Zellerbach, submitted written comments. She suggested
reordering and modifying OAR 340-16-015(b) and {c) to provide greater clarity

to the rule, Perry also suggested that the Department be allowed to withhold
revocation of a certificate as proposed in OAR 340-16-035 if the certificate
holder indicates in writing that the facility will be returned to operation within
five years, rather than three years as the rule now indicates., She also suggested
additional language which statez that "In the event the facility is not returned
to operation as indicated, the Department shall revoke the certificate."

MC:d
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" l CrownZellerbach

January 16, 1985

Ms. Maggie Conley

Intergovernmental Coordination Section
Department of Environmental Quality
P.0. Box 1760

522 S.WH. Fifth Avenue

Portiand, Oregon 97204

RE: Proposed rule changes, Pollution Control Tax Credits,
0AR Ch. 340, Div. 16

Dear Ms. Conley:

In order to provide greater clarity to the rule, we propose that changes
to 0AR 340-16-015 (b} and (c) be reordered and modified as indicated on
the attached mark up of the proposed rule.

We further propose that the Department be allowed to withhold revocation
of a certificate, as proposed in QAR 340-16-035, if the certificate
holder indicates in writing that the facility will be returned to
operation within five years. Five years is a reasonable planning
horizon. Added to this subsection should be the following:

"In the event the facility is not returned to operation as indicted,
the Department shall revoke the certificate."

Thank you for the opportunity to comment on these rules.
Sincerely,
' 24¢

C. Dianne Perry
Public Affairs Manager, Qregon

30208/bb

Attachment

cc: W.B. Freck

1500S.W. First Avenue, Portiand OR 97201
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preliminary ceprtificatisn with the Department »f Enviromental Quality

30 days before the commencement of erection, construction or
installation of the facility. The application shall be made 2n a

farm provided by the Departﬁent. The preliminary ceptificate need not be

issued prior to constructiosn for compliance with this requirement.

((b) The application shall be considered filed 30 days after the Department

has received the application.]

e

Q. 9(5,[ )] If
2f congtruction [construction commenced before the applicatiosn is

and the 'wfnﬁmew%— has not nohped 1 dpglicant n wnt nc‘—hﬂak theo

/ filed]q\the application will be rejected as incomplete due to cxfyalxiliflh

1\S‘C£L&Fﬂ€t

[

-

»

\ ‘ failure to comply with ORS 465.175(1) and OAR 340-16-015(a).

{d) ({d)] The Commissinn may waive the filing of the applicatiocn if it finds
the filing inappropriate because special circumstances render the
filing unreascnable and 1if it finds such facility would otherwise

quatify for tax credit certification pursuant to QRS 468.150 to
468,190,

NOTE: Underlined material i3 new. Bracketed't ] material ia deleted.
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Attachment V

Agenda Item No.

March 8, 1985
EQC Meeting

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matter of Modifying
OAR 340-16-010, 340-16-015,
340~-16-020, 340-~16-035, and
340-16-045

Proposed Modification

340~16-015 PURPOSE

The purpose of these rules is to prescribe procedures and criteria to be
used by the Department and Commission for issuahce of tax credits for
pollution control facilities. These rules are to be used in connection
with ORS 468.150 to 468.190 and apply only to facilities on which
construction has been completed after December 31, 1983, except where
otherwise noted herein,

340-16=010 DEFINITIONS

(1) "Circumstances beyond the control of the applicant" means facts,
conditions and circumstances which applicant's due care and diligence
would not have avoided.

(2} "Commencement of erection, construction or installation" means the
beginning of a continuous program of on-site construction, erection

or modification of a facility which is completed within a reasonable
time, and shall not include [including] site clearing, grading,

dredging, landfilling or similar physical change made in preparation
for the facility.
(3) "Commission" means Environmental Quality Commission.

{(4) *"Department™ means Department of Environmental Quality.

(5) T"Facility™ means a pollution control facility.

NOTE: Underlined material is new. Bracketed [ ] material is deleted.
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(6)

(7)

(8}

(92
(10

(11)

(12)

"Like~for-like replacement cost™ means the current price of providing
a new facility of the same type, size and construction materials as

the original facility.

"Principal purpose" means the mosi{ important or primary purpose. Each
facility may have only one principal purpose,

"Reconstruction or replacement means the provision of a new facility
with qualities and pollution control characteristics equivalent to the
original facility. This does not include repairs or work done to
maintain the faecility in good working order,

"Sole purpose" means the exclusive purpose.

"Special circumstances™ means emergencies which call for immediate
erection, construction or installation of a facility, cases where
applicant has relied on incorrect information provided by Department
personnel as demonstrated by letters, records of conversations or
other written evidence, or similar adequately documented circumstances
which directly resulted in applicant's failure to file a timely
application for preliminary certification. Special circumstances
shall not include cases where applicant was unaware of tax credit
certification requirements or applied for preliminary certification
in a manner other than that prescribed in 340-16-015(1).

"Substantial completion" means the completion of erection,
installation, modification, or construction of all elements of the
facility which are essential to perform its purpose.

"Useful life" means the number of years the claimed facility is
capable of operating before replacement or disposal.

340-16-015 PROCEDURES FOR RECEIVING PRELIMINARY TAX CREDIT CERTIFICATION

(1)
(a)

[(b)

NCTIE:

Filing of Application

Any person proposing to apply for certification of a pollution control
facility pursuant to ORS 468.165, shall file an application for
preliminary certification with the Department of Environmental Quality

30 days before the commencement of erection, construction or

installation of the facility. The application shall be made on a

form provided by the Department. The preliminary certificate need not be
issued prior to construction for compliance with this requirement.

The application shall be considered filed 30 days after the Department
has received the application.]

Underlined material is new. Bracketed [ ] material is deleted.
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(b) [(e)] If the application is filed less than 3 3 before co ncemen

L{o) [(d)]

{d) [(e)]

{e) [(£)]

) [(g)]

of construction [construction commenced before the application is
filed], the application will be rejected as incomplete due to

failure to comply with ORS 465.175(1) and OAR 340-16-015{(a).

However, if the Department reviews the application within 30 days

of filing, and finds it complete, the Department shall notify the
applicant in writing that the application is complete and ready

for processin and that the applicant ma roceed wit nstruction
ithout waitin days and without bein ejecte S inconmplete

The Commission may walve the filing of the application if it finds
the filing inappropriate because special circumstances render the
filing unreascnable and if it finds such facility would otherwise
qualify for tax credit certification pursuant to ORS 468.150 fo
468.190.

Within 30 days of the filing of an application the Department shall
request any additional information that applicant needs fo submit
in order for the application to be considered compiete, After
examination thereof, the Department may request corrections and
revisions to the plans and specifications. The Department may,
also, require any other information necessary to determine whether
the proposed construction is in accordance with Department statutes,
rules and standards,

The application shall not be considered complete until the
Department receives the information requested and notifies the
applicant in writing that the application is complete and ready
for processing. However, if the Department does not make a timely
request pursuant to subsecticn (d) above, the application shall

be deemed complete 30 days after filing [on the date it is
considered filed].

Notice of the Department's recommended action to deny an application
shall be majled at least seven days before the Commission meeting
where the application will be considered unless the applicant waives
the notice requirement in writing.

{2) Approval of Preliminary Certification

{(a) If the Department determines that the proposed faclility is eligible
it shall issue a preliminary certificate approving the erection,
construction or installation within 60 days of receipt of a completed
application., It 1s not necessary for this certificate to include
a determination of the full extent a facility is eligible for tax
credit.

NOTE:

MD1560

Underlined material is new. Bracketed [ ] material is deleted.
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(b)

(c)

(3)

(4)

If within 60 days of the receipt of a completed application, the
Department fails to issue a preliminary certificate of approval and
the Commission fails to issue an order denying certification, the
preliminary certificate shall be considered to have been issued.
The construction must comply with the plans, specifications and any
corrections or revisions thereto, if any, previously submitted.

Issuance of a preliminary tax credit certification does not guarantee
final tax credit certification.

Denial of Preliminary Certification

If the Department determines that the erection, construction or
installation does not comply with the Department statutes, rules and
standards, the Commission shall issue an order denying certification
within 60 days of receipt of a completed application.

Appeal

Within 20 days from the date of mailing of the order the applicant
may demand a hearing. The demand shall be in writing, shall state
the grounds for hearing and shall be mailed to the Director of the
Department. The hearing shall be conducted in accordance with the
applicable provisions of ORS 183.310 to 183.550.

340-16-020 PROCEDURES FOR RECEIVING FINAL TAX CREDIT CERTIFICATION

(1)
(a}

(b)

(e)

(d)

(e)

Filing of Application

A written application for final tax credit certification shall be
made to the Department on a form provided by the Department.

Within 30 days of receipt of an application, the Department shall
request any additional information that applicant needs to submit
in order for the application to be considered compiete., The
Department may also require any other information necessary to
determine whether the construction is in accordance with Department
statutes, rules and standards,

An application shall not be considered filed until all reguested
information is furnished by the applicant, and the Department notifies
the applicant in writing that the application is complete and ready
for processing.

The application shall be filed within two years of substantial
completion of construction of the facility. Failure to file a timely
application shall make the facility ineligible for tax credit
certification,

The Commission may grant an extension of time to file an application
if circumstances beyond the control of the applicant would make a
timely filing unreasonable.

MD1560 (2/85) ~4-



An extension shall only be considered if applied for within two years
of substantial completion of construction of the facility. An
extension may be granted for no more than one year. Only ohe

An application may be withdrawn and resubmitted by applicant at any
fime within two years of substantial completion of construction of
the facility without paying an additional processing fee, unless the
cost of the facility has inereased. An additional processing fee
shall be calculated by subtracting the cost of the faellity on the
original application from the cost of the facility on the resubmitted
application and multiplying the remainder by one-half of one percent.

If the Department determines the application is incomplete for

processing and applicant fajls to submit requested information within
180 days of the date when the Department reduested the information,

the applicatio ill be rejected nless a icant reguests ip writin

Notice of the Department's recommended action on the application shall
be mailed at least seven days before the Commission meeting where the
application will be considered unless the applicant waives the notice
reguirement in writing. The Commission shall act on an application
for certification before the 120th day after the filing of a complete
application. The Commission may consider and act upon an application
at any of its regular or special meetings. The matter shall be
conducted as an informal public informational hearing, not a contested
case hearing, unless ordered otherwise by the Commission.

Iff the Commission determines that the facility is eligible, it shall
certify the actual cost of the facility and the portion of the actual
cost properly allocable to pollution control, resource recovery

or recycling as set forth in ORS 468.190. Each certificate shall

No determination of the proportion of the actual cost of the facility
to be certified shall be made until receipt of the application.

If two or more facilities constitute an operational unit, the
commission may certify such facilities under one certificate.

A certificate is effective for purposes of tax relief in accordance
with ORS 307.405, 316.097 and 317.116 if erection, construction or
installation of the facility was begun before December 31, 1988.

(f)
extension may be granted.
(g}
{h)
additional time to submit requested information.
{(2) Commission Action
(a)
(b) Certification
(A)
bear a separate serial number for each such facility.
(B)
(c)
(D)
NOTE:

Underlined material is new. Bracketed [ ] material is deleted.
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(E) Certification of a pollution control facility qualifying under ORS
468.165(1) shall be granted for a period of 10 consecutive years. The
10=year period shall begin with the tax year of the person in which
the facility is certified under this section. However, if ad valorem
tax relief is utilized by a corporabtion organized under ORS Chapter
61 or 62 the facility shall be exempt from ad valorem taxation, to
the extent of the portion allocable, for a period of 20 consecutive
years from the date of its first certification by the Commission.

(F) Portions of a facility qualifying under ORS #68.165(1)(c) may be
certified separately under this section if ownership of the portions
is in more than one person. Certification of such portions of a
facility shall include certification of the actual cost of the portion
of the facility to the person receiving the certification. The actual
cost certified for all portions of a facility separately certified
under this subsection shall not exceed the f{otal cost of the facility
that would have been certified under one certificate. The provisions
of ORS 316.097(8) or 317.116 whichever is applicable, shall apply to
any sale, exchange or other disposition of a certified portion to
a facility.

(¢) Rejection

If the Commission rejects an application for certification, or
certifies a lesser actual cost of the facility or a lesser portion

of the actual cost properly allocable to pollution conirol, resource
recovery or recycling than was claimed in the application for
certification, the Commission shall cause written notice of its
action, and a concise statement of the findings and reasons therefore,
to be sent by registered or certified mail to the applicant within
120 days after the filing of the application, Failure of the
Commission to act constitutes rejection of the application.

(3) Appeal

If the application is rejected for any reason, or if the applicant

is dissatisfied with the certification of actual cost or portion of
the actual cost properly alloeable to poliution control, resource
recovery or recycling, the applicant may appeal from the rejection

as provided in ORS 468.110. The rejection of the certification is
final and conclusive on all parties unless the applicant takes an
appeal therefrom as provided in ORS 468.110 before the 30th day after
notice was mailed by the Commission.

340-16-025 QUALIFICATION OF FACILITY FOR TAX CREDITS

{1} *®Pollution control facility"™ or "facility" shall include any land,
structure, building, installation, excavation, machinery, equipment
or device, or alternative methods for field sanitation and straw
utilization and disposal as approved by the Field Burning Advisory
Committee and the Department, or any addition to, reconstruction of

MD1560 (2/85) -6



or improvement of, land or an existing structure, building,
installation, excavation, machinery, equipment or device reasonably
used, erected, constructed or installed by any person, which will
achieve compliance with Department statutes and rules or Commission
orders or permit conditions, where applicable, if:

(a) The principal purpose of the facility is to comply with a reqguirement
imposed by the Department, the Federal Environmental Protection Agency
or regional air pollution authority to prevent, confirol or reduce air,
water or noise pollution or solid or hazardous waste or to recycle or
provide for the appropriate disposal of used oil; or

(b) The sole purpose of the facility is to prevent, control or reduce
a substantial gquantity of air, water or noise pollution or solid or
hazardous waste or to recycle or provide for the appropriate disposal

of used oil.

(2) Such prevention, control or reduction required by this subsection
shall be accomplished by:

{(a) The disposal or elimination of or redesign to eliminate industrial
waste and the use of treatment works for industrial waste as defined
in QRS 468.700;

{(b) The disposal or elimination of or redesign to eliminate air
contaminants or air pollution or air contamination sources and the
use of air cleaning devices as defined in ORS 468.275;

{c) The substantial reduction or elimination of or redesign to eliminate
noise pollution or noise emissicn sources as defined by rule of the

commission;

(d) The use of a resource recovery process which obtains useful material
or energy resources from material that would otherwise be solid waste
as defined in ORS 459,005, hazardous waste as defined in ORS 459.410,
or used oil as defined in ORS 468.850;

(e) Subsequent additions to a solid waste facility, made either to an
already certified facility or to an operation which would have
qualified as a facility but for the fact that it was erected,
constructed or installed before January 1, 1973, which will increase
the production or recovery of useful materials or energy over the
amount being produced or recovered by the original facility whether
or not the materials or energy produced or recovered are similar to
those of the coriginal facility.

(f) The treatment, substantial reduction or elimination of or redesign
to treat, substantially reduce or eliminate hazardous waste as defined

in ORS 459.410; or

(g) Approved alternative field burning methods and facilities which shall
be limited to:

MD1560 (2/85) ~7=



(A) Equipment, facilities, and land for gathering, densifying, processing,
handling, storing, transporting and incorporating grass straw or straw
based products which will result in reduction of open field burning;

{B) Propane flamers or mobile field sanitizers which are alternatives
to open field burning and reduce air quality impacts; and

(C) Drainage tile installations which will result in a reduction of grass
seed acreage under production.

(3) "Pollution control facility" or "facility" does not include:
(a) Air conditioners;
(b) Septic tanks or other facilities for human waste;

{c) Property installed, constructed or used for moving sewage to the
collecting facilities of a public or quasi-public sewerage system;

(d) Any distinct portion of a solid waste, hazardous waste or used oil
facility that makes an insignificant contribution to the purpose of

utilization of solid waste, hazardous waste or used oil including
the following specific items:

(A} Office buildings and furnishings;
(B) Parking lots and road improvements;
(C) Landscaping;

(D) External lighting;

(E) Company signs;

(F} Artwork; and

(G) Automobiles.

(e) Facilities not directly related to the operation of the industry or
enterprise seeking the tax credit;

(f) Replacement or reconstruction of all or a part of any facility for
which a pollution control facility certificate has previously been

issued under ORS 468.170, exXcept:

(A} If the cost to replace or reconstruct the facility is greater than
the like-for-like replacement cost of the original facility due to
a requirement imposed by the depariment, the federal Environmental
Protection Agency or a regional air pollution authority, then the
facility may be eligible for tax credit certification up to an amount
equal to the difference between the cost of the new facility and the
like~for-like replacement cost of the original facility; or
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(BY If a facility is replaced or reconstructed before the end of its
useful life then the facility may be eligible for the remainder of
the tax credit certified to the original facility.

(4} Any person may apply to the commission for certification under CORS
468.170 of a pollution control facility or portion thereof erected,
constructed or installed by the person in Oregon if:

(a) The air or water pollution control facility was erected, constructed
or installed on or after January 1, 1967.

(b) The noise pollution control facility was erected, constructed or
installed on or after January 1, 1977.

(c) The solid waste facility was under construction on or after January 1,
1973, or the hazardous waste, used oil, resource recovery, or
recycling facility was under construction on or after October 3, 1979,
and if:

(A) The facility's principal or sole purpose conforms to the requirements
of ORS 468.155(1);

(B) The facility will utilize material that would otherwise be solid waste
as defined in ORS 459.005, hazardous waste as defined in ORS 459.410
or used o0il as defined in ORS 468.850:

(i) By burning, mechanical processing or chemical processing; or

(ii) Through the production, processing, presegregation, or use of:

(I} Materials for their heat content or other forms of energy of or from
the material; or

(I1) Materials which have useful chemical or physical properties and which
may be used for the same or other purposes; or

(III)Materials which may be used in the same kind of application as its
prior use without change in identity;

(C) The end product of the utilization is a usable source of power or
other item of real economic value; ‘

(D) The end product of the utilization, other than a usable source of
power, is competitive with an end product produced in another state;
and

(E) The Oregon law regulating solid waste imposes standards at least
substantially equivalent to the federal law.

(d) The hazardous waste control facility was erected, constructed or
installed on or after January 1, 1984 and if':

(A) The facility's principal or sole purpose conforms to the requirements
of ORS 468.155(1) and
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(B) The facility is designed to treat, substantially reduce or eliminate
hazardous waste as defined in ORS 459.410.

(5) The Commission shall certify a pollution control, solid waste,
hazardous waste or used oil facility or portion thereof, for which
an application has been made under ORS 468.165, if the Commission
finds that the facility:

(A} Was erected, constructed or installed in accordance with the
requirements of ORS 468.165(1) and 468.175;

(B) 1Is designed for, and is being operated or will operate in accordance
with the requirements of ORS 468.155; and

(C) Is necessary to satisfy the intents and purposes of and is in
accordance with the applicable Department statutes, rules and

standards.

340-16~030 DETERMINATION OF PERCENTAGE OF CERTIFIED FACILITY COST
ALLOCABLE TC PCLLUTION CONTROL

(1) Definitions

{(a) vAnnual operating expenses" means the estimated costs of operating
the claimed facility ineluding labor, utilities, property taxes,
insurance, and other cash expenses, less any savings in expenses
attributable to installation of the claimed facility. Depreciation,
interest expenses, and state and federal taxes are not included.

(b) "™Average annual cash flow" means the estimated average annual cash
flow from the claimed facility for the first five full years of
operation calculated as follows:

(A) Calculate the annual cash flow for each of the first five full years
of operation by subtracting the annual operating expenses from the
gross annual income for each year and

{(B) Sum the five annual cash flows and divide the total by five. Where
the useful life of the claimed facility is less than five years,
sum the annual cash flows for the useful life of the facility and
divide by the useful life.

(e) "Claimed facility cost" means the actual cost of the claimed facility
minus the salvage value of any facilities removed from service,

{d) "Gross annual income" means the estimated total annual income from
the claimed facility derived from sale or reuse of recovered materials
or energy or any other means.

(e) mSalvage value" means the value of a facility at the end of its useful

life minus what it costs to remove it from service., Salvage value can
never be less than zero.
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(2)

(a)

(b)
(c)

(d}

(e)

(3)

(a)

(b)

(e}

(d)

(%)

(5}

(6)

(a)

In establishing the portion of costs properly allocable to the
prevention, control or reduction of air, water or noise pollution
or solid or hazardous waste or to recycling or properly disposing
of used oil for facilities qualifying for certification under ORS
468.170, the Commission shall consider the following factors, if
applicable:

The extent to which the facility is used to recover and converit waste
products into a salable or usable commodity;

The estimated annual percent return on the investment in the facility;

The alternative methods, equipment and costs for achieving the same
pollution control objective;

Related savings or increase in costs which occur or may occur as a
result of the installation of the facility; or

Other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention,
control or reduction of air, water or noise pollution or solid or
hazardous waste or to recycling or properly disposing of used oil.

For facilities that have received preliminary certification and on
which construction has been completed before January 1, 1984, the
pertion of actual costs properly allocable shall be:

Eighty percent or more.

Sixty percent or more but less than 80 percent.

Forty percent or more but less than 60 percent.

Twenty percent or more but less than 40 percent.
Less than twenty percent,

For facilities on which construction has been completed after
December 31, 1983, the portion of actual costs properly allocable
shall be from zerc to 100 percent in increments of one percent., If
zero percent, the Commission shall issue an order denying
certification,

In considering the factors listed in 340-16-030 to establish the
portion of costs allocable to pollution control, the Commission will
use the factor, or combinaticn of factors, that results in the
smallest portion of costs allocable.

When the estimated annual percent return on investment in the
facility, 340-16-030(2)(b}, is used to establish the portion of costs
allocable to pollution control, the following steps will be used:

Determine the claimed facility cost, average annual cash flow and
useful life of the claimed facility.
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(b) Determine the return on investment factor by dividing the claimed
facility cost by the average anmnual cash flow.

{¢) Determine the annual percent return on investment by using Table 1.
At the top of Table 1, find the number equal to the useful life of
the claimed facility. In the column under this useful 1life number,
find the number closest to the return on investment factor. Follow
this row to the left until reaching the first column. The number
in the first column is the annual percent return on investment for
the claimed facility. For a useful life greater than 30 years, or
percent return on investment greater than 25 percent, Table 1 can
be extended by utilizing the following equation:

I = t=(1+i)=0
i

Where: I is the return on investment factor.
i is the annual percent return on investment.
n is the useful life of the claimed facility.

(d) Determine the reference annual percent return on investment from
Table 2. Select the reference percent return from Table 2 that
corresponds with the year construction was completed on the claimed
facility. For each future calendar year not shown in Table 2, the
reference percent return shall be the five-year average of the rate
of return before taxes on stockholders' equity for all United States
manufacturing corporations for the five years prior to the calendar
year of interest.

(e) Determine the portion of actual costs properly allocable to pollution
control from the following equation:

{PA = RR - Rp X 100%
Ry .
[PA = BRROI - ROT X 100%
RROI A

Where: Pp 1is the portion of actual costs properly allocable to
pollution control in percent, rounded off to the nearest
whole number.

ROI [Rp] is the annual percent return on investment from Table 1.

BROI [Ry] is the reference annual percent return on investment from

Table 2.

If ROI [Rp] is greater than or equal to RROI [Rgr], then the portion of actual
costs properly allocable to pollution conirol shall be zero percent.

NOTE: Underlined material is new. Bracketed [ ] material is deleted.
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.TABLE 1
RETURN ON INVESTMENT PERCENTAGE
BASED ON R.0.I. FACTOR (FACILITY COSTY/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEW FACILITY
01706784
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Aadal. 11 12 13
0.00 11.000 12.000 13.000
0.25 10.837 11.807 42.775
0.50 10.677 11,619 12.55&
D.75  10.521 11.435  12.342
1.00 10.388  11.255 12.134
1.25  10.218 11.079  11.930
1.5C  10.67% 10.908 11.732

. 1,75 9.927  10.740 11.53E
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T 2.00 9.787  10.575  11.34¢
2.25 9.649  10.415  11.164
2.50 9.514  10.258  10.933
2.75 9.332  10.106 10.807
3.00 9.253 9.954  10.635
3.25 9.126 9.807  10.467
3.50 9.002 9.663  10.303
3,75 3,880 9.523 10.142
.00 §.750 9.385 9.92%
4,25 3,644 9.250 9,233
40.5C 2,523 9.119 9.653
4.75 2,417 8.590 Q.537
S5.006 3.30% 3.5632 ?.394
$.25 3.19% 3.740 9.254
5.50 8.0973 3.619 9.117
5.75 7.989 2.500 8,931
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124561 13.166  13.754
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12.094 12.651 13.19%
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TASLE 1

RETURN ON INVESTMENT PERCENTAGE

BASED ON R.0.I. FACTOR (FACILITY COST/AVRG., ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEW FACILITY

01706784
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RETURN ON INVESTMENT PERCENTAGE
BASED OM R.0.I. FACTOR (FACILITY CCST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LTIFE OF THE NEW FACILITY
01706784
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6425 7.737 8.270 8.725 9.153 ' 9.556 7935 10.291. 10.027  10.943 11.241
6.50 7.689 8.159 8.4600 7.014 9.403 9.768 10.111% 10.432 ~10.735 11.01¢9
6.75 7.593 8.050 Bob77 §.878 9.253 9.605 ?.935 10.243 10.532 10.803
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11.5C 5.070 6e341 6.582 ¢.301 6.997 7.172 7.329 7T+470 7.5%96 7.710

11.75. 6.003 6.267 64503 €.714. 6.903 7.072 7.223 7.353 7.450 7.548
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RETURN ON INVESTMENT PERCEMNTAGE :
BASED ON R.G.I. FACTOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEW FACILITY
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£.00 11.764 12.042 12.303 124550 12.783 13.003 13.211 13.400 12.591 13.745
6.25 11.521 11.78¢4 12.032 12.266 ¢ 12.485 12.692 12.887 13.070 13.242 13.404
6.50 11.285 11.535 11.770 11.991 12.198 . 12.392 12.575 12.746 12.907 13.059
6.75 11.057 11.2%94 11.517 11.725 11.921 . 12.104 12,275 - 12.436 12.58¢6 12.727

7.00 10.836 11.061 11.272 11.469 11.4654 11.826 11.9387 12.137 12.278 12,409
7.25 10.621 10.836 11.036 11.222 11.396 11.558 11.709 11.850 11.931 12.104
7.590 10.413 10.4617 10.807 10,983 11.147 11.297 11.441 11.573 11.696 11.810
775 10.212 10.406 10.585 10.752 10.907 11.050 11.184 11.307 11.422 11.529

8.00 10.017 10.201 10.371 10.529 10.675 10.310 10.93% 11.0%51 11.158 11.258
B.25 9.827 10.002 10,164 10.313 10.451 10.578 10.69¢ 10.804 10.905 iC.997
3.50 J.644 9.510 9.963 19.104 10.234 10.354% 10.465 - 10.566 10.56¢0 10.747
8.73 9.465 F.623 F.76% 9.302 10.025 10.133 10.242 10.337 10.425 10.5006

?.00 9.292 P2 9.580 3.707 ?.823 9.92% 10.027 10.110 10.19¢8 10.274
9.25 9.124 F.267 ?.39¢E 2.517 9.627 9.727 9.819 9.903 9.980 13.050
9.50 8.961 92.097 = 9.221 Y.334 9.438 ?.532 ?.618 ?.697 9.769 9.835
.75 8.803 8.932 7.049 ?.157 . %.254 9.343 9.425 Fea9s 95056 P.627
10.00 8.5649 3.772 8.83%2 3.985 9.077 9.161 9.237 7.307 $.370 Q.427
10.25 B.499 8.616 8.722 8.318 8.905 8.984 9.056 ¥.121 9.130 94234
19.50 B.354 8.465 Ba566 B.557 8.739 3.814 3.831 8.94¢2 B.997 9.047
13.75 8.212 8.318 8.414 £.5900 8.578 8.643 8.712 3.769 8.821 B.568
11.00 8.075 2.174 §.266 8,348 B.422 8.488 B.548 - B.602 B.4650 3.694
11.25 7.941 3.637 §.123° 8,01 8.270 8.333 - B.339 3.440 o435 8.525
11.50 7.311 7.903 7.984 5.058 8.124 8.133 8.236 3.2335 Ba326 E.364
11.75 74685 7T.772 7.850 7.919 7.981 8.037 2,037 3.131 8.171 8.207
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BASED ON R,0.I. FACTOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE MEJ FACILITY
01706784
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EXPECTED USEFUL LIFE IN YEARS
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R.0.1. 1 2 3 4 5 6 7 8 9 10
12.00 0.893 1.690 2.402 3.037 3.605 f. 1M1 4.564 b.768 5.328 54650
12.25 0.891 1.685 2.392 3.021 + 3,583 4.082 £.528 4.925 5.278 5.593
12.50 0.889 1.679 2.331% 3.006 3.561 4,054 bab92 4.882 5.228 5.5%0

-bz T~

16.75 0.857 1.590 2.219 2.757 3.218 3.4613 3.951 4.241 L.48¢ 4,701
17.00 0.855 1.585 2,210 2.743 3.199 3.589 3.922 4,207 4.451 L.6579
17.25 0.853 1.580 2.201 2.730 3.181 3.566 3.894 4.174 4.413 b 617
17.50 0.551 1.575 2.192 2.716 3,163 3.543 3.B65 Le142 h.37¢6 b.575
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TABLE 1
RETURN ON INVESTMENT PERCENTAGE
9ASED OH R.O0.I. FACTOR {FACILITY COST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEW FACILITY
01706784
EXPECTED USEFUL LIFE IN YEARS
z - me wo dm de Em e ad e A G B A M VR A R M M A G g S R MR R W B RO G ool ol M B AT a0 ap e ap ul e en O WS e AR S A G S M R S NI o AR e o e
R.0.1, 11 12 13 14 15 i6 17 18 19 20
12.00 5.938 6,194 6.424 6.628 6.811 6.974 7.120 7,250 7:366 Th69
12,25 5.873 6.123 6,346 6566 1 6.721 5.5678 7.019 7.143 7.255 74354
12.50 5.810 6.053 6.270 6abb62 6.633 6. 785 6.920 7.040 7.147 7.241
12.75 5.748 5.985 6.195 6381 6547 6.693 6.823 6.939 7.041 7.132
13.00 5.687 5.918 6.122 6.302 £.462 §.604 5.729 $.840 6.938 7.025
13.25 5.627 5.852 6.050 6.225 $.380 $.5106 6.637 6.743 &.5837 6.921
13.50 5.568 5.787 5.979 6.149 $.299 6.431 64547 6.649 6.739 £.819

ﬁ 13.75 5.510 5.723 5.910 6.075 6.220 64347 6.459 6.557 be644 6.720

= .

' 14,00 5.453 5.660 5.542 6,002 6.142 6.265 £.373 6.467 6.550 o.oZ}
14425 5.397 5.599 5.774 5.931 5.066 6.185 6.289 6.380 5.459 6.529
14.50 S5.341 5.538 5.710 5.861 $5.992 6,100 6e206 6a294 6.370 6.437
14.75 5.287 5.479 5.046 5.792 5.919 6.029 6.126 6,210 6.2383 6.347
15.00 5.23%4 5.421 5.583 5.72 5.247 5.954 6,047 6,128 b.198 £.25%
15.25 5.181 5.363 $.521 5.658 - 5,777 5.831 5.970 6.048 6.113 6.174
15.50 5.13C 5.307 5.451 5.5%4 5.73% 5.803 5.895 5.969 6.034 6.090
15.75 5.079 5.252 5.4601 5.530 5.6%41 5.738 5.921 5,893 54755 6.009
16.00D 5.02% 5.197 5.362 5463 5.575 5.663 S.749 5.313 5.877 5.929
16.25 4.979 5.%44 5.285 5,40¢ 5.511 5.601 5.678 5.745 5.830¢ 5.851
15.50 L.93%1 5.091 5.222 5.346 S5.447 5.534 5.607 5.673 5.728 5.77%
16.75 4,883 5.639 5.173 5.257 5.385 S.469 5.541 5.5603 544635 5.7090
17,00 4.3836 4.988 5.118 5.229 5.324 5,405 Saais 5.524 5.584 5.628
1725 4£.790 4,938 5.065 5.172 5.26% 5.343 5.410 5.467 5.515 5.557
17.50 4.745 4.889 5.012 5.147 5.206 5.281 56346 5.401 5.447 5.487
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RETURN ON INVESTMENT PERCENTAGE
BASED ON R.O.I. FACTYOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AMD THE EXPECTED USEFUL LIFE OF THE Necw FACILITY
01/706/84
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EXPECTED USEFUL LIFE IN YEARS

13.25 6.994 7.C59 7.116 7.166 7.211 7.250 7.285 7.316 7.343 7.367

. 13.590 6.889 6.951 7.005 7.053 7.095 7.132 7.165 7.194 7.219 7.262

e 13,75 6,787 6.845 6.597 6.962 6£.932 7.017 7.048 7.075 7.099 7.120

=3

k 14.00 6.587 5.743 6.792 6.835 6.873 6.906 6.935 6.561 6.983 7.003
14.25 6.590 6.643 6.630 6.731 6.766 6.798 6.825 6,869 6.5%70 6.589
14.50 £.495 6.546 6590 6.629 6.663 6.693 6.718 5.741 o701 0.778
14.75 5,403 6451 6.a93 6.520 5,562 54590 6.615 6,636 6.654 €.670
15.00 6.312 6.359 6.399 5,434 b6.466 6.491 6.514 §.534 6.551 6.566
15.25 64225 6.269 6.307 6.340 6.369 6,394 6.415 6.634 $.650 0.465
15.50 6.139 6.181 6.217 6.249 6,276 6.299 6.320 6.337 54353 H.36%

16.25 5.893 5.930 5.961 5.788 6.011 6.031 6.045 §.063 6.076 €.087
16.50 5.815 5.850 5,880 5.905 5.927 5.945 5.962 5.976 5.7818 5.999
1675 5.739 5.772 5.801 5.825 5846 5.864 5.879 5.892 5.903 5.913
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RETURN ON INVESTMENTY PERCENTAGE

BASED ON R.0.I. FACTOR (FACILITY CCST/AVRG. ANNUAL CASH FLOW)

AND THE EXPECTED USEFUL LIFE OF THC NEW FACILITY
01706784
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2.131 2.526 3.041 3.38¢ 31,680 3.925
2,123 2.613 3.024 3,167 31.655 5.895
2.115 2.50% 3.007 3.344 3.629 3,866
2.106 2.589 2.991 3,326 3.605 3.837

2.074 24540 2.9 3.245 3.508 3.726
2.066 £.529 2.910 3.225 3.434 3.699
2.05¢8 2517 2.895 5.205 3.461 3.e72
2.05¢ 2.305 2,879 3.18¢6 3.438 5.645
2.042 2494 2.564 3.167 3.41¢6 3.619
2.034 2.48¢ 2.848 3.148 3.393 3,593
2.027 2.471 2.833 3.129 3.371 3.568
2.01% 2.457 2.818 3.111 3.347 3.543
2.011 2.%48 2:203 -3.092 3.327 3.518
2.004 24437 2.789 3.074 « 205 3,493
1.99¢ 2,426 2.774 3.056 3.284 3,469
1.939 2.415 24760 3.038 2.263 3.445
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- TABLE 1
RETURN ON INVESTMENT PERCENTAGE
BASED ON R.0.I. FATTOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AMD THE EXPECTED USEFUL LIFE OF THE NEW FACILITY
01/705/84

A e P T - - - e - 4 P T et T T T T
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R.Q,1. 11 12 13 14 15 16 17 18 19 20
18.00 4.656 4,793 £.910 5.008 5.092 50,162 5.282 5.273 5.316 5.353
18425 £.613 4,746 4,860 be955 ¢ 5.036 5.105 5.162 5.211 5.253 5.288
18.59 £.570 4.700 4.810 4.903 4,982 5.048 5.104 5.151 5.191 5.224

1

§ 19.50 b.606 £.523 4.622 4,705 Lo774 4,832 4.880 4,921 4.954 4.933

i 19.75 4.366 4.481 4.577 4,657 4,724 4.780 4.827 4.B06 4.898 4.926
20.00 4.327 bo439 6£.533 4.611 46753 4,730 ba?7% 4 €12 4.843 4.370
20.25 4.289 4,398 £.489 4.565 L.628 t.680 La7c3 4.760 4.790 4.8515
<0.50 4.251 4.358 Lobgé 4.520 4+581 4.631 La673 4,708 L7737 4.761

21.25 4.141 4.240 4321 b.389 bodbd 4,490 $.528 4.559 4.535 L8606
21.50 4.105 4.202 4231 §.347 L.401 4,645 4.431 4.511 4.52¢ £.557
21.75 4.070 4.164 4.242 4.305 4,353 4£.400 heb3b boebt 65 44438 4,503
22.00 4.035 4,127 6£.203 44265 4.315 4.357 4,391 4.419 bo442 b.450
22.25 4,001 4,091 h.164 4,224 bo274 4.314 Ga247 4,374 6.356 bebi4
22.50 3.968 4.055 bo127 4,135 4.233 b.27¢ 4.303 4.329 4,350 6.365

23.25 3.870 3.951 £.017 4.071% b.114 £.149 4.178 4.201 4.220 6.235
23.50 3.833 3.917 3.982 4,034 4,076 4e110 4,132 4.150 L,178 4.173
23.75 3.307 3.824 3.947 3.997 $.033 4.071 4,098 4.120 4,137 4.151
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RETURN ON INVESTMENT PERCENTAGE
BASED ON R.O.I. FACTOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTYED USEFUL LIFE OF THE NEw FACILITY
01706/84
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R.0.1. 21 22 23 24 25 26 27 28 29 30
18.00 5.384 5.410 5.432 5.451% S.467 S.480 5.492 5.502 5.510 5.517

13.75 5.189 5.212 5.231 5.247 5.261 5.272 5.282 5.290 5.297 5.303
19.00 5127 5.149 5,167 5.182 5.195 5.206 5.215 5.223 5.229 5.235
19.25 5.066 5.087 5.104 5.119 5.131 5.141 5,150 5.157 5.167% 95.168
19.50 5.C007 5,026 5.043 5.057 5.067? 5.078 5.08¢ 5.093 5.099 5.104
% 19.75 4.948 6,967 $.983 4.996 5.007 5.017 5.024 5.031 5.036 5.0461
£ 20.00 4.391 4.909 4,925 4.937 L.94E 4.95¢6 4L.,964 4,370 4,975 4,979
b20.25 4.8356 4.853 4.B67 4,379 4.889 4.897 4,904 4.910 4£.915 4.919
20150 4.?81 ‘9?9? 4.811 ‘0.823 [9-832 4.5‘10 4.8"5 "1552 ‘!-BSG ‘ioq')ﬂ
20.75 L.727 4743 4.75¢ La.767 4.776 4,783 4,790 4795 4.799 6.502
21.00 4.675 4.6%0 4.703 L.713 4.721 b.728 4,734 4,739 baT43 LoThs
27.50 4.5732 4,587 £.598 4,603 t.515 ha522 L.527 @.031 4e635 L.033
21.75 £.524 Le537 4L.548 bo.557 $.564 4.570 575 4.579 La.582 4.535
22.040 L4746 L.488 L.499 4,507 4.514 4.520 4.524 £.528 44531 4.534
2225 L.428 4,440 4.450 L4658 bobL65 4.470 Lot75 4.46473 4.431 4,684
22.50 4.352 4,393 baoi}d ©.410 - 6.417 Led 22 bohl5 §.529 bo432 4,434
22.75 4.336 4,347 4.355% L.364 4,369 4,374 4,378 §£.381 4.384 4,386
23.0G0 L.292 44302 4.311 L.315 4,323 4.323 4,332 4.335 4.337 4.3%9
23.25 bo248 4.258 o266 4.273 L.278 6.282 4,286 4,289 6.291 £.293
23.50 4.205 becla “ao2e 4.223 “.234 4.238 o241 4,244 Lhe246 4£.2438
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R.O.I. 2 3 4 5 6 7 8 9 10
1.457 1.981 2.404 2.745 3.020 3.242 3.421 3.566 1.082
1.453 1.974 2.393 ; 2.7 3.003 3.222 3.398 3.539 3.653
1.448 1.967 2.383 2.717 2.986 3.201 3,375 3.514 3.625
1.444 1.959 2.37¢2 2.703 2.968 3.181 3.352 34438 3.598
1.440 1.952 2.362 2.689 2.951 J.101 3.329 Ja.403 3.571
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RETURN ON INVESTMENT PERCENTAGE

BASED ON R.O.I.

TABLE 1
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RETURN ON INVESTMENT PERCENTAGE .
BASED ON R.0.I. FACTOR (FACILITY COST/AVRG, ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEw FACILITY

01706784
P T F P L E R PR S T T S e I I I R R R R b e el
EXPECTED USEFUL LIFE IN YEARS
¥ @  ewmercess ssmceses s amw e as i e in o R e e e AR W M m e mam, e A e s
R.0.1. 11 12 13 14 15 16 17 is 19 20
24.00 3.776 3.851 3.912 3.962 4£.00% 5,033 4.059 4.080 4,097 4.110
24.25 3.745 3.819 3.87¢9 3.926 5 3.965 3.996 £.021 4.041 4.057 4.070
24.50 3.715 3.787 3.84 3.892 3.929 3.957% 3.983 4,003 4.018 4.031
24.75 3.686 3.756 3.812 3.858 3J.B%4 3.923 3.945 3.965 1.930 3.992
25.00 3.656 3.725 3,780 3.824 3.859 . 3,887 3.910 3.928 3.942 3.954
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RETURN ON INVESTMENT PERCENTAGE
SASED ON R.O0.1. FACTOR (FACILITY COST/AVRG. ANNUAL CASH FLOW)
AND THE EXPECTED USEFUL LIFE OF THE NEW FACILITY

017086734
IR IR oS SS SR I NI NI PN N E R PN SIS IS CE TSI SIS SIS CKSSIS S SSCESSS SIS SISISESISTEESSSSSLISE=DR
EXPECTED USEFUL LIFE IN YEARS
z ------- - - S s kg W e am o em am o v AR M A TE e WA A e A S S A N AREE v e tm A gy g e s e ee W e e G A -
8.2.1. 21 22 23 24 25 26 27 23 29 10
24.00 4.121 4.130 4.137 4.143 4a147 L.151 La154 4.157 4,159 $.160
24,25 6.081 4.089 4.0%96 4,131 4.106 4.109 L.t12 4.114 4.116 4,113
24.50 6.041 £.049 4,055 4.060 4,065 4.068 4.071 4,073 4,075 4.070
24.75 4,002 4.009 4,015 6.020 4,024 4.028 4,030 4.032 4,034 4,035
25.00C 3,063 3.970 3.975 3.981 3.985 3.7E8 3.990 3.992 3.994 3.995
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Table 2

Reference Annual Percent Return on Investment

Year Construction Reference Percent
Completed Return
1975 19.1
1976 19.8
1977 21.0
1978 21.9
1979 22.5
1980 23.0
1981 23.6
1982 23.4
1983 21.5
1984 19.9

Calculation of the reference percent return was made by averaging
the average annual percent return before taxes on stockholders' equity

for all manufacturing corporations as found in the Quarterly Financial

Report for Manufacturing, Mining and Trade Corporations, published

by the U.S. Department of Commerce, Bureau of the Census, for the
five years prior to the year shown.
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340-16-035 PROCEDURE TO REVOKE CERTIFICATION

(1) Pursuant to the procedures for a contested case under ORS 183.310
to 183.550, the Commission may order the revocation of the final
tax credit certification if it finds that:

(a) The certification was obtained by fraud or misrepresentation or

(b} The holder of the certificate has failed substantially to operate
the facility for the purpose of, and to the extent necessary for,
preventing, controlling or reducing air, water or noise pollution
or solid waste, hazardous wastes or recycling or disposing of used
oil as specified in such certificate, or has failed to operate the
facility in compliance with Department or Commission statutes, rules,
orders or permit conditions where applicable.

(2) As soon as the order of revocation under this section has become
final, the Commission shall notify the Department of Revehue and the
county assessor of the county in which the facility is located of
such order.

(3) If the certification of a pollution control or solid waste, hazardous
wastes or used oil facility is ordered revoked pursuant to paragraph
{a} of subsection (1)} of this section, all prior tax relief provided
to the holder of such certificate by virtue of such certificate shall
be forfeited and the Department of Revenue or the proper county
officers shall proceed to collect those taxes not paid by the
certificate holder as a result of the tax relief provided to the
holder under any provision of ORS 307.405, 316.097 and 317.116.

(4) 1If the certification of a pollution control or solid waste, hazardous
wastes or used oil facility is ordered revoked pursuant to paragraph
(b) of subsection (1) of this section, the certificate holder shall
be denied any further relief provided under ORS 307.405, 316.097 or
317.116 in connection with such faeility, as the case may be, from
and after the date that the order of revocation becomes final.

(5) The Department ma ithhold_revocation a certificate when operation
of a facility ceases if the certificate holder indicates in writin

that the facility will be returned to operation within five years

time In the event that the facility is not returned to operati

as indicated, the Department shall revoke the certificate.

340-~16-040 PROCEDURES FOR TRANSFER OF A TAX CREDIT CERTIFICATE

To transfer a tax credit certificate from one holder to another, the
Commission shall revoke the certificate and grant a new one to the new
holder for the balance of the available tax credit following the procedure
set forth in ORS 307.405, 316.097, and 317.116.

NOTE: Underlined material is new. Bracketed [ ] material is deleted.

MD1560 (2/85) -1l



340-16-045 FEES FOR FINAL TAX CREDIT CERTIFICATION

(1}

(2)

(3)
[{a}

An application processing fee of one~half of one percent of the cost
claimed in the application of the pollution control facility to a
maximum of $5,000 shall be paid with each application. However, if
the application processing fee is less than $50, no application
processing fee shall be charged., A non~-refundable filing fee of $50
shall be paid with each application. No application is complete until
the filing fee and processing fee are submitted. An amount equal

fo the filing fee and processing fee shall be submitted as a required
part of any application for a pollution control facility tax credit.

Upon the Departmentts receipt of an application, the filing fee
becomes non-refundable.

The application processing fee shall be refunded in whole iff[:]
The Department determines the application is incomplete for processing

and applicant fails to submit requested information within 180 days
of date when the Department requested the information; or]

[{(b)][The] the application is rejected[; or]

[(e)

[(4)

&) [(5)

{5 [(6)

340~1
(1)

NOTE:

The applicant withdraws the application before final certification
or denial by the Commission.]

The application processing fee shall be refunded in part if the final
certified cost is less than the facility cost claimed in the original
application. The refund shall be calculated by subtracting one-half
of one percent of the actual certified cost of the facility from the
amount of the application processing fee submitted with the
application. If that calculation yields zero or a negative number,
no refund shall be made.]

1 The fees shall not be considered by the Environmental Quality
Commission as part of the cost of the facility to be certified,

j All fees shall be made payable to the Department of Environmental
Quality.

6~050 TAXPAYERS RECEIVING TAX CREDIT

4 person receiving a certificate under this section may take tax
relief only under ORS 316.097 or 317.116, depending upon the tax
status of the person's trade or business except if the taxpayer is

a corporation organized under ORS chapter 61 or 62, or any predecessor
to ORS chapter 62 relating to incorporation of cooperative '
associations, or is a subsequent transferee of such a corperation,

the tax relief may be taken only under ORS 307.405.

Underlined material is new. Bracketed [ ] material is deleted.

MD1560 (2/85) ' -15=



(2)

(3)

(4)

(5)

(6)

If the person receiving the certificate is an electing small business
corporation as defined in section 1361 of the Internal Revenue Code,
each shareholder shall be entitled to take tax credit relief as
provided in ORS 316.097, based on that shareholder's pro rata share
of the certified cost of the facility.

If the person receiving the certificate is a partnership, each partner
shall be entitled to take tax credit relief as provided in ORS

316 .097, based on that partner's pro rata share of the certified cost
of the facility.

Upon any sale, exchange or other disposition of a facility written
notice must be provided to the Department of Environmental Quality

by the company, corporation or individual for whom the tax credit
certificate has been issued. Upon request, the taxpayer shall provide
a copy of the contract or other evidence of disposition of the
property to the Department of Environmental Quality.

The company, corporation or individual claiming the tax credit for

a leased facility must provide a copy of a written agreement between
the lessor and lessee designating the party to receive the tax credit
and a copy of the complete and current lease agreement for the
facility.

The taxpayer claiming the tax credit for a facility with more than
one owner shall provide a copy of a written agreement between the
owners designating the party or parties to receive the tax credit
certificate,

MD1560 (2/85) =16~



THOMAS G, CLIFFORD
LEdisuatIvE COUMSEL

STATE OF OREGON
LEGISLATIVE COUNSEL COMMITTEE

October 17, 198L

To: Qffice of the Dirsctor
Department of Environmental CQualit;
P.0., Box 17€0
Portland, Oregen %7207

from: Robert W. Lundy

Crief Deputy Legislative Counsel

Enclosed is 2 copy of our staff report ARR 5868l, reflecting our review
£ rules of the Envirenmental Juality Commission relzting to pollution
ontrol facility tax credits.

The staff revort includes a negative determination under Questicn 1.
T4e legislative Counsel Committee regquesis your response to that
determination. The Committze wishes to consides that response when it

considers the report at its next meelting.

We would Appreciste receiving that respense by November 4, 1984,
gy ] X 3
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LEGISLATIVE CQUNSEL

S101 State Capitol

Salem, Qregon 57310
ARR Number: 5584

Qctober 12, 1984

Administrative Rule Review
REPORT
ta the
Legislative Counsal Committee
(Pursuant to ORS 183.720)

State Agency: Eavironmental Quality Commission

Rule: Pellution control facility tax credits

These rules were filed with the Secretary of State on July 13,
1984, and became effective on that data.

The rules consist of new rules (designated CAR 340-18-005 to
16-050), amendments of existing rules {OAR 340-11-200, which
appears to be new rule 16-045, and 2340-26-00Q1) and respeal of an
existing rule {QAR 340-26-030).

- The amendment of rule 26-001 and repealed rule 25-030 Zeal with
tax credits for approved alternative £ield sanitation methods and
facilities, a matter incorporated in the new rules. The new rules
include provisicns relating teo purpose, definitions, preocedures for
racalving preliminary and £inal tax credit certificaticn,
qualification of facilities for tax c¢redits, determination of
percentage of certified facility cost allocable to pollution
control, procedure te revoke cartification, procedures for transfer
¢f tax credit certificates, fees for final tax credit certification
and taxpayers recsiving tax credits.

The rules are described as "needed to carzry out the statutory
authority given the ZQC to adopt rules and teo provide better
quidance to the DEQ staff, the EQC and tax credit applicants." The
rules also purport to reflect changes in the statutes relating to
the pollution contrel tax credit program made by the 1983
legislature, ' :

DETZRMIMATIQONS
{Questions 1 and 2 pursuant to QRS 183.720(3))
{Question 3 pursuant to request of Commitise)
1. Does the rule appear %o be within the intent and scope cf the
enabling legislation purporting to autheorize its adeption? Ne,
in part. The enabling legislation is ORS 488.020 and 468.150

to 468,19%90.

2. Does the rule raise any constitutional issue other than
dascribed in Question 17 HNo.

3. Dces violation of the rule subjesct the vioclator %o a criminal

or civil penalty? Yes. ORS 488.140 (1l)(¢c) imposes a civil
penalty for violation of any rile of the commission adopted
pursuant to ORS chapter 4588, and that penaliy mav apply in
respect Lo some provisions of thess rmules.



el T

DISCUSSION AND COMMENT

Intent and scope of enabling legislation

Two provisions of these rules of the Envireonmental Quality
Commission relating to pollution control facility tax credits
appear %o be inconsistent with pertinent statutory provisions and,
for that reascon, do not appear to be within the intent and scope of
the enabling legislation.

The rmule in question is new QAR 340-16~045, relating to fees
for f£inal tax credit certification. The rule provisions in
question appear in subsections (3) and (4) of the rule, which read:

(3) The application processing fese shall be
refunded in whole if:

{a) The Department determines the application is
incompletse for processing and applicant fails to T
submit requested information within 180 days of date
when the Department requested the information; or

{b) The application is rejecied; or

{c) The applicant withdraws the application
before final certification or denial by the
Commission.

{(4) The application processing fee shall be
refunded in part 1f the final certified cost is less
than the facility cost claimed in the original
application. The refund shall ke calculated by
subtracting one-half of one percent ¢f the actual
certified cost of the facility frem the zmount of the
application procassing fee submitted with the
application. 1If that calculation vields zero or a
negative number, ne reifund shall be made.

The pertinent statutory provisions appear in ORS 468.1865
(&) and (3), which read:

(4) The application shall be accompanied by a
fee established under subsection (5) of this secticn.
The fee may be refunded if the azpplication for
certification is rejected.

{(5) By rule and after hearing the commission may
adept a schedule of r=asonable fees which the
department may recguire of applicants for certificatas
issued under ORS 468.170. Before the adopticn or
revision of any such fees the commission shall
estimate the totzal cost of the program te the
department. The fees shall he kased on the
anticipated cosgst of £iling, investigating, granting
and rejecting +the applications and shall be designed
not Lo exceed the total cost estimated by the

ARR 5664 October 12, 1984 Page 2



commission. Any excess fees shall be held by the
department and shall be used by the commission to
reduce any future fee increases. The fee may vary
according to the size and complexity of the facility.

The fees shall not be considered by the commission as
part ¢f the cost of the facility to be certified.

ORS 468.165 (4) permits an application fee to be refunded in
whole only if the application for certification is rejectad. The
provisions in OAR 340-16-045 (3)(a) and (¢} allowing the fee to be
refunded in its entirety if the applicant fails to providas
additional information or if the applicant withdraws the
application before the commission approves or denies the
certification appear to include instances for allowing a refund
that are not permitted under the statute. ’

To the extent excess fees are refunded under subsection (4) of
the rule, the rule appears to conflict with ORS 488.163 (5), which
specifically addresses the disposition of excess fees by stating ..~
that "[a)ny excess fees shall be held by the department and shall
be used by the commission to reduce any future fee increaseg.“

ARR Seé4 Qcteber 12, 1984 Page 3



Environmental Quality Commission
Mailing Address: BOX 1760, PORTLAND, OR 97207

VICTOR ATIYER 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503} 229-5696

DEQ-46

MEMORANDUM

To: Environmental Quality Commission

From: Director

Subject: Agenda Item E, March 8, 1985, EQC Meeting
Request for Variance from O =61=-040 a) (bisc e
of Pol ants into Public ers) for Weverhaeuser an

Springfield - Truck Read Landfill

Background

The Weyerhaeuser Company owWwns a c¢losed industrial waste disposal site
located southeast of Springfield, Oregon, known as the Truck Road Landfill.
This 20-acre site opened in the late 1940s and closed during the fall of
1982. It was used primarily to dispose of log pond dredgings and fly ash.
In the past, the site also received woodwaste, lime grits and miscellaneous
mill trash, The last Solid Waste Disposal Permit expired December 31,
t1982. '

Although the landfill no longer receives waste, leachate will continue to
discharge for many years because of the location and topography of the
site. Leachate flows range from 3 gallons per minute (gpm) in the summer
to several hundred gpm during storm events. Leachate flows are T0 gpm or
less 90% of the time. The leachate is characterized by high levels of
color, conductivity, total dissolved solids, sodium, bicarbonate
alkalinity, total organic carbon, biochemical oxygen demand (BOD), chemical
oxygen demand (COD) and lignin-tannin. Leachate discharges through an
easement across private land in a dralnage ditch for a distance of
approximately 1/2 mile before it enters the Willamette River, During the
winter months, the leachate is joined by area storm water runoff and
reaches the river, During the summer, leachate does not reach the river.
Sampling of the river has not shown any adverse impact.

Weyerhaeuser made a number of significant on-~site improvements betiween 1978
and 1982 attempting to reduce the amount of leachate. An extensive drain
system was installed to divert non-contaminated surface water from the
landfill. Contouring and covering were improved and the working/filling
area was reduced. In October 1979, the company decided to close the
landfill because their consulting engineer's report showed leachate
treatment and disposal alternatives were ", . . technically unfeasible or
cost-prohibitive or impractical."
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In October 1983, a new law went into effect that required sites that closed
after Jamuary 1980 to obtain a closure permit from the Department.
Weyerhaeuser has applied for the required permit; however, it cannot be
issued if the site does not comply with Department rules (OAR 340-61-

026(3)).

Weyerhaeuser has applied for a temporary variance to allow the discharge of
leachate until November 1, 1985. The requested variance would allow the
Department to issue the closure permit and allow Weyerhaeuser time to
design and construct a sewer line to transport the leachate f{o the regional
wastewater treatment plant (RWWTP).

ORS 459.225(3) allows the Commission to grant such a variance if conditions
exist that are beyond the control of the applicant or render strict
compliance unreasonable, burdensome, or impracticai.

Alternatives and Evaluation

The following alternatives exist for dealing with this situation:
Te Sewer the leachate and transport it to the regional sewer system.

Since the site closed in 1982, there has been significant growth
by the City of Springfield in the direction of the landfill.
Electrical power and sewers are now avajlable in the vicinity of
the site, and the potential exists to treat the leachate at the
Eugene-Springfield regional wastewater treatment plant, an
advanced secondary treatment facility. At this time, the sewer
sytem is approximately 1/4 mile from the site.

Weyerhaeuser has applied for a temporary variance to allow the
discharge of leachate until November 1, 1985. During that time,
they propose to collect the leachate and design and construct a
line to the sewer system, pending acceptance of the waste by the
Metropolitan Wastewater Management Commission. The initial
estimated cost of this option is approximately $150,000. They
have proposed the following schedule for completion of this

project:

a., January through April 1985 -~ Consultant study, preliminary
engineering.

b. May 1985 - Submit proposal to DEQ and Metropolitan Wastewater
Management Commission (MWMC) of Eugene-Springfield.

¢, June 1985 ~ Complete engineering; submit internal
appropriations request.

d., July 1985 - Notice of Construction to DEQ.
e. August through September 1985 - Construction.
f. October 1985 - Project start-up.

g. November 1, 1985 - Projeet completion.
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Weyerhaeuser has also obtained a temporary easement allowing the
discharge of leachate through the drainage ditch across the
Gordon Tripp property. That dreinage ditch flows to the
Willamette River. This temporary easement will expire on
November 1, 1985,

This option provides the best {reatment of the leachate at the
lowest cost.

Collect the leachate and dispose of it on-site,

Traditional on-site treatment of leachate has consisted of
collection and storage in a pond followed by spray irrigation,
using on-site soils for treatment and disposal. Atf this site,
the limited amount of property cwned by Weyerhaeuser and the
steep topography preclude this as a viable cption., Forty to
fifty acres would be needed to adequately dispose of the volume
of leachate that is generated; however, the entire site is only
half that size. 1In the staff's opinion, the potential for
groundwater contamination and uncontrolled runoff of leachate
with subsequent discharge to surface water would increase under
this alternative.

Transport and treat the leachate at the Weyerhaeuser Springfield
pulp mill wastewater treatment system.

This alternative was investigated in the past by Weyerhaeuser's
consulting engineer. The cost of constructing a pump station and
a three-mile long sewer line to the mill's treatment system would
be in excess of $357,000 (1979 dellars) and seems prohibitive
compared with the cost of the 1/4 mile sewer line to the MWMC
sewer option. In addition, the pulp mill wastewater treatment
system is near capacity now and has already had some water
quality standard violations, It is unlikely that the existing
mill wastewater system could adequately treat the volume and
strength of the leachate generated at the Truck Road Landfill,

Do nothing.

Legally this is not an alternative. Either a water quality
permit to allow permanent discharge or control and acceptable
treatment of the leachate is required. The issuance of a water
quality permit is really not a viable long-term option either,
The land where the leachate drains is zoned residential and will
undoubtedly be fully developed with housing in the near future.
New subdivisions are only a few hundred yards away now. The
continued discharge of leachate through a newly developed
residential area will result in nuisance complaints and is
unacceptable.

Reviewing the above alternatives, Department staff recommends that off-site
treatment of leachate at the regiconal wastewater treatment plant is the
most practical alternative. It will remove leachate from the area, and
treat and dispose of it properly. No practical alternative exists that
could immediately stop the discharge of leachate. A requirement should be
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added to the applicant's schedule requiring that by June 1, 1985,
Weyerhaeuser Company present the Department some alternative solution if it
is found that leachate cannot be disposed at the regional wastewater
treatment plant.

The following alternatives are available to the Commission:

1. Grant the variance as requested by the applicant with final
completion date of November 1, 1985. This would allow time for
planning, design and construction of facilities and allow
issuance of the closure permit.

2. (Grant the variance with a compliance date soconer than November 1,
1985. Since it's not likely that sewers could be built prior te
the above date, the Commission might require an attempt at on-
site {reatment and disposal. Because of previously described
site constraints (small area and steep slopes), on-site treatment
and disposal is not considered a viable sclution even on a
temporary basis. Further, little would be gained environmentally
since leachate discharges diminish during the summer months.

3. Deny the variance request and require immediate compliance.
Again, because of site constraints, leachate will continue to be
generated and discharged. Proper control facilities must be
carefully planned and constructed. Pursuing this alternative
would lead only to enforcement without a practical solution.

Summation

1. The Weyerhaeuser Company closed its Truck Road Landfill located in
Springfield, Oregon, in 1982,

2. The company undertook extensive measures to control or eliminate
leachate generated from the landfill. However, because of its
location and topography, leachate continues to be generated and
discharged off-site, ultimately reaching the Willamette River during
the winter months in violation of administrative rules. Sampling of
the river has not shown adverse impact.

3. Weyerhaeuser Company has requested a variance which would allow them
to continue to discharge leachate until November 1, 1985. On that
date the company intends to discharge all leachate to the regional
wastewater treatment plant. Connection to the regional sewer system
would provide the best treatment of the leachate at the lowest cost,

4, The Commission is authorized by ORS 459.225 to grant a variance if
circumstances exist that are beyond the control of the applicant or
render strict compliance unreasonable, burdensome or impractical.

5. A new law went into effect requiring disposal sites which closed after
January 1980 to obtain a Solid Waste Disposal Site Closure Permit.

6. Because leachate is discharged in violation of the solid waste rules,
the Department cannot issue a solid waste permit without a variance.
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T. The decision as to whether or not the leachate will be accepted at. the
sewage treatment plant rests solely with the Metropolitan Wastewater
Management Commission, not Weyerhaeuser,

8. These circumstances are found to render striet compliance
unreasonable, burdensome or impractical:

a. The leachate discharge cannot be immediately connected to the
sewer system., Time 1s needed to negotiate acceptance of the
leachate with MWMC, design the leachate transport line and
construct the transport line from the landfill to the sewer
syatem.

b. Requiring immediate compliance would lead to enforcement without a
practical solution. No practical alternatives exist that could
immediately stop the discharge of leachate,

irector! ecomn ation

Based on the findings in the Summation, it is recommended that the
Commission grant a variance to the Weyerhaeuser Company, Springfield,
Oregon, from OAR 340-61-040(5)(a) for the discharge of pollutants from the
Truck Road Landfill into public waters, until November 1, 1985, subject to
the following compliance schedule:

1. By May 15, 1985, complete design study to discharge leachate to
the regional wastewater treatment plant,

2., By June 1, 1985, submit an alternative treatment and disposal
plan to Department staff for review and approval if disecharge to
the regional wastewater treatment plant is not feasible.

3. By June 15, 1985, submit for Department approval complete
engineering design specifications to eliminate the discharge of
leachate from the Truck Road Landfiil.

4, By October 1, 1985, complete construction of the approved
leachate disposal system,

5. By November 1, 1985, eliminate the discharge of leachate to
public waters from the Truck Road Landfill.

'.Fred Hansen

Attachment: 1. Letter from Weyerhaeuser dated January 3, 1985,
requesting variance.

Joseph F, Schultz
Larry H. Lowenkron
229-6237

February 21, 1985
3C2058
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Regional Engineer o
Dept. of Environmental Quality JAH 167y
895 Summer Lane T |
Salem, Oregon 97310

i

Ref: Your letter of 11/14/84
Dear Larry:

We request a temporary variance per ORS 459.225, to discharge
leachate from our truck road landfill. We intend to sewer the
leachate no later than November 1, 1985, pending acceptance of
the waste by the City of Sprlngfleld and the Metropolltan Waste-
water Management Commission.

Enclosed for your reference are copies of preliminary approvals
from the City of Springfield, Dept. of Public Works and an ease-
ment agreement with our affected neighbor.

Following is a preliminary timetable outlining our control

strategy:

JaanpriI: Consultant study, preliminary engineering

May: Submit proposal to DEQ, MWMC, Springfield

June: Complete engineering; Submit internal appropria-
tion Request

July: NOC to DEQ

Aug-Sept: Construction

- Oct: Start-up
Nov, 1: Project completion

We intend to meet with our consultant, CH,M Hill; next week., If
there are any changes in this timetable as a result of this meeting,
I will let you know.
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I hope that this is sufficient to receive the requested variance.
However, if you do need further information, please call me.

Sincerely,
aSle

DAN M. MORGAN h
ENVIRONMENTALIST

_DMM/pa
Enclosures (3)
ce:  Jerry Bollen (11)

Bill Chase (10).
Bob Dickson (35)
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. TEMPORARY EASEMENT

Effective as of the Zsid day of m_;l:ﬁﬂf;;_f_&, 1985, Gordon Tripp, 36676
Brand § Road, Springfield, Oregon 97478, hereinafter designated as "TRIPP"
hereby grants to Weyerhaeuser Company, P.0. Box 275, Springfield, Oregon
97477, hereinafter designated as the "PCRHMITTEL" the non-exclusive right,
Ticense and permission to enter, be upon, and use TRIPP'S property in the SWy
of Section 3, Township 18 South, Range 2 West, as designated on the attached
Exhibit A, This permission is granted for the purpose of the temporary
discharge of leachate from PERMITTEE'S adjoining landfill into the existing
drainage ditch and to complete engineering and design work related to a
permanent leachate control strategy.

" In consideration for the foregoing easement, PERMITTEE will take no future
legal action concerning a permanent .right-of-way across TRIPP'S property.

The following terms and conditions shall apply:

Q 1. PERMITTEE assumes all risks of injury or damage to its property or that
: of third parties in connection with the exercise of rights granted by
this easement,

2, PERMITTEE shall pay for any damage to TRIPP'S property resulting from
operations under this permit, '

3. This easement shall expire on November 1, 1985,

IN WITNESS WHEREOF, TRIPP has exccuted this easement in duplicate and
PERMITTEE has accepted its terms as of the above date.

WEXERHAEUSER COMPANY /"~
" v (ifj
0 frae . Ma Ny
=
Quincy M/ Powers
Region Vice President
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CITY OF SPRINGFIELD ) P
Department of Public Works 1885-1985 Spnngheld Centenmal year

December 18, 1984

'fiMr..Dan Morgan
‘Heyerhaeuser Company
"P. 0. Box 275 .
Springfieid, OR 97478

Subject: Leachate From Truck Road Landfill

Dear Mr. Morgan:

: We have received a copy of a November 14, 1984 letter to you from the Depart-
- 4 ment of Environmental Quality outlining the requirements for leachate control
A at the subject site. Although this site is outside the corporate limits of
Springfield, we would be most happy to assist you in any way we can. [ know
that you have had some preliminary discussions with John Thomas on thlS topic
but we have had no specific requests made of us to date.

Please contact me at your convenience if we can be of assistance.

Very truly yours,

‘/“\,/\,-"\ ! ( Ti ( - /\ /‘/_., * ‘:-'--(" LN

R

Michael A. Kelly -
Director of Public Works //

MAK :sk

¢c: John Thomas

225 North 5th Street ® Springfield, Oregon 97477 ¢ 503/726-3705




Environmental Quality Commission
Mailing Address: BOX 17680, PORTLAND, OR 87207

VICTOR ATIYEM 522 SQUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
TO: Environmental Quality Commission DATE: March 8, 1985
FROM: Linda K. Zuckergwgearings Officer

E

S

DEQ-46

SUBJECT: Agenda Item F - Appeal of DEQ Denial of Clean Water Act, Section
401 Certification to Lava Diversion Proiect,
FERC No. 5205, Deschutes River, Oregon,

General Enerqgy Development, Inc. (GED) applied to the Department of
Envirommental Quality (DEQ)} for water quality standards compliance
certification for the Lava Diversion Project, a planned hydroelectric
project on the Deschutes River. Compliance certification is required by
Section 401 of the Clean Water Act.

DEQ denied certification for failure to adequately address certain
potential water quality impacts and for failure to provide a statement

of land use compatibility. The water quality information has been provided
and is no longer an issue.

GED continues to dispute DEQ authority to condition certification on
submission of a statement of compatibility with the Deschutes County
Comprehensive Plan and land uge ordinances. GED asks the Envirommental
Quality Commission to find it meets the requirements of law and is entitled
to certification.

Because no factual issues exist, the parties have agreed to have this
matter brought before the Commission without a prior hearing. Instead,
the parties have submitted the attached memoranda outlining their legal
arguments. A summary of the memoranda precedes them.

LEZ :d
HD1624
Attachments



IN RE: Lava Diversion Project FERC No. 5205

SUMMARY OF LEGAL MEMORANDA

FACTS

General Energy Development, Inc. (GED or Applicant) holds Permit No. 5205
issued by the Federal Energy Regulatory Commission (FERC) to plan and
design the Lava Diversion Hydro Project on the Deschutes River south of
Bend, Oregon. Before FERC may issue a license to construct, the project
must satisfy the requirements of Section 401 of the Clean Water Act.
Section 401{a} (1) =tates that the licensed applicant shall provide the
licensing agency (here FERC) "a certificate from the State in which the
discharge originates or will originate . . . that any such discharge will
comply with the applicable provisions of section 301, 302, 303, 306 and
307 of this Act.™ These listed sections pertain to water guality effluent
limitations, water quality standards, implementation plans, national
performance standards and toxic and pretreatment effluent standards. None
of the sections pertain to or mention compatibility with state, county,

or local land use regulation. However, Section 401(d) also requires the
state certifying agency to set out in the certification limitations or
requirements to assure compliance with "any other appropriate requirement
of State law. . ."

Relying on Section 401(d) and on state law requiring state agency decisions
affecting land use to be made in accordance with local comprehensive plans
and ordinances, the Oregon Department of Environmental Quality (DEQ) has
denied certification to GED for its failure to supply DEQ with a statement
that the project is compatible with the Deschutes County Comprehensive

Plan and land use ordinances. This was the first time the DEQ has required
a Section 401 applicant to obtain a "statement of compatibility."

In December, 1983 Deschutes County passed ordinances limiting hydroelectric
development on the Deschutes River pending completion of a study assessing
the cumulative impacts on the enviromment of numerous planned projects.
Until the study is completed, any hydroelectric project must meet the
special standards of the ordinances and must obtain a conditional use
permit. GED has not obtained a conditional use permit from the County.
Deschutes County has requested DEQ to withhold issuing any Section 401
certificates until after the study is over.

FIRST ISSUE

As a matter of law, was Deschutes County in error in failing to grant a
statement of land use compatibility?
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Applicant's Argument

Deschutes County land use law allows hydroelectric projects as conditional
uges. Assuming compatibility with state land use law is a proper concern
of DEQ when certifying projects under Section 401 of the Clean Water Act,
DEQ should certify this project because it is authorized by state land
ugse law. The test for DEQ to use in determining that the project should
be certified is not whether a conditional use permit will altimately be
issued for this project, but simply whether hydroelectri¢ projects are
authorized by land use law.

Department's Argument

Oregon law requires DEQ decisions affecting land use to be compatible with
local comprehensive plans and ordinances. While Deschutes County has
passed an ordinance calling for a moratorium on proposed hydro development
on the Deschutes River until July 1, 1985, the ordinance makes hydro
projects eligible for conditional use permits prior to that date. GED
could apply for such a permit but has not done so. Consequently, GED is
not able to present a final determination that the project would be
~compatible with the standards of the ordinance. DEQ relies on local
govermment's determination of land use compatibility and will not provide
Section 401 certification without such a determination.

In any case, this issue should be resolved by GED and the county.

SECOND ISSUE

‘Can DEQ deny Section 401 certification under the Clean Water Act for
reasons other than water guality?

applicant's Argument

DEQ is going beyond its statutory power in requiring a statement of land
ugse compatibility from Deschutes County. Land use compatibility is
unrelated to Section 401 certification. Case law establishes that in the
Federal Power Act Congress has preempted state licensing and permitting
functions for hydroelectric power projects. Congress has delegated to
the states only the limited duty to assure that project construction and
operation will not violate applicable state water quality standards. Land
use compatibility is unrelated to water quality standards. The county
land use plan has nothing to do with water quality concerns. DEQ's
previous failure to require compatibility statements recognizes this
limitation.

The Clean Water Act, Section 401 does not allow the State of Oregon to
delegate the question of water quality to Deschutes County. The power

to decide whether a hydroelectric project will be built cannot be delegated
to local govermment, as local veto would undermine the entire federal
regulatory plan for hydroelectric licensing.
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Department's Argument

The Clean Water Act establishes a joint system of state and federal control
to preserve, protect and improve the nation's waters.

In Section 401 Congress granted the states veto power over federal hydro
project licensing by requiring applicants for licenses to obtain state
certification. Section 401 provides a state two means of conditioning

or refusing to certify a hydro project. PFirst, under Section 401(a), state
certification may be withheld if the project would have an adverse effect
on water quality. Second, Section 401(d) provides the project must comply
with "any other appropriate requirement of State law. . ."

Under the provisions of Section 401(d), DEQ believes it may condition
certification on a project's ability to obtain a statement of land use
compatibility from local government.

When possible, statutes should be read to give effect to their plain
meaning. Section 401 first says the state may require compliance with
listed water quality criteria. It then says projects must meet any other
appropriate requirement of state law. The plain meaning of the section
is that both water quality criteria and other appropriate requirements

of state law may be considered. This cumulative language demonstrates

an intention to extend the scope of Section 401 beyond water quality
standards.

Federal law does not preempt state law in this case. Developing case
law supports an increasingly broad view of state authority to regqulate
power projects where the state action is not in direct conflict with
federal law. In this case federal law provides that state law must be
satisfied before a Section 401 permit is issued. State law provides that
comprehensive plans and ordinances must be considered by DEQ before
providing Section 40l certification. Oregon land use laws are not in
conflict with either the Federal Power Act or the Clean Water Act. In
denying certification DEQ satisfied both federal and state law.

Section 401(d) requires--or 4t least authorizes-—-consideration of state
land use law in deciding whether to grant Section 401 certification. State
land use law requires DEQ to consider comprehensive plans and land use
ordinances when making decisions affecting land use. DEQ's coordination
agreement with the state land use agency identifies Section 401
certification as a decision affecting land use. Moreover, because
hydroelectric development on the Deschutes River clearly has a significant
impact on present or future land uses, it is congidered a land use
decision. Consequently, DEQ must consider the Deschutes County land use
plan, ordinances and determinations during the Section 401 certification
process. Deschutes County has concluded and advised DEQ that the Lava
Diversion Project is not consistent with the County's ordinances.
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Case law supports DEQ's deference to local government determinations of
land use compatibility.

As a matter of policy Oregon should be assertive in leading the nation

in using Section 401 certification as a tool of effective comprehensive
planned development of land and water resources. Certification is an
important vehicle for influencing hydro power development decisions. DEQ’'s
decision supports the Deschutes County planning effort and accords with

the position and policies of the Oregon Department of Fish and Wildlife,
Oregon Department of Energy, State Representative Tom Throop, and Save
Benham Falls Committee.

THIRD ISSUE

Has DEQ violated the consistency standard of ORS 183.484 by failing to
require previous Section 401 applicants to obtain a statement of
compatibility?

Applicant's Argument

ORS 183.484(¢) (b) {(B) requires DEQ to be consistent in its application of
standards and practices. DED contends that its coordination agreement
with the state land use agency requires DEQ to condition Section 401
certification on an applicant's submission of a statement of land use
compatibility. Several hydro developments have received Section 401
certification since January, 1983 without submitting a statement of
compatibility. DEQ has not previously required a land use compatibility
statement 2s a precondition to certification. Prior agency practice
indicates that the statement is not necessary under Section 401,

DEQ's coordination agreement with the land use agency lists and summarizes
DEQ programs, rules and decisions affecting land use. These lists deal
with water quality and the programs deal with sewage works, industrial
wastes, and similar concerns; they do not deal with hydroelectric licensing
or Section 401 certification. This absence and DEQ's prior failure to
require statements of compatibility indicate that the coordination
agreement does not require it.

Department's Argument

Under Oregon law inconsistent agency action or departure from prior agency
practice can be set aside if the inconsistency is not explained by the
agency. While this project was the first project required to supply the
DEQ with a local compatibility statement, this change in procedure was
fully explained to the applicant. In a letter to the applicant, DEQ
explained that it had been advised by legal counsel of the compatibility
requirement in its coordination agreement with the land use agency, but
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that DEQ had previously overlooked this provision. DEQ has since required
at least 12 other hydroelectric projects to supply the statement and now
requires local land use compatibility statements of all applicants for
Section 401 certification.

Finally, even if this DEQ action were found to be inconsistent, the
certification denial in this case is a proper change to correct prior
erroneous agency procedure,

LEZ:4
HD1613



1 BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
. & UG

2 I{;vgei)xvmsxom PROJECT ; ;; Hearing Seotior
3 FERC NO., 5205 ) I e

DESCHUTES RIVER, OREGON ) .o L 1385
4
5 FACTS
6 General Energy Development, Inc. {(GED) holds Permit No,
7 5205 from the Federal Energy Regulatory Commission (FERC) to plan
8 and design the Lava Diversion Hydro Project on the Deschutes
9 River south of Bend, Oregon. Before licensing by FERC, Section
10 401 of the Clean Water Act, 33 USC §1341 states that the licensed
11 applicant shall provide the licensing agency (FERC) a
12 "certification from the state in which the discharge originates
13 or will oviginate . . . that the discharge will comply with the
14 applicable provisions of §1311, 1312, 1313, 1316, and 1317 of
15 [UsC., Title 331.° These sections pertain to water quality
18 affivent limitations, water guality standards, and implementation
17 plans, national performance standards and toxic and pre-treatment
18 affluent standards. 1None of the water quality sections pertain
19 or mention compatibility with state, county, or local land use
20 plans.
21 The staff of the Department of Environmental Quality
29 (DEQ) has determined that the project, in addition to complying
23 with water guality standards, must also obtain a "statement of
24 compatibility" from Deschutes County. The "statement of com-
25 patibility® would state that the proposed use is allowed by
26
Page 7.
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Deschutes County's comprehensive plan. This is the first time
the Department of Environmental Quality has required a 401 appli-
cant to obtain a "statement of compatibility".

On WNovember 27, 1984, the DEQ issued its evaluation and
denied the requested certification on two grounds: First, eight
areas of potential water guality impacts were not adeguately
addressed by GED. Secondly, GED was unable to obtain the cer-
tificate of compatibility from Deschutes County.

The guestions regarding water guality impacts have now
been addressed by the applicant and are no longer at issue. The
only guestions remaining concern the statement of compatibility
from Deschutes County.

In December of 1983, Deschutes County passed Ordinances
No. 83-058 and B3-06%5, copies of these ordinances are attached.
These ordinances allow hydro development on the Deschutes River
as a conditional use. They also impose a study period. During
the study period, swmall hydro development is permitted only if
the requirements of the ordinances are met. Deschutes County has
reguested the DEQ withhold issuing any 401 certificates until
after the study period has been completed. During the interim,
the Deschutes County has fefused to issue a statement of
compliance to GED.

Neil R. Bryant represents Arnold Irxrigation Districkt.
Arnold Irrigation District is involved in the development of the

project.
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ISSUES

1. Whether or not as a matter of law, Deschutes County
was in error in failing to grant the statement of compatibility.

2. Whether or not the DEQ can deny 401 certification
under the Clean Water Act for reasons other than water guality.

3. Whether or not the DEQ has violated the consistancy
standard of APA 183.484 by not requiring previous 401 applicants
to obtain a statement of compatibility.

ARGUMENT

1. Deschutes County has adopted ordinances allowing
for small hydro development under a conditional use process.
Although the ordinances establish a study period, a conditional
use permit can still be granted during the interim according to
the terms of the ordinance. Consequently, the project is com-
patible with the plan. The issue is not whether or not a con-
ditional use wiil ultimately be issued, but simply that the plan
allows for such a use. The DEQ is not asking that Deschutes
County make a decision as to whether or not the proiject will be
granted a conditional use permit, but simply to acknowledge that
such a usge is allowed under the ordinances.

By judicial notice of the Deschutes County ordinances,
the DEQ can acknowledge the compatibility.

2. The FERC regulations require that a water cer-
tificate be filed with the application for hydroelectric

licensing. ‘The certificate states that the project comply with
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the Clean Water Act, §401. The 8401 certificate pertains to

‘water guality standards and implementation plans. None of these

pertinent sections pertain to or mention compatibility with
state, county, or local land use plans.

The DEQ is going beyond its statutory authorization when
it requires a statement of land use compatibility from Deschutes
County. Land use compatibility is unrelated to §401 certificates.

As the New York Court of Appeals has explained:

"Section 21 (S5UBD. [b]) of the Federal Water
Pollution Control Act [predecessor of present
§4011 relinguishes only one element of the
otherwise exclusive Jjurisdiction granted the
Power Commission by the Federal Power Act. It
authorizes States to determine and certify
only the narrow gquestion whether there is
'reasonable assurance' that the construction
and operation of a proposed project 'will not
violate applicable water guality standards' of
the State. That is all that Section 21 (SUBD.
[bl) did and all that it was designed to do.
Congress did not empower the States to recon-
sider matters, unrelated to their water guali-
ty standards, which the Power Commission has
within its exclusive jurisdiction under the
Federal Power Act.” In the Matter of de Rham
va, Diamond, 343 N.Y.S8.2d 84, 295 NwW2d 763,
768 (N.Y. 1973) (emphasis added).

The United States Supreme Courit has clearly stated that
Congress has preempted state licensing and permit functions for
hydroelectric power through the Federal Power Act, 16 USC §92

et. seg. First Towa Hydro-electric Cooperative vs. FPC, 383 US

152 (1946). However, Congress has delegated to the states cer-
tain limited functions. One of these limited functions is the

authority to protect the quality of the state's water through
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Section 401 of the Clean Water Act. This limited delegation of
authority to the state does not aliow the DEQ the right to regu-
late hydroelectric development with respect to matters other than
water quality. The DEQ has exceeded its delegated authority by
requiring a certificate of compatibility.

In Port Authority of New York vs. Williams, 469 N.Y¥.S8.2d

620, 457 NE2d 726 (N.¥. 1983), the New York Court of Appeals
held:

"In acting on the application for State
Section 401 certification of a hydroelectric
project as a prereqguisite to the issuance of a
Federal license therefor, the [New York] Com-
missioner of Environmental Conservation 1is
limited to determining whether, applicable
water guality standards will be met and is not
enpowered Lo base his decision on a balancing
of need for the project against adverse
environmental impact." 457 NE2d at 727

In Power Authority of New York, supra, the Commissioner

of Environmental Conservation was responsible for issuing the 401
certificate for the State of New York. The commissioner did not
limit his determination to water quality standards, but included
the reguirement of a balancing of the needs of a project against
adverse envicvonmental impact. The court responded:

"Congress, by the Federal Power aAct (U.S.
Code, tit. 16, §792 et seg), has vested the
Federal Power Commission with broad respon-
sibility for the development of national poli-
cies in the area of electric power, granting
it sweeping powers and a specific planning
responsibility with respect to the regulation
and licensing of  Thydroelectric facilities
affecting the navigable waters of the United
States. The Commission's Jjurisdiction with
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respect to such projects preempts all State
licensing and permit functions. [Footnotes
and authorities omitted.]

Section 21 (subd. [bl) of the Federal Water
Pollution Control Act relinguishes only one
element of the otherwise exclusive jurisdic-
tion granted the Power Commission by the
Federal Power Act. It aunthorizes States to
determine and certify only the narrow guestion
whether there is 'reasonable assurance' that
the construction and operation of a proposed
project 'will not violate applicable water
guality standards' of the State. That is all
that section 21 (subd. [bl did, and all that
it was designed to do. Congress did not
empower the States to reconsider matters,
unrelated to their water guality standards,
which the Power Commission has within its
exclusive jurisdiction under the Federal Power
Act,

With this in mind, it is clear that the State
Commissioner was reguired only to consider
water guality standards which may be affected
by discharges from Con Ed's project into the
Hudson River -~ 1in other words, to ascertain
whether the project would offend against the
applicable regulations {6 NYCRR 701.3)
govarning 'Class BY waters, the classification
of the River at Cornwall (6 NYCRR 858.4). It
is egually clear that the Commissioner has
neither the authority nor the duty to delve
into the many other issues -— which had been
investigated and decided by the Federal Power
Commission in the course of the extensive pro-
ceedings it had conducted". Matter of de
Rham, sSUpra, 457 NE2d at 730, at 763.
[Emphasis added]

The Oregon Attorney General's Opinion dated December 13,
1983 (0OP-5506) concludes that state statutes are pre-empted by
Federal statutes when state authority ". . . stands as an
obstacle to the accomplishment and execution of the full process

and objectives of Congress". Petty vs. Campbell, 402 US 637, 649
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(1971), quoting Hines vs, Badidowitz, 312 US 52, 67 (1941).

Clearly, compliance with Deschutes County's land use
plan has nothing to do with water quality concerns. The DEQ has
recognized this in the past by not requiring a compatibility sta-
tement., It is the DEQ's responsibility to determine water
guality issues. The counties do not have the personnel gqualified
to make water guality decisions for small hydroelectric projects.
The DEQ is mandated to provide this serxvice.

The Clean Water Act §401 does not allow the State of
Oregon t©o delegate the question of water guality to Deschutes
County. If this were the case, every county, every municipality,
in Oregon would have the power to decide whether or not a
hydroelectric project would be built. Local vetoes over
hydroelectric projects would undermine the entire Federal
regulatory plan for the licensing of hydroelectric.

3. APA 183.484 (4)(b)(B) reguires that the DE(Q be con- -
slstent in its applications of standards and practices. This
consistency would also apply to the 401 certifications. To the
best of our knowledge, this is the first time the DEQ has
required a statement of land use compatibility under a 401 cer-
tification. The DEQ maintains that this is required pursuan: to
an "Agreement for Coordination with Land Conservation and
Development Commission® dated January, 1983. Several other hydro
developments have received 401 certifications since January of

1983 without the reguirement of a statement of compatibility.
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Prior agency practice indicates such a statement is not
necessary.

It is not reasonable to require a statement of com-
patibility for the reasons stated above and the fact that the
Agreement for Coordination is not intended to cover this
situation. Attached to the Agreement for Coordination is a list
and summary of DEQ programs, rules, and decisions affecting land
use. These lists deal with water quality and includes nothing
that pertains to hydroelectric licensing or 401 certification.
Most of the programs deal with sewerage works, industrial waste,
and similar concerns. It is logical to assume DEQ has not
reguired a statement of compatibility in the past, because the
Agreement for Coordination did not require it under existing

pPrograms.

CONCLUSION

The 401 certificate should be issued because the appli-
cant has met the water gquality standards of the State of Oregon.
DEQ is without authority to base its decision upon other grounds

than their water guality.

Distridt
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY.,

An Ordinance Amending *
Deschutes County Zoning Ordin-*
ance of 1979, Ordinance No. *

PL-15, as Amended, by the
Addition of the Deschutes
River Combining Zone, Provid-.
ing For a Study Period, Pro-
viding For Exceptions, Pro-
viding for Repeals; and
Declaring an Emergency.

* F ok % ok * A

ORDINANCE NO. 83-058

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY,
OREGON, ORDAINS as follows: : -

Section 1. Ordinance No. PL-15, Deschutes County Zoning
Ordinance of 1979, as amended, is amended by the addition of

OREGON

Section 4.195, Deschutes River Combining Zone, as set out below:

"Section 4.195. Deschutes River Combining Zone.
DR. In any Deschutes River Combining Zone the
requirements and standards of this Section shall apply
in addition to those specified in this Ordinance for
the underlying zone and other applicable combining
zones. In the event of a conflict in requirements and
standards of this Section with the requirements and
standards for the underlying zona, cor other applicablea
combining zones, the provisions of this Section shall
take precedence.

(1) Purpose. The purpose of the Deschutes River
Combining Zone is to maintain the quality and
quantity of the streamflows:; to protect fish and
wildlife; and protect the visual, environmental,
and aesthetic attributes of the Deschutes River,
its tributaries, diversion points, and adjacent
areas within the area of the DR Zone.

{2) Application of Section. This Section shall apply
to all land use actions in the area of the DR Zone
defined as 200' from the mean high water mark,
200' measured at a right angle from the river
meander, or the identified floodplain, whichever
is greater on and along the Deschutes River,
Little Deschutes River, Spring River, Fall River,
Tumalo Creek, Paulina Creek, Squaw Creek, and the
Crooked River, as identified on the Deschutes

1 - ORDINANCE NO. 83-058



River Combining Zone map, marked Exhibit "a",
attached hereto and by this reference incorporated
herein.

(3) Uses Permitted Conditionally. In a zone ar zones
with which the DR Zone 1is combined, those uses not
otherwise exempt from this Section shall be per-
mitted conditicnally. The reguirements and stand-
ards of this Section shall apply in addition to
the general conditional use criteria and specific
use standards set forth in Article 8, the require-
ments and standards for the underlying zone, and
the requirements and standards of all other
applicable combining zones.

{(4) BSpecific Use Requirements and Standards. The
following requirements-and standards apply to land
useg within the DR Zone.

{(A) The use shall maintain existing stream flow
T of any affected river or stréam at present
guality and qguantity.

{B) The use shall conserve and protect fish and
wildlife habitat.

(C) The use shall maintain public access to any
affected river or stream.

{D} The use shall maintain the scenic, visual,
environmental and aesthetic gualities of the
affected river or stream,

{E) fThe use shall not impair recreational oppor-
tunities of the river or stream by the
public.

(F) The use shall have no significant negative
impact, individually or cumulatively, on
existing and viable potential uses of the
river or stream.

(G) Any application for a hydroelectric proiject
shall affirmatively show that the use will
further the purpose of this Section, and that
the applicant has sufficiently addressed the
issues to be resolved during the study period
as set forth in this Section.

{H) The use shall meet the State of Oregon

Department of Environmental Quality noise
standards.
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(5)

(1)

(J)

(K)

That £ill and removal activities meet State
of Oregon requirements and provide for the
reclamation of disturbed areas so that no
significant short or long term negative
impacts occur.

That when the use is on or affects Federal or
State land, that the use is in conformance
with any integovernmental planning agreement
between Deschutes County and affected Federal
or State agencies.

That any special district involved in any
manner with an application for a land use
permit has complied with the requirements of
ORS 197.185 and the proposed activity is in
conformity with the special district's inter-
governmental cooperative agreement with
Deschutes County if the district does not
otherwise have an acknowledged comprehensive
land use plan. A

Study Period. A study shall be conducted as set

out below by a joint task force to be appointed by
the Board of County Commissioners.

(a)

There is hereby declared a study period for
all land use activities within the area
within the DR Zone.

The study period shall be for the period
February 1, 1984 to July 31, 1985. Following
review and public hearing, and prior to the
termination date, and if deemed necessary by
the Beard of County Commissioners, the date
of termination of the study period may be
extended by ordinance for a subseguent period
of up toc six months.

The study period shall include, but not be
limited to, the following:

1. Detailed mapping and instream flow
studies of the Deschutes River, its
tributaries, its diversion points, and
its adjacent areas to allow precise
review of the boundaries of the overlay
zone.

2. The development of a river system model
at standards not less stringent than
those adopted by the Northwest Power
Planning Council to complete the re-
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quirements of the studies identified in
Section 1204, Northwest Power Planning
Council "Columbia River Basin Fish and
Wildlife Program" and Chapter 10,
Sections 14.2 and 14.3, Northwest Power
Planning Council, "Northwest Conserva-
tion and Electric Power Plan”.

3. Identification of uses and development
that may be permitted utilizing the
balancing tests set forth in Statewide
Planning Goal 5, and establish detailed
standards and criteria for development
within the DR =zone.

4. The study of the individual and cumu-
lative effects of all known and poten-
tial hydroelectric sites and sources on
the Deschutes River, its tributaries,
diversion points, adijacent areas, and
stream flows. T

5. The development of a program in recogni=-
tion of the cumulative effects to
balance the conflicting uses of the
natural resource and the hydroelectric
projects as required by Statewide

" Planning Goal 5.

6. The study of river and stream diversion
canals to the extent funding is identi-
fied for such purposes.

7. Identification of current and potential
river uses, and the economic value of
such uses.

8. Preparation of amendments to the Com-
prehensive Plans and implementing
ordinances to balance the conflicting
uses on the Deschutes River, its tribu-
taries, diversion points, adjacent
areas, and streamflows.

{D) During the study period, the County
shall participate with the Power Council
in the completion of the Power Council's
hydroelectric study and take affirmative
action with respect to the apparent con-
flict between the provisions of PURPA
and the Northwest Power Act in order to
help facilitate resolution of the
conflict.
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(6) Exemptions. The following shall be exempt from
this Section:

(A) Continuation of a conforming or nonconforming
use, or a conforming or nonconforming struc-
ture, constructed prior to January 1, 1984.

{B) A use or structure, including a conforming or
noncenforming use, or a conforming or noncon-
forming structure, for which a minor site
plan for the construction, alteration,
restoration, or replacement 1s necessary.

(C) <Construction or reconstruction of a single
family residence.

(D) The reconstruction or repair of an existing
dam, provided such reconstruction or repair
does not alter the characteristics of the
water impoundment and does 1ot otherwise
affect existing stream flow.

(E) Any use or accessory use permitted outright
or conditionally in the underlying zone
pursuant to a Cluster Development approval,
Planned Development approval, Destination
Resort approval, Dude Ranch approval, Planned
Community approval, master plan approval, or
site plan approval dated prior to January 1,
l1984.

(F} The employment of land for farm or forest
use."

Section 2. This Ordinance 1is repealed February 1, 1986, or
upon the completion of the study provided for in Section 4.195 of
Ordinance No. PL-15, Deschutes County Zoning Ordinance of 1979,
as amended, and the adoption of a recommended comprehensive plan
and implementing ordinance amendments, whichever occurs first.

Section 3. This Ordinance being necessary for the immediate
preservation of public peace, health and safety, an emergency is
declared to exist, and this Ordinance takes effect on its
passage.
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DATED this day of

ATTEST:

, 1983.

BOARD OF COUNTY COMMISSIONERS
OF DESCHUTES COUNTY, OREGON

ALBERT A. YOUNG, Chairman

LOIS BRISTOW PRANTE, Commissioner

Recording Secretary

& -~ ORDINANCE NO. 83-058

LAURENCE A. TUTTLE, Commissioner



LEGISLATIVE FINDINGS

The following Legislative Findings are hereby made in

support of adoption of Ordinance No. 83-058.

1.

1

Statewide Planning Goal 5 requires the users of land within
the State "[tJo conserve open space and protect natural and
scenic resources", by developing "[pJrograms that will: (1)
insure cpen space, (2) protect scenic and historic areas and
natural resources for future generations, and (3) promote
healthy and visually attractive environments in harmony with
the natural landscape character . . . ." Statewide Planning
Goal 5 further provides that, "[{wlhere conflicting uses have
been identified the economic, social, environmental and
energy consequences of the conflicting uses shall be
determined and programs developed to achieve the gocal.”

The Deschutes County Year 2000 Comprehenasive Plan (Plan},
portions of which are set forth in Appendix "A", identify
uses for the Deschutes River, its tributaries, diversions,
adjacent areas, and stream flows, all of which are herein-
after referred to as the "Deschutes River", which are
intended to implement Statewide Planning Goal 5.

Hydroelectric projects on or adjacent to the Deschutes
River, or which divert water from the Deschutes River,
conflict with the Plan and no program has been developed by
Deschutes County to achieve Statewide Planning Goal 5.

The Plan provides that tourism and recreation are critically
important components of the local economy. The economic
elements of the Plans make it imperative that the Deschutes
River be preserved as a resource to be utilized by tourists.

A number of Federal acts and actions have been promulgated
which may impact the beschutes River, such as the Northwest
Conservation and Electric Power Plan {(Power Plan) developed
pursuant to the Pacific Northwest Electic Power Planning and
Canservation Act (Northwest Power Act) as adopted by the
Northwest Power Planning Council (Power Council}, the
Columbia River Basic Fish and Wildlife Program (Fish Plan)
as adopted by the Power Council, the Public Utilities
Regulatory Policy Act (PURPA), and the U. S. Forest Service
Deschutes Forest Plan (Forest Plan).

The Forest Plan designates segments of the Deschutes River
as a recreational area and proposes its inclusion under the
Wild and Scenic Rivers Act.
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A number of applications for hydroelectric generating
facilities and diversions have been filed for river and
streams in the Deschutes River Basin.

The Fish Plan and Power Plan adopted by the Power Council
identify serious potential cumulative impacts from hydro-
electric generating and diversion facilities which cannot be
assessed by evaluating projects on a case by case basis.

The necessary studies, including environmental impact
studies, to determine the cumulative impacts of the con-
struction and operation of hydroelectric diversion, gener-
ating, and transmission facilities on the economic, social,
environmental and energy consequences of identified and
potential conflicting uses of the Deschutes River which are
a condition precedent to the implementation of programs to
meet Statewide Planning Goal 5 have not yet been
accomplished.

The Deschutes River, conserved as open space and protected
as a natural and scenic resource, is acritically important
component to the tourism and recreation industry in
Deschutes County.

Hydroelectric generating and diversion facilities impact
open space, natural and scenic resources, and recreational
opportunities which are among the basic elements of a
successful tourist industry.

The Federal Power Act (FPA) which created FERC specifically
recognizes "state action". The Act provides that FERC's
powers shall not be exercised as ". . . affecting . . . or
in any way to interfere with the laws of the respective
state relating to the control, appropriation, use, or
distribution of water used . . . for municipal or other uses
« «» «» ", and Section 9(b} of the FPA requires compliance
with local laws implementing state action before developing
the use, diversion, or appropriation of water, water course
bed, or watercourse bank.

The Poweyr Plan states that the Power Council will conduct,
during the next two years, a stream-by-stream analysis to
rank hydroelectric sites according to their impacts on fish
and wildlife.

The Oregon Economic Department has determined that in 1982
out-of-state tourism spent $100,000,000 in Deschutes County.

The Department of Fish and Wildlife has estimated fishing’
and hunting generate up to $10,000,000.00 to the Deschutes
County economy annually.
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The condition of the Deschutes River may be irreparably
damaged as a tourist attraction, a recreational resource, a
fish and wildlife habitat, a scenic waterway, and a
generally clean and safe natural resource by the unstudied
placement of any of the proposed hydroelectric generating
facilities or other major new facilities within rurail
Deschutes County.

The State Attorney General has recognized local jurisdic-
tion's land use role in the use and development of water
resources such as found in the Deschutes River Basin, and
the authority of the local jurisdiction to adopt ordinances
regulating the land use aspect of such resources.

That exemptions from the standards and criteria in the
Ordinance are based upon the recognition of prior approvals
and uses which at most represent minor impacts and are in
conformance with the Plan and implementing ordinances, or
may be continued pursuant to existing State law.

DATED this day of v, 1983.

BOARD OF COUNTY COMMISSIONERS
OF DESCHUTES COUNTY, OREGON

ALBERT A. YOUNG, Chairman

ATTEST: LOIS BRISTOW PRANTE, Commissioner

Recording Secretary LAURENCE A. TUTTLE, Commissioner
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APPENDIX "A"

The following are excerpts from pertinent portions of
Deschutes River Goals and Policies contained in the Deschutes
County Year 2000 Comprehensive Plan, adopted November 1, 1979:

WATER RESOURCES

"GOAL

1. To maintain ex1st1ng water supplies at present quality and
gquantity. . . .

"POLICIES

3. The County shall conduct a study of the legal, economic and
environmental consequences of the use of irrigation water for
non~agricultural uses. . . ." (pg. 170)

FISH AND WILDLIFE

"GOALS

1. To conserve and protect existing fish and wildlife areas.

3. To develop and manage the lands and waters of this County in

a manner that will enhance, where possible, the production
and public enjoyvment of wildlife,

4, To develoop and maintain public access to lands and waters and
the wildlife resources thereon. . . ."

"POLICIES

4, Because public access to fish and wildlife areas 1s so
important to the economic and livability aspects of Deschutes
County, walking easements and periodic boat access points
shall be provided in areas where public river access 1is
limitad, as determined aporopriate by the County and State
Department of Fish and Wildlife.

5. Consistent with Policy 4 and in order to protect the
sensitive riparian areas, as well as to protect people and
property from flood damage, the Zoning Ordinance shall
prohibit development (except floating docks) within 100 ft.
of the mean high water mark of a perennial or intermittent
stream or lake. . . . Variances shall also be possible where
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it is shown that the structure is removed from the riparian

area because of a high bluff or steep slope. . . ." ({pg.
164)

OPEN SPACES, AREAS OF SPECIAL CONCERN AND ENVIRONMENTAL QUALITY

"GOAL

2. To maintain and improve the quality of air, water and land
resources of Deschutes County. . . ."

"POLICIES

1. A. On lands outside Urban Growth boundaries and rural
service centers . . . and along all other streams and
roadways for which landscape management is prescribed on
the 1990 Comprehensive Plan, a case by case review area
shall be established. This area is not to extend more
than a quarter mile on either side of the center line of
roadways, nor more than 200 ft., from either side of the
rivers measured from the mean high water level.

Within the prescribed area, new structures (excluding
fences, existing structures or other structures less
than $1,000.00 in total value), shall be subject to
review by the County at the time of application for
building or zoning permit. . . .

2. Considerations should be given to designation of appropriate
segments of Fall, Deschutes, Little Deschutes and Crooked
Rivers as Scenic Waterwavs. Reasonable protective and State
agency coordinative measures should be instituted. . . .

6. Because management of State and Federal lands effects areas
under the County's jurisdiction and wvice versa, better
coordination of land use planning between the County,
0.5.r.S5., State Land Board, Bureau of Land Management and
other agencies shall be sought. . . .

9. Loss of riparian areas and other important open spaces

because of dam construction for recreation or other purposes
should be minimized."” (pg. 153)

RECREATION

"GOALS

1. To satisfy the recreational needs of the residents of and
visitors to Deschutes County." (pg. 117)
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ECONOMY

"GOALS

2, To enhance and maintain the existing natural resource, com-
mercial and industrial segments of the local economy. . . .

"POLICIES

1. The importance of tourism to the local economy is well known,
but there also exists considerable potential for strengthen-
ing and improving this segment of the economy. The County
shall assist in the development of a long range plan to en-
courage tourism (including destination resorts) and recrea-
tion locally. This study will include consideration of the
impacts likely to be created by increasingly expensive

gasoline.

2. Private commercial activities consistent with other County
policies which enhance tourism shall be encouraged by the
County. . . ." (pg. 87)

RURAL DEVELOPMENT

"GOAL

1. To preserve and enhance the open spaces rural character
scenic values and natural resources of the County. . . ."
(pg. 49) :
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

An Ordinance Amending
Deschutes County Ordinance
No. PL-11, Bend Urban Growth
Boundary Zoning Ordinance,
as Amended, by the Addition of*
the Deschutes River Combining *
Zone, Providing For a Study
Period, Providing For Repeal,
and Declaring an Emergency.

% % o

* # *

ORDINANCE NO. 83-066

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY,
OREGON, ORDAINS as follows: - o

Section 1. Deschutes County Ordinance No. PL-11, Bend
Growth Boundary Zoning Ordinance, as amended, is amended by
addition of Section 23A, DPeschutes River Combining Zone, as
<cut below:

"Section 23A. Deschutes River Combining Zone. DR.
In any Deschutes River Combining Zone the requirements
and standards of this Section shall apply in addition
to those specified in this Ordinance for the underlying
zone. In the event of a conflict in requirements and
standards of this Section with the requirements and
standards for the underlying zone,; the provisions of
this Section shall take precedence.

(1) Purpose. The purpose of the Deschutes River
Combining Zone is to maintain the quality and
quantity of the streamflows; to protect fish and
wildlifes: and protect the visual, environmental,
and aesthetic attributes of the Deschutes River,
its tributaries, diversion peints, and adijacent
areas within the area of the DR Zone.

(2) Application of Section, This Section shall apply
to land use actions in the area of the DR Zone
defined as the areas of special interest or 100'
from the mean high water mark, whichever is great-
er on and along the Deschutes River and Tumalo
Creek, as identified on the Deschutes River
Combining Zone map, marked Exhibit "A", attached
hereto and by this reference incorporated herein.
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{(3) Uses Permitted Conditionally. In a zone with
which the DR Zone is combined, those uses not
otherwise exempt from this Section shall be per-
mitted conditionally. The requirements and stand-
ards of this Section shall apply in addition to
the general conditional use criteria set forth in
Section 29, and the requirements and standards for
the underlying zone.

(4) S8Specific Use Requirements and Standards. The
following requirements and standards apply to land
uses within the DR Zone.

() The use shall maintain existing stream flow
of any affected river or stream at present
guality and quantity,

{B) The use shall conserve and protect fish and
wildlife habitat.

(C}Y The use shall maintain the scenic, visual,
environmental and aesthetic qualities of the
affected river or stream, and shall not
diminish the economic benefits of tourism to
the local economy.

(D} The use shall not impair recreational oppor-
tunities of the river or stream by the
public.

(E) The use shall have no significant negative
impact, individually or cumulatively, on
existing and viable potential uses of the
river or stream.

(F) Any application for a hydroelectric project
shall affirmatively show that the use will
further the purpose of this Section, and that
the applicant has sufficiently addressed the
issues to be resolved during the study period
as set forth in this Section.

{G) The use shall meet the State of Oregon
Department of Environmental. Quality noise
standards.

(H)}) That fill and removal activities meet State
of Oregon requirements and provide for the
reclamation of disturbed areas so that no
significant short or long term negative
impacts occcur.

2 - ORDINANCE NO. 83-066



(5)

(1)

(3)

That when the use is on or affects Fedevral or
State land, that the use is in conformance
with any integovernmental planning agreement
between Deschutes County and affected Federal
or State agencies.

That any special district involved in any
manner with an application for a land use
permit has complied with the requirements of
ORS 197.185 and the proposed activity is in
conformity with the special district's inter-
governmental cooperative agreement with
Deschutes County if the district does not
otherwise have an acknowledged comprehensive
land use plan.

Study Period. A study shall be conducted as set

out below by a joint task force to be appointed by

the Board of County Commissioners.

(A%

(B)

(c)

There is hereby declared a’étﬁdy period for
all land use activities within the area
within the DR Zone.

The study period shall be for the period
February 1, 1984 to July 31, 1985. Following
review and public hearing, and prior to the
termination date, and if desmed necessary by
the Board of County Commissioners, the date
of termination of the study period may be
extended by ordinance for a subsequent period
of up to six months.

The study period shall include, but not be
limited to, the following:

1. Detailed mapping and instream flow
studies of the Deschutes River, its
tributaries, its diversion points, and
its adjacent areas, including areas of
special interest, to allow precise
review of the boundaries of the overlay
zZone.

2. The development of a river system model
at standards not less stringent than
those adopted by the Northwest Power
Planning Council to complete the re-
quirements of the studies identified in
Section 1204, Northwest Power Planning
Council "Columbia River Basin Fish and
Wildlife Program" and Chapter 10,
Sections 14.2 and 14.3, Northwest Power
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Planning Council, "Northwest Conserva-
tion and Electric Power Plan".

3. Identification of uses and development
that may be permitted utilizing the
balancing tests set forth in Statewide
Planning Geal 5, and establish detailed
standards and criteria for development
within the DR =zone.

4. The study of the individual and cumu-
lative effects of all known and poten-
tial hydroelectric gites and sources on
the Deschutes River, its tributaries,
diversion points, adjacent areas, and
stream flows.

5. The development of a program in recogni-
tion of the cumulative effects to
balance the conflicting uses of the
natural resource and the hydroelectric
projects as required by Statewide
Planning Goal 5.

6. The study of river and stream diversion
canals to the extent funding is identi-
fied for such purposes.

7. Identification of current and potential
river uses, and the ecconomic¢ value of
such uses.

8. Preparation of amendments to the Com-
prehensive Plans and implementing
ordinances to balance the conflicting
uses on the Deschutes River, its tribu-
taries, diversion points, adjacent
areas, areas of special interest, and
streamflows.

(D) buring the study period, the County
shall participate with the Power Council
in the completion of the Power Council's
hydroelectric study and take affirmative
action with respect to the apparent con-
flict between the provisions of PURPA
and the Northwest Power Act in order to
help facilitate resolution of the
conflict.

{6) Exemptions. The following shall be exempt from
this Section:
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(A) Continuation of a conforming or nonconforming
use, or a conforming or nonconforming struc-
ture, constructed prior to January 1, 1984.

{B) A use or structure, including a conforming or
nonconforming use, or a conforming or noncon-
forming structure, for which a minor site
plan for the construction, alteration,
restoration, or replacement is necessary.

{C}) Construction or reconstruction cof a single
family residence.

{D) The reconstruction or repair of an existing
dam, provided such reconstruction or repair
does not alter the characteristics of the
water impoundment and does not otherwise
affect existing stream flow.

(E) Any use or accessory use permitted outright
- or conditionally in the underlying zone
pursuant to a Destination Resort approval,
Planned Unit Development approval, master
plan approval, or site plan approval dated
prior to January 1, 1984.

Section 2. This Ordinance is repealed February 1, 1986, or
upon the completion of the study provided for in Section 23A of
‘Ordinance No. PL-11, Bend Urban Growth Boundary Zoning Ordinance,
as amended, and the adoption of a recommended comprehensive plan
and implementing ordinance amendments, whichever occurs first.

Section 3. This Ordinance being necessary for the immediate
preservation of public peace, health and safety, an emergency is
declared to exist, and this Ordinance takes effect on iteg
passage.

DATED this day of r 1983,

BOARD OF COUNTY COMMISSIONERS
OF DESCHUTES COUNTY, OREGON

ALBERT A. YOUNG, Chairman

ATTEST: LOIS BRISTOW PRANTE, Commissioner

Recording Secretary LAURENCE A. TUTTLE, Commissioner
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LEGISLATIVE FINDINGS

The following Legislative Findings are hereby made in

support of adoption of Ordinance No. 83-066.

1.

1

Statewide Planning Goal 5 requires the users of land within
the State "[tjo conserve open space and protect natural and
scenic resources", by developing "[pJlrograms that will: (1)
insure open space, {(2) protect scenic and historic areas and
natural resources for future generations, and (3) promote
healthy and visually attractive environments in harmony with
the natural landscape character . . . ." 8tatewide Planning
Goal 5 further providesg that, "[wlhere conflicting uses have
been identified the economic, social, environmental and
energy consequences of the conflicting uses shall be
determined and programs developed to achieve the gcal."

The Bend Area General Plan (Plan), portions of which are set

forth in Appendix "A", identify uses for the Deschutes

River, its tributaries, diversions, adjacent areas, and
stream flows, all of which are hereinafteyr referred to as
the "Deschutes River", which are intended to implement
Statewide Planning Goal 5.

Hydroelectric projects on or adjacent to the Deschutes
River, or which divert water from the Deschutes River,
conflict with the Plan and no program has been developed by
Deschutes County to achieve Statewide Planning Goal 5.

The Plan provides that tourism and recreation are critically
important components of the local economy. The economic
elements of the Plans make it imperative that the Deschutes
River be preserved as a resource to be utilized by tourists.

A number of Federal acts and actions have been promulgated
which may impact the Deschutes River, such as the Northwest
Conservation and Electric Power Plan (Power Plan) developed
pursuant to the Pacific Northwest Electic Power Planning and
Conservation Act (Northwest Power Act) as adopted by the
Northwest Power Planning Council (Power Council}), the
Columbia River Basic Fish and Wildlife Program (Fish Plan)
as adopted by the Power Council, the Public Utilities
Reqgulatory Policy Act (PURPA)}, and the U. S. Forest Service
Deschutes Forest Plan (Forest Plan).

A number of applications for hydroelectric generating
facilitieg and diversions have been filed for in the
Deschutes River Basin.

The Fish Plan and pPower Plan adopted by the Power Council
identify serious potential cumulative impacts from hydro-
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1.

12.

13.

14.

15.

electric generating and diversion facilities which cannot be
assessed by evaluating projects on a case by case basis.

The necessary studies, including environmental impact
studies, to determine the cumulative impacts of the con=-
struction and operation of hydroelectric diversion, gener-—
ating, and transmission facilities on the economic, social,
environmental and energy consequences of identified and
potential coniliciing uses of the Deschutes River which are
a condition precedent to the implementation of programs to
meet Statewide Planning Goal 5 have not yet been
accomplished.

The Deschutes River, conserved as open space and protected
as a natural and scenic resource, is a critically important
component to the tourism and recreation industry in
bDeschutes County.

Hydroelectric generating and diversion facilities impact
open space, natural and scenic resources; and recreational
opportunities which are among the basic elements of a
successful tourist industry.

The Federal Power Act (FPA) which c¢reated FERC specifically
recognizes "state action". The Act provides that FERC's
powers shall not be exercised as ". . . affecting . . . or
in any way to interfere with the laws of the respective
state relating to the control, appropriation, use, or
distribution of water used . . . for municipal or other uses
. « - ", and Section 9(b) of the FPA reguires compliance
with local laws implementing state action before developing
the use, diversion, or appropriation of water, water course
bed, or watercourse bank.

The Power Plan states that the Power Council will conduct,
during the next two years, a stream-by-stream analysis to
rank hydroelectric sites according to their impacts on £fish
and wildlife.

The Oregon Economic Department has determined that in 1982
out-of-state tourism spent $100,000,000 in Deschutes County.

The Department of Fish and Wildlife has estimated fishing
and hunting generate up to $10,000,000.00 to the Deschutes
County economy annually.

The condition of the Deschutes River may be irreparably
damaged as a tourist attraction, a recreational resource, a
fish and wildlife habitat, a scenic waterway, and a gener-
ally clean and safe natural resource by the unstudied
placement of any of the proposed hydroelectric generating
facilities or other major new facilities in and around the
City of Bend.
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16. The State Attorney General has recognized local jurisdic-
tion's land use role in the use and development of water
resources such as found in the bPeschutes River Basin, and
the authority of the local jurisdiction to adopt ordinances
regulating the land use aspect of such rescurces.

17. That exemptions from the standards and criteria in the
Ordinance are based upon the recognition of prior approvals
and uses which at most represent minor impacts and are in
conformance with the Plan and implementing ordinances, or
may be continued pursuant to existing State law.

DATED this day of r 1983,

BOARD OF COUNTY COMMISSIONERS
OF DESCHUTES COUNTY, OREGON

ALBERT A. YOUNG; Chairman

ATTEST: LOIS BRISTOW PRANTE, Commissioner

Recording Secretary LAURENCE A. TUTTLE, Commissioner
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APPENDIX A
Bend Area General Plan
Pertinent Deschutes River Goals and Policies

Open Lands -

The open land section of the plan deals with three basic types, forests, urban
‘Teserve, and areas of special interest - private and public open space.

area

Areas of Svecial Intersst - Private ard Public Cpen Space

1. The banks and canyon of the Deschutes River shall be retained as public or
private open space throughout its entire length within the planning area excspt
in the intensively developed central part of the community.

2. Major rock cutcrops, stands of trees or other prominent natural features shall
be preserved as a means of retaining the visual character and quality of the

community.

Qutside the Urban Growth Boundary t@e policies and requirements of the Deschutes
County Year 2600 Comprehensive Plaun shall apply. Decisions along the boundary that
may impact natural rescurce lands oubside the boundary will be coordinated with the

County, and preferencs will be given to
through the development review process:

the protection of such adjacent resources
Areas of specizl interest identify lands

along the banks of the Deschutes River. These areas are also basic habluat The
following policies and goals shall alsc appiy.

Fish and Cane

The primary voals for the protectlon of the fish and wildlife habitat within tha

urban area are

1. To conserve the existing riparian zone along the Deschutes River.

2. To previds for public access to this scenic and atiractive resource.

3. To provide more park and trails aleong the river.

4. To zllow the community flexibility in reviewing development proposals
the arsas of spsecial interest that would award superior design; that grancs
public z2ceess aond dedication of land fo the public; that grant scenic or Jlevelco-
ment easexments to a public body or recegnized conservation organization; and

still maintains the scenic resources and nrotects or enhances the wildlife habi-
tat or that can bhe judged to be a reasonable trade-off in values for the public.

Strateries and Policies:

A e

-

1. The

ani county shall preserve aroas of bthe banks amd canyons

cpunos Ziver in public or privabe open space khroughoub tbs enbirs
tha Urowsin Zoundary, except in the intensively developed cen

Ehe cioy. Aress 5o dreserved will allow residencicl densicies bto bc
the developaole portion of the parcel arffected.

2. The eity and county shall review develcpment propesals that include land in
areas designated as areas of special interest for the public benefits that can
te gaired under preservation or develcpment. The cibty and county may allow
those devslopments that are not subjesct to natural hazards; thas would no
inflict irroversible harm to the riparian zZone; that would enharnce publi:
open 3pace, parxs, and sccess; bhat have exesllence of deozign, prooavids via
easesent or fes title access for the public fo the river, either as pars 27
trails; =3pd carry out the intent of the plan o enhance the variesy ﬁnd Liva-
bility of the Bend Urban Aroes.
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Page 2

3. Any development within 100 feet of the water‘é edge shall be gubject to a con-
diticnal use and design review procedure, btaking into account the goals for
the areas of special interest and the protection of fish and wildlife habitat.

4. The county and city shall apply the requirements of the deer winker range over-
lay zone to any development in the urban reserve arsa adjacent to or within
one mile of the WA designation on the county plan or zoning maps.

Trze Deschutes River represents a significant sensitive aresa within the Urban Growth
Boundary, and the upmost c¢are shall be taken in any development that occurs so

that the public is benefitted by any changes that may occur in the existing charac-
ter of the river or riparian zone.



ol AN
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION ?%gﬁgS&wﬁ

OF THE STATE OF OREGON

(=520 1985

In Re: )

) S
LAVA DIVEESION PRCJECT } BRIEF OF RESPONDENT DEPARTMENT
FERC No. 5205 ) OF ENVIRCNMENTAL QUALITY
Deschutes County, Oregon)

STATEMENT OF THE CASE

Summary of Facts

General Energy Development, Inc., (GED) holds Permit
No. 5205 issued by the Federal Energf Regulatory Commission
(FERC) to plan and design the Lava Diversion Hydro Project on
the Deschutes River south of Bena, Oregon. Before FERC may
issue a license to construct, § 401 of the Clean Water Act
states that the license applicant shall provide the licensing
agency (here FERC) a "certification from the state in which
the discharge originates or will originate . . . that any such
discharge will comply with the applicable provisiocns of §§ 301,
302, 303, 306 and 307 of this act . . . and with any other
appropriate requirements of state law set forth in such cer-
tification . . . ." 33 U.8.C. § 1341.

The Oregon Department of Environmental Quality (DEQ) denied
issuance of certification on two bases. First, eight areas of
potential water quality impacts were not adeguately addressed by
CGED. These areas have now been addressed to the satisfaction of
the DEQ and are no longer at issue here. 8Second, GED did not

supply DEQ a statement of compatibility with the Deschutes County
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comprehesive plan and land use ordinances. Oregon law requires
that any state agency decision which affects land use be made in
accordance with local comprehensive plans and ordinances., DEQ's
land use procedures provide the statement of compatibility shall
be issued by the appropriate local government. Deschutes County
has not issued this statement.

In December of 1983 Deschutes County passed ordinances
Nos. 83-058 and 83-066. {The first of the two similar ordinances
is included in the appendices at App 11.) These ordinances limit
hydroelectric development on the Deschutes River pending the
completion of a study assessing the cumulative impacts upon the
environment of the numerous planned projects. Until the study is
completed, any project must meet the special standards of the
ordinance and obtain a conditionai usae permit. Ne such study has
vet been completed, and GED has not yet applied for a conditional
use permit.

Since no factual issues exist, the parties have agreed to
have this matter brought before the commission without a prior
hearing. The only issues presented for the commission are legal

and policy issues.

Summary of Argument

GED raises three issues in its appeal of DEQ's denial of § 401
certification. The three issues and DEQ's position thereon may
e summarized assfollows:

1) As a matter of law, did Deschutes County err in failing

to grant a statement of land use compatibility?
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Deschutes County ﬁas not in err for faiiing_to grant a state-
ment of compatibility. Deschutes County's current zoning ordi-
nances allow hydroelectric development on the Deschutes River
only upon receipt of a conditional use permit. Deschutes County
has never received a conditional use permit request from GED.
Therefore, as the county'property advised DEQ, there has not vyet
been a determination that the GED project is consistent with the
Deschutes County plan and ordinances.

2) Can DEQ deny § 401 certification for reasons other than
water gquality?

Yes, DEQ can, and probably must, deny § 401 certification for
a project that has not compliéd with state land use laws. § 401
cf the Clean Water Act allows the state to consider appropriate
requirements of state law other than water guality requirements
in granting § 401 certification. The statute's plain language-and
most relevant case law support a broad interpretation of the state's
authority. In Oregon, state land use law requires state
agencies to act in compliance with local comprehensive plans and
ordinances. DEQ, following its regular land use procedures,
requested that Deschutes County determine whether the project
complied with the Deschutes County plan and ordinances. Since
Deschutes County did not issue a statement of compatibility, DEQ
property withheld § 401 certification.

.3} Did DEQ violate the consistency standard of ORS 183.484
by not regquiring previous § 401 applicants to obtain a statement

of compatihility?
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DEQ did not violate the consistency standard of ORS 183.454
by not requiring previcus applicants to obtain a statement of
compatibility. The reason GED was the first company required to
supply a county compatibility statement was explained to GED by

letter. Therefore, the consistency standard was met.

I-[J

urthermore, DEQ was changing from erronecus to correct proce-
dure. Case law provides that correct agency procedure should not
be reversed for inconsistency with prior erronecus procedure.
DEQ's argument on each of these issues is set forth in full

Delow.

ANSWER TO FIRST ISSUE
As & matter of law, Deschutes County was not in error for
failing to grant the statement of compatibility.
ARGUMENT
State agency decisions affecting land use must be compatible
with local comprehensive plans and ordinances. Oregon's land use
laws provide in pertinent part:
+ + . 8tate agencies shall carry ocut their
planning duties, powers and responsibilities
and take actions that are authorized by law
with respect to programs affecting land use
«+ + + in a manner compatible with . . .
[clomprehensive plans and land use regulations
. . . ORS 197.180{(1(b)(A) {Emphasis added).
Deschutes County Zoning Ordinance No. B3~-058 was passed in
response to the potential adverse cumulative effects of the

numerous proposed hydroelectric prQjects on the Deschutes River

and lts tributaries, diversions, adjacent areas, and stream

A
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flows. The ordinance limits hydroelectric development until July
31, 1985 to allow for completion of a cumulative effects study.
The study is intended to allow compliance with Statewide Planning
Goal 5 which requires the users of land within the state "[t]o
conserve open space and protect natural and scenic resources by
developing [plrograms that will: (1) insure open spaces, (2)
protect scenic and historical areas and natural resources of
future generations, and (3) promote healthy and visually attrac-
tive environments in harmony wilth the natural landscape
character . . ." OAR 660~15-000. No programs have been deve~
loped to implement Goal 5. Development of proposed hydroelectric
proiects on the Deschutes Rivér cauld severely impact the coun-
ty's ability to implement programs designed to meet Goal 5.
Inability to meet Goal 5 could result in diminution in the tens
of millions of tourist dollars spent annuall? in Deschutes County
by tourists drawn to the area for its recreational opportunities.
See Deschutes County Ordinance No. 83-058.

(App. 11.)

Until the cumulative effects study is completed, the ordi-
nance allows hydroelectric projects only as - a conditional use.
However, Deschutes County has never received an application for a
conditional use permit from GED. (App. 23-24, October 10, 1984
letter from Deschutes County Commission to DEQ.) As a result,
Deschutes Coﬁnty has not issued GED a statement of compatibility
with the county's compreheﬁsive plan and land use ordinances.

Intil the permit process is zomplete, there i1s no £inal deter-
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mination that a project will be compatible with the standards of
the ordinance. Therefore, Deschutes County was correct in not
igsuing GED a statement of compatibility.

DEQ's practice of relying upon a local government's interpre-
tation of its own land use ordinances makes good sense as a matter
of practical administration and policy. As a matter of law, this
practice has alsc been specifically upheld by the Oregon courts.

Schreiner's Gardens v. DEQ, 71 Or App 381, p2d {(1984)

(upholding DEQ's reliance on Marion County's land use findings
with respect to the waste burning facility).

Even if DEQ could overrule a local government's interpreta-
tion of its own ordinances, tﬁere is no reason to do so in this
case., It is beyond debate that Deschute County's current ordi-
nances require that hydroelectric projects obtain a conditional
use permit and that no such permit has been issued in this case.
If GED is dissatisfied with the fesult in this case, its remedy

is with the county, not DEQ.

ANSWER TO SECOND ISSUE
DEQ can deny § 401 certification for reasons other than water
guality.
ARGUMENT

4. Introduction

The Clean Water Act establishes a Jjoint system of
state and federal control designed to preserve, protact and

improve the nation's waters. The Environmental Protection Agency
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(EPA) serves as the overseer of the programs implemented under

the Clean Water Act. However, the Act grants the states broeoad

regulatory powers. This is apparent in the purposes and pclicy

of the Act set out in 33 U.S.C. § 1251 as follows:

« . . 1t is the policy of the Congress
to recognize, preserve, and protect the pri-
mary responsibilities and rights of states to
prevent, reduce, and eliminate pollution, to
plan the development and use ({(including
restoration, preservation and enhancement) of
land and water resources . . . {Emphasis
added. )

Mindful of this purpose, Congress granted the states regula-

tory veto power of FERC's hydroelectric project licensing

authority by requiring FERC applicants for licenses to obtain

state certification. . Without state certification, or a waiver

from the

state, FERC may not grant a license to construct or

operate a hydroelectric power facility. § 401 provides in per-

tinent part:

Thus,

refusing

Any applicant for a federal license or
permit to conduct any activity . . . which may
result in any discharge into the navigable
waters, shall provide the licensing or per-
mitting agency a certification from the state
in which the discharge originates or will orig-
inate . . . that any such discharge will
comply wilth the applicable provisions of
§§ 301, 302, 303, 306 and 307 of this act. . .
and with any other appropriate reguirements of
state law set forth in such certification.

33 U.s.C. § 1341.

§ 401 provides a state two means of conditioning or

to certifv a hydro project. First, under § 401{(a), state

certification may be withheld if the project would impact water

quality.

Second, § 401(d) provides the project must comply with
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"any other appropriate requirements of state law.” The scope of
§ 401(d) is at issue in this case.

B.  Plain Meaning

Whenever possible, statutes are to be construed to give
effect to their plain meaning. The plain meaning of § 401 is
¢lear. By requiring compliance with particular sections listing
water quality criteria and then providing that projects must meet
“other appropriate requirements of state law”, it is clear
Congress did no£ intend to limit the scope of § 401(d) to state
laws pertaining to water quality. § 401(d), in addition to the
“"other appropriate requirement” language, alsc lists the water
quality criteria sections. By explicitly reguiring compliance
with "other appropriate requirements of state law", Congress
intended the states flexibility in considering § 401 cer-
_tification. A plain meaning reading of § 401 supports DEQ's
action of denying certification to GED for failing to comply with
Oregon's land use laws.

C. Casge Precedent

The case law interpreting the scope of § 401 also supports the

action taken by DEQ.

In Roosevelt Campobello Int'l Park Comm'n v. Environmental

Protection Agency, 684 F24 1041 (1st Circuit 1982), the State of

Maine imposed conditions on a proposed oil refinery under the
State Siting Law. EPA declined to incorporate these conditions
into the NPDES permit granted tc the project applicant. The cir-

cuits oourt addressed two igsues: 1) were the state conditiocns
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water quality related, and (2) was EPA required to include the
conditions in its NPDES permit? The Administrative Law Judge
(ALJ) held_that the state may not impose permit restrictions
unrelated to water guality standards, effluent limitations or
schedules of compliance. The court disagreed stating:

Petitioners argue, with some force, that
the conditions listed above are related to

water quality . . . We believe that the ALJ
made a mere fundamental error by seeking to
determine which requirements of state law were
appropriately affixed to the state's cer-
tification. Section 401 of the CWA empowers
the state to certify that a proposed discharge
will comply with the Act and 'with any other
appropriate requirement of state law.' Id. at
1036,

The court in essense rendered the first issue moot by its
holding on the second issue. It was unnecessary to determine
whether the conditions were water quality related because states
may impose conditions not related to water quality on § 401 cer-
~tification as long as the conditions are supported in state law.

Following this reasoning, DEQ was correct 1n denying cer-
tification to GED. By failing to obtain a statement of conm-
patibility with the Deschutes County plan and ordinances, GED was
not in compliance with Oregon state law. State law reguires this
statement of compatibility before agencies may act. Therefore,
DEQ has the discretion, 1if not a mandate, to assure compliance
with the Oregon land use law when taking action under § 401.

The New York courts have also considered the scope of § 401.

In de Rham v. Diamond and Consolidated Edison Co., 32 wNv2d 34,

295 NE24 763 {1973), environmental groups sought to overturn the
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State Commission of Envircnmental Conservation's granting of cer-
tification. The issues were: 1) whether the commissiocner acted
arbitrarily and capriciously, and 2} would the project damage
water guality leading to impact upon the fishery resource?

The court stated:

Congress 4id not empower the states to
reconsider matters, unrelated to thelr water
guality standards, which the Power Commission
has within its exclusive jurisdiction under
the Federal Power Act . . . [Tlhe
Commissioner has neither the authority nor the
duty to delve into the many other issues which
had been investigated and decided by the
Federal Power Commission . . . Id. at 768
(Emphasis added). -

The court was indicating the state agency may not reconsider
matters under the jurisdiction of the Power Commission that had. .
already been investigated. The Power Commission had already con-
ducted a study assessing the probable damage to fishery. ... ..
resources. Therefore, the CEC could not reconsider this matter.
However, many matters of state law affecting hydropower projects
are not under the jurisdiction of FERC. Therefore, FERC would
not have considered them. Under § 401(d), states may consider
state laws during § 401 certification proceedings.

FERC has not considered whether ﬁhe GED prcject would meet
the Deschutes C§unty comprehensive plan and land use ordinances.
When DEQ regquested a certificate of compliance with the plan and
ordinances, it was not reconsidering anything FERC had already
investigated. This assessment was purely a state law reguire-
ment. Therefore, DEQ properly considered the Deschutes County
plan and ordinances, which it must consider under state law, in

denying GED's application for certification.
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Furthermere, in de Fham, the court did not directly address
language resembling current § 401&d). The issues were restricted
to the petitioner's concerns regarding whether the state com-
mission had adequately addressed water guality concerns. The
petitioner was not cléiming the commission failed to consider
"other appropriate requirements of state law'". Rather, the
petitioner claimed that licensing of the facility would lead to
water quality degradation. The difference in breadth of the
inquiry in de Rham as compared with the case at hand diminishes

the value of any dictum in_ge Fham discussing the scope of § 401(d4}.

‘The New York courts alsc addressed § 401 in Power Authority

of State of New York v. Williams, 60 NvY2d 315, 457 NE2d 726

{1983). 1In this case, the State Department of Environmental
Conservation denied the power authority's application for a § 401
certification. This denial was predicated solely on water |
quality standards. The issue on appeal was whether the state
department could consider granting a § 401 certification because
the project offerred the sole means to meet the energy needs
deécribed in the State Energy Master Plan even when the project
would violate applicable water quality standards. The court held
that the state department could not balance the need for the pro-
ject with the water qua£ity impacts the project would produce, as
méndated in the State Energy Law, because this balancing test was
within FERC's Jjurisdiction.

Williams is clearly distiﬁguishable from the case at hand.

In Williams, the state department could not comply with both
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federal and state law. "[Wlhen compliance with federal and state
regulations is a physically impossibility", state law may be

preempted. Florida Lime and Avacodo Growers, Inc. v. Paul, 373

US 132, 142-43 (1963). However, as discussed above, DEQ acted
within the bounds of both state and federal law. In this case,
DEQ was not acting in violation of the Clean Water Act. To the
contrary, DEQ was considering "other appropriate requirements of
state law" when 1t required compliance with the Deschutes County
prlan and ordinances. Therefore, DEQ's action was proper.

D. FERC Preemptiocn

Oppcsing counsel contends the Federal Power Act preempts
" state licensing and permit functions for hydropower except for

water quality concerns preserved by § 401 and cites First Iowa

Hydro-Electric Cooperative v, Faederal Power Comm'n,'328 Us 152

{1946). The precedential value of First Iowa has been weakened

by recent court opinions.

In California v. United States, 438 US 645 (1978), the court

interpreted § 8 of the Reclamation Act, 43 U.S.C. § 383, as applied
to conditions placed by the State of California on water permits
igsued for the construction of the New Melones Dam. § 8

provides: |

. « . nothing in this Act shall be
construed as affecting or intended to affect
or to in an way interfere with the laws of any
state or territory relating to the contrel,
appropriation, use or distributicon of water
used in irrigation . . . . 43 U.S.C. § 383,

This langrage 1s very similar to that in § 27 of the Federal Power

”

Act., Despite the plain language meaning of § 27, the Supreme
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Court in FPirst Iowa determined § 27 merely preserved proprietary

rights, i.e., that the section's only function was preservation of a
state's right to compensation for injury to vested water rights.
The court looked to interpretations of § 8 of the Reclamation Act

for'guidance. First Iowa, supra at 176. In California v.

United States, the court held that the conditions imposed by

California were valid, if the condition actually imposed was hot
inconsistent with the congressicnal directives as to the New

Melones Dam. See California v. United States. This language

should also be read to limit § 27 of the Federal Power Act since
the court has discussed § 27 of the Federal Power Act and § 8 of
the Reclamation Act interchangeably. Thus, a state law not in
direct conflict with a federal ‘law, i.e., when compliance with
both federal and state law is not physically impossible, is
valid. |

In this case, there is no direct conflict. Federal law
provides that state law must be satisfied before issuance of a
§ 401 permit. State law provides that comprehensive plans and
ordinances mast be considered by DEQ before providing § 401 cer-
tification. Both federal and state law were concurrently
satisfied by DEQ's action. Therefore, state law 1s not preempted
and 5EQ's action was proper and valid.

In another recent Supreme Court case, the "superagency"
powers FERC has assumed regarding hydropower licensing have been

further limited. Escondido Mutual Water Co. v. Lz Jolla Band of

Migsion Indians. Us ;, 104 8 Ct 2105, 80 L Ed 24 753
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(1984) involved the meaning of § 4{e) of the Federal Power Act.
16 U.s.C. § 797(e5. This section gives the agency having juris-
diction over federal reservations the power to impose conditions
on FERC power projects passing over these lands. FERC rejected
or modified conditions imposed by the Secretary of the Interior
upcn a project passing through several Indian reservations. The
court held that the conditions were binding upon FERC,

In reaching this decision, the Supreme Court has recognized
that FERC licensing involves shared powers and that FERC dces not
have exclusive jurisdiction over hydropower licensing.

E. 8tate Land Use Laws

Any DEQ decision which affects land use must be made pursuant
Lo local comprehensive plans and land use ordinances. ORS
chapter 197 provides in pertinent paft:

. . . state agencies shall carry out their
planning duties, powers and responsibilities
and take actions that are authorized by law
with respect to programs affecting land use
.+ .+ .+ in a manner compatible with . . ..
comprehensive plans and land use regula-
tions . . . ORS 197.180(1)(b)(A).

The land use laws also require that each state agency prepare
and submit to the Land Conservation and Development Commission
(LCDC) a coordination agreement. ORS 197.180(2)-(6). Among
other requirements, the agreement must list the agency's rules
and programs affecting land use. See OAR Chapter 660, Division
330 (LCDC's administrative rule on state agency cocordination
agreements) .

DE(G has adopted such an agreement, and it has been reviewed

‘and approved by LCDC. (Pertinent portions are attached at
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App 1-10.} The agreement specifically identifies § 401 cer-
tification as a decision affecting land use. (App 10.)}

DEQ's coordination agreement is consistent with QOregon case
law, which has broadly construed what actions constitute land use

decisions. In Peterson v, Klamath Falls, 299 Or 249,

P2d (1977}, a decision by the City of Klamath Palls

to annex land outside its borders was held to be a land use
decision. Peterson also established the general test of what is
a land use decision: will the decision have "a significant
impact on present or future land uses . . ."? Id. at 254.

There is little doubt that a decision involving a
hydroelectric project on the Deschutes River will have such a
"significant impact". Water is the blocd of arid Deschutes
County. Water related recreation results in the annual influx
of tens of millions of tourist dollars into Deschutes County. The
avallability of water has a direct effect upon the county's abi-
lity to accommodate growth.

The Final Deschutes County Year 2000 Comprehensive Plan,-
adopted in November of 1979, recognizes the vital importance of
water rescources to the county:

Water in adequate quality and quantity
is important to all communities, but in a
semi-arid region such. as where Desgchutes
County is located it is of particular impor-
tance . . . Unfortunately, inadequate infor-
mation exists on water supplies and on water
quality. The County Health Division, Oregon

Health Divisicn, DEQ, and U.S. Geological
Survey are all presently involved with
studies or ongoing programs to provide a
greatery understanding of the area's water
resources. Given the unexpected continued
growth of the area and the existence of water
quality and guantity problems alrsady, the
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results of these studies will prove useful
in updating this plan and safely accom-
modating the new growth while protecting
existing industries and residents. Deschutes
County Comprehensive Plan at 138-39. . s
The County shall conduct a study of the
legal, economic and environmental consequen-
ces of the use of irrigation water for non-
agricultural uses. Deschutes County
Comprehensive Plan at 140.

Other decislons regarding utiliiation of water resources have
been held to be land use decisions by the Oregon courts. For
example, the Department of Fish and Wildlife's determination of
whether or not to issue a salmon hatchery permit was held to be a

land use decision. Federation of Independent Seafood Harvesters

v. Fish and Wildlife Commission, 291 Or 452, 632 p2d 777 (1981).

Similarly, a state permit authorizing.the spraying of the pesti-

¢ide Sevin in the Tillamook Bay was held to be a land use deci-

sion. Audubon Soc'y v. Department of Fish and Wildlife, 67.0C - - o

App 776, 681 P2d 135 (1984).

DEQ has regularly relied upon a local government'srinterprew
tation of its own ordinances. This approach has been specifi-
cally upheld by the Oregon courts. Most notably, the Court of
Appeals recently held that DEQ properly relied on the decisions .
of Marion County regarding whether the operation ©f a waste
burning facility met the Marion County plan and ordinances.

Schreiner's Gardens v. DEQ, 71 Or App 381, p2d

{1984). Schreiner's Gardens is directly parallel to this case in

that the county's ordinances regquired a conditional use permit,
and DEQ issued 1ts permit subsequent to and in reliance upon the

local permit.
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Contrary to petitioners assertion, DEQ has not delegated to
Deschutes County veto power over proposed hydroelectric facili-
ties. Rather, DEQ is simply deferring interpretation of
Deschutes County's ordinances to the body best able to perform
this function, the body which promulgated these ordinances.

¥, Summary Discussion of the Law as Applied to this Case

As the above discussion should demonstrate, DEQ i1s allowed
to, 1if not required to, consider state land use law in deciding
whether to grant § 401 certification.

§ 401 plainly states that "a discharge will comply with any
other appropriate requirements of state law”. State land use law
requires DEQ to consider comprehensive plans and land use ordi-
nances when making decisions affecting land use. DEQ's coor-
dination agreement with LCDC lists § 401 certification as a
decision affecting land use. Furthermore, a major decision
affecting the use of waters in Deschutes Cbunty clearly has a
"significant impact on present or future land uses", thereby
satisfying the Petersen test as a land use decision.

Therefore, at least under current statutes and rules, DEQ
must consider the Deschutes County plan and ordinances during
§ 401 certification. Deschutes County has concluded and advised
DEQ that the Lava Diversion Project is not consistent with the
county's ordinances. As a result, DEQ properly denied § 401 cer-
tification to GED.

DEQ has traditionally deferred to local government's

interpretation of its own ordinances. This approach has been
i AT AT
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upheld by the Oregon courts, Schreiner's Garden v. DEQ,

71 Cr App 381, _ p2d _ {(1984). DEQ was therefore correct

to do so in this case.

The pervasive preemptive powers assumed by FERC under the

Federal Power Act have diminished since First Iowa. The Supreme

Court in California v. U.S. provided that state law not in direct

conflict with federal law 1is valid and therefore not preempted.

In this case, Oregon's land use laws are not in conflict with
elther the Federal Power Act or the Clean Water Act. The land
use laws were promulgated toc serve purposes different from either
federal act. In fact, § 401 mandates that DEQ certify pursuant to
"other appropriate requirements of state law". DEQ has obeyed

both state and federal law in denying certification to GED.

Although the courts have been divided on the exact breadth of
§ 401, the most relevant case law supports DEQ's action in this

case. In Roosevelt Campobello, the First Circuit chastised EPA

for omitting from an NPDES permit conditions imposed by the State
of Maine on.a proposed oil refinery under the State Siting Law.
The court held that § 401{(d) allows imposition of conditions unre-
lated to water gquality. In the case at hand, DEQ conditioned
§ 401 certification with the regquirement that GED obtain a land
use compatibility statement from Deschutes County. Following the
reasoning of the First Circuit, this action was valid.

The important policy considerations underlying DEQ's deci-

sion in this case should also not be overlooked. Oregon leads

the nation in comprehensive planned development of land and water
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resources., &Bfficilent use and development of the state's rich
water resources is an integral part of the state's land use
planning goals. § 401 certification is an important, if not the
only, vehicle through which Oregon may influence hydropower
development decisions on waters within the state. Until the
courts or Congress clearly narrow the scope of § 401, Oregon
should join the states that have taken an assertive view of their
authority.

Degchutes County Ordinance No. 83-058 called for a hydro
power development study to aésess cumulative impacts upon the
Deschutes River bhasin. The Oregon Department of Fish and
Wildlife, Oregon Department of Enerqgy, State Representative Tom
Throop, and Save Benham Falls Committee all support the county's
efforts. (App 27-39.) Thus, DEQ's decision in this case was not
only within its apparent legal authority, but also was compelled

by important policy considerations.

ANSWER TO THIRD ISSUE

DEQ has not violated the consistency standard of ORS 183.484
by failing to require previous § 401 applicants to obtain a state-
ment of compatibility.

ARGUMENT

Petitioner claims that DEQ acted inconsistently with its
prior practice by requiring a statement of compatibility in this
case. The Administrative Procedures Act provides in pertinent

2

——
N Lo

8l

19 - BRIEF OF RESPONDENT DEPARTMENT OF ENVIRCONMENTAL QUALITY



The court shall remand the order to the
agency if it finds the agency's exercise of
discretion to be: . . . [i]nconsistent with
an agency rule, an officially stated agency
position, or a prior agency practice, i1f the
inconsistency is not explained by the agency
. . . ORS 183.484(4)(p)(B) (Emphasis
added).

This project was the first project required to supply the DEQ
with a local compatibility statement. However, this change in
procedure was explained to GED in a letter dated September 7,
1984. (App 40, 41.) The letter stated:

In the process of evaluating these
reguests, we consulted with our legal counsel.
We were advised that ORS 197.180C reguires DEQ
acticons which affect land use to be compatible
with acknowledged comprehensive plans and in
compliance with statewide planning goals.

This statute also requires agencies to submit
a program for coordination to Land
Conservation and Develcpment Commission {LCDC)
for approval. DEQ's coordination program,
which was certified by LCDC on March 30, 1983,
lists certification pursuant to section 401 of
the Clean Water Act as an ag¢tion affecting
iand use. This coordination program specifies
that DEQ will rely on a statement of com-
patibility from the appropriate planning
agency.

DEQ has overlocked this provision and

has not been properly addressing land use

issues in the 401 certification process for

the limited number of applications filed

directly with DEQC.
In this manner, the change in procedure was fully explained by
the DEQ and, therefore, was not in violation of the consistency
standard of QRS 183.484.

Since becoming aware of the land use compatibility statement

regquirement, DEQ has required at least twelve proposed

hydroelectric projects to supply these statements. {App 64-81.)
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Indeed, DEQR now requires local land use compatibility statements
of all applicants for § 401 certification.

Furthermore, even if the DEQ action in this case were found
to be inconsistent, the action would not be remanded by the
courts. The Oregon courts have clearly held that‘changing proce~
dure to correct prior erroneous procedure does not merit remand

of proper procedures. See, e.g. Roth v. LCDC, 57 Or App 611, 646

p2d 85 (1982).

In conclusion, DEQ was correct in requiring a statement of
compatibility in this case. GED was informed that DEQ was
changing procedure to cérrect past inadequacies. The new proce-
dures are correct, and the Administrative Procedures Act does not
require agencies to continue prior erréneous or undesirable pro-
cedures. Subseguent applicants for § 401 certification have been
required to supply DEQ with statements of compatibility with

local comprehensive plans and ordinances.
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CONCLUSION
DEQ acted within its legal power in denying § 401 cer-
tification to GED. For the legal and policy reasons discussed

above, this denial should be upheld.

Respectfully submitted,*

DAVE PFROHNMAYER

Attorney General
\,/i;zagéé;bé<2§>:;22:;7é;4

AEL B. HUSTON
A551stant Attorney General
Of Attorneys for Respcndent DEQ

*Thig brief was primarily researched and written by Christopher
Rycewicz, a second-year law school student on externship with the

Oregon Department of Justice.
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DEPARTMERT OF ENVIRONMENRTAL QUALITY
AGREEMENT FOR COORDINATION WITH
LAND CONSERVATION AND DEVELOPMENT COMMISSION

I. Introduction

The Department of Environmental Quality (DEQ) agreement for coordination
with the Land Conservation and Develomment Commission (LCDC) has been
prepared to meet the regquirements of ORS 197.180(2), and the LCDC
Administrative Rule on state agency coordinaticn agreements

(OAR 660-30-000, amended July 9, 1%82)

These requirements, termed Rey Elements pursuant to the rule are:
1. List of agency'rules and programs affecting land use.

2. Program for cooperation with and technical assistance to local
governments in the develomment of comprehensive plans.

3. Program for assuring compliance with the Statewide Planning Goals
and compatibility with local comprehensive plans.

4. - Program for coordination with other govermmental agencies and bodies.

The Department's agreement presented here includes a DEQ Land Use
. Coordination Handbook and DEQ Procedures Manual.

The DEQ Land Use Handbook (hereafter referred to as Handbook) is to guide
both writers and reviewers of local comprehensive land use plans in how
to incorporate the Department's pollution control programs into the local
plan. The handbook includes an introduction and sections for air quality,
water quality, solid waste management, and noise control and identifies
those agencies with whom DEQ coordinates its activities.

The DEQ Procedures Manual describes how land use compatibility statements

will be incorporated into all DEQ Programs and Decisions affecting local
government.

II. The Key Elements of DEQ's Coordination Agreement

A. List of Agency Rules and Programs Affecting Land Use.

A summary of BDEQ statutes, rules, programs and decisions and
an identification of those affecting land use is included in
Attachments 1 and 2.

- MK1109 -1-
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Program for Cooperation with and Technical Assistance to Local
Governments.,

1.

2.

10,

Participation in Comprehensive Plan Develomment,

Acknowledgment Review, Periodic Review and Plan Amendment
Review: )

-1

*

The DEQ Intergovernmental Coordinator will review plan
materials to determine how completely they address

DEQ programs affecting land use, Assistance of the
DEQ region or branch office and headgquarters programs
and the local planner and DLCD field representative
will be solicited. This is toc aid in identifying local
environmental probhlems, appropriate environmental

policies and in finding the appropriate references
in the plans,

All Comments and Objections will be compiled and

adjusted for consistency by the Intergovermmental
Coordinator, who then gains DEQ Director approval on

any objections and routes the official DEQ - response. - ===
to the local jurisdiction and DLCD.

Proéision of Technical Assistance to Local Govermuents.

a.

1982

Information from DEQ:

(1) The Handbook 1ists information which is available
upon reguest. The Department can provide other”
information on request about specific items not.

contained in the publications referred to in the
Handbook. ‘

(2) Informaticnal reports and other items such as those
listed in the Handbook will routinely be mailed as
soon as they are available to those on DEQ mailing
lists including each DLCD field representative, the
DLCD Director, the DLCD State Agency Cocordinator, and
each local planning coordinator. The Department
expects the local coordinator to advise the cities
and counties of material for review. Additicnal
copies may be requested from DEQ headquarters or
regions, but budget constraints preclude us from
routinely sending a copy to each city and county in
Oregon.

{3} The DEQ staff listed in the Handbook are
designated as land use liaisons to assist in

develoment and review of lecal comprehensive
plans.
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{4) As necessary and financially feasible, DEQ will
conduct workshops to acgquaint local planners with
DEQ programs affecting land use.

{5) &As part of the plan update and periodiec review
process, DEQ will advise local jurisdictions of
what new DEQ programmatic changes should be
included in the plan. The DEQ will also formally
notify the jurisdictions of any special subjects
of environmental concern the jurisdiction should
focus on in the plan update,.

bh. DEQ assistance:

{1} Reguests for technical assistance should be made
: to the DEQ Intergovermmental Coordinator.

{2) DEQ program, region, and public affairs staff
are available on a limited basis to brief or hold
discussions with local planners and citizen
groups. Where appropriate, local officials will
be invited to accompany DEQ staff on field
investigations to promote mutual understanding.

Program for Assuring Conformance with the Goals and Compatibility
with Camprehensive Plans.

The DEQ programs and decisions are related primarily to LCDC
Goals 6 (Alr, Water'and Land Resources Quality) and 11 (Public
Pacilities and Services). DBQ implementation of envirommental
quality programs may also relate to other LCDC Goals. DEQ

. understands that all 19 LCDC Goals must be considered by local

goverments and overall Goal conformance and comprehensive plan
compatibility asseszment developed by the appropriate local
govermnent in considering any proposed project or program. It

is beyond DEQ's authority and expertise to make such conclusory
assessment.

The following will be used by DEQ to assure that its programs,
rules and decisions affecting land use conform with the Statewide

Planning Goals and are compatible with local comprehensive
plans.

1. Programs and Rules Affecting Land Use
a. DEQ initially reviewed its programs and rules affecting

land use in 1878, noting that revisions to rules would

begin if DEQ found a program or rule not in
conformance.

10, l9s2
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To assure that new DEQ programs and rules affecting
land use conform with LCDC Goals and are compatible
with the local comprehensive nlan, DEQ will send a
public notice oOf new or amended programg and rules,
and other apprepriate items affecting local
comprehensive plans to affected local governments,
state and federal agencies as much in advance of DEQ's
final decision as possible, but with at least the
minimm notice required by law. This public hearing
notice will state DEQ's determination of Goal
compliance and plan compatibility. (See the DEQ
Procedures Manual for details about the notice.)

The DLCD may request a public hearing to review any
concerns with the rule or program. If no request is
received by the DEQ within 15 days, it will be assumed
that the DLCD agrees with the DEQ findings regarding
Geoal compliance and plan compatibility.

Decisions Affecting Land Use

a-

b,

1983

Non site-specific decisions affecting_land.usé¢;suchuf(
as plans, grants and other items affecting local plans,
will follow public notice procedures cutlined in

Section €. l. above.

The DEQ administrative procedures for all site-specific
decigzions on new or expansion projects affecting-land «- # -
use require a "statement of compatibility® with the
acknowledged local comprehensive plan and zoning
requirements or the LCDC Goals from the appropriate
jurisdiction(s). The site-specific decisions affecting
land use include: DEQ permits, facility plans,
construction grants and loans, and notices of
construction. (See Attachment 2 for list.) General
procedures for submission of this "statement of
compatibility" are outlined below.

{1) When an applicant applies, it must supply with
the application te DEQ a "statement of
compatibility,™ or evidence that the applicant
has applied for such a statement before DEQ c<an
accept the application as ccomplete for
processing. The local statement must indicate
the compatibility of the proposed preoject under
ORS, Chapter 197 with the Statewide Planning Goals
or LCDC acknowledged local comprehensive plan
and ordinances. '



{2) If DEQ receives an affirmative local statement
of compatibility, DEQ will rely on it as evidence
that there has been a determination of
compatibility with the Statewide Planning Goals
or LCDC acknowledged local comprehensive plan
‘and ordinances.

(3) If DEQ does not receive a local statement with
the permit application one of the following
circumstances will applys

(a) If the applicant has applied for but not
yet received a local statement of
compatibility, the DEQ may proceed with
review of the application and inform the
applicant that DEQ's decision (e.g. issuance
of a permit) is not a finding of
compatibility with the Statewide Planning
Goals or the acknowledged comprehensive plan
and that the DEQ's action is conditioned
upon the applicant receiving a land use
approval from the affected local government.
If the applicant, however, is the local
jurisdiction, the application will not be
processed until the statement of
compatibility is received.

(b) If a negative statement of compatibility.
is received stating that the project is
incompatible with the acknowledged plan and
ordinances or the Goals, DEQ will notify
the applicant that a decision cannot be made
on the application. 1If the decision has
already been made conditionally, it cannot
become effective.

{(4) Where more than one local jurisdiction has
planning authority over a specific site, we will
expect statements of compatibility from each of
these jurisdigtions (e.g., city and county in
urbanizing area). See Procedures Manual for
details.

{5) . The Department may petition LCDC for a
compatibility determination and statement where:

{a) A city or county negative compatibility
determination and statement or no statement
at all has been issued on a proposal needed
to meet DEQ program requirements (e.g..,
sewage treatment plant meodifications) or

MR1109 -5 -
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where a negative determination by a local
jurisdiction is in a Goal area under DEQ
jurisdiction by statute; or

(b) A proposal appears to have major impact
requiring a State determination of

compatibility in addition to the local
statament.

D. Program for Coordination with Other Govermmental Agencies and
Bodies.

The Department's program for coordination of DEQ actions with
affected state and federal agencies and special districts
includes the following. (See Attachment 3 for list of agencies.)

1. Provision of information and call for comment on DEQ plans,
programs, and decisions affecting land use ag described
above in Section II ¢ (above)}.

2. DEQ reaction to information and calls for comment fram other

agencies, including notices from the Executive Department,
Intergovernmental Relations Division'’s "A~95" state

clearinghouse and "One-Stop Permit" coordination center.

ME1109 -5 -
Rev. Nov. 10, 1982



List and Summary of DEQ Programs, Rules and Decisions Affecting Land Use

¢ -

DEQ/DLCD COORDINATION AGREEMENT
Attachment 1

A. SOLID WASTE

Program/Declision

1.

2.

-1

4.

MI93.AP

Resource Conservation and
Recovery Act

a. Planning & Implementation
b. Open Dump Inventory

State Solld Waste Plan
Campletion of Local

Solid Waste Plan

a. Counties with Plans
not completed (2)

b. Update Exlasting Plans

Grants for Secondary Planning

Loang for ITmplementation
I

Plan Review

"Rev, Oct. 15, 1982

$
Summary

Provides far protection of health and the enviromment
ard conservation of materlal and energy resources;
peohibits open dunps and provides funding.

Establishes agencies responsihle for planning and
inplementation within solld waste areas.

State to provide to EPA for publication a list of open
dumps to be upgraded or closed.

Compilation of regional plans and state policy toward
gollid waste (published in 1978).

Pinish development of a local solid waste plan -
approved by DEQ.

Update plans to reflect current volumes, practices
and direction. '

Provide money for expanded solld waste studies leading
to implementation only on a hardship basis.

Provide assistance for construction of speclfic systems
or facilities., Must be detailed in or compatible with
comprehensive plan. .

Review and approve plans for specific facility
operation and construction. Must be compatible with
comprehensive plan. '

Citations: State & Federal
Laws and Rules

Public Law 94-580 (Federal)

(C} 255.20 (Federal)
State Plan, OAR 340-61-017
(effective 1-30-80)

ORS 459.015 - OAR 340-61-015

ORS 459.015 - GAR 340~61-015
ORS 459.015 - OAR 340-61-015
ORS 468.220(E)

ORS 468.220(F)

ORS 459.235 ~ OAR 340-61-005
(amended September 1981}

dadv



D. WATER QUALITY (cont.)

Prograrq/Decl'lsion

7.

MJ93.AF

Award of State Grant

and Loan financial
assistance for sewerage

works construction

Adoption of standards and

plans for sewage and
industrial waste disposal

of water quality

Certification of
Water Quality A
atandards complianoe
prior to federal
permit issuance

Rev. Oct. 1%, 1982

Summary

DEQ may purchase bonds for local share of eligible
sewerage works construction. DEQ may, If speclificaily
approved by the leglslature or legislative emergency
legislative emergency board, grant funds in hardship
cases for sewerage workas constructlon, Funds come from
State Pollution Control Bond Fund.

EQC adopts and DEQ implements such rules and standards
are deemed necessary to control waste water disposal

80 as to prevent water pollution, health hazards and
nuisance conditions. EQC also adopts and DEQ implements
such etandards and rules as: are necessary to ensure

that beneficial uses of public waters are not impalred
inadequate water quality.

Rules presently exist for on-site sewage disposal.
These will be amended from time to time based on new
information and experience. Initial elements of
statewlide Water Quality Management Plan bhave been
established by rule. These include beneficial uses
to be protected, water quality standards, minimum
design criteria for polnt source oontrols and general
policies. The state plan is updated as necessary.

DEQ must issue a certification that water quality
standards will not be violated before any federally
issuved permit or license can be granted to a non-
federal permittee for actions in or adjacent to a
waterway which may result in a discharge of pollutants
to the waterway.

|
1

Citations: State & Federal
Lawa and Rules

ORS 468.195 et seq
CAR 340-81-005
et seq

ORS 454.605 et seq
ORS 468.020, 035,

705 through 735,

OAR 340-71 through -73,
PL 92-500

Sections 303 and 208

Section 401
PL 92-500

0T gav
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[ BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

E An Ordinance Amending *

g Deschutes County Zoning QOrdin-*
ance of 1979, Ordinance No. *

- PL-15, as Amended, by the *

{ Addition of the Deschutes *
River Combining Zone, Provid- *
ing For a Study Period, Pro- *
viding For Exceptions, Pro- *
viding for Repeal; and *
Declaring an Emergency. *

ORDINANCE NC. 83~058

THE BOARD CF COUNTY COMMISSIONERS COF DESCHUTES COUNTY.,
OREGON, ORDAINS as follows:

Section 1. Ordinance No. PL~15, Deschutes County Zoning
Ordinance of 1979, as amended, is amended by the addition of
Section 4.195, Deschutes River Combining Zone, as set out below:

"Section 4.195. Deschutes River Combining Zone.

y DR. 1In any Deschutes River Combining Zone the
requirements and standards of this Section shall apply
in addition to those specified in this Ordinance for
the underlying zone and other applicable combining
[* - zones. In the event of a conflict in requirements and

standards of this Section with the regquirements and

standards for the underlying zone, or other applicable
[ combining zones, the provisions of this Section shall

take precedence.

(1) Purpose. The purpose of the Deschutes River
. Combining Zone is to maintain the guality and
quantity of the streamflows: to protect fish and
i wildlifes and protect the visual, environmental,
] and aesthetic attributes of the Deschutes River,
L its tributaries, diversion points, and adjacent
areas within the area of the DR Zone.

{2) Application of Section. This Section shall apply
to all land use actions in the area of the DR Zone
defined as 200' from the mean high water mark,
200' measured at a right angle from the river
meander, or the identified floodplain, whichever
is greater on and along the Deschutes River,
Little Deschutes River, Spring River, Fall River,
Tumalo Creek, Paulina Creek, Squaw Creek, and the
Crooked River, as identified on the Deschutes

1l - ORDINANCE NC. B83-038
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River Combining Zone map, marked Exhibit "a”",
attached hereto and by this reference incorporated
herein.

(3) Uses Permitted Conditionally. In a zohe or zcnes
with which the DR Zone 1s combined, those uses not
otherwise exempt from this Section shall be per-
mitted conditicnally. The reguirements and stand-
ards of this Section shall apply in addition to
the general conditional use criteria and specific
use standards set forth in Article 8, the require-~

 ments and standards for the underlying zone, and
the requirements and standards of all cther
applicable combining zones.

(4} Specific Use Requirements and Standards. The
following requirements and standards apply to land
uses within the DR Zone.

{A) The use shall maintain existing stream flow
= of any affected river or stream at presant
quality and quantity.

{B) The use shall conserve and protect fish and
wildlife habitat.

(C} The use shall maintain publlc access to any e e
affected river or stream. .

(D) The use shall maintain the scenic, visual,
environmental and aesthetic gualities of the
affected river or stream.

(E) The use shall not impair recreational oppor-
tunities of the river or stream by the
public.

(F) The use shall have no significant negative
impact, individuvally or cumulatively, on
existing and viable potential uses of the
river or stream.

(G) Any application for a hydroelectric project
shall affirmatively show that the use will
further the purpose of this Section, and that
the applicant has sufficiently addressed the
issues to be resolved during the study peried
as set forth in this Section.

(8} The use shall meet the State of Oregoen

Department of Env1ronmental Quality noise
standards.

2 = ORDINANCE NO. 83~058
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(x)

That £ill and removal activities meet State
of Oregon reguirements and provide for the
reclamation of disturbed aresas so that no .
significant short or long term negative
impacts occur.

That when the use is con or affects Federal or
State land, that the use is in conformance
with any integovernmental planning agreement
between Deschutes County and affected Federal
or State agencies.

That any special district involved in any
manner with an application for a land use
permit has complied with the regquirements of
ORS 197.18% and the proposed activity is in
conformity with the special districtis inter-
governmental cooperative agreement with
Deschutes County if the district dees not

otherwise have an ackncwledged comprehen51ve _

land use plan. T

(5} Study Period. A study shall be conducted as set

: )

(5)

(c)

out below by a joint task force te be appointed by
the Board of County Commissioners.

There is hereby declared a study period for
all land use activities within the area
within the DR Zone.

The study period shall be for the period
February 1, 1984 to July 31, 1985. Fellowing
review and public hearing, and prior to the
termination date, and if deemed necessary by
the Board of County Commissioners, the date

‘of termination of the study period may be

extended by ordinance for a subsequent period
of up to six months.

The study period shall include, but not be
limited to, the following:

1. Detailed mapping and instream flow

studies of the Deschutes River, its
tributaries, its diversion points, and
its adjacent areas to allow precise
review of the boundaries of the overlay
zohe.

2. The development of a river system model
at standards not less stringent than
those adopted by the Northwest Power
Planning Council to complete the re-~

b 3 - ORDINANCE NO. B3-058
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guirements of the studies identified in
Section 1204, Northwest Power Planning
Council "Columbia River Basin Fish and
Wildlife Program™ and Chapter 10,
Sections 14.2 and 14.3, Northwest Power
Planning Council, "Northwest Conserva-
tion and Electric Power Plan"

3. Identification of uses and development
that may be permitted utilizing the
balancing tests set forth in Statewide
Planning Goal 5, and establish detailed
standards and criteria for development
within the DR zone.

4. The study of the individual and cumu-
lative effects of all known and poten-
tial hydroelectric sites and sources on
the Deschutes River, its tributaries,
diversion points, adjacent areas, and
stream £18ws. .~ . T~ '

5. The development of a program in recogni
tion of the cumulative effects to
balance the conflicting uses of the
natural resource and the hydroelectric :
projects as requlred by Statew;de et
Planning Goal 5. e o

6. Identification of current: and potential .-
river uses, and the economic value of
_such uses. ' '

L 7. Preparation of amendments to the Com-

prehensive Plans and implementing. - -
ordinances to balance the conflieting
uses on the Deschutes River, its tribu-
taries, diversion points, adjacent .
areas, and streamflows.

(D) During the study period, the County
shall participate with the Power Ccuncil
in the completion of the Power Council's

- hydroelectric study and take affirmative
action with respect to the apparent con-
flict between the provisions of PURPA
and the Northwest Power Act in order to
help facilitate resclution of the
conflict.

(6) Exemptions. The following shall be exempt from
this Section:

4 - ORDINANCE NO. B83-058
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Crdinance No.
as amended,

(A)

(B)

(C)

(D)

(E)

(F)

Section 2.

APP

Continuation of a conforming or nonconforming
use, or a cenforming or nonconforming struc-
ture, constructed prior to January 1, 1984.

A use or structurs, including a conforming or
nonconforming use, or a coenforming or noncon-
forming structure; for which a minor site
plan for the construction, alteration,
restoration, or replacement is nec2ssary. ,
Construction or reconstruction of a single
family residence,

The reconstruction or repair of an existing
dam, provided such reconstruction or repair
does not alter the characteristies of the
water impoundment and does not otherwise
affect existing strzam flow.

Any use Or accessory use permitted outright
or conditicnally in the underlying zone
pursuant to a Cluster Develcopment approval,
Planned Developmeni approval, Destination
Resort approval, bude Ranch approval, Planned
Community approval, master plan approval, or
site plan approval dated prior to January 1,
1984. : s

The employment of land for farm or forest
use,"

This Crdinanca iz vepealad Fsbruary 1, 1983, cr
upon the completion of the study provided for in Section 4.195 of
PL-15, Deschutes County Zoning Ordinance of 1979,
and the adoption of a recommended comprehensive plan

and implementing ordinance amendments, whichever occurs first.

preservatiocn of public peace,

Section 3.

This QOrdinance being necessary for the immediate
health and safety, an emergency 1is

declared to exist, and this Ordinance takes effect on its
passage.

5
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DATED this ;Zfﬁz day of ﬂj_ﬂj ; 1983.

ATTEST:

jﬁamfu”tt( ﬁ%ébbiéil

BOARD OF COUNTY COMMISSIONERS
CF DESCHUTES COUNTY, OREGON

(IUT T i)

OIS-BRISTOW PRAN’ Commissionerx

Recording Secretary

& -~ ORDIMNANCE NO. 83-058

LAURENCE_ A. TUTTLE, Commissioner

]
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LEGISLATIVE FINDINGS

The following Legislative Findings are hereby made in
suppeort of adoption of Ordinance No. 83-058.

l. . Statewide Planning Goal 5 requires the users of land within
the State "[t]o conserve open space and protect natural and
scenic resources", by developing "[plrograms that will: (1}
insure open space, (2) protect scenic and historic areas and
natural resources for future generations, and (3) promote
healthy and visually attractive environments in harmeny with
the natural landscape character . . . ." Statewide Planning
Goal 5 further provides that, "[wlhere conflicting uses have
been identified the econonmic, social, environmental and
energy conseguences of the conflicting uses shall be
determined and programs developed to achieve the goal.”

2. The Deschutes County Year 2000 Comprehensive Plan (Plan),
portions of which are set forth in Appendix "A", identiiy
uses for the Deschutes River, its tributaries, diversions,
adjacent areas, and stream flows, all of which are herein-
after referred to as the "Deschutes River”, which are '
intended to implement Statewide Planning Goal 5.

3. Hydroelectric projects on or adjacent to the Deschutes
River, or which divert water from the Deschutes River,
conflict with the Plan and no preogram has been developed by
Deschutes County to achieve Statewide Planning Goal 5.

4. The Plan provides that tourism and recreation are c¢ritically
important components of the local economy. The economic
elements of the Plans make it imperative that the Deschutes
River be preserved as a resource to be utilized by tourists.,

5. A number of Federal acts and actions have been promulgated

. which may impact the Deschutes River, such as the Northwest

- Censervation and Electric Power Plan {Power Plan) developed
pursuant to the Pacific Northwest Electic Power Planning and
Censervation Act (Northwest Power Act) as adopted by the
Northwest Power Planning Council (Power Council), the
Columbia River Basic Fish and Wildlife Program (Fish Plan)
as adopted by the Power Council, the Public Utilities
Requlatory Policy Act (PURPA), and the U. S. Forest Service
Deschutes Forest Plan (Forest Plan).

6. The Forest Plan designates segments of the Deschutes River

as a recreational area and proposes its inclusion under the
Wild and 3cenic Rivers Act.

1 -~ LEGISLATIVE FIHNDINGS



10.

11.

13.

14.

1z2.

A number of applications for hydrocelectric generating
facilities and diversions have been filed for river ang
streams in the Deschutes River Basin.

The Fish Plan and Power Plan adopted by the Power Council
identify serious potential cumulative impacts from hydro-
electric generating and diversion facilities which cannot be
assessed by evaluating projects on a case by case basis.

The necessary studies, including environmental impact
studies, to determine the cumulative impacts of the con-
struction and operation of hydroelectric diversion, gener-
ating, and transmission facilities on the economic, social,
environmental and enerygy consequences cf identified and
potential conflicting uses of the Deschutes River whiech are
a condition precedent to the implementation of programs to
meet Statewide Planning Goal 5 have not yet been
accomplished.

The Deschutes River, conserved as open space and protected
as a natural and scehic Fesocurce, is & critically important
component to the tourism and recreation industry in
Deschutes County.

Hydroelectric generating and diversion facilities impact
open space, natural and scenlic rescurces; and recreatlonal
opportunities which are among-the basic:elements of a”
successful tourlst industry.

The Federal Power Act (FpPA) which created FERC specifically

" recognizes "state action". The Act provides that FERC's

powers shall not be exercised as ". . . affecting . . . or
in any way to interfere with the laws of the respective
state relating te the contrel, appropriation, use, or
distribution of water used . . . for municipal or other uses
« « « ", and Section 9(b) of the FPA requires compliance
with local laws implementing state action before developing
the use, diversion, or appropriation of water, water course
bed, or watercourse bank.

The Power Plan states that the Power Council will conduct,
during the next two years, a stream-by-stream analysis to
rank hydreoelectric sites according to their impacts on fish
and wildiife.

The bregon Economic Department has determined that in 1982
cut-of-state tourism spent £100,000,000 in Deschutes County.

The Department of Fish and Wildlife has estimated fishing
and hunting generate up to $10,000,000.00 tec the Deschutes
County economy annually.

2 = LEGISLATIVE FINDINGS
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17.
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APP 19

The condition of the Deschutes River may be irreparably
damaged as a tourist attraction, a recreaticonal resource; 2
fish and wildlife habitat, a scenic waterway, and a-
generally clean and safe natural resource by the unstudied
placement of any c¢f the propcsed hydroelectric generating
facilities or other major new facilities within rural
Deschutes County.

The State Attorney General has recognized local jurisdic-
tion's land use role in the use and development of water
resources such as found in the Deschutes River Basin, and
the autheority of the local jurisdicticn to adopt ordinances
regulating the land use aspect of such resources.

That exemptions from the standards and criteria in the
Ordinance are based upon the recogniticn of prior approvals
and uses which at most represent minor impacts and are in
conformance with the Plan and implementing ordinances, or
may be c¢ontinued pursuant to existing State law.

DATED tHis Q}iz day of QL& o ¢ 1983, ST

BOARD OF COUNTY COMMISSIONERS
OF DESCHUTES COUNTY., OREGON

Recarding Secretary LAURENC% A. TUTTLE, Fommissioner

3
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APPENDIX "A"

- The following are excerpts from pertinent portions of
Deschutes River Gozls and Policies contained in the Deschutes
County Year 2000 Comprehensive Plan, adopted November 1, 1979

WATER RESOURCES

"GOAL

1. To maintain ex1st1ng water supplies at present quality and
quantity. . . .

“POLICIES

3. The County shall conduct a study of the legal, economic and
env;ronmental consequences of the use. of lrrlgatlon water for
non-agricuwltural uses. . . . (pg. 170]) -

FISH AND WILDLIFE

" GOALS

1. To conserve and proteét existing fish and wildlife areas.

3. To develop and manage the lands and waters of this County in
2 manner thzt will enhance, wher2 possible, the production
and public znjovment of wildlife. -

1. To develot z2nd maintain public access :to lands and watesrs and
the wildiifs resources therson. "

"POLICIES

4. Because public access to fish and wildlife areas is so
important to the ecconomic and livability aspects ¢of Deschutes
County, w2lking easements and periodic boat access points
shall bo provided in areas whece puolic river access Lis
linitad, as d2tecmined apypronriata Oy the Councy and State
Departiment of Fish and Wildlife.

3. Consistenc with Policy 4 and in order tdo protect the
sensitive riparian arcas, as well as to protect pecople and
property from flood damage, the Zoning Ordinance shall
prohibit development (except floating docks}) within 100 ft.
of the mean high water mark of a perennial or intermittent
stream or lake. . . . Variances shall alsoc be possible where
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it is shown that the structure is removed from the riparciar
area because of a high bluff or steep slope. . . .* (pg.
164)

OPEN SPACES, AREAS OF SPECIAL CONCERN AND ENVIRONMENTAL QUALITY

"GOAL

2. To maintain and improve the guality of air, water and land
resources of Deschutes County. . . .

"POLICIES

1. A On lands cutside Urban Growth boundaries and rural
service c¢enters . . . and along all other streams and
roadways for which landscape management is prescribed on
the 1990 Comprehensive Plan, a case by case review area
shall be established. This arsza is not to extend more
than a guarter mile on either side of the center line of
roadways, nor more than 200 ft. from either side of the
rivers measured from the mean high water lasvel.

Within the prescribed area, new structures (excluding
fences, existing structures or other structures less
than $1,000.00 in total value), shall be subject-to -
review by the County at the time of application for
building or zoning permit. . , .

2. _ Considerations should be givén to designation of appropriate

segments of Fall, Deschutes, Little Deschutes and Crooked
Rivers as Scenic Waterways. Reasonable protective and State
agency coordinative measures should be instituted. . . .

5. Because management ¢f State and Federal lands effects arsas
under the County's jurisdiciion and vice versa, bettar
coorﬁinacion of land us2 planning between the County,
0.5.7.5., State Land Board, Bureau of Land Management and
other agencies shall be scught. . . .

9. Loss of riparian areas and other importart open spaces

because of dam CODSCFUCulCﬂ for racreation or other purpeses
should bre minimizad. {ng. 153)

RECAEATION

"GoOALS
1. To satisfy the recreational needs of the residents of and
visitors to Deschutes County.® (pg. 117)
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ECONOMY
"GOALS
2. To enhance and maintain the existing natural resource, com-
mercial and industrial segments of the local economy. . . ."
"POLICIES

1. The importance of tourism to the local economy is well known,
but there also exists considerable potential for strengthen-—
ing and improving this segment of the economy. The County
shall assist in the development of a long range plan to en-
courage tourism {including destination resorts) and recrea-
tion locally. This study will include consideration of the

impacts likely to be created by increasingly expensive
gasoline.

2. Private.commercial activities consistent with other County
policies which enhance tourism shall be encouraged by the
County. « . ." {py. 87)

o : T RURAL DEVELUCPMENT
"GOAL
1. To preserve and enhance the open spaces rural character

-~ ..scenic values and natural resources of the County. . . ."
(pg. 49) ’
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Board of Commassnoners
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Courthouse Annex / Bend, Oregon 87701 / (503) 388-68570

_ Alkert A. Young
October 10, 1984 Lois Bristow Prante

Laurence A. Tuttle
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

antres -
fr J £ias

G RE | \J E
\“'ﬁ OCT 121884

Department of Environmental Quality
Water Quality Divisicon

P. O. Box 1760 vATER QUALITY TCIT
Portland, Oregon 97207 i

Re: General Energy Development,; Inc.
Preliminary Permit No., 5205 FERC
Reguest For Certification of Compliance With Wwater Quallty

Standards and Regquirements

Your notice dated September 5, 1984, indicates that the above
applicant has requested certification from DEQ that water gquality
standards and requirements will not be vioclated by construction
and operation of a proposed hydroelectric project near Benham
Palls on the Deschutes River south of Bend. It is our under-
standing that the certification requested is pursuant to Section
401 of the Federal Clean Water Act, and the applicant has filed a
copy of his application with the Department.

Deschutes County is currently engaged in the study of the Upper
Deschutes Basin in accordance with Deschutes County Ordinance No.
83~058. Included within the study is an assessment of cumulative
and individual impacts of known and potential hydroelectric
projects on land and resource uses within that portion of the
Basin. There are concerns implicit in the County's ordinances
that such projects may cause a degradation of the water guality.
The ordinance identifies the proposed use as conditional and does
not allow approval as being in compliance with the requirements
and standards of the ordinance unless the applicant affirmatively
shows that the use furthers the purposes of the ordinance and the
applicant addresses the issue to be resolved during the study
period provided for in the ordinance.

Even though certification pursuant to Section 401 of the Federal
Clean Water Act may not directly be a land use action regulated

by Deschutes Couhty, it is clear that the Department of Environ-
mental Quality must issue its permits in accordance with the



Department of Environmental Quality
Cctober 10, 1984
Page 2

local comprehensive plans and implementing ordinances, Deschutes
County's Plan and implementing ordinances provide an cpportunity

for General Energy Development, Inc. to make application for a
conditional use permit.

It is impossible for Deschutes County teo find that the proposed
hydroelectric project near Benham Falls on the Deschutes River
south of Bend is in conformance with the Comprehensive Plan and
implementing ordinances with respect to the requested certifi-
cation under Section 401 of the Federal Clean Water Act without
reviewing the whole of the project in acceordance with the
standards and procedures applicable to such a request.

Any review by Deschutes County would include not only direct
influences during construction and operation due to increases . in

turbidity, settlement and ercsion, but also the effect on minimum
stream flows sufficient for pollution control, the effect on fish
and wildlife, recreation, and other issues. Since the developer,

" General Energy Development, Inc., has not made application -to _the .

County, those issues cannot be addressed.

As a consequence, until such time as an application has been made
by General Energy Development, Inc., and that application has
been found to be in conformance with the Comprehensive Plan and
implementing crdinances, Deschutes County copposes the issuance of
a Section 401 Federal Clean Water Act certification. This
position is consistent with our letter of May 10, 1984. A copy
of the ordinance and May 10, 1984, letter are attached.

. Bincerely,

BOARD OF COUNTY COMMISIONERS
OF DESCHUTES COUNTY, OREGON

ALEERT A..YoU

A 7//’&4)252 /‘fé?VLJ,
LD BRISTOW PRANTE, Commissioner

E, Commissioner

BOCC/RLI/dwW
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"Board of Commzssmners

Pl s gl mrwﬁ" R A
R T e

Courthouse Annex / Bend, Dregon 87701 / (803) 388-8570

Albert A. Young
Lois Bristow Prante

May 10, 1984 ‘ Laurence A. Tuttle
' -

t

Mr. Pred Hansen, Director
Department of Environmental Quality
P. 0. Box 1760

Portland, Oregon 97207

RE: Lava Diversion Hydroelectric Project; FERC No. 35205; Oregon
BE 475,64551.

- . PN
- Vi de ahbe

Dear Mr. Hansen:

Arnold Irrigation District and General Energy Development, Inc.
(GED) have proposed a hydroelectric project at Benham Falls, one
of the most environmentally sensitive areas on the Deschutes
River, and one which is 1mportant economically and culturally to R
our community. To address this issue and several others, o
Deschutes County and the City of Bend are actively engaged in-a

study of the Deschutes River and its tributaries., This study is
being coordinated with interested state and federal agencies,
including your regional office in Bend. The results of this stuedy
and subsequent plan will have important impacts on the vital
interests of the peocple of our county. With this letter we are
asking your assistance.

It is our understanding that GED will soon be requesting your
agencies waiver or approval of the required state certification of
water quality for this project. Our proposal is that GED's
regquest be held with no action taken by your staff until the
completion of our study in 1985, This will allow a more complete
evaluation and reasonable resolution of this important issue.
Further, this delay by your department would be consistent with
Oregon law, which reguires intergovernmental coordination and
cooperation on matters of mutual concern.
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Page 2 '. .
May 10, 1984

Our staff has discussed this matter with Mr. Glen Carter, of your
office, to assure coordination with your department's activities,

Very truly yours,
DESCHUTES COUNTY BOARD OF COMMISSIONERS

/

‘Albert A. Young,

qﬁzl//ﬁﬁgf:

Bristow Prante, Commlssioner

-

Laurence 2, Tuttle, Commissiocner

BOCC:ap
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COMMETTEES
Chpirman:
Reversy
Samiver:
Ern sy sng ARy

SALEM, OREGON
87310 .

- October 12, 1584

Department of Envirormental Quality
Water Quality Division

Post Office Box 1760

Portland, Cregon 97207

Dear Sirs,

The certification from the Department that water quality
standards and requirements will not be violated by the :
construction and operation of the Benham Falls project clearly
should not be issued until the Deschutes River stwudy here in
Deschutes County has been completed. The area in question
contains the most sensitive fish and wildlife habitat on the
entire upper Deschutes River system. At this time, adequate 8
information does not exist to-determine that water quality — "™
standards and requirements will not be violated by this
construction and operation.

It is also essential that the County participate in the
decision to certify or not certify. Your state agency is
required to coordinate with local comprehensive land-use plans
and joint participation in this decision-making process is the
appropriate vehiicle to meet this coordination requirement. The
Comty is extremely familiar with the area and its issues and
is in an excellent position to determine with the Department
whether or not the certification is appropriate or inappropriate.

Sincerely”

[om

Representative Tom Throop
Deschutes and Klamath Counties
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STATEMENT

of the
OREGON DEPARTMENT OF FISH AND HILDLIFE

to the
FEDERAL ENERGY REGULATORY COMMISSION

regarding
THE NEED FOR CUMULATIVE EHVIRONHEHTAL ASSESSMENT

of proposed
HYDROPOHER DEVELOPMENT IN THE DESCHUTES RIVER BASIN

The Oregon Department of Fish and Wildiife (Department, ODFW) supports and
recommends cumulative environmental assessment of all proposed hydropower
projects in the Deschutes River Basin, particularly the Upper Deschutes
Basin. The Upper Deschutes Basin is defined as the Deschutes River and its
tributaries above the confluence of .the Deschutes with Lake Billy Ch1nook.
(formed by Round Butte Dam). .

There are numerous potential hydroelectric sites 'in the Deschutes River
Basin. As of this date 11 applications for permits and 1licenses for
development of hydroprojects in the Upper Deschutes River Basin are pending :
before FERC. This represents a total of 15 separate hydroelectric.sites, .- Fhe—— -
Department believes that there are common factual and legal issues in these
proposed developments, and that the most efficient and meaningful® review of
the projects will occur through the development of comprehensive data on the
praojects in the Basin. Therefore, the Department requests that the review of
these projects be conducted by FERC in a coordinated manner, Specifically,
Q0FW requests that these app]1cat1ons be assigned to an administrative 1aw
-judge and be.consolidated for review.

Statutory Authority

The Department of Fish and Wildlife is the state agency designated by ‘the
Oregon legislature to manage Oregon's fish and wildlife resources {ORS Chapter
496). The Department has an interest in any activities which have the
potential to impact fish and wildiife resources in the state. The proposed
development of hydroelectric projects in the Upper Deschutes Basin has the

potential to have a significant adverse impact on these resources.

In addition, the Department is the state agency vested with Jurisdiction over
the management of fish and wildlife resources pursuant to the Fish and
Wild1ife Coordination Act, 16 USC § 662.

The Department previously has sought intervention in three of the proposed

Deschutes River projects and has submitted comments on one other. In the

Petitions for Intervention and Comments, the QOepartment has detailed specific
concerns about the impacts on fish and wildlife resources of each project.
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However, the Department is also concerned about the need to identify the
potential for interrelated and cumuylative impacts of the propecsed projects on
the fish and wildlife populations of the area, as well as social, aesthetic,
econcmic and energy impacts. ODFW believes that the development and
consideration of information concerning these cumulative and interrelated
impacts are essential to meaningful consideration of the permit and license
applications for these projects.

Historical Perspective

The current- proposals for hydroelectric development in the Upper Deschutes
River from Wickiup to Lake Billy Chinook have caused the Department to examine
the river both historically and with future projections to determine the
potential fate of fish and wildlife resources. The focal point of both
proponents and adversaries has been fish and wildiife populations and the
associated recreation and economic benefits. The Deschutes -is a highly
regulated stream and has undergone great change and suffered much damage.

_Irrigation in the Deschutes Basin began in 1871 when water was diverted from
Squaw Creek. Individual developments were consolidated and expanded 'in 1895.

" The first recorded diversion from the Deschutes River was made in 1899 by tha

- construction of the Swalley Ditch. Early irrigation was carried out primarily

- for purposes of supplementing feed for range livestock and for the production - -
. of farm commodities for local consumption. Power was first produced in 1914
with completion of the Deschutes Power and Light Company plant at North Canal
Dam in Bend. Irrigation development of Upper Deschutes area continued through
the early 1900's and culminated in the completion of Wickiup Dam in-1947. . Six-- .
irrigation districts--Swalley, Central Oregon, Crook County Improvement,
Arnold,. Tumalo, and North Unit--now divert water from the river in the -~
vicinity of Bend and have storage in Crane Prairie and Wickiup Reservoirs and

in Crescent Lake.

Habitat

The Upper Deschutes is primarily a low gradient, slow moving, meandering
stream with a sand-silt substrate. There are small, isolated pockets of
spawning gravel within these areas. There are four major falls within the
upper basin including Pringle, Benham, Dillon and Lava Island., The areas
immediately below these falls are moderate gradients with moderate
velocities. These areas contain pools and riffles with braided channels. The
substrate contains gravels suitable for salmon spawning. The riparian habitat
is diverse, well established, and provides good edge or pocket water which
provides fish cover. Because of the relative quality and quantity of gravel
and suitable velocities, these are the few areas in the main upper Deschutes
where spawning occurs. It also provides excellent .rearing habitat. These
areas provide the finest fishery habitat within the Upper Deschutes Basin, We
depend upon these limited spawning areas for seeding areas downstream. There.
are several proposed projects at these various falls. If these projects were
buiit it is possible that they could impact fish populations not conly within
their respective diversion reaches, but also downstream outside the project
area, This greatly concerns the Department and is one of the main reasons why
we support cumulative environmental assessment.



Fish

The Deschutes River contains six species of game fish including brown trout,
reinbow trout, brook trout, kokanee, coho and whitefish as well as tui chub, a
nongame, detrimental species. Since completion of Wickiup Dam in 1947, there
has been slow but continual loss of fisheries habitat and corresponding loss

of game fish populations from Wickiup to Benham Falls. For example, brown

trout redd counts in the river reach from Wickiup Dam to Pringle Falls have
declined from ninety two in 1954 to one in 1970. Widely fluctuating river
flows caused by irrigation releases have eliminated through erosion most of
the riparian areas in this area. For example, prior to completion of Wickiup
Dem, the extreme record low flow was 341 cfs. After completion, the winter
flow has dropped as low as 5 cfs, Summer regulated flows are also higher than
unregulated flows (up to 2,280 cfs). Extensive bank erosion caused by these

widely fluctuating flows has resulted in sedimentation of this entire reach of
river. This "“cementing" of river gravels has virtually eliminated natural
trout spawning in this area. The regulated flow plus the natural flat
gradient does not allow the river to cleanse the gravels as normally happens
in a natural flowing stream. A Targe percentage of natural reproduction in

the river above Benham Falls occurs in tributaries such as Spring River and

Fall River. Attempts to improve riparian and in-stream habitat over many
years have been only marginally successful. Costs to substantially improve
this section of river are prohibitive,

Attempts to augment the natural populations of brown and rainbow trout have

not been successful. Fingerling and catchable size brown. trout- werg s -

experimentally released id the upper river from 1965 to 1968. Returns of

marked and tagged fish indicated poor survival and there was-no indication

these fish contributed to the wild spawning population.

Rainbow pobu?ations have suffered the same fate as brown trout in terms of

loss of spawning and rearing habitat, Their reintroduction by stocking has
not been successful due to the presence of Ceratomyxa shasta, a disease
specific to rainbow. The QDFW currently stocks 30,000 catchabie size rainbow
annually from Wickiup to Sunriver to provide a recreation fishery. Carry-over
of these fish to the next year is precluded by Ceratomyxa which causes fish
mortality once the water temperature reaches 50°F or more. -

W1Ln help from local sportsmen's clubs, 115 cubic yards of spawning gravel
were placed in Spring River to augment natural spawning habitat and increase

‘production of wild brown trout. The gravel is heavily used by brown trout and -

we believe that natural seeding of fry and fingerling is occurring downstream
from Spring River to below Benham Falls.

The ODFW has recently used Deschutes River brood stock to develop a strain of
Ceratomyxa resistant hatchery rainbow for use in waters containing this
disease, In 1984, in conjunction with the Sunriver Anglers, a local angling
club, a hatchbox was installed in Spring River and Fall River. Each box was
stocked with 13,000 eyed Deschutes rainbow eggs. If this exper1ment is
successful, there may be additional plants in the future.

"In 1978, ODFW determined the reach of river between Benham Falls and Bend was
suited for both wild rainbow trout and brown trout production. Recognizing

~
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that spawning area in this stretch of river is available but Timited, OOFW
eliminated all legal trout stocking to reduce competition with wild fish., The
Department is now managing this section of river as a wild trout stream.
Angling success indicates a slow but steady incCrease in the brown trout
population. Many small wild rainbow are also being taken. Although angling
pressure dropped after the stocking program was eliminated, it is now
increasing annually, based on random creel census and chservation,

Wildlife

The wildlife habitat within the Upper Deschutes River Basin contains yellow
and lodgepole pine, bitter -and buck brush, diverse riparian vegetation
adjacent to the river, sioughs and numercus wetlands connected to or near the
river, and the river itself. °This diverse habitat contains many wildlife
species which include eight species of game marmals, 18 species of game birds
and waterfowl, eight species of furbearers, 17 species of raptors and owls and
many nongame birds and animals, shorebirds, reptiles and amphibians.

.Roosevelt elk are a year-round game animal in the area around Benham Falls.
This important herd has been growing for the past 10-15 years and now number
approximately 60. Previously, their winter range was from Sunriver to Dillon
Fz11s in the meadows and trees along the river that provided both forage and
thermal cover. The expanded development of Sunriver properties eliminated
imeadows . used by the elk and the herd now winters almost exclusively in the
Ryan Ranch area just downstream from Benham Falls, Mule deer utilize the
river reach and adjacent cover for fawning and summer range. ’

Waterfowl are common on the river and wetlands in the basin. Sloughs are used
extensively by nesting waterfowl. The more common species inciude mallards,
cinnamon and blue wing teal, and Canadizn geese.

Furbearers such as beaver, mink, and river otter use the river, marsh and,

riparian areas. Bobcats, coyotes and marten use areas further from the
river.,

‘Miscellaneous small mammals such as squirrels, chipmunks, mice, and rabbits
. are numerous throughout the area. :

Raptors utilizing the river area and vicinity include osprey, redtailed hawks,
kestrels, great horned owls, goshawks, and golden and bald eagles. There are
two documented peregrine falcon sitings within the Upper Deschutes Basin.

Project Impacts

The Deschutes River Basin is an important recreational fishing area. Tourism
related to the recreational opportunities of the area is a vital component of
the local economy. Thus, any impacts on recreational fishing sites and
resident fishing populations must be based on an understanding of cumulative
impacts of proposed projects. -

The proposed projects have the potential to detrimentally affect these fish
populations by impacting streamflows required for spawning, incubation,
rearing and instream movement. MWildlife also may be adversely impacted by the
proposed projects. The projects may significantly alter wildlife's use of
project sites through destruction or alteration of existing wildlife habitat.

-4



APP

In zddition to common impacts on the resources, the proposed projects have
numerous locational, design and operational features in common. . Thus, in
addition to the benefits of coordinated review of the projects for purposes of
determining the impact on fish and wildlife resources, coordinated review will
allow efficient and meaningful evaluation of project operations to insure
efficiently planned development of power production,

- As mentioned above, the projects have the potential to detrimentally affect
fish and wildlife populations through regulation and diversion of stream flow,
which influences not only aquatic habitat for fish, but riparian and wetland
habitat utilized by wildlife. In 1978, the Department filed a Fish and
Wildlife Resource Protection Plan ("Plan") with Deschutes County as guidance
for developing a county land use plan consistent with statewide land use
planning goals for protection and maintenance of fish and wildlife habitat.
The Plan identified "sensitive" habitats for fish and wildlife. These
sensitive habitats for fisheries and associated water quality requirements
- include "streams and rivers", "lake and reservoirs”, and "head-water areas.,”
(See page § of Plan).

For wildlife habitat, specific sensitive areas were identified for big gamé
(see page 9 of Plan). Both short and long. term construction and operation

activity could cause relocation or reduction of numbers to big game herds,

Riparian vegetation was regarded generally as a sensitive habitat for upland

gamz, Specific areas, including the main stems of the Deschutes and Little

Deschutes River, were identified as sensitive for waterfowl production {see
page 15 of Plan}. All of the above habitats were regarded as generally
valuable for production of furbearers .and. -non-game -wildFife. " It was
- recommended in 'theé Plan that Tand use activities within these sensitive
habitats should be limited to those which were non-destructive and
non-disruptive of the fish and wildlife habitat values. All of the proposed
projects 1in the Upper Deschutes Basin are located within, or would affect
sensitive fish and wildlife habitats identified by the Department for
Deschutes County. ' : -

Deschutes Cﬁunty-Ordinance

On December 21, 1983, the Deschutes County Commissioners adopted, under its
land-use planning authority, a Deschutes River Combining Zone encompassing
areas physically affected by the proposed projects in the Upper Deschutes
Basin, The court ordinance provides for an 18-month study "of the individual
and cumulative effects of all known and potential hydroelectric sites and
sources on the Deschutes River, its tributaries, diversion points, adjacent
areas, and stream flows." The study period has been set for the period
February 1, 1984 through July 31, 1985. The Department supported this
ordinance as consistent with the statutory fish and wildlife policy of the
State of Oregon and as a necessary amendment to the Deschutes County
Comprehensive Land Use Plan to assure consistency with the statutory fish and
wildlife policy. The Department is a participant in the Study Team formed
under the ordinance and will provide recommendations on the reguirements of
the study to identify potential hydroelectric "impacts on fish and wildlife
measures,

Jpon completion of the Study described above, the Department will be better
able to specify appropriate fish and wildlife measures for any hydroelectric

-5-
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projects which may be subsequently constructed within the Deschutes River
Combining Zone. Also, the Department will be better able to specify
consistent measures for conservation and development of fish and wildlife
populations or habitats affected by more than one project, thus avoiding
cumulative impacts,

Power Planning Act

. An additional reason supporting consolidated review 1is that the Upper
Deschutes Basin is included in the planning area of the Northwest Power
Planning and Conservation  Act. The Power Planning Council {NWPPC} is
presently organizing site ranking, cumulative impacts and critical reach
criteria for new hydroelectric projects as required by the NWPPC Fish and
Wildlife Program. The Departmént is participating in this effort., It is
present]ly too early to assess how these studies would affect the proposed
projects. - One purpose of the Deschutes County ordinance is to ass1st in the
completion of the NWPPC Study.

-The Department believes that a consolidated review of the apptications for
dovelopment of hydroelectric projects in the Deschutes River Basin is the most
reasonable and efficient method to achieve the purposes of the Federal Power
Act which as stated by the United States Supreme Court 1s to:

" % * % promote the comprehensive development of water resources of the
nation * * * jnstead of the piecemeal, restriétive, negative approach of
the River and Harbor Act under the federal law previously enacted.”
First Towa Hydro-Electric Cooperative v. F.P.C., 328 US 152, 180 {1946).

The Pacific Northwest Electric Power Planning and Conservation Act also’
contemplates coordinated review of hydroelectric projects in a single river
drainage. .16 USC §§ 839, et seg. Section 1204(a) of the Fish and Wildlife
program provides that: .

"The Federal Project operators and regulators shall review all
applications or proposals for hydrpoelectric development in a single river
drainage simultaneously through consolidated hearings, envircnmental
impact statements of assessments, or other appropriate methods. This
review .shall assess cumulative environmental effects of existing and
proposed hydroelectric development on fish and wildlife,"”
Sec. 1204(b)(1).

Thus, the above provisions of the Power Act recognize the value of the
coordinated approach requested by the Department in this matter.

Fish and Wildlife Coordination Act

Further, the coordinated review process is consistent with the provisions of
the Fish and Wildlife Coordination Act. The pertinent provisions of the Act
provide that whenever the waters of any.strezam or body of water are to be
impounded, diverted, controlled or modified pursuant to a federal permit or
license, the federal agency must consult with the state agency with authority
over the wildlife resources in the affected area:
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* % * with a view to the conservation of wildlife resources by
preventing loss of or damage to such resources as well as providing for
the development and improvement thereof in connection with such
water-resource development." 16 USC § 662(a).

The federal agency 1is reguired to give "full consideration" to the
recommendations of the state agency and the project plan should include:

" % % % guch justifiable means and measures for wildlife purposes as the
reporting agency (the state agency) finds should be adopted to obtain
maximum overall project benefits.” 16 USC § 662(b).

The Department believes that in the case of the Deschutes River gasin, the
projects' impacts and appropriate measures for fish and wildlife protection
may best be determined through a coordinated review process.

Conclusion

Therefore, for the above reasons, the Department requests that all of the
proposed Deschutes River Basin projects be assigned to an administrative law -
judge who shall coordinate the review process and specifically shall conduct.
consolidated hearings as determined to be appropriate pursuant to the
provisions of the Administrative Procedures Act, 5 USC § 385,502, The
specific actions the Department requests FERC to take are as follows:

1. The Commission will consolidate the Deschutes River Basin projects into a .

single proceedings, with procedures to be used and hearings.to be:held -as—--~ "= -

determined “by ‘an administrative law Jjudge to be necessary to achieve
meaningful consideration of common issues and cumulative impacts, -

2. The Commission will require project developers to submit additional
information to aliow evaluation of individual and cumulative project
impacts, including, but not limited to: :

(a) Studies of site specific and cumulative impacts of the proposed
projects on fish and wildlife resources consistent with the findings
of the Deschutes County hydroelectric impacts study.

{b) Studies of available enhancement and protection measures to reduce
project impacts.

(¢) Preparation of an Exhibit E consistent with implementation
requirements of Deschutes County Ordinance 83-058.

(d) Projects impact, including impacts on recreation, angling, hunting
and access (including boating).

3. The Commission shall notify all present and future applicants for
hydroelectric projects in the Deschutes River Basin of the requirements
of the consolidated proceeding.

4. In taking any action regarding projects subject to this consolidated
proceedings, the Commission shall make written findings regarding the
consistency of the action with the Northwest Power Act, specifically with
pertinent portions of the Fish and Wildlife program.

-7-
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5. The Department shall be made a party to all proceedings concerning
projects subject to this consolidated proceedings.

6. A condition shall be included in all exemption orders on projects in the
Upper Deschutes Basin which enables the Department to subseguently modify
terms and conditions of the order to address matters identifed in
cumulative impact studies.

Summary

~The Deschutes River has suffered substantial losses in fish habitat and fish

numbers due to impoundment construction and operation, and disease. Attempts
to increase habitat and fish populations through artificial means have only
been partially successful. - Many of the proposed projects in the Deschutes
Basin, as they are presently proposed, could have significant short and long
term adverse impacts to fish and wildlife populations and their habitats. The
Department feels that any further significant degradation of the environment,
whether short or long term, is not acceptable., The Department recommends
-that cumuiative environmental assessment is necessary to completely evaluate
the impacts of a proposed hydropower project within the Deschutes River
Basin. ; '
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ST Department of Energy
A . : ) ‘
Phia i LABOR & INDUSTRIES BUILDING, ROOM 102, SALEM, OREGON 87310 PHONE 378-4040

TOLL FREE 1-800-221-8035

May 8, 1934 .

Kenneth F. Plumb, Secretary

Federal Energy Regulatory Commission
825 North Capitol Street NE
Washington, DC 20426

Dear Secretary Plumb:

The Oregon Department of Energy urges you to develop a methodology to .
measure the cumulstive impacts of multiple hydroelectric projects - '
operating and planned in a particular river basin. The Northwest Power
Planning Council and Bonneville Power Administration are working to
develop such a methodology. We recommend that the Federal Energy -
Regulatory Commission work in concert with those efforts and with the -
state jurisdictions which have the responsibility for manag1ng our ,
resources, of whmch water is the Jifeblood. . = R

Many of the sma11 scale hydroe]ectr1c proJects wh1ch have been proposed

may not cause significant environmental impacts by themselves. - Howsver,
the cevelopment of multiple projects on a single stream may result in
disproportionate cumulative impacts. The Federal Energy Regulatory
Comnission and the many other agencies involved in regqulation of S
hydroelectric projects need a better method for identifying all of the
zdverse impacts of each project. This should include impacts which ...~ -
become significant only because of their interaction with impacts of
other development activities which come before the agencies for 11cens1ng
or exemption. Such 2 method must permit an assessment of environmental
impzcts caused by projects which are operating, under construction, and .
in the exemption or licensing phase. That method must provide or have
the ability to assess other economic and environmental demands on a
river, including but not ]1n1ted to, industry, migration, fisheries and
recr:at1on.

Hydroelectric projects have been proposed at several sites in the Upper
Deschutes basin in Central Uregon. Some of these could adversely affect
tourism and recreation which constitute a major part of Deschutes
County's economic base and is one of Oregon's top three industries.



Kénnéth F. Plumb, Secretary
May 8, 1984 ‘ .
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Given the interest in project development in the basin, we urge the
Federal Lnergy Regulatory Comnission to give priority to acquisition of
the information needed to assess the cumulative impagts of projects
proposed in the basin.
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_pmmitiee
P O. Box 6013 » Band, Oregon 97708

Cotober 12, 1984

Gentlemen:

The Benham Falls Committes, a citizens group of wildlife biologists,
ergineers, recreationalists, and natural resource managers frcm the
Bend/Sunriver communities urges you to deny a #401 water quality
permit to General Energy Development of Medford for their proposed
Lava Diversion Project at Benham Falls on the Deschutes Ra.vm':. .

The Deschut&s River serves as the drinking wate.r source for hm:dreds
of Central Oregon Pesidents and currently falls below the safe

standards as set by your department. Any further reduc*tlm in water
quality may cause harm to the health of these users. -

An increase in turbidity during constructlon will hav*a f:atasuc:phm

 effects on the Wild Trout Fishery below Benham Falls.. This opinicn “™ ™™= -

may be affirmed by contactirg the Central Office of the Oregcn
Department of Fish and Wildlife in Bend.

Increased turbidity myalsoposeathreattathemchamcall

delivered irxrigation systems that make up our second largest nﬁustry
mthanest:.mateddzrectberrefitofovermo m:.ll:.ondollarsbocnr
agr;.culmral interest. _

Our largest industry, tourism, (calculated to be a 215 mll:.m dollar .
industry) would be directly threatened by:

1. lost aesthetic appeal T

2. lost resort revenue (the Inn of the 7th Mountain has
established a successful white water program in the area
with over 1,000 guests being escorted through Benham -
Falls yearly. :

3. particulate suspension will cause a heating to the Deschutes
River which will effect the Fishery (this area is currentiyy
the only remaining portion of the main stem Deschutes
that allows angling from a boat or other device, a most

cherished recreation for many handicapped Central Oregomans
ard vacationers.

As you may know, the City of Bend ard Deschutes County adopted
ordinances last December calling for a study of the Deschutes River
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Combining Zone, This study has been overwhelmingly supported by
Oregon's Congressional Delegation, the Northwest Power Plamning

Council, and thousands of Oregon residents.. An issuance of a 401
parmit before this study is finished would be a slzp in the face

to the thousands that have expressed concern for the natural
resources of this area.

If The Benham Falls Comittee may be of further assistance to ycu
in this matter, please feel welcome to contact us.

Sincerely,

:Mw‘wf{

John L. Wajack
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Debartmgnt of Environmental Quality ;

% l VICTOR ATIYEH

Governot 5225W FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 87207 PHONE: {303} 229-5658
' Septenber 7, 1984 . . 1
LHuston TR}
LERIIEIED MATL ’
®  ur. Donald P. HeCurdy, President 5«3‘“ @&Wj
Geparal Epsrgy Beve.lopment _ o
216 E. Barpstt St. . - | ) Vdcc,/?%/%
Hedford, OR -9750% 7. : o L —-w-;mf ,;?__ /6 s

_ Re: FERC No. 5205 - - -
Lava Divisica Project
Deschutes River, QOregen

Deer Mp. MoCurdys N7 T T e

By letter of Boveaber. 28, ‘1983, Caapball-crraven, Eavimmenta.l S s

Consultants, requested a water qualily standards compliance eertirication,; R

cr waiver, for the above referenced project, as required by Section 301 of

the Federal Clean Water Act. We .replied on Decesber.i, 1933, that we would -

not commence actlon on the certification request until havipg opportmity

to review an E:hibit E Enviromental Bepcrt rcr tha project.. A L
T S OnmAug:.st 29. 1638y we.. meeived fm atau thmtm.zz-volma applieati.p.n«mww P IE———
) - FERC for project licensing. that 1nc:t.udea Exhibit E, . _

Plezse be advised that publio notice of raceipt of your Exhibit E and -
request for certiflcation pursuant to.Section 501 of the Pedaral “‘Clean ™
¥Water Act is being ciroulated to known interested persons and agencies and
forwarded to the Secrstary of ‘State for publication in the Bulletin,

Comments are being requestied by Cetobar 1:, 198&. & copy of tﬁiﬂ wHiee i A
attached !'oz- your information. : ‘ :

. As you kncw, the Deachutes County Beard of Comiaaiomra has uked this
Depariment by letter dated May 10, 1983, to hold your zpplication with Do
action until completion of a study by them in 1985. Aroold Irrigation
District (by letter dated June 5, 1984) and Cemeral Erergy Development,

Ine. (by letter dated Juns 12, 1983) have taken exception to the requast of
Deachutes County and urged us to proceed with evaluation of the project.:

In the process of evaluating these reguests, we conanulted with our legal
counssl. Ve were advised that ORS 197.180 requires DEQ actions which
effect land uvee to be compatible with acknowledgsd comprehsnaive plans and
ir compliance with statewlde planning goals. This statute also requires
azencies to submit a program for coordination f£o the Land Conservation and
Develorment Comnission (LCDC) for approval. DER's coordiration program,
which was certified by LCDC on March 30, 1583, lists certification pursuant
to Section 301 of the Clean Water Act as an acticon affecting land use.

Thi= coordination progran specifies that PDEQ" will rely on a statement of
compatibility from the appropriate planning agepey.
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DEQ bas overlocked this provision and has not been properly sddressing land
uce issves in the 401 certification proceas for tne limited nuster of
zpplicationa riled direct 1y with DEQ. : '

This overslght makss it a,,arent that rules are meeded to clearly estahlish -
.~ procedures for 4071 certificaticn., The Departpent will seek authorizatica - -
© froz the Environmental Quality Cornission on September 14, 1634, to hold a
hearing on proposed rules. We ars enclosing a copy of the siaff repor: for
your infermation. Since your applicaticn for certification predates thess
proposed rules, action on your application will not be bssed on these drafi
rules but will be based on existing statutory authoritles,

. In trder te address the land use compatidbility determination.required by .., .- o .0 -o
Oregon. law and ocur agreement with LCDC, we rsquest that you obtain from e
Deschutes County and forward to us by October. 15,-1984, a statement-of- Ll oan
compatibility with the acknowledged,ccnprehensive plan or of conaiatency
uith statewide planning goals, L o Lo

Ye interprst the lettar from Campbell-Craven dated ovember 28, 1983, as

tha cdata of your first applicstion fer certification. Thus, we must aet to
issua . or dany certification on your application by no latar than Novemberw -
22, 198% %o remain within the 7 year time freme established in Secticn 301 - -7
of the Clezn Water ict. ¥Ye apologize for the short time far - respouse to

the land use compatibility requirerent. e Lot

e zre aware that you may be ﬁnableiéo'obtaié'the_neeessary tabemant orf cee . m
compatibility from Deschutes County. If you are unable to obtain suck a

statement, it is= cur cpinion that we will have to proposs denial of
certificaticn at thia tine pending rcsolution of land use issues.. ...

7 SRR S g

n - s:.ncax-ely, . @g@eﬂ i s e na ]
B T e s ¥ . o
Toealtmerag ooof enLr ’ Q\gﬁhx
- Lo LU TLUTL .. Fred Ranzen
T Dirsotor

TLS:t - .

Wiz6h

Attachments

ce: Aroold Irrigatiorn District
Federal Epergy Regulatory Cozm¢551on
Central Rezion, DET
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Department of Environmental Quality

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 972¢7 PHONE: {503) 229-55986

sct

November 27, 1984

Richard E. Craven

Campbell«Craven

Environmental Consultants

9170 S.W. Elrose

Tigard, OR 97223

Re: Lava Diversion Project,

FERC No. 5205,
Deschutes River, Cregon

Dear Mr. Craven:

By a letter dated November 28, 1983, you requested water quality standards
compliance certification for the above subject project, as is reguired by
Section 401 of the Federal Clean Water Act. We responded on December 1,
1983, stating that we would not commence action on the certification
process until having an oppertunity to review an Exhibit E Envirommental
Report for the project,

We received the Environmentzl Report on August 20, 1984. As prescribed by
law, we made public notice of your request on September 5, 1984, and
received comments through October 15, 1984. During this same periocd, we
evaluated the Environmental Report, plus the additional project information
Exhibits &, B, C, D, F, and G which are part of your submittal for FERC
licensing. Subsequently, we evaluated the comments which were received in
response to our public notice of your project certification request.

Our findings, conclusions, and recommendation, pursuant to your reguest,
are contained in the attached report "Evaluation of Request for Water
Quality Requirements Compliance Certification for Proposed Lava Diversion
Hydroelectric Project, Desachutes River, near Bend, Oregon (FERC No, 5205),"
November 2T, 198%4.

Based on the findings and reasoning contained in that report, I hereby deny
your request for water quality standards compliance certification for the
Lava Diversion Project, FERC Number 5205. This denial is rendered without
prejudice, and the request for certification may be made agzin if and when
the current reasons for denial are removed,

Sincerely,

A i e

Fred Hansen
Director

GRC:t
WT462
Attachment

co: Donald P. McCurdy
General Energy Development, Inc.
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Evaluation of Request for Water Quality Requirements
Compliance Certification for Proposed Lava Diversion
Hydroelectric Project, Deschutes River Hear Bend, Oregon

{FERC No. 5205)

by

Department of Environmental Quality

November 27, 1984
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General Energy Development, Ine. (GED) helds Preliminary Permit No. 5205
from the Federzl Energy Regulatory Commission (FERC) to plan and design the
Lava Diversion Hydroelectric Project on the Deschutes River at Benham
Falls, south of Bend. Before construction licensing by FERC may proceed,
federal law requires certification by the state Department of Environmental
Quality (DEQ) of the project's compliznce with water quality standards and
related requirements. A state condition of certification is that the
project must also be compatible with the county's ceomprehensive land use
plan and/or Statewide Planning Goals. Thus, the DEQ's responsibility and
authority in responding to the request for project certification are:
limited to making two determinaticns:

1. Is the project compatible with the county's comprehensive land use
plan and/or statewide planning goals?

2. Is there reasonable assurance that the project will not violate
applicable water quality standards and related requirements?

Hydropower developmént in Deschutes County is a conditional use under terms
of the county's comprehensive land use plan.

In addition to the Lava Diversion Hydroelectric Project, there ars eleven
other hydropower sites in the Upper Deschutes River Basin on which
applicants have filed for permits or licenses from the FERC. Deschutes
County officials took note of this large hydropower interest and sensed the
possibility that such river developments could possibly have.cumulative -
adverse impacts on present envircommental conditicns and cultural uses of

the area. As a consequence, the county passed Ordinance No. 8§3<058 which-
gives them from February 1, 1984, to July 31, 1988, to study the situation
and determine whether such hydropower developments would truly fit well with
key elementa of their land use plan. Until the study is finished, Deschutes
County officials will not issue a conditional use permit for any of the
proposed hydroelectric sites in the Upper Deschutes River zone of contention,

GED*s environmental consultants, Campbell-Craven, requested DEQ certification
for the Lava Diversion Project by letter dated November 28, 1983 (received by
DEQ on November 29, 1983)., DEQ, in turn, requested further supporting
information wkieh was received on August 20, 1984,

The DEQ made public neotice of the certification request on September 5, 1984,
(Appendix A) and received public comment through October 15, 1984,

Pro D {pti

This project description was taken from information Exhibit A, that the
applicant submitted to the FERC for licensing purposes.

The project site is located in Sections 8, 9, 16, and 17 of Tewnship 19
South, Range 11 East of the Willamette Meridian. It is situated entirely on
federal lands in the Deschutes National Forest. A project plan is shown in
Appendix B.
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The facility is designated for year-round operation as a run-cf-river project
with no storage of water. The controlled flows in the Deschutes River in the
project area dictate the equipment required to maximize the powsr benefits of
the project while allowing the bypass flows necessary to protect other
recognized beneficlal uses.

Current uses of the Deschutes River will not be altered by the project,
except in the reach from the weir to the powerhouse. Relceations of private

individuals or prior improvements will nct be required to permit construction
and cperation of the project.

The project will have eight components: (1) a control weir, (2) an intake
structure, (3) a tunnel to convey water from the intake to the powerhouse,
(4} a surge tank, (5) a pipeline, (6) a powerhouse, (7) a tailrace and (8)
access roads necessary for construction and operation of the projeet. These
are briefly described as follows:

(1} A rectangular concrete control weir will be installed near the head of
the Benham Falls. Benham Falls is 3,800 feet long and drops 103 feet,
The weir will have a 140-foot crest, which will be totally submerged
assuming flows in excess of 350 cfs.

The weir will measure bypassed flows and transmit these measurements to
the powerhouse. A processor will compare the released flows to the
project rule curve for releases and adjust the turbines to assure
‘compliance with the required bypass flow. The welr is intended to
maintain approximate existing upstream river levels during operation of
the project. The applicant believes this will protect present
recreation, wetland, and waterfowl uses of that river zone.

(2) The intake structure for the project will be constructed of reinforced
conerete. It will be set on the left bank of the Deschutes River, with
intake' portals parallel to the flow of the river.

The structure will be fronted by a trash rack with two inch openings.
The bar sacreen on the trash rack will be constructed to facilitate
cleaning with a motorized rake.

The applicant expects that fish will be prevented from entering the
conduit by sereening with 0.25 inch openings.

(3) An 1,800~-foot horseshoe shaped, concrete lined tunnel will be
constructed to convey water from the intake structure toe the powerhouse.
The tunnel will have a 6.5-foot radius crown dropping from the radius
peint to a rectangular base and a grade of 0.0078 foot per feot. The
upstream end of the tunnel will be set at an elevation of 4,120 feet
(U.S8.G.8. datum), and the cutlet, which will be at the base of the
surge tank, will be at an elevation of 4,106 feet. Two conduits will be
installed in the tunnel cavity for controls and power for the intake
structure.
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(4)

(5)

(6)

(1)

(83

A restricted orifice type surge tank 51 feet in diameter and 36-foot
deep will be ccnstructed at the transition point of the tunnel to
penstock. The transition will be from the 13-foot diameter horseshoe
type tunnel to a 14-foot diameter welded steel pipe. The tank will have
a floor elevation of 4,129 feet and a top elevation of 4,165 feet,

A 1li-foot diameter pipe will extend from the tunnel outlet approximately
50 feet. It will then be split with a 40-foot bifurcation. The two
resulting 9-foot, 6-inch diameter pipes will extend the remaining 4190
feet to the powerhouse.

The pipeline will have a wall thickness of 1/2 inch and will be buried
between the tank and the powerhouse.

A low=level powerhouse will be construected of reinforced concrete. The
structure will be 62 feet by 71 feet U inches and will rise from a
foundation elevation of 4,025 feet to a roof elevation of 4,071 feet,

The powerhouse will be located on the left bank, 250 feet away from the
Deschutes River., The powerhouse will be equipped with three generators -
having a2 combined rating of 11,825 kva, at a 95 percent power factor.

Additional mechanical equipment, such as air, oil, and cooling water
syatems, will be located in the powerhouse where appropriate.
Electrical systems necessary for operation of the project will include
station service, control boards, monitoring equipment, switchgear, and
an auxiliary power supply. Further, a fire protection system will be

‘provided for the powerhouse.

A 250=foot tailrace will be excavated from the powerhouse to the
Deschutes River. The discharge from the powerhouse will vary from 80
efs to 1,800 efs, and the tailwater will vary in height from an
elevation of 4,036.9 feet to an elevation of 4,040.3 feet.

The discharge velocities at full capacity of the powerhouse will be 5.0
fps. These will dissipate to 1.5 fps at the river re-entry point.

The tailrace cross-section expands gradually as it proceeds to the
Deschutes River. At its confluence with the river, the re-entry channel
will be 135 ft. wide at the bottom and 165 ft. wide at the top.

The Applicant will utilize existing roads and, where necessary,
construct new roads to provide access to the projeet during construction
and operation. All new roads will be built to USF3 standards. The road
system utilized for operation of the project will be part of the USFS's
planned road system.

The old railroad grade, which currently provides access to the Benham

Falls Viewpoint, will be utilized for both construction and operation of
the project.
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Road grades which are modified to permif movement of ceonstruction
equipment will be restored to their prior condition following
construction of the project.

In sum, access Lo the intake area will be provided by the following

means:
Reconstructed roadway to top of hill -~ 1,800 feet
Gtilization of existing road - 1,000 feet
New access road downhill to intake = 1,370 feet

The total roadway to be constructed for the project is as follows:

General area access - 1,800 feet
Surge tank - 290 feet
Powerhouse - 570 feet
Weir - 1,250 feet
Intake - 3,170 feet
Total roadwav 6,680 feet

Power generated by the project will be sold to the Pacific Power & Light
Company. The powerhouse for the project will be located 1,600 feet east of
the Midstate transmission line. FPower generated at the powerhouse will be
transmitted underground zt 69 kv to the Midstate line.

PERZINENT DATA FOR THE PROJECT

1.  Qeneral ‘
Stream Deschutes River
Loeation Deschutes National Forest
Deschutes County
Sections 8, 9, 16 and 17
. T. 19S., R. 11E., W.M.
State ‘ Oregon -
Location on River
Powerhouse River Mile 179.9
Control Weir River Mile 181.0
Intake River Mile 182.4
2. Hydrology
Drainage Area 1,759 sg. mi.
Average Annual Discharge 1,460 ofs
{27 years)-
Minimum Dzily Flow 438 ofs (1970)
{27 years) :
Maximum Daily Flow 3,410 efs (1964)

(27 years)
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3. Contrel ¥Weir
Type

Crest Length
Threat Elevation

Intake
Type

Opening
Approach Velccity
Sereen Size

Tunne

Size

Length

Entrance Invert
Exit Invert

sSurge Tank
Type

Size
Material
Location

Top
Bettom

Plpeline
Length

Type
Size

Powerhouse
Type
Size
Foundation
Roof

Power Plég;

Turbines

Bydraulic Capacity

Rated Head

Rectangular
1401
L, 145,57

Passive Screen

g x 200

1 fps Maximum

Wedge Wire = 1/4" Spacing

13' Horseshoe (150.9 S.F.)
1,800 L.F. ‘
Elev. 4,120

Elev. 4,106

Differential type w/orifice

51' dia. x 36' high

Prestressed-post tensioned
conerete

Elev. 4,165
Elev. 4,129

500 L.F.
Welded steel
9.5 diameter

Reinforced concrete
621 x Tit=4"w

Elev. 4,025

Elev. 4,071

1 at B80Q cfs
1 at 500 efs
1 at 200 eofs
107 feet
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~ Generators
Nameplate rating 1 at 6,350 TV
(at 95 percent PF) 1 at 3,925 KVA

1 at 1,575 EVA
10. Geperation

Capacity 11,250 EW

Average Arnnual Energy 52,555,000 kWH

Average Annual Power 6,000 KW

Plant Factor 53 percent
Projeet Environmental Reoort

When applying for a project license from the Federal Energy Regulatory
Commission, the applicant must present an "Exhibit E® Environmental Report
which identifies the real and potential envirommental impacts likely to be
caused by the project's construction and operation., Additionally, the report

must show how such impacts will be prevented or minimized to acceptadle
levels.

Campbell-Craven, Environmentazl Consultants, prepared the environmental

report. Both "prineipals"-in the firm have long professioconal -histories-ipwe.-— -

natural resources management and associated consulting services., The
chapters of their envirommental report cover: (1) Description of Loeale,
(2) Water Use and Quality, {(3) Fish, Wildlife, and Botanical Resources,
(4) Historie and Archeological Resources, (5) Sociceconomic Impacts,

(6) Gecgraphieal and Soil Resources, (T7) Recreational Resources,

(8) Aesthetic Rescurces, {9) Land Use and Management, (70) Alternative
Locations, Designs, and Energy Sources, and (11) List of Literature,.

Chaptersa 2 and 9 address the two issues that the DEQ must consider when
processing the project certification request. Thus, at this point, the DEQ
evaluation is narrowed to those two elements of the Environmental Report.

Based on communications with agencies who reviewed the project propesal, the
license applicant proposes to undertake the following mitigation measaures
with respect to water quality and stream flows:

T The powerhouse/tailrace and intake structure will be constructed in
the dry without placing a cofferdam in the River.

2. The intake structure will be sited in the location recommended by
Oregon Department of Fish and Wildiife (ODFW).

3. The tailrace and intake areas near the shoreline will be riprapped
to minimize erosion from wave action.

4, The discharge velocity in the tailrace will be about 1.5'
feet/second. This will prevent erosion of the riprap area of the
tailrace or of the river channel.
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5. Sediment catchment basins will be located near all zreas that may
drain censtruction materials into the river.

6. Fueling stations for equipment will be located away from the river
and the project area to minimize the pessibility of spills into the
river. Contingency plans will be developed in consultation with
the agencies to effectively handle spills,

7. The existing willows and alders on the face of the dike will be
preserved during weir construction and the dike will be plugged to
prevent erosion.

8. The applicant will evaluate the effect of lowered velocitles on
sediment accumulation teo identify the potential for sedimentation
above the weir and determine if a study is required. '

9. To minimize impacts of the cofferdam placement and removal at the
welr location, construction will be scheduled for the late fall
when river flow and visitor use are lower., Construction of each
cofferdam will require approximately ten days. The upstreanm
cofferdam will be constructed in late September/October and the
downstream cofferdam will be constructed in late November. The
weir will be completed and the cofferdams removed by mid-December
of the same year. The applicant will coordinate with ODFW, U.S.
Forest Service (USFS) and DEQ to minimize turbidity and
sedimentaticn and subsequent impacts on fish resources, water
quality and recreation.

10. A pinimum flow of 660 cfs will be left in the bypass reach of the
river and over Benham Falls.

The agencies which were consulted by the applicant have not recommended any
operation mitigation measures with respect to stream flows and water quality.

The applicant propeses to periodically review project facilities and
operations, particularly in the area near the intake, weir, powerhouse, and
the access road to the intake, to determine if modifications of activities
are necessary to decrease impacts relating to erosiocn. If necessary, the
applicant proposes to modify operation of the project to reduce erosion.

The project license applicant fully recoghizes the authority and
applicability of the Deschutes County Comprehensive Land Use Plan and one
goal therein to assist in the provision for adequate loecal energy supplies.
Likewise, the applicant recognizes Deschutes County Ordinance No. 83-058
which places new restrictions on future developments along.the Deschutes
River and other rivers in Deschutes County, for the purposes of maintaining
quality and quantity of streamflows and protecting the visuzl, envirommental
and aesthetic attributes of the rivers. Various standards feor land uses
within the Deschutes River Combining Zone (DR zone) are specified, ineluding
the requirement that .an application for a hydroelectric¢ project will show
that the use will further the purpose of the ordinance. The ordinance also
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specifies that a study shall be conducted for various purposes, ilneluding the
identification of the individual and cumulative effects to all known and
potential hydrcelectric sites and sources con the Upper Deschutes River. Ths
ordinance will be repealed February 1, 1986, or upon the completion and
adoption of a recommended comprehensive plan and implementing ordinance
amendments.

A. Applicable Water Qualjty Regulations apd DEQ Evaluations

Oregon Administrative Rules (CAR) Chapter 340, Division 41, Rule 562,
lists the heneficial uses for which water quality will be protscted in
the ‘Deschutes River upstream from the Bend diversion dam. They are:
Publiec Domestic Water Supply, Private Domestic Water Supply; Industrial
Water Supply; Irrigation; Livestock Watering; Anadromcus Fish Passage;
Salmeonid Fish Rearing; Salmenid Fish Spawning; Resident Fish & Aquatie
Life; Wildlife and Hunting; Fishing; Boating; Water Contact Reersation;
and Aesthetic Quality. Established water quality standards wers
designed to support and maintain these uses.

Under provisions of ORS 536.300(2), the Water Policy Review Beard

i

the Deschutes River Basin. However, this use has no corresponding DEQ

-recognizes hydropower development as-a benefiecial water use throughout - " ™

water quality protection requirement because hydropower” producticn is "~

not likely to be water quality dependent.

OAR 340-41-026 1lists the Policies and Guidelines Generally Appliecable to
All (river) Basins Statewide. These are mainly anti-degradation in
nature, except where the DEQ Director or his designee may allow lower
water quality on a short-term basis in order to respond to emergencies
or to otherwise protect public health and welfare.

CAR 340-U41-565 lists specific water quality standards for the Deschutes
River Basin. For the purpose of relating water quality standards to
potential water quality impacts of the proposed project, the pertinent
standards are hereafter listed and DEQ staff evaluation follows each
ocne:

340-81-865(2)(a) Dissoclved Oxygen (DO) concentrations shall not be less
than 90 percent of saturation at the seascnal low, or less than 95
percent of safturation in spawning areas during spawning, incubation,
hatching, and fry stages of salmonid fishes.

Water quality monditoring in the Upper Deschutes River shows that the
dissolved oxygen standards are met at most seasons of the year. There
have been infrequent cases of slight D.0. reductions due to natural
causes. The proposed hydropower oproject will have no waste discharges
or flow regulation needs that would be expected to adversely impact the
river's present D.0. regime.
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340-81-565{23{0) No measurable (temperature) inecreases shall be allowed
outside of the assigned mixing zone, as measured relative to a control
point immediztely upstream from a discharge when stream temperztures are
S8OF, or greater; or more than 0.5°. increase due to a single source
discharge when receiving water temperatures are S579F. or. less; or more
than 2°F, inecrease due to all sources combined when stream temperatures
are 569F, or less, except for specifically limited duration activities
which may be authorized by DEQ under such conditions as DEQ and the
Department of Fish and Wildlife may prescribe . . + « &+ .

Existing water temperature regimes in the Upper Deschutes River are
suitable for all phases of salmenid fish life. The maximum water
temperature recerded between water years 1968 and 1979 at the Benham
Falls gage was 17°C, and the minimum 0°C. A probability analysis showed
the water temperature to be below 16°C, 98% of the time--distributed
mostly between 3° and 14°C.

Water temperatures and stream flows are directly related due to upstream
reservoir releases and groundwater contributions. High temperatures
correspond to high flows because of seasonal warming and the release of
water from the reservoirs. Low temperatures correspond to low flows
because of the seasonal cooling and greater contribution of cooler
groundwater to the flow.

The project is not designed to cause any additional pooling or changes
in the river level above the weir that would significantly increase the
‘present degree of solar incidence. A minimum flow of 660 ofs is
specified to remain in the bypass zone, over Benham Falls., While this
lesser flow may slow the velocity slightly, 1t is not expected to result
in an appreciasble water temperature change from the range existing
before the project's construction. The only minor changes in bankline
vegetation will occur during weir construction, at the intake structure,
and at the tailrace entry to the river. Here, also, the combination of
these shoreline changes should not result in an appreciable change in
pre«construction piver temperatures.

The project is not expected te have a significant impact on the existing
temperature regime in the river.

The very small amount of bearing cooling water that will emit from the
plant is not expected to have a measureable impact on the river water
temperature.

340=41=-F65(23(a) No more than a 10 percent cumulative inerease in
natural stream furbidities (JTU) shall be allowed, as measured relative
to a control point immediately upstream of the turbidity causing
activity. However, limited durstion activities necessary te address an
emergency or to accommodate essential dredging, construction or other
legitimate activities and which cause the standard to be exceeded may be
autheorized provided all practicable turbidity control technigues have
been applied a2nd one of the following has been granted:
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(1) Emergency activities: Approval coordinated by DER with the
Department of Fish and Wildlife under conditions they may
prescribe to accommodate response to emergencies or to protect
public health and welfare.

(2) Dredging, Construction or other Legitimate Activities: Permit or
certification authorized under terms of Section 401 or 404 (Permit
and Licenses, Federal Water Pollution Control Act) or OAR 141-85-

100 et seq. (Removal and Fill Permits, Division of State Lands)
with limitations and conditions governing the activity set forth in

the permit or certificate.

The placement and removal of coffer dams, plus final opening ef the
powerhouse "tailrace' channel, during project constructioa, will cause
short-term turbidity increases in the river. The project applicant has
proposed mitigation measures. that will prevent and/or control these
impacts in compliance with the applicable rule. Subsequent cperation of
the plant should have no impact on existing stream turbidity levels.

340-41-565{2)(d) pE values sheall not fall outside the range of 6.5 and
8'5. 1

No-discharge of-materials-that-wouldraffect -the riverts -existing phr === -

values are proposed by the applicant. Operation of facilities should not
alter river pH values.

380-141-565(2) (e} Organisms of the coliform group where assoclated with
fecal sources (MPN or equivalent MF using a representative number of

samples): [shall not exceed] A log mean of 200 fecal coliform per 100
milliliters based on a minimum of ©§ samples in a 30-day pericd with no

more than 10 percent of the samples in a 30-day period exceeding U400 per
100 ml.

The applicant has not discussed methods of sewage disposal for elther
the construction or operation periods of the project.

No discharge of fecal coliform bearing wastes is proposed by the
applicant.

3U0-81-865(2) (£} Bacterial pollution or other conditions deleterious to.
waters used for domestiec purposes, livestock watering, irrigation,
bathing, or shellfish propagation, or otherwise injurious to public
health shall nc¢t be allowed.

N¢ discharge of bacterial pollutants from the plant or plant site is
proposed by the applicant.

380-41-568 (2 (g} The liberation of dissolved gases, such as carben
dioxide, hydrogen sulfide, or cther gases, in sufficient quantities to
cause objectionable odors or to be deleterious to fish or other aquatic
life, navigation, recreation, or other reasonable uses made of such
waters shall not be allowed.
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No discharge of substances from the plant or plant site that will result
in the liberation of noxiocus or toxic gases is proposed by the applicant.

AWQ-11-865(23(h) The development of fungi or other growths having a
deleterious effect on stream bottoms, fish or other aguatiec 1ife, or
which are injurious to health, recreation, or industry shall not be
allowed,

No discharge of substances from the plant or plant =ite
that will result in the development of deleterious fungi or other
harmful growths is proposed by the applicant.

340-U1-5658(2)(1) The creation of tastes or oders or toxic or other
conditions that are deleterious to fish or other aguatiec life or affect
the potability of drinking water or the palatability of fish or
shellfish shall not be allowed.

No discharges of substances that are likely to cause tastes, odors, or
toxie conditions in the river are proposed by the applicant. The traces
of oil and grease emitting with bearing cooling water at the powerhouse
are 8o small that they should neot contribute to taste, cdor, eor teoxic
problems in the river.

7

3U0-81-5A5{2)( i) The formation of appreciable bottom or sludge deposits
or the formation of any organie or inorganic deposita deleterious to.. =z
fish or other aquatic life or injurious to public health, recreation, or
industry shall not be allowed.

No discharge of materials from the plant or plant site that will cause

bottom sludges or deleterious deposits in the river 1s proposed by the
applicant.

Natural sediment in the Upper Deschutes River is largely composed of
voleanic material, with little organic¢ matter., Thus, it has almost no
potential to chemically depreciate water quality.

A question has been raised whether the reduction of flow veloeity in the
approximate 1-1/2 miles of river channel between the intake structure and
the control weir will result in detrimental deposits of sedimenf from
passing water-- similar to what has happened in Mirror Pond at Bend.
Since a minimum flow of 650 ofs will be maintained in the bypass channel
and over the falls, sediment deposition upstream from the weir does not
appear to be a serious factor. However, the applicant has not yet fully
addressed the potential for this happening. Neither has the applicant
fully addressed the potential need for sediment removal and disposzl from
certain areas of the project after plant operation begins.
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380-41.565(23{k) Objectional discoloration, scum, oily sleek or fleating
sclids, or ceating of aguatic life with oil films shall not be allowed.

There may be a trace of oll and/or grease in the bearing cooling water

that emits from the plant. However, past experience and monitoring of

such plants have shown the volume to be only minutely detectable in the
laboratory and unseen by the eye. It does not occur in a conecentration
that would be deleterious to aguatic life, or make the water unfit for

human er other animal consumption.

340-11-585(23(1) Aesthetic conditions offensive to the human senses of
sight, taste, smell, or touch shall not be allowed.

Some observers from the public sector believe the power project will
destroy the present aesthetic quality of the river zone in and around
Benham Falls. While this cbservation may have merit, the aesthetic
changes will not be of a type regulated by water quality contrel rules.
There is no project impact that is likely to change the present aesthetic
quality of the river water during plant operation.

AU0-81-565{2)1(m) Radicisotope concentrations shail not exceed maximum
permissible concentrations (MPC'=2) in drinking water, edible fishes or
shellfishes, wildlife, irrigated crops, livestock and other dairy
products, or pese an external radiation hazard.

-No discharges of radioisotopés‘are proposed by the applicant. HNatural
background levels of the radioisotopes in construction materials are
éxpected.

340-Ut1-865(23(n} The concentration of total disseclved gas relative to
atmospheric preasure at the point of sample collection shall not exceed
one hundred and ten percent (110%) of saturation, except when stream
flow exceeds the 10-year, T-day average flood. However, for Hatchery
receiving waters and waters of less than 2 feet in depth, the
concentration of total dissolved gas relative to atmospheric pressure at
the point of sample collection shall not exceed one hundred and five
percent (105%) of saturation.

Dissolved gas supersaturation usually results when large volumes of
water are plunged over structures into deep pools, where the atmospheric
gas entraimment due to the plunge cannot quickly equilibrate with the
atmospheric pressure, Water carried in tunnels and penstocks is not
usually subject to further gas entraimment. Water for the Lava
Diversion Project will be carried in closed conduits and discharged into
a relatively shallow stream where turbulence will rapidly eguilibrate
dissolved gas pressures with the atmospheric sources,

U0-l41.565(2){0) Dissclved chemical substances: Guide concentrations
listed below shall not be exceeded unless otherwise specifically
authorized by DEQ upon such conditions as it may deem necessary to carry
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out the general intent of this plan and to protect the beneficial uses
set forth in rule 340-41-3562: (mg/L)

(L) Arsenic (As) 0.01
(B) Barium (Ba) 1.0
(C) Boron (Bo) 0.5
(D)} Cadmiun (Cd) 0.003
(E) Chromium {(Cr) 0.02
(F) Copper (Cu) 0.005
{G) Cyanide (Cn) 0.005
(H) Fluoride {(F) 1.0
(I} ZIron (Fe) 0.1
{J) Lead (Pb) 0.05
(kY Manganese (Mn) 0.058 :
(L) Phenols {totals) 0.001
{M) Total Dissolved Sollds 500.0
(N) Zine (Zn) 0.01

No discharges of dissolved chemicals from the plant or plant .zite are
proposed by the applicant. Any metals leached by water passing over
metallle equipment would be only trace in concentration and with little
or no potential for violating the water quality standards.

380-41-565(2)(p) Pesticides and other Organic Toxiec Substances shall not
exceed those criteria centained in the 1976 edition of the EPA ;
publication "™Quality Criteria for Water". These criteria shall apply
unless supporting data show conclusively that beneficial uses will not
be adversely affected by exceeding a criterion by a specific amount or
that a more stringent criterion is warranted to protect beneficial uses.

Tt is not unusual that herbicides are used sparingly in grounds main-
tenance programs at power plants and electrical substations. However, no
pesticides or other organic toxic substances are proposed to .be used at
the plant =ite by the applicant.

3ug-U841-565({3) Where the natural quality parameters of waters of the
Deschutes Basin are outside the numerical limits of the above assigned
water quality standards, the natural water quality shall be the
standard.

This standard is set to recognize the variations in water quality that
oceur naturally. For instance, natural turbidity levels in the
Deschutes River may seasonally exceed the standard.

Outside of the controlled water quality impacts that may oceour
temporariiy during construction, the project operation is not expected
to cause any water quality changes that would be ocutside the range of
naturally occurring conditions.
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B. Land Use Compatibility

Hydroelectric power site development is a conditional use pursuant to
requirements of the Deschutes County Comprehensive Land Use Plan. Since =z
number of sites in the Upper Deschutes River Basin have pending permits for
hydropower development, Deschutes County officials have declared a
moraterium, in the form of Ordinance No. 83-058, to delay the issuance of
all conditiconal use permits until an overall hydropower site development
impact study can be competed. Thus, the county will not consider the
issuance of a conditional use permit for the proposed Lava Diversion
Hydroelectric Project until terms of the Ordinance are met. On this
basis, the county officials have opposed DEQ issuance of a water quality
standards, compliance certification for the project.

a i u ed

The DEQ believes the following list of potential water quality impacts ‘
related to conatpuction and operation of the project have not been adaquately
addressed by the applicant:

1. A trash eollection rack 1s planned for the water Iintake. VWhere and how
will the trash collections be disposed in compiiance with seolid waste
and water pollution control regulations?

2. Fuel for emergency eguipment, oil, and grease would be expected to be
- stored and used on site during normal plant operafion. 4 plan is needed
for their use and disposzl of containers that will prevent spills or
discharge to the water.

3. Tranaformer oils and hydrauliec fluids for control systems are general
products on site at hydroelectric power plants. A storage and use plan,
Plus a s3pill contingency plan, are needed to give maximum assurance that
these products will not enter the water.

L, A plan and designated equipment are needed for the collection and proper
diaposal of toilet wastes and solid wastes both during plant
construction and operational phases.

S. A considerable amcunt of concrete will be used in the project. IFf it is
to be mixed on site, a2 plan is needed to show how wash waters, waste
conerete, and yard drainage will be kept out of the river,

6. There is a potential for sediment deposition in the 1.4 miles of river
channel between the intake structure and the flow regulation weir. If
this occurs, what are the likely environmental impacts? The applicant
proposes to address this issue at a later date.

T. It is not uncommon that maintenance dredging is needed at river-run
hydroelectric projects to remove detrimental sediment deposits. The
applicant should address this issue with a plan for both dredging and
spoils disposal.
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8. Eerbicides are frequently used in grounds maintenance programs around
power plants and substations. The applicant needs to also address this
issue.

Su Public C

Twenty-two letters of public comment on the project were received by the DEQ,

and are identified in Appendix C. A summary of each letter, by appended
identification number, is as follows:

1) Oppocses certification on basis that a2 multiple of proposed hydroelectric
projects in the Upper Deschutes River Basin may have undetermined
adverse cumulative effects.

2) Opposes the project on the basis of the site's greater importance for
- recreation and fishery values. Requests that DEQ honor a county ordinance
that calls for greater study of possible adverse cumulative impacts from a

multiple of proposed hydreoelectrie projects in the Upper Deschutes River
Basin.

3) Opposes the project because it will likely have adverse impacts on
zesthetic values and the local economy.

4) Opposes the project because of the site's great importance for
recreation, fish production, big game habitat, and aesthetic values.
Also, raises the question of whether the project complies with state
planning goals.

5) Expresses concern that the project construction activities will cause
untenable turbidity and sediment downstream. Eroded soils from access
reoad construction could be a source of river turbidity and sediment.
Cencern that the project may violate the nitrogen gas supersaturaticn
standard. Fluctuating discharges may dincrease downstream bank erosiomn,
Suggests that the construction license be withheld until assurances can
be given for proper resolution of the above listed concerns.

6) Dpposes the project because it may adversely affect the tourist trade
which is attracted by recreational offerings.

T) Requests the withholding of DEQ certification until Deschutes County
completes jits study of possible cumulative effects from the proposed
development of multiple hydrcelectric projects in the Upper Deschutes
River Basin.

8) Believes the project would devastate existing river values and urges DEQ
denial of project certification until Deschutes County completes its
cumulative impacts study.

9) Requests that DEQ withhold project certification until Deschutes County
completes its cumulative impacts study.
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10) Opposes the project on the basis of its destroying the beauty of publice
lands and adversely impacting fish producticn. Also, there would likely
be other hydroelectric projects to follow that would result in
cumulative adverse impacts.

11) Wants assurance that water quality standards will not be viclated.
Urges that the project not be permitted until Deschutes County completes
its cumulative impacts study.

12} Confirms that hydropower development is a conditional use in the

) Deschutes County comprehensive land use plan. 3Says the project
proponent has not applied to the county for a conditicnal land use
permit., Before issuing a condifional land use permit, the county would
have to know that the project would not have untenable, adverse impacts
on the water quality, fish, wildlife, recreation, and "other issues®.
Deschutes County opposes the issuance of DEQ certification until the
project has been found to be in conformance with the County
comprehensive land use plan and implementing ordinances.

13} Opposes the DEQ issuance of water quality standards compliance

certification until Deschutes County completes its cumulative impacts
study. . o

14) Requests DEQ denial of project certification until Deschutes County
completes its cumulative impacts study.

15) Hequests DEQ denial of project certification until Deschutes County
completes its study of cumulative impacts.

16) Opposes the project because of its potential for adverse impacts on
water quality, fisheries, recreation, tourism, loecal irrigaticn, and
economic base related to thése river uses. Requests that the DEQ
withhold project certification until Deschutes County completes its
curulative impacts study.

17) Requests DEQ denial of projeet certification until Deschutes County
completes itz cumulative impacts study. Stresses the need for county
participation in the decision-making proceszs.

18) Requests that DEQ withhold project certificatien until Deschutes County
completes its cumulative impacts study. Also, requests that Deschutes
County participate 1n the decision-making process.

19} Requests that DEQ withhold project certjfication until Deschutes County
completes its cumulative impacts study. Declares that county participation
is essential in the decisicn-making process.

20) The project design and siting have changed from the original proposal.
The 2.2 miles of river in the diversion reach contain fine fishery
habitat. There has already been significant loss of fishery habitat in
the Upper Deschutes River due to its regulation for irrigation purposes.
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21)

22)

The project could have a number of adverse impacts on fish as these
factors play out through reduced flows, reduced water velocities,
higher stabilized water levels, and potentially degraded water quality.
Recommends that DEQ withhold project certification until the applicant
can give assurances that the project impacts will be eliminated or
reduced to acceptable levels. '

The Upper Deschutes is listed in the State Parks System Plan as a
potentizl study river for inclusion in the State Scenic Waterways
System. Present, high levels of recreational use require that existing
river and shore line conditions be maintained. Raises the question of
whether the project is compatible with the local comprehensive land uss
plan.

Emphasizes that state law requires that DEQ action must be consistent
with the loeal comprehensive land use plan or statewide land use
planning goals, :

The twenty-two responses to the DEQ public notiee fall largely into five
categories as follows:

1.

5.

Twenty oppose DEQ certification until county officials complete their
cumulative impacts and land use compatibility study. Most of the.
opposition is prefaced with a concern that the project may be
detrimental to existing aesthetic, recreation; fisheries, wildlife, and ..
tourism attraction values.

Bydropower development is a conditional use in the county comprehensive
land use plan. The applicant haz hot filed for a conditional use
permit. '

The applicant has not given adequate assurances of being able to protect
water quality and other envirommental values during projeet construction
and operation. Certification should be withheld until adequate assurances
are provided. :

The project design and siting bhave changed from the original proposal.
It has z number of characteristics that could cause damage to fishery
production. Certification should be withheld until the applicant gives
assurances that the project impacts can be eliminated or reduced to
acceptable levels,

The Deschutes River zone in question is proposed for study as a possible
addition to the Scenic Waterways System.

There were no comments in faver of the project.
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C usion

The DEQ has identified eight activities associated with projeset
construction and/or operaticon whose potential for water guality
impairment have not been adequately addressed in the envirommental
report,

Excepf as noted in number one above, the project proponent's major
programs to Protect water gquality during construction and operation
appear adequate to comply with state water quality control regulations.

Except as noted in number one above, operation of the project is not
likely to have any appreciable adverse impact on water quality, i.e. it
is expected to comply with state water quality control regulations.

Hydropower site development in Deschutes County requires a conditional
land usze permit.

The project proponent has not yes apulled for a conditiona4 land use
permit.

Deschutes County will not consider the issuance of a conditional land
use permit until the-study requirements mandated in County Ordinance
No. 83-058 have been completed.

-Deschutes County will not at this time issue a land use compatibility

statement for the proposed Lava Diversion Hydroelectrie Project.

The DEQ must have assurance that the project is compatible with the
county's comprehensive plan and land use ordinances, or state planning

goals, before issulng a water quality standards compliance certification
statement.

DEQ Recommendation

Based on the information presented in this report, the DEQ recommends that
water gquality standards compliance certification for the project’ be denied
until the following two reguirements are met: ’

1.

GDC:1

The project applicant adequately addresses the eight potential water
quality impacts of the project identified by the DEQ.

The project applicant obtains a land use compatlbllity statement from
Deschutes County officials.

WL3842
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f
Oregon Department of Environmental Quality
A CHANCE 7O COMMERNT ON...
A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH
WATER QUALITY STANDARDS AND REQUIRMENTS
.
Date Prepared: 9-5-84
Notice Issued: 9-5.84
Comments Due: 10-15-84
WHC IS THE General Energy Davelopment, Inc.
APPLICANT: 261 East Barnett Street
Medford, OR 97501
WHAT IS « The gpplicant has requested certification from DEQ that water gquality
REQUESTED: standards and requirements will neot be viclated by construction and

WHAT ARE TEHE
BIGELIGHETS:

HOW IS TEE
PUBLIC AFFECTED:

EOW TO COMMENT:

WHAT IS5 THE
NEXT STEP:

&7

P.0, Box 1780
Portiand, OR 97207

Ve [

operation of a proposed hydroelectric project near Benham Falls on the
Deschutes River scuth ¢f Bend, Oregon. The certification is requested
pursuant to Sectiaon 401 of the Federal Clean Water Act. ‘The applicant
has filed with DEQ background information on the total project
proposal to support the certification request.

The applicant holds Preliminary Permit No. 5205 from the Faderal
Energy Regulatory Commission (FERC) to plan and design the project,
Before construction licensing by FERC may proceed, federal law
requires certification by the State (DEQ) of compliance with water
quality standards and requirements. State law reguires that DEQ
action be consistent with the local comprehensive plan or statewide
Planning goals. -

The project involves public lands and waters of the State that
presently serve other beneficial uses. Comments are invited regarding
potential impacts of the project on water quality and beneficial water
uses, and on compatibility of the project with the local comprehensive
Plan or statewide planning goals.

Written comments should be presented to DEQ by October 15, 1984, at
the following address: °

Department of Environmental Quality
Water Quality Division

P, O. Box 1760

Portland, OR §7207

At the conclusion of the comment period, the DEQ will evaluate public
comments and all information available and make a final determination
to grant or deny certification.

FOR FURTHER INFORMATION:

Contact the parson or division identifiad in the public notice by calling 229-5696 in the Portland area. To avoid
long distance charges from other parts of the state, camrefeubiariid, and ask lor the Department of
Environmental Quality, 1.200-452.4011
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APPENDIX C
Date of
Letter No, Letter Signature(s} fepressnting
1) 9/30/84 Laurie LeFors . Self
2) 10/1/84 Marti Gerdes Self
3) 10/ 1/84 Jean & Joseph Berger Self
L) 10/3/84 Mike Johns , Salf
5) 10/5/84 David Mohla, Supervisor Deschutes National Forest
6) 10/5/84 Mr. & Mrs. Keith Cerwin Self
71 10/7/ 84 P. W. Chase Self
8) 10/8/84 Eric Schulz Central Cregon Flyfishers
g) 10/8/84 Brian Meece Citizens Realty Group
10) 10/9/84 Kenneth Corwin Self
1) 10/9/84 Fred Ehlen Sunriver Anglers
12) 10/ 10/ 84 Deschutes County Commissioners(3) Desaghutes County
13) 10/11/84 Robert Robinson . Cozlition for the Deschutes
14) 10/ 11784 Janea Poor : Self ‘ '
15) 10/11/84 Richard & Carolyn Miller Contemporary Homes
16) 10/ 12/ 84 John Wujack Save Benham Falls Committee
17) 10/ 12/ 84 Tom Throop State Representative,
' District 54 - '
18) T0/12/84 Lawson La -Gate Self
19} 10/ 15/ 84 Stephen Toomey . Frank Ruegg Real Estate
20) 10/15/84 Michael Weland Oregon Fish & Wildlife Dept.
21} 10/ 16/ 84 Alan Cook Oregon Parks & Recreation
Division
22) 10/22/84 JRK (initials only) Dept. of Land Conservation
& Development
GDC:1
WL3843
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' ) APP 64
‘Department of Environmental Quality

{ VICTOR ATIVEH 522 S.W. FIETH AVENUE, BOX 1760, PORTLAND, OREGON 67207 PHONE: (503) 2296696
Septecber 10, 1988

;1 Felers

. Enerzy Flacninp Assoclates : L.
%162 Timberlake Dr. T
Bfliskore, OB 97123

A R T ST TR

Re: FERC No. 7903
Sguaw Creek Project
Deschutes County, Oregon

Dear Fr. Peters: ‘ _

This 15 to sclnowledge receivipg your letior and attachrments dated
ue,.r.e.nber 3, 1583, in which you ernoucnce the begpinnipg of fessibility
gtudies fopr the above refersnced project,

A% esome poiat in the federel licensing procass, FERC will liLeJ.y require -

that you subzit a water quality standards compliance certification for the .
sroject from our Department. An spplication to DEQ for sx.cb nertificat.on

rust contain, at nmindme=, the fallt:r-fs.ng 1nrcr-.:.ation.

{2) Lega.. nane and address ot t.ha project owper,

() Lasal pace and address of mmar's designated official repreaentative, o

{a) Legal daacr:'.ption of the pro,ject location,

(d) A complete description of the project propom.‘ tising wrihtén B

S discussion, maps, diagres, and otber necessary materials, 7. "

e i {e) Nane of imvolved watww. , St eh ed

(£) Copies of the environmental baekg'mmd inromation raquu-ed b:r the B
feoderal permitting or licenaing agency. ‘

{g) Copy of eny public notice and supporting 1nromation. i.asued by the
fedarel permitting or licensing agency for tho p:-o.‘ject.

{h} A statement from the appropriate local plannming sgency that the
project is compatible with the acinowledged local comprehensive plan
cr that the project is conmistent with ntatewide plannipg goals if the
local plen 1s not acknowledged.

e may have some useful water quality data from Squaw Creek in ocur filez. Andy
Schaedsl at our laboratory, 229-5983, can tall you mere about it.

Sincerely,

Glen D, Carter .
Hater Quality Divisicn

CLC: )
WL3662
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N

vieeR ATIYER 522 5.W. FIETH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229-5695
Overnot b

Department of Environmental Quality.

September 21, 1984

Kenneth H. Plumb, Secretary
Federzl Energy Regulatory Commission
Washington DC 20426
Re: FERC No. 3459-001
Mason Dam Hydroelectrle Project;
Power River, Baker County, Oregoen,

Cascade Water Power Development Corp,
Dear Secretary Plumb:

I had a telephone discussion on September 17, 1984, with your envirormental staff

.person Robert Krska, regarding water quality standards compliznce certificaticn

need for the above referenced project. Considering the local concern caused by

ccmpeting applications for the project site, I zm writing to clarify and verify
the major items of our discussion.

By FZRC public notice of February 28,.1983, we.learned.of-the above-applieationm -+
for liceénse. Ve assumed this would be 2 license "to construct" since there was
no mention of a preliminary permit process.

The zpplicant hired CHpM-Eill consultants to develop the information exhibits
required for FERC licensing. On January 10, 1983, CHEpM=-HI1l requested from our
agency a water quality standards compliance certification letter for the
project, as is required by Section 401 of the Federal Clean Water 4ct. On
February 18, 1983, we advised CHpM-Hill that we would not take action onm their

certification request until having an opportunity to review the upcoming
Exhibit E Repert.

In developing the Exhibit E information, CH_M-Hill and the applicant discovered
there were substandard dissolved oxygen concentrztions in the water supply that
would need further assessment. By letter of August 3, 1983, CHpM-Hill outlined
for our ageney a plan to gather further dissolved oxygen data from the project
site. We approved their plan on August 9, 1983. Since that date, we have
received no further word from either CHpM-Hill or the license applicant.

Coensequently, we have taken no further actiocn on their request for project
certification.

There is alsc another piece of state-required information missing from the
applicant's request for project certificaticn, State law requires the

applicant for "401 certification” to provide our Department with a statement fronm
the local land use pleanning agency (Baker County Planning Department) that the
project is compatible with the acknowledged local comprehensive plan before we
can act to issue such certification, We have not yet received that statement.



Fenneth H. Plumb . : : -
September 21, 1984
Page 2 ’

It would normzlly be included in the package of supporting information we receive
from the applicant or his consultant. In discussing this matter with the Raker

County Planning Department Director, I learned that a land use compatibility
statement has not been issued for the project,

Thus, without the dissolved oxygen problem assessment and the land use
compatibility statement, we do not yet have a completed application for project
certification., I wish to advise you that our Department does not consider the
cne~-year time perlced for state response, as allowed by Section 401 of the Federal
Clean Water Act, to begin until we have in hand all of the required and reguested
informaticn necessary to evaluate a project for certification, For your use, I

arm enclosing a list of the minimum information items that a completed application
for project certification must contain in Uregon.

For your knewledge, we are fully aware of the competing major license
application for this project site by the Baker County Court. It is under FERC
No. 7732, published Octcober 18. 1983. We have not yet received either the

Exhibit E Envirommental Report or request for water guality standards compliance
certification from the license applicant.

.y .
G, S

If you wish to discuss this matter further, please call me at (503) 229-5358.

Sincerely,

Glen D. Carter
Water Quality Division

GDC:l
WL3697

Enclosure

¢cc: Learry Smith, Judge, Baker County Court
Dizane Stone, Director, Baker County Planning Department
George Smith, Cascade Water Power Development Corp.
John Lincoln, CHpM-Hill, Boise, Idaho
Duane West, Oregon Fish and Wildlife Department
William Young, Director, Oregon Water Resources Department
Steve Gardels, Eastern Region, DEQ

Blingd cce ?)bb HfS’rZCL - FERC
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State of Oregen
Department of Envirormental Quality
1984

A completed application for State certification of a project’s compllance
with applicable water quality standards, as required by Section 401 of the

Federal Clean Water Act, shall contain, at a minimum,
information:

(a)
{b)

(e)
(d)

(e)
()

(g)

(n)

the following

Legzl naznme and address of the project owner.

Legal name and address of owner's designated official
representative, if any.

Legal descripticn of the project location.

A conplete description of the project propozzl, using writien
discussion, maps, dizagrems, and other necessary materials.

Name of imvolved waterway, lake, or other water _body.

Coples of the environmental background information required by
the federzl permitting or licensing agency.

Copy of any public notice and supporting“fﬁformation, issued by
the federal permitting or licensing agency for the project.

A statement from the appropriate local planning agenecy that the
project is compatible with the acknowledged local comprehensive
plan or that the project is consistent with statewide planning
goals 1if the local plan is not acknowledged.

The Department of Environmental Quality reserves the right to request any
additicnal information necessary to complete an application or to assist
the Department to adequately evaluate the project impacts con water guality.
Failure to complete an application or provide any requested additiomsl

information within the time speqified in the request shall be grounds fer
denial or certification.

GDC:1
WL3698
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- Oregon Departrment of Environmental Quality

A CHANCE TO COMMENT ON...

€t T ““Hu 3
S..\.T‘\‘mARY OF EU?

APP £8

A REQUEST FOR CERTIFICATION OF COMPLIANCE WITH
WATER QUALITY STANDARDS AND REQUIREMENTS

Competd

WHO ARE THE
APPLICARTS:

WHAT IS
REQUESTED:

WHAT ARE THE
" HIGHLIGHTS:

HOW IS THE
PUBLIC AFFECTED:

BOW TO COMMENT:

WHAT IS THE
NEXT STEP:

(@]
JEG vusern

p.0, Box 1780

Portiand, OR 97207

a0 n

(1)

10/24/ ok
11/15/84
12/15/84

Date Frepared:
Notice Issued:

Comments Due;
ations r Feder c

Cascade Water Power Development Ceorp.
P.0. Box 1016
Idaho Fallls, ID 83402

(2} Baker County Court
Courthouse
Baker, OR G7814

The applicants have requested certification from DEQ that water quality
stzndards and requirements will not be violated by construction and/or
operation of a proposed major hydroelectric project at the existing Mason
Dam cutlet on the Powder River in Baker County, Oregon. The certifi-
cation is requested pursuant to Section 4071 of the Federal Clean Vater-
Act. . The applicants have filed with DEQ background informaticn on their
respective project preopeosals to support their certification requests.

The applicants hold license :application numbers 3459 and 7732, respect-
ively, from the Federal Energy Regulatory Commission {FERC) to plan

and design their projects.. Before construetion licensing by FERC may =
proceed, federal law requires certification by the State (DEQ) of
compliance with water guality standards and requirements. State law
requires that DEQ action be consistent with the local comprehensive plan
or statewide planning goals. Baker County has advised DEQ by letter that
their comprehensive plan contains the following statement of pelicey:
"Potential energy producing sites shall be protected from irreversible
loss and encouraged to be developed,”

The project site involves public lands znd waters of the State that also
serve other beneficial uses. Conments are invited regarding potential
impacts of the project on water quality and benefiecial water uses, and
on compatibllity of the prejeect with the loecazl ccmprehensive plan or
statewide planning gozls.

Written comments should be presented to Glen Carter of the DEQ by
December 15, 1684, at the following address:

Department of Environmental Quality
Water Quality Division

P. 0. Box 1760

Portland, OR 97207

At the conclusion of the comment period, the DEQ will evaluate public
comments and all information available and make a final determination
to grant or deny certificatlon.

FOR FURTHER (INFORMATION:

Contact the person or division wdent:Bed (n the public notice by calling 229-5696 in thye Portluad ares To aving

lang aetinee churges from other parts of the state, catl =B00I5L-TBIJ. and ash tor the Dopariment of
Environmegt.il Q\h'.llly -
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Department of Environmental Quality

VICE%?;:;:’EH 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 87207 PHONE: (B03) 229-5686

Septenmber 27, 1984

Mpr. Fregderdck D, Ehlers
. P.0, Box 7148
Klometh Falls, OR 97602
Re: FERC No. 6552
Sprague River
Bydroelectric Project

Klemath County, Orecon
Dear Mr, Ehlers;

This 1s a reply to your letter of June 25, 1984, in which you request water
quality standards compliznce certification, or waiver, for the above
referenced project. As suprorting inferoation, you also sent Exhibit E, the
envircmental report that is pert of the project license application to FERC.

YWe have recently been advised that the sbbreviated pethod we were using to
process hydroelectric project water quality certification reguests was oot in
full compliance with federal and state publlie disclosure laws. Consequently,

I zmust ask you for further backeground information:that--As-vital-tooir gdegting ™" s

those legal réquirements.

Attached hereto is a list of the mipimm required informatioml 1tems that
constitute a completed aspplication for project certification. In your came, I
believe you can best satisfy items (a) through {g) by sending us a full set of
the information exhibits you sent to FERC in your license aspplication. Iten
(h), the land use consistency statement, you will have to get from the Count:v
Planning Department and subzit to us.

He must issue or deny certificaticn within one year of the date of receiving the
request, which was July 2, 198%. Conmequently, we must ask that you return the
requested inforpation to us by March 7, 1985, 30 we will have time to make the
required public notice of your request within the coe year time limit,

If you fail to submit the requested information by Mareh 1, 1965, we will deny

your request, without prejudice, and you may then re-apply for certification at
a2 time of your convenlence.

I apologize for putting you to this extra effort., Please call ne
at 1-800-452=-2011 if you nsed further information on this matter.

Sinoceraly,

Glen D. Carter
Aquatic Biclogist
Water Quality Division

GDC:t

W31
Attachment
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State of Oregon
Department of Envirommental Quality
1984

A completed application for State certification of a project's compliance
with applicable water quality standards, as reguired by Section 401 of the

Federal Clean Water Act, shall contain; at a minimum, the foliowing
infermation:

(a) Legal name and address of the project owner.

(b) Legal name and address of owner's designated official
representative, if any.

(e} Legal description of the project location.

(d) A complete description of the project proposal, using written
discussion, maps, dlagrams, and other necessary matérials.

(e) Name of involved waterway, lake, or other water body.

(f) Copies of the environmental background information required by
the federal permitting or licensing agency.

(g) Copy of any public notice and supporting.ihronmation,'issued by
the federal permitting or licensing agency for the project.

(h) A statement from the appropriate local planning agency that the
project 1s compatible with the acknowledged local comprehensive
plan or that the project 1s consistent with statewide planning
goals if the local plan is not acknowledged.

The Department of Envirommental Quality reserves the right to reguest any
additional information necessary to complete an application or to assist
the Department to adequately evaluate the project impacts on water quality.
Failure to complete an application or provide any requested additional -

information within the time specified in the request shall be grounds for
denizal or certification. '

GDC:1
Wi3698
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Oregon Departrment of Environmental Quality

A CHANCE TO COMMENT ON...

4 REQUEST FOR CERTIFICATION OF COMPLIANCE WITH
. WATER QUALITY STANDARDS AND REQUIRMENTS

/

Date Prepared: 10/18/84
Notice Issued: 11/15/84
Comments Due: 12/15/84

WED IS THE Frederick D. Ehlers
APPLICANT: P.0. Box T148 '
Klamath Falls, OR 975602 7
WHAT IS The applicant has requested certification from DEQ that water gquality
REQUESTED: . standards and requirements will not be viclated by construction and

cperation of a proposed hydroelectric project on the Nerth Fork
Sprague River near Bly, Oregen. The certificaticn is reguested
pursuant to Secticn 401 of the Federzl Clean Vater Act. The applicant
has filed with DEQ background informatioch on the total project
proposal to suppert the certification request.

. WBAT ARE THE The applicant holds Preliminary Permit No. .6552~&iremsthe Fedupad ommsmse -
=ex  SHIGELIGHTS: - Enérgy Regulatory Commission (FERC) to plan and design the project.
Before construction licensing by FERC may proceed, federal Taw =
requires certification by the State (DEQ) of compliance with water
quality standards and requirements.

. BOW IS THE The project involves public lands and waters of the State that
PUBLIC AFFECTED: presently serve other beneficial uses. Comments are invited regarding
_ regarding potential irpacts of the project on water guality and
beneficial water uses, and on compatibility of the project with the
loczl comprehensive plan or statewide planning goals.

HOW TO COMMENT: Written comments should be presented to DEQ by December 15, 1984, at
the feollowing address:

Department of Envirommental CQuality
Water Quality Division

P. 0. Box 1760

Portland, OR 97207

WHAT IS THE At the conclusion of the comment peried, the DEQ will evgliuate public
NEXT STEP: comments and 2ll inforpation available and made 2 final determination
to grant or deny certification. -

WL3798

o
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[ et
#.0, Box 1760
Portland, OR 97207

ermut

FOR FURTHER INFORMATION.

Contac! the person or division identified in the public notico by caliing 228-5656 in the Pﬂﬂ'aﬁc’ area, TO avoid
iong Aistance chargoes from other pans of the stafe. £all 1LANNRI.TRIAY dom o



VICTOR ATIVER 627 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 87207 PHONE: (503} 223-5656
ver b

o nPP 72
Department of Environmental Quality '

- Septenber 28, 1964

Al Peters
Energy Plenning Associatfes
Biez Timberlake Dr.

Eillstoro, OR 97123 FERC L1458

Ret Proposad CGrave Creek
Bydrocelectric Froject
Josephire County, Orepon

Dear Mr. Peters:

This is a reply to your letter of August 3, 1988, in which you request a water
quality standards compliance certification, or waiver, for the above referenced

. project. In suppcrt cf your requast, you al»o sent a draft capy of Aggligg;ign
o Licens 3 1 7

In edéition to the supporting doouments contained in the .above license

application, we must receive the following information before ve will commence
processing your certification request:

IS
1. A technical assesmment of whether the long penstock, with approximately 500
feet drop, will entrain dissclved niitrogen gas at levels harmful to

downstresn fish life, I 80, explain the engineeripg technique to be used
tc prevent nitrogen gas supersaturation.

‘ 2. 4 detailled listing of what thgf real and potential adversze water quality

impacts nmight be durding project construction, thelr duration, and bhow they
will be minimized or prevented.

3. 4 copy of any public notice and supporting inrormation, issued by the.
‘fedsral permitting or licensing agency for the project,

A statement from the appropriate loecal planning ageney that the projeect is
compatible with the acknowledged local comprehensive plan or that the

project is consistent with statewide planning geals if the local plan is
not acknowledged.

" 8ince you do a8 conslderszble amount of consulting work on amall hydroelectric |
project license applications, I am enclosing a geperal list of the infarmation

itens that we require to suppert requests for water quality standards compliance
certification.

Please call me at 229-5368 if you wiszh to discuss any of this subject in greater
detail.

Sincerely,

_ Glen D. Carter
Water Quality Diviszion
GpC:1 .

WL3708
Zneloaure

ce: Orepon Fish & Hildl1{fa. Name  mee
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State of Oregon
Department of Environmmental Quality
1984

4 completed zpplication for State certification of 2 project's compliance
with applicable water quality standards, as required by Section 401 of the

Federal Clean Water Act, shall contair, at a minimum, the follewing
information:

{a)
(b)

(e)
(d)

(e)
(£)

(g)

(h)

Legal nzame and address of the project owner.

Legel name and address of owner's designated of ficial
representative, if any.

Legal description of the project loecation.

A complete descriptlon of the project preposal, using writtan
discussion, maps, dizgrams, and other necessary materisals.

Name of involved waterway, lake, or other water- bedy.

Copies of the environmental background informatioh required by
the federzl permitting or licensing agency.

Copy of any public notice and supporting infeormation, issued by

the federal permitting or licensing agency for the ‘projéet. = "

4 statement from the appropriate local planning agency that the
project 1s compatible with the acknowledged local comprehensive
plan or that the project is consistent with statewide planning
goals if the local plan is not acknowledged.

The Department of Environmmental Quzlity reserves the right to request any
additional information necessary to complete an application or to assist
the Department to adequately evaluate the project impaets on water gquality.
Failure to complete an application or provide any requested additionzl

information within the time specified in the request shall be grounds for
denial or certification,

GDC:1
WL3698
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APP 74
Department of Environmental Quality '

£92 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229-5695

October 15, 1984

Cail Harshall

Wildeat Hydro, Ine.
12825 S.¥. 20th Court
Beaverton, OR 87005

Re: FEEC No. 4574
Three Lynx Creek
Bydro Project

Dear Gail Marshall:

This {8 to ackmowledge your letter of October 9, 1984, in which you
announce that the above praferenced project no longer qualifies fer
exenption from FERC licensing, and that you will now apply Tor a ninor
hydroelectric project licehse.

Ir the FERC sbould require that you obtain a water quzlity staadards
compliance certification from our agency to submit tothem as part of yowr
zpplication for the ®minor® license, there are certain pieces of
infermation we heed frem you to