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AGENDA

Public Meeting

Oregon Environmental Quality Commission
September 26, 1975
Oregon State University Marine Science Center, Newport, Oregon
{(Located south end of Yaguina Bay Bridge)

10:00 a.m.
Minutes of August 22, 1975 EQC Meeting

Al

B. August Program Activity Report
C. Tax Credit Applications
D.

PUBLIC FORUM - The public is invited to discuss items of local
public interest with EQC members
E. Oregon CUP Awards - Recommendations of Applicant Screening Committee
11:00 a.m.

F. PUBLIC HEARING - To consider adoption of Proposed Policy Pertaining
to Log Handling in Oregon Waters

G. VARIANCE REQUESTS
1) Clatsop, Tillamook, Lincoln, Coos and Curry Counties -~
Request variance to continue open burning at solid waste
digsposal sites.

2) Starner Bros. Lumber Co., Lostine - Request 5-year
variance to operate Wigwam Waste Burner not in strict
compliance with rules

3) Permaneer Corp., White City - Reguest variance to
particle bhoard plant rules until July 1977

4) Permaneer Corp., Dillard - Reguest extension of current
variance to particle board plant rules until fall of 1977

5) Freemont Lumber Company {sawmlll), Lakeview ~ Request
variance to operate wigwam waste burner withcout modification

H. PROPOSED RULES ADRDOPTION
1) Civil Penalties Schedule for violation of Noise Emission
Standards

2) Temporary Rule broadening exemptions to reguirement that
Surety Bonds be filed with DEQ prior to construction of
certain types of Sewage Digposal Facilities

3) Temporary Rule allowing fall open burning period for
domestic yvard cleanup material in Zinn, Benton, Marion,
Polk and Yamhill Counties

I. AUTHORIZATION FOR PUBLIC HEARING = tc amend AIR CONTAMINANT
DISCHARGE PERMIT RULES and INCREASE FEES

J. Jackson County Petition re: Vista View Subdivision subsurface
sewage disposal

K. Tield Burning - Status Report - Updated status report to be given
orally

Note: Because of the uncertain time gpans involved, the Commission reserves f |
the right to deal with any item, except Item F. at any time in the meeting.




MINUTES OF THE SEVENTY-SECOND REGULAR MEETING
OF THE
OREGON ENVIRONMENTAL QUALITY COMMISSION
September 26, 1975

Pursuant to- the required notice and publication, the seventy-second
requlay Commission meeting was called to order at 10:00 a,m. on Friday,
September 26 in the Oregon State University Marine Science Center at
Newport, Oregon. ' o '

Commissioners present were as follows: Mr. Joe B. Richards, Chairman;
Dr. Morris K. Crothers; and Dr. Grace S. Phinney.

Representing the Department were its Director, Mr. Loren (Bud) Kramer
and several additional staff members including Mr. E.J. Weathersbee
{Technical Programs), Mr. Harold L. Sawyer (Water Quality), and Mr.
Frederick M. Bolton (Regicnal Operations). BAlso present was counsel to
the Commission, Mr. Raymond Underwood.

MINUTES OF THE AUGUST 22, 1975 COMMISSION MEETING

It was MOVED by Commissioner Phinney, seconded by Commissioner Crothers,
and carried by the favorable votes of all three Commissicners present that
the minutes of the August 22, 1975 Commission meeting be approved as dis-
tributed.

There being only three Commigsioners present, it was agreed that the
requirement of a second to motions would be waived during the meeting.

AUGUST 1275 PROGRAM ACTIVITY REPORT

It was MOVED by Commigsioner Crothers and carried with the favorable
votes of the three Commissioners present that the August, 1975 Departmental
Program Activity Report receive approval as recommended by the Director.

TAX CREDIT APPLICATIONS

Commissioner Crothers reguested unanimous consent to approve the
Director's recommendations with regard to 26 Tax Credit Applications as
set forth in the staff report (Agenda Item C).

Mr. Harold Sawyer of the Department's Water Quality Program drew
the Commission's attention to Application T-602 (Weyerhasuser Company,
Cottage Grove) whose denial was recommended by the Director. Mr. Sawyer
reported the Company's request that the application be withdrawn from
Commission congideraticn. He informed Commigsioner Richards that the
Department was without objection to such withdrawal.

It was a matter of curiosgity to Commissioner Phinney why the applicant
would not be eligible for a credit going to the difference in cost bhetween
old equipment and new. Mr. Sawyer conjectured that the applicant might
wish to pursue that posgibility.

N
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Mr. Frederick gkirvin of the Department's Alr Quality Program informed
the Commission that Application Number T-699 had included $151,356 worth -
of equipment not currently in use for pollution control whose cost the
applicant had agreed to delete from the application until such time as the
equipment might he used.

Commissioner Crothers MOVED that the Director's recommendation be
approved subject to the follewing amendments: Application T-602 be with-~
drawn from consideration and Application T-699 be reduced by the sum of
$151,356. Commissioners Phinney, Crothers, and Richards approved the
motion.

AMERICAN SOCIETY QOF CIVIL ENGINEERS, OREGON SECTICN: ENGINEER OF THE YEAR
AWARD

Members of the Commission recognized Mr. Kenneth Spies, head of the Depart-
ment's Land Quality Program for his having been chosen as Engineer of the
Year from among nominees submitted by the 800 member Oregon Section of the
American Society of Civil Engineers. Commisgioner Phinney noted the award
was based on Mr. Spies' contributions to his profession and his pollution
control leadership in Cregon.

PUBLIC FORUM

Mr. Kramer informed Commissioner Richards that staff members had pre-
pared some remarks with regard to the Department's activities in Lincoln
County.

Mr. Hareold Sawyer of the Department's Water Quality Program addressed
himself to the sewage disposal/water quality problems in TLincoln County.
He reported that the Department had been busy for a number of years securing
permanent soluitions to the County's sewage disposal problem.

Mr. Sawyer pointed out that time-consuming steps, including the formation
of public agencies to evaluate and plan sewage facilities and the engineering
evaluation of alternatives, were involved. The most critical step presently
subject to Department efforts was reported to be the securing of maximum
federal funds to assist in constructicon of the desired facilities.

Over the last five years, Mr. Sawver said, the steps necessary for pro-
vision of sewage facilities had become more difficult, due to new federal
lawsg, regulations, court rulings, and new state laws. He cited the 75% fed-
eral grant and the State's comprehensive land use planning law as critical
to the process.

While decisions on construction used to be based almost solely on
technical/economic considerations, considerations of planning with regard
to environmental and social factors were now nhecessary, he said, including
the demonstration of each project's consistency with state land use planning
gecals. He said demonstration of consistency was not easily done due to the
transitional nature of inmplementing the State's land use planning law.



While some would favor cessation of all projects until such time as each
jurisdiction has an approved comprehensive land use plan, the Department, Mr.

Sawyer informed, had adopted the view that projects now needed should go
forward.

A source of contention to the Department and others was reported to
he the potential requirement for an Envirommental Impact Statement (EIS)
prior to the federal government's grant of monies for a project found
acceptable along every relevant dimension. This factor was said to be in
play in Lincoln County and to be expected in other areas, though few projects
had yet been delayed by the requirement of an EIS. :

With regard to the Southwest Lincoln County Sanitary District {(formed
in October of 1973), Mr. Sawyer said the Department's thrust had been to
uge the limited federal funds available to sustain projects prepared for ..
commencement of construction along with the use of the State loan funds
for the preparation of facility plans. In April of 1974, the Department
had reached agreement with the District, Mr. Sawyer recalled, only to en-
counter delay bhased on the District's inability to secure its loan in an
acceptable manner. With the matter resolved in June of 74, he said,
initial payments for the planning work were made in July of 1974. He
recalled that in early 1975, with the study completed, new federal funding
was available which would repay up to 75% of the monies spent. (It was
noted that current federal requirements will not allow this for new projects).
1t was expected that a federal grant for the next step of the project would
be accompanied by reimbursement for the initial step (planning the facility).

Grant priority lists in '74 and '75, Mr. Sawver explained, had been
oriented toward projects ready for construction, resulting in the exclusion
of Southwest Lincoln County. The Priority List for FY '76, he noted however,
included the District in a ranking assuring funding.

Plan elements for the District's project were completed in April of '75
for submission to DEQ and EPA, Mr. Sawyer informed, and were informally indi-
cated as requiring of an EIS prior to the grant of federal funds.

In August 1975, EPA, he noted, had formally indicated its regquirement
of an EIS for the project, leading to the Department's decision to delay
its formal approval of the plan elements and the beginning of the two-year
federal reimbursement of monies spent on the initial planning, pending
federal clearance of the project. Mr. Sawyer reported that the Department
considers the plan approvable.

Bay to Bay Sanitary District, running from south of Yaquina Bay to
Alsea Bay, was cited as in a position analogous to that of the Southwest
Lincoln County District. EPA, it was reported, desires to perform a joint
EIS for both District projects. Major delay in the Bay to Bay District
{whose facility plan is nearing completion) might be in the offing, he
conjectured.
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Carmel~Foulweather Sanitary District (running from north of Agate
Beach to and including Otter Rock) was said to be faced with the burden of
serving the concentrated community in and around Otter Rock. The project,
Mr. Sawyer recalled, had been certified to EPA for a facilities planning grant.
He expressed the hope that completion of the facilities plan would not be
followed by an EIS requirement.

Agate Beach was reported as desirous of forming a sanitary district in
the hope of connecting to the north end of the Newport sewer system. Mr.
Sawyer felt EPA concerns were diminished by the lack of new development that
might be fostered by such a connection.

The Road's End Sanitary District in Lincoln City was said to be about
to embark on the design of sewerage facilities. First, it was reported, the
35th Street pumping station would have to be improved to serve both Linceoln
City and the Roads End District. Public hearings had preceded an EPA decision
to declare that an EIS for the improvement grant is not reguired, Mr. Sawyer
explained. Shortly, grants to complete the facilities plan for Reoads End
would be sought, he said.

In response to inguiry from Dr. Crothers, Mr. Sawyer explained that
a Negative Declaration was required as a reaction to an applicant's environ-
mental impact assessment if the EPA proposes not to reguire an EIS pursuant
to the Naticnal Environmental Policy Act. A Negative Declaration would be
preceded, he explained, by the Notice of Intent to Issue, based on a determi-
nation that the applicant had adeguately described the impact and the interests
of the National Environmental Policy Act would be served without an EIS.
Interested persons were free to challenge the Notice, he added.

Depot Bay and Gleneden were said to have experienced some of the most
severe problems. These communities were reportedly now hooking up to a
completed sewer which, in Mr, Sawyer's estimate, would eliminate some of
the repeatedly documented problems.

Salishan was said to be petitioning the County for formation of a
Sanitary District whose formation could be followed by negotiations with
Gleneden and Depot Bay for uge of their system and elimination of the
discharge into Siletz Bay.

Another recently completed sewage treatment plant was said to ke that
at Yachats.

Mr. Sawyer denied a newspaper report that an eleven month extension
granted Georgia Pacific for completion of certain facilities amounted to
the Department's "backing down" from enforcement of its regulations. It
was hoted that the Company had proposed a system of in-plant waste treat-
ment and reuse rather than the construction of treatment facilities, a
bold proposal based on untried technology and aimed at results preferable
to discharge. In light of the failure to accomplish this, the Company had
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promptly proceeded with plans to construct a treatment facility, he said.
The Department's grant of an extension of time, he explained, was based on
the Company's elimination of all discharges from the pulp mill to Yaguina
‘Bay, the use of an ocean outfall, and the Company's diligent pursuit of

its current plants. Such an extengion, Mr. Sawyer contended, was in keeping
~with the Department’'s long-standing policy of extending compliance schedules
to good faith applicants based on circumstances beyond their control. Mr.

Sawyer noted in passing that Georgia Pacific had been assessed one $5,000
penalty.

Finally, Mr. Sawyer reported that odors in the area of Salishan and
Siletz Bay had been investigated and attributed to the mud flats during low
tide as opposed to the sewage treatment plant.

Mr. Jack Osborne of the Department's Subsurface Sewage Disposal responded
to news articles in the Salem Capital Journal indicating Lincoln County
officials would prefer subsurface sewage disposal regulation on a local
level, as opposed to the Department level. Mr. Osborne explained that State
law preempts local regulation in this field. He added that the Department
has authority to enforce c¢ivil penalties or seek injunctive relief from
violations. It was said to be the province of the local District Attorney
to bring c¢riminal actions from violations.

Mr. Osborne added that the Department could delegate authority to a
county agency to issue notice of violation but not authority to ultimately
enforce a civil penalty. It was legal counsel's opinion, Mr. Osborne re-
ported, that statewide uniformity in subsurface sewage regulations was a
legislative intent which preempts even those county ordinances more re-
strictive than the Department’'s rules.

Mr. Osborne disputed the notion that seepage pits had conly recently
been allowed by Commission rule. He recalled that seepage pits have been
countenanced since at least 1959 and are currently allowed only where
specifically approved by the Department (normally to be preceded by request
of the county sanitarian and subsequent evaluation}. It was added that the
Department had allowed only five in Lincoln County of which two were based
on prior approval of the county authority, and one on a need for repairs.
All other applicaticons had been turned down, he reported.

Mr. Osborne noted that Lincoln County had recently formed its own
Utilities, Permits, and Resources Department authorized to regulate subsurface
sewage on contract with the Department and independently of the County Health
Department which was previously having some difficulty with subgurface sewage
regulation., Mr. Lester Fultz, head of the new Department, with the help of
two registered sanitarians was said to be running the program smoothly and
in a manner for which the county commissioners, in Mr. Osborne's view, are
to be commended.

Mr. Lester Fultz, Director of Lincoln County's Utilities, Permits, and
Rescurces Department addressed the Commission concerning the operation of
his department. He indicated that efforts to bring common sense to the
interpretation of regulations had been drawn from his broad background in
construction experience and his empathy for installers' and developers'
problems as well as those of the citizen.
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Referring to the EPA decision te require an EIS prior to funding of
the Southwest Lincoln County Sanitary District sewer project, Mr. Fulte
lamented the potential delay and charged that the District, in light of its
commendable efforts to react to a blistering media campaign encouraging
solution of its sewage disposal problems, had been treated unfairly. The
reward for this commendable effort would be, in Mr. Fultz' view, only delay
and increased costs due to a requirement not imposgsed on similar projects in
the State.

Tt was Mr. Fultz' contention that pressure from within the Department
was partially responsible for the EPA decision and he requested that the
matter be reviewed and the EPA be requested to withdraw its requirement of
an EIS.

Speaking in hisg capacity as a citizen of Oregon, Mr. Fultz argued that
the project of the Cloverdale Sanitary District in Tillamook County has a
cost of $800,000, will support eighty connections, is in a community with
an assessed valuation of only 1.5 million dollars, and 1s not justified in
the light of the community's failure to pass a bond measure and habitation
of low income families.

He questioned the Department’s approval of an expensive treatment system
where a more eccnomical one would be available and suitable to the rural
Cloverdale community. He called for an investigation of what appears to him
to be a gross waste of public monies, and a callous disregaxrd for the interests
of the community on the part of the Department.

Mr. Fultz elaborated on his remarks for Commissioner Richards, stressing
the widely varying demand for treatment (as much as ten times) in the com-
munity which, he felt, should be taken into consideration in designing a
project. Mr. Fultz denied having predicted that completion of the Southwest
Linceln County and Bay to Bay projects would result in the entire area's
resenblance to Lincoln City. It had been Commissioner Richards' conjecture
that such a concern was appropriately addressed by an EIS. Mr. Fultz
said the Scuthwest Lincoln County project had not been included with those
predicating his prediction.

PUBLIC HEARING: PROPOSED POLICY PERTAINING TO LOG HANDLING IN OREGON WATERS

Mr. Harcld Sawyer of the Department's Water Quality Program mentioned
that the proposal had bheen modified for purpose of clarity and in response
to public comments made in the August 22 Commission meeting.

- The revised propeosal, he reported, had been mailed to all known interested
parties. A letter of response from the City of Toledo's City Manager was
read which expressed the City Council's concern that a reguirement that log
storage operations be phased out in certain areas might not be preceded
by the appropriate environmental evaluation of the alternatives. It was
of major concern to the Council that present log storage in that area should
not be exchanged for an increase in city logtruck traffic by some fifty
daily trips. Such an eventuation would, in the Council's view, result in
hazard, and unsightly storage areas.
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In addition to the amendments suggested in the staff report, Mr.
Sawyer suggested that the Commission might wish to assuage the concerns of
the City of Toledo (as echoed in a phone call from Georgia Pacific) and
add to the provision that a phaseout schedule be imposed where significant
damage to aquatic life or water quality is evidenced at a storage site
involving grounding of logs (item 3 of the Statement of General Policy).
Suggested was that "unless specific authorization for continuance is granted
by the Commission in consideration of environmental tradeoffg” might be
added to the controversial sentence.

Commissioner Richards suggested that changes as follows might be in
order: ' : :

1. Page 2 of the Proposal (IMPLEMENTATION PROGRAM) , opening paragraph,
last line: Insert "or are likely to occur" between "exist" and
"that will."

2. Page 2 of the Proposal, item 3, line 2: Delete "environmental trade-
offs" and insert "the impact of alternate methods upon the environ-
ment" in its place.

3. Page 2 of the Proposal (STATEMENT QF GENERAL POLICY), add new
paragraph stating, "The Department does acknowledge that trans-
portation and storage of logs is one of the appropriate uses of
the public waters in the State under controlled conditions."

4. Page 3 of the Proposal (STATEMENT OF GENERAL POLICY), item 3,
line 5: Delete "significant" and substitute "more than nominal.”
(Commissioner Richards found the word "significant" too weak
possibly meaning of State or area-wide significance only}.

5. Page 3, item 6: Add "considering market conditions and the quality
of the water at the storage site." to the sentence.

6. Page 4: Add sentence reading essentially "Discontinuance of use
for a period of five years shall be prima facie evidence of permanent
termination."”

With regard to suggesticn number 5, Commissioner Richards stressed the
need to retain water gquality along with marketing conditions as a criterion
for determining how long logs may be kept in storage in the water. His
sixth suggestion, he said, was based on the number of cases where termination
had cccurred so long before cleanup that it was difficult to determine who
had used the facilities and should bear the cost of cleanup.

_ It was the hope of Commissioner Richards that the policy would evolve into
a definite but flexible one readily available to the industry .and the public.

Mr, Harold Hartman of the Industrial Forestries Association commented
on the proposal on behalf of the Association's log handling and storage
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committee. He stressed his committee's interest in cooperation with the Depart
ment and requested that the statement of William B. Hagenstein before the
Commission on August 22, 1975 be made part of the hearing record regarding

log handling in public waters. He opined that most of the objections voiced
previously had been addressed in the current Directeor's recommendation
sufficiently to make the proposed policy a workable document. Mr. Hartman
urged the Commission to consider the various geographic considerations which
might be addressed by subsequent speakers.

He suggested that the policy contain a preamble stating log handling
transportation and storage in public waters of Oregon are legitimate uses
for transportation, navigation, and commerce, so far as it cannot be demon-
strated to be detrimental to the public, health, safety, and economic welfare
of the citizens of the State. Such a preamble, in Mr. Hartman's view, would
set a proper tone for the policy and be in alignment with existing statutory
policy statements. He encouraged the Commission to proceed to adopt the
policy so that staff might begin to work with individual operators recognizing
the unique aspects of each operation. This should be done, he said, with an
eye to the physical, social, and economic aspects of the environment.

Commissioner Phinney and Mr. Hartman agreed that his suggested preamble
might: well take into account the environmental welfare of citizens also.

Mr. Clifford Shaw of the Bay Area Council on Environment and Trade cited
his Association's award from the Oregon Lung Association for efforts to abate
air pollution caused by non-water handling of lots. Noting his Association's
past suggestions during the policy's draft stages, Mr. Shaw informed that
two areas of the policy were still of major concern. ‘

He argued for a preamble to the policy recognizing the legitimacy of
log storing and handling in the public waters to insure that future Commission
and staff members would not niisinterpret the policy to the prejudice of
interested parties.

With regard to item three of the STATEMENT OF GENERAL PCOLICY, it was con-
tended by Mr. Shaw with reference to referring to the storage of logs where
they might go aground during tidal change or low tide flow, that the require-
ment that such operations be phased out where there is evidence of significant
damage poseg an undue threat to operations in the Coos Bay area. He alluded
to staff philosophy as indicated in the January, 1975 staff repert as
indicating that the measure of what is significant might be against an in-

appropriately pristine background. This danger, in Mr. Shaw's view, ac-
centuates the need for a preamble as suggested.

Citing information obtained from four of six major wood products
industries on the Coos Bay esgstuary, Mr. Shaw informed that disallowance of
water storage would result in land storage of 136 million board feet per
year, involving a capital outlay of 11.6 million dollars, annual operating
costs of 1.1 million dellars, increased fuel usage totalling 750 thousand
gallons per year, and 4.8 thousand tons of dry waste per year. In all likeli-
hood, Mr. Shaw said, some or all of the mills would have to discontinue
operation in the face ¢f such costs.
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Mr. Shaw reminded the Commission that the Coos Bay area currently suffers
12 to 17 percent unemployment.

It was his view that the social and economic dislocation to result from
discontinuing water storage far outweighs the minor environmental gains to
be nad. He added that land use considerations weigh against allocation of
large areas of the State's shorelands for land storage of logs.

Mr. Shaw recommended the addition of the words "provided that any phase-
out problems shall not be implemented without full consideration of the environ-
mental and economic tradeoffs" be added to the sentence prescribing an ap-
proved schedule for phaseout of grounding storage operations where significant
damage to aguatic life or water quality is evidenced.

He contended that page 12 of the January 1975 staff report (attachment B)
was inaccurate in reporting that, unknown to the Department, the Port of

.Coos Bay and local timber industries had received monies from the U.S. Economic -~ -

Development Administration to study the economic and environmental impacts of
alternates to water storage of logs. He stated that his association had
applied for the money with full knowledge of the Department, adding that the
Department had assisted in planning the study and had given EDA necessary
approval of the study pricr to the grant of monies.

Mr. Shaw informed Commissioner Crothers that the suggestion of Commissioner
Richards with regard to the acknowledgement of log transportation and storage
as a legitimate water use would serve his wishes on the issue.

Mr. Jerry Harper, Environmental Manager for Weyerhaeuser operations in
Oregon, emphasized the points made by Mr. Shaw with regard to the basic
legitimacy of log operations in the public waters and the enviromnmental trade-
offs relevant to any phaseout. He urged that these two matters be resolved
and that the policy be adopted. ' '

Mr. Harper was unable to give any figures as to the economic impact of
the Weyerhaeuser conversions to dry land storage in two of .its operations.

Mr. B.L. Higgins, Mayor of the city of North Bend, delivered his City
Council's opposition'to the basic premise that water handling or storage of
logs is detrimental to the environment and to be prohibited for new wood
product plants and phased out in many existing instances. He asked that
the potential problems to Coos Bay and North Bend be considered by the
Commission before adoption of the policy, 1listing them as follows:

1. Conversion to dry land storagé and its attendant depletion of lands
available for economic expansion and reforestation.

2. Redevelopment and development costs which would discourage new or
replacement plant facilities.

3. .Discontinued operation for plants unable to gain.an exemption from
phaseout requirements.
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4. Aggravation of an glready severe unemployment rate.

5. Additional truck traffic (50 truckloads per eliminated tugboat trip)
and its impact on the community in terms of inadequate roads, scarce
petroleum resources, noise pollution, and air pollution.

He urged a policy that would both recognize that state waters should be
used for log storage and handling and reguire consideration of the economic
and environmental consequences of alternatives.

Commissioner Crothers asked to what degree the suggestions of Commissioner
Richards would serve the wishes of Mr. Higgins and learned that Mr. Higgins
was satisfied with the suggestions.

Mr. Ernest Nemy representing the Coocs-~Curry-Douglas Economic Improvement
Associlation aliuded to the previous resolution of his Board of Directors and
delivered a second resolution by the Executive Committee of the Board of
Directors. The resolution called for a socio-economic impact study prior to
public hearing on the policy.

It was argued in the resolution that a task force assigned by the
Department of Environmental Quality and the Pacific Northwest Pollution
Control Council was instructed to determine the impacts of revised log
dumping and handling practices on both industry and the total environment.
This was never accomplished by the task force, according to the resolution.

It was further argued that a study by Mr. Alec Jackson, a consultant,
had vielded the conclusion that most alternatives would detract from environ-
mental guality and adversely impact both the forest products industry and
the regicnal economy.

It was resolved by the Executive Committee that a public hearing should
be held on the socio-economic impacts statement sought by the Committee.

Mr. Nemy declined to evaluate the suggested amendments of Commissioner
Richards, explaining to Commissioner Crothers that he was not authorized to
do so,

Mr. Thomas Greif, an attorney representing the Columbia River Towhoat
Association, informed the Commission on behalf of Mr. Alex Parks, Executive
Secretary of the Columbia River Towboat Association of the Association's con-
cern that the policy might result in ewventual elimination of log storage
areas and waterborne log transportation. Consideration of the following
was urged:

1. The history of dumping, storage, and transportation of logs in the
Northwest. Mr. Greif's information was that now only 15 log dump=-
ing stations remain on the Columbia River as opposed to 150 some fifty
years age. In view of this, Mr. Greif argued that the environmental
problems have already been greatly reduced.
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2. The flow pattern of logs from harvest to entering the mill., What
are the implications of changing this?

3. Whether all operations should be considered on.a case by case basis.
Mr, Greif conceded this point is mentioned in the draft policy
and asked for further assurances.

4. Factors to be considered where environmental damage is proven,
including economic impact of changes, pollution caused by alternate
methods, and the impact of increased log traffic on the highway and
street systems (he said all current shipments to Camas, if shipped
by truck would bring a truck into Camas every twenty-three seconds
and the same conditions in Coos Bay would bring a truck in every
thirty seconds) .

5. The total water acreage used for log storage as compared to the
total available for all other uses.

6. 'The most beneficial use of the waterways for the public benefit.

Mr. Greif informed Commissioner Fhinney that his figures regarding the
reduction of log dumps along the Columbia were supplied by Captain Homer
Shaver of Shaver Transportation Company. Mr. Greif was unable to supply
figures on the total number of hoard feet handled but offered to supply
them later.

My. Dale Snow of the Oregon Department of Fish and Wildlife urged the
Commission to adopt a stronger policy, criticizing the current proposal as
weakened by redrafting, lacking in direction, and unspecific with regard
to time frames.

Mr. Snow suggested a time frame be adopted for staff review of each
problematic site with a three year ceiling on implementation of the final
control program.

Addressing specific elements of the proposal, Mr. Snow recommended
a time frame of three years for any control program to phase out existing
operations unless otherwise approved by the Commission (STATEMENT OF GHENERAL
POLICY; item 2), three years for any phaseout of log storage involving
grounding where a longer period is not Commission approved, (item 3),
and one year for the length of storage of logs in the water unless exceptions
are granted by the Department (item G).

Mr. Snow suggested the amendment of item three of the STATEMENT OF
GENERAL POLICY as follows:

1. Line 5: Delete "damages to;" after "agquatic life," add "or potential
for reestablishing aguatic life;" and after "and/or,"” insert
"reduction to water quality."
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Mr. Snow further recommended that all existing free-fall log dumps ke
phased out in one year.

He offered the assistance of his staff in planning and implementing
the policy.

Mr. Snow informed Commissioner Richards that grounding of stored logs
during low tide causes damage to aguatic life where clam beds or eelgrass
are present. He estimated some areas where grounding occurs might suffer
insignificant damage and urged a case by case review.

Mr. Bryan Johnson, Consulting Engineer to Kevin Murphy who operates
a lumber mill on the Siuslaw estuary, applauded the proposed draft as one
which would allow the staff to use their +training and experience to arrive
at correct decisions regarding implementation. Mr. Johnsoh estimated that
gstaff would be heavily burdened in making the manifold evaluations with regard
to phasing out estuarian storage areas where low water grounding occurs.
He voiced his support for the proposal.

Mrs. Sandra Diedrich of the Coos-Curry Council of Governments cautioned
that the policy, even with the "legitimate use" clause suggested by Com-
missioner Richards, would mandate alternatives to current practices when
insufficient consideration has been given tc the impact of such change,
including its economic significance. She cited air pollution probklems,
energy use problems, and traffic circulation probklems as attendant to the
change to other methods.

On behalf of her Council, Mrs. Diedrich called for Commission review
of the consequences in other areas of environmental concern pricor to the
adoption of any policy which would limit log storage and handling in the
public waters. She urged the Commission to direct the Department to
assess the environmental impacts of the alternatives to present practice.

Commissioner Crothers asked if Mrs. Diedrich subscribes to the proposition
that all policy decisions should await an assessment of all the possible
ramifications flowing from them. Mrs. Diedrich replied that this degree
of evaluation was required of many public bodies, that she did not suggest
it be followed in every case, and that it would be appropriate in the
present case.

Commissioner Crothers contended that the wording suggested by Commissioner
Richards adequately addresses the concern regarding the economic impact of
alternatives.

Commissioner Richards acknowledged a letter from the Southwest Oregon
Chapter of the Northwest Steelheaders Association urging ultimate termination
of all water log handling and storage and siting damage in Coos Bay as a
continuing problem. Commissioner Richards mentioned also a letter from the
League of Women Voters of Coos County lamenting a lack of adeguate notice
prior to the meeting.
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Tt was MOVED by Commissioner Crothers that the record be left open for
ten days for the Department to receive written comment on the policy in
general and on Commissioner Richards' suggested amendments in particular
and that the staff make Commissioner Richards' proposals availlable in written
form for public study.

The General Manager of Astoria Plywood, Mr. Smokey Olson informed that
he learned of the meeting only the previous evening and that his mill is
entirely dependent on water handling and storage and without any alternative
but shutdown. Commissioner Richards suggested that evidence of similar
circumstances had been presented to the Commission and that the policy had
been drafted with Mr. Olson's problem in mind.

Mr. Harold Sawyer explained that efforts had been made to inform all

. timber companies with a potential interest along with interested associations
and members of a general mailing list. He added that Astoria Plywood might
conceivably have been omitted from the mailing.

Commissioner Phinney wished those in attendance to know that voluminocus
suggestions from industry and the public had preceded the present hearing.
While conceding that she and other public officials probably ought to know
more about the actions they take, she cautioned that the proposal was not
to be considered a one-sided draft on the part of staff.

Commissioner Crothers' motion carried with the'support of Commissioners
Phinney, Crothers, and Richards.

OREGON CUP AWARDS

Mr. Jim Swenson, the Department's Public Information Officer informed the
Commission that the Oregon CUP Award Screening Committee had voted to recommend
renewal of the award to Publishers Paper Company, American Can Company for
their Halsey plant, Willamina Lumber Company, ESCo Corporaticn, and Cascade
Construction Company for their Abernethy plant.

It was MOVED by Dr. Crothers and carried with the favorable votes of
all three Commissioners present that the recommendation be approved.

FIELD BURNING

Mr. Scott Freeburn, head of the Department's field burning program,
reported to the Commission that as of September 20, 68% of allowable acreage
had been burned in the North Willamette Valley and 77% of allowable acreage
had been burned in the South Valley, amounting to 74% of total allowable
acreage. Complaints, he reported, totalled about five hundred for the season
with about half of them coming during one bad day. Mr. Freeburn predicted
that about 920% of the total acreage to be burned had been burned due to
the decision of many farmers not to burn acreage by reason if its having
been greened by excessive summer r.ains, the desirability of sowing increased
acreage to wheat, and the reluctance to pay $3.00 per acre when unsatisfactory
fire conditions might yield only marginal sanitation.
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VARIANCE REQUESTS TOQ CONTINUE OPEN BURNING OF GARBAGE AT DISPOSAL SITES IN

CLATSCP, TILLAMOCK, LINCOLN, COOS, AND CURRY COUNTIES

Mr. Robert L. Brown of the Department’s Solid Waste Management staff
presented the staff report to the Commission, explaining that staff had worked
with three of the counties involved to help them prepare their requests
s0 as to permit this order of business to come before the Commission with
all requests consolidated in one agenda item.

The conclusions of staff were that the Counties of Clatscop, Tillamook,
Lincoln, Coos and Curry are now dependent on open burning to dispose of
solid wastes, have no alternative short of an entire new program, cah not
immediately come into compliance with the Department's regulations, are
working on a program including phasing out of open burning at the dump sites,
and should be granted variances with the exception of sites at Cogquille and
Toledo.

With regard to these latter two sites, it was concluded that the Coguille
site would be bothersome to neighbors and that the Coquille and Toledo sites
. were not necessary in that viable alternatives are present.

Granting of the variances, it was added, would not result in violation of
applicable ambient air standards.

The Director's recommendation was as follows:

1. Variances be denied to continue or commence open burning at the
following sites:

Toledo (Lincoln County) for the reason that an alternative
disposal site is reasonably available.

Cogquille (Coos County) because of uncertain acceptability to
adjacent land owners and continued operation at the existing
Fairview site may be reascnably available and should be pursued.

2. Variances to expire October 1, 1977, be granted from the bDepartment's
Solid Waste and Air Quality regulations to allow continued open
burning at the following disposal sites:

Clatsop County Seaside
. , Cannon Beach
Tillamook County Manzanita
Tillamook

Pacific City

Lincoln County North Lincoln
Waldport

Coos County Myrtle Point
Powers

Curry County " Brookings

Nesika Beach
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3. The Department immediately proceed with drafting and issuance of
regular Solid Waste Disposal Permits for the disposal sites under
variance with compliance schedules requiring maximum reasonable
physical and operational upgrading in the interim and closure of
each site on or before October 1, 1377, ‘

4. Each county submit semi-annual status reports documenting the
progress toward phasing out the dump sites given variances, said
reports to become due March 1, 1976, October 1, 1976, and March 1,
1977. ' '

Mr. Brown cited ORS 459.225 and ORS 468.345 as authority for the Com-
mission to grant the variances requested. Seaside, North Linceln, and
Coquille were reported to be in Special Air Quality Control Areas. Mr.

Brown cautioned that findings were required by statute and proposed a finding
that strict compliance would result in closing of the site and no alterxrnative
facilities or alternative method is yet available.

Mr. Brown reported that on September 18, the Coos County Commissioners
had met and, due to controversy, had postponed action on the conditiconal use
permit which would be required to reopen the Coquille site. 2an official
notice from the Bureau of Land Management was reported to require that Coos
County close down its Fairview site {(an alternative to the Coguille site) by
October of 1976.

Finally, Mr. Brown advised that the State's Citizens' Solid Waste Advisory
Committee had voted to support the Director's recommendation.

Mr. Larry Trumbull, Project Manager for the Coos-Curry Solid Waste Man-

- agement Study recalled that the Study was commenced in the spring of 1973

with DEQ funds and that in early 1975 he was hired to coordinate information
gathered and to formulate an interim program. He offered into the record

four reports, required by the conditions of the funding: an "Interim Scolid
Waste Management Program" for each of the two counties and an "Interim Operat-~
ing Plan for Disposal Sites" in each of the two counties.

The variances were termed a small but vital part of the interim plans
which, Mr. Trumbull reported, had been assembled only after vast citizen input.

Mr. Trumbull assured the Commission that, where practicable, sites were
being upgraded and the best landfill practices were being used. He reminded
the Commission that the interim plan would cost twice as much as had been
spent last year and would come during egonomic adversity for the Counties.

Mr. Eldred Henderson, Senior Sanitarian for Curry County noted that the
Commissioners of his County were unable to attend and alluded to their letter
requesting a variance.

Addressing himself to the current status of sites in Curry Cowrty, Mr.
Henderson noted that since the first of the year one of four operating sites
in Curry County had been closed down and incorporated into a transfer station
(the Agnes site). The Port Oxford site, he said, had been changed to a mod-
ified landfill with fencing, full time attendance, and coverage two to three
times per week. Conditions at Gold Beach and Brookings prohibited burning, it
was reported. Gold Beach, ten acres in area, was said to be almost full and
subject to compulsory evacuation in one vear and a half. This circumstance
Mr. Henderson reported, necessitated minimum usage of the site. The Brookings
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site was reported inadeguate because of low remaining capacity and a contractual
obligation requiring burning.

Efforts to find other areas were sald to be in process despite the possi-
bility of a joint recovery pregram with Coos County.

Mr. Henderson informed Commissioner Richards that he would support the
recommendation for variances in his county.

Mr. Don Wisely owner of land contiguous to the Coquille site argued against
its reopening on the grounds of an insufficient highway access to the site. He
reported a dangerous highway curve, a common access road, and a narrow road
with no turnarounds to the dump site. In addition, he argued against reopening
because the County proposed only limited access hours and the imposition of
fees.

The remarks that Mr. Wisely wished to make, he recalled, had been delivered
to the Coos County Planning Commission also.

He reqretted the lack of time for him to comment on the drainage and air
problems to be expected and emphasized his belief that the County had given no
consideration to other temporary sites.

Mr. Wisely informed Commissioner Crothers that he knew of no specific
alternative sites but was sure some existed.

Mr. S. Tony Zarbono, former owner of the Wisely property, told the Commission
that Mr. Trumbull had not contacted any of the citizens adjacent to the dump with
regard to the decisions contemplated regarding it.

He added that, during his tenure on the Wisely property, the site had
proven offensive to water quality in a creek which runs deep and wide during
the winter and empties into the Coquille river after use as a water supply by
grazing animals.

Mr. Zarbono argued that the County should be reguired to use the Fairview site
which, he contended, weould be open until November of 1976, only a month less than
the tenure sought for the Coquille gite. It was Mr. Zarbono's contention that
reopening of the dump would be a backward step.

Commigssioner Richards asked if he understood correctly that the variance
request went to burning only and that reopening without burning would not
require a variance.

Mr, Zarbono, in the light of Commissioner Richard's inquiry, wished the
Commission to be aware that, aside from the burning gquestion, the City of
Coquille had been under long-~standing orders to cover and seed the site and
had not done so. The only interest the City had taken, he argued, was to recoup
the salvage value of old car bodies in the dump.

Mr. Kramer informed that the use of a landfill with or without burning
would be a Commission concern.
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Mr. Eddie Waldrop, Coos County Commissioner, delivered a resolution
of his Commission in support of the Solid Waste FPlan as develcped by the
Cocs~-Curry Solid Waste Planning Council. The resolution, he reported, had
been adopted at a September 25 emergency meeting. It was based on Findings
by the Beard of Commissioners that implementation of the plan is imperative
to the citizens of Coos County and that the Variances requested of the
Environmental Quality Commisgion are imperative, The Coos County Board of
Commissioners, Mr. Waldrop informed, had adopted a motion in support of the
Variance requests for the Powers, Myrtle Point, and Coguille sites.

Mr. Waldrop offered to the record a letter from the United States Bureau
of Land Management (owhers of the Fairview site) which constituted written
notice to Coos County that the Fariview site would have to be relinguished

as a landfill by November 26, 1976, or zooner and could not be expanded in
the interim.

Mrg. Irene Johngon, Coos County Commissioner, peinted out that the interim
SOlld Waste Management Plan had been adopted after extensive conference with
the Department staff and requires the attention of the Environmental Quality
Commission because it provides for open burning on three landfill sites as
stated by Commissioner Waldrop. She formally requested the reopening of the
Cogquille site and allowance of open burning there and at the Powers and
Myrtle Peint sites. She said the decision to request variances had been preceded
by consideration of all aspects of the problem. The expense of cperating the
Fairview site to a desirable level was said to be prohibitive. Commissioner
Johnson noted that a long range program was well underway and improvements in
all phases of Solid Waste Management had been accomplished, including full
time attendance, required covering practices, and the cleanup and closing of
several small dumps.

Commissioner Crothers inguired about the expense of operating the Fairview
gite. Commissioner Johnson was unaware of the exact figures but offered the
. contention that the soil and wind problems were too expensive to pursue and
that the Bureau of Land Management might evict the County sooner than
Novembexr of 1976.

Mr. Tom Weldon. of the City of Coquille, presented a letter from Mayor
Bryan of the City of Coquille urging acceptance of the interim plan based on
the need for a readily accessible dump site for the 8,000 residents of the
Coquille-Fairview area. Three advantages of reopening the Cogquille site
were offered: It is close to the population centers. It will result in reduced
transportation costs for garbage collectors. It will save the City the expense
of closing the site because the County would close it upon completion of the
interim plan. It was estimated that closing the site in conformance with
Departmental requirements would cost $32,000, a sum almost prohibitive to the
City. The City's public works crew was said to be unable to do the job and the
National Guard was reportedly indifferent to the project.
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Mr. Weldon as a representative of the Board of Directors of the Coguille
Chamber of Commerce, cited a letter from the President of the Chamber to
Mr. John Mingus of the Coos County Solid Waste Advisory Committee in support
of the interim plan.

Responding to earlier remarks, Mr. Weldon contended that alternatives to
the plan to reopen the Coquille site had been thoroughly investigated by the
Departmeht, the Committee, and private consultants. Mr. Weldon assured that
the County Highway Department would correct the road deficiencies. He alsoc gave
assurance that disposal practices, in contrast to what had gone before, would
be tightly controlled modern practiges and would result in diminished water
pollution.

In response to inguiry by Comnmissioner Richards, Mr. Weldon reported
that the site would serve about 8,000 people and that he had no position with
regard to the staff's suggestion that gate fees might serve the financial
needs of the Falirview Site.

Mrs. Sandra Diedrich of the Coos=Curry Council of Govermnments, offered
her Council's support of the interim plan, including the open burning variances.
ler support, she said, was based on the admirable citizen participation and
intergovernmental cooperation which had preceded the plan.

Mr, John Mingus, Chairman of the Coos County Solid Waste Advisory Committee,
argued strongly for the variances. He recalled that the policy of the Department,
as set forth in its administrative rules had been pursued actively for almost
four years by his Committee and the affected governmental units. By 1983, it
was reported, 90% recovery of solid waste was hoped for under the program. To
do this, Mr. Mingus argued, the variances are necessary. With the variances,
he reported, the Menasha plan could be invoked to achieve 90% recovery by
use of a recovery plant to provide fuel for expanded boiler capacity at the
Menasha Plant. Menasha, he cautioned, requires immediate assurance that the
recovery plant will be available. Thus, it was argued, delay might mean defeat
of the long range goal. It was contended that federal regulation could, at any
time, result in the termination of activities at the Fairview site. He argued
that a variance for Cogquille is essential and that it would be followed by
professional operation and cleanup at County expense.

The alternative to the long range plan, he argued would be opening the
Bandon Site and requiring all residents te use it, an alternative which, Mr.
Mingus predicted, would result in unauthorized, random dumping counter to the
policies of the Department.

Asked to specify the reasons why reopening the Coquille site would be
essential to the long range program, Mr. Mingus told Commissioner Phinney that
the Department had required that the variances {(including a variance for the
Coquille site) be acquired as a condition of the Department's approval of the
interim plan. This approval, he argued, was essential to successful dealings
with Menasha regarding the proposed recovery plant.

Mr. Mingus further informed Commissicner Phinney that unavailability of both
the Coquille and Fairview sites would result in a chain reaction in which the Myrtle
Point and Shingle Slough Sites would rapidly be filled, resulting in use of Bandon
Site by former users of Fairview, Myrtle Point, and Shingle Slough.

Mr. Mingus reiterated Menasha's impatience for assurances of a fuel supply.
He recalled that a previous opportunity to implement the Menasha plan had gone by
the boards due to market conditions.
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Commissioner Crothers asked Mr. Mingus for the date when hauling to the
Coquille site could be assuredly terminated. The reply was preceded by
reiteration of the preceding statements made by Mr. Mingus with regard to
Departmental approval of the interim plan and the anxieties of Menasha
management. Mr. Mingus added as an inducement to the Commission his offer
of solicitude for the cares of Mr. Wisely.

Mr. Mingus declined Commissioner Richard's invitation of an estimate
of the cost of running Coguille as a landfill on the ground that there was

no plan to do so. The soconest possible evacuation of Coquille was said to
be his gocal.

Mr. Trumbull,asked for a cost figure on poth Coguille and Fairview,
demurred that neither site has soils suitable for operation as a sanitary
landfill.,

Myr. Ernest A. Schmilidt, of the Department's Solid Waste Program, was
unaware of any requirement that the variance be granted for approval of the
interim plan. He added that some type of acceptable site for the Coquille
area was requisite to approval and that operation of the Coguille site to f£ill
this need would require open burning. He noted that operation of the Fairview
gite would require upgrading if that alternative were chosen. It was the
staff's position that use of the remaining capacity of the Fairview site was
more acceptable than reopening Coquille, he explained.

Commissioner Phinney was told that the regional plan calls for a transfer
station which could hopefully supplant Fairview and sexrve during the interim
between exhaustion of Fairview and the inception of the recovery plant. Transfex
to Bandon would be accomplished in the meantime, Mr. Schmidt reported.

He conceded that a major transfer facility would be required to serve the
8,000 people involved.

Mr. Schmidt declined to change the staff's recommendation in light of
the letter from BLM and stated the Fairview site should be used as long as
possible. In default of an acceptable alternative prior to closing of the
Fairview site, he noted, staff would reconsider recommending an open burning
operation at Coquille.

He told Dr. Crothers that approval of the interim plan could occur with
or without the Coguille site and was unable to explain Mr. Mingus' understanding
to the contrary.

" Mr. Trumbull offered clarification to the Commission regarding information
which the Commission had sought in vain. In response to Commissioner Richards'
request for Mr. Trumbull's understanding as to whether or not the Coquille site
was essential to interim plan approval, Mr. Trumbull noted that the plan to use
the Coquille site called for $100,000 more than was currently in the County
budget. The cost of operating Fairview, he reported, would be prohibitive
in light of the improvements that would be required. Mr. Trumbull
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again declined Commissioner Richards' request for cost figures. He reiterated
Fairview's inadequacy as a modified landfill. Mr. Trumbull did volunteer the
information that, whatever the cost, it covered weekly or bl-weekly visits

to the site by two men and a bulldozer.

He offered further that, aside from three months worth of contrived
capacity, the Fairview site was now filled to the maximum allowed by its
current Departmental permit.

Commissioner Richards succeeded in eliciting from Mr. Trumbull an estimate
that, with the required improvement, and excluding the costs cof hauling,
Fairview could be operated for $1.40 per vard or about $14.00 per ton. No
one present was able to assist with further cost information pertaining to
either Fairview or Coquille.

Mr. Mingus, reiterating his earlier statements in part, informed Commissioner
Crothers that the origin of his understanding that staff would not approve the
interim plan without a variance for the Coquille site had been a staff
member from North Bend. Commissioner Crothers assured Mr. Mingus that the-
staff was not authorized to speak for the Commission in this matter.

Mr. Schmidt informed the Commission that staff had never discussed with
officials from Cocs County the expense involved in operating Fairview at
Bureau of Land Management standards, an expense which now seemed in his view,
to be the principal concern of the County.

Mr. Paul Brookhyser, of the Lincoln County Solid Waste Advisory Committee
voiced his Committee's support of the three variances requested for his county.
He took issue with the staff's recommendation that a variance for the Toledo
site should not be granted because Agate Beach was a reasonable alternative.

In Mr. Brookhyser's view, burning at the Toledo site affects no residents and
ig desirable to eliminate the site's inhabitation by scavenging animals which,
in turn, might pose a health hazard to residents. He conceded that the burning
was of concern from a standpoint of fire hazard in the nearby forest but argued
that cut back of the forest and the maintenance of acceptable fire prevention
practices would be less expensive than hauling the waste 11 miles to Agate
Beach and paying a fee to use Agate Beach. The cost, he reported, would have
to be borne entirely by the 6,000 residents now using the Toledo site.

In response to inguiry by Commissioner Crothers, Mr. Schmidt estimated that,
regardless of the variance request, approval of the interim plan for Coocs
County could bhe forthcoming within two weeks. He noted, however, that the
County was, in his understanding, unsure of its ability to proceed with an
interim plan involving the upgraded use of Fairview due to cost.considerations.

Tt was Commissioner Phinney's understanding that the following of staff's
recommendation would not prejudice the County's right to resubmit a variance
request for the Cogquille site when sufficient information is assembled to answer
the unresocolved concerns of the Commissioners.
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Mr. Kramer agreed, adding that, as yet, the County did not have the
necessary zoning permit and could not proceed even if the Comm1551on
granted a variance today.

Mr. Mingus suggested that, if the Commission could do no more, it
might at least grant a variance conditioned on the County's obtaining approval
of operating the Coguille site from the staff, the adjacent property owner,
the planning commission, and any other appropriate sources.

My . Schmidt said staff would have no objection to such a proposal.

Mr. Richards found merit in Mr. Mingus' suggestion in that it would
afford to the adjacent property owners an opportunity to protect themselves
and compel the county to bear the cost of its own pollution through adequate
safeguards to protect the neighbors.

Comm1551oner Crothers MOVED that the variance for the Toledo site to
permit open burning there for one vear be granted, conditioned upon the
approval of the Coos County Planning Commission and the approval of the
owner of the property adjoining the Coquille site. The motlon was carried with
the support of Commissioners Crothers, Phinney and Richards.

Comm1551oner Crothers MOVED that the Director's recommendation as amended
by the previous motion be adopted The motion carried with the support cof all
three Commissionerxs present.

In addition to the motion with regard to the Tcledo site, the Commission
action denled a variance to continue or commence open burning at the Tcledo
solid waste disposal. site in Lincoln County for the reason that an
alternative disposal site is reasonably available, and granted variances
to expire October 1, 1977 from the Department’s Solid Waste and Air Quality
regulations to allow continued open burning at the following disposal sites:

Clatsop County Seaside and Cannon Beach

Tillamook County Manzanita, Tillamoock, and Pacific City
Lincoln County North Linceoln and Waldport

Coos County Myrtle Point and Powers

Curry County Brookings and Nesika Beach

In addition, the Commission provided that the Department immediately
proceed with drafting and issuance of regular Solid Waste Disposal Permits for
the disposal sites under variance with compliance schedules requiring
maximum reasonable physical and operational upgrading in the interim and
closure of each site on or before October 1, 1977 (with the exception of
the Toledo site which was granted a one year variance). The recommendation

provided further that each county submit semi-annual status reports documenting

the progress toward phasing out the dump sites given variances, said reports
to become due March 1, 1976, October 1, 197¢ and March 1, 1977.

|
|
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VARIANCE REQUEST: STARNER LUMBER COMPANY, LOSTINE, WALLOWA COQUNTY, OREGCON

Mr. FPrederic Skirvin .of the Department's Air Quality Program
presented the staff report. He reported the applicant's small plant to be
near Lostine, Oregon, in operation to sexrve the local community with lumber
products;and operated by three persons. The variance was scught, he informed,
for a small wigwam burner with an 18" underfire blower which i1s not modified
in accord with Departmental requirements. Operation with continucus fuel
feed to the burner was concluded to be impractical, though the only fashion
in which the burner would operate in compliance with the visible emissions
limitations.

It was further concluded that operation with an intermittent feed system
was causing no violation of ambient standards. ‘

The variance could issue, he reported, due to the impractical nature of
imposing strict requirements of OAR chapter 340, section 25-020(1) and (2),
and pursuant to ORS 468,345,

It was the Director's recommendation that a five year variance from
Oregon Administrative Rules, Chapter 340, Section 25-015 (1), 25-020(1) and
{2), and 25-025 (1) (2) and (3) be granted to Starner Lumber Ceompany for the
period September 1, 1975, through September 1, 1980; under the following
conditions:

1. The flow of waste wood material to the burner will be conveyed to
the wigwam burner in a continuous manner as much as practicable.

2. The underfire fan will be operated whenever the wigwam burner is
being used.

3. Non wood waste materials will not be disposed of in the wigwam
waste buxrner.

4, Wood wastes shall be sold as much as practicable whenever markets
exist.
5. The operation of the wigwam burner shall cease if other methods

of disposal become available.

6. This variance may be revoked if the Department determines that any
of the above conditicns are violated, or that the operation of the
wigwam burner causes local nuisance conditions.

It was MOVED by Commissioner Phinney that the Director's recommendation
be approved with the exceptions that the variance would run for only three
vears and commence on September 26, 1975. The motion, supported by
Commissioners Phinney, Richards, and Crothers, carried.
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VARIANCE REQUEST: PERMANEER CORPORATION, WHITE CITY AND DILLARD

Mr. Frederic Skirvin of the Department's Air Quality Control Program
presented the staff report wherein it was explained that the applicant’s source
was now idle but, when operating, emits some 265 pounds per hour of particulates,
205 pounds per hour over the applicable standards which are achievable through
available technology. The variance request submitted by the applicant was
described as lacking in a comprehensive compliance attainment program. Mr.
Skirvin added that the White City and Medford areas are non-attainment areas
with regard to particulates and that the applicant's source, when operating,
is the major emitter of particulates in the area. He reminded the Commission
that a variance was being reqguested in an area where the Commission might soon
.be asked to consider a revised control strategy for particulates.

It was the Director's recommendation that (1) the Envirconmental Quality

- Commission deny the current variance request by the Permaneer Corporation which
requests an extension of all compliance dates in Air Contaminant Discharge
Permit No. 15-0027 for the White City plant.

{2} The Commission reconsider a variance request when such variance
request is submitted with a control strategy, including the five (5) incre-~
ments of progress for each source, i.e.,

INCREMENTS OF PROGRESS FOR COMPLIANCE ATTAINMENT PROGRAM

1. By no later than * the permittee will submit a
final control strategy, including detailed plans and
specifications, to the Department of Environmental Quality
for review and approval.

2. By no later than * the permittee will issue
purchase orders for the major components of emission
contrel equipment and/oxr for process modification work.

3. By no later than * the permittee will initiate
the installation of emission control equipment and/or on-
site construction or process modification work.

4, By no later than * the permittee will complete
the ingtallation of emission contrel equipment and/or on-
site construction or process modification work.

5. By no later than * the permittee will demonstrate
" that the kel is capable of operating in
compliance with the applicable Air Quality Rules and Standards.

* Date to be supplied by company.
#% JTndicate air pellution sources.
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Mr. Skirvin informed the Commission of the presence of Larry Anderson and
Mr. Lowell Fronick, representatives of the applicant.

Mr. Larry Anderson, chief engineer for the Western Division of Permaneer's
Building Materials Department explained that the request for a variance had been
made due to the source's financial posture. He indicated willingness to
pursue the financial status of his company in executive session before the
Commission, stating that materials placed before the Commission were of
confidential nature.

It was impossible, due to the present financial picture of the applicant,
he said, for Permaneer to commit itself to definite dates with regard to the
five increments of progress sought by the staff.

In response to Commissioner Crother's inquiry, Mr. Anderson estimated
current stock value to be 1 and 3/8. Commissioner Crothers received Mr.
Anderson's concurrence that this figure was down from 10 and expressed his
credulity for the allegation of financial difficulty.

Mr. Skirvin explained that, though the current permit does not expire
until June of 1978, the applicant would be subject to civil penalties if he
tried to start up again without a variance. He indicated that the company would
be willing to develcop dates using best available figures on the understanding
that they might well have to ask for an extension.

Commissioner Richards felt some time estimates would be appropriate even
if they later prove inadequate and requiring of revision. Commissioner
Crothers agreed, as did Mr. Anderson. Mr. Anderson noted that the White City
and Dillard plants are in identical circumstances and cautioned that dates for
compliance for both would be highly speculative.

It was MOVED by Commissioner Crothers, and carried that the matter of
Permaneer's variance requests for plants at Dillard and White City be tabled
until the next Commission Meeting. The motion was carried with the support of
all three Commissioners present.

RULE ADOPTION: CIVIL PENALTIES SCHEDULE FOR VIOLATION OF NQISE STANDARDS

Mr. Fred Bolton of the Department's Regional Operations program recalled
cbjection to the wording of Section (2) of the proposal in an August 22
Commission Hearing on the matter and noted that the word "threatens" had bheen
replaced by "will probably cause." Also as a result of the hearing, the word
"substantially" was placed in front of "contributes to,” he added. Since the
hearing, he reported, a letter from the Oregon Motorcycle Dealers Association
was received. The Association had recommended the civil penalty
proposal not be adopted prior to a period of public education on the standards.




- 25 -

& letter from the Oregon Environmental Council was cited as in support
of the proposal and containing argument from staff attorney Mr. Roy Hemmingway

that the proposal is both statutorily supported and necessary to an effective
program.

It was the Director's recommendation that the Commission adcpt the
proposed amendment to the civil penalty schedule for violation of noise
emission standards.

Mr. Raymond Underwood was asked to comment on the necessity of punishing
sources which substantially contribute to the excesses mentioned in Section (2)
when the proposal would also punish a source which causes such excess. It was
Commissioner Richards' concern that "substantially contributes to" might be
indistinguishable from "causes."

Commissioner Richards explained that, as a matter of law, a cause far
removed from the result would not constitute that degree of causality necessary
to impose liability, i.e. proximate cause.

Commissioner Crothers asked 1f the words “"substantially contributes to"

would apply to an emission which is violative only in conjunction with a
background of ambient noise.

Mr. Underwood felt the result of the proposal would relieve the Department
from having to prove a given source causes the violation if it can be shown
that the source was at least a substantial contributor.

He noted that there would have to be a vioclation of some substantive
rule prior to any penalty being imposed for a violation which would
"probably cause..." This was in response to Commissioner Richards' concern
that no cone should incur liability simply because they might de¢ something
in the future. Commissioner Creothers estimated that the origin of the

language lies in other regulations where certain acts are prohibited because
they might pollute the water.

Mr. Jack Weathersbee, Assistant Director in charge of the Department's
Technical Programs, noted that some substantive rules prohibit tampering with
noise abatement equipment, such as mufflers. Mr. Underwood stressed that,
to result in liability based on probable future results, such tampering would
already have to be a viclation of some regulation.

My. Thomas Donaca expressed his satisfaction with Commission's indication
on August 22, 1975 that the civil penalty provision be invoked only after
cooperative efforts to achieve compliance have failed. He added that this
policy would relieve, gomewhat, the burden on staff. The Program, he contended,
had not been funded adequately by the legislature.
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Commissioner Crothers MOVED that the Director's recommendation be followed.
The motion carried with the favorable votes of Commissioners Phinney, Crothers,
and Richards.

RULE ADOPTION : PROPOSED RULE BROADENING THE EXEMPTIONS FROM REQUIREMENT OF A
SURETY BOND PRICR TO CONSTRUCTICN OF CERTAIN SUBSURFACE DISPOSAL SYSTEMS

Mr. Harold Sawyer of the Department's Water Quality Program presented
the staff report, recommending adoptlion, as a temporary rule, of the proposed
amendments to OAR Chapter 340, sections 15-010 and 15-015, dealing with the
requirement of a surety bond before construction of facilities for the
collection, treatment, or disposal of sewage and the exemptions therefrom.

‘ It was MOVED by Commissioner Phinney that the Commission accept the
Director's recommendation. The motion was carried with the favorable votes

of Commissioners Phinney, Crothers, and Richards. The Director's recommendation
was as follows: :

It is the Director's recommendation that the Commission:

(1) Enter a finding that failure to act promptly in this matter will result
in serious prejudice to the public interest or the interest of parties
concerned for the specific reason stated in the report.

(2} Adopt as a temporary rule to be filed promptly with the Secretary of
State to become effective upon filing the proposed amendments contained
in Attachment A, and authorize a public hearing to be
held as soon as possible for the purpose of adopting them as a
permanent rule within 120 days thereafter.

RULE ADOPTION: TEMPORARY RULE TO ALLOW FALL OPEN YARD BURNING IN LINN, BENTON,
MARION, POLK AND YAMHILL COUNTIES

Mr. Frederic Skirvin of the Department's Air Quality Program presented the
staff report recommending that the Mid Willamette Valley Air Pollution Authority's
open burning rules be amended temporarily to permit fall burning of yard cleaning
debris in the five counties of the Mid Willamette Valley. It was noted that
such an action would relieve the strained capabilities of solid waste disposal
operations in the counties affected and would permit open burning during the
game period as now permitted for the Portland area under the Commission's rules.

Support from the Commissions of the several counties, certain municipalities,
from some solid waste management organizations, and fire marshals was cited by
Mr. Skirvin. While the fire chief of Woodburn supports the rule, he said, the
proposed burning period was criticized as too late in the year.



- 27 =

Commissioner Crothers was informed that choice of a burning period other
than the one allowed in the Portland area had previously resulted in confusion
from conflicting radio broadcasts regarding burning days.

It was added that the staff intends to review the rules in detail and possibly
return tc the Commission with a proposal for a permanent rule specifving an
earlier burning period to take better advantage of the weather.

Commissioner Phinney cited the conflicting views of fire officials from
Yamhill and Marion Counties. The former preferred a late, wet burning period
for fire control and the latter wanted an early, dry period toc enhance burning
efforts. '

Mr. Kramer noted that adoption of a period conflicting with that provided
for Portland might result in increased confusion in that the Department would
now announce burning periods for both areas, whereas the Mid Willamette Valley
Authority had previously been the source of the rule for the mid valley.

On the understanding that the Department would recconsider imposing earlier
dates for both the mid Valley and Portland areas, Commissioner Crothers MOVED
that the Director's recommendation be approved. The motion carried with the
support of all three Commissioners in attendance.

The Dirctor's recommendation was that the Commission:

1. Adopt as a temporary rule, the proposed amendment which is
attached as a part of the report, to be made a part of the
MWVAPA rules and regulations, section 33-005 (1) {(a), and

2. Make a finding that failure to act promptly in adopting the
proposed amendment would result in serious prejudice to the
public interest for the specific reason that such failure to
act would substantially impair the Fall open burning pericd
as proposed in the amendment, and would result in conditions
detrimental to existing solid waste disposal sites and
acceptable disposal methods.

AUTHORIZATION FOR PUBLIC HEARING ON FEFE SCHEDULE FOR ATIR CONTAMINANT DISCHARGE
PERMI'TS

It was the Director's recommendation that the Commission authorize a
public hearing on the revision of the Air Contaminant Discharge Permit
fee schedule and permit regulations on a date toc be determined by the
Director after the staff has met with industrial representatives and a final
proposed rule is available.

It was MOVED by Commissioner Crothers and carried by Commissioners
fhinney, Crothers, and Richards that the Director's recommendation be adopted.
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PETITION FOR REVIEW OF SUBSURFACE SEWAGE REGULATICN REGARDING VISTA ViEW
SUBDIVISICON IN JACKSON COUNTY

Mr. Jack Osborne of the Subsurface sewage program informed the Commission
that Vista View subdivision contains forty lots of which twenty-six remain
vacant. Two of the vacant lots were sald to have a well and septic tank
installed while eight of them were reported to be owned by a developer. With
regard to the petition as filed by the Jackson County Board of Commissioners,
the Director's recommendation was that the Commission deny the petition while
advising the Board of Commissioners that the subdivider may request a contested
case hearing which, 1if he prevails on the merits, would be dispositive of the
dispute with regard to all the vacant lots. It was added that the Board of
Commissioners should be advised that the "prior approvals" rule had been
thoroughly considered by the Commission and the Citizen's Task Force on
Subsurface Sewage and that the Commission deems it unwise to amend the rule
as requested. Finally, it was recommended the Board of Commissioners be reminded
that any party agrieved by an order might still apply for a variance from the
Commission's regulations. ‘

A MOTION by Commissioner Crothers that the Director’s recommendation be
accepted carried with the support of Commissioners Phinney, Crothers and
Richards.

Commissioner Richards noted that the question of whether the Commission
exceeded its authority in reducing the acreage allowable for field burning
was not before the Commission since the Legislative Counsel Committee's findings
in this regard had been communicated to the Commission only through media
reports.

There being no further business, the meeting was adjourned.



MINUTES OF THE SEVENTY-FIRST MEETING
oF THE.
OREGON ENVIRONMENTAL QUALITY COﬂMISSION .>
August 22, 1975

Pursuant to the required notice and publication, the seventy-first
meeting of the Oregon Environmental Quality Commission was called to order
at 9:00 a.m. on Friday, August 22, 1975. The meeting was convened in
Room 602 of the Multnomah County Courthouse, 1021 S.W. 4th Avenue, Portland,
Oregon. .

Commissioners present included: Mr. Joe B. Richards, Chairman; Dr.
Morris Crothers; Dr. Grace S. Phinney; {Mrs.) Jacklyn L. Hallock and Mr.
Ronald M. Somers.

Department staff members present included: Mr. Loren (Bud) Kramer,
Director; Assistant Directors Mr. E.J. Weathersbee (Technical Programs),
Mr. Harold L. Sawyer (Water Quality), Mr. Xenneth H. Spies (Land Quality),
Mr. Harold M. Patterson (Air Quality), Mr. Frederick M. Bolton (Regional
Operations); and several additional staff members. "Also present was counsel
to the Commission, Mr. Raymond Underwood.

MINUTES OF THE JUNE 27, JULY 10, AND JULY 15 COMMISSION MEETINGS

It was MOVED by Dr. Crothers, seconded by Commissioner Hallock and
unanimously agreed that the Commission approve the minutes for the June 27,
July 10, and July 15 Commission meetings with page 18 of the July 10 minutes
amended to reflect in Commission Finding (a} insufficient numbers of workable
machines that can reasonably be made available to sanitize the acreage beyond
1,000 acres. ‘ ’

JUNE AND JULY PROGRAM ACTIVITY REPORTS

‘Addressing himself to page 24 of the June 1975 Program Activity Report,
Commissioner Richards asked if two veneer dryers approved for Milwaukie and
Elgin would meet the 10% opacity reguirement for emissions at the stack.

He received an affirmative answer from Mr. Harold Patterson. It was MOVED
by Commissioner Somers, seconded by Commissioner Hallock, and unanimously
agreed that the Commission give confirming approval to the June and July
Program Activity Reports as distributed in the staff reports.

TAX CREDIT APPLICATIONS

It was MOVED by Commissioner Crothers, seconded by Commissioner Somers,
and carried that the Commission approve 9 tax credit applications as
recommended by the Director and set forth in distributions to the Commission.
The applications were numbered as follows: T-58l1, T-637, T-664, T-665, T-666,
T-668, T-674, T-675, and T-676. Voting in favor of the motion were Commissioners
Phinney, Crothers, Hallock, Somers and Richards.
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PETITION TC AMEND NOISE STANDARDS FOR 1976 AND FUTURE DIESEL VEHICLES

Addressing himself to a petition by Freightliner to amend or repeal
OAR Chapter 340, sections 35-025 and 35-030 (dealing with noise emission
standards for new and in use diesel vehicles), Mr. John Hector of the
Department's Noise Control Section noted that the City of Portland, the
Oregon Department of Transportation, the Oregon Environmental Council, and
the Environmental Protection Agency had all given written comment on the
petition. The petitioner's arguments were substantially as follows:

1. Reducing allowable noise emisgions below those proposed in the
petition will have no appreciable effect on the ncise heard by
the public.

2. The increased cost of operating a vehicle meeting the regulations
.. is disproportionate to any public interest.

3. _The increased initial cost of a vehicle meeting the regulafions
is also disproportionate to any public benefit.

4. The increased costs.will be passed on to the consumer.
5. Oregon rules will be preempted by the Federal EPA rules.

6. An effective enforcement program should be implemented.

Based on the above arguments, petitioner wished to see the 1976 model year
standards for new and in use vehicles relaxed. He proposed that the required
83 @BA standard for 1976 model year diesels be deleted so as to leave in
force the current 86 dBA standard.

The conclusions in the staff report were as follows:

1. Trucks must be manufactured to progressively stricter noise
standards to eliminate the serious impact of truck noise to
Oregeon's citizens.

2. High benefits to cost are realized in the initial purchase and
operation of trucks manufactured to meet the 83 dRA and 80 dRA
noise standards.

3. 'These rules are energy eff1c1ent in that fuel savings of over
1300 gallons per truck per year will be realized in the operatlon
of trucks meetlng both the 83 dBa and 80 dBA standards.

4. The Oregon rules are consistent with current. regulatlons of other
environmentally progressive states. Oregon's present in use
truck rule is identical to the EPA rule. The recently proposed
EPA rules for new trucks are also consistent with present Oregon
rules.

It was the Director's recommendation that the Commission deny the
petition to amend OAR Chapter 340, sections 35-025 and 35-030 pertaining
to noise regulations for new and in use trucks and buses. It was the
Director's recommendation also that the Commission formalize this action
with a written order to be served on the petitioner.
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Mr. Hector explained to Commissioner Crothers that the staff's contention
that the devices used to meet the rules would be energy efficient flowed in
large measure from the use of demand actuated fans. These fans, he reported,
were not in use approximately 98% of the time and, during this time, saved
the .10 to 15 horse power required to drive them. '

Mr. Ray Murphy of Freightliner Corporation addressed the Commission.
Mr. Murphy expressed his respectful disagreement with theé conclusions set
forth in the staff report. He regquested that his petition be amended to
reflect "ORS 467.010", instead of ORS "471.010" on line 3 of page 4. Com-
missioner Richards agreed that the petition would be regarded as so amended.

Mr. Murphy explained to the Commission that current regulations would
require a 3 dBA incremental improvement in noise emissions for both new
~and in use vehicles in 1976 and again in 1979. . His petition, he noted, .
called for the amendment of current regulations to delete these incremental
increases and maintain the standards for néw and in use vehicles as they
are now.

Mr. Murphy reiterated the contentions set forth in his petition (as
listed above), stressing the inflaticnary aspect of further noise emission
limitations and the benefits to be derived from vigorous enforcement of the
standards presently in effect. He turned the Commission's attention to a
graph wherein he had plotted the present noise réegquirements on a vertical
axis against the overall sounds made by a typical tractor and trailer at
55 miles per hour on the horizontal axis. The results, according to this
graph, would be a 1.56 dBA reducticon in overall noise corresponding to a
3 dBA reduction (from 86 to B83) in the tractor noise to meet departmental
regulations. It was stressed that even 3 dBA was scarcely perceptible to
the human ear and that 1.56 dBA in incremental reduction would be un-—
digcernible.

Mr. Murphy contended that the average truck was operated in excess
of 50 miles per hour some 80% of the time and in excess of 45 miles per hour
some 95% of the time. He concluded that the reduction required by current
regqulations would, during the vast majority of truck operation time, result
in no discernible improvement for those affected by the highway noise.

Mr. Murphy then turned to figures indicating that the necise control
eguipment required to meet increments of noise reduction would increase
the average truck's weight by 285 pounds, increasing the cost of shipment
for general freight up to $70 per year per truck and the cost for ghipment
of bulk commodities up to $445 per year per truck. ' These last figures,
he conceded, were contrary to the figures reached by EPA. He defended
the figures, however, as figures developed during Freightliner's Quiet
Truck Program as conducted under contract with the Department of Transpor-
tation. He added that the primary noise generator on vehicles at highway
speeds was the tire, a component which, in his opinion, the truck manufacturer
could do nothing about.
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Mr. Murphy then addressed the Commission on the subject of the increased
initial cost for noise control equipment which would be necessitated by
current regulations. He cited figures concluding that the average cost per
vehicle for Freightliner vehicles would be $458. Based on 1974 registration
of new Freightliners, he added, this would come to approximately $400,000
for Oregon truck buyers who buy Freightliner trucks during the coming year.
Finally, he estimated that $3 million would be paid annually by all Oregon
truck buyers, and ultimately the public, for compliance with the Department s
83 dBA noise limit.

Mr. Murphy turned himself to the various conclusions in the staff report.
With regard to the conclusion that progressively stricter noise limitations
should be imposed on trucks, Mr. Murphy contended that this was based on data
indicating that tire noise will decrease in the future. He cited the
conclusion of Mr. Harry Close of the Office of Noise Abatement of the Federal
Department of Transportation. Mr. Close's conclusion was that EPA's assumption
in this regard was incorrect and that no known or expected tire technology
could produce the assumed level of 77 dBA at 50 feet under conditions of
nominal speed, locad, road surface, and weather. A joint SAE/DOT Committee
had concluded that no such technology was available or could be expected in
the future, Mr. Murphy added. Mr. Murphy contended that there was no sense
in reducing the noise output from the power configuration of trucks only
to have tire noise obviate any benefits gained. ‘

The staff's conclusion with regard to the cost/benefit aspect of the
initial purchase and operation of trucks manufactured to meet the dBA
level was criticized as based on EPA figures which had been seriously dis-
credited, particularly by the Council on Wage and Price Stability. It was
Mr. Murphy's contention that no conclusions should he based on this EPA
study.

With regard to the demand actuated fan, Mr. Murphy contended that the
supposed 13 hundred gallons per year per truck to be saved by this device
should not be counted as a benefit derived from noise reduction technclogy.
First, he stated, current Department test procedures required the fan to
be on during noise tests. - Second, he contended, the demand actuated fan,
like radial tires and windshields, were devices to be used for their fuel
saving alone, regardless of noise reduction to be attributed to them.

Mr. Murphy took issue with the conclusion that Oregon's rules are
consistent with those of other progressive states. He pointed out that
California, by a two-thirds majority in both houses, had restored the 86
dBA level only to have its action vetoed by the governoxr. Florida, Mr.
Murphy reported, having enacted an 83 dBA standard, had repealed it and
returned to the 86 dBA standard to bring her rules inte:alignment W1th
proposed EPA regulations.

Mr. Murphy concluded that the best avenue to reduce noise problems is
to strictly enforce current standards. He stdted this to be the best way
to get optimal public benefit for the cost involved.



Mr. Murphy conceded to Commissioner Hallock that, since a majority of
persons live away from the freeways, the major impact on people would tend
to occur during the low percentage of truck operation which involves speeds
of 35 miles per hour and under. Mr. Murphy had explained that tire noise
did not begin to dominate total noise emissions until speeds of 35 miles
per hour and up. He explained that other noises emitted principally from
the engine. Mr. Murphy added that he would be happy if the area near his
home were subject to enforcement of existing standards not ornily as they
relate to vehicles using dlesel englnes, but also as they relate to cars
and motorcycles.'

Commissioner Somers ingquired as to why diesel manufacturers did not use
the inexpensive noise suppression matting placed along the cowling in planes,
snowmobiles and other equipment. Mr. Murphy responded that Fréightliner
employed the use of tunnel lirers and other methods to 'reduce cabin noise in
both conventional and cab over engine trucks. It was his recollection that
the requirements for noise limitation inside the cab seldom varied more than
one or two dBA's of the requirements applicable outside the cab. Commissioner
Somers inquired if the use of fenders on the rear of the tractors would tend
to suppress tire noise. Mr. Murphy responded that use cf fenders had been
shown to involve accumulations of snow and ice and interference with ¢cooling
of the brake drums. Mr. Tom Hutton of Freightliner added that research had
demonstrated tire/road interface to be the principal source of tire noise.
This, he concluded, left little possibility that the use of fenders would
bring significant noise attenuation.

Commissioner Crothers asked why it was that the use of demand actuated
fans, quoted as a major technique for suppression of noise at lower truck
speeds, was not of benefit to the manufacturers in passing current tests.
Mr. Murphy's reply was that the EPA, California, and,toc his knowledge, the
Department did not stipulate in the test procedures that the testing might
be done with the fan off.

Commissioner Somers asked if the stack, the use of lower engine gears,
and operation with the shutters open were three of the major factors in
truck noise at low speeds. Mr. Murphy replied that exhaust, shell noise
from the exhaust pipe, the fan, and the engine itself were the major con-
tributors under 35 miles per hour. Of these, he added, the engine and the
fan (averaging about 83 dBA apiece and adding logarithmically to 86 dBA)
were the two most difficult sources. Mr. Murphy and Mr. Hutton explained
that, while noise in the cab might increase when the shutters were open,
noise heard outside the truck decreased because with the shutters open the
fan was operated with less power, causing less turbulence.

Commissioner Richards inquired as to why the two-thirds majority vote
in both California houses to return to the 86 dBA standard was not a
sufficient majority to override the governor's veto. Mr. Murphy explained
that under California law a bill passed by a two-thirds majority of both
houses, if endorsed by the governor, goes into effect immediately rather
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than after the 60 day period. Since this bill had been introduced after
January 1975, he added, it was sought to go into effect immediately and
to apply to the 1976 calendar year. Mr. Murphy speculated that there was
an override movement under way in the Califernia legislature with regard
to the governor's veto.

Mr. Murphy concurred in Commissioner Richard's understanding that the
federal regulations applied to vehicles weighing 10,000 pounds or over and
used 1in interstate commerce. He reported that Freightliner made no trucks
under 10,000 pounds in weight and made most of their trucks in the class 8
vehicle designation, weighing 33,000 pounds and over. He assured Commissicner
Somers that the 6,725 new vehicle registrations given in his figures repre-
sented new vehicles, and included no used vehicles brought into the state
. to be registered for the first time. He reported to Commissioner Crothers
that the cost of a new class 8 Freightliner truck would run between 28,000
and .40,000 plus dollars. <Commissioner Richards was told that approximately
17% of Freightliner's production was sold in Oregon.

Commissioner Crothers ingquired of Mr., Hector as to why Freightliner
was not allowed to take the tests with the fan off if a demand actuated
fan was, in fact, off 90% of the time. Mr. Hector replied, to his receollection,
the test procedure called for a normal operation configuration. He added that
the Department had not been contacted by Freightliner for an interpretation
of whether normal operation configuration included the fan off, but would be
willing to look at a petition to amend the testing procedures.

Mr. Murphy was asked if it would help if the tests were taken with the
fan off where demand actuated fans were used. His reply was that this would
help in many instances, but be of no avail in some instances where engines had
operating levels exceeding 83 dB. He added that 95% would be a gocd estimate
of the time during which a demand actuated fan would not be running.

Mr., Murphy expressed the concern that Oregon's testing procedures were
patterned after California‘s testing procedures and California required that
the fan be on during testing period. He stated that he felt (absent a specific
provision that the fan be off during testing) the onus was on the manufacturer
to manufacture the trucks so as to pass with the fan operating.

Commigsioner Richards asked for Mr. Hector's response to Mr. Murphy's
estimate that an increment of 3 dB was scarcely perceptible to the human ear.
Mr. Hector stated that 2 to 3 dB was scarcely perceptible. He added, however,
that the present level of 86 dBA was not considered protective by the Department.
The increment from 86 to 83, he stated, was only one step. The accumulation
of all of the increments over the time scale could be expected to make
significant and perceivable differences in sound levels, he explained.

Mr. James Lee of the Oregon Envirommental Council's noise staff, noting
that OEC had responded to the petition by letter, went on record as supportive
of the staff's response to the petition.
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Commissioner Richards asked whether fairness required that the petition
receive some action in the present meeting, in view of the fact that the
manufacturers affected were now seeking certification for 1976 models.

Mr. Hector said yes, noting that all manufacturers were being reminded that
it was time to seek certification of their '76 medels.

Commissioner Crothers stated himself troubled by the question of
whether or not the testing procedures would actually call for operation with
the fan on. Mr. Hector stated that the testing procedures, in calling for
normal operation conditions, would lend themselves to departmental interpre-
tation. He stated himself to be in agreement with an 1nterpretat10n that the
fan be off during testing.

Commissioner Somers contended that the petition could be acted upon
'1ndependently of the problem with interpretation of testing criteria. He
suggested that the Commission respond to the petition to change the standards
and table the matter of interpretation of testing procedures until such
time as Mr. Hector could review them and report back to the Commission on

this problem.

It was MOVED by Commissioner Somers and seconded by Commissioner Hallock
that the Director's recommendation as set forth in the staff report be adopted,
denying the petition and setting forth the specific findings upon which said
denial is based. The motion received a favorable vote from Commissioners
-Phinney, Hallock and Somers; with Commissionerg Richards and Crothers voting
against it. The motion carried.

" TEMPORARY RULE ON PREVENTION OF SIGNIFICANT DETERIORATION

This subject was dropped from the agenda pufsuant to the Director's
recommendation and subsequent to requests by several parties for additional
time to study the problem of Prevention of Significant Deterioration. Among
those requesting that the matter be delayed were Multnomah County Commissioner
Gordon and the Oregon Student Public Interest Research Group.

PROCESS OF APPEAL FROM ADVERSE JUDICIAL DECISICN IN LINCOLN COUNTY

Commissioner Somers, in order to raise the issue for discussion, MOVED
that an adverse decision against the Department in the "Bay River" case
from Lincoln County Circuit Court be processed in its appeal as filed last
Monday in the Court of Appeals. The motion was seconded by Commissioner
Hallock.

Mr. Raymond Underwcod, Counsel to the Commission, advised the Commission
to process the appeal on the grounds that several administrative guestions of
considerable significance were left unresclved in the Circuit Court.

Commissioner Somers asked if the Commission members: felt further back-
ground discussion in the matter was warranted. It was Commissioner Richards’
reply that the Commission had been advised that several issues remained un-
resolved, including the question of exhaustion of administrative rules.

He added that the Commission had been advised of the potential expense in-
volved in processing the appeal and concluded that no further discussion
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appeared necessary. The motion carried. Voting in favor were Commissioners
Phinney, Crothers, Hallock and Richards. Commissioner Somers voted against

the motion.

RULE ADOPTICN: NEW STANDARDS OF PERFORMANCE FOR ATIR CONTAMINANT SOURCES

Mr. John Kowalczyk of the Department’'s Air Quality Program presented the
staff report, summarizing it and glVlng the conclusions and, Dlrector 5 recom-
mendation. The conclusions of staff were:

1. That the proposed Department rule relating to new source performance
standards has been modified within practical limits to take into
account testimony received at the July 7, 1975 Public Hearing.

2. That adoption of the proposed rule as modified should allow EPA to
delegate responsibility for administration of Federal New Source
Performance Standards to the State of Oregon.

It was the Director's recommendation that the proposed rule be adopted. The
proposed rule was tentatively numbered OAR, Chapter 340, sections 25~000.10,
25~-000.20, 25-000.30, 25-000.40, 25-000.50, 25-000.60, 25-0Q00.70, 25-000.80
and 25-000.90,.

Mr. Thomas Guilbert addressed the Commission with his recommendation
that only sections 25~000.10 through 25-000.60 be adopted with the deletion
of the words "Subpart A" from the first line of section 25-000.60.. This
deletion, he added, would result in the adoption by reference of the per-
formance standards set forth in the proposed section 25-000.70. He added
that subsections (1} and (2) of 25-000.60 should be deleted alsc. These
latter subsections, Mr. Guilbert contended, were merely explanations for
the adoption of the section and, by their nature, 1nappropr1ate for inclusion
in a regulation.

Mr. Guilbert suggested that specific adoption of the ﬁresent federal
standards (as included in section 25-000.70 of the proposal) would result
in confusion. Persons reading the Oregon Administrative Rules, he con-
tended, might be reading standards which had been superseded since the adoption
of the state rule. Since federal rules preempt, he cautioned, persons reading
. the Administrative Rules might be mislead into the notion that the state rule
involves the latest federal standard. Mr. Guilbert went on to suggest that
the federal rule ought to be adopted as amended by reference, leading readers
0of the Administrative Rules to seek out the latest federal rule and obviating
the necessity for repeated state rule-making activities to coincide with
each federal change.

Commissioner Somers and Mr. Underwood both expressed reservations about
the Commission's authority to adopt all future amendments to the federal
regulations by reference, and thus attempt to delegate the Commission's
rule~mak1ng authority to another body.



- O -

Mr. Guilbert felt these reservations ill-founded for the reason that,
in his interpretation of the Clean Air Act, the Commission was compelled
to adopt standards at least as strict as federal standards. Mr. Guilbert
added that the proposed section 25-000.30 made it clear that the federal
numbers were minimums and that as technology warranted the Department,
under the current proposal, could regquire more stringent standards than those
applied federally.

Commissioner Richards asked Mr. Guilbert if his disagreement with the
proposed section 25-000.70 was not resolved by the proposed section 25.000.90
which provides that where standards differ the stricter shall apply. Mr.
Guilbert's response was that section 25 000.90 was an adequate proposal and
one which rendered 25-000.70 all the more redundant.

Commissioner Phinney inguired what, in Mr, Guilbert's view, would be.
the practical difficulty with the adoption of the rule as proposed, redundant
though it might be. The reply was that Mr. Guilbert foresaw difficulties in
that some attorneys might not seek beyond the State Administrative Rules for
preemptive federal standards and the specification of numbers might foster
litigation over whether that specification should be taken as an indication
that the numbers represent highest and best practlcal treatment. ThlS latter
concern, Mr. Guilbert conceded, while running counter to the specific’
provisions on the Clean Air Act and the regulatlons themselves, still would be
a p01nt of possible judicial contention.

Mr. Underwood suggested that, despite the preemptive nature of federal
standards, state administrative procedure required that the Commission go
through with the cumbersome process of amending its rule to coincide with
each future preemption. In response to inquiry from Dr. Crothers, Mr.
Underwood agreed that standing to enforce the Commission’s regulations in
state courts was one of the principal aspects invelved in proper exercise
" of the Commission's rule-making authority, an authority which he read to
work independently of the Clean Air Act.

Commissioner Phinney questioned whether the proposal, ae'an editing
matter, should have included definitions of the Department and the Commission.

It was MOVED by Commissioner Somers, seconded by Commissioner Phinney,
and carried that the Director's recommendation be adopted. Voting in favor
of the motion were Commissioners Phinney, Crothers, Hallock, Somers, and
Richards.

RULE ADOPTION: EMISSIONS STANDARDS FOR HAZARDOUS AIR CONTAMINANTS

Mr. Ray Johnson of the Department's Air Quality Program summarized the
staff report and presented the conclusion that the proposed rule (designated
as OAR Chapter 340, sections 25-450 through 25-480), if adopted, would
fulfill all requirements for delegation by the Environmental Protection
Agency of authority to the Department to regulate the subject sources of
contamination.
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It was the recommendation of the Director that the proposed rules,
Emission Standards for Hazardous Air Contaminants, be adopted by the
Commission to become a part of Oregon Administrative Rules Chapter 340,
Division 2, Subdivision 5, sections 25-450 through 25-480.

Commissioner Phinney inguired if the exemption of outside asbestos
storage areas from the definition of an asbestos mill (section 25-465)
left a hiatus in regulatory authority. Mr. Johnson's reply was that EPA
had included this exemption in their proposals in the belief that they could
not, by this avenue, obtain jurisdiction over emigsions coming from asbestos
stored outside buildings.  He added, however, that roadway and fugitive
emission requirements would cover the problem of outside storage in certain
cases.

Thinking in terms of past problems with abandoned sites, Mrs. Phinney
asked Mr. Johnson if he saw a need for a provision that operators of sources
releasing hazardous air contaminants be bonded against the eventuation that
they might abandon the operation and leave a pollution problem behind.

Mr. Johnson responded that one asbestos mine and perhaps all of the mercury
using operations in this state have long since been abandoned.  With regard
to the few existing sources to be covered by the rules, he felt the bonding
would not be needed. Mr. Underwood and Commissioner Somers questioned
whether the Commission would have the statutory authority te include a
bonding requirement in its rule-making activities with regard to these
sources.

Commissioner Hallock referred to Mr. Guilbert's letter of August 19,
wherein it was suggested that the entire section 25-455 of the proposal
{containing definitions) be displaced by a short paragraph providing that
the Director not permit the emission of any hazardous contaminant in quantities
exceeding standards for "hazardous air pollutants" under the federal Clean
Air Act as amended from time to time or regulations promulgated thereunder.
Commissioner Hallock asked for Mr. Johnson's reaction to this suggestion.
Mr. Johnson replied that there was some guestion as to the state's ability
to adopt federal regulations by reference and enforce them in court, and
opined that the use of adequate definitions was considered a benefit to
permittees, helping them to understand the rules.

In response to Commissioner Somers' inquiry, Mr. Johnson stated that
the list of hazardous air contaminants was not complete and that the EPA
would probably add to this list in the future. He stated it would be
posgible to compile a list for the Commission of those contaminants considered
by the Department to be hazardous and appropriately brought under regulation.

Mr. Underwood concurred that the rule would be clearer with the definitions
left in, and concurred with Mr. Johnson's view that the testing procedures
were better left out of the rule insofar as they. are cumbersome and lengthy.

Mr. Thomas Guilbert criticized the proposal on grounds parallel to those
addressed to the proposed rule for new source performance standards. He
added a criticism of the current proposal in its failure to specifically
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permit the Department, where circumstances warrant, to apply a more vigorous
standard than the numerical standard set forth. Mr. Guilbert added that

air quality jargon employed a convention of reference whereby sources are
subject to "limitations"” and ambient alr concentrations are subject to
"standards"”. He suggested that where the rule uses "standards" the term
"emissions limitations" be substituted so as to afford clarity of interpretation
in the context of accepted jargon.

He suggested to Commissioner Somers that section 25-460 as proposed
might be interpreted merely to require, for example, that an asbestos plant
might be relieved by the current proposals from the duty to conform to S02
emission standards

Commissioners Richards, Somers, Hallock, and Phinney discussed with
Mr. Guiilbert and Mr. Underwood possible language which could be ‘adopted
to meet Mr. Guilbert's concerns. It was generally concurred that language
paralleling that used in proposed section 25-000.60 with the appropriate
substitutions would be acceptable if placed at the end of the proposed
section 25-450 of the propesal dealing with hazardous air pollutants.

It was MOVED by Commissicner Somers that the Director's recommendation be

approved with amendments to section 250450 as follows: Add to the section:

"It is hereby declared the policy of the Department that the standards applied
to permittees contained herein are to be minimum standards and, as technology
advances and conditions warrant, the Department or regional authority's
rules require or permit, more stringent standards shall be applied. The
motion was seconded by Commissioner Crothers. Mr. Harold Patterson asked
if the word "operators"” could be substituted for the word "permittees"

ingofar as some sources affected by the rule might not be under permit.
. Mr. Somers agreed to amend his motion accordingly. A vote was taken on
Commissioner Somers' motion. Those in favor were Commissicners Phlnney,
Crothers, Hallock, Somers and Richards. The motion carried.

PUBLIC HEARING: CIVIL PENALTIES FOR NOISE VIOLATIONS

Mr. Fred Bolton presented a staff report on behalf of the Department.
He explained that the Department was proposing rules which would impose
civil penalties for noise violations after the same fashion now employed
in the case of other types of violations. The rules proposed divided noise
violations into three categories ranging from serious violations (violating
an order of the Commission or Department) to lesser violations. (Failure
to submit required plans or premature commencement of construction were
cited as examples here}. Mr. Bolton summarized written testimony already
submitted for the record by Mr. L.W. Newbry {(July 30, 1975} and Mr. Thomas C.
Donaca (August 8, 1975).

One of Mr. Donaca's suggestions had been to incorporate in the rule
provision for voluntary compliance, prior to the impogition of any civil
penalty. In response to this suggestion, Mr. Bolton assured Commissioner
Crothers that, as had been the case heretofore, departmental policy in the
area of civil penalties (including noise violations) would continue to be the
secking of voluntary compliance prior to the imposition of any civil penalty
except in cases of emergency. l
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Commissioner Somers expressed apprehension that the language "contributes
to or threatens” contained in subsection (2) of the proposal might be too
broad. He cited as an example the case of a riverguide whose patrons might
become boisterous and violate noise standards for wilderness areas. Mr.
Somers asked if the mere embarking on a trip down river would constitute a
viclation in the face of the possibility that the patrons might become unruly
while the guide was engaged in his commercial activity in the wilderness area.
It was Mr. Somers' concern that such broad language might "threaten people
out of business." He felt this was particularly so in the area of noise
enforcement since noise violations are measured against the background ambient
noise level. In such cases, a source which would not otherwise violate the
standards might transgress because it would be measured in conjunctlon with
background sources.

Mr. Underwood noted that the subject language parallels the language
ugsed in the civil penalty provisions for air and water violations. He
suggested that an improvement in the language might be "substantially
causes, contributes to or will probably cause," instead of "which causes,
contributes to, or threatens."

It was Commissioner Somers' contention that it was more difficult for
the operator of a source to Jjudge its effect on noise levels than on air
or water quality. This, he felt, might be justification for different
language in the area of noise-standard enforcement.

Mr. Underwood noted that a possibility might be to eliminate the words
"ceontributes to, or threatens:" from subsection (2). He added that none of
the substantive noise rules contained such language and such a provision
would not be inconsistent with substantive noise level requirements. .

Commissioner Somers asked Mr. Bolton if it would be appropriate to
redraft the propesal eliminating the word "Director™ and replacing it with the
word "Commission," deleting the words "or Department" in (1), and deleting
(2) and (3). Mr. Bolton noted that the Commission was not always accessible
to the degree necessary for an effective noise enforcement progfam. He
predicted that requiring the Commission to invoke civil penalties in every
‘case would result in an awkward enforcement procedure. It was added that
each civil penalty was reviewable by the Commission through the hearings
process. On ‘the other hand, Mr. Bolton contended,the Director is guided by
Commission policy and could be expected to employ the civil penalty schedule
in a manner consistent with the Commisgion's wishes.

Commissioner Somers said his suggestion did not flow from any doubt as
to the ability of the Director to take appropriate action. Hisg concern
was, on the other hand, based on the apprehension to industry the existence
of such a regulation might cause. He noted that the Legislature had con-
templated eliminating the entire noise control program in its last session.
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This had resulted, he said, from much testimony indicating that, in light of
the new technology and limited measuring capabilities, industry found noise
requlations more threatening than other areas of environmental control.
Commissioner Hallock disagreed that the Legislature was dissatisfied with
the noise program in general. She stated that, while there might be the
feeling that some types of industry should be exempt, it was her under-
standing that the Legislature supported the general concept of noise control
and wished the program to be conducted effectively. Commissioner Somers
agreed that the Legislature wanted a noise control program. He felt,
however, that the legislative intent was for the program, in its initial stages,
to stress cooperation rather than enforcement.

Mr. Bolton noted that the Department had a limited budget and could
conduct enforcement activities with regard to relatively few noise sources..
lie added, however, that the staff would be in a very tenuous position trying
to gain compliance with standards whose violation would not be followed by
enforcement. action.

Commissioner Phinney stated that, in her opinion, the Department Director
had never been too free handed in the imposition of c¢ivil penalties and could
be trusted to continue exercising good judgment.

In response to Commissioner Crothers' inguiry, Mr. Bolton reported that
since the incepticn of the civil penalties provisions in other areas {1972},
the Department had imposed approximately 20 civil penalties.

Commissioner Crothers expressed his opinion that to galn effective
cooperation, the staff should be equipped with a civil penalty option.

Mr. James Lee of the Oregon Environmental Council, addressed the
Commission. He stated the Council to be in support of the staff's proposed
rulc on civil penalties for noise viclations. In his opinion, the proposal
was a fair one and was needed. Mr. Lee added that enforcement of noise
standards for commercial operations in wilderness areas should be taken
as seriously as other aspects of noise control.

Commissioner Hallock said she supported the Director's authority to impose
civil penalties because she felt the Commission could not function efficiently
in such a task. Chairman Richards agreed, stating that. the Commission should
confine itself to policy making and appellate functions.

Commissioners Phinney and Crothers agreed that it might be well for the
Commission to state as a matter of policy the intention that the Director
impose civil penalties sparingly and only after voluntary compliance has
proved not to be forthcoming. Commissioner Crothers was of the view that this
statement should be reduced to writing.

Commissioners Hallock, Richards and Phinney agreéd that the language in
Subsection (2), "contributes to, or threatens,” should be modified. Commissioner
Phinney stated the diction was perhaps the problem and offered alternate
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suggestions. She cautioned, however, that she supported the drafting of a rule
which would allow the staff to take preventive measures as well as abatesment
measures. Commissioner Richards agreed.

Commissioner Somers suggested that the Commission discussion so far had
given ample notification to the Director of the Commission's wishes with
regard to imposing civil penalties. He felt that the Commission
might go ahead and act on the rule presently. It was his view that the language
"contributes to, or threatens,” should be removed entirely.

Mr. Underwood stated that "or probably cause," was a term with which
the courts would be comfortable and which would provide for the preventive
measures of concern to Dr. Phinney.

Expressing his view that the staff should not concern itself with activities
which merely threaten a noise violation, Commissioner Somers MOVED that the
proposal be adopted with the words "contributes to or threatens," deleted from
paragraph (2). His motion died for lack of a second.

‘Mr. Bob Robertson, Medford attorney, addressed the Commission with his
concern that the aggrieved party be granted every possible right to hearing
prior to the imposition of civil penalties. He noted that a growing number
of people were becoming weary of governmental intervention in their lives.
Commissioners Somers and Richards explained to Mr. Robertson that any penalty
assessed by the Director would be subject to hearing before the Commission
and that in such hearing, the Department would bear the burden of proof that
its action had been correctly taken. Commissioner Somers suggested that Mr.
Robertson be provided with a copy of the agency's rules governing the hearing
process in order that he might review them and decide if he would petition
for amendment of them in any fashion.

_ It was MOVED by Commissioner Somers and seconded by Commissioner Crothers
that the matter of rule adoption of a c¢ivil penalty schedule for noise
violations be tabled until the next regular Commisslion meeting with the record
to be held open for an additional ten days for comment. The motion, receiving
the favorable votes of Commissioners Phinney, Crothers, Hallock, Somers and
Richards, carried.

VARIANCE EXTENSION REQUEST: UNICN CIL OF CALIFORNIA

Mr. Jack Payne of the Department's Air Quality Program presented the
staff report.

Tt was the Director's recommendation that the Commission find that
strict compliance with Oregon Administrative Rules {(0OAR) Chapter 340,
section 22-010(2) is presently not feasible and that the Commission grant
Union 0il Company of California and its distributors and users of residual
fuel ©0il an extension of their present variance from the Department Rules,
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OAR Chapter 340, Section 22-010(2) pertaining to sulfur content of residual
fuel oil until December 31, 1975 subject to the following conditions:

1. The maximum sulfur content of the residual fuel oil to be sold,
distributed or used will not be more than 2.5% sulfur by weight.

2. Union 0il shall continue to submit to the Department a report
containing sulfur analysis and quantity of each shipment of
residual fuel o0il scld or distributed‘in the state on a gquarterly
basis. . ' : :

3. After January 1, 1976, all residual fuel oil delivéred in the
State of Oregon by Union 0il Company shall comply with OAR Chapter
340, section 22-010.

4. Union 0il and its customers shall be exempted from the December 31,
1975 termination of this variance extension for the length of time
necessary to use up their individual supplies of residual fuel oil
contained within the State of Oregon and received from Union 0il
prior to January 1, 1976.

It was MOVED by Commissioner Somers and seconded by Commissioner Hallock
that the Director's recommendation be approved. The motion was carried.

Voting in favor of the motion were Commissioners Phinney, Crothers, Hallock,.
Somers and Richards.

STAFF REPORT: FIELD BURNING PROGRAM

Mr. Scott Freeburn, head of the Field Burning Program addressed the
Commission. He reported that approximately a third of the allocated acreage
had been burned to date. Twenty-seven percent of the total allocation in
the north valley and thirty-three percent of the total allocation in the
south valley had been burned, he specified. The program was approximately
one quota behind in the south wvalley, he explained. He felt progress was
generally in aligmment with that of previous years. o

In response to inguiry by Commissioner Somers, Mr. Freeburn reported
that approximately 135 complaints had been received of which approximately
100 were from Eugene. He added that, despite the complaints, the season
had progressed quite well with regard to avoiding smoke over Eugene. He
reported one bad day over Salem had resulted in 28 complaints from that
area. Some 20,000 acres had been burned on that day, he stated.

On two occasions, Mr. Freeburn noted, slash burning operations had
caused undesirable smoke conditions over Corvallis and Salem. Commissioner
Fhinney said that,on the occasion involving Corvallis,inquiry to the
Corvallis fire department yielded the explanation that field burning was
at fault. Mr. Freeburn acknowledged there had been some difficulty in

communications in this respect. Corrective measures had been taken in
regard to this problem, he stated. '
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Noting that long range weather forecasts were only marginally useful
to his program, Mr. Freeburn expressed to Commissioner Richards his hope
that favorable weather would allow some burning in October and, ultimately,
the burning of all allocated acreage.

RULE ADCOPTION: RULES REGARDING SUBSURFACE AND ALTERNATIVE SYSTEMS OF
SEWAGE DISPOSAL, INCLUDING NONWATER-CARRIED WASTE DISPOSAL FACILITIES

It was the decision of the Commission to defer consideration of a
petition for relief from the Jackson County Board of Commissioners until
such time as discussion and action on the current propcsals was undertaken.

Mr. Jack Osborne of the Department's Land Quality Program presented
the staff report. It was staff's conclusion that the proposed revision
and additions had evolved from several different avenues of comment and
evaluation, including proposals by the Citizens Task Force, a report by
Brown and Caldwell, testimony taken at several public hearings throughout
the State and review by professional staff, The staff further concluded
that 1975 Oregon Laws, Chapter 167 mandated the adoption of standards to
be applied to the installation of alternative systems and graywater waste
facilities at today's meeting. Finally, it was concluded that failure to
act promptly would result in serious prejudice to the publlc interest and
the interest of partles involved for specified reasons.

It was the Director's recommendation that the Commission enter a finding
regarding failure to act promptly for the reasons gset forth in the staff
report and adopt the proposals as temporary rules to be filed with the Secretar
of State and become effective September 1, 1975 and to continue as. permanent
rules after being published by the Secretary of State in the Administrative
Rules Bulletin. It was noted Attachment A of the staff report contained
corrections of errata whose adoption was recommended algso. Further, Mr.
Osborne stressed, many proposed changes in the rule as placed before the
Commission had evolved from the recent publlc hearings held throughout
the State.

' Mr. Osborne was unable to report whether septic tank approvals granted
by the Health Division prior to the Commizsion's jurisdiction over sub-
surface sewage contained expiration dates on them. Mr. Osborne suggested,
in some circumstances, the Health Division had operated under temporary
rules whose life would have been only 120 days. It was a possibility,
in his view, that certain approvals, under such temporary rules, might
lapse. He added that, in his understanding, specific approvals granted
pricr to Commission jurisdiction would have been granted under Health Division
rules and also under county ordinances. Mr. Osborne reported to Commissioner
‘Hallock that he was unaware of any time limit which had been imposed on
"feasibility statements" as granted prior to Commigsion jurisdiction.

Commissioner Somers asked for the staff's reaction to the possibility
that proposed section 71-015(8) (dealing with prior approvals) might be
amended to provide that permits could be based on prior approvals, if, in
a timely fashion, the owner of the subject property filed in the deed
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records a restrictive covenant concisely reporting that the permit was
based on a prior approval and warning that the system might fail. Such

a process, Commissioner Somers felt, would serve as constructive notice to
prospective buyers and/or lenders. Removal of the restrictive covenant,

he suggested, might be allowed upon the owner's demonstration of compliance
" with all existing rules for installation. This amendment could be accompanied
by a provision that, as in the case of any other system, a failing system
would have to either be repaired or abandoned. He suggested the section, as
amended, could be mailed to each of the title companies and lenders in the
State to insure their awareness of the situation w1th regard to these
approvals.

Mr. Osborne responded that Mr. Somers' suggestion would not meet the
demands of many large developers who would find such a proposal unacceptable
in terms of both financing and conforming to féederal HUD régulations.

Mr. Osborne added that Commissioner Somers' proposal and the current
prior approval rule both were subject to doubts as to their protection to
the buyer and the general public. Accommodation of the seller would tend,
in his view, to inure to the detriment of over-anxious buyers and/or the
public in general.

Commissioner Somers recognized Mr. Osborne's concerns but stated that,
in his opinion, these had to be balanced against the equities in favor of
persons who had obtained governmental approval for installations which now,
would not be honored under current rules. He added that, basically, adherence
to existing rules was merely considered assurance of the relative longevity
of a system which would ultimately fail in any event. The problem, in his
view, might be one of merely determining what should be the relative life
of a system. Even a noncomplying system, he suggested, still has a certain
chance of functioning properly. In the event of failure, he added,
it was still the Department's option to compel repair or abandonment of
the system to protect the public health and waters. In the interim,Commissioner
Somers stressed, those whose title was clouded by a restrictive covenant going
to the system could remove such cloud by attempting to install a complying
system, through the variance procedure or otherwise.

Commissioner Crothers suggested that the rule be drafted so as to
provide for the expiration of prior approvals where no permit application had
been filed by September 1 of 1975 and provide for their renewal if and when
the owner should come forward and agree to place in the deed of conveyance
a warning that approval was granted under previous rules and there was a
significant risk the system might fail. This, in his view, might reduce
substantially the number of prior approvals which the Department would

have to review between the present and 1980 (or whatever cuteff date might
be chosen).

Mr. Osborne agreed with Commissioner Phinney that a propasal such as
that of Dr. Crothers might still leave unnotified a buyer proposing to
purchase property adjacent to the property subject to prior approval.

It was noted that not all septic tank difficulties affected only the lot
wherein the system was installed.
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Mr. James Allison, a member of the Citizens Task Force and of the Cregon
Landowners Association, addressed the Commission. Mr. Allison expressed
general support of the proposals before the Commission and added his hope that
any errors or omissions which might occur in such a voluminous proposal will
be corrected through a piecemeal process in the future, rather than a year
and a half long revision effort such as had preceded the present proposals.

Asking for clarification of the rules, Mr. Alliscn inguired as to
whether definition (46) on page 7 and the "Rural Areas' provisions on
page 51, taken together, meant that a person in a rural area could apply
for a permit if, during the '75~'76 winter season, test holes on his
property showed no perched water table lasting for a period of 14 days or
more within less than 24 inches of the surface.

- Mr. QOsborne replied that Mr. Allison's understanding was correct.
He stated that not only in rural areas, but in . all areas, the test hole
would- have to show a water table perched within the 24 inches of the
surface for more than 2 weeks to disqualify the lot:. -He added that the
2-week period was chosen because soils scientists feel that at least 2
weeks of perched water is necessary to leave evidence of the water table
in the form of mottling.

Addressing himself to the "prior approvals" issue, Mr. Allison
stated that the task force, in the majority, was troubled by an arbitrary
-cutoff date for acceptance of applications based on prior approvals. 'He
noted there was indication that, in some counties, there was no record of
. land owners holding prior approvals. Mr. Allison recommended that the cut-
off date be extended until July of 1976 and that, in the interim, the -
- Department undertake to notify as many affected owners as possible. One
suggested manner of notifying all property owners was placing a "stuffer”
.in each tax statement mailed by the various county assessors.

Mr. Allison suggested the provision of a $75 fee for each site evaluation
might be tempered to provide that, where the site evaluations involve a sub-
division and the inspections can be made for the entire subdivision by the
gsanitarian in one trip, the fee should be $75 for the first lot and $25 for
each additional lot. He cited an instance wherein a subdivider had paid
gsome $1200 in site evaluation fees which involwved only one inspection trip

for the entire subdivision.

Mr. Alliso