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A G E N D A 

PUBLIC MEETING 

OREGON ENVIRONMENTAL QUALITY COMMISSION 
August 22, 1975 

~o'?m _ 6~2! ~u~ t!:'o'!'a!;: C,:o~n:t;y _ C'?u;i::t!;:o~s~, _ 1Q2~ §. ':!. _ 4:t:h _ A~e!:'u~, _ P'?r:t:l~n~, - O;se:;i:o!:' 

9:00 a.m. 

A. Minutes of June 27, July 10, and July 15 Commission Meetings 

B. June and July 1975 Progran1 Activity Report 

c. Tax Credit Applications 

AIR QUALITY 

D. Petition to Amend or Repeal Rules: Petition relating to Noise Standard 
for 1976 Diesel Vehicles 

E. Rule Adoption: 
1) Prevention of Significant (Air Quality) Deterioration; Temporary Rule 
2) Standards for Performance of New Stationary (Air Contaminant) Sources 
3) Emissions Standards for Hazardous Air Contaminants 

F. Variance Request: union Oil Company, Continuation to December 1, 1975 of 
Variance from Residual Fuel Oil Sulfur Limitation 

11: 00 a.m. 

G. Public Hearing: Proposed Rules Containing a Civil Penalty Schedule for 
Violation of Noise Emissions Standards 

LAND QUALITY 

H. Rule Adoption: Revisions and Additions to Administrative Rules governing 
Conventional and Alternative Systems of Subsurface Sewage Disposal 
Including Non-Water Carried Waste Disposal Systems 

I. Status Report: Metropolitan Service District of Portland; State Loan 
Requirements for Regional Solid Waste Management Plan 

J. Authorization to Conduct Public Hearing: Re Proposed Rules Pertaining to 
Management of Environmentally Hazardous Wastes 

WATER QUALITY 

K. Adoption of Policy on Log Handling in Oregon Waters 

L. Proposed Amendments to Regulations Pertaining to Deposit of Motor Vehicle 
Bodies and Accessories into Waters of the State to ·permit Construction of 
Artificial Fishery Reefs Using Discarded Tires, Pursuant to SB 944 

Note 1. Because of the uncertain time spans involved, the Commission reserves the 
right to deal with any item, except Item G, at any time in the meeting. 

2. The Commission will breakfast (7:30 a.m.) at the Trees Restaurant in 
the Portland Hilton Hotel. 



MINUTES OF THE SEVENTIETH MEETING 

of the 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

June 27, 1975 

Pursuant to the required notice and publication, the seventieth meeting 
of the Oregon Environmental Quality Commission was called to order at 9:00 a.m. 
on Friday, June 27, 1975. The meeting was convened in the Second Floor 
Auditorium of the Public Service Building, 920 s.w. Sixth Avenue, Portland, 
Oregon. 

Commissioners present included: Mr. B. A. McPhillips, Chairman; Dr. MoL_is 
Crothers; Dr. Grace s. Phinney, (Mrs.) Jacklyn L. Hallock, and Mr. Ronald M. 
Somers. 

Department staff members present included Mr. Kessler R; Cannon, Director; 
Mr. Ronald M. Myles, Deputy Director; and Assistant Directors Mr. E. J. Weathersbee 
(Technical Programs); Mr. Harold L. Sawyer (Water Quality), Mr. Kenneth H. Spies 
(Land Quality); and Mr. Harold M. Patterson (Air Quality). Counsel, Mr. Robert 
Haskins, and several other staff members were also present. 

SPECIAL BUSINESS 

Chairman McPhillips, addressing himself to a letter of resignation tendered by 
the Department Director, Kessler R. Cannon, asked the Commission members to vote 
on its acceptance. MOVING that the resignation be accepted, Commissioner Crothers 
noted that the State owed Mr. Cannon a great debt of gratitude. He commented that 
Mr. Cannon assumed the Directorship at a time of difficult circumstances and that 
he had performed an excellent job. He opined that it was his belief that the 
Department had enjoyed an extraordinarily successful legislative session in a period 
when many were predicting the Legislature would "gut" the Department. He noted that 
nothing of the kind occurred, that in fact the DEQ came out with added responsibilities 
and duties. Commissioner Crothers attributed a great deal of this to the abilities 
of Mr. Cannon. He stated that he personally wished to express his gratitude for 
the job done by Mr. Cannon. 

It was seconded by Commissioner Hallock and carried that the Commission 
accept the resignation of Mr. Cannon as the Director of the Department. 

Chairman McPhillips expressed his personal appreciation for the job 
Mr. Cannon had done and the pleasure he had felt in working with him for the 
limited time Mr. Cannon was with the Department. 

Mr. Cannon thanked the Commission for his rewarding tenure, noting that he 
had greatly enjoyed his association with the Commission, the Department, the 
Legislature, and the people of Oregon. Mr. Cannon opined that he left an 



- 2 -

excellent staff with the Corrunission and that the Department was a better 
Department in structure and posture than it was when he assumed the Director
ship. He indicated that he was very pleased with the record of the Department 
in the last 15 months. 

Chairman McPhillips, noting that it would be appropriate to elect a new 
Director of the Department in line with the Governor's recommendation asked for 
the nomination of Mr. Loren (Bud} Kramer& It was MOVED by Dr. Crothers, seconded 
by Conunissioner Hallock and carried that the Commission approve Mro Loren Kramer 
as Director of the Department of Environmental Quality, effective July 1, 1975. 

MINUTES OF THE MAY 23, 1975 COMMISSION MEETING 

There being no comments or corrections to the minutes of the May 23, 1975 
Commission meeting, Chairman McPhillips indicated they stood approved as received~ 

PROGRAM ACTIVITY REPORT 

Mr. Ronald Myles, Deputy Director of the Department, presented the Program 
Activity Report. It was MOVED by Commissioner Somers, Seconded by Commissioner 
Hallock and carried that the Department's May, 1975 Program Activity Report 
receive confirming adoption by the Commissione 

1'AX CREDIT APPLICATIONS 

It was MOVED by Commissioner Somers, Seconded by Commissioner Hallock, and 
carried that the Commission approve ten tax credit applications as recommended 
by the Director and set forth in distributions to the Commission. The applications 
wen' numbered as follows: T-644, T-645, T-646R, T-649, T-650, T-651R, T-660, 
'l'-GGl, T-6G2, and T-663. 

With regard to T-646R, Commissioner Phinney asked if the BRM Company, 
Industrial Wastes, handles other industrial wastes· in addition to straw. 
Mr. Ernie Schmidt of the Department's Solid Waste Program replied that the 
company does handle other industrial wastes but he added that the equipment 
claimed in the tax credit application handles only straw activitiese 

PUBLIC FORUM 

Mr. Bill Van Dyke of the Oregon Student Public Interest Research Group 
(OSPIRG) addressed the Commission. He said preliminary research results 
indicate problems with the Department's procedures for dealing with the land 
use impacts of federal sewerage construction grants, noting that these grants 
have the potential for an enormous impact on land use patterns in this state .. 

Mr. Van Dyke explained that the current procedure, as now followed by the 
Department, to insure that projects comply with land use provisions, is to 
require county commissioners to submit a general statement that their sewerage 
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project meets provisions of the county Comprehensive Plan and State-wide Land 
Use Goals and Guidelines. He objected that such procedure does not require 
specific findings on individual goals and guidelines or on the comprehensive 
plan showing that the project does, in fact, comply with these requirements. 

Mr. Van Dyke contended that specific findings are important for two 
reasons: (l) Oregon law requires the Department of Environmental Quality to 
carry out its programs which affect land use in accordance with Oregon's land 
use laws, goals and guidelines and (2) counties will be reviewing their 
comprehensive plans to bring them into compliance with state-wide goals and 
guidelines over at least the next year. Until the end of this review, Mr. Van 
Dyke noted, there would be insufficient assurance that counties have taken 
state-wide land use goals into account in their comprehensive plans. He went 
on to say that the blanket statement of compliance now required does not assure 
that the county commissioners have taken a new and detailed look at their 
comprehensive plan and statewide goals and guidelines in evaluating their 
sewerage projects. Thus, Mr. Van Dyke contended, the Department of Environmental 
Quality does not receive enough information to say with assurance that a given 
project complies with state laws, goals and guidelines. This responsibility 
he contended, it clearly has under ORS 197.180. 

On behalf of OSPIRG, Mr. Van Dyke urged the Commission to adopt a rule, 
under Ors 468.020(1) which authorizes the commission to adopt rules and standards 
it considers necessary to perform functions vested in the commission by law, 
requiring counties to submit such specific findings. Requiring specific 
findings would assure that all counties follow this procedure, he contended. 
The requirement could provide added protection against problems later in the 
project process similar to those in the South Medford project, he suggested. 
Then, he reported, a petition to the LCDC for review of the land use implications 
of the project after EPA had awarded a construction grant to the Sanitary 
Authority was dismissed only after the City of Medford, Jackson County, and 
the Sanitary Authority made arrangements for meetings to work out their problems. 
Finally, Mr. Van Dyke opined, it would provide the Department of Environmental 
Quality with some information to use in evaluating its sewerage program for 
compliance with statewide goals and guidelines as the law requires. 

Mr. Van Dyke stated that OSPIRG would support a request from the Director 
of the Land Conservation and Development Commission to the Department, asking 
for one month's deferral on the Projects List to allow for a meeting 
to evaluate the land use impacts of the projects. 

!:!.!'..!..~Delaney addressed the Commission on behalf of the Honeywood Park 
Homeowners Association. He described Honeywood Park as a_ "mini subdivision" 
in the South Portland area. He stated that the subdivision is bordered on 
the south and east sides by Beaverton Creek, with the Aloha sewage treatment 
plant just across Beaverton Creek at the east end of Honeywood Park. 

Mr. Delaney detailed two areas of concern to the homeowners: (1) Beaverton 
Creek is polluted, runs gray-blue to bluish black, gives off offensive odor, and 
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floats solid forms of pollution; (2) the odor from the Aloha sewage treatment 
plant is continual and offensive& 

According to Mr. Delaney, as far back as one year, inquiries were made 
as to these conditions to various agencies including the Department. He 
reported that assurances were given of plans (some being implemented) that 
would alleviate these problems. With the plans completed, Mr. Delaney 
contended, the problems exist to the same degree, if not greatero 

Chairman McPhillips asked Director Cannon for a staff report to the 
Commission to see what steps could be taken to alleviate the situation 
described by Mr. Delaney. Mr. Cannon replied that it would be done. 

SEWAGE WORKS CONSTRUCTION GRANT PRIORITY LIST FOR FISCAL YEAR 1976. 
REPORT OF HEARING RESULTS AND DIRECTOR'S RECOMMENDATION 

Conuuissioner Somers informed the Conunission of a request from the Land 
Conservation and Development Commission that this matter be delayed in order 
to allow them time to comment. He MOVED that the matter be tabled until 
July 10, 1975. Commissioner Hallock seconded the motion. 

Commissioners Somer and Hallock asked Mr. Sawyer what the effect of the 
delay would be. Mr. Sawyer replied that the primary concern in delay would be 
that many projects would be delayed even further from the initial steps 
necessary to develop information to determine wher~ there is a conflict with 
the l'lan. He opined that some projects would be delayed and that others 
already under way would be stopped. 

Referring to Beaverton Creek, Mr. Sawyer stated that one of the projects 
on the list was the Rock Creek Sewage Treatment Plant and the interceptor lines 
to serve that area. That project was at a very critical stage, Mr. Sawyer 
stated. Failure to adopt the list, he added, could potentially delay the 
project for a year or more in completion. 

Commissioner Somers questioned how ten days could have such an effecto Mr. 
Sawyer contended that the pr:oject was running on a critical path construction 
schedule and that timing of construction in rel·ation to the weather could 
cause such an effect. 

Commissioner Crothers questioned the advisability of adopting a list which 
rnust be forwarded to EPA, but wh.ich is still subject to some revision after meeting 
with LCDC. Mr. Sawyer replied that the list could be revised by the Commission 
after a hearings processQ Commissioner Crothers expressed concern about delaying 
any proper construction and asked Mr. Sawyer whether it would be possible to 
presently adopt the list and .arrange a subsequent hearing on possible revisionso 
Mr. Sawyer replied that this was possible. He explained that procedurally 
any project can be stopped where there is a definite concerno The question, 
as Mr. Sawyer stated it, was whether to delay all projects due to concern 
over some~ 
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Commissioners Hallock and Phinney questioned whether it was more disruptive 
to tentatively adopt and look forward to a lengthy and complicated hearing 
process or to postpone adoption for 14 days. 

Commissioner Hallock questioned whether the Department had a list of those 
projects with a land use problem or could put one together in 14 days. In 
response, Mr. sawyer explained that the Depart..ment had prioritized identified 
problems and needs. He stated that the way the projects relate to land use 
planning is a question each applicant must answer before receiving a grant. 

Under new EPA rules which go into effect July 1, he added, no work can be 
done which is eligible for reimbursement. Each must have a grant on the 
project's preliminary planning phases. He recalled that, in the past, grants 
were only awarded with the commencement of the construction phase. Without 
this list's adoption, he noted, the initial steps could not be taken. Many 
of the Department's projects are in this first step planning project, he reported. 

Commissioner Somers argued the value of the Commission's being certain 
of its direction before any action is taken. 

Commissioner Somers MOVED to postpone consideration until the 10th of July. 
This motion was seconded by Commissioner Hallock and carried by the Commission. 
Commissioner Crothers voted against it. 

!:!E..:..!!:.. Christopher Minors, attorney for the Southwest Lincoln County 
Sanitary District, reported that the District was ready to break ground on 
the project and endorsed the reduction in the contingency fund which would 
allow the project's inclusion on the list. He cautioned that each day of 
delay costs an estimated $600 increment in construction expense and urged the 
Commission not to delay beyond July 10. 

Ms. Carolyn Wright of the Oregon Clean Water Project supported the decision 
to postpone adoption of the Prioritization List. 

Commissioner Hallock was concerned that the suggestion of OSPIRG might 
prove too cumbersome for the counties and asked that a less complex approach 
be considered. 

The Commission members assured Mr. Cannon that their wish was to have the 
Department Staff meet with representatives of the Land Conservation and 
Development Department during the postponement. 

WATER QUALITY PROGRAM STRATEGY FY 1976 

!:!E..:.. Harold Sawyer presented the staff report, pointing out that an annual 
State Water Strategy for review by the Environmental Protection Agency was 
requisite to continued federal funding of the Water Quality Program. He listed 
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the three most visible priorities as lying in the areas of Construction of Sewage 
1I'reatrnent facilities, efficient permit processing and source moni taring, and 
progress in Area Wide (208) and River Basin planning. 

Priorities in the use of staff time were said to be an important aspect 
of the strategy@ The Prioritization List, whose consideration had been postponed, 
he explained, would, when adopted, be part of the Strategy. 

In response to inquiry by Commissioner Somers, Mro Sawyer expressed the 
view that the Commission might well give conceptual approval to the proposed 
Strategy, such approval to include the Prioritization List as it is finally 
adopted on July 10. 

In response to inquiry from Commissioner Phinney, Mro Sawyer explained that 
the Area Wide Waste Treatment Management Planning under Section 208 of the Act 
included planning directed at point source problems as well as non-point sources. 
He lamented the abatement emphasis in the federal program which precluded needed 
preventive measures in many instanceso 

It was MOVED by Conunissioner Somers, seconded by Commissioner Phinney, 
and carried that the Director's recommendation be adopted as set forth in the 
staff report. 

EXECUTIVE SESSION 

The Conunission went into Executive Session to discuss matters of pending 
litigation. 

PUBLIC !!EARING: 

PRIORITY CRITERIA FOR AIR CONTAMINANT PERMITS IN LIMITED AIRSHEDS 

Presenting the Staff Report, Mr. John Kowalczyk of the Department's 
Air Quality Program drew attention to minor changes the proposed rule had 
undergone since its initial publication$ He reported that discussion with 
the Governor's Office, Multnomah County, and the City of Portland had led to the 
question of 11 Community Benefits11 as a desirable criterion. It was suggested that 
any Air Contaminant Discharge Permit in a limited airshed might await the previous 
granting of a Conditional Use Permit by the appropriate agency to insure that the 
project's community benefits had been reviewed in the latter forum. Also, he 
said, early notice to other agencies that an application is subject to the 
proposed rule would allow them to address the Commission prior to permit issuance. 

Due to the issues discussed above, Mr~ I<owalczyk reported, the Director's 
recommendation was to postpone adoption of the proposal until appropriate 
amendments could be drafted and placed before the Commission. 

Mr. Martin Crampton of the Multnomah County Planning and Development 
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Conunission spoke in behalf of County Conunissioner Don Clark. He stressed the 
importance of land use and economic vitality as considerations which should 
precede issuance of a permit under the proposalso This Community Benefits 
aspect, he suggested, could be implemented by the requirement of adherence to 
land use standards as reconunended by the appropriate local planning and 
development authority. He suggested that the Columbia Region Association of 
Governments (CRAG) could act as such a local authority in the Multnomah County 
urea, giving recommendations for the Department to consider prior to the 
issuance Of a permit. CRAG was considered appropriate, he said, because pollution: 
follows the confines of the airshed and is not confined to any of the lesser 
local boundaries within CRAG jurisdiction. He urged the Conunission to call upon 
CRAG for steps to implement his suggestion. 

In response to inquiry by Conunissioner Crothers, Mr. Kowalczyk, noting 
that no pending permits would be affected by the rule at the present time, 
suggested that delay in the adoption of the rule would pose no serious problems 
to the Department. 

~ Rich Owings of the Port of Portland objected to the proposed rule as 
insufficiently protective of the economic stability of industry in the Port area. 
He contended that the rule, as proposed, would require the Department to process 
permits in the order of their completed applications, giving incentive for a 
rush of applications. He urged that Conununity Benefits be given more solicitude 
and preferential treatment be given existing sources. He questioned the Staff 
Report as indicating the Conunission might not have jurisdiction to consider 
these aspects of the sources applying for permits. 

Mr. Owings said the Port recognizes the need to integrate regional 
considerations of both air quality and land use. He agreed that CRAG would be 
a beneficial forum for all concerned agencies to effectuate this integration. 
He contended that, once criteria for development were agreed upon, these could 
include the Department's prioritization of permit applications in limited airsheds. 

lie urged adoption of a priority rule which incorporates concern for the 
aforesaid Conununity Benefits of the applying source. 

Conunissioner McPhillips asked what duration of postponement would be 
necessary to draft a proposal based on the Conununity Benefits concerns 
expressed. While Mr. Cannon thought that CRAG might well be given thirty days 
in which to respond and give indication of the necessary time, Mr. Owings 
suggested that a rule could be adopted with reference to the desired criteria 
first. This, he said, would put the onus on the affected agencies to promptly 
develop criteria. Conunissioner McPhillips was of the view that thirty days post
ponement, of itself, should provide sufficient stimulus for the concerned agencies 
to provide suggestions for the rule. 

Mr. Cannon noted that there were several alternatives for the implementation 
of the Conununity Benefits assurances desired but added that opinion of Counsel 
was in order to determine the extent of the Conunission's authority along such a 
dimension of regulatione 
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Conunissioner Crothers, noting the Commission's desire to see local 
planning agencies play a role in allocating the limited future development 
of the affected airsheds, MOVED that the matter be deferred for consideration 
at the Corrunission 1 s regUlar July meeting and that, in the interim, a response 
from CRAG be requested with ~egard to the testimony given. Commissioners 
Somers and Phinney seconded the motion which was subsequently carried. 

RULE ADOPTION: RULES PERTAINING TO REGULATION 2E:_ SUBSURFACE SEWAGE SYSTEMS 

Mr. Jack Osborne of the Department's Subsurface Sewage program presented 
the staff report, recalling that the proposed rules recommended by the Citizen's 
Task Force on Subsurface Sewage had been previously before the Commission and, 
with the excep'tion of the "prior approvals" rule, deferred until the present 
1neeting. 

It was presently the Department's intention, he reported, to further defer 
action on most proposals until, after statewide hearings, the rules, along with 
amendments mandated by the legislature (SB 34 and SB 297) could be proposed for 
i1ermanen t adoption. 

In the interim, Mr. Osborne explained, there was a need for certain temporary 
rules to take effect immediately. These, he reported, dealt with regional 
differences, fee schedules, and variances. 

Commissioner McPhillips questioned the advisibility of adopting rules on a 
piecemeal action and continual amending has an unsettling effect on industry and 
the public. 

Commissioner Phinney stressed the need to adopt the amended fee schedules in 
order to avoid the recurrence of financial difficulty due to insufficient fee
yenerated revenuee 

Commissioner Crothers expressed concern that variance rules would be needed 
imrnediately ~ Mrs Osborne concurred, reporting that the variance law was currently 
in effect. He reported that the Department, upon passage of the rules, would 
immediately appoint acting variance officers to act on applications expected to be 
forthcoming very soon~ 

Mro Cannon pointed out that requests for temporary rules were necessarily 
piecemeal where needed to implement new emergency legislative measures to serve 
the public as quickly as possible. 

Mr. William H. Doak, Soils Scientist and Land Use Consultant, suggested that 
the Corrunission amend-u'ie proposed rules to afford reduced fees to parties who 
retain a registered sanitarian or engineer to present detailed plans for govern
mental review. This, he contended would alleviate the inequity wherein those 
seeking prompt action were required to hire private services and pay, as well, 
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for review by governmental sanitarians. He suggested that this would cut down 
on administrative time spent by the agencies~ Twenty-five dollars for review and 
$25 for inspection were suggested as reasonable fees for those submitting 
detailed plans hired in the private sector. Mr. Doak added that the agencies, by 
this method, would not relinquish any of their control or ability to protect the 
public interesto 

Commissioner Somers questioned whether there was adequate regulatory 
assurance of the competency of the licensed sanitarians and engineers to make 
such a suggestion advisableo 

Mr. James Allison, of the CTF urged the Commission to adopt the temporary 
rules on variances so as to take maximum advantage of the building seasono He 
reasoned that any imperfection in the temporary rules could be remedied at the 
time they are superseded by permanent rules, which, in turn, could be the 
subject of continuing ref inemento 

Mr. Steven F. Boedigheimer, of the Jefferson County Health Department 
endorsed the proposal with regard to regional differences as an adequate rule 
which had been needed by those in certain eastern Oregon areas. 

Mr9 Tam Moore, Chairman of the Jackson County Board of Commissioners, 
addressed the Commission with support for the proposals, pointing out that any 
infirmities could be remedied when permanent rules are consideredo He mentioned, 
as one minor area of concern, the possibility that the rules, going beyond 
statutory authority, could be interpreted to extend variances to pit privies. 

Referring to the Staff Report, Commission Somers MOVED that Clatsop County 
be added to the list of counties in Proposed OAR 72-015(4) to charge fees other 
than as set forth in 72-915(1) and that, with this addition, the Proposed 72-010 
and 72-020 of OAR, Chapter 340 be adopted as temporary rules in accord with the 
Director's recommendation and that the remaining proposals be tabled until July 10, 
1975. The motion was seconded by Commissioner Hallock and carried, with 
Commissioner Crothers voting against the same.. He expressed disagreement with 
further delaying action on the variance rules. 

CONSIDERATION OF ADOPTION OF MORATORIUMS ON NEW INSTALLATION OF SUBSURFACE - ---SEWAGE DISPOSAL SYSTEMS IN CERTAIN AREAS 

Mr= Peter W .. Mcswain, Hearing Officer, presented the staff report resulting· 
from s;;;eral public hearings in the areas of moratoriums being considered in 
Josephine, Douglas, Benton, Linn, and Columbia Counties .. It was the Director's 
recommendation, he reported, that all areas subject to a temporary moratorium by 
Commission action on May 23, 1975 be subject to a permanent moratorium with the 
exceptions of the Fruitdale-Harbeck area of Josephine County, the Deerhaven 
Heights subdivision of Benton County, and the Foster Midway area of Linn County. 
With regard to the former two exceptions, it was reconunended that the Conunission 
immediately lift the moratoria. With regard to the latter area, no action was 
reconunended as another hearing in the area was felt desirable prior to action. 
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Conunissioner Somers expressed concern that, in light of Supreme Court 
holdings regarding zoning variance notice requirements, it might be improper 
to impose a permanent moratorium in any area before first giving notice and 
opportunity to be heard by personal service upon each and every affected 
property owner. 

Mr. Mcswain acquiesced in this concern, adding that, should the Commission 
decline to invoke permanent rnoratoria where recommended, it might be desirable 
to give immediate relief to those areas where hearings had indicated the local 
government and residents felt no moratoria were needed. He specified Deerhaven 
Heights and the Fruitdale-Harbeck areas. 

Mr. James Pomajevich, an attorney representing several property owners in 
Deerhaven Heights, assured the Corrunission that he had indication that virtually 
all of the residents of the Deethaven Heights area were adequately informed of 
the hearing by word of mouth and through the media. He urged the Commission to 
irrunediately lift the subject moratorium. 

Commissioner Somers having withdrawn a motion to defer act~on on the 
moratoria until hearings preceded by personal notice were held; Commissioner 
Crothers MOVED that the Director's recorrunendation be adopted after amendment 
to read as follows: 

l) Remove Deerhaven Heights from those areas subject to temporary 
moratoria by Commission action of May 230 

2) Authorize and instruct the Department to conduct another public 
hearing in the Foster-Midway area of Linn County to determine the 
advisability of a permanent rnoratoriumo 

3) Repeal, by permanent rule and by order of ORS 468.685, the moratorium 
in Deerhaven Heights and in the Fruitdale-Harbeck areas. 

4) Continue intact the remaining moratoriao 

'!'he motion was seconded by Commissioner Phinney and carried .. 

WILLAMETTE INDUSTRIES, SWEET HOME: AUTHORITY TO CONDUCT ONE-TIME, THREE DAY 
BURNING OF DEMOLITION MATERIALS 

Mr. Frederick Skirvin of the Department's Air Quality Program presented the 
staff report and accompanying Director 1 s recommendation that the proposed burning 
be authorized by the Corrunission. 

It was MOVED by Commissioner Somers, seconded by Commissioner Hallock, 
and carried that the Director's recommendation be approved~ 
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STATUS REPORT: FIELD BURNING 

Mr. Cannon noted that the Governor had stated to the press his intention 
to sign SB 311 (field burning legislation). 

Mr. Richard Vogt of the Department's Air Quality program reported that, 
in anticipation of the legislation, the staff had prepared registration forms which 
the Seed Council was now distributing to the fire marshalls so that acreage could 
immediately be registered. It was noted that July 10, the soonest date when a 
temporary rule could be adopted, was also the latest day on which the Commission 
could act to consider acreage allocationso Commissioner Somers felt it 
appropriate for the Commission to ratify staff's action in setting a public 
hearing for July 10 in the matter of findings regarding acreage allocation. 

The Commissioners were given a staff report outlining the list of persons 
contacted by staff with regard to the new legislation, the proposed rule 
revisions, and the direction in which the staff was moving to implement the 
legislation. 

Conuuissioner Somers inquired as to the degree to which the Department, in 
management of field burning, was availing itself of the most sophisticated 
services of the Uo So Weather Bureau& 

Mr. Harold Patterson of the Air Quality Program noted that some of the 
weather stat.ions were expanding and additional services, such as reports from 
Coast Guard flights, were being worked into the Smoke Management Plan. 

Emphasizing the value of employing fully all of the services available, 
Commissioner Somers asked Mro Doug Brannock, the Department's meteorologist, 
whether hourly reporting on ba~tric gradients at surface level, winds aloft, 
and other charting such as that available to pilots were being used by the 
Department. Mr. Brannock replied in the affirmative, adding that the hourly 
teletyped reports were received in the Department's offices and that the 
Department avails itself of every piece of information the Weather Bureau has 
to offer, including mapping activities conducted by computer from Suitland., Maryland. 
On burning days, he reported, he personally visits a weather station in either 
Eugene or Salem before burning is permitted~ 

Conunissioner Somers noted that record keeping was desirable to explain the 
Department's actions where inaccurate forecasts cause smoke to be carried into 
populated areas, such as happened in Eugene last season. He asked if it would 
be advisable to have figures on the past accuracy of the wind forecasts as part 
of the information to be used in determining the acreage allocation appropriate 
for the year. It was important, he stated, to insure the people affected by the 
s1noke inanagement program that every available scientific techniqu~ was being 
employed and to let them know that, despite this, a percentage of failure would 
occur. 
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Mr. Cannon held out the possibility that the Department's track record 
might exceed that of the Weather Bureau where smoke management was concerned .. 
Mr. Brannock added that, on the worst day of field burning pollution in Eugene, 
last year, he had· not been satisfied with the weather bureau's forecast but had 
acquiesced in it anyway.. Commission Somers expressed some puzzlement as to 
how the Department could improve upon the Weather Bureau in predicting winds .. 

It was Chairman McPhillips' notion that the Commission and staff had exhausted 
the weather as a topic of conversation .. 

Conunissioner Hallock was assured by Mr. Vogt that the O. S. U. "Report on 
Alternate Year Burning" would be available at the July 10 meeting. 

It was MOVED by Commissioner Somers, seconded by Commissioner Hallock, 
and carried that the Director's recommendation be adopted and that the 
Commission convene a special July 10 meeting to implement its duties under 
SB 311. 

It was MOVED by Commissioner Somers, seconded by Commissioner Phinney, 
and carriE~d ~the Commission retain Mre Cannon for two months as a consultant 
at full salary. 

There being nothing further, the meeting was adjournede 



Robert W. Straub 
GOVERNOR 

ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET"' PORTLAND, ORE. 97205 "' Telephone (503) 229-5696 

Joe.B. Richards MEMORANDUM 
Chai rrnan , Eugene ~-'-"-'--"--"'-=--=-~ 

GRACE S. PHINNEY 
Corvallis. 

JACKLYN L. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

''11 

To: Environmental Quality Commission 

From: Di rector 

Subject: Agenda Item B, August 22, 1975, EQC Meeting 

June and July 1975 Program Activity Reports 

Discussion 

Attached are the June and July 1975 Program Activity Reports. 

Recommendation 

It is the Director's recommendation that the Commission give 
confirming approva 1 to the Department's p 1 an/permit action for 
June and July 1975. 

PWM:vt 
8/18/75 
Attached 

LOREN KRAMER 
Di rector 

-



DEPARTMENT OF ENVIRONMENTAL QUALITY 

Technical Programs 

Plan and Permit Actions 

June, 1975 

Water Quality Program: Page 

76 - Plan Actions Completed 1 

39 - - - - Plan Actions Pending 7 

159 - - - - Permit Actions Completed 12 

104 - - - - Permit Actions Pending 21 

Air Quality Program 

8 - - - - Plan Actions Completed 24 

28 - - - - Plan Actions Pending 25 

96 - - - - Permit Actions Completed 29 

346 - - - - Permit Actions Pending 36 

Land Quality Program 

14 - - - - Plan Actions Completed 39 

7 - - - - Plan Actions Pending 41 

22 - - - - Permit Actions Completed 42 

147 - - - - Permit Actions Pending 44 



Plan Actions Completed (76) 

Water Quality Program 

June, 1975 

Municipal Sewerage Projects (60) 

County 

Multnomah 

Multnomah 

Marion 

Marion 

Jackson 

Jackson 

Lane 

Lane 

Lane 

Josephine 

Douglas 

Washington 

Washington 

City and Project 

Sandy - Sludge Concentration 
Equip. 

Portland - Gertz-Schmeer Proj. 
Addendum No. 3 to each of 3-
schedules 

Salem (Willow I,ake) - 12th & 

Lewis St. S.E. Sewer 

Silverton - Grant St., Eureka 
St., & Fiske St. Sewers 

BCVSA - C.O. #1, Sch. B Int. 
Project 

Date of 
Action 

6/3/75 

6/6/75 

6/10/75 

6/10/75 

6/12/75 

Ashland - c.o. #4 STP Project 6/12/75 

Springfield - 1st Addn. Thurston 6/12/75 
Park Sewers 

Springfield - 5th Addn. Beau Mont 6/12/75 
Sewers 

Springfield - Oregon St. Sewer 6/12/75 

Cave Junction - Illinois Valley 6/12/75 
School Sewer 

Canyonville - Harrison St. Sewer 6/12/75 
Extension 

USA(Rock Cr.) - Equip. Purchase 6/13/75 
Documents 

USA(Fanno) - Drake Dev. Sewers 6/13/75 

1. 

Action 

Provisional 
Approval 

Approved 

Provisional 
Approval 

Provisional 
Approval 

Approved 

Approved 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 



Municipal Sewerage Projects (Continued) 

County 

Benton 

Marion 

Douglas 

Clatsop 

Jackson 

Multnomah 

Washington 

Douglas 

Coos 

Marion 

Washington 

Jackson 

Josephine 

Josephine 

Curry 

Clatsop 

Washington 

Date of 
City and Project Action 

Corvallis - 13th St. & Walnut 6/13/7 5 
St. Sewers 

Salem (Willow) - Keizer S.D.; 6/16/75 
Chema":•la Estates Sewers 

North Umpqua S.D. - Saddle 6/17/75 
Butte Mobile Manor #3 Sewer 

Warrenton - East Warrenton Sewer 6/17/75 
Extensions 

BCVSA - Mason Way Sewer 6/17/75 

Portland - Johns Landing Sewer 6/17/75 
Extension 

USA(Aloha) - Fiddstone - Phase I 6/17/75 
Subdn. Sewers 

Sutherlin - Cascade Estates 6/19/75 
Subdn. Sewers 

Eastside - Vanderhoof', Addition 6/19/75 
Sewers 

Salem(Wallace) - Murlack Ave. 6/20/75 
Sewer 

Hillsboro - 24th & Grant Sewer 6/20/75 

BCVSA - Pittview Ave. Sewer 6/20/75 

Harbeck-Fruitdale S.D. - Wineteer 6/20/75 
Subdn. No. 2 Sewers 

Harbeck-Fruitdale S.D. - Heritage 6/20/75 
Homes Subdn. Sewers 

Knoxtown S.D. - Rogue Shores 6/23/75 
Subdn. Sewers 

Warrenton - N.W. Cedar Crt. & 6/23/75 
Date St. Sewer 

USA(Tigard) - Scott Subdn. Sewers 6/23/75 

2. 

Action 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 



Municipal Sewerage Projects (Continued) 

County 

Washington 

Washington 

Washington 

Washington 

Washington 

Polk 

Washington 

Yamhill 

Lincoln 

Marion 

Clackamas 

Marion 

Marion 

Multnomah 

Multnomah 

Marion 

Marion 

City and Project 

USA(Rock Cr.) - Addendum No. 1 
Contr. 2 

USA(Rock Cr.) - Addendum No. 1 
Contrg 3 

USA(Rock Cr.) - Addendum Nos. 1 
& 2 Contr. 4 

USA(Rock Cr.) - Addendum Nos. l 
& 2 Contr. 5 

USA(Rock Cr.) - Addendum No. 1 
Contr. 6 

Salem(Wallace Rd.) - Harritt 
Drive, NeWo 

USA(Forest Grove) - C.O. #4 
STP Project 

Date of 
Action 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

Lafayette - C.O. #2 STP Project 6/24/75 

Newport - Harbor Way & Bay Street 6/24/75 
Sewer 

East Salem S & D #1 - Lancaster 6/25/75 
Estates No. 3 Sewers 

Canby - 5th & Berg St. (Canby 6/25/75 
Square) Sewer Project 

Salem(Willow) - C.O. #2 STP Project6/27/75 

Woodburn - Lincoln St. Sewers 6/27/75 

Gresham - N.E. Barr Rd. Sewer 6/27/75 
Extension 

Inverness - N.E. 158th Ave. Sewer 6/27/75 

Labish Village - Addendum No. 3 6/30/75 
Sewer Contract 

Salem(Willow) - Salem Indust. Park 6/27/75 
Phase II 

3. 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Provisional 
Approval 

Approved 

Approved 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Approved 

Provisional 
Approval 



Municipal Sewerage Projects (Continued) 

County 

Linn 

Clackamas 

Yamhill 

Date of 
City and Projec1:_ Action 

Lebanon - Olive St., Academy St., 6/27/75 
Caroline St. & Isabella St. Sewers 

Wilsonville - Montebello Subdn. 6/30/75 
Sewers 

Dundee - Alder St. Sewer 6/30/75 

4. 

Action 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 



Industrial Waste Sources (16) 

County 

Multnomah 

l.\fasco 

Wasco 

'r i 11 amook 

Marion 

Tillamook 

Tillamook 

Clatsop 

Washington 

Douglas 

Clatsop 

Clatsop 

Jackson 

City and Project 

Portland - Oregon Steel Mills -
Rivergate Preliminary Engr. 
ilJ'aste i\fater & Treatment 

The Dalles - The Dalles Cherry 
Growers - Preliminary Proposal 
Waste Treatment System 

The Dalles - Stadelman Fruit -
Preliminary Proposal Waste 
Treatment System 

Tillamook - Robert Taplin 
Dairy Farm - Animal Waste 
Facilities 

Salem - Boise Cascade -
Yeast Plant Expansion 

East Fork of Trask R. - Fish 
Comm. of Oregon - Solids 
Cleaning System 

Cloverdale - Sam Snook 
Dairy Farm - Animal 
Waste Facilities 

Wauna - Crown Zellerbach -
Secondary Treatment 

Beaverton - Mears Controls, 
Inc. 

Reston - Heard Swine Ranch -
Manure Waste Disposal System 

Wauna - Crown Zellerbach -
Final Plans Secondary 
Treatment System 

Warrenton - Warrenton Deep 
Sea Inc. - Screening Facilities 

Butte Falls - Oregon Wildlife 
Comm. - Butte Falls Hatchery -
Pond Cleaning Wastes Control 
System 

5. 

Date of 
Action 

6/2/75 

6/9/75 

6/9/75 

6/9/75 

6/11/75 

6/12/75 

6/16/75 

6/18/75 

6/18/75 

6/18/75 

6/19/75 

6/20/75 

6/25/75 

l\ction 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 



Industrial Waste Sources (Continued) 

County 

Washington 

Benton 

Marion 

City and Project 

Aloha - INTEL IV -
Neutralization - Pre
treatment System 

Corvallis - Std. Oil Co., 
Bulk Plant - Oil Separator 

Salem - Leslie & Olinger 
Pools 

6. 

Date of 
Action 

6/26/75 

6/27/75 

6/30/75 

Action 

Approved 

Approved 

Approved 



Plan Actions Pending (39) 

Water Quality Program 

June, 1975 

Municipal Sewerage Projects (20) 

County 

Curry 

Douglas 

Lincoln 

Douglas 

r.ane 

Coos 

Benton 

City and Project 

Harbor S. D. - Holly I,ane 
Sewer 

Spendthrift Mobile 
Park STP 

Starfish Cove Motel STP 

Riddle - STP 

Veneta - Sewage Lagoon 

Charleston S. D. Sewerage 
System 

Corvallis - S'L'P Improvements 

7. 

Date 
Received 

2/4/75 

2/14/75 

4/25/75 

(orig.) 
4/1/75 
(revised) 
5/21/75 

(orig.) 
3/24/75 
(revised) 
5/22/75 

5/19/75 

5/23/75 

Status 

Held pending con
struction of Harbor 
S. D. System. 
Response (dated 
2/19/75). 

Plans approvable 
waiting for Bond 
required by ORS 
454.425. Letter 
(dated 6/27/75). 

Review to be com
pleted upon resolu
tion of administra
tive problems 
between State agencies. 

Under review. 
Error in time 
projections for 
month of June. 
(Review completion 
projected 7/15/75) 

Under review~ 
Error in time 
projections for 
month of June. 
(Review completion 
projected 7/9/75.) 

Revision requested 
by letter (dated 
6/30/75). 

Revision requested 
by letter (dated 
6/25/75). 



Municipal Sewerage Projects (Continued) 

County 

Lincoln 

Washington 

Grant 

Washington 

Douglas 

Lane 

Washington 

Douglas 

Clatsop 

City and Project 

Toledo - Ollalla Slough 
Interceptor 

USA - Fanno Creek Interceptor 

Long Creek - STP & 
Sewerage System 

USA(Tigard) - McDonald 
Sewer 

Roseburg - Vernerest 
Heights Sewers 

Cottage Grove - 3rd Addition 
to Wrights Grove Sewers 

USA(Beaverton} - Jesta 
Hill Se\'1ers 

Roseburg - S. W. Military 
Rd. Sewer 

Astoria - Columbia Ave. 
Sewer 

8. 

Date 
Received 

6/9/75 

5/21/75 

6/23/75 

6/26/75 

6/27/75 

6/27/75 

6/25/75 

5/29/75 

6/17/75 

Status 

Under review. 
(Review comple
tion projected 
7 /15/75.) 

Review completed. 
Letter not writ
ten by 6/30/75. 
(Action to be 
completed by 
7/10/75 due to 
needs of revised 
review processing 
for EPA.} 

Under reviewG 
(Review comple
tion projected 
7 /24/75.) 

Under review. 
(Review comple
tion projected 
7 /11/75.} 

Under reviewG 
(Review comple
tion projected 
7 /10/75.} 

Under review. 
(Review comple
tion projected 
7/3/75.) 

Under reviewe 
(Review comple
tion projected 
7/7/75.) 

Project with
drawn by engineer. 
No further action 
needed. 

Under reviei1. 
(Review comple
tion projected 
7/9/75.) 



~unicipal Sewerage Projects (Continued} 

Linn 

Benton 

Lane 

!Clamath 

City and Project 

Albany - North Albany 
Interceptor 

Corvallis - Hewlett-Packard 
Sewer 

Eugene = Seven Sewer 
Projects 

Chiloquin - Sewerage System 
Rehabilitation 

9. 

Date 
Received 

6/11/75 

6/27/75 

6/26/75 

6/27/75 

Status 

Under reviewe 
(Review comple
tion projected 
7 /11/75.) 

Under review 
(Review comple
tion projected 
7/8/75.) 

Under reviewe 
(Review comple
tion projected 
7 /15/75.} 

Under reviewG 
(Review comple
tion projected 
7/9/75.) 



Industrial Waste Sources (19) 

County 

Marion 

Klamath 

Washington 

Lincoln 

Clackamas 

Multnomah 

Lane 

Douglas 

Linn 

City and Project 

Woodburn - Skylane Farms -
3 Chicken Houses & Manure 
Handling System 

Klamath Falls - Weyerhaeuser -
Bark & Debris Control 

North Plains - Permapost -
Waste Water Collection and 
Evaporation System 

Toledo - Georgia Pacific -
Final Plans Secondary 
Biological System 

Wilsonville - Joe Bernert 
Towing Co. - Wash Water 
Recirculation System 

Portland - Phillips Pet
roleum - Oil/Water 
Separator 

Springfield - Weyerhaeuser 
Co. - Evaporator Condensate 
System and Expansion 

Gardiner - International 
Paper Co. - Gardiner Paper 
Mill - Preliminary Report 
for Upgrading System 

Near J,arwood - Oregon Wildlife 
Comm. - Roaring River Hatchery -
Settling Pond 

10. 

Date 
Received 

4/18/75 

4/24/75 

4/24/75 

5/1/75 

5/22/75 

5/28/75 

6/1/75 

6/11/75 

6/15/75 

Status 

Referred to 
RHF.. Reviev1 
completion by 
7/31/75. 

Held pending 
review of log 
handling policy. 

Final plans not 
recd. as yet. 
(7/8/75) NW 
Region has writ
ten asking for 
final plans. 

Visited plant 
5/12/75. Ltr. 
drafted for 
add' 1. info. 
5/20/75. 

Under review~ 
Review comple
tion by 7/31/75. 

Under review~ 
Review comple
tion by 7/31/75. 

Initial review 
6/6/75. Letter 
sent requesting 
additional info. 
6/20/75. Hold 
pending commission 
meeting 7/25/75. 

Initial review 
6/26/75. Review 
completion by 
7/31/75. 

Requested more 
information. 



Industrial Waste Sources (Continued) 

County 

Coos 

Coos 

Coos 

Coos 

Benton 

Clackamas 

Tillamook 

Tillamook 

Tillamook 

Tillamook 

City and Project 

North Bend - Menasha Corp. -
Hydropulper Area !lf fluent 
Recycling System 

North Bend - Menasha Corp. -
Press Washing Flow Control 

North Bend - Menasha Corp.
Screens at Settling Basin 

North Bend - Menasha Corp. -
Steam Plant Ash Removal 
System 

Corvallis - Evans Products -
Upgrade of Waste Water 
~rreatment E'acilities 

Lake Oswego - Oregon Ptld. 
Cement - Waste Water 
rrrea tmen t 

Garibaldi - EcJmunds Fish & 
Crab - Screening Facilities 

Tillamook - George Porter 
Dairy Farm - Animal Waste 
Facilities 

'rillamook - Earl w. Wyatt 
Dairy Farm - Animal Waste 
Facilities 

Tillamook - Clarence Borquist 
Dairy Farm - Animal Waste 
Facilities 

11. 

Date 
Received 

6/19/75 

6/19/75 

6/19/75 

6/19/75 

6/20/75 

4/3/75 
6/26/75 

6/26/75 
Add 'l. 
Info. Recd. 

6/30/75 

6/30/75 

6/30/75 

Status 

Under reviewe 
Completion by 
7/31/75. 

Review com
pletion by 
7/15/75. 

Under reviewe 
Completion by 
7/31/75. 

Revie\4 con\
pletion by 
7/15/75. 
Drafted 7/1/75. 

Initial review 
6/26/75. Request
ing meeting for 
7/14/75. 

ReqmJsted final 
plan submittal. 

Review comple
tion by 7/15/75. 

Review comple
tion by 7/15/75. 

Review comple
tion by 7/15/75. 

Reviev1 coraple
tion by 7/15/75. 



Permit Actions Completed (159) 

Water Qualtiy Program 

June, 1975 

Municipal Source~ Jl. State, 44 NPDES) 

County 

Deschutes 

Baker 

Linn 

Clackamas 

Yamhill 

Lane 

Coos 

Coos 

Josephine 

Jackson 

Coos 

Douglas 

Wallowa 

Washington 

City and Source 

Bend - Juniper Utility Company 

City of Baker 

city of Scio 

Clackamas - Oak Acres Mobile 
Home Park 

Sheridan - The Delphian 
Foundation 

Coburg Exit - Country Squire 
Motel, Restaurant Complex 
(Vira Corp.) 

Bandon - Oregon State Hwy. Div. 
(Bullards Beach State Park) 

So. Charleston - Oregon State 
Hwy. Div. (Sunset Bay State Park) 

Grants Pass - River Haven Mobile 
Estates 

City of Jacksonville 

City of Eastside 

Yoncalla - Daniel M. Webb 

City of Wallowa 

Durham - Unified Sewerage of 
Wash. County (Durham Sewage 
Treatment Plant) 

12. 

Date of 
Action 

6/20/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

6/13/75 

6/19/75 

6/19/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

Action 

State Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Municipal Sources (Continued) 

County 

Morrow 

Clackamas 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

City and Project 

City of Boardman 

Lake Oswego - Mountain Park 
Recreation Center 

Portland - Daniels Dock 

Portland - Donaldson Marina 

Portland - Island Harbor Marina 

Portland - Toby's Marine Service 

Portland - R. F. Wuerth (East 
Moor age) 

Portland - R. F. Wuerth (West 
Moorage) 

Portland - Big Eddy Marina 

Portland - Columbia Corinthian 
Marina 

Portland - Duck's Moorage 

Portland - Rose City Yacht 

Portland - Bill's Moorage 

Portland - Bisonett Boat Marina 

Portland - Captain's Moorage 

Portland - Hargrave Moorage 

Portland - Kappler Marina 

Portland - Kappler Moorage 

Portland - North Portland 
Harbor Moorage 

Portland - Suttle Road Marina 

Portland - Port of Portland 
Moorage 

Portland - Tomahawk Moorage 

13. 

Date of 
Action 

6/23/75 

6/23/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

Action 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Municipal Sourc~ (Continued 

County 

Gilliam 

Wheeler 

Baker 

Wallowa 

Hood River 

Douglas 

Lincoln 

Douglas 

Lincoln 

City .§1.Ild Source 

City of Condon 

City of Fossil 

City of Huntington 

City of Enterprise 

Hood River - Neighbors of 
Woodcraft Home 

City of Yoncalla 

City of Siletz 

Yoncalla - Ranch Motel (Rice 
Hill East Lagoon) 

Toledo - Lincoln County School 
District ('l'oledo High School) 

Industrial_!';:>~"'..'!. Q State, 112 ,NPDES) 

County 

Hood River 

Hood River 

Linn 

Linn 

Clatsop 

Multnomah 

Hood River 

Linn 

Multnomah 

Linn 

City_ ."'_nd Source 

Odell - Stadelman Fruit Inc .. 

Van Horn - Walter Wells & Sons 

Foster - Fish Commission of Oregon 
(South Santiam Salmon Hatchery) 

Cascadia H:i.ghway - Tomco, Inc. 

K.laskanine - Fish Commission of 
Oregon (Klaskanine River Salmon 
Hatchery) 

Portland - Nicolai Company 

Cascade Locks - Columbia Plywood 
Corp. (Cascade Locks Lum,ber Co.) 

Aumsville - Fish Commission of 
Oregon (Aumsville Rearing Pond) 

Bonneville - Fish Commission of 
Oregon (Cascade Salmon Hatchery) 

Salem - Fish Commission of Oregon 
(Salem Park Rearing Pond) 

14. 

Date of 
Action 

6/26/75 

6/26/75 

6/26/75' 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

Date of 
Action 

6/9/75 

6/9/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

6/12/75 

l\ction 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

Action 

State Issued 

State Issued 

l'lPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Industrial Sources (Continued) 

County 

Linn 

Multnomah 

Tillamook 

Multnomah 

Lane 

Washington 

Marion 

Clackamas 

Multnomah 

Multnomah 

Washington 

Marion 

Lane 

Lane 

Hood River 

Klamath 

Jackson 

Coos 

Malheur 

City and Source 

Stayton - Fish Commission of 
Oregon (Stayton Rearing Pond) 

Bonneville - Fish Commission of 
Oregon (Wahkeena Rearing Pond) 

Date of 
Action 

6/12/75 

6/12/75 

Hebo - Oregon Wildlife Commission 6/12/75 
(Cedar Creek Hatchery) 

Portland - /\meron Pipe Products 6/13/75 

Eugene - Seneca Sawmill Company 6/13/75 

Beaverton - Mears Controls, Inc. 6/13/75 

Salem - Stayton Canning Company 6/13/75 
Cooperative (Liberty Plant) 

Boring - Harris Stud Mill 6/13/75 

Portland - Halton Tractor Co. 6/13/75 

Portland - Acme Trading and 6/13/75 
Supply Company 

Beaverton - Tektronix, Inc. 6/13/75 

Stayton - Stayton Canning Co. 6/13/75 
Cooperative (Brooks Plant) 

Eugene - Southern Pacific Trans~ 6/13/75 
portation Co. (Eugene Yard Office) 

Springfield - Brand S Corp. 6/13/75 
(Natron Division) 

Near Cascade Locks - Fish Comm. 6/13/75 
of Oregon (Oxbow Salmon Hatchery) 

Near Klamath Agency - Oregon 
Wildlife Comm. (Klamath Hatchery) 

White City - SWF Plywood Company 
(White City Plant) 

Coos Bay - Coos Bay Packing Co. 

City of Ontario (Water Treatment 
Plant) 

15. 

6/19/75 

6/19/75 

6/19/75 

6/19/75 

Action 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Industrial Sour~ (Continued) 

County 

Multnomah 

Washington 

Polk 

Marion 

Washington 

Multnomah 

Yamhill 

Clackamas 

Multnomah 

Klamath 

Lane 

Lane 

Lane 

Lane 

Lane 

Lane 

Linn 

Lane 

Portland - Carnation Company 
(Albers Milling Div.) 

Tualatin - Conrad Veneers, Inc~ 

Pedee - Pedee Lumber Company 

Stayton - Santiam Water Control 
District 

Tigard - Western Foundry Co. 

Portland - Oregon Army National 
Guard (Kliever Memorial Armory) 

City of Newberg (Water Treatment 
Plant) 

Portland - Thorolyte Fiberglass, 
Inc. 

Portland - Willamette Hi-Grade 
Concrete Co. (Ivon St. Plant) 

Gilchrist - Gilchrist Timber Co. 
(Industrial Waste) 

Mapleton - u. S. Plywood-Champion 
Papers, Inc. (Mapleton Operations) 

Eugene - Pape Bros~, Inc. 

Eugene - Shell Oil Company 

Leaburg - Eugene Water & Electric 
Board (neaburg Project) 

t·lalterville = Eugene tVater & 

Electric Board (Walterville 
Project) 

Springfield - Springfield Quarry 
Rock Products 

Eugene - Eugene Water & Electric 
Board (Carmen-Smith Project) 

Eugene - Eugene Water & Electric 
Board (Hilyard St. Steam Plant) 

16. 

Date of 
Action Action ---
6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/19/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 

6/20/75 NPDES Issued 



Industrial Sources (Continued) 

County 

Lane 

Jackson 

Jackson 

Douglas 

Benton 

Douglas 

Jackson 

Lane 

Lane 

Jackson 

Jackson 

Multnomah 

Klamath 

Linn 

Klamath 

Linn 

Multnomah 

Clackamas 

City and Source 

Springfield - Georgia-Pacific 
Corporation 

Medford - Southern Oregon Sales, 
Inc~ 

Central Point - Steve Wilson 
Company (Central Point Plant) 

Yoncalla - Woolley Enterprises, 
Inc. (Yoncalla Log Pond) 

Philomath - Hobin Lumber Co. 

Near Drain - Woolley Enterprises, 
Inc. (HWY 38 Log Pond) 

White City - White City Plywood 
Company 

Junction City - Bohemia, IncG 
(Junction City Plant) 

Date of 
Action 

6/20/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

Springfield - Willamette Industries 6/23/75 
Inc. (Springfield Division) 

White City - OJ.son-Lawyer Lumber, 
Inc. (White City Plant) 

Medford - Modoc Orchard Company 

Portland - Koppers Company,Inc. 

Klamath Falls - D. G. Shelter 
Products Co. (Klamath Lumber Co.) 

So. Brownsville - Wyne Poultry 
Farms, Inc~ 

Klamath Falls - Burlington 
Northern, Inc~ 

Millersburg - Simpson Timber Co. 
(Albany Plant) 

Portland - Libby, McNeill & 
Libby 

Clackamas - Portable Equipment 
Company 

17. 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

6/23/75 

Action 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Industrial Sources {Continued) 

Date of 
County City and Source Action Action 

Multnomah Portland - Schnitzer Steel 6/23/75 NPDES Issued 
Products Co. 

Malheur Nyssa - America Fine Foods, Inc. 6/23/75 NPDES Issued 
(Nyssa, Oregon Plant) 

Wallowa Joseph - Boise Cascade Corp. 6/26/75 NPDES Issued 
{Joseph Sawmill) 

Wallowa Wallowa - Idaho Power Company 6/26/75 NPDES Issued 
{Hells Canyon Dam & Power Project) 

Baker Oxbow - Idaho Power Company 6/26/75 NPDES Issued 
{Oxbow Hydroelectric Development) 

Malheur Ontario - Thomas Iseri Produce 6/26/75 NPDES Issued 
Co. 

Klamath Keno - Keno Irrigation District 6/26/75 NPDES Issued 

Umatilla Pilot Rock - Louisiana-Pacific 6/26/75 NPDES Issued 
Corp. (Pilot Rock) 

Umatilla Athena - Athena Cattle Feeders 6/26/75 NPDES Issued 

Baker Burnt River Irrigation District 6/26/75 NPDES Issued 

Wheeler Kinzua - Kinzua Corporation 6/26/75 NPDES Issued 
{Kinzua Operations) 

Wallowa Wallowa County - Oregon Wildlife 6/26/75 NPDES Issued 
Commission ',(Wallowa Hatchery) 

Hood River Odell - Stadelman Fruit, Inc. 6/26/75 NPDES Issued 
(Lenz & Whitney Plants) 

Umatilla City of Umatilla {McNary Townsite) 6/26/75 NPDES Issued 

Baker Elk Creek - Henry L. Williams 6/26/75 NPDES Issued 
(Elk Creek Placer Mine) 

Lane Springfield - Chembond Corp. 6/26/75 NPDES Issued 

Lane Eugene - Pacific Resins & 6/26/75 NPDES Issued 
Chemical~, Inc. (Eugene Plant) 

Klamath Klamath Falls - Columbia Plywood 6/26/75 NPDES Issued 
Corporation (Klamath Plywood Div.) 

18. 



Industrial Sources (Continued) 

County 

Douglas 

Multnomah 

Coos 

Douglas 

Hood River 

curry 

Curry 

Wasco 

Wasco 

Douglas 

Multnomah 

Linn 

Douglas 

Douglas 

Clatsop 

Douglas 

Lincoln 

City and Source 

Reedsport - Bohemia, Inc. 
(Umpqua Division, Reedsport) 

Portland - Oregon Steel Mills 
(Rivergate Plant, Portland) 

Coos Bay - Georgia-Pacific Corp. 
(Coos Bay Complex) 

Dillard - Permaneer Corp. 
(Dillard Particleboard Plant) 

Hood River - Luhr Jensen & Sons, 
Inc. 

Date of 
Action 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

Brookings - Meredith Fish company 6/26/75 

Brookings - South Coast J,umber Co. 6/26/75 

The Dalles - Stadelman Fruit, Inc. 6/26/75 
(~'he Dalles Plant) 

The Dalles - The Dalles Cherry 6/26/75 
Growers, Ince 

Roseburg - Douglas County Lumber 
Company 

Portland - Liquid Air, Inc. 

Marion Forks - Fish Comrhission 
of Oregon (Marion Forks Salmon 
Hatchery) 

Dillard - Roseburg Lumber Company 
(Dillard Plywood Plant) 

Roseburg - U. s. Plywood Champion 
Papers, Inc. (Plywood Plant & 

Sawmill, Rifle Range Road) 

Astoria - Union Oil Company of 
California (Astoria Terminal) 

Reedsport - Reedsport Cheese 
Factory 

Newport - Road & Driveway Company 

19. 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

Action 

NPD!lS Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDllS Issued 

NPDllS Issued 

NPDES Issued 

NPDllS Issued 

NPDllS Issued 

NPDES Issued 



Industrial Sources (Continued) 

County 

Douglas 

Douglas 

Coos 

Coos 

Douglas 

Multnomah 

Marion 

Linn 

Lane 

Lane 

Lane 

Umatilla 

Lane 

Hood River 

City and Source 

Glendale - The Robert Dollar 
Company 

Roseburg - u. S. Plywood-Champion 
Papers, Inc. (Roseburg Veneer 
Plant) 

Coos Bay - Coos Head Timber 
Company(McKenna Operations) 

Coos Bay - Mayflower Farms 

Roseburg - Keller Lumber Co. 

Portland - Rhodia, Inc. 
(Agricultural Division) 

Mill City - Green Veneer, Inc. 

Lebanon - u. s. Plywood-Champion 
Papers, Inc. (Lebanon Operations) 

Near Oakridge - Oregon Wildlife 
Commission (Willamette Hatchery) 

Dexter Dam - Fish Commission of 
Oregon (Dexter Rearing Ponds) 

Near Oakridge - Fish Commission 
of Oregon (Willamette River 
Salmon Hatchery) 

Pendleton - Harris Pine Mills 

Creswell - Willamette Poultry 
Company, Inc. 

Hood River - u. S. Plywood
Champion Papers, Inc. 
(Neal Creek Plant) 

:w. 

Date of 
Action 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

Action 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 

NPDES Issued 



Permit Actions Pending (104) 

Water Quality Program 

June, 1975 

Municipal and Industrial Sources (26 NPDES; 78 State) 

County 

Columbia 

Clatsop 

Columbia 

Coos 

Multnomah 

Linn 

Baker 

Coos 

Multnomah 

Lane 

Lane 

Clackamas 

NPDES Applications 

Rainier - Cascade 
Energy 

Astoria - Sundown 
S. D. 

Columbia City -
Charter Energy 

Charleston - Gold 
Coast Fisherman's 
Coop. 

Portland - CIRI 

Lebanon - Pineway 
Apartments 

Baker - Parkerville 
Placers 

Bandon - Ocean 
Spray Cranberries 

Portland - Chempro 
of Oregon 

Springfield - Parker 
& Son Tire Co~ 

Springfield - SWF 
Plywood 

Wilsonville - Joe 
Bernert Towing 

Date of 
Initial 

--~ 
4/11/74 

4/24/74 

9/13/74 

10/29/74 

11/1/74 

3/6/75 

3/25/75 

4/3/75 

4/4/75 

4/8/75 

4/9/75 

4/18/75 

21. 

Date of 
Completed 

Appl. 

11/30/74 

11/30/74 

11/30/74 

4/24/75 

5/1/75 

5/1/75 

5/1/75 

5/1/75 

5/1/75 

1/ Status fi Type-

(N) EPA Final 
Review 

(E) To be 
drafted in July. 

(N) EPA Final 
Review 

(N) Dormant 

(N) EPA Final 
Review 

(E) Wai ting for 
Informationn 

(N) To be 
drafted in July. 

(N) To be 
drafted in July. 

(N) Drafted 

(E) To be 
drafted in July. 

(R) To be 
drafted in July. 

(R) To be 
drafted in July. 



Permit Actions Pending - NPDES (Continued) --- ---

Date of Date of 
Initial Completed 

County City and Source Appl. Appl. Status !~ 

Union Elgin - Boise 4/30/75 5/1/75 (R) To be 
cascade drafted in July. 

Douglas Roseburg - Hub 5/8/75 5/23/75 (E) Public 
Lumber Notice 

Yamhill City of Amity - 5/13/75 5/23/75 (N) Drafted 
Filter Plant 

Coos Coos Bay - Bunker 5/14/75 5/23/75 (E) Public 
Hill S. D. Notice 

Douglas City of Drain 5/19/75 5/23/75 (E) Public 
Notice 

Gilliam Arlington - PGE, 5/21/75 6/23/75 (N) Drafted 
Pebble Springs 

Multnomah Portland - Tyee 5/22/75 6/2/75 (E) Public 
Yacht Club Notice 

Lane Lane County - Camp 5/27/75 5/J0/75 (R) To be 
Lane drafted in Aug. 

Jackson Shady Cove - Shady 5/27/75 5/30/75 (E) To be 
Vista Mobile Park drafted in July. 

Polk Grand Ronde - Fort 5/27/75 5/27/75 (E) Public 
Hill Lumber Co. Notice 

Washington Progress - Willamette 5/30/75 5/30/75 (R) Public 
Hi-Grade Notice 

Douglas Sutherlin - Roseburg 5/30/75 6/2/75 (E) Applicant 
Lumber Review 

Jackson Ashland - Don 6/2/75 6/4/75 (N) To be 
Callahan'sf Inc. drafted in July. 

Klamath Merrill - Klamath 6/3/75 6/4/75 (E) To be 
Potato drafted in Aug. 

22. 



Permit Actions Pending (Continued) 

State Applications_ 

Date of Date of 
Initial Completed 

County City and Source Appl_,_ AJ2pl. Status ~ '.!1.YE_~ 

Various 40 State Permits Various Various Not Drafted Y 
Various 18 State Penni ts Various Various Pencil Drafts 

Various 12 State Permits Various Various Applicant Review 

Clackamas Clackamas - 4/7/75 4/11/75 (E) Public 
Damascus Sand & Notice 
Gravel 

Umatilla Umatilla - Alumax 5/20/75 5/27/75 (N) Public 
Pacific Corp. Notice 

Various 6 State Permits Various Various 1 Ready for 
issuance 

l:( (N) refers to an application for a new facility. (E) refers to an 
existing facility which either has a new discharge or has been 
operating without the proper permit. (R) refers to renewal of an 
existing permit. 

y Most of these applications are for renewal of existing permits. Old 
permit remains in force until new permit is draftede 

23. 



Plan Actions Completed (8) 

Air Quality Program 

June·, 1975 

Direct Stationary Sources (8) 

County 

Clackamas 

Union 

Union 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

City and Project 

Milwaukie, Milwaukie 
Plywood, scrubber 
control of veneer 
driers. 

Elgin, Boise Cascade, 
new veneer drier. 

Elgin, Boise Cascade, 
conversion of veneer 
drier from gas to steam. 

Portland, Albers Milling, 
new oil-gas boiler 

Date of 
Action 

6/5/75 

6/6/75 

6/6/75 

6/16/75 

Portland, Boeing of Portland, 6/17/75 
scrubber to control salt 
fumes. 

Portland, Bureau of Parks, 
knife, reel and stationary 
hand grinder dust control 
system. 

Portland, Nicolai Company, 
two baghouses to control 
shavings, sawdust and 
sanderdust emissions from 
two existing cyclones. 

Portland, Georgia-Pacific 
Chip Export Facility, 
modification of chip 
loading system. 

6/24/75 

6/25/75 

6/27/75 

Indirect Sources iQl_ 

24. 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 



Plan Actions Pending (28) 

Air Quality Control 

June., 1975 

Direct Stationary Sources (28) 

County 

Douglas 

Multnomah 

Marion 

Washington 

Klamath 

Columbia 

Multnomah 

City and Project 

Roseburg, Raintree Wood 
Products. New cyclone to 
control dry sawdust from 
several saws. lJ 

Portland, Port of Portland 
bulk commodity rail 
receiving and ship loading 
facility. y 

Salem, Boise Cascade 
new countercurrent pulp 
washers. y 

USA-Durham, New sludge 
incinerator. ~ 

Bly, Weyerhaeuser Co., 
new boiler with two (2) 
multiclones for control~ bf 

Clatskanie, Kaufman 
Chemical Corp., bulk 
sulphur rail receiving 
and ship loading facility. ~ 

Troutdale, Reynolds Metals 
Co., new particulate and 
fluoride baghouse collection 
system for all aluminum 
reduction pot lines. y 

25. 

Date 
Recd. Status 

4/9/74 Awaiting information 
to determine if type 
of material should be 
collected by baghouse. 
Expect completion by 
July 15, 1975. 

6/12/74 Reviewing adequacy of 
additional information 
submitted 6/2/75. Expect 
action by 7/11/75. 

7/7/74 Reviewing additional 
information received 
6/27/75. Expect action 
by 7/31/75. 

12/31/74 Review completed 6/26/75. 
Drafting approval letter, 
expect to be mailed out 
by 7/3/75. 

1/6/75 Information submitted 
4/21/75. Company 
notified of deficiency 
in information sub
mitted on 5/8/75. 
Action expected within 
30 days after receipt 
of information. 

2/25/75 

3/10/75 

Additional information 
requested 4/22/75. 
Action expected within 
15 days after receipt 
of information. 

Review completed. 
Drafted approval letter 
expected to be mailed 
out by 7/10/75. 



Plan Actions Pending· - Direct Stationary Sources (continued) 

County 

Grant 

Coos 

Union 

Lane 

Lane 

Lane 

Lane 

Lane 

Lane 

Multnomah 

City and Project 

John Day, Edward Hines 
Company, new hog fuel boiler 
controlled by wet 
scrubber. y 

North Bend, Weyerhaeuser, 
spray chamber control 
of veneer drier emissions. l.f 

Date 
Recd. 

4/18/75 

4/21/75 

LaGrande, Boise Cascade, 4/21/75 
new cyclone for conveying 
wood chips and sawdust. y 

Springfield, Weyerhaeuser, 4/21/75 
new condensate stripper. !./ 

Springfield, Weyerhaeuser, 4/21/75 
new countercurrent pulp 
drum washer. y 

Springfield, Weyerhaeuser, 4/21/75 
control odorous emissions 
from the causticizing equipment. !./ 

Springfield, Weyerhaeuser, 4/21/75 
new digester to convert 
wood chips into pulp. Y 

Springfield, Weyerhaeuser, 4/21/75 
new concentrator 
evaporator. y 

Springfield, Weyerhaeuser, 4/21/75 
new sawdust conveying and 
screening system~ 3J 

Portland, Bank Check Supply, 4/30/75 
new lead remelt furnace. .!./ 

26. 

Status 

Reviewing additional 
information received 
6/25/75. Expect 
action by 7/15/75. 

Reviewing additional 
information received 
6/26/75. Expect 
action by 7/15/75. 

Review indicated 
additional opacity 
reading needed. 
Expect completion 
of review by 7/15/75. 

Reviewing adequacy of 
additional information 
submitted 6/5/75. 
Expect action by 
7/25/75. 

Reviewing adequacy of 
additional information 
submitted 6/5/75. Expect 
action by 7/25/75. 

Reviewing adequacy of 
additional information 
submitted 6/5/75. 
Expect action by 7/25/75. 

Reviewing adequacy of 
information submitted 
6/5/75. Expect action 
by 7/25/75. 

Reviewing adequacy of 
additional information 
submitted 6/5/75. 
Expect action by 7/25/75. 

Reviewing adequacy of 
additional information 
submitted 6/5/75. 
Expect action by 7/25/75. 

Reviewing adequacy of 
additional information 
submitted on 5/23/75. 
Expect action by 7/15/75. 



Plan Actions Penfl_·~_ng '- Direct Stationary-Sources (continued) 

Date 
County 

Clackamas 

Umatilla 

Douglas 

Douglas 

Multnomah 

Lincoln 

Multnomah 

Multnomah 

Clackamas 

City and Project 

Eagle Creek, Eagle Foundry Co. 
two new induction furnaces 
and associated grinding 
equipment. y 

Umatilla, Western Farmers 
Assa., new bulk fertilizer 
blending plant. 

Dillard, Roseburg Lumber, hog 
fuel boiler with turbulaire 
scrubber. y 

Dillard, Roseburg Lumber, 
Kipper hog fuel boiler 
with Ducon scrubber. y 

Portland, Kerr Grain Corp., 
Modernization of dust 
control system. Y 

Toledo, Georgia-Pacific, 
scrubber on hog fuel 
boilers No. 3 and No. 4. y 

Portland, Albers Milling, 
new pellet cooler with 
conveying equipment. y 

Portland, Atlantic Richfield, 
new steam boiler (residual 
fuel oil fired). Y 

Milwaukie, North Clackamas 
School District, Physical 
plant, sawdust collection 
system. Y 

27. 

Recd. 

5/27/75 

6/9/75 

6/11/75 

6/11/75 

6/12/75 

6/16/75 

6/16/75 

6/17/75 

6/19/75 

Status 

Requested additional 
information on 
6/10/75. Action 
expected within 30 
days after receipt 
of information. 

Requested additional 
information on 6/18/75. 
Expect final action 
within 15 days of 
receipt of requested 
information. 

Reviewing adequacy of 
information submitted 
Expect action by 
7/10/75. 

Reviewing adequacy of 
information submitted. 
Expect action by 
7/10/75. 

Reviewing adequacy of 
information submitted 
Expect final action 
by 8/15/75. 

Reviewing adequacy of 
information submitted. 
Expect action by 
7/15/75. 

Reviewing adequacy of 
information submitted 
Expect action by 
7/11/75. 

Reviewing adequacy of 
information submitted. 
Expect action by 
7/31/75. 

Reviewing adequqcy of 
information submitted. 
Expect action by 
7/31/75. 



Plan Actio_ns Pendiilg - Direct- Stationary Sources (continued) 

County 

Clackamas 

Clackamas 

city and Project 

Milwaukie, Milwaukie Jr. 
High School, school workshop 
sawdust collection system. _JJ 

Milwaukie, Dale Ickes Jr. 
High School, school workshop 
sawdust collection system. _JJ 

Indirect .Squrces (0) 

None 

Footnotes: 

Date 
Recd. 

6/19/75 

6/19/75 

Status 

Reviewing adequacy of 
information submitted 
Expect action by 
7/31/75. 

Reviewing adequacy of 
information submitted. 
Expect action by 
7/31/75. 

!I These plan reviews are for modifications or additions to existing 
facilities. Pending action by the Department is not materially 
affecting production or operation of the facilityo 

~ These plan reviews are for new facilities. Production or operation 
of the facility is dependent on Department action. 

28. 



Permit Actions Completed (96) 

Air Quality Program 

June, 1975 

Direct Stationary Sources (95) 
Date of 

County 

Multnomah 

Clackamas 

Washington 

Clackamas 

Multnomah 

Clatsop 

Washington 

Washington 

Clackamas 

Clatsop 

Clackamas 

Multnomah 

Clackamas 

Clackamas 

City and Project Action 

Portland, Nicolai Company 5/29/75 
(26-2074), Millwork 

Estacada, Mt. Hood Redi-Mix 5/30/75 
(03-2570), Ready Mix Concrete 

Tualatin, Durametal Foundry 6/2/75 
Co., Inc. (34-1882), Steel Foundry 

Canby, Buchanan Cellers 6/2/75 
Grain Co., (03-25180, Grain 
Elevator and Seed Cleaning 

Portland, Western Farmers Assoc. 6/2/75 
(26-2181), Prepared Animal Feeds 

Astoria, Sunset c'i-ushed Rock Co. 
(04-0031), Rock Crusher 

6/2/75 

Beaverton, Mercer Industries, Inc 6/2/75 
(34-2579), Millwork 

Hillsboro, Noblecraft Industries 6/2/75 
Inc. (34-2060), Millwork 

Canby, Hiway Concrete Products 6/2/75 
Inc. (03-2032), Ready Mix Concrete 
and Rock Crusher 

Seaside, Howard E. Johnson & Sons 6/2/75 
(04-0029), Rock Crusher 

Clackamas, Portable Equipment Co. 6/2/75 
(03-2079), Incinerator 

Portland, Triangle Milling Co. 6/2/75 
(26-1959), Animal Feeds 

Oregon City, Willamette Hi-Grade 6/2/75 
Concrete Co. (03-2469), Asphalt 
Paving 

Wilsonville, Metalcrafts, Inc. 
(03-2636), Aluminum Foundry 

29. 

6/2/75 

Action 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit Actions Completed - Direct Stationary Sources (Continued) 

County 

Lincoln 

Lincoln 

Wasco 

Crook 

Deschutes 

Lincoln 

Lincoln 

Klamath 

Hood River 

Hood River 

Josephine 

Jackson 

Jackson 

Josephine 

Jackson 

Date of 
City and Project Action 

Lincoln City, Oceanlake Ready Mix 6/10/75 
(21-0030), Concrete Plant 

Lincoln City, Oceanlake Ready Mix 6/10/75 
(21-0034), Concrete Plant 

The Dalles, The Dalles Concrete 6/10/75 
Products Co. , 
(33-0019), Concrete Plant 

Prineville, Ochoco Ready Mix 
(07-0011), Concrete Plant 

Redmond, Redmond Ready-Mix 
(09--0039), Concrete Plant 

Toledo, Lincoln Ready Mix, Inc. 
(21-0028), Concrete Plant 

Toledo, Lincoln Ready Mix, Inc. 
(21_0035), Concrete Plant 

Klamath Falls, Concrete Products 
Industries 
(18-0041), Concrete Plant 

Hood River, Hood River Sand, 
Gravel and Ready-Mix, Inc. 
(14-0015), Concrete Plant 

Hood River, Hood River Sand, 
Gravel and Ready-Mix, Inc. 
(14-0016), Concrete Plant 

J1edfbrd-;- -- Gilbert Rock & Redimix 
(17-0048), Concrete Plant 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

Medford, M.C. Lininger & Sons, Inc 6/10/75 
(15-0071), Concrete Plant 

Medford, M.C. Lininger & Sons, Inc 6/10/75 
(15-0062), Concrete Plant 

Grants Pass, Davison's Readymix Ltd6/10/75 
(17-0040), Concrete Plant 

Medford, Morton Milling Co. 
(15-0061), Feed Mill 

30. 

6/10/75 

Action 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit Actions Cornpleted - Direct Stationary Soux:ces (continued) 

County 

Malheur 

Union 

Portable 

Malheur 

Mahleur 

Baker 

Douglas 

Umatilla 

Union 

Malheur 

Umatilla 

Douglas 

Umatilla 

Umatilla 

Umatilla 

City and Project 

Ontario, Flynn Sand & Gravel 
(23-0022), Rock Crusher 

La Grande, Eastern Oregon St. College 
(31-0026), Boiler 

Walla Walla, Peter Kiewit Sons, Co. 
(37-0024) , Asphalt Plant 

Ontario, Monroe, Inc. 
(23-0015), Concrete Plant 

Nyssa, Oregon Concrete Products, Co. 
(23-0014) ,_Concrete Plant 

Baker, Redi-Mix Inc. 
(01-0028), Concrete Plant 

Myrtle Creek, Tri-City Redy-Mix, Inc. 
(10-0087), Concrete Plant 

Date of 
Action 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

Pendleton, Central Cement Products, Inc.6/24/75 
(30-0020), Concrete Plant 

La Grande, R.D. Mac, Inc. 
(31-0010), Concrete Plant 

Ontario, Flynn 1 s Sand & Gravel, Inc. 
(23-0013), Concrete Plant 

Pendleton, Pendleton Ready Mix Co. 
(30-0019), Concrete Plant 

Roseburg, Roseburg Lumber Co. 
(10-0020), Lumber Company 

Milton-Freewater, Ready Mix Sand & 
Gravel Co. (25-0014), Concrete Plant 

Milton-Freewater, Ready Mix Sand & 
Gravel Co. (30-0057), Concrete Plant 

M.ilton-Freewater, Ready Mix Sand & 

Gravel Co. (37-0054), Concrete Plant 

31. 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

6/24/75 

Action 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit Actiolls Complet~d - Direct Stationary Sources (continued) 

County 

Jackson 

Clatsop 

Tillamook 

Tillamook 

Tillamook 

Josephine 

Clatsop 

Portable 

Portable 

Douglas 

Douglas 

Josephine 

Josephine 

Portable 

Josephine 

Josephine 

_gity and Project 

White City, Southern Oregon Dry Kiln 
(15-0053), Sawmill 

Seaside, Seaside Concrete Co. 
(04-0026), Concrete Plant 

Nehalem, Vermilyea Shingle 
(29~0054), Shake & Shingle Mill 

Date of 
Action 

6/24/75 

6/24/75 

6/24/75 

Nehalem, Cook Creek Shake & Shingle Mill6/24/75 
(29-0015), Shake & Shingle Mill 

Tillamook, Coast Wide Ready Mix Co. 
(29-0034), Concrete Plant 

Grants Pass, Lew Merrill Lumber 
Sales, (17-0034), Sawmill 

Seaside, Howard E. Johnson & Son 
(04-0029), Rock Crusher 

Tillamook, Tillamook County Road 
Dept. (37-0034), Asphalt Plant 

Neskowin, Neske Rock Inc. 
(37-0101), Rock Crusher 

Roseburg, Jimelcrete, Inc. 
(10-0095) , Concrete Plant 

Roseburg, Umpqua Redi-Mix Co. 
(10-0086), Concrete Plant 

Grants Pass, Webco Lumber Co. 
(17-0004), Planing & Sawmill 

Grants Pass, Southern Oregon 
Lumber Dist. 
(17-0012), Planing & Sawmill 

McMinnville, John c. Compton 
(37-0065), Rock Crusher 

Grants Pass, Cabax Mills-Lumber 
Div. (17-0005), Planing & Sawmill 

Grants Pass, Morris Lrunber Inc. 
(17-0010), Planing & Sawmill 

32. 

6/24/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

6/26/75 

Action 

Permit 
Is stied 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

' 
Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit ActionS Com leted - Direct Stationary Sources (continued) 

County 

Deschutes 

Douglas 

Wasco 

Coos 

Crook 

Josephine 

Josephine 

Jackson 

Portable 

Deschutes 

Jefferson 

Deschutes 

Deschutes 

Portable 

City and Project 

Bend, Bend Redi-Mix, Inc 
(09-0038), Concrete Plant 

Roseburg, Box J Pellet Co. 
(10-0040), Feed Mill 

Tygh Valley, Tygh Valley Sand 
and Gravel 
(33-0017), Concrete Plant 

Coos Bay, Al Pierce Lumber Co 
(06-0004), Sawmill & Planing 

Prineville, Clear Pine Mouldings 
Inc. (07-0001), Sawmill 

Grants Pass, Gary L. Peterson 
(17-0053), Concrete Plant 

Cave Junction, Mel Barlow 
(17-0051), Concrete Plant 

Medford, Tru-Mix Leasing Co. 
(15-0090), Concrete Plant 

Hood River, B & D Paving 
(37-0047), Asphalt Plant 

Bend, Deschutes Ready Mix Sand 
and Gravel Company 
(09-0053), Concrete Plant 

Bend, Deschutes Ready Mix Sand 
and Gravel Company 
(16-0018), Concrete Plant 

Bend, Deschutes Ready Mix Sand 
and Gravel Company 
(09-0052), Concrete Plant 

Action 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

6/10/75 

Bend, North Pacific Products, Inc. 6/12/75 
(09-0051), Sawmill 

Eugene, Bohemia-Umpqua Navigation 6/13/75 
Division (37-0063), Concrete Plant 

33. 

Action 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit A~tions_ Completed __ ..- Direct Stationary Sources (continued} 

County 

Multnomah 

Washington 

Clackamas 

Multnomah 

Clatsop 

Washington 

Multnomah 

Portable 

Multnomah 

Washington 

Clackamas 

Tillamook 

Washington 

Date of 
~ity and Project Action 

Portland, R. Leninger Polishing 6/2/75 
and Plating Co. (26-2928), 
Electroplating 

Hillsboro, Permapost Products Co. 6/2/75 
(35-2580), Wood Preserving 

Oregon City, PED Manufacturing Ltd.6/2/75 
(03-2505), Steel Foundry 

Portland, Riverview Abbey Crema
torium and Mausoleum (26-2545) 
Incinerator 

Warrenton, Warrenton Lumber Co. 
(04-0041), Sawmill 

Tualatin, Conrad Veneers, Inc. 
(34-2560), Veneer Manufacturing 

Portland, Centennial Mills 
(26-2006), Flour Mill 

State Wide, Caffall Brothers 
Construction Co. (37-0093), 
Rock Crusher 

6/2/75 

6/2/75 

6/3/75 

6/6/75 

6/10/75 

Portland, Terminal Flour Mills Co 6/10/75 
(26-2013), Flour Mill 

Beaverton, Leonetti Furniture Mfg. 6/10/75 
Co. (34-2018), Furniture Manufacturing 

Clackamas, Hall Process Company 6/11/75 
(03-2637), Pipe Coating 

Tillamook, Louisiana-Pacific Corp 6/24/75 
(29-0019), Plywood and Sawmill 

Banks, Empire Building Materials 6/24/75 
Company (34-2180), Expanded Shale 

34. 

Action 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 



Permit Actions Completed - Direct Stationary Sources (continued 

County 

Multnomah 

Multnomah 

Washington 

Malheur 

Multnomah 

Clatsop 

Multnomah 

Grant 

City and Project 

Portland, Penwalt Corporation 
Expansion of chlorine-caustic 
soda manufacturing 

Portland, Oregon Steel Mills 
Rivergate New Pellet Metallizing 
Furnace 

Forest Grove, Stimson Lumber Co. 
(34-2066), Sawmill 

Nyssa, Amalgamated Sugar Co. 
(23-0002), Beet Sugar Plant 

Portland, Louis Dreyfus Corp. 
(26-2000), Grain Elevator 

Astoria, Astoria Plywood Corp. 
(04-0014), Plywood 

Portland, Boyd Coffee Co. 
(26-2083) , Coffee Roasting 

Bates, Edward Hines Lumber Co. 
(12-0001) , Sawmill and Planing 

Date of 
Action 

6/6/75 

6/10/75 

6/10/75 

6/16/75 

6/24/75 

6/24/75 

6/2/75 

6/26/75 

Indirect Sources (1) 

Washington Washington County, Sornrnerset West 6/30/75 
149 space commercial center 
parking facility 

Fuel Burning Boilers (0) 

3
,. 
~. 

Action 

Addendum 
Issued 

Addendum 
Issued 

Addendum 
Issued 

Addendum 
Issued 

Addendum 
Issued 

Addendum 
Issued 

Permit 
Re-Issued 

Permit 
Re-Issued 

Permit 
Issued 



Permit Actions Pending (346) 

Air Quality Program 

June, 1975 

(New Sources - - - - - -
(Existing Sources- - - -
(Fuel Burning (boilers)-

- - - - 14 - - - - - - See listing below) 
- - 255 - - - See footnote .!:/) 

- - - - 77 - - - - - - - - See footnore ~) 

New Direct Stationary Sources 

County 

Clatsop 

Washington 

Columbia 

Umatilla 

City and Project 

Astoria, Layton 
Funeral Home, 
New cremation 
incinerator .. 

USA-Durham, New 
sludge incinerator, 
lime recalciner and 
steam boilers .. 

Clatskanie, Kaufman 
Chemical Corp., Bulk 
sulfur rail receiving 
and ship loading 
facility. 

Umatilla, Alumax 
Pacific Corporation, 
New aluminum reduction 
plant. 

36. 

Date of 
Initial 

Appl. 

2/28/74 

12/21/74 

2/25/75 

4/18/75 

Date of 
Completed 

Appl. 

5/19/75 

6/27/75 

6/18/75 

Status 

Proposed permit 
mailed 5/19/75. 
Expect to issue 
permit by 7/4/75. 

(See plan action 
pending). Permit 
being drafted. 
Expect to mail 
out proposed 
permit by 7/12/75. 

(See plan action 
pending) Permit 
to be drafted 
within 15 days 
of plan approval. 

Proposed permit 
mailed out 6/18/75. 
Public hearing to 
be held 7/25/75. 
Expect to issue 
permit by 8/15/75. 



Permit Actions Pending 

Indirect Sources (10) 

County 

Clackamas 

Multnomah 

Clackamas 

Jackson 

Clackamas 

Clackamas 

City and Project 

Milwaukie Area, 
Clackamas Town 
Center, 6000+ space 
shopping center 

Rockwood Area, 
Mt. Hood Mall, 
6000+ space 
shopping center 

Oak Grove Area, 
Stuart Andersons• 
Black Angus, 115 
space parking facility 

Central Point Area, 
Jackson County Exhi
bition Center, 1500+ 
parking facility for 
fairgrounds 

Clackamas, Clackamas 
Industrial Complex, 
68+ space parking 
facility 

Milwaukie, Waverly 
Greens, 145 space 
residental parking 
facility. 

37. 

Date of 
Initial 
Appl. 

7/19/74 

7/19/74 

4/14/75 

4/14/75 

4/21/75 

4/23/75 

Date of 
Completed 
Appl. Status 

Environmental 
Impact Statement 
received, no 
further review 
by Department 
necessary until 
land use is 
approved by local 
planning comm. 

Additional infor
mation requested 
environmental 
assessment. No 
further review 
by Dept. 
necessary until 
land use is app
roved by local 
planning comm. 

Transit information 
received 5/8/75. 
No further review 
until land use 
is approved by 
local planning comm. 

Requested environ
mental assessment, 
carbon monoxide, 
traffic, noise 
impact, 4/16/75. 

Requested additional 
information 5/5/75. 
Including revision 
of size of fac
ility to no more 
than 44 spaces. 

Requested additional 
information, tran
sit incentive and 
traffic controls, 
5/5/75. 



Indirect Sources (continued) 

County 

Multnomah 

Washington 

Multnomah 

Washington 

Footnotes: 

City and Project 

Portland, Culver 
Brown Apartments, 
63 space parking 
facility 

Beaverton, Herzog 
Motors, 91 space 
auto sales facility 

Multnomah County, Tri
Met bus parking and 
service facility, 
220 auto and 250 bus 
parking spaces. 

Tigard, McDonald's 
81 space restaurant 
parking facility 

Date of Date of 
Initial Completed 
Appl. Appl. 

4/27/75 

6/17/75 

6/19/75 

6/17/75 

Status 

Requested addi
tional inf or
mation, transit 
incentive pro
gram 6/9/75. 

Anticipate 
request for 
additional infor
mation 7/2/75, 
transit incentive 
program. 

Anticipate 
request for 
additional infor
mation 7/2/75. 
Request reduction 
in auto spaces, 
transit incentive 
program. 

Anticipate 
request for 
additional infor
mation 7/3/75. 

1f These permit actions are of existing sources that are operating on 
automatic extensions or on temporary permits. Our previous estimated 
completion date on these permit actions is being extended into September 
because additional time was needed by our regional staff for reviewing 
and drafting. It is now anticipated that the majority of these permit 
actions be completed prior to September 30, 1975, approximately 35% in 
July, 30% in August and 35%in September. 

'!:./ These fuel burning (boiler) permit actions are all of existing sources 
and do not hinder the operation of the sources~ Because of vacations 
and assignment of other priority projects it is now estimated that the 
issuance of these permits will be completed by Mid-August. 

38, 



Plan Actions Completed (14) 

Land Quality Program 

June 1975 

General Refuse (Garbage) Projects (8) 

County 

Gilliam County 

Deschutes County 

Marion County 

Gilliam County 

Baker County 

Deschutes County 

Douglas County 

Douglas County 

City and Site 

South Gilliam County 
Disposal Facility 
New Site 
Construction and 
Operational Plan 

Brothers Highway Disposal 
Site 
Existing Site 
Operational Plan 

Brown's Island Sanitary 
Landfill 
Existing Site 
Operational Plan 

North Gilliam County 
Disposal Facility 
Existing Site 
Operational Plan 

Baker Sanitary Landfill 
Existing Site 
Operational Plan 

Southwest Deschutes County 
Disposal Site 
New Site 
Construction and Operational 
Plan 

Reedsport Landfill 

Canyonville Landfill 

39. 

Date 
of Action 

6/10/75 

6/18/75 

6/18/75 

6/18/75 

6/27/75 

6/27/75 

6/27/75 

6/30/75 

Action 

Approved 

Approved 

Provisional 
Approval 

Approved 

Approved 

Approved 

Not Approved 

Not Approved 



· Demolition Solid Waste Disposal Projects (0) 

Industrial Solid Waste Disposal Projects (4) 

County 

Josephine County 

Douglas County 

Lincoln County 

Linn County 

City and Site 

Marvin Lee 
Existing Site 

Round Prairie Lumber 
Company 
Existing Site 
Operational Plans 

Georgia-Pacific Corporation 
Existing Site 
Operational Plans 

Western Kraft Corporation 
Existing Site #2 
Operational Plans 

Sludge Disposal Projects (0) 

Planning Projects (2) 

County 

Klamath County 

Clatsop-Tillamook 
Intergovernmental 
Council 

City and Site 

Solid Waste Management 
Action Plan 

Addendum to Plan for 
Clatsop County regarding 
barge haul of waste. 

40. 

Date 
of Action 

6/11/75 

6/16/75 

6/23/75 

6/27/75 

Date 
of Action 

6/18/75 

6/23/75 

Action 

Letter of 
Authorization 

Approved 

Provisional 
Approval 

Approved 

Action 

Approved with 
Comments 

Approved 



,Plan Actions Pending ( 7) 

Land Quality Program 

June 1975 

General Refuse (Garbage) Projects (3) 

i::ounty 

Umatilla County 

Douglas County 

Klamath County 

City and Site 

Pendleton Landfill 

Myrtle Creek Transfer 
Station 

Chiloquin Solid Waste 
Disposal Site 

Demolition Solid Waste Disposal Projects (O) 

Industrial Solid Waste Disposal Projects (4) 

County 

Linn County 

Benton County 

Deschutes County 

Linn County 

City and Site 

Western Kraft 
Corporation 
Existing Site #1 

Miller Lumber, Inc. 

Deschutes Valley 
Disposal Site 

Teledyne Wah
Chang, Albany 

Sludge Disposal Projects (0) 

41. 

Date 
Received 

10/15/74 

1/6/75 

5/12/75 

Date 
Received 

4/24/75 

6/18/75 

6/27/75 

6/30/75 

Status 

Final Grades 
Requested 

Awaiting 
Revised Plans 

In Process 
of Approval 

Status 

Awaiting 
Revised Plans 

Plan Incomplete 
More Data 
Requested 

In Process 
Action 7/75 

In Process 
Action 7/75 



Permit Actions Completed ~ 

Land Quality Program 
June 1975 

General Refuse (Garbage) Facilities (10) 

County 

Jackson 

Klamath 

Lane 

Deschutes 

Gilliam 

Marion 

Deschutes 

Gilliam 

Umatilla 

Deschutes 

Prospect Landfill 
Existing Facility 

Crescent Landfill 
Existing Facility 

Franklin Landfill 
Existing Facility 

McGrath Landfill 
Existing Facility 

North Gilliam County 
Disposal Facility 

Existing Facility (Arlington) 

MacLeay Landfill 

Negus Landfill 

South Gilliam County 
Disposal Facility 

New Facility (Condon) 

Umatilla Tribal Landfill 

Fryrear Landfill 

Demolition Solid Waste Disposal Facilities 1Q2_ 

42. 

Date of 
Action 

6/3/75 

6/5/75 

6/6/75 

6/6/75 

6/18/75 

6/19/75 

6/20/75 

6/26/75 

6/26/75 

6/27/75 

Action 

Permit 
Issued 
(renewal) 

Permit 
Amended 

Permit 
Issued 
(renewal) 

Permit 
Issued 

Permit 
Issued 

Permit 
Amended 

Permit 
Issued 

Permit 
Issued 

Permit 
Issued 
(renewal) 

Permit 
Issued 



Industrial Solid Waste Disposal Facilities _(12) 

County 

Josephine 

Benton 

Benton 

Douglas 

Josephine 

Josephine 

Lane 

Lane 

Lane 

Marion 

Multnomah 

Clatsop 

Marvin Lee 
New Facility 

Hobin Lumber Co. 

Paul Barber Hardwood 

Reedsport Mill 

Josephine Co. Industrial 
Sludge Disposal Site 

Rough & Ready Lumber 

Georgia-Pacific, Irving 
Road, Eugene 

Georgia-Pacific, 
Springfield 

Hines Lumber 

Green Veneer 

Pacific Carbide 

Crown Zellerbach 
wauna Mill 

Sludge Disposal Facilities J.Q2_ 

Date of 
Action 

6/11/75 

6/26/75 

" 

" 

" 

" 

" 

" 

" 

" 

" 

6/27/75 

Action 

Letter author
ization 
Issued 

Temporary Permit 
Amended * 

" " 

" " 

" " 

" " 

" " 

" " 

" " 

" " 

" " 

Permit Issued 
(renewal) 

* Existing facilities operating under temporary permits which were due to 
expire 7-1-75. Permits amended so as to expire 6-30-76. 

43. 



Permit Action Pending (147) 

Land Quality Program 

June 1975 

General Refuse (Garbage) Facilities (100) 

County 

Benton 

Clackamas 

Columbia 

Coos 

Curry 

Curry 

Coffin Butte Landfill 

Rossman's Landfill 

Santosh Landfill 

Date of 
Initial 
Applen. 

5/13/75 

4/21/75 

5/5/75 

Fairview Disposal Site 6/2/72 

Brookings Landfill 5/16/72 

Nesika Beach Landfill 6/16/72 

44. 

Date of 
Completed 
Applen. 

5/13/75 

4/21/75 

5/5/75 

6/16/72 

6/16/72 

6/16/72 

Status 

Renewal. Proposed 
Permit mailed 
6/23/75 

Renewal. Proposed 
permit mailed 
6/19/75. 

Renewal. Permit 
Expires 8/1/7 5. 
Regional staff to 
draft permit 7/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 4/1/75. 
County requested 
additional review 
time. 

Under temporary 
permit. Proposed 
regular permit 
mailed 4/16/75. 
County requested 
additional review 
time. 

Under temporary 
permit. Proposed 
regular permit 
mailed 4/16/75. 
County requested 
additional review 
time. 



General Refuse (Garbage) Facilities (Continued) 

County 

Multnomah 

Deschutes 

Deschutes 

Deschutes 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

St. Johns Landfill 

Highway Disposal Site 
(Brothers) 

Knott Pit Landfill 

Southwest Landfill 

Elkton Landfill 

Myrtle Creek Landfill 

Oakland Landfill 

Reedsport Landfill 

Yoncalla Landfill 

Date of 
Initial 
Applen. 

1/30/75 

6/13/72 

5/2/75 

6/19/74 

6/12/72 

6/12/72 

6/12/72 

6/12/72 

6/12/72 

45. 

Date of 
Completed 
Applen. 

1/30/75 

4/22/75 

5/2/75 

7/9/74 

7/9/74 

7/9/74 

7/9/74 

7/9/74 

Status 

Renewal. Proposed 
permit mailed 

6/27/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/18/7 5. 

Renewal. Proposed 
permit mailed 
6/25/75. 

Proposed new 
facility. Application 
incomplete. 
Proposed permit 
mailed 6/27/75. 
Regular permit will 
not be issued until 
application is 
complete. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/25/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/23/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/24/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/25/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/25/75. 



General Refuse (Garbage) Facilities (Continued) 

County 

Douglas Lookingglass Landfill 

Douglas Canyonville Landfill 

Douglas Glendale Landfill 

Jackson Dry Creek Landfill 

Lane Florence Landfill 

Lane Veneta Landfill 

Marion Brown's Island 

(78) other sites with temporary permits 
(incomplete applications) 

Date of 
Initial 
Applen. 

6/12/72 

6/12/72 

6/12/72 

5/7/75 

5/12/75 

5/12/75 

46. 

Date of 
Completed 
Applen. Status 

7/9/74 Under temporary 
permit. Proposed 
regular permit 
mailed 6/26/75. 

7/9/74 

7/9/74 

5/7/75 

5/12/75 

5/12/75 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/30/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 6/30/75. 

Renewal. Proposed 
permit mailed 
6/11/75. 

Renewal. Proposed 
permit mailed 
6/27/75. 

Renewal. Proposed 
permit mailed 
6/13/75. 

Expansion of 
existing facility. 
Proposed permit 
mailed 6/18/75. 

Most awaiting com
pletion of regional 
solid waste management 
plans. Regional 
staff to draft 
permits prior to 
12/75. 



Demolition Solid Waste Disposal Facilities ill 

Date of Date of 
Initial Completed 

County City and Site Applen. Applen. Status 

Marion Salem Airport 6/20/72 8/14/74 Under temporary 
Landfill permit. Regional 

staff to draft 
regular permit 7/75. 

Polk Fowler Demolition 8/8/72 8/14/74 Under temporary 
permit. Regional 
staff to draft 
regular permit 7/75. 

Linn Roche Road 5/13/75 5/13/75 Renewal. Proposed 
permit mailed 
6/23/75. 

Industrial Solid Waste Disposal Facilities (43) 

Date of Date of 
Initial Completed 

County City and Site Applen. Applen. Status 

Columbia Crown Zellerbach 4/22/75 4/22/75 Renewal. Permit 
(Camp 8) expires 6/30/75. 

Regional staff denied 
proposed expansion. 
Permittee has appealed. 
Solid Waste Manage-
rnent Division to 
review. 

Coos Weyerhaeuser, Dellwood 6/21/73 4/12/74 Existing site. 
Shop Proposed regular 

permit mailed 
5/30/75. Permittee 
requested additional 
review time. 

Coos Weyerhaeuser, Horse 6/21/73 4/12/74 Existing site. 
Flats Proposed regular 

permit mailed 
5/30/75. Permittee 
requested additional 
review time. 

47. 



Industrial Solid Waste Disposal Facilities (Continued) 

County 

Curry 

Linn 

Douglas 

Lane 

Lincoln 

Benton 

Benton 

Douglas 

Josephine 

Josephine 

Rogge Lumber Co. 

Western Kraft 

Round Prairie 
Lumber Co. 

Pope & Talbot 

Georgia-Pacific, 
Toledo 

Hobin Lumber Co. 

Paul Barber Hardwood 

Reedsport Mill 

Josephine Co. Indus
trial Sludge Disposal 
Site 

Rough & Ready Lumber 

Date of 
Initial 
Applen. 

11/18/74 

4/25/75 

10/2/74 

5/12/74 

7/2/73 

6/21/73 

12/19/73 

8/8/73 

7/18/73 

6/22/73 

48. 

Date of 
Completed 

Applen. 

11/18/74 

4/25/75 

11/12/74 

5/14/75 

3/14/74 

6/29/73 

5/20/74 

8/8/73 

7/18/73 

6/22/73 

Status 

Renewal. Permit 
expired 12/31/74. 
Proposed new permit 
mailed 5/29/75. 
Permittee requested 
additional review 
time. 

Renewal. Proposed 
permit mailed 
6/26/75. 

Proposed new 
facility will not 
be used until 
summer. Proposed 
permit mailed 
6/16/75. 

Renewal. Permit 
expired 6/30/75. 
Regional staff to 
draft new permit 
7/75. 

Existing site. 
Proposed permit 
mailed 6/23/75. 

Under temporary 
permit. Expires 
6/30/76. Regional 
staff to draft 
regular permit as 
soon as possible. 

" " " 

" " " 

" " " 

" " " 



y 

y 

y 
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Industrial Solid Waste Disposal Facilities (Continued) 

County 

Lane 

Lane 

Lane 

Marion 

Multnomah 

Benton 

Coos 

Curry 

Douglas 

Douglas 

Hood River 

Jackson 

Lincoln 

Georgia-Pacific, 
Irving Road, 
Eugene 

Georgia-Pacific 
Springfield 

Hines Lumber 

Green Veneer 

Pacific Carbide 

Willamette Industries 

Coos Bay Plywood 
Millington Flats 

U. S. Plywood, 
Gold Beach 

D & D Lumber 

U. S. Plywood 
Roseburg 

Champion International 

Boise Cascade, 
Medford 

Publishers Paper, 
Toledo 

Date of 
Initial 
Applen. 

6/22/73 

6/28/73 

6/29/73 

6/1/73 

6/25/73 

7/3/73 

6/20/73 

7/13/73 

6/29/73 

7/13/73 

7/13/73 

7/2/73 

9/28/73 

49. 

Date of 
Completed 
Applen. 

6/22/73 

9/7/73 

5/30/74 

7/3/73 

6/25/73 

7/3/73 

7/2/73 

7/13/73 

6/29/73 

7/13/73 

7/13/73 

7/2/73 

9/28/73 

Status 

Under temporary 
permit expires 
6/30/76. Regional 
staff to draft 
regular permit as 
soon as possible. 

" " " 

" " " 

" " " 

" " " 

Under temporary 
letter authorization. 
Regional staff to 
draft regular letter 
authorization or 
permit prior to 12/75. 

" " " 

" " " 

" " " 

" " " 

" " " 

" " " 

" " " 



y 

y 

Industrial Solid Waste Disposal Facilities (Continued) 

County 

Linn 

Linn 

Linn 

Linn 

Baker 

Jackson 

Coos 

Coos 

Coos 

Coos 

Douglas 

Douglas 

Linn 

Bauman Lumber 

Cedar Lumber 

Dean Morris Lumber 

Willamette Industries 
Foster 

Oregon-Portland 
Cement Co. 

Jackson County, Park 

Coos Head Timber 

International Paper 

Roseburg Lumber 
Coquille 

Westbrook Pole and 
Piling 

L & H Lumber 

Roseburg Lumber Co. 
5 mill sites 

Willamette Industries 
Sweet Horne 

Date of 
Initial 
Applen. 

6/19/73 

7/1/73 

6/28/73 

7/5/73 

6/1/73 

1/12/74 

6/21/73 

12/13/74 

7/18/73 

5/7/74 

6/20/74 

7/9/73 

7/5/73 

Date of 
Completed 

Applen. 

6/19/73 

7/1/73 

6/28/73 

7/5/73 

6/21/73 

12/13/74 

7/18/73 

5/7/74 

6/20/74 

6/3/74 

12/28/73 

Status 

Under temporary 
letter authorization. 
Regional staff to 
draft regular letter 
authorization or 
permit prior to 12/75. 

" " " 

" " " 

" " " 

Existing site, 
requested letter 
authorization. 
Regional staff to 
investigate. 

" " " 

Existing site. 
Regional staff to 
investigate. 

" " " 

" " " 

" " " 

" " " 

" " " 
5 applications 

" " " 

Permit applications indicated 
minimal environmental impact. 
of permits in such cases. 

that these were very low volume disposal sites with 
Regulations provide for letter authorizations in lieu 

50. 



Sludge Disposal Facilities J._:IJ_ 

County 

Coos Hempstead Sludge Lagoon 

Date of 
Initial 
Applen. 

5/9/75 

51. 

Date of 
Completed 

Applen. 

5/9/75 

Status 

Renewal. Proposed 
new permit drafted 
to be mailed 7/75. 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

Technical Programs 

Plan and Permit Actions 

July, 1975 

Water Quality Program: Page 

llO - Plan Actions Completed 1 

23 - - - - Plan Actions Pending 7 

21 - - - - Permit Actions Completed 9 

160 - - - - Permit Actions Pending ll 

Air Quality Program: Page 

24 - - - - Plan Actions Completed 14 

ll - - - - Plan Actions Pending 17 

42 - - - - Permit Actions Completed 18 

323 - - - - Permit Actions Pending 22 

Land Quality Program: Page 

6 - - - - Plan Actions Completed 25 

7 - - - - Plan Actions Pending 26 

27 - - - - Permit Actions Completed 27 

138 - - - - Permit Actions Pending 30 



City and 
County 

Departrnent of EnviroILTT1.ental Quality 
Technical Progrili~S 

Monthly Activity Report 

Water Quality 
(Program) 

July - 197~5,,___~~~ 
(Mon th and Year) 

PLAN ACTIONS COMPLETED (110) 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action Action 

Municipal Sewerage Projects - (95) 

Gresham 
£.1ultnomah 

Clackamas 

~ifashington 

Lane 

Washington 

Heppner 
Morrow 

Corvallis 
Benton 

Cottage Grove 
Lane 

\rJashington · 

Monmouth 
Polk 

~\fashington 

Salem (Willow 
Lake) 

!'-1arion 

Medford 
Jackson 

Sonco Estates Se\'1ers & Marpol 
Ridge, Ph. 1 Sewers 

Kelloqq Creek STP - C.O. #6 

USA (Sunset) - Jest.a Hills 
No. 1 Sev1ers 

Eugene Sewer Projectp -
Hazel Park Subdn. 
Wilona Park Subdn. 
K & R Subdn. 
English Oaks Subdn. 
2nd Ave. 

US.A. (Rock Cr.) - Addendum 
No. 1 to Contracts 7, 8, 9 & 10 
Addendum No. 2 to Contract 2 

Willo\V Vie~.v Dre Sewer 

Circle Blvd. Sewer 
(Hewlett-Packard) 

Wright's Grove Subdn. -
3rd Addn. Sewers 

USA (Durham) - Connections to. 
Fanno Cr. Int. 

Colleg~ Estates Sewers 

USA (Tigard) - I4cDonald 
Restaurant Se\\Ter 

11cLoud Estates Sev-rers 

USA (Durham) - c. 0. #9-10 
Durl1am STP 

Sandra J Subdivision Sewer 

7/1/75 Prov. Approval 

7/1/75 Approved 

7/2/75 Prov. Approval 

7/7/75 Prov. 1'pproval 
7/7/75 Prov. Approval 
7/7/75 Prov. Approval 
7/7/75 Prov. Approval 
7/7/75 Prov. Approval 

7/7/75 Each Approved 

7/7/75 Approved 

7/7/75 Prov .. A.pproval 

7/7/75 Prov .. Approval 

7/7/75 Prov. Approval 

7/7/75 ProV~ Approval 

7/8/75 Prov. Approval 

7/9/75 Prov. Approval 

7/10/75 Prov. Approval 

7/10/75 A.pp roved 

7/10/75 Prov. Approval 



Department of Enviror1mental Qt1ality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975. 
(Program) (Month and Year) 

PL_J:\N ACTIONS COMPLETED 

City and 
County 

Name of Source/Project/Site 
and Type of Same 

Municipal Sewerage Projects - Continued 

Salem (Willow 
Lake) 

Marion 

Davidson St. Sewer 

Roseburg Verncrest Hts. Sewers 
Douglas 

Salem (Willow) Royal Oaks Estates, Phases II & 
Marion III Sewers 

Date of 
Actio_n 

7/10/75 

7/11/75 

7/11/75 

Umatilla 
Umatilla 

Addendum No. l - McNary Int. Proj. 7 /15/75 

Jackson 

Fairvie1;v 
f.1ultnomah 

1.V-asbington 

McMinnville 
Yamhill 

BCVSA - c. o. #2 s. Medford 
Trunk Se't>1er 

Marjorie Meadows Subdn. Sewers 

USA (Fanno) - Tallwood Apts. 
Sewers & 78th Ave •. Sewers 

Projects 1975-4 & 1975-8 Sewers 

Salem (Willow) 24th & State St. Sewer 
Marion Royvonne Ave. Sewer 

The Dalles C. O. #1 Eastside Int. Proj. 
\Vas co 

Portland 
Multnomah 

Veneta 
Lane 

Albany 
Linn 

Dallas 
Polk 

l'Jewport 
Lincoln 

Washington 

c. o. #2 Grit Project 

Lagoon Facilities Expansion 

Coverdale Farms Sewer 

Dallas Hotel & Trailer Park Sewer 

Neff Way & Cliff Street Sewer 
Separation 

USA (Rock Creek STP) Contract 
No. 11 

7/15/75 

7/15/75 

7/15/75 

7/15/75 

7/16/75 
7/16/75 

7/16/75 

7/17/75 

7/17/75 

7/17/75 

7/17/75 

7/17/75 

7/18/75 

Action 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Approved 

Approved 

Prov. Approval. 

Prov. Approval 

Prov. Approval 

Prov. Approval 
Prov. Approval 

Approved 

·Approved 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov~ Approval 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975 
(Program) (D'lonth and Year) 

PLAN ACTIONS .COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Municipal Sewerage Projects - Continued 

Jackson 

Washington 

East Salem 
!'1arion 

Hermiston 
Umatilla 

Douglas 

Lincoln 

Baker 
Baker 

Woodburn 
~1arion 

Lebanon 
Linn 

Myrtle Creek 
Douglas 

BCVSA - Kogap Mfg. Co. Sewer 

USA (Aloha) - Barlow Square 
Subdn. Sewers 

S. & D. Dist. #1 - Kiewell Addn. 
Sewers 

Cottonwood Estates Sewers 

Green S.D. 7th & 8th Addn. to 
Sunnyslope Sewers 

Gleneden S.D. Evergreen Ridge 
Sewers 

Alpine KOA Sewer 

Woodburn Industrial Park Sewers 

Rosewood St. 
9th & Hobb Sts. Sewers 

1st Addn. to Riverside Estates 
~ew~rs 

Klaruath Falls · j
1Ivlerryman Replat" Sewers 

Klamath 

La Grande Sunny ~!ill. Acres, Addn. II Sewers 
Union 

Hubbard 
l'-1arion 

Jackson 

Hildebrand Estates No. II Sewers 

BCVSA - C. 0. #2, Sch. B South 
Medford Trunk Sewer 

7 /18/75 

7/18/75 

7/18/75 

7/21/75 

7/21/75 

7/21/75 

7/21/75 

7/21/75 

7/21/75 
7/21/75 

7/21/75 

7/21/75 

7/22/75' 

7/22/75 

7/22/75 

Washington USA (Aloha) - Tee-Jay No. 3 Sewers 7/23/75 

Corvallis 
Benton 

Tillamook 

STP Expansion 7/24/75 

NTCSA C. 0. #A-2, B-10 & B-1-0, 7/24/75 
STP Proj. -3-

Action 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 
Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Approved 

Prov. Approval 

Prov. Approval 

Approved 



City and 
County 

Department of Environmen·tal Quality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975 
(Program) (Month and Year) 

Ph~N ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Municipal Sewerage Projects - Continued 

Li11.n 

t·:larion 

Astoria 
Clatsop 

Chiloquin 
Klan1ath 

Tillamook 

fllul tnamah 

Coos 

Si1verton 
Marion 

Salem __ 
Marion 

Washington 

Toledo 
Lincoln 

Springfield 
r~ane 

PhilomatI-1 
Benton 

Gresham 
Multnomah 

Edgewood Estates Sewers & 
Mary B. Subdn. Sewers 

Labish Village Project -
Addenda Nos. 4 & 5 

N·. l'7. Fur Breeders Copp Sei'ler 

.sewer Rehabilitation 

Twin Rocks S.D. - Washington St. 
Sewer 

Inverness Sev-1ers C. 0. #7 to 
Unit 5C Project 

Charleston S.D. - Boat Basin 
Sewers 

Silner Loop Addn. Se1;01ers 

(Willow Lake) Denver Court 
Sewer Ext. 

USA (Aloha) -
V·Jillow Creek Interceptor 
\"7illo1'T Creek West Sewers 
Portland-Comm. College Sewer 

_Ollala Slough Interceptor 

Ridge View Estates Se~\l'ers 

Sequoia Park 2nd Addn. _Se~'1$f'S 

Leonora Estates Sewers 

Shady Lane Subdn. Sewers 
Olympic St. Sewer 

Nev-.rton & Jeffrey Sts. Sewers 

El Caminor Phase 7 Sewers 

-4-

7/24/75 

7/24/75 

7/25/75 

7/28/75 

7/28/75 

7/29/75 

7/30/75 

7/30/75 

7/30/75 

7/31/75 
7/31/75 
7/31/75 

7/31/75 

7/31/75 
7/31/75 
7/31/75 
7/31/75 
7 /31/75 

7/31/75 

7/31/75 

Action 

Prov ... Approval 

Approved 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Approved 

Prov. Approval 

Prov. .Approval 

'Prov. Approval · 

Prov. Approval 
J?rov. Approval 
Prov. A.pproval 

Prov .. Approval 

Prov. Approval 
Prov. Approval 
Prov. Approval 
Prov. Approval 
Prov. _Approval 

Prov. Approval 

Prov. Approval 



\ .. 

City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975 

(Program) (Month and Year) 

PLAN ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Municipal Sewerage Projects - Continued 

Lake Oswego 
Clackamas 

Hillsboro 
Washington 

Stayton 
Marion 

Eugene 
Lane 

Coos 

Washington 

Upper Cherry Lane View Estates 
Sewer 

(Rock Creek) N.E. 37th, N.E. 15th 
& N.E. 18th Ct. Sewers 

Westown Park No. 6 Sewers 

Skyline Loop Annexation Sewer 
Project & Martin St. Sewer 

Bunker Hill S.D. - Mccallum st. 
Sewer 

USA (Fanno) - Raleigh View 
Estates No. 2 Sewers 

-5-

7/31/75 

7/31/75 

7/31/75 

7/31/75 

7/31/75 

7/31/75 

Action 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 

Prov. Approval 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975 
(Program) (Month and Year) 

PLAN ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Industrial Waste Sources - (15) 

Marion 
Woodburn 

Clackamas 
Wilsonville 

Lincoln 
Toledo 

Tillamook 
Tillamook 

Tillamook 
Garibaldi 

Tillamook 
Tillamook 

Tillamook 
Tillamook 

Tillamook 
Tillamook 

Coos 
North Bend 

Linn 
Near Larwood 

Coos 
North Bend 

Coos 
North Bend 

Coos 
North Bend 

Benton 
Corvallis 

Multnomah 
Portland 

Skylane Farms - 3 Chicken Houses 
& Manure Handling System 

Joe Bernert Towing Co. - Wash 
Water Recirculation System 

5/15/75 

6/26/75 
Info. not 
listed for 
June 

Georgia Pacific - Final Plans 7/1/75 
Secondary Biological System 

George Porter Dairy Farm - 7/1/75 
Dairy Farm - Animal Waste Facilities 

Edmunds Fish & Crab - Screening 7/1/75 
Facilities 

Earl W. Wyatt Dairy Farm -
Animal Waste Facilities 

Clarenc~ Berquist Dairy Farm -
Animal waste Facilities 

Roy Peterson Dairy Farm - Animal 
Waste Facilities 

Menasha Corp. - Steam Plant Ash 
Removal System 

Oregon Wildlife Comm. - Roaring 
River Hatchery - Settling Pond 

Menasha Corp~ - Press Washing 
Flow Control 

7/2/75 

7/2/75 

7/3/75 

7/7/75 

7/8/75 

7/10/75 

Menasha Corp. - Screens at Settling 7/17/75 
Basin 

Menasha Corp. - Hydropulper Area 
Effluent Recycling System 

Corvallis - Evans Products -
Upgrade of Waste Water 
Treatment Facilities 

Phillips Petroleum - Oil/Water 
Separator 

-6-

7/17/75 

7/23/75 

7/31/75 

Action 

Disapproved. 
Should not have 
been on list 
for June. 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Disapproved 

Approved 

Approved 

Approved 

Approved 

Disapproved 



Department of Environmental Quality 
Technical Programs 

l·lonthly Activity Report 

Water Quality July - 1975 
(Program) (Month and Year) 

City and 
County 

PLAN ACTIONS PENDING (23) 

Name of Source/Project/ Date 
Site & Type of Same Received 

Municipal Sewerage Projects - (12) 

curry 

Douglas 

Lincoln 

Coos 

Grant 

Linn 

Washington 

Bend 
Deschutes 

Lane 
Eugene 

Wilsonville 
Clackamas 

Umatilla 
Umatilla 

Harbor SD - Holly Lane 
Sewer 

Spendthrift Mobile 
Park STP 

Starfish.Cove Motel STP 

Charleston SD Sewerage 
System 

Long Creek - STP & 
Sewerage System 

Pioneer Villa Motel STP 
Expansion_ Preliminary 

USA - Rock Creek STP 
Equipment Contract 
No. 12 

R & D Vacuum Pressure 
Sewage System 

Hawkins Lane Sewer 
10th Addition to 
Nob Hill Sewers 

Joe Cooney Sewer 

2/4/75 

2/14/75 

4/25/75 

5/19/75 

6/23/75 

7/15/75 

7/30/75 

7/28/75 

6/26/75 

7/7/75 

McNary Townsite Division 7/21/75 
No. 5 Sewers 

-7-

Status 

Held pending con
struction of Harbor SD 
System. Response 
dated 2/19/75). 

Plans .approvable 
waiting for bond re
quired by ORS 454.425. 
Letter 6/27/75. 

Review to be com
pleted upon resolu
tion of a&ninistra
ti ve problems 
between state agencies. 

Revision requested 
by letter dated 
6/30/75. 

Revision requested 
by letter of 7/31/75. 

Requested additional 
information & required 
the services of a P.E. 
in phone call to 
Mr. Robert Stulrs 
7/18/75. 

Under review. 
(Review completion 
projected 8/12/75). 

Under review. 
(Review completion 
projected 8/11/75). 

Additional informa
tion requested by 
letter 7/7/75. 

Addtional informa
tion requested by 
letter 7/31/75. 

Under review. 
(Review completion 
projected 8/7/75). 



Department of Environmental Quality 
Technical Programs 

.tvlonthly Activity Report 

Water Quality 
July - 1975 

(Program) (Month and Year) 

PLAN ACTIONS PENDING 

City and 
County 

Name of Source/Project/ Date 
Site &· Type of Same Received 

Industrial Waste Sources - (11) 

Klamath Falls Weyerhaeuser - Bark & 
Klamath Debris Control 

Lane Weyerhaeuser - Evapo-
Springf ield rator· Condensate 

System and Expansion 

Douglas International Paper Co. 
Gardiner Gardiner Paper Mill -

Preliminary Report 
for Upgrading System 

Clackamas Oregon Portland Cement 
Lake Oswego Waste Water 

Douglas 

Clackamas 
Estacada 

Lincoln 
Toledo 

Columbia 
St. Helens 

Washington 
North Plains 

Hood River 
Dee 

Douglas 
Riddle 

Treatment 

Douglas County Parks 
Fish cleaning Stati?n 

Park Lumber (Crown 
Zellerbach) Yard 
·Drainage Diversion 
System 

Scrubber Water 
Recirculation System 

Kaiser Bypsurn Process 
Water Recirculation 
System 

Perrnapost - Waste Water 
Collection & Evaporation 
System 

U.S. Plywood Champion 
International -
Process Water Reuse 

Roseburg Lumber Co. 
Veneer Dryer Wash Down 
Water-Elimination from 
Log Pond 

4/24/75 

6/1/75 

6/11/75 

6/26/75 

7/15/75 

7/22/75 

7/24/75 

7/25/75 

7/31/75 

7/3.1/75 

7/31/75 

-8-

Status 

Held pending review 
of log handling 
policy. 

Initial review 6/6/75. 
Letter sent requesting 
additional information 
6/20/75. Hold pending 
commission meet.7/25/75. 

.Initial review 6/26/75. 
·Meeting set for 
8/12/75. 

-Review completion 
projected 8/22/75. 

Review completion 
projected 8/29/75. 

Review completion 
projected for 8/22/75. 

Review completion 
projected for 8/29/75. 

Review completion 
projected for 8/29/75. 

Review completion 
projected for 8/29/75. 

Review completion 
p:mjected for 8/29/75. 

Review completion 
pro]ected for 8/20/75. 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Water Quality July - 1975 
(Program} (Month and Year 

PERMIT ACTIONS COMPLETED (21) 

Name of Source/Project/Site 
and 'I'ype of Sarne 

Date of 
Action 

Municipal Sources (All State - 5) 

Grants Pass 
Josephine 

Culver 
Jefferson 

Prineville 
Crook 

Gilchrist 
Klamath 

Salem 
Marion 

Oregon Highway Division 
Manzanita Rest Area 

City of Culver 
Sewage Disposal 

Ochoco West SD 
Sewage Disposal 

Gilchrist Timber 
Domestic Waste 

Labish Village S & D 
Sewerage System 

Industrial Sources (All State - 16) 

Bandon 
Coos 

Douglas 

Josephine 

Lane 

Douglas 

Mt. Angel 
Marion 

Clackamas 

Josephine 

Grants Pass 
Josephine 

Central Point 
Jackson 

Eagle Point 
Jackson 

Erdman Packing Co. 
Slaughter House 

Joseph A. Baines 
Placer Mine 

Clarence F. Pruess 
Placer Mine 

A. N. Renfro 
Placer Mine 

William Smith 
Placer Mine 

Mt. Angel Meat 
Slaughter House 

Portland General Electric 
Promontory Park 

Rosco M. Polk 
Placer Mine 

Carolina Pacific Plywood 
Wood Products 

Rogue River Paving 
Asphalt Plant 

Southern Oregon Tallow 
Rendering Plant 
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7/8/75 

7/11/75 

7/11/75 

7/11/75 

7/17/75 

7/8/75 

7/8/75 

7/8/75 

7/8/75 

7/8/75 

7/9/75 

7/11/75 

7/17/75 

7/17/75 

7/17/75 

7/17/75 

Action 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Pemit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

Modified as 
State Permit 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 



City and 
County 

Department of Environmental Quality 
Technical Prograrns 

Monthly Activity Report 

Water Quality 

(Program) 
July - 1975 

(Montl-1 and Year 

PERMIT ACrIONS Crn.IPLETED 

Name of Source/Project/Site 
and Type of Sarne 

Date of 
Action 

Industrial Sources (Continued) 

Josephine 

Hillsboro 
Washington 

Oregon City 
Clackamas 

Umatilla 
Umatilla 

Damascus 
Clackamas 

Wesley Pieren 
Leipold Placer Mine 

Crown Rendering Co. 
Rendering Plant 

Willamette Western 
Willamette Falls Sand & Gravel 

Alumax Pacific Corp 
Primary Aluminum Reduction 

Scott Pickens 
Damascus Sand & Gravel 
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7/17/75 

7/17/75 

7/17/75 

7/21/75 

7/25/75 

Action 

State Permit 
Issued 

State Permit 
Issued 

State Permit 
Issued 

State permit 
Issued 

State Permit 
Issued 



City and 
County 

Department of Environmental Quality 
'l'echnical Programs 

Monthly Activity Report 

Water Qua_l,_U;y__ __ 
(Program) 

_ Jul'L=.__l97L_~-
(IV1onth ancl Year) 

PER~IT ACTIONS PENDING (160) 

Date of Date of 
Name of Source/Project/ Initial Completed Type of Action 

Site & Type of Some Appl. Appl. and Status 
.~~~~~~~~~·~~~~--~~~~.~~~~~-

Municipal and Industrial Sources (39 NPDES; 64 State) 

NPDES Permits 

Rainier 
Columbia 

Astoria 
Clatsop 

Cascade Energy 
Oil Refinery 

Sundown SD 
Sewage Plant 

Columbia City Charter Energy 
Columbia Oil Refinery 

Charleston 
Coos 

Portland 
Multnomah 

Lebanon 
Linn 

Baker 
Baker 

Bandon 
Coos 

Portland 
Multnomah 

Springfield 
Lane 

Springfield 
Lane 

Wilsonville 
Clackamas 

Elgin 
Union 

Roseburg 
Douglas 

Amity 
Yamhill 

Coos Bay 
Coos 

Gold Coast Fishermans 
Coop - Fish Processing 

CIRI 
Oil Refinery 

Pineway Apartments, 
Sewage Plant 

Parkerville Placers 
Placer Mining 

Ocean Spray Cranberries 
Proposed New Facility 

Chempro of Oregon 
Disposal of Oil & 
Chemicals 

Parker & Son Tire Co. 
Truck Wash 

SWF Plywood 
Log Pond Overflow 

Joe Bernert Towing 
Gravel Operation 

Boise Cascade 
Wood Products 

Hub Lumber 
Wood Products 

City of Amity 
Filter Plant 

Bunker Hill SD 
Sewage Plant 

4/11/74 

4/24/74 

9/13/74 

10/29/74 

11/1/74 

3/6/75 

3/25/75 

4/3/75 

4/4/75 

4/8/75 

4/9/75 

4/18/75 

4/30/75 

5/8/75 

5/13/75 

5/14/75 
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11/20/74 

11/30/74 

11/30/74 

4/24/75 

5/1/75 

5/1/75 

5/1/75 

5/1/75 

5/1/75 

5/1/75 

5/23/75 

5/23/75 

5/23/75 

(N) EPA Final 
Review 

(E) Drafted 

(N) EPA Final 
Review 

(N) Dormant 

(N) EPA Final 
Review 

(E) EPA Final 
Review 

(N) Permit not 
Required until 
1976 

(E) Drafted 

(N) Applicant 
Review 

(E) Hold request 
by applicant 

(R) Renew before 
9/30/75 

(R) State Permit 
Drafted 

(R) Renew before 
9/30/75 

(E) EPA Final 
Review 

(N) Applicant 
Review 

(E) EPA Final 
Review 



City and 
County 

Drain 
Douglas 

Arlington 
Gilliam 

Portland 
Multnomah 

Lane 

Shady Cove 
Jackson 

Grand Ronde 
Polk 

Sutherlin 
Douglas 

Ashland 
Jackson 

Merrill 
Klamath 

Sheridan 
Yamhill 

Portland 
Multnomah 

Portland 
Multnomah 

Portland 
Multnomah 

Portland 
Multnomah 

Lane 

Milton
Freewater 

Umatilla 

Powers 
Coos 

Departrnent of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Water Quality__ __ 
(Program) 

~~~J~.ulv - 1975 
(Month and Year) 

PERMIT ACTIONS PENDING 

Date of 
Name of Source/Project/ Initial 

Date of 
Completed 

Appl. Site & Type of Same Appl. 

City of Drain 5/19/75 5/23/75 
Sewage Plant 

PGE - Pebble Springs 5/21/75 6/23/75 
Proposed Nuclear Facility 

Tyee Yacht Club 5/22/75 6/2/75 
Sewage Plant 

Lane County Parks 
Camp Lane Sewage 

Shady Vista Mobile Park 
Sewage Plant 

Fort Hill Lumber Co. 
Wood Products 

Roseburg Lumber Co. 
Wood Products 

Don Callahan's, Inc: 
Sewage Plant 

Klamath Potato 
Potato Washing 

John C. Taylor Lumber 
Wood Preserving 

Harbor - 1 Moorage 
Sewage Disposal 

5/27/75 5/30/75 

5/27/75 5/30/75 

5/27/75 5/27/75 

5/30/75 6/2/75 

6/2/75 6/4/75 

6/3/75 6/4/75 

6/13/75 

6/16/75 

Columbia River Yacht 6/20/75 6/20/75 
Club - Sewage Disposal 

Stevens Moorage 6/23/75 6/23/75 
Sewage Disposal 

Cosmopolitan Airtel 7/7/75 7/8/75 
Sewage Disposal 

Dept. of Fish & Wildlife 7/15/75 7/16/75 
McKenzie River Salmon 
Hatchery 

Rogers Walla Walla 
Vegetable Processing 

City of Powers 
Sewage Disposal 

7/17/75 7/17/75 

7/17/75 7/17/75 
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Type of Action 
and Status 

(E) EPA Final 
Review 

(N) Applicant 
Review 

(E) EPA Final 
Review 

(R) Renew before 
10/31/75 

(E) Applicant 
Review 

(E) EPA Final 
Review 

(E) Public 
Notice 

(E) Applicant 
Review 

(E) To be Drafted 
in August 

(E) To be drafted 
in August 

(E) Public 
Notice 

(E) Public 
Notice 

(E) Public 
Notice 

(R) To draft 
in August 

(N) New facility 

(R) Renew before 
12/31/75 

(R) Renew before 
12/31/75 



Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

,July - 1975 Water Quality___~ 
(Program) (Month and Year) 

PERMIT ACTIONS PENDING 

City and 
County 

Port Orford 
Curry 

Ashland 
Jackson 

Harrisburg 
Linn 

Hillsboro 
Washington 

Lincoln City 
Lincoln 

Hermiston 
Umatilla 

Name of Source/Project/ 
Site & •rype of Sart1e 

City of Port Orford 
Sewage Disposal 

City of Ashland 
Sewage Disposal 

City of Harrisburg 
Sewage Disposal 

City of Hillsboro 
Rock Creek STP 

City of Lincoln City 
Sewage Plant 

City of Hermiston 
Sewage Plant 

Modifications - !iJ_ - Y 

Various 

Various 

Various 

Various 

20 NPDES Permit 
Modifications 

4 NPDES Permit 
Modifications 

23 NPDES Permit 
Modifications 

10 NPDES Permit 
Modifications 

State Permits Pending 

Various 

Various 

Various 

Various 

37 State Permits 

7 State Permits 

10 State Permits 

10 State Permits 

Date of 
Initial 

Appl. 

7/17/75 

7/18/75 

7/18/75 

7/18/75 

7/21/75 

7/25/75 

Date of 
Completed 

Appl. 

7/17/75 

7/23/75 

7/23/75 

7/23/75 

7/23/75 

7/25/75 

Various Various 

Various Various 

Various Various 

Various Various 

Various Various 

Various Various 

Various Various 

Various Various 

Type of Action 
and Status 

(R) Renew before 
11/30/75 

(R) Renew before 
11/30/75 

(R) Renew before 
1/1/76 

(R) Renew before 
12/31/75 

(R) Renew before 
12/31/75 

(R) Renew before 
1/1/76 

.Pencil draft 

Applicant Review 

Public Notice 

EPA Final Review 

Not Drafted Y 
Pencil Drafts 

Applicant Review 

Ready to Issue 

.±J Most of these applications are for renewal of existing permits. The 
old permit remains in force until the new permit is drafted. 

(N) Refers to an application for a new facility 

(E) Refers to an existing facility which either has a new discharge or has 
been operating without the proper permit 

(R) Refers to renewal of an existing permit 

~ Pending modification actions were not included in previous reports. 
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City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PLAN ACTIONS PENDING (24) 

Name of Source/Project. 
Site & Type of Same 

Date 
Received 

Direct Stationary Sources (24) 

Roseburg, 
Douglas 

Portland, 
Multnomah 

Salem, 
Marion 

Bly, 
Klamath 

Clatskanie, 
Columbia 

John Day, 
Grant 

La Grande, 
Union 

Raintree Wood Products, 
new cyclone to control 
dry sawdust from several 
saws. Y 
Port of Portland 
bulk commodity rail, 
shipping, receiving and 
ship loading and unloading 
facility. y 

Boise Cascade 
new countercurrent pulp 
washers. y 

Weyerhaeuser Co. 
new boiler with two 
multiclones for 
control. y 

Kaufman Chemical Corp. 
bulk sulfur rail receiving 
and ship loading facility. 
y 

Edward Hines Company, 
new hog fuel boiler 
controlled by wet 
scrubber. y 

Boise Cascade, 
new cyclone for conveying 
wood chips and sawdust. y 
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4/9/74 

6/12/74 

7/7/74 

1/6/75 

2/25/75 

4/18/75 

4/21/75 

Status 

Awaiting information to 
determine if type of 
material should be 
collected by b11crhg11~e: _y 

Port indicated on 
7/27/75 plan revisions 
will be submitted by 
8/15/75. Expect action 
by 8/25/75. 

Review completed. 
Expect approval by 
8/15/75. 

Company indicated on 
6/25/75 that further 
requested information 
was not available. 
Department indicated on 
7/16/75 that the proposed 
facility will have to be 
denied or a variance 
obtained. Awaiting 
company response. 

Department indicated on 
7/15/75 that requested 
information has not been 
received and that 
application would be 
cancelled on 7/25/75 

Review completed. 
Expect approval by 
8/8/75. 

Review completed. 
Expect approval by 
8/8/75 



City and 
County 

Department of Envirorunental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control 

PLAN ACTIONS PENDING 

Name of Source/Project/ 
Site & Type of Same 

July, 1975 

Date 
Received 

Direct Stationary Sources (continued) 

Eagle Creek, 
Clackamas 

Umatilla, 
Umatilla 

Dillard, 
Douglas 

Dillard, 
Douglas 

Portland, 
Multnomah 

Toledo, 
Lincoln 

Portland, 
Multnomah 

Portland, 
Multnomah 

Milwaukie, 
Clackamas 

Milwaukie 
Clackamas 

Eagle Foundry Co, 
two new induction furnaces 
and associa.ted grinding 
equipment. Y 

Western Farmers Assa., 
new bulk fertilizer 
blending plant. 

Roseburg Lumber, 
hog fuel boiler with 
turbulaire scrubber. y 

Roseburg Lumber, 
Kipper hog fuel boiler 
with Ducan scrubber. y 

Kerr Grain Corporation 
modernization of dust 
control system. .!} 

Georgia-Pacific, 
scrubber on hog fuel 
boilers No. 3 and No. 4. y 

Albers Milling 
new pellet cooler with 
conveying equipment. Y 

5/27/75 

6/9/75 

6/11/65 

6/11/75 

6/12/75 

6/16/75 

6/16/75 

Atlantic Richfield, 6/17/75 
new steam boiler 
(residual fuel oil fired) . .!} 

North Clackamas School Dist., 6/19/75 
physical plant, sawdust 
collection system . .!} 

Milwaukie Jr. High School 
school workshop sawdust 
collection system. .!} 

-15-

7/19/75 

Status 

Requested additional 
information on 6/10/75. 
y 

Requested Additional 
information on 6/18/75. 
y 

Review completed. Expect 
approval by 8/8/75. 

Review completed. Expect 
approval by 8/8/75. 

Reviewing adequacy of 
information submitted 
Expect final action by 
8/15/75. 

Requested additional 
information on 7/31/75. 
y 

Review complete. Expect 
approval by 8/15/75. 

Review complete. Expect 
approval by 8/15/75. 

Requested additional 
information on 7/19/75. 
y 

Requested additional 
information on 7/19/75. 
y 



Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PLAN ACTIONS PENDING 

City and 
County 

Name of Source/Project/ 
Site & Type of Sarne 

Direct Stationary Sources (continued) 

Milwaukie, 
Clackamas 

Grants Pass, 
Josephine 

Medford, 
Josephine 

Portland, 
Multnomah 

Nyssa, 
Malheur 

Dale Ickes Jr. High School 
school workshop sawdust 
collection system. y 

Josephine General Hospital 
new boiler (fired on 
NG/diesel oil). y 

Providence Hospital, 
two new boilers (fired 
on NG/Diesel oil) y 

Gilmore Steel (Direct 
Reduction Division), 
expansion of bentonite 
unloading building. y 

Amalgamated Sugar Co. 
ungrading three pulp 
dryer scrubbers from 
spray to Doyle-type. y 

Klamath Falls, Weyerhaeuser Co., 
Klamath new receiving system 

for hardboard plant, y 

Portland, 
Multnomah 

Footnotes: 

Pacific Coca Cola Bottling 
replacement of two existing 
boilers with two new 
boilers (fired on NG-#2 
fuel oil). y 

Date 
Received 

6/19/75 

7/10/75 

7/10/75 

7/15/75 

7/16/75 

7/22/75 

7/23/75 

Status 

Requested additional 
information on 7/19/75. 
y 

Review completed. Expect 
approval by 8/15/75. 

Review completed. Expect 
approval by 8/15/75. 

Reviewing information sub
mitted, expect action by 
8/31/75 

Expect completion of 
review by 8/15/75 and 
action by 8/31/75. 

Expect completion of review 
by 8/20/75 with final 
action by 9/5/75. 

Review complete. Expect 
approval by 8/15/75. 

~ These plan reviews are for modifications or additions to existing facilities. 
Pending action by the Department is not materially affecting production 
or operation of the facility. 

~ These plan reviews are for new facilities. Production or operation of 
the facility is dependent on Department action. 

y Expect action within 20 days of receipt of requested information. 
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City and 
County 

Department of Environmental Quality 
Technical Services 

Monthly Activity Report 

Air Quality Control July, 1975 

PLAN ACTIONS COMPLETED (11) 

Name of Source/Project/Site 
and type of Same 

Date of 
Action 

Direct Stationary Sources (11) 

Troutdale 
Multnomah 

Portland, 
Multnomah 

Durham, 
Washington 

Springfield, 
Lane 

Springfield 
Lane 

Springfield, 
Lane 

Springfield, 
Lane 

Springfield, 
Lane 

Springfield, 
Lane 

Bend, 
Deschutes 

North Bend, 
Coos 

Reynolds Metals Co. 
New particulate and 
fluoride baghouse collection 
system for all aluminum 
reduction potlines 

Bank Check Supply, 
new lead remelt furnace 

USA, new sludge incinerator 

Weyerhaeuser, 
new condensate stripper 

Weyerhaeuser, 
new countercurrent pulp 
drum washer 

Weyerhaeuser 
control odorous emissions from 
the causticizing equipment 

Weyerhaeuser, 
new digester to convert 
wood chips into pulp 

Weyerhaeuser, 
new concentrator evaporator 

Weyerhaeuser 
new sawdust conveying and 
screening system 

Deschutes Memorial Gardens 
new crematorium 

Weyerhaeuser, 
spray chamber control of 
veneer dryer emissions. 

Indirect Sources (0) 
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7/3/75 

7/14/75 

7/15/75 

7/31/75 

7/31/75 

7/31/75 

7/31/75 

7/31/75 

7/31/75 

7/16/75 

7/22/75 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 



City and 
County 

Deparbnent of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS COMPLETED (42) 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Direct Stationary Sources (42) 

Astoria, 
Clatsop 

Umatilla 
Umatilla 

Astoria, 
Clatsop 

Prineville, 
Crook 

Prineville, 
Crook 

Prineville, 
Crook 

Roseburg, 
Douglas 

Roseburg, 
Douglas 

Pendleton, 
Umatilla 

White City, 
Jackson 

Ashland, 
Jackson 

Medford, 
Jackson 

Medford, 
Jackson 

Layton Funeral Horne, 
New cremation incinerator 

Alumax Pacific Corporation 
New aluminum reduction plant 

Curtis Fluhrer, 
Shake and shingle 

Hudspeth Pine, Inc. 
Sawmill and planning 

Ochoco Lumber Co. 
Sawmill and planning 

Pine Products Corporation 
Sawmill and planning 

Pre-Mix Concrete Pipe Co. 
Redimix concrete 

Beaver State Ready-Mix, Inc. 
Redimix concrete 

7/11/75 

7/22/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

Blue Mountain Forest Products, Inc.7/10/75 
Sawmill and planning 

Delah Timber Products 
Sawmill and planning 

Parsons Pine Products, Inc. 
Sawmill and planning 

Olson-Lawyer Lumber, Inc. 
Sawmill and planning 

Gemco Wood Products 
Sawmill and planning 

-18-

7/10/75 

7 /10/75 

7/10/75 

7/10/75 

Action 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 



City and 
County 

Department of Environmental Quality 
Technical programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Direct Stationary Sources (continued) 

Ashland, 
Jackson 

Grants Pass, 
Josephine 

Cave Junction 
Josephine 

Waldport, 
Lincoln 

Athena, 
Umatilla 

Pendleton, 
Umatilla 

Bandon, 
Coos 

Beaverton, 
Washington 

Portland, 
Multnomah 

Astoria, 
Clatsop 

St. Helens, 
Columbia 

Oregon City, 
Clackamas 

Carver, 
Clackamas 

Bigfoot Wood Products 
Sawmill and planning 

Grants Pass Moulding 
Millwork 

Rough and Ready Lumber Co. 
Sawmill and planning 

Waldport Ready Mix 
Redimix Concrete 

S & G Lumber Co. 
Sawmill and planning 

Blue Mt. Forest Products, Inc. 
Sawmill and planning 

Bullard Sand & Gravel 
Asphaltic concrete 

Mulino Products 
Millwork 

Hercules Incorporated 
Organic chemical mfg. 

Greenwood Cemetary 
Crematorium 

Crown Zellerbach 
Sawmill 

Publishers Paper 
Sawmill 

Arrowhead Timber Company 
Sawmill 
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7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/10/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

Action 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Addendum 
Issued 

Addendum 
Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Direct Stationary Sources (continued) 

Molalla, 
Clackamas 

Portland, 
Multnomah 

Portland, 
Multnomah 

Canby, 
Clackamas 

Oregon City, 
Clackamas 

Tigard, 
Washington 

Vernonia, 
Columbia 

North Plains, 
Washington 

Sandy, 
Clackamas 

Oregon City 
Clackamas 

Gresham 
Multnomah 

Portland, 
Multnomah 

Portland, 
Multnomah 

Rock Creek Builders Supply 
Sawmill 

Koppers Co., Inc. 
Petroleum pitch 

Bird and Son, Inc. 
Asphalt felt 

Buckeroo Ready Mix 
Readymix 

Clackamas Co. Road Department 
Rock Crusher 

Columbia Hardwood & Moulding Co. 
Mill work 

Mist Shake and Ridge 
Shake mill 

Northco-Plainco 
Sawmill 

Sandy Shake Company 
Shake mill 

Samuels Lumber 
Sawmill 

Olympic Mfg. Corp. 
Veneer 

w. R. Grace & Co. 
Vermiculite expansion 

Alaska Steel Company 
Incinerator 
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7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/11/75 

7/18/75 

Action 

Permit Issued 

Permit Issued 

Permit Renewal 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 

Permit Issued 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS COMPLETED 

Name of Source/Project/Site 
and Type of Same 

Date of 
Action 

Direct Stationary Sources (continued) 

Oregon City, 
Clackamas 

Portland, 
Multnomah 

Estacada, 
Clackamas 

Willamette Falls Sand & Gravel 
Rock Crusher 

Zusman Metals 
Incinerator 

Crown Zellerbach 
Sawmill 

Indirect Sources (0) 

Fuel Burning (Boilers) (0) 
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7/18/75 

7/18/75 

7/18/75 

Action 

Permit Issued 

Permit Issued 

Permit Issued 



City and 
County 

Department of Environmental Quality 
Technical Programs 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS PENDING (323) 

Name of Source/Project/ 
Site & Type of Same 

Date of 
Initial 
Appl. 

Date of 
Completed 
Appl. 

Type of 
Action and 
Status 

(New Sources ...............••......... (18) ............ See listing below) 
(Existing Sources .................... (228) ............ See footnote l/) 
(Fuel Burning [boilers] ............... (77) ............ See footnote Yl 

Direct Stationary Sources (2) 

Durham, 
Washington 

USA, New sludge 
incinerator, lime 
recalciner and 
steam boilers 

12/21/74 6/27/75 

Clatskanie, 
Columbia 

Kaufman Chemical Corp., 2/25/75 
bulk sulfur rail 
receiving and ship 
loading facility. 

Indirect Sources (16) 

Beaverton, 
Washington 

Edwards Industries 
Apartments, 218 
Space parking facility 

7/27/73 

Portland, 
Multnomah 

Lloyd Corporation 7/12/74 
1564 space expansion 
shopping center parking 
facility 

Milwaukie Area Clackamas Town Center 
Clackamas 6000+ space shopping 

center 

Rockwood Area Mt. Hood Mall 
6000+ space shopping 
center 

7/19/74 

7/19/74 

-22-

Plans approved. 
Permit 

being drafted. 
Expect to mail out 
proposed permit by 
8/12/75. 

(See plan action 
pending.) Permit 
to be drafted 
within 15 days of 
plan approval. 

Inquiry as to status 
of project 6/25/75 
Applicant requests 
application remain 
pending, construction 
delayed. 

Inquiry as to status 
project 6/25/75. 
Applicant requests 
application remain 
pending, construction 
delayed. 

Application pending, 
land use approval 
still not final. 

EIS to be submitted, 
land use approval 
not final. 



Department of Environmental Quality 
Technical Services 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS PENDING 

City and 
County 

Name of Source/Project/ 
Site & Type of Same 

Indirect Sources (continued) 

Oak Grove Stuart Andersons' 
Area, Black Angus, 115 
Clackamas space parking facility 

Central Point Jackson County Exhi-
Area, 
Jackson 

Clackamas 
Area, 
Clackamas 

Milwaukie, 
Clackamas 

Portland, 
Multnomah 

Beaverton, 
Washington 

Lents Area 
Multnomah 

bition center, 1500+ 
parking facility for 
fairgrounds 

Clackamas Industrial 
Complex, 68+ space 
parking facility 

Waverly Greens, 
145 space residential 
parking facility. 

Culver Brown Apts. 
63 space parking 
facility 

Herzog Motors, 
91 space auto sales 
facility 

Tri-Met bus parking 
and service facility 
220 auto and 250 bus 
parking spaces. 

Date of 
Initial 
Appl. 

4/14/75 

4/14/75 

4/21/75 

4/23/75 

4/27/75 

6/17/75 

6/19/75 

-23-

Date of 
Completed 
Appl. 

Type of 
Action and 
Status 

Proposed permit to 
to be issued 
following confirmation 
of land use approval. 

Requested environ
mental assessment, 
carbon monoxide, 
traffic, noise 
impact, 4/16/75. 

Requested additional 
information 5/5/75. 
Including revision 
of size of facility 
to no more than 44 
spaces. 

Proposed permit to 
be issued 8/5/75. 

Requested additional 
information, trans~t 
incentive program 
6/9/75. 

Proposed permit to 
be issued following 
confirmation of 
transit incentive 
program. 

Request for additional 
information 7/2/75. 
Request reduction 
in auto spaces, 
transit incentive 
program. 



City and 
County 

Department of Environmental Quality 
TeChnical Services 

Monthly Activity Report 

Air Quality Control July, 1975 

PERMIT ACTIONS PENDING 

Name of Source/Project. 
Site & Type of Same 

Date of 
Initial 
Appl. 

Date of 
Completed 
Appl. 

Indirect Sources (continued) 

Tigard, 
Washington 

S.E. Area 
Multnomah 

Portland, 
Multnomah 

Portland, 
Multnomah 

Tigard, 
Washington 

Footnotes: 

McDonald's, 81 space 
space restaurant 
parking facility 

6/17/75 

Albertson's, Inc. 7/3/75 
expansion of existing 
facility resulting in 
121 space parking facility 

Steak & Ale, Sellwood 
113 space restaurant 
parking facility. 

Rhodes Building (Olds 
and King) 113 space 
parking facility 

7/7/75 

Assembly of God Church 7/14/75 
57 space parking facility 
expansion 

7/17/75 

7/15/75 

7 /15/75 

7/30/75 

Type of 
Action and 
Status 

Proposed permit 
issued 7/18/75. 

Proposed permit 
issued 7/18/75 

Proposed permit 
issued 7/18/75 

Requested additional 
information 7/9/75, 
anticipate additional 
request on 8/6/75. 
Transit incentive 
program, traffic 
information. 

Anticipate issuance 
of proposed permit 
on 8/4/75. 

.!_/ These permit actions are of existing sources that are operating on 
automatic extensions or on temporary permits. It is anticipated that 
the majority of these permit actions will be completed prior to 
September 30, 1975, approximately 50% in August and 50% in September. 

?:J These fuel burning (boiler) permit actions are all of existing sources 
and do not hinder the operation of the sources. Issuance of the 
majority of these permits will be in August. 

-24-



\. 

City and 
County 

Solid Waste (5) 

Portland, 
Multnomah 

Hillsboro, 
Washington 

Woodburn, 
Marion 

Terrebonne, 
Deschutes 

Chiloquin, 
Klamath 

Hazardous Waste 

Albany, 
Linn 

TP-3A 

Dc~1J:1rtrncnt ot Env.i_ronmcntdl Quality 
T0chnical Programs 

Monthly Activity Report 

Land Quality___ 
(Program) 

July 1975 
(Month and Yci1r) 

PLAN ACTIONS COMPLETED (6) 

Name of Source/Project/Site 
and Type of Same 

St. John's Landfill 
Existing Disposal Site 
Amended Operational Plan 

Unified Sewerage Agency· 
Rock Creek Plant 
New plant 

Woodburn Landfill 
Existing Site 
Operational Plan 

Deschutes Valley Industrial 
Waste Disposal Site 
New Site 
Construction and Operational 
Plan 

Chiloquin Sanitary Landfill 
and Chiloquin Transfer Station 
Upgraded Site, New Transfer 
Station 
Construction and Operational Plans 

(1) 

Teledyne Wah Change Albany, 
Disposal of effluent sludge 

-25-

Date of 
Action 

7/21/75 

7/21/75 

7/21/75 

7/28/75 

7/29/75 

7/17 /75-

Action 

Approval 
with 
exceptions. 

Letter of 
authorization. 

Provisional 
approval. 

Provisional 
approval. 

Provisional 
approval. 

Approved 



Dc·vc1rtrncnt of En vi roiimL~n t<11 Quality 
Technical PrcF3rc~rns 

l·lonthly Activity Report 

_ _.:ruly ___ ~1975_ __ _ 
(Month and Yec1r) 

PLAN ACTIONS PENDING (7) 

City and Name of Source/Project/ Date 
Coun~t~yL-~~~~~=S~i~t~e-__&::_=T~y~p~e=--o~f=-=S~a=m~e=--~-"R~e~c~e=i=·v'-'-e_d~~~~~~~-S_t_a_t_u_s~~~~~-

Solid Waste Division (6) 

Corvallis 
Benton 

Kerby, 
Josephine 

Eriterprise, 
Wallowa 

Joseph, 
Wallowa 

Lake, 

Coffin Butte Landfill 7/18/75 
Existing Site 
Interim operational plans 

Kerby Disposal Site 7/30/75 
Existing Site 

Ant Flat Sanitary 7/28/75 
Landfill, New Site 
Construction and 
operational plans 

Joseph Drop Box 
New transfer station 
Construction and 
operational plans 

Lake County Solid Waste 

7/28/75 

7/15/75 
County Management Plan 

Regional Plan 

Grant, Grant County Solid 7/28/75 
County Waste Management Plan 

Regional Plan 

Hazardous Waste . ( 1) 

Beaverton; Tektronix, disposal 7/22/75 
Washington of effluent sludge 

-26-

In process: plans 
incomplete. 

Review finished; sent 
for signature to South
west Region Office. 

In p~ocess; more data 
requested 8/1/75. 

In process; more data 
requested 8/1/75. 

In process; to be 
completed 8/75. 

In process; to be 
completed 8/75, 

Under reviewi to be 
completed 8/75. 



U~pJrtmant of Environm0r1tal Quality 
'J'0chnicu.:1 Pro(jraL:l~_; 

Monthly l\ct:ivity Rf:,f-or:t 

July 1975 -----
(L·!onth and Year) 

PERMIT ACTIONS COMPLETED (27) 

City and Name of Source/Project/Site 
County and Type of Same 
-'~'---~~~-~~~--

General Refuse (Garbage) Facilities (20) 

Lane 

Washington 

Douglas 

Douglas 

Jackson 

Deschutes 

Tillamook 

Benton 

Clackamas 

Lane 

Deschutes 

Multnomah 

Deschutes 

rnn_'/7\ 

Veneta Landfill 
Existing Facility 

Franks Landfill 
Existing Facility 

Myrtle Creek Landfill 
Existing facility 

Yoncalla Landfill 
Existing facility 

Dry Creek Landfill 
Existing facility 

Highway Disposal Site 
Existing facility 

Bay City Disposal Site 
Existing facility 
(recently closed) 

Coffin Butte Landfill 
Existing facility 

Rossman's Landfill 
Existing facility 

Florence Landfill 
Existing facility 

Knott Pit Landfill 
Existing facility 

St. Johns Landfill 
Existing facility 

Southwest Landfill 
New facility 
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Date of 
Action 

7/2/75 

7/10/75 

7/10/75 

7/10/75 

7/11/75 

7/11/75 

7/18/75 

7/18/75 

7/18/75 

7/21/15 

7/21/75 

7/24/75 

Action 

Permit 
issued~ 

Permit 
amended. 

Permit 
issued. 

Permit 
issued. 

Permit 
issued 
(renewal). 

Permit 
issued 
(renewal) . 

Emergency 
Letter permit 
issued. 

Permit 
issued 
(renewal) . 

Permit 
issued 
(renewal). 

Permit 
issued 
(renewal). 

Permit 
issued 
(renewal). 

Permit 
issued 
(renewal) . 

Permit 
issued. 



1 •• 

; 

D(._•parlrnQnt of En 11ironr.H~r1t.:.il Qtli.1lity 
T('1_·h11i c:.1 l l'rCJ'_Jr:i1 1\'; 

L~_d Quality _____ _ __.;rgJ,JC ______ _L9.7_5__ 
--- (Pro~rmn) (Month and Ycilr) 

PEP.MIT ACTIONS COMPLETED 

city and Name of Source/Project/Site 
· County and Type of Sarne 
~--~--------

General Hefuse (Garbage) Facilities (continued) 

Marion 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Brown's Island Landfill 
Eastward expansion 
New facility 

Canyonville Landfill · 
Existing facility 

Elkton Landfill 
Existing facility 

Lookingglass Landfill 
Existing facility 

Qakland Landfill 
Existing facility 

Heedsport Landfill 
Existing facility 

Glendale Landfill 

Date of 
Action 

7/24/75 

7/25/75 

7/25/75 

7/25/75 

7/25/75 

7/25/75 

7/29/75 

Action 

Permit 
issued~ 

Permit 
issued~ 

Permit 
issued~ 

Permit 
is-sued~ 

Permit 
is stied. 

Permit 
issued. 

Permit 
Existing facility issued. 

Demolition Solid Was!e Disposal Facilities (1) 

Benton 

TP-21\ 

Hoche Road Landfill 
Existing facility 

-28-

7/1/75 Permit 
issued 
(renewal) 



Dc:-})::1rtmcnt of Envlronmcntctl Qu.:ility 
Technical Programs 

Monthly Activity Report 

--Lan<LQualicy____ 
(Progr'1m) 

.In 1 y 1 97_5_ __ 
(Month and Ycocir) 

PERMIT ACTIONS COMPLETED 

City and 
County 

Name of Source/Project/Site 
and Type of Same 

Industrial So_l~9 Wast:e Disposal Facilities (4) 

Coos 

Douglas 

Lincoln 

Washington 

Weyerhaeuser Horse Flats 
Existing Facility 

Round Prairie Lumber 
New facility 

Georgia-Pacific Toledo 
Existing facility 

CH
2
M-Hill Engineers 

New facility 

Sludge Disposal Facilities (1) 

Lane Florence Sludge 
Existing facility 

Hazardous ~ Disposal (1) 

Albany, 
Linn 

TP-3A 

Teledyne Wah Chang Albany; 
Disposal site for effluent 
sludge 
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Date of 
Action 

7/10/75 

7/10/75 

7/18/75 

7/21/75 

7/23/75 

7/31/75 

Action 

Permit 
issued. 

Permit 
issued. 

Permit 
issued. 

Letter 
authoriza
tion issued. 

Permit 
issued 
(renewal) 

Solid Waste 
Disposal 
Permit issued. 



DCJ)l.lrtr11ent of Er1vironr:1'2lital Quu] i ty 
1rcc:h11icctl Pruq:r,:i.:;:;. 

Monthly Activity ;.-_..-_:l;~_,J:t 

--~L~1l11d_Quality 
(Program) 

Jul_y_ ____ ~;i,_9_z5 __ 
(Month and Year) 

PERMIT ACTIONS PE1'1DING (138) 

Date of Date of 
City and Name of Source/Project/ Initial Completed Type of Action 

County Site & Type of Same Appl. Appl. and Status 
~--~~-----=c:-=cc_~--"'-'~__c_-------'C"'-'~---~ 

General Refuse (Garbage) Facilities (94) 

Benton 

Columbia 

Coos 

Curry 

Curry 

Douglas 

Douglas 

'i'D-? 

Coffin Butte Landfill 
Existing facility 

Santosh Landfill 

Fairview Disposal Site 

Brookings Landfill' 

Nesika Beach Landfill 

Camas Valley Landfill 
Existing facility 

Glide Landfill 

5/13/75 

5/5/75 

6/2/72 

5/16/72 

6/16/72 

6/12/72 

6/12/72 

-30-

5/13/75 

I 
5/5/75 

6/16/72 

6/16/72 

6/16/62 

7/9/74 

7/9/74 

Renewal~ Proposed 
permit mailed 
7/23/75 

Renewal Proposed 
permit mailed 
7/23/75. 

Under temporary 
permit, Proposed 
regular.permit 
mailed 4/1/7 5. 
County requested 
additional review 
time. 

Under temporary 
permit. Proposed 
mailed 4/16/7 5. 
County requested 
additional review 
time. 

Under temporary 
permit. Proposed 
regular permit 
mailed 4/16/75. 
County requested 
additional review 
time. 

Under temporary 
permit. Proposed 
regular permit 
mailed 7/22/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 7 /22/7 5. 



Dcpllrtrncnt of Environmental Quality 
'fc...:,h11icl11 Pro~~.:o:·a.::1c· 

Land .QualLt,,_y __ 
(Program) 

-----'l:ll:l¥-~--1.9~7~5 __ 
(Month and Year) 

PERMIT ACTIONS PEiiDING 

Date of Date of 
City and Name of Source/Project/ Initial Completed 

County _____ S'---i_t_e_&_T~y~p~e_o_f_·_s_am_e_~-A~p0p_l_. ___ A~ppl. 

General Refuse (Garbage) Facilities (continued) i 

Douglas 

Douglas 

Glide Transfer Station 
New facility 

Tiller Landfill 

6/30/75 

6/12/72 

6/30/75 

7/9/74 

Grant Hendrix Landfill 
Existing facility 

7/ll/75 " 7/ll/75 

Grant 

Harney 

Klamath 

Linn 

Washington 

Seneca Landfill 
Existing facility 

Burns Landfill 
Existing facility 

Chiloquin Transfer 
Station & Landfill 
New facility 

Lebanon Landfill 
Existing facility 

Franks Landfill 

(79) Other sites with temporary permits 
(incomplete applications)* 

7/3/75 

5/17/72 

5/1_2/75 

7/11/75 

7/11/75 

*on last month's report this figure was 
erroneously reported as 78 instead of 83. 

-31-
'T'P-? 

7/3/75 

8/1/74 

7/15/75 

7/11/75 

7/11/75 

Type of Action 
and Status ----

Proposed new 
facility. Proposed 
regular permit 
mailed 7/31/75. 

Under temporary 
permit, Proposed 
regular permit 
mailed 7/21/75. 

Renewal. Regional 
staff to draft 
permit 8/75. 

Renewal. Regional 
staff to draft 
permit 8/75. 

Under temporary 
permit. Proposed 
regular permit 
mailed 7/8/75. 

Propos.ed new 
facility. Proposed 
permit mailed 
7 /29/75. 

Renewal. Regional 
staff to draft 
permit 8/75. 

Renewal. Regional 
staff to draft 
permit 8/75. 

Most awaiting com
pletion of regional 
solid waste manage
ment plans. Regional 
staff to draft 
permit prior to 12/75 



City and 
County 

Depc::irtrncnt of Env i .ronrnc'n tu J Quality 
'I'cchn i ·r,al P l"OfJrCH'.1c; 

__ La'19 __ Qual_i t.~--
(Program} 

July 1972___ 
(Month and Yedr} 

PERMIT ACTIONS PENDING 

Name of Source/Project/ 
Site & Type of Same 

Date of 
Initial 
Appl. 

Date of 
Completed 

A_p_pl. 
Type of Action 

and Status ----
Demolition Solid Waste Disposal Facilities (2) 

Marion 

Polk 

Salem Airport 
Landfill 

Fowler Demolition 

Sludge Disposal Facilities (1) 

Coos Hempstead Sludge 
Existing facility 

6/20/72 8/14/74 

8/8/72 8/14/74 

5/6/75 5/6/75 

Under temporary 
permit. Regional 
staff to draft 
regular permit 
8/75. 

Under temporary 
permit. Regional 
staff to draft 
regular permit 
8/75. 

Renewal. Proposed 
permit mailed 
7/29/75. 

Industrial Solid Waste Disposal Facilities (42) 

·Columbia 

Coos 

Coos 

Coos 

Coos 

rrP-? 

Crown Zellerbach 
(Camp 8) 

International Paper, 
Jerry's Flat Site 

Westbrook Pole & Piling 

Weyerhaeuser, Dellwood 
Shop 

Weyerhaeuser, Mettman 
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4/22/75 4/22/75 

-

Renewal. Proposed 
permit mailed 
7/23/75. 

12/31/74 12/31/74 Existing site. 
permit mailed 
7/21/75. 

5/7/74 5/7/74 Existing site. 
Proposed permit 
mailed 7/21/75. 

6/21/73 4/12/74 Existing site. 
Proposed regular 
permit mailed 

5/30/75. Permittee 
requested additional 
review time. 

6/6/73 6/6/73 Under letter 
authorization5 
Proposed regular 
permit mailed 
7/7/75. 



Dc1)0rtr11,:-nt of Er1vironrr<<::lltul Quo.li ty 
'fc;::hnicctl Pru9r·,::i,:;,;--. 

I·ionthly J':.ctiv.ity 

_ Land_Qua_l_ity __ _ July ________ 1,;J:Z5 __ 
(Progrurn) (Mon th and Year) 

PERMIT ACTIONS PElmING 

Date of Date of 
City and Name of Source/Project/ Initial Completed Type of Action 

County Site & Type of Same AppL AppL and Status 
---~----------

Industrial Solid Waste Facilities (continued) 

Curry 

Deschutes 

Lane 

Linn 

Benton 

Benton 

Josephine 

Josephine 

TP-2 

Rogge Lumber Co. 

Deschutes Valley 
Sanitation Inc. 

Pope & Talbot 

Western Kraft 

Hobin Lumber Co. 

Paul Barber Hardwood 

Josephine Co. Indus
trial Sludge 
Disposal Site 

Rough & Ready Lumber 

11/18/74 11/18/74 

3/28/75 7/1/75 

5/12/75 5/14/75 

4/25/75 4/25/75 

6/21/73 6/29/73 -

12/19/73 5/20/74 

7/18/73 7/18/73 

6/22/73 6/22/73 
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Renewal. Permit 
expired 12/31/74. 
Proposed new 
permit mailed 
5/19/75. Permittee 
requested addit
ional review time. 

Proposed new 
facility. Proposed 
permit ma.iled · 
7/28/75. 

Renewal. Permit 
expired 6/30/75 
Regional staff to 
draft new permit 
8/75; 

Renewal. Proposed 
permit mailed 
6/26/75. Permit
tee's comments 
being reviewed. 

Under temporary 
permit. Expires 
6/30/76. Regional 
staff to draft 
regular permit as 
soon as possible. 

" " " 

" " " 

" " " 



City and 
County 

DL'I)Jt'trnent oi Environm~ntaJ Quc::ility 
rrr,chn:i r·al Pt~O(jra1;is 

Land Quality July 1975 
(Program) (Month and Yecir) 

PERMIT ACTIONS PENDING 

Name of Source/Project/ 
Site & Type of Same 

Date of 
Initial 
AppL 

Date of 
Completed 

Appl. 
Type of Action 

and Status 

Industrial Solid Waste Disposal Facilities (continued) 

Lane 

Lane 

Lane 

Marion 

Multnomah 

!/Benton 

!/coos 

!/Curry 

ijDouglas 

ijDouglas 

ijHood River 

Y Jackson 

ijLincoln 

TP-2 

Georgia-Pacific, 
Irving Road, 
Eugene 

Georgia-Pacific 
Springfield 

Hines Lumber 

Green Veneer 

Pacific Carbide 

Willamette Industries 

Coos Bay Plywood 
Millington Flats 

u. S. Plywwod, 
Gold Beach 

D & D Lumber 

U.S. Plywood 
Roseburg 

6/22/73 

6/28/73 

6/29/73 

6/1/73 

6/25/73 

7/3/73 

6/20/73 

7/13/73 

6/29/73 

7/13/73 

Champion International 7/13/73 

Boise Cascade, 7/2/73 
Medford 

Publishers Paper, 9/28/73 
Toledo 
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6/22/73 

9/7/73 

.?/30/74 

7/3/72 

6/25/73 

7/3/73 

7/2/73 

7/2/73 

6/29/73 

7/13/73 

7/13/73 

7/2/73 

9/28/73 

Under temporary 
permit expires 
6/30/76. Regional 
staff to draft 
regular permit as 
soon as possible. 

" " " 

" " " 

" " " 

" " " 

Under temporary 
letter authoriza-
tion. Regional 
staff to draft 
regular letter 
authorization or 
permit prior to 
12/75. 

" " " 

" " " 

" " " 

" " " 

" " " 

" " " 

" " " 



City and 
. County 

ijLinn 

ijLinn 

ijLinn 

ijLinn 

Baker 

Coos 

Douglas 

Linn 

Ih_'r)artr;v::nt of Envirorlln<:.'ntu] Quality 
11'r~cl1nj cal Pro<Jruir1~-; 

__ Li>nd .. Ouali ty 
(Prograrn) 

July 1975 
(Mon th and Yedr) 

PER•lIT ACTIONS PENDING 

Date of Date of 
Name of Source/Project/ Initial Completed Type of Action 

Site & Type of Same Appl. Appl. and Status 
"-----~~-----C'-.-----~· 

Bauman Lumber 6/19/73 6/19/73 

Cedar Lumber 

Dean Morris Lumber 

Willamette Industries 
Foster 

Oregon-Portland 
Cement Co. 

Roseburg Lumber 
Coquille 

L & H Lumber 

Willamette Industries 

7/1/73 7/1/73 

6/28/73 6/28/73 

7/5/73 7/5/73 

6/1/73 

7/18/73 7/18/73 

6/20/74 6/20/74 

7 /5/73 12/28/73 -

Under temporary 
letter authoriza
tion. Regional 
staff to draft 
regular letter 
authorization or 
permit prior to 
12/75. 

" " " 

" " " 

" " " 

Existing site, 
requested letter 
authorization. 
Regional staff 
to investigate. 

" " " 

" " " 

" " " 

l/Permit applications indicated that these were very low volume disposal sites with 
- minimal environmental impact. Regulations provide for letter authorizations in 

lieu of permits in such cases. 

-35-

'PP-? 



ROBERT W. STRAUB 
GOVERNOR 

JOE B. RICHARDS 
Chairman, Eugene 

GRACES, PHINNEY 
Corvallis 

JACKLYN L. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Daile$ 

-, ' 11'.Ly 
\_.1(. 

(0111.iin~ 

J~.;:-;rlcd 

M,>t<·l'i,11~ 

DEQ-4.$ 

ENVIRONMENTAi. QUALITY COMMISSION 

1234 S.W. MORRISON STREET 0 PORTLAND, ORE. 97205 " Telephone (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Di rector 

.Subject: Agenda Item C., August 22, 1975, EQC Meeting 

Tax Credit Applications 

Attached are reviev1 reports on nine 
These applications and the recommendations 

(9) Tax Credit Applications. 

• on the attached tab 1 e. 

AHE 
August 11 , l 975 

Attachments 
Tax Credit Summary 

' of the Director are summarized 

LOREN KRAMER 

Tax Credit Review Reports (9) 



Applicant/Plant Location 
Mazama Timber Products, Inc" 

Creswell 

Georgia-Pacific Corporation 
Coos Bay Division 

Coos Bay 

Oregon Portland Cement 
Madison Street, Portland 

Oregon Portland Cement 
Madison Street, Portland 

Oregon Portland Cement 
Madison Street, Portland 

Roseburg Lumber Company 
Roseburg 

International Paper Company 
Long-Bell Division 

Veneta 

International Paper Company 
Long-Bell Division 

Veneta 

~leyerhaeuser Company 
Wood Products Division 

Springfield 

Appl. 
No. 
T-581 

T-637 

T-664 

T-665 

T-666 

T-668 

TAX CREDIT APPLICATIONS 

Facility 
Asphalt paving of log handling 
and storage yard. 

Hog used to break up waste bark 

Six paving projects 

Bahouse to control cement dust 
emissions from silos #26 & #27 

Expansion to existing baghouse 

Two turbulaire scrubbers on 
#2 boiler 

T-674 Three recording smoke meters 

T-675 Two baghouses 

T-676 Three oxygen analyzers 

Claimed 
Cost 

$449,937.14 

30,462.62 

51,081.55 

12, 132.97 

15,981.55 

437,829.13 

% Allocable to 
Pollution Control 
80% or more 

100% 

80% or more 

80% or more 

80% or more 

80% or more 

11,322.61 80% or more 

38,834.95 80% or more 

15, 100.00 80% or more 

Director's 
Recommendation 
Issue 

Issue 

Issue 

Issue 

Issue 

Issue 

Issue 

Issue 

Issue 



Appl T-581 

Date August 11, 1975 

State of Oregon 
DEPARTMENT OF rnv IRONMENTJ\L QUALITY 

TAX RELIEF APPLICJ\TION REVIEH REPORT 

1. Applicant 
Mazama Timber Products, Incorporated 
Post Office· Box 37 
Cres1ve 11, Oregon 97426 

The applicant owns and operates a green veneer plant at Creswell, Oregon. 

2. Description of Claimed Facility 
The claimed facility is described to be asphalt paving of about twelve (12) acres 
of the Company's log handling and storage yard. 

The faci 1 ity was completed in June, 1974. Certification is claimed under the 
1969 Act. The percentage claimed for pollution control is 100%. 

Facility cost: $449,937.14 (Accountant's certification was provided). 

3. Evaluation of Application 
The applicant purchases timber through government timber sales and from private 
individuals. Therefore, 'all of the logs received at the Creswell plant are not 
suitable for peeling into veneer. Logs are received by truck, dumped onto the 
ground, and sorted into peelers or sawlogs. Peelers are then debarked and routed 
to the veneer plant. Sawlogs are stored in stacks for subsequent sale or use at 
another Mazama facility. 

The unloading, sorting, and storing is accomplished by large rubber-tired mobile 
log stackers. This vehicular activity caused dirt and wood materials to become 
airborne and subsequently be deposited on neighboring properties. ln order to 
solve this problem which was causing the neighbors to complai"'n to the Lane Regional 
Air Pollution Authority (LRAPA), the company decided to pave the log handling and 
storage yard and water the areas traveled by vehicles. 

The claimed facility was reviewed and approved by the Regional Air Pollution Auth
ority under Notice of .Construction No. 2051098. Complaints from the neighbors 
have ceased since the facility was installed. 

The material obtained by cleaning the sorting area is piled and hogged on weekends. 
During the week, the hog processes material from the debarker. The economic value 
of the clean-up material is insufficient to offset the cost of handling, hogging, 
and transporting it to the Weyerhaeuser complex in Springfield, Oregon. · 

It is concluded that the claimed facility was installed solely for pollution 
control and that 100% of its cost is allocable to pollution abatement. 



T-581 
August 11, 1975 
Page 2 

4. Director's Recommendation 
It is recommended that a Pollution Control Facility Certificate bearing the cost 
of $449,937. 14 with 80% or more allocated to pollution control be issued for the 
facility claimed in Tax Credit Application Number T-581. 

FAS: ahe 
08-11-75 



Appl. 'l'-637 

1. Applicant 

State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

Georgia-Pacific Corporation 
Coos Bay Division 
P. O. Box 869 
Coos Bay, Oregon 97420 

Date 7/21/75 

The applicant owns and operates a plywood and lumber manufacturing plant at 
Coquille, Coos County. 

2. Description of ~laimed Facility 

The claimed facility breaks up the waste bark so it can be used as fuel 
in a power boiler. The facility described in this application consists 
of one Williams 50 KS hog complete with motors, hammers, and sprockets, 
and 55 feet of conveyor troughing. 

The claimed facility was placed in operation in July 1974. 

Facility cost: $30,462.62 (Accountant's certification was attached to 
application) . 

Certification is claimed under ORS 468.165(1) (b) as a facility the 
substantial purpose of which is to prepare solid waste so that 
it can be utilized as a ·fuel in a power boiler. 

3. Evaluation of Application 

The primary reason for installation of this facility was to utilize the 
Georgia-Pacific plant's log yard bark and other wood waste material as 
a fuel. Waste wood is also brought in from other small plants. Prior 
to this installation the waste wood was burned in wigwam burners or 
landfilled. 

The Department concludes that the claimed facility meets the requirements 
of ORS 468.165(1) (b) and is therefore elegible for certification. 

4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate bearing the 
cost of $30,462.62 with 100% allocated to pollution control be issued for 
the facility claimed in Tax Credit Application Number T-637. 

MS :mm 
7/21/75 



State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Portland Cement Company 
111 S. E. Madison Street 
Portland, Oregon 97214 

Appl T-66.-'-4 __ 

Date June 13, 1975 

The applicant owns and operates a cement plant in the City of Lake 
Oswego, Oregon. 

2. Description of Claimed FacilJ.:!:.Y. 

The claimed facility consists of six paving projects which are described 
as paving: 

A. at LSD mill work area, 
B. adjacent to cement silos #26 and #27, 
C. of road from Agri.-lime Department to Foothills Road, 
D. of parking area West of Kiln #4, 
E. of new roadway to silos #26 and #27, 
F. of street and passageway at substation west of the clinker shed. 

The facility was completed and placed in service in calendar year 
1974. 

The percentage claimed for pollution control is 100%. 

Facility costs: $51,081.55 (accountants' certification was provided). 

3. Evaluation of Application 

Additional paving of road and parking .areas at the plant is required 
per Condition 16.a of the plant's Air Contaminant Discharge Permit. 
Five of the six paving projects were submitted to the Department for 
approval after the fact and were approved by the Department on 
November 5, 1974 and December 9, 1974. 

The paving is required to reduce the dust caused by trucks churning 
up bare ground, and to allow sweepers to operate to gather up the 
cement fallout dust. Tax credits Nos. 39, 155, 253, and 378 have 
been issued for prior paving projects in prior years to this plant. 

ORS 468.175(1) states, ''Any person proposing to apply for certification 
of a pollution control facility pursuant to ORS 468.165, before the 
conmencernent of erection, construction or installation of the facility, 
shall file a notice of construction with the Department of Environ
mental Quality.'' ORS 468.175 took effect October 5, 1973. Because 
of the word "before" in ORS 468.175(1), and because one paving project 
was not submitted for approval, and because the other five projects 
were submitted for approval after the projects were begun, this tax 
credit should be disapproved. 
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However, Environmental Specialist Barbara A. Burton of the Department's 
Portland Region reports that the plant submitted the notices of 
construction in an attempt to comply with ORS 468.175 upon being told 
by the Department of its existence. The paving is being swept as often 
as possible and to the increasing satisfaction of Department observers. 
Ms. Burton is of the opinion that tax credit should be given for 
these paving projects as Department approval prior to coITTnencement 
was given generally in Permit Condition 16.a. 

It is concluded that the Company has substantially performed the 
installation of these pollution control paving projects in accordance 
with 01\R, ORS, and its own Air Contaminant Discharge Permit. The 
change of procedures caused by ORS 468.175 was adhered to in a 
tardy .but good faith effort by the plant. The Department has been 
urging .the plant to do more paving and s1-1eeping as funds become 
available, and considers a claim for 100% allocable for pollution 
control for this facility as not unreasonable .. 

4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate 
bearing the costs of $51,081.55 with 80% or more of the cost 
allocated to pollution control be issued for the facility claimed in 
Tax Application T-664. 

PBB:cs 
June 18, 1975 



State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 
TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Portland Cement Company 
111 S. E. Madison 
Portland, Oregon 97214 

Appl T-665 

Date June 16, 1975 

The applicant owns and operates a cement manufacturing plant in the 
City of Lake Oswego, Oregon. 

2. Description of Claimed Facility 

The claimed facility is described as a bag house to control cement 
dust emissions from the operation of silos #26 and #27. The 
claimed facility consists of: 

A. Wheelabrator Frye baghouse, size 60, model 108 
B. Air Valve and Flap Valve 
C. Other parts, labor, miscellaneous 

The facility was completed on June 20, 1974 and placed into operation 
on June 25, 1974. 

The percentage claimed for pollution control is 100%. 

Facility cost: $12,132.97 (accountant's certification was provided). 

3. Evaluation of Application 

Oregon Portland Cement Company submitted plans to aad silos #26 and 
#27, with emissions controlled by a baghouse, to the Department on 
November 14, 1973. The plans were approved by the Department on 
February 25, 1974. The emission control part of this project is the 
facility claimed herein and was required to meet Department emission 
standards. The baghouse has been observed to be operating in 
compliance with Department rules. 

The value of the cement dust caught by the baghouse is estimated 
at $200 annually. This is more than offset by the cost of utilities, 
maintenance labor and parts, estimated as an annual cost of $1,738. 

It i$ concluded that the claimed facility can be said to be installed 
100% for air pollution control. 
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4. Director's RecoITTllendation 

It is recommended that a Pollution Control Facility Certificate 
bearing the costs of $12,132.97 with 80% or more of the cost allocated 
to pollution control be issued for the facility claimed in Tax 
Application T-665. 

PBB:cs 
June 18, 1975 

\""') 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Portland Cement Company 
111 SE Madison 
Portland, OR 97214 

Appl T-666 

Date June 17, 1975 

The applicant owns and operates a cement making plant in the city of Lake Oswego, 
Oregon. 

2. Description of Claimed Facility 

The claimed facility is described as an expansion to an existing baghouse. The 
added 2400 sq. ft. of cloth allows more effective cleaning of th.e dusty effluent 
from the dolomite grinding mill and the limestone grinding mill in the plant's 
Agri-1 imestone Department. The claimed fac i'l i ty consists of: 

· 1. Installation labor costs. 

2. Dust collector, ICA 3-800. 

3. Electrical installation costs. 

4. Miscellaneous. 

The facility was completed on December 27, 1974 and placed into operation on 
December 30, 1974. 

The percentage claimed for pollution control is 100%. 
. . 

Facility cost: $15,981 .. 55 (accountant's ·certification was provided). 

3. Evaluation of Claimed Facility 

Oregon Portland Cement Company submitted plans to the Department on 
March 4, 1974, for this facility, and received approval on May 3, 1974. 
The existing baghouse had visible emissions; upon completion of this project, 
the air discharged from the expanded baghouse had no visible emissions. 
The additional control of this facility was required by the Department. 

The particulate material caught by the baghouse is returned to the process. 
The Company estimates the value at $30. 00 per year, which is more than 
offset by the estimated annual maintenance cost of $775.00. 
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It is concluded that the claimed facility was installed solely for air 
pollution control, and is operating satisfactorily. 

4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate bearing the 
costs of $15,981 .55 with 80% or more of the cost allocated to pollution 
control be issued for the facility claimed in Tax Application T-666. 

PBB:mh 



1. App 1 i cant 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

Roseburg Lumber Company 
P. 0. Box 1 Obti 
Roseburg, OR 97470 

Appl T-668 

Date July 21, 1975 

The applicant owns and operates a wood products complex of plants on 
Highway 99 south of Dillard, in Douglas County, Oregon. 

2. Description of Claimed Facility 

The claimed facility consists of two turbulaire scrubbers instal)ed on 
the plant's #2 boiler as a final flue gas cleaning device, and the 
scrubbers' ash disposal handling system. ·The boiler burns hogged wood 
waste generated on the premises. The claimed facility can be described 
as·: 

1. Two Western Precipitation turbulaire wet scrubbers. 

2. Ash Handling Equipment. 

3. Other materials and labor. 

The facility was completed and placed in operation on May 31, 1974. The 
percentage claimed for pollution control is 100%. 

Facility cost: $437 ,829.13 (accountants' certification was provided). 

3. Evaluation of Application 

Department standards required emission controls on the boiler. The claimed. 
facility was submitted to the Department for review and received approval 
on May 31, 1972. The boiler was brought into compliance by this equipment. 

The scrubbers catch fly ash at the rate of 820 lb/hr which is disposed of at 
.the company's approved landfill. The installed cost' of $437,000 was 
considerably above tl1e Turbulaires' price of $166,000 due to the unusually 
high cost of the ash slurry separation, water re-cycling, and ash 
disposal ancillary equipment. 

It is cone 1 uded that the app 1 i cant receives no return from the i nsta 11 a ti on 
and operation of the claimed facility and that it was installed solely for 
pollution control. 

" 
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4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate bearing 
the costs of $437,8L9.13 with 80% or more of the cost allocated to 
pollution control be issued for the facility claimed in Tax Application T-668. 

PBB:mh 



Appl. T-674 

Date 7/22/75 

State of Oregon 
DEPARTMENT OF E~NIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

l. Applicant 

International Paper Company 
Long-Bell Division 
P. o. Box 308 
Veneta, Oregon 97438 

The applicant owns and operates a lumber ana plywood mill at Vaughn in 
Lane County, Oregon. 

2. Description of Claimed Facility 

The claimed facility consists of three recording smoke meters consisting 
of: 

a. Three Lear-Siegler RMT transmissometers 
b. Three Foxboro chart recorders 
c. A visual alarm· 
d. Electrical transformer and associated wi.cing 
e. Labor to install 

The facility was completed and placed in service on October 31, 1974. 

The facility is claimed under the current statutes and the percentage 
claimed for pollution control is 100%. 

Facility costs: $11,322.61 (Accountant's certification was provided). 

3. Evaluation 

The recording smoke meters provide the wood waste fired boiler operators 
with visual and recorded information which help them to minimize visual smoke 
and f)articulate emissions. 

Lane Regional Air Pollution Authority required the installation of 
smoke monitors in July 1973 in Section A, Part III of the Company's Air 
Contaminant Discharge Permit. 

The first installation of Rimcor smoke monitors in 1973 was unsatisfactory. 
They were removed and the more expensive Lear-Sieglers were installed 
in 1974. 
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Personnel of both the mill and Lane Regional state that the present 
smoke monitors have improved the plume opacity from the three boiler 
house stacks. 

The smoke meter recorders do not directly control or reduce air pollution. 
The addition of recorders ddes assist. the monitoring effort, but it 
was not required by the Air Contaminant Discharge Permit. 

However, the operators react well to rising opacity readings, and swiftly 
to the alarms, and the end results are, as stated above: less smoke and 
less particulate emissions. The recordings serve as an unbiased record, 
relieving the local authority of tedious visual readings, and become a 
record of boiler performance at night when visual readings are not valid. 

It is concluded that the claimed facility was installed solely for air 
pollution control. 

4. Director's Reconunendation 

It is recommended that a Pollution Control Facility Certificate bearing 
the costs of $11,322.61 with 80% or more of the cost allocated to 
pollution control be issued for the facility claimed in Tax Application 
T-674. 

PBB:cs 
B/l/75 



STATE OF OREGON 
Department of Environmental Quality 

TAX CREDIT APPLICATION REVIEW REPORT 

1. Applicant 

International Paper Company 
Long-Bell Division 
P. o. Box 308 
Veneta, Oregon 97438 

Appl T-675 

Date July 22, 1975 

The applicant owns and operates a lumber and plywood mill at Vaughn 
in Lane County, Oregon. 

2. Description of Claimed Facility 

The claimed facility consists of two baghouses comprised of: 

a. Two Aero Vac Inv-114 baghouses, installed, 
b. Electrical wiring and foundation. 

The facility was completed and placed in service on October 31, 1974. 

The facility is claimed under the current statutes and the percentage 
claimed for pollution control is 100%. 

Facility costs: $38,834.95 (accountant's certification was provided). 

3. Evaluation of Application 

The baghouses are used to capture sanderdust emissions from the outlets of 
two cyclones at the plywood plant. Lane Regional Air Pollution Authority 
standards required the installation. Lane Regibnal received a Notice of 
Construction for these Aero Vac baghouses on August 26, 1974 and 
subsequently approved the plans. 

It is estimated that the baghouses are capturing 43.5 lb/hr of the 44.0 
lb/hr cyclone effluent. The sanderdust which is caught is sent to the 
woodwaste boilers where it is used as fuel. The annual value of this fuel 
is about $320 which is more than offset by the $1,980 costs of maintenance 
and electrical service for the baghouses' operation. 

It is concluded that the clabned facility was installed solely for 
air pollution control. 

4. Director 1 s
0 

Recotmnenda ti on 

It is recommended that a Pollution Control Facility Certificate bearing the 
costs of $38,834.95 with 80% or more of the cost allocated to pollution 
control be issued for the facility clabned in Tax Application T-675. 



1. Applicant 

State of Oregon 
DEPARTMENT OE' EtNIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

Weyerhaeuser Company 
Wood Products Division 
P. O. Box 275 
Springfield, Oregon 97477 

Appl T-676 

Date July 30, 1975 

The applicant owns and operates a wood products complex at Springfield, 
Oregon. 

2. Description of Claimed Facility 

The facility described in this application are three oxygen analyzers, 
Lear-Seigler S/N's 186, 188, 189 used on hogged fuel boilers No. 3, 
No. 4 and No. 5. 

Installation was started in March 1974, completed in August 1974, and 
placed in operation in September 1974. Certification is claimed under 
the 1973 Act as amended in 1974, with 100% allocable to pollution control. 

Facility cost: ~15,lOQ (accountant's certification was provided). 

3. Evaluation of Application 

Two of Weyerhaeuser's boilers were out of compliance. Lane Regional Air 
Pollution Authority required Weyerhaeuser to complete corrective action 
by February 1, 1975. Weyerhaeuser submitted a Notice of Construction 
for oxygen analyzers in February 1974 as part of the corrective action, 
and received approval from Lane Regional on March 25, 1974. The oxygen 
analyzers allow better combustion control which reduces black smoke 
emissions. 

Lane Regional reports better combustion control and less emissions as a 
result of this equipment. It is concluded that the claimed facility was 
installed substantially for air pollution control. 

4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate bearing the 
cost of $15,100 be issued for the facility claimed in Tax Credit Application 
No. T-676 with 80% or more allocated to pollution control. 

PBB:cs 
7/31/75 



ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET • PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

ROBE RT STRAUB MEMORANDUM August 12, 1975 
GOVERNOR 

Joe i:l. Richards TO: Environmental Quality Commission 

Director 
cha-;rma~, Eugene 

GRACE S, PHINNEY 
Corv1111ls 

JACKLYN l. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

'' I{ 

FROM: 

SUBJECT: Agenda Item No. D , August 22, 1975, EQC Meeting 

Background 

Staff Report - Petition to Amend Noise Standard for 1976 and 
Future Diesel Vehicles 

Oregon Revised Statute Chapter 467 directs the Environmental 
Quality Commission to "investigate and after appropriate public notice 
and hearing, establish maximum permissible levels of noise emission for 
each category •••• " In the Fall of 1973 the Department proposed rules 
establishing maximum permissible levels of noise emission for various 
categories of sources, and held hearings on the rules throughout the 
state. From testimony received at these hearings, it became evident 
that the rules needed to be revised. Revised proposed rules were 
completed early in 1974 and two additional public hearings were held in 
Portland and Medford. 

The Commission held a public hearing on June 21, 1974, in Coos Bay, 
to consider the adoption of the new and in-use motor vehicle noise 
regulations. At the July 19th EQC meeting the Commission approved and 
adopted the new and in-use motor vehicle noise rules. 

The Department has received a petition to amend OAR, Chapter 340, 
Section 35-025, Noise Control Regulations For The Sale of New Motor 
Vehicles, and Section 35-030, Noise Control Regulations for In-Use Motor 
Vehicles. This petition would amend the new motor vehicles rules in a 
manner to maintain the present noise levels of new manufactured trucks 
and buses. The petition would also amend the in-use motor vehicle rules 
such that the reductions in noise levels on new trucks and buses would 
not be maintained after the vehicle is purchased. 

Evaluation 

In the staff report to the Commission in May, 1974, the Department 
compared the, then proposed, Oregon noise rules to the adopted Ca 1 ifornia 
rules for new motor vehicles. This comparison showed that the Oregon 
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rules were consistent with regulations of other states. Within the state 
of California, new trucks must now meet a standard of 83 dBA. The city 
of Chicago allows only new trucks of 84 dBA. The present Oregon rule 
allows trucks of 83 dBA to be sold in the 1976 thru 1978 model years. In 
1978 the California standards allow only 80 dBA trucks to be sold, whereas, 
the Oregon rule drops to 80 dBA in model year 1979 and beyond. In general, 
the Oregon standard;is consistent with the California standard with 
allowances due to the difference in using model years d-n Oregon and 
manufactured years in California. The Department realizes that not all 
configurations of trucks that are now being manufactured meet the 1976 
Oregon standards. However, all truck manufacturers are certifying to the 
Department those models that meet the appropriate standards as required by 
the Oregon noise rules. The petitioner has offered six items of rationale 
for argument in favor of amending the rules. The Department will address 
each of these items in the order they were offered: 

A. The petitioner claims that "reducing allowable noise emissions 
below those proposed in this petition will have no appreciable 
effect on the over a 11 noise heard by the pub 1 ic." 

On June 24, 1974, the Federal Environmental Protection 
Agency identified medium and heavy trucks as being the major 
source of noise in the United States. The total sound energy 
from this source was determined to be 5800 KW-Hrs./Day as 
compared to the next highest source on the list of 1150 KW-Hrs./ 
Day for sports and compact automobiles. It has also been estimated 
by the EPA that 47.3 million Americans are impacted by excessive 
truck noise. The proposed EPA truck rules, which are numerically 
identical to the Departments' rules, would reduce that impact by 
approximately 33% in 1980 and 59% in 1990 at highway speeds. 

In another study, it was determined that a reduction in the 
standard of 3 dBA, would result in a 3 dBA decrease in noise levels 
at highway cruise speeds. The study also stated that a reduction 
of 6 dBA would gain a 5 dBA reduction at highway S!J?eds. 

A study conducted by the EPA evaluated the impact of their 
proposed truck rules ~nd subsequent reduction in overall freeway 
traffic noise. Their model projections indicate freeway noise will 
be reduced by 8.4 dBA in the year 1990 and 3.6 dBA by 1980 as a 
result of the proposed regulations. 

A recent study conducted by the Federal Department of 
Transportation presented the following information: 

a) If the current standard of 86 dBA is maintained, 
freeway noise will be reduced 1.1 dBA and urban 
street noise will be reduced 3.5 dBA in the 
year 2000. 

b) If the 83 dBA
1
standard is imposed, by the year 

2000, freeway· noise wi 11 dwop 4.6 dBA and urban 
street noise will drop 5.7 dBA. 
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c) The 80 dBA standard will reduce freeway noise by 
5.2 dBA and street noise by 7.2 dBA in the year 
2000. 

The above reductions will have an appreciable effect on the 
overall noise heard by the citizens of Oregon. A reduction of 
3 dBA and then 6 dBA is certajnly a significant reduction in noise. 
Although, some of the noise reduction is off-set by tire generated 
noise, it does not appear to be as significant as claimed by the 
petitioner. It should also be noted, as the technology to develop 
quieter tires catches up with other areas of noise reduction, the 
benefits of quiet tires will not be nullified by noisy exhaust 
systems and other components. 

B. The petitioner has stated, "the increased cost of operating a 
vehicle meeUng the regulations is disproportionate to any public 
interest." 

The public is very interested in motor vehicle noise. In a 
state-wide public information survey conducted by the Department in 
1972 the category of motor vehicle noise ranlled far above any other 
broad category. Motor vehicle noise complaints currently far exceed 
any other category that the Department is regulating. Thus, it is 
evident that public interest in motor vehicle noise is very high. 

A recent study has been conducted on operating costs of trucks 
meeting the 83 dBA and 80 dBA standards. It was determined that the 
operating cost benefits of an 83 dBA standard result in $607 savings 
per truck per year. Included are savings in fuel of 1313 gallons 
per year due to increased horsepower gained from a demand-actuated 
fan control eliminating the noise caused by the cooling fan. The 
savings in operating a truck meeting the 80 dBA standard result in 
annual operating cost savings of $380 per truck per year. Although 
these trucks will also save over 1300 gallons of fuel per year, 
added truck weight that reduces cargo capacity yields less savings 
than the 83 dBA trucks. · 

It is thus concluded that although some operating costs increase 
due to increased truck weight and other factors, these costs are more 
than off-set by the operating savings that will be Fealized for the 
quieter configurations. 

C. The petitioner stated that "the increased initial cost of a 
vehicle meP.ting the regulations is also disproportionate to any 
public benefit." 

The Federal EPA has recently presented the following approximate 
increases in retail prices over the 1973 price of trucks meeting the 
standards: 
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Level --

83 

80 
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Truck Categories 
Gasoline Medium 

$ 0 $105 

$125 $265 

Heavy 
$195 
$490 

The Federai Department of Transportation has researched the cost 
benefits of highway noise on residential property values. A cost of 
$60 per household per decibel of highway noise reduction was calculated 
through extensive regression analysis of census tract location and 
pollution level characteristics. Thus, a heavy truck meeting the 
83 dBA rule and reducing its highway and urban noise by 3 dBA would 
result in a cost benefit of $180 per household. Therefore, only 1. 1 
households per new truck are necessary to show a benefit to cost 
ratio greater than unity. If 6,725 new heavy trucks were registered 
in Oregon in 1974 then approximately 7 ,300 impacted homes would be 
necessary. It is estimated that in Oregon over 100,000 homes are 
exposed to excessive truck noise. 

D. The petitioner states that increased costs will be passed to the 
consumer. 

The Department believes that any increased costs are justified. 
It should also be noted that the true cost of noise control includes, 
not only money paid by manufacturel'S to apply technology, but the 
cost to the public if noise control is not regulated. The figure 
should include reduced value of land and 'property, cost of medical 
care, corporate payments for health care and compensation cost of 
insulating buildings. 

E. The petitioner $tates that the Oregon rules will be pre-empted 
by Federal EPA rules. 

The EPA has adopted rules for in-use trucks over 10,000 GVWR 
which is effective October 15, 1975. The Oregon in-use truck rule 
for model years before 1976 are identical to the Federal law and 
wi 11 not be pre-empted. 

The recently proposed EPA standards for new trucks are 
numerically consistent with the present Oregon rules. The Federal 
law would pre-empt inconsistent state rules; however, the proposed 
EPA rules have not yet been adopted and until they are, Oregon 
should continue, as are other cities and states, to be a leader in 
environmental controls. 

F. The petitioner claims that an effective enforcement program 
should be implemented. 

The Department knows that enforcement of standards on the 
current population of trucks is important. Although the resources 
of the Department are small, some enforcement of the in-use truck 
standards is being accomplished. In October, the Bureau of Motor 
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Carrier Safety will begin to enforce the in-use truck rules. 
Inspection and surveillance will be carried out through tenninal 
surveys and equipment inspection and driver-equipment compliance 
checks at roadside sites. 

The control of motor vehicle noise cannot be accomplished by 
keeping the existing truck levels at the point they are presently. 
An effective program must reduce the level of new vehicles being 
manufactured and regulate the user of the vehicle in such a manner 
that will maintain the vehicle to the quiet level it was built. 

Conclusions 

The following conclusions may be made in summary: 

1. Trucks must be manufactured to progressively stricter 
noise standards to eliminate the serious impact of 
truck noise to Oregon's citizens. 

2. High benefits to cost are realized in the initial purchase 
and operation of trucks manufactured to meet the 83 dBA 
and 80 dBA noise standards. 

3. These rules are energy efficient, in that fuel savings of 
over 1300 gallons per truck per year will be realized in 
the operation of trucks meeting both the 83 dBA and 80 dBA 
standards. 

4. The Oregon rules are consistent with current regulations 
of other environmentally progressive states. Oregon's 
present in-use truck rule is identical to the EPA rule. 
The recently proposed EPA rules for new trucks are also 
consistent with present Oregon rules. 

Directors' Recommendation 

It is the Directors' recommendation that the Commission deny the 
petition to amend OAR, Chapter 340, Section 35-025 and 35-030 pertaining 
to noise regulations for new and in-use trucks and buses. It is also 
recommended that the Commission formalize its action with a·written 
order to be served on Petitioner. · =c::= · ·. 

c::: 3€'. 5 --
LOREN KRAMER 
Director 

JMH/cam 
August 12, 1975 
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PETITION TO AMEND REGULATION 35-000 

(VEHICLE NOISE EMISSIONS) 

AS ADOPTED JULY 19, 1974 

I. Petitioner, Freightliner Corporation, 2525 S.W. Third Avenue, 

Portland, Oregon, is a manufacturer of Class 8 diesel vehicles 

operated in the State of Oregon. These vehicles are subject to 

regulation by the Department. 
__ , 

II. The Environmental Quality Commission is hereby petitioned, pursuant 
to Chapter 340, Section 11-045, of the Oregon Administrative Rules, 

to amend Department o.f Environmental Quality Regulation 35-000 in 

the following particulars: 

A. Table "A" referred to in Section 35-025 be amended for truck and 

bus vehicle type as follows: 

1) Maintain a maximum specified noise level of 86 dB(A) after 

1975. 

2) Delete 83 dB(A) level specified for 1976-1978. 

3) Delete 80 dB(A) level specified after 1978. 

Table "A" as amended is shown be1ow--additions are underlined; 

deletions are slashed (// l): 

TABLE A 

MOVING TEST AT 50 FEET 

Maximum 
Vehicle· Tj'.(!e Model Year Noise Level, dB(A) 

Motorcycles 1975 86 
1976 83 

1977 - 1978 80 
after 1978 75 

,, 
SnOW!llO_bil es as defined 1975 82 
in ORS 481.048 1976 - 1978 78 

after 1978 75 

Truck and Bus as de- after 1975 86 
fined under ORS 481.030 197'/J t 1~7S gg 
and 481.035 ~:ff.¢f J~7S Sill 

Automobiles, light 1975 83 
trucks and all other 1976 - 1978 80 
ROAD VEHICLES after 1978 75 
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B. Tab 1 e "B" referred to in Sec ti on 35-030 be amended for truck and 
bus vehicle type as follows: 
1) Maintain a maximum specified noise level of 94 dB{A) for all 

model years. 
2) Delete 91 dB{A) for level specified for 1976-1978. 

3) Delete 88 dB{A) level specified for after 1978. 

Table "B" as amended is shown below--additions are underlined; 

deletions are slashed {///): 

TABLE B 
STATIONARY TEST AT 25 FEET OR GREATER 

Vehicle Type 

Truck and Bus as 
defined under ORS 
481.030 and 481.035 

Motorcycles 

Automobiles, light 
trucks and all other 
ROAD VEHICLES 

Model Year 

before 1976 
1976 

1977 - 1978 
after 1978 

before 1976 
1976 - 1978 
after 1978 

Maximum 
Noise Level, dB(A) 

94 
()1 
88 

94 
91 
88 
83 

92 
88 
83 

C. Table "C" referred to in Section 35-030 be amended for truck and 

bus vehicle type as follows: 
1) Maintain maximum specified noise levels of 86 dB(A) for 

35 mph or less and 90 dB(A) for speeds greater than 35 mph 

for all model years. 
2) Delete 85 and 87 dB(A) levels specified for 1976-1978. 

3) Delete 82 and 84 dB{A) levels specified for after 1978. 

Table "C" as amended is shown below--additions are underlined;. 
deletions are slashed (///): 
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III. 

TABLE C 
MOVING TEST AT 50 FEET OR GREATER AT VEHICLE SPEED 

Maximum Noise Level dB(& 
35 Mph Greater than 

Vehicle Type Model Year or 1 ess 35 Mph 

Truck and Bus as defined ~~f6t~ 1n~ fill 86 90 
under ORS 481.030 and '"'~ - 1~7?> Sil 87 
481.035 -.1r.¢t 1?7?> Bl ?>~ 

Motorcycles before 1976 84 88 
1976 81 85 

1977 - 1978 78 82 
after 1978 73 77 

Automobiles, 1 i ght trucks before 1976 81 85 
and all other ROAD VEHI- 1976 - 1978 78 82 
CLES after 1978 73 77 

Petitioner asserts these amendments should be made for the following 
reasons as more fully explained and supported in the section, "Data, 
Views and Arguments" below: 

A. Reducing allowable noise emissions below those proposed in this 
petition will have no appreciable effect on the overall noise 
heard by the public. 

B. The increased cost of operating a vehicle meeting the regulations 
·is disproportionate to any public interest. 

C. The increased initial cost of a vehicle meeting the regulations 
is also disproportionate to any public benefit. 

D. The ultimate cost to the public is 100 percent nonproductive and 
inflationary. 

E. Since initial adoption of the Department of Environmental Quality 
regulation, the Federal EPA has made proposals to regulate this 
very area which would pre-empt regulations by Oregon. 

F. The effect of an aggressive enforcement program has not been adequate
ly considered, and, if developed and implemented, would accomplish 
the objective of the present regulation and at a lower cost. 
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IV. Petitioner asserts the following point of law: 

The legislative standard for regulation by the commission is 
contained in ORS 471.010, and is to adopt "reasonable" regula
tions to protect "the health, safety and welfare of Oregon 
citizens from the hazards and deterioration of the qua 1 i ty of 
life imposed by excessive noise emissions ... " (emphasis added). 
As more fully set forth below, the standards which are the 
subject of this petition are neither necessary nor reasonable 
to effectuate the legislative policy. Furthennore, the noise 
levels petitioned for after 1975 are not "excessive" in light of 
surrounding circumstances, i.e., tire noise. 

V. Petitioner knows of no specific person interested in the proposed 
statement, but for the purpose of Department of Environmental Quality 
rules 11-045(3)(a), the following are assumed to be interested: 

A. American Trucking Association, 1616 P Street, N.W., Washington, 
D.C. 20036 

B. Oregon Trucking Association, 1500 N.E. Irving Street, Portland, 
Oregon 97232 

C. Truck Industry Service, Suite 1100, 900 17th St., N.W., Washington, 
D.C. 20006 

D. Motor Vehicle Manufacturers' Association, 320 New Center Building, 
Detroit, Michigan 48202 

E. Western Highway Institute, 333 Pine Street, San Francisco, California 
94104 

VI. Data, Views, and Arguments: 

Interest and Qualifications of Freightliner 
We are vitally interested in commercial vehicle noise control. 

Freightliner Corporation manufactures White-Freightliner trucks in the 
state of Oregon. White-Freightliner trucks are diesel-powered vehicles, 
of both cab-over and conventional configuration, and are generally used 
in over-the-road transportation. These vehicles are marketed by the 
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White Motor Corporation. Approximately 10 percent of the Class 8 
diesel vehicles and over 20 percent ·of the Class 8 vehicles of cab
over design sold in the United States last year were built by Freight
liner. Ninety-four percent of our vehicles pull a semi-trailer; an 
additional 5 percent plus are straight trucks pulling a full trailer. 

Freightliner is currently under contract to the Office of Noise 
Abatement, U.S. Department of Transportation, to develop and demonstrate 
noise control technology in terms of its economic impact and user 
acceptability. This we suggest has given us valuable insight into the 
field o.f commercial vehicle noise control. 

Freightl iner submitted comments on the noise regulations proposed 
by the Department of Environmental Quality, dated October 30, 1973, 
under the signature of Norman 8. Chew, Senior Vice-President of Engineer
ing, and under the signature of Ray W. Murphy, Director of Research and 
Development, dated March 4, 1974, and again on June 18, 1974, under 
signature of Thomas D. Hutton, Research Supervisor. We are pleased to 
note that many of the suggestions that we were able to offer in our 
previous comments have been incorporated into the noise control regula
tions. We are especially pleased to note that the D.E.Q. has given 
serious consideration to the problems and costs involved in retro
fitting vehicles manufactured prior to 1970 to meet noise requirements 
at levels below 88 d8(A). 

We are, however, dismayed that the D.E.Q. was unresponsive to comments 
in the following particulars: 

. A. Has in Section 35-025, Noise Control Regulations for Sale of New 
Motor Vehicles set a standard of 83 dB(A) in 1976 and 80 d8(A) in 
1978. 

B. Has in Section 35-030, Noise Control Regulations for In-Use Motor 
Vehicles set a standard in Table "B" of 91 dB(A) in 1976 and 88 dB(A) 
in 1978. 

C. Has in Section 35-030 in Table "C" for speeds under 35 mph of 85 dB(A) 
in 1976 and 82 dB(A) in 1978, and for speeds over 35 mph of 87 dB(A) 
in 1976 and 84 dB(A) in 1978. 
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Freightliner asserts these sections should be amended for truck 
and bus vehicle type as follows: 

A. In Section 35-025 maintain a maximum specified noise level 
of 86 dB(A) for the foreseeable future. 

B. In Section 35-030 maintain a maximum specified noise level 
of 94 dB(A) for all model years as measured by the procedures 
in Table "B". 

C. In Section 35-030 maintain maximum specified noise levels of 
86 dB(A) for 35 mph or less and 90 dB(A) for. speeds greater 
than 35 mph for all model years. 

Petitioner's Rationale for Amendment 
A. NO EFFECT ON NOISE PUBLIC HEARS. Setting limits lower than 

those we have suggested will have the net effect of increasing 
the cost of commercial vehicles without any significant benefit 
to the public. Lower limits do not significantly decrease the 
noise the public hears at highway speeds because the dominant 
noise at highway speeds is tire noise. 

The noise controlled, heavy-duty diesel tractor that Freight
liner produced under contract OOT-OS-20095 demonstrated that it 
is possible, but not necessarily practical or cost-effective, to 
manufacture a vehicle of this type to a noise level of 72 dB(A) 
at 50 ft., as tested in accordance with the D.E.Q. procedures. 
This noise level is not much above that produced by just coasting 
a solo tractor (with the engine turned off and the transmission 
out of gear) past a microphone located 50 feet from the vehicle's 
path at 35 mph. Under these conditions, a bobtail tractor having 
straight ribbed (quiet) tires produces a noise level of 68 dB(A). 
In other words, the noise produced by the truck under full power 
acceleration was only 4 dB(A) higher than it was just coasting 
with the engine turned off. Coast-by under the same conditions 
with a 6x4 tractor and a loaded sem.i-trailer with new straight 
ribbed tires all around produces a noise nearly 80 dB(A) at 60 mph, 
which demonstrates the influence of not only increased speed, but 
of adding the trailer as well. 
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The straight ribbed tread patterns used in these tests are 
known to generate a lower noise level than other tread designs, 
but they are inferior to the lug pattern in durability and traction 
characteristics. It should be pointed out that the economic opera
tion of a large fleet of trucks is dependent upon the selection 
of tires having performance properties and endurance characteristics 
matched to the intended service conditions so that maximum tire 
mfleage and lowest cost per tire mile will be ensured. 

A loaded tractor-trai 1 er equipped with the quietest practi ca 1 
tires commercially available will have a coast-by noise level of 
84 dB(A) at 55 mph. The overall noise level of the tractor
trailer combination with an 86 dB(A) tractor under full power will 
then be 88.1 dB(A) at 55 mph. 

However, with a tractor meeting the 83 dB(A) drive-by require
ment, the noise level of the combination under full power will be 
86.5 dB(A). The noise that the public hears at highway speed is 
reduced by only 1-1/2 dB(A)! A change of 1-1/2 dB(A) is barely 
perceptible to the human ear. 

Under the same test conditions, a tractor whose noise rating 
is 80 dB(A) would, when in combination with the above trailer, have 
an overall noise level at 55 mph of 85.5 dB(A}, or only 1 dB(A) 

· lower than the combinations having the tractor quieted to 83 dB(A). 
In these examples, which are illustrated in Table I, even though 
the noise produced by the tractor is reduced from 86 dB(A) to 

· 80 dB(A), or by 6 dB(A), the overa 11 noise of the vehicle combi na
tion was only reduced from 88.1 dB(A) to 85.5 dB(A), or by 2.6 dB(A). 

TABLE I 
NOISE LEVEL OF TRACTOR ANO TRAILER EQUIPPED 

WITH QUIETEST TIRES AVAILABLE - TIRES HALF WORN 

Tractor Tractor & Trl , 55 MQh @ 50 Ft Reduction 
DEQ Noise Coast-By Full Power Tractor 

Rating @ 50 Ft Noise Level Noise Level DEQ Test 

86 84 88.1 0 
83 84 86.5 3 
80 84 85.5 6 
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The inflationary aspects of increased truck cost for 
compliance with the low levels specified by the D.E.Q. can
not be justified by the small reduction in traffic noise 
levels that they will produce. 

To reiterate, a significant breakthrough in tire design 
must be made (and none is on the horizon*) before noise 
control design changes to the truck itself will result in 
appreciably 1 ower overa 11 noise produced by heavy-duty trucks 
at normal highway speeds. 

The questions to be resolved: Is a 1-1/2 dB(A) reduction 
in traffic noise worth the cost penalty to the intrastate truck 
operators and ultimately the residents of Oregon for compliance 
with the specified 83 dB(A) noise standard? 

B. INCREASED OPERATING COST 

The commercial vehicle has evo,lved over the years as a design 
compromise. The chassis, cab, engine, power train, and tires are 
each part of a system, the primary aim of which is to haul freight 
in a safe, reliable, and economical manner within the operational 
regime defined for the commercial vehicle. This regime is charac
terized by high payload/vehicle weight ratios, and minimal operating 
and maintenance costs. These vehicles are generally custom built to 
suit the specific needs of the particular user. To introduce a 
requirement for severely decreased noise levels for commercial 
vehicles necessarily requires an extensive re-evaluation of the 
design of the entire vehicle. Our experience in building vehicles 
to meet the current 86 dB(A) levels, in developing special "quiet 
packages" to meet the Oregon 1976, 83 dB(A) level, and our work on 
the D.O.T.-sponsored Quiet Truck Project, indicates the effect of 
modifying trucks to meet the lower levels specified by the D.E.Q. 
are as fo 11 ows: 
1. The additional weight required for noise control equipment re

duces the payload/vehicle weight ratio and thus decreases 
productivity. 

1. Testimony of W.H. Close at Public Hearings of the U.S. Environmental 
Protection Agency, February 20, lg75. · 

2. "Regulatory Implications of Truck Tire Noise Studies," S.A.E. Paper 740606, 
authored by W.H. Close, Chief, Office of Noise Abatement, U.S. D.O.T. 
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\ 2. The redes.igned exhaust system, cooling system, air intake 

system, and e.ngine enclosures increase the initial cost 
of the vehicle. 

3. Maintenance costs are increased due to the requirement to 
keep the noise attenuation equipment at "specified" performance 
levels and the extra effort required to attain access through 
engine panels and enclosures for normal maintenance. 

To achieve 83 dB(A), the weight of a Freightliner truck is in
creased by 38 to 285 lbs., depending upon engine and cab configura
tion. In a general freight operation, it is estimated that the cost 
of lost cargo due to increased weight is $1.95 per pound per million 
miles. This is lost revenue. On the basis of 125,000 miles/year 
per tractor, this would amount to between $8 and $69 per year to 
achieve the 83 dB(A) level. In a bulk hauling operation, the cost 
of increased weight is $12.50 per pound per million miles, which 
increases the costs to achieve 83 dB(A) to between $51 and $445 
per year, depending upon engine and cab configuration.* 

C. INCREASED INITIAL COST 
The proposed noise control regulations for trucks will not 

adversely affect frei ghtl iner or other manufacturers of heavy duty 
diesel powered trucks as all the vehicles we are currently producing 
comply with the D.E.Q. 197~ regulation of 86 dB(A) at 50 feet, and 
we are also manufacturing vehicles for sale with special quiet kits 
designed for compliance with an 83 dB(A) standard. However, we are 
concerned over the increased costs associated with the 83 dB(A) re
quirement. The major noise sources contributing to the overall 
86 dB(A) level are the engine, the fan, and the exhaust system. 
Individual contributions for each of these sources vary widely. 
For example: the engine source level ranges from 76 dB(A) to B5 dB(A) 
depending upon engine type and design; the fan source level ranges 
from 75 dB(A) to 85 dB(A) depending upon fan diameter, speed, and 
shroud design; and the exhaust source level ranges from 75 dB(A) 

*Figures based upon information contained in the attached document, "The 
Economics of Quieting the Freightl iner Cab-Over-Engine Diesel Truck," by 
G.E. Fax and M.C. Kaye, October, 1974, Report No. Truck Noise III-d, for 
the Office of Noise Abatement, Department of Transportati.on. 
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to 85 dB(A) depending upon muffler design, size and mounting, 
exhaust pipe mounting, and exhaust flex joint design. To 

achieve the 86 dB(A) requirement, if the engine is quiet, 
exhaust and fan need less treatment. If the engine is close 
to 85 dB(A), however, extreme care must be taken in treating 
fan and exhaust noise. This points up the problem with the 
83 dB(A) level. 

To achieve the 83 dB(A) level, the following modifications 

must be made beyond those made to achieve the current 86 dB(A) 
levels: 

1) For our roost popular engine/vehicle configuration, represent
ing 30% of our production, a dual muffler exhaust system must 
be substituted for the single muffler that is now used, the 
radiator cooling fan must be increased in diameter and slowed 

down in speed, and engine mechanical noise treated with a 
quiet kit. The increased cost to the customer for this noise 
control is currently $580. 

2) For our second most popular engine/vehicle configuration, represent

ing nearly 26% of our production, no change is required to the 
exhaust system. However, the fan and engine must be treated as 

above for a customer cost increase of $568. 
3) For our third most popular engine/vehicle configuration, represent

ing 15% of our production, dual exhaust mufflers are required, 
the fan must be increased in diameter and slowed down in speed, 
a quiet kit must be added to the engine, and a super cooling 
package is required for adequate engine cooling. Customer cost 
increase is $743 per vehicle. 

Based upon our current product mix, the composite, average cost 

per vehicle for controlling noise to the 83 dB(A) level is $458. 
In 1974, a total of 56,953 new trucks were registered in the state 
of Oregon. Over half of these (30,767) were light trucks having a 
gross vehicle weight (GVW) rating of 6,000 lbs. or less. Heavy duty 

trucks, having a GVW rating of 19,501 lbs. or more, accounted for 

6,725 new vehicle registrations. Eight hundred seventy-two of these 

were new Freightliners. If a similar number of new Freightliners 
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are sold in Oregon in 1976, truck buyers and ultimately the public 
will pay an additiona 1 $399 ,376 for Frei ghtl iner trucks for comp 1 i
ance with the D.E.Q. 83 dB(A) limit. If the average cost increase 
for noise control to the 83 dB(A) limit on other heavy duty trucks 
"Is similar to Freightliner, then in 1976, these new trucks will 
cost Oregon truck buyers and additional $3,080,050 just for compli
ance with Section 35-025 of the D.E.Q. regulation. This three 
million dollar figure represents increased capital costs only and 
does not include increased operating costs, which we have shown 
will be nearly as high as the increased capital costs for certain 
types of trucking operations. 

D. COST IS ULTIMATELY PASSED ON TO THE CONSUMER 
It must be emphasized that increased costs of new equipment 

purchased by motor carriers and increased operational and maintenance 
costs are ultimately passed on to the consumer. These costs are not 
accompanied by increases in productivity, so the results are clear
ly inflationary. 

An effective statewide enforcement program (utilizing exist
ing personnel in the D.E.Q., Permits Section of the State High
way Division, and/or the State Highway Patrol) at the level we are 
petitioning for will drastically reduce the public complaints 
about truck noise without imposing undue economic penalty on the 
motor carrier or the public. 

E. FEDERAL PRE-EMPTION 
In the past, we have supported noise control regulations based 

upon both the level and time frame of the state of California. These 
regulations have been used as a model by the state of Oregon. Now, 
however, the Federal Environmental Protection Agency has established 
noise emission standards for vehicles in-use by interstate motor 
carriers and has also proposed noise standards for new motor vehicles. 
The noise emissions of in-use vehicles having a gross combination 
weight rating in excess of 10,000 lbs. operated by motor carriers 
engaged in interstate commerce will, on October 15, 1975, be regulated 
by Federal Environmental Protection Agency Noise Emission Standard 
Part 202 of Title 40 of the Code of Federal Regulations. 
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Under Section 18(c)(l) of the Noise Control Act of 1972, 
the federal noise emission standards will pre-empt thosP of 
the states and their political subdivisions. After the effective 
date of the federal regulations, no state or political sub
division thereof may adopt or enforce any noise emission standard 

unless it is identical to the federal standard. 

·The E.P.A. regulations for in-use vehicles engaged in inter
state commerce specifies a noise level of 86 d8(A) at 50 feet 
for 35 mph or less and 90 dB(A) for speeds greater than 35 mph. 
These are the same levels we seek, for in-use trucks, in our 
petition. It hardly seems reasonable for the state of Oregon 
to penalize truckers engaged in intrastate commerce to lower 
noise emission levels than those engaged in interstate commerce. 
This anomaly is corrected by our petition. 

We are further concerned that the Oregon 83 dB(A) noise level 
at 50 feet for new trucks in 1976 will result in Oregon having a 

substantially lower noise level requirement than most of the 
other states, as federal E.P.A. standards for new vehicles are 
not apt to be enacted by then because of serious deficiencies in 
their original proposal. This could result in the residents of 
the state of Oregon paying more for nearly everything they purchase 

to offset increased shipping costs as the truck operators must 

obtain an increase in freight design to comply with the 83 dB(A) 
noise 1eve1 . 

F. The MOST IMPORTANT ASPECT OF NOISE CONTROL rs ENFORCEMENT 
Unless an effective program is implemented to. enforce noise 

emission standards, we will continue to be faced with public 
pressure to have unrealistically stringent standards. Without 
strong local enforcement, there is continued public clamor for 
lower limits to solve the problem, while the vehicles most 
complained about already violate existing regulations. 

In summary, we believe that environmental improvement is possible, 
at .lower total cost, by enforcement of petitioned-for noise levels. 

In view of the. marginal difference in sound levels impacting the 

public, we believe the cost to the residents of Oregon for noise 
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standards lower than we have petitioned for are grossly 
out of proportion to the benefits. We do not believe that 
Oregon can afford to squander resources to achieve a benefit 
that will be barely perceived, if at all, by the public who 
will ultimately have to pay for it. This pitfall is avoided 
at the sound levels petitioned for, levels which we believe 
will provide optimum public interest. 
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fh':f!hl~ 
Director, Research ~evelopment 
Freightliner Corporation 
July 30, 1975 
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and no idea at all as to what he will be really up against if he is 
going to have to comply with federal or state or local regula
tions that are going to say: "You can't make so much tire 
noise." 

The problem that is confronting us with the interstate motor 
carrier regulations right now is what to do about this wide 
variety of tires; why are more than 1000 different truck tire 
trearls offered for sale; what does it mean to industry; and 
what should the government noise regulator do about it? The 
U.S. Departmen't of Transportation (DOT) has been active in 
the field or truck tire noise for four years trying to get some 
answe.S. Some pilot truck tire noise work had been done and 
was published in the open literature by the General Motors 
Corp, (2), and this information served as a basis for the DOT's 
research plannin'g and for testing now under way by thelire. 
manufactu.~ers. 

TIRE TYPES TESTED 

Fig. 4 represents the kind of data the DOT got fiom two 
.·summers of solid testing of commercially available tires ac
quired fiom the American Trucking Association's fleet' tire 
banks. The National Bureau of Standards performed the tests, 
and details are published in Refs. 3 and 4. This figure illus
tiiles the 'sound level, as a· function Of speed, for four test tires 
on lhe r~ar of a straight truck, coasting by the microphone 
50 ft to the side; there is no engine noise at all. Rib A; which 
has only cifCumferehtial grooves arollnd it. is the contr61 tire. 
It is· a tire that is sometimes 'used on the steerihg axles·of 
tractor~trailers but is generally not found in regular highway 
ser:vice. A con1pletely bald tire, that is, a new tire that was 
cast without any tread features, would probably illustrate a 
sourid level 1 or 2 dB lower than our control tire. 

The quietest tires are the so.called rib tires. These tires have 
treads that look like the kind of tread pattern that you would 

'ru·n on the steering.ax.le of Your automobile and on the rear 
axle in the summer. The louder tires are called crossbars;· 
these· are tires that ha:ve aggressive lug fe·atures·somewhat like 
snow tires. One can see that there is.a considerable difference 
in sourid level between rib· tires aild crossbars, and, within the 

..: 1110 ... ... • 12 GEAR STEPS USED ... • RIB TIRES ON FRONT & TRAILER AXLES, 
@ \\ WORN XBAR TIRES ON DRIVE AXLES./ / .. 90 ,. ... 
;;;;- / 

"' ... / 
/ ... TIRE NOISE ,,, ,/ / i::i 80 )."' / .... / 

,/ 

"" / ,/ 

"" ,/ = 
,.,,,,,,'"'\ ... 

"' 
"" 70 ... ... TIRE NOISE-All RIBS "' ... 
;:;:; 
31: 
' IJ0

0 
... 

10 20 30 40 50 60 
SPEED, mph 

Fig. 2 - Diesel truck pull-away and highway noise profile 

class of the crossbars, there are appreciable differences be· 
tween brands, 

Finally 1 there is a recap; it is a tire that has pockets cast into 
the middle, ostensibly to give it traction. It is a very loud lire 
that is very tonal in nature, The persistence of the sound as it 
goes down the highway is quite long, and it i.s not too sur
prising that it is called "Singing Sam'·' in the trade, 

VARIABLES 

TIRE WEAR - One other problem we are confronted with .in 
this business is that as the tires wear, the sound level increases. 
Fig. 5 is a cross-plot of some of our data to show the noise ef
fects as tires are worn in normal service. The data points on 
the right-hand end of the lines are for the new or newly re· 
treaded tire tread depth. As the tires wear, the tread depth, of 
course, becomes less, and the.sound level increases to a point; 
the·n it decreases, in most cases.· Unhappily, the maximum 
noise· occurs at about the half-worn point and, if one were to 
give a realistic appraisal, one would say that most tires are half 
worn. At least that is what must be taken into account in 
looking at regulatory approaches to the problem. 

On the right-hand side of Fig, 5, the tread patterns for the 
various tire types are illustrated. Two representative crossbars, 
a 0 semitraction" retread and a rib tire, are shown by the 
"patch prints." The light areas are the pockets or I.he.recesses 
in the tire tread. 

In trying to assess this problem of wear, we merely con
nected data points for the several conditions of wear that were 
tested. We did.not.have .the time or .the resources to take 
those test tires and to wear them and test them sufficiently to 
obtain continuous curves which wou.ld positively determine 
where the real maximum noise occured. The manufacturers of 
tires will have to do this, 

One of the problems in testing is that you cannot just take a 
tire and grind it down tp simulate wear. Fig. 6, for example, 
presents data{rom a new. tire and a tire th:it is ground down. 

• 

• 
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Regulatory Implications of 

Truck Tire Noise Studies 

William H. Close 
Office of Noise Abatement, U; S. Department of Transportation 

THIS PAPER is an attempt to make the case for tire noise 
regulation and to illustrate the implications of such regulations 
to tire users. Fig. I is a product of the 1971 California High
way Patrol noise survey (I)" reflecting the percentage of ve
hicles exceeding given A-weighted sound levels measured SO ft 
to the side of the centerlane of travel for a variety of vehicles 
at high and at low speeds. The quietest group of vehicles is 
automobiles travelling at speeds less than 35 mph, and the 
noisiest group is trucks at speeds in excess of 35 mph. In the 
middle are low speed trucks, high speed autos, and. motor
cycles at all speeds. 

In. the case of automobiles, we have a relatively quiet ma
chine when driven sensibly in the urban street situation. At . 
higher speeds, the auto engine noise increases some, and the 
lire noise increases appreciably, resulting in about an 8 dB 
translation of the distribution. The trucks are fairly noisy to 
~tart with but, as the speed is increased, the engine noise ac
tually does not increase; the increase in sound level shown in 
Fig. I is mainly attributable to tire noise. Motorcycles have 
light wheel loading and, hence, their noise illustrates very little 
speed dependency. 

•Numbers in parentheses designate References at end of 
paper. 

Based on the past research of the U.S. Departmen I of Trans
portation, this paper is an attempt to make the case for. tire 
noise regulation and to illustrate the implications of such regu
lations to tire users. The paper examines the effects of speed, 
load, lire tread type, road surface, and placement of tires on 
combination truck vehicles insofar as passby sound levels are 
concerned. A concluding table of expected roadside sound 

EFFECT OF TIRES ON NOISE LEVEL 

Looking in more detail at truck tire noise, Fig. 2 illustrates 
the A-weighted sound level 50 ft to the side of a truck as it ac
celerates away from a stop light and accelerates to cruising 
speed, with the measurement taken theoretically always beside 
the vehicle as it accelerates. From idle, the engine revs llP 
through the first gear step and continues to operate within 
300400 rpm of the governed engine speed as it goes through 
the full gear box, in this case 12 gear steps, up to highway, 
speed. Depending on the kind of tires that are used on this 18 
wheel tractor-trailer, we can get tire noise levels as shown 
which would be added to the rather constant engine noise. 
Only if the truck were run on all new rib tires would the tire 
noise level be low enough to keep from appreciably raising the 
overall vehicle sound level at speeds up to 60 mph. 

Fig. 3 represents only a few of about a thousand different 
types of truck tires a user can select to put on his trucks. 
Many times this is the only kind of information the user has to 
select by, augmented perhaps by brochures that a salesman 
will bring in. Of course, the trucker very quickly begins to ac
cumulate some experience and feel for the reliability oftlie 
product and of the company that supplies it. But he reall)I 
does not have.much idea about the tire noise that it generates 

levels based upon typical tire use indicates the potential re
strictions in tire types that are inherent in presently proposed 
federal noise regulations on interstate motor carriers. It is 
concluded that as significanttechnological improvemen;ts are 
implemented in the design and regulation of truck engine 
noise, more severe tire user requirements will follow in Order 
that tire noise keep pace with declining engine noise. 
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The sound level really does not change that much as a result of 
the amount of grinding. One would have to know what the 
curvature of the half-worn or fully-worn tire is to begin to ap
proximate the sound level by grinding the tire, and even then, 
there would be rather gross disparities in the points here. The 
only way a manufacturer, user, or regulator can obtain a fairly 
accurate idea of what is the actual variation in tire sound 
through the wear cycle is lo take the tire out and put it in ac
tual fleet service, wear it, and test it. When you consider that 
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truck tires will last in some situations over 125,000 miles, this 
is a lot of testing between long waiting periods to get the 
needed noise data. 

LOAD - One of the other variables that has to be considered 
in establishing roadside enforcement levels is what happens as 
the load on the truck is changed. Fig. 7 again shows the four 
test tires on the drive axle, quiet tires on the front, and a con-
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sound level which results from axle loading. At the low end is 
tho empty truck, and at the high end a typical legal 17 ,000-
18,000 lb load on the rear axle is represented. 

ROAD SURF ACE· One of the other questions is how much 
road surface affects the tire sound. The answer, in some cases, 
Is quite a bit. Effort has been made to find the critical variable 
in this case: the thing that could be used to describe the road 
surface and which would account for the interaction of the 
tire and road and show some sort of correlation with the noise 
output. · 

The principle argument today revolves around the crossbar
llres. From present data it can be said that they are generally 
unaffected by the road surface. At least they are not as sus
ceptible to change in sound level as a function of road sur
face as the other tread types. Hence, for crossbar tires, there 
appears to be no major predictable effect of road surface that 
ls going to really get in the way of setting regulations. 

INTERPRETATION OF DATA 

Fig. 8 ls representative of the kind of data that manufac
turers are going to have to generate to try to determine where 
they stand regarding government regulations and the kind of 
data that users are going to need to find out where they will 
stand in the future as to the products they buy and use. SAE 
has just established a test procedure (5) which searches for the 
maximum wear point and qualifies the sound level of the tire 
In much the same way as they were tested here, that is, a truck 
coast-by on a concrete surface, with the vehlcle fully loaded. 
Fifty miles per hour was picked as the standard speed for the 
SAE JS7 test procedure, and this chart, illustrating half-worn 
points, gives the sort of numbers that one can expect from 
such tests. The rib tires run in the 75-78 dB(A) range, and the 
crossbars go from 82 to 87 dB at 50 mph. All of the data pre
sented here have been acquired with fast meter response. The 
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comparable SAE J57 ratings would be at least I dB lower than 
the data presented here because of the different meter re
sponse settings. 

The proposition before us now is to try to analyze those tire 
data to produce a meaningful strategy for reducing corn.mu
nity noise. One of the things we decided to do in most of our 
tests was to acquire the data using an array of microphones 
perpendicular to the path of the vehicle so that by a retarded 
time analysis one could actually map out contours of the 
sound level for the coasting truck. Fig. 9, for example, is the 
sound contour plot for the pocket retread "Singing Sam" run· 
ning on an asphalt surface, a fairly rough surface, at 45 mph. 
The test tires are at the origin of the spatial grid. One can see 
how these contours spread out, and surprisingly enough, a very 
strong lobe exists to the front of the truck. The front and rear 
side lobes were much the same for the tires tested. Each tire 
also exhibited a lobe of noise back along the highway, but the 
pocket retread had by far the largest (or strongest) rear lobe 
along the roadway. 
· The effort was made to try to put all of these data together 



Table 1 e Effects of Tire Noise Certification Levels at 50 Ft 
on Passby Sound Levels at 50 Ft 

4X2 4X2 6 x 4 
Single Double 4 x 2 Double 6X4 

Tnlck 4 x 2 6X4 Axle Axle Double Axle Double 
Configuration Straight Straight Trailer Trailer Bottom Trailer Bottom 

Gross weight, lb 27,000 45,000 45,000 59,000 73,000 73,000 73,000 

Certification 
Limit, dB(A) SO ft Passby Sound Level, db(A) 

78 88.0 89.0 88.5 
80 87.5 88.4 88.2 
82 88.8 90.3 89.3 
114 90.8 93.0 91.1 
86 89.9 91.7 92.1 
90 94.8 96.7 95.4 
95 98.3 101.2 98.6 

to postulate the values and ranges of sound levels that would 
be generated using the myriad of possible tire combinations on 
an 18 wheel tractor-semitrailer, a 24 wheel double bottom, 
etc., that are running on the highways today. Actual time 
history data like those shown in Fig. 10 were used for one set 
of test tires and superirnposed upon similar time histories for 
other tires which wcie offset in time to appropriately repre
sent the spacing of axles on the various vehicles of interest. 
The time histories and an omnidirectional 86 db(A) engine 
noise source were added to arrive at predicted sound levels for 
the variety of trucks and truck combinations shown in Table I. 

The first truck configuration, called a 4 X 2 straight truck, 
has four axle ends, two of which were driven. There is, in this 
case, a steering axle with two tires in the front, a drive axle 
that is powered in the rear with four tires on that axle. A 6 X 
4 is a tandem drive axle truck. The 4 X 2 single axle trailer is a 
single-drive axle tractor with a single axle trailer, and so on. A 
double bottom is a combination of two trailers hooked behind 
th• tractor and incorporates a dolly with a single axle between 
the two trailers. The total vehicle combination weight is 
shown on the table. The respective axle loads have been ad
justed to represent stable configurations within the typical 
state axle load limits. T)le maximum sound levels anticipated 
lo be measured 50 ft to the side of these configurations if they 
were running on the highway at 60 mph are shown in the 
column below the respective truck configurations. The varia· 
tions in sound level down each column are caused by the asg 
sumptions made regarding the tire types used on the drive 
axles and in some cases, the trailer axles of these vehicles. 
Simply stated, these assumptions are represented by the far 
left-hand column in terms of the A-weighted (fast response) 
sound level that would be produced by these drive axle tires 
al 50 mph on the rear axle of a 4 X 2 straight truck loaded to 
the rated tire load and running on a semipolished concrete 
surface. In the first line across the columns, the quietest rib 
tires, that is, 78 dll(A) certification level, are being used all the 
way around on each of the configurations. One can see that 
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88.8 89.0 89.4 89.4 
88.5 88.9 88.9 89.I 
89.6 89.S 90.I 89.1 
91.3 90.8 92.2 90.2 
91.8 91.S 92.4 91.4 
95.0 94.3 96.4 94.0 
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Fig. 10 ·Representative sound level time histories of truck tire noise 

the coasting tire sound coupled with an assumed 86 dll(A) en· 
gine noise contribution gives from 88 to 89.4 dB( A) antici
pated passby sound levels. 

As we go down through the noisier ribs, the sound levels go 
up a little bit, but not a great deal. As we get into the 82 
dB( A) certification level, which is the very bottom of the 
crossbars or maybe a little bit below the bottom of the cross
bars, we can see that we are up right on the 90 dB( A) total 
vehicle line which happens to be the proposed federal maxi
mum for high.speed operation of interstate motor carrier ve
hicles. (6) With 84 or 86 dB( A) certification levels, which are 
typical of a number of present crossbar tires, we are over the 
90 dll(A) level. If we are going to try to keep truck combina
tions at a 90 dll(A) maximum noise level measured on the side 
of the road, the 50 mph, 4 test tire coast-by has to be main
tained at about 82 dB( A). Conversely, if we allow tires such as 
"Singing Sam" to be used (that is, 95 dB(A) certification 
level), there will be a range of very high sound levels that are 
very easily measured alongside of the freeway. 

• 
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CONCLUSIONS 

The future need for lite noise research and control is going 
lo be even greater than it is today because research by DOT 
and the industry is rapidly progressing toward technically and 
economically feasible low engine noise trucks. Thus, if we 
refer back to Fig. 2 and consider future rigs which will not 
make 86-88 dB(A) engine noise but perhaps 72-78 dB( A) en
gine noise, it is evident that our present alternative of using rib 
tires is going to make lire noise dominant now at about 40 
mph. Therefore, I think it is safe to say that regardless of how 
tire noise is regulated in the near term, it is just going to be the 
first step In the process, and much more will need to follow. 
At a September 1973 meeting in Williamsburg of the SAE Ve-· 
hicle Research Institute (7), a commercial vehicle panel con
cluded that until commercial vehicle noise is reduced to levels 
near that of the noise generated by the other vehicles on the 
highway, that is automobiles, the public and publicly ap
pointed administrators are going to continue to pay very 
special attention to the heavy commercial vehicle and pay very 
special attention to increasingly stringent regulations to reduce 
the noise of these vehicles. This situation will continue to 
have significant implications for tire users and tire manufac
turers alike. 
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We wish to make specific information available at this time which 

pertains to points contained in the Notice of Proposed Rule Making and 

to provide some other information which we believe is pertinent. 

In the preamble of the notice, the discussion of cooling system noise 

is not consistent with the findings of our programs; for example, 

thermostatically7controlled radiator shutters are reported as noise 

reduction components, when in fact such shutters have repeatedly been 

shown to increase fan noise by 2dB or more when closed. We would suggest 

the elimination, not the installation of such shutters as the proper course 

to follow in reducing the noise of commercial vehicles. 

In the same section, we suggest that many cooling systems generate 

noise levels in excess of 80dB(A) at 50 feet when tested in accordance 

with J366b procedures. As an example, every one of our Quiet Truck base

line vehicles exhibited cooling system noise levels in excess of 80dB(A). 

Based on tests of many different fans during the Quiet Truck program, 

we also take exception to the contention that fan noise can be reduced 

by using a slightly different fan model. These tests clearly indicated 

that when radiator air flow (or cooling) is held constant, a wide variety 

of test fans, including smoothly-molded, aerodynamically-contoured fans, 

all produce essentially the same noise level. Reduction of cooling 

system noise to 75dB(A) will require extensive modifications to the fan 

shroud, radiator-to-fan-to-engine spacing, etc. Reduction of cooling 

system noise to 65dB(A) at 50' under full engine speed conditions may be 

feasible only with uniquely large radiators applicable to some cab-over-
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engine trucks (not practical for conventional truck installations due 

to visibility considerations) with flow-thru engine enclosures. One of 

the quiet trucks with such a unique combination came close to, but did 

not reach the 65dB(A) fan level. 

The use of thermostatically-controlled fan clutches is alluded to in 

this section as a means to reduce fan noise to 65dB(A). Such fan clutches 

can eliminate fan noise for some 97% of the engine operating time (i.e., 

fan is not driven) and from 0 to 65dB another 2% of the time (i.e., 

fan driven at less than 1600 rpm). Thus, with thermostatically-controlled 

fans, this source of noise can be virtually eliminated 99% of 'the time. 

This fact is borne out by the results of DOT-sponsored tests of three 

fan clutch types in 24 different trucks. We believe these data to be a 

compelling argument in favor of a test procedure for these standards 

such that fan clutches are permitted to operate normally (i.e., disengaged' 

during testing and that normal cool-down procedures be permitted between 

tests. We feel that our program results fully justify the fan clutch 

from a noise standpoint and that the pay back in fuel economy resulting 

from such fan clutch usage helps to ease the cost burden of the proposed 

standards and to assist the national fuel conservation goals. In the 

DOT/EPA report on truck and bus fuel economy improvement, fan clutches 

are credited with u.p to 10% improvement in fuel economy and are highly 

recommended for use in future production trucks and buses. 

The discussion of exhaust systems (FR Page 38340, Col 2, d) also is not 

in keeping with our research experience. The statement that very few 

trucks need modification of shell noise to reach 83dB(A) overall noise 
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It is a pleasure to appear before the hearing panel today to discuss 

the technology, cost and other aspects of the standards proposed by the 

Environmental Protection Agency for noise emission limits applicable to 

new medium and heavy duty trucks distributed in commerce. 

In 1968 the then newly-created Department of Transportation realized 

the need to develop technological solutions to the problem of highway 

noise generated by trucks and began a deliberate program to satisfy that 

need. Since our initial pilot programs in tire noise research, the base 

of DOT research has expanded greatly. Tire noise research has expanded, 

research into the effectiveness of commercial mufflers has been completed, 

retrofit studies have been undertaken involving some 20 different vehicles, 

and the so-called Quiet Truck program is now nearing completion. These 

programs have produced an impressive array of new knowledge and have 

documented much information heretofore known but not demonstrated in. 

practical vehicles. 

Uuring this period, the industry has also mounted significant efforts 

wh !ch hm{l' n•sulted in the availability of new product lines which aid 

the achievement of lower noise levels for trucks. The Department of 

Transportation is optimistic that lower truck noise levels can be achieved 

based upon the technology now in hand. We endorse the thrust of the EPA 

proposed rulemaking and, as always, stand ready .to provide assistance 

to the EPA in achieving quieter communities adjacent to our highways . 
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is not in keeping with the results obtained by International Harvester 

in its quiet truck program effort. 1'Truck Noise, lV-D" is the most recent 

publication on th-is subject and it illustrates the dominance of shell 

noise (pipe shell 82dB(A), muffler shell 74dB(A)) as compared to gas 

discharge noise (discharge 76dB(A) and leats 72dB(A)) in a typical 1972 

production vehicle. It is not likely that this vehicle or others using 

such 2-stroke engines could comply with an 83dB(A) limit without some 

modifications. 

Mufflers are available to reduce exhaust noise of all popular truck 

diesel engines to 75dB(A), including the 2-stroke engines, even 12-cylinder 

versions. In many cases this does not require dual mufflers, and in all 

cases can be achieved without use of series muffling according to at 

least one large supplier of diesel engine mufflers. Such exhaust system 

performance has not yet been demonstrated by horizontal or underframe 

systems, but the question of exhaust outlet height must always be raised 

in any discusssion of htghway noise control strategy. We believe the 

EPA should consider carefully the technology, cost and benefit factors 

for each type of exhaust system. We offer below some of the considerations 

as we presently see them: 

1. Lower exhaust noise levels are achievable more easily with 

vertical systems: than with horizontal due to apparent image source 

enhancement of the horizontal underframe systems; 

2. Technology is more advanced for the vertical systems; thus 

significantly lower exhaust noise levels have been demonstrated with 

• 
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vertical components (consistently 75dB(A) or lower), offering real 

incentives to "overkill" exhaust noise in meeting near term standards; 

3. Underframe exhausts discharge products of combustion into the 

air at levels aggravating occupants of the vehicle and others adjacent, 

particularly in urban traffic conditions; 

4. Underframe exhaust discharges also aggravate splash and spray 

visibility problems which are already severe under wet road passing 

conditions ; 

5. Underframe exhaust systems with inherent low source height 

enhance the effectiveness of roadside barriers in reducing community 

noise levels. ·Roadside barrier costs savings over the next 8 years 

have been estimated to be $1/2 billion if barrier heights could be 
. I 

lowered due to universal use of horizontal muffler and tail pipe systems. 

Moreover, additional sites would likely receive roadside barriers as a 

result of more favorable highway department and citizen response to 

lower height barriers or berms paralleling the highways; 

6. Underframe exhaust systems present difficult packaging problems 

for many heavy duty trucks; 

7. Test results indicate approximately 2dB higher noise radiated 

vertically by vertical systems which would impact highrise residents 

adjacent to highways. 

The Department of ~ransportation strongly urges the EPA to establish 

truck tire noise standards. We suggest that 50 mph coast-by tests of 

fully loaded, two-axle (six-tire) trucks, similar to SAE J57, but using 

• fast meter response, can be prescribed and that limiting noise values 

of 83dB(A) and 80dB(A) might well be established for tires manufactured 
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during the time periods in which trucks will be required to comply with 

those levels. The Department has made available data .and analyses 

supporting the above position. A full report is in preparation to 

add~ess the matter more thoroughly. This will be forwarded to the EPA 

st the earliest possible date to facilitate its efforts in tire noise 

regulation. Clear.ly, regulations are needed to force usage of tires 

which are half as noisy, just as safe, and as economically acceptable 

as many that are in widespread use today. This effort should not be 

delayed, or relegated to a mere labelling exercise as suggested at 

the end of the tire noise discussion. 

On page 38341, item 5 Summary, the 75dB(A) level is purported to have 

been demonstrated by more than one ttuck. EPA should be more specific 

as to what trucks have demonstrated such low levels. In our Quiet 

Truck program, t-Oree contractors attempted to reach 75dB(A) but only 

one vehicle achieved such a level. We fully believe that 75dB(A) can 

be achieved, but we must caution that the means and costs developed 

to date apply only to a very.limited segment of the nation's truck 

production. 

There is a typographical error in paragraph "a" under the Summary. 

"68"dB(A) should read "86"dB(A). 

The discussion that follows in the Summary gives very little flavor 

of the difficulties that will be encountered by manufacturers in 

meeting the prescribed levels and tends to minimize the extent of 

engineering changes needed throughout a manufacturer's product line. 
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The statement that all trucks may reach 75dB(A) ia without basis. 

While we believe that such a level may be achievable and by our research 

have substantiated avenues leading to that end, we do not feel that 

sufficient information exists to make such confident predictions for all 

vehicles. 

Section V pertains to Applicability and specifically e.xcludes buses 

from consideration because EPA feels that they are not major noise sources. 

Other vehicle subcategories which EPA has included, such as motor L oes, 

could in no way impact as many citizens as buses. The Department of 

Transportation takes the position that the approximately 44,000 school 

buses, 3,000 transit coaches, and 4,000 intercity coaches newly registered 

each year should be subject to the proposed standards. We see no fundamental 

difference in technology between trucks and buses, and can therefore see 

no reason to treat them separa'tely simply because the packaging of the 

engine is different in some cases. We further question the basis upon 

which the EPA contends that buses are not a major noise source and the 

basis for the assumed typical transit coach noise level of 73dB(A) at 

50 feet. Considering the fact that transit coaches are typically 

accelerating past any point on their route, considering the fact that 

the 2-stroke engines referred to in the preamble are almost exclusively 

used in such coaches, and considering the fact that transit coaches 

operate where population densities support such public transportation, 

it appears that such coaches should be included within the scope of 

these standards. Our retrofit studies with General Motors and Rohr 

cbrporation (Flexible) indicate 83-86dB(A) sound levels for current 
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production· transit coaches. Kits to reduce GM BV-71 powered coaches 

to 82dB(A) are tentatively priced at $555. Rohr has developed kits to 

lower the sound level of a 6V-71 powered coach to 77-BOdB(A). Prices 

are not yet available on this kit. Both kits use demand fan drives. 

Similarly, we question the exclusion of auxiliary or special purpose 

equipment such as refrigeration equipment. It would appear appropriate 

under the definitions of "truck" and "manufacturer" to define special 

purpose equipment in the same fashion as it is prescribed in the Interstate 

Motor Carrier Noise Standards, just issued by EPA. Specifically, we 

endorse the logic put forth by EPA that separates regulated from 

unregulated special purpose or auxiliary equipment depending upon whether 

or not it is normally operated at speeds in excess of 5 mph. Such a 

definition includes refrigerator units, air conditioners and the like 

as regulated equipment. We endorse the inclusion of such equipment within 

the bounds of the proposed standards. 

We are also concerned with the methods which EPA has used to estimate 

potential benefits which should result from these proposed .standards. 

We have had the advantage of reviewing the Transportation Research Board 

Design Guide (HRBDG) cited by EPA as its source for much of the input 

data for its benefit predictions. Most of those concerned with this 

proposed standard have not had access to these privileged data. During 

earlier reviews of the EPA Background Document for this proposed standard, 

we advised EPA that the HRBDG data appeared to be in error, or was based 

on unspecified assumptions which appeared to be in error. As a matter of 

fact, those data have been revised, by the Highway Research Board, but 

/ 
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have not been released for unlimited use. In general, the nominal truck 

noise levels used in the EPA analysis were based upon engine exhaust and 

fan noise levels for highway operation which were higher than the J366 

test ·levels. Since the J366 test procedure is designed to maximize 

engine-related noise levels, and "nominal" highway operating conditions 

would not entail full throttle or governed-speed operation, our data 

indicate that engine-related highway noise levels should be at least 

2 dB lower than J366 levels, rather .than higher. The EPA-assumed noise 

levels appear, therefore, to be about 5 dB high compared with our 

information. More importantly, in assessing the potential benefits 

for the EPA Background Document, a noise level of 77dB(A) at 50 feet 

is assumed for tire noise at highway speeds. Such a level is not 

· attainable for any tires known today, or currently foreseen for "nominal" 

speed, load, road surface, or wear conditions. 

We have attempted to reconstruct the EPA's benefit analysis, in order to 

understand the logic being applied by EPA in its decision-making on this 

proposed standard. We were sufficiently successful in duplicating the 

EPA benefit results; using the HRBDG data as cited by EPA, that we can 

make several points-regarding the potential benefits obtainable from 

these standards. First, the claimed benefits in the EPA Background 

Document are actually derived from the following four separate actions: 

1. Implementation of the new Interstate Motor Carrier Noise 

Emission Standards; 

2. Progressively lower new automobile noise emission standards, 

effectively and uniformly e~forced by state and local governments; 
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3. Tire noise standards, yielding low noise levels beyond those 

now achievable through known technology; and 

4. The proposed new truck standards. 

In order to separate the potential benefits from these proposed standards, 

we perform~d a series of calculations, both to duplicate the EPA's results, 

and to represent our best estimates of potential benefits emanating 

from each part of the overall highway noise reduction strategy. Tire 

noise levels were based on measurements selected from the DOT/NBS 

Wallops Island tests. Engine-related noise levels were assumed to be 

2 dB lower than the new product level, reflecting the real-life condition 

that less than full power is required in highway operation, and the mean

energy noise level for a population of trucks should be below the 

regulated level. Automobile noise levels were taken from the HRBDG 

document, cited by the EPA. More specifically, the following values 

of mean-energy noise level were used: 

a. Crossbar tire noise, heavy-duty truck @ 55 MPH @ 50 1 88dB(A) 

@ 27 MPH 77 

medium-duty @ 27 MPH 73 

All-rib tire noise, heavy-duty truck @ 55 MPH @ SO' 81 

@ 27 MPH 72 

medium-duty @ 27 MPH 67 

b, Engine-related noise, 2 dB below new product regulated level, 

or J366 test level. 



c. Passenger· automobiles and light-duty vehicles 

currently @ 55 MPH@ 50' 77.4 dB(A) 

by 1985 

@ 27 MPH 

@ 55 MPH @ 50' 

@ 27 MPH 

75.8 

73.5 

i\7. 5 
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Figure 1 displays our duplication of the results indicated in the EPA 

Background Document for. the freeway model, using the EPA assumption, 

insofar as we could find them. The assumed implementation of the 

Interstate Motor Carrier Noise Emission Standards and the assumed 4 dB 

reduction in automobile noise levels should produce a mean-energy 

community noise reduction of 1.1 dB by the year 2000. Assumption of the 

very low tire noise level of 77 dB (A) @55 MPH @ 50' , and regulation of 

medium and heavy duty truck noise levels to 83 dB(A) @ 50' should provide 

an additional 3.5 dB reduction; truck noise level of 80 .dB(A) should 

reduce noise levels by 4.5 dB, and truck noise lever regulations of 

75 dB(A) should reduce noise levels by 5.5 dB according to the input 

assumptions made by the EPA. 

Figure 2 presen.ts a comparable plot of our calculations of potential 

benefit, using the assumptions defined above. If conventional crossbar 

tires are permit'ted, community noise level reductions of 0.2, 0.5, and 

0.7 dB should be achieved from regulated new product truck noise levels 

of 83, 80, and 75dB(A), respectively. If, however, regulations are 

promulgated which limit sales to new tires which possess noise characteristics 

similar to present rib tire~ the reductions in freeway community noise 
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levels deriving from the proposed truck standards are 3.5, 4.1, and 

4.6 dB, respectively. Similar data are displayed in Figure 3 for the 

urban model, as defined in the EPA Background Document, using our 

assumptions defined above. Here, the influence of quieter rib tires is 

not as dramatic as in the freeway model, but tire regulation is st.ill 

an important factor in the potential benefits to be derived from any 

truck noise regulation. 

We point to· the essential nature of eElCh part of the noise reduction 

strategy discussed by the EPA rather than diminishing the value of 

these proposed standards in the overall scheme of things. We feel very 

strongly that those elements of the strategy not yet in place must be 

vigorously pursued. We are concerned, however, lest the benefits of 

these future actions be erroneously assigned to the present proposal 

hence diminishing the incentive to complete the regulatory strategy. 

The estimated costs per vehicle for heavy duty diesel trucks appear 

to be somewhat lower than our Quiet Truck Program contractor estimates 

for noise levels not so low. Specifically, our contractors have sub-

mitted information on costs and levels as follows: ' 

Contractor J366 Level Est. Cost 

Freight liner Corp. 72-74dB(A) $1400 

International Harvester 78dB(A) $1390 
80dB(A) $ 516 

White Motors 77-79dB(A) $1307 
79-BldB{A) $ 260 

It should be evident that a manufacturer would have to 

design to a level· at least 2dB lower than the Standard to ensure that 
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pr,oduction vehicles will comply with the standard. The total cost 

impact of the proposed regulations can not be established by this 

documentation since the spread of production is not known and the 

adjustment for cost versus design level thus cannot be made. 
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The cost estimates put forward in t3e NPRM and the background document 

therefore appear to be quite low or are based on some undisclosed 

source which differs from the above. 

We would suggest that it is premature to set a level of 75dB(A) when 

so little information exists upon which impacts can be estimated. As 

previously stated, only one of three attempts to meet 75dB(A) was 

successful in our Quiet Truck Program. Since evidence is not available 

as to other successful efforts to build a heavy duty diesel truck at 

75dB(A), with necessary production and test tolerances, we suggest that 

EPA reconsider setting this stringent level require~ent until more data 

are acquired at the intermediate levels and other vehicular noise 

sources are brought under control e.g. buses, tires, and auxiliary 

equipment. 

The enforcement procedures set forth are causing extreme concern to 

the manufacturers of commercial vehicles. While procedures of the 

type proposed may be appropriate for enforcement of exhaust emission 

standards directed at large manufacturers of standardized p_roducts, e.g. 

passenger cars or production runs of basic diesel engines; they appear 

inappropriate for small manufacturers of highly individualistic products 

such as heavy trucks. 



... ~ 
We suggest that EPA consider enfoi:;cement provisions similar to thmw 

followed by the National Highway Traffic Safety Administration. Such 

procedures place the responsibility for assuring compliance of all 

products squarely on, the manufacturers. Spot checks by EPA which 
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petect non-compliance would be. followed by app~opriate recall or other 

penalty provisions. 

Finally, we would sugge~t that the EPA, place manufactu:rers and users 

on notice that rulemaking w~ll be pursued which would require trucks 
- ' ~ . - ' ' ' ' - ' . ' 

and buses subject to the,se regulations to comply with stationary run 

up t!'!st .leve,ls of no more than 3 ,or., 4dB higher than the new product 

regulated level. 

Such regulations should be prqmulga~ed under a,uthqrity of Section .18 

of the,. Noise. Con,troL Act .amen.d:l.ng ,the Interstate., }jotor Carr~er Noise 

Emission Sta,ndards •. Th,is, of cour.se, would assure proper ma,intenance 
' ' ' ' . 

of the noise, aba,tement devi.c.es placed on new trucks subject to these 

regulations. 

,, 
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DEQ-46 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item No. E 1, August 22, 1975, EQC Meeting 

Background 

Proposed Adoption of Temporary Rule - Prevention of 
Significant Air Quality Deterioration 

Prevention of significant deterioration (PSD) of the Nation's 
air quality has been and still is a highly contested issue since 
passage of the Federal Clean Air Act of 1970. The major issue has 
centered on defining the requirements of the Act in relation to PSD. 
On June 11, 1973, U. S. Supreme Court action affirmed a lower court 
judgement that required the Environmental Protection Agency (EPA) 
to disapprove all state Clean Air Act Implementation Plans (IP) 
which did not contain measures which would effectively prevent significant 
deterioration of existing air quality. The affirmed lo\\ler court 
judgement also required EPA to promulgate regulations to prevent 
significant deterioration in cases where state IP's \\!ere found 
deficient. 

EPA has, subsequently, disapproved Oregon's Clean Air Act IP 
with respect to PSD and this disapproval is still in effect. 

The EPA first proposed rules for PSD on July 16, 1974. Revised 
proposed rules were published by EPA on August 27, 1974. 

On October 28, 1974, the Oregon Student Public Interest Research 
Group (OSPIRG) and the Northwest Environmental Defense Center (NEDC) 
filed a petition requesting the Oregon Environmental Quality 
Commission (EQC) to adopt rules for PSD. A proposed PSD Rule was 
submitted by OSPRIG and NEDC as part of the petition. 
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The EQC heard the petition at its November 22, 1974 meeting. At 
this meeting the Department presented an up-to-date history of state 
and federal action on the PSD issue. After considering extensive 
written and oral testimony presented at the November 22, 1974 meeting, 
the EQC denied the petition and directed the Department to initiate 
the rule-making process. 

On December 5, 1975, EPA promulgated a PSD regulation (see attachmant 
A) which in essence: 

1. Provided for designation of areas in the Nation into 
three classes. 

2. Established allowable increases in particulate and sulfur 
dioxide ambient air quality after January 1, 1975 for each 
of the three classes with: 

a. Class I area increments allowing essentially no 
increase. 

b. Cl ass II area increments a 11 owing moderate increases. 

c. Class III area increases being allowed up to National 
Ambient Air Quality Standards. 

3. Designated the entire Nation Class II with provisions for 
reclassing any area to any other class at any time. 

4. Established a preconstruction review and approval program 
for eighteen major air contaminant emission source 
categories. Any applicable source which proposed to 
commence construction or modification after June 1, 1975 
would be subject to review for conformance with the 
applicable air quality increments and application of 
Best Available Control Technology. 

5. Provided for delegation of authority to states to administer 
the preconstruction review program. 

The Department reviewed the EPA PSD regulation and concluded it was 
generally an adequate regulation to prevent deterioration of air quality 
while also providing a mechanism to adjust the stringency of the 
requirements to satisfy local and state land use goals and guidelines. 

On March 20, 1975, Governor Straub requested EPA to delegate authority 
to administer the EPA PSD regulation to the State of Oregon. On April 10, 
1970, the Administrator of EPA Region X notified Governor Straub that 
delegation could not be accomplished until EPA had developed procedural 
guidelines for delegation. 
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On July 16, 1975, EPA Region X transmitted delegation guidelines 
to the Department. These guidelines provide two options the Department 
might pursue as follows: 

1. Provides for EPA deferral of implementation of the EPA 
PSD preconstruction review program provided a state would 
adopt a similar adequate state rule. EPA would still 
maintain concurrent authority and responsibility to insure 
proper implementation of the program. 

2. Provides delegation to the state for primary responsibility 
to administer the EPA PSD preconstruction review program 

Discussion 

by adoption of an adequate state rule and modification to 
the state's IP. 

EPA is presently responsible for administering PSD regulations in 
Oregon. EPA is presently processing the proposed A"I umax A 1 umi num 
Plant at Umatilla application since it has apparently been determined 
that construction, according to the EPA definition, had not commenced 
prior to June 1, 1975. 

Other proposed construction projects in Oregon which appear subject 
to EPA's PSD rule include three proposed oil refineries which were 
issued Department Air Contaminant Discharge Permits during March 1975, 
but which appear not to have commenced construction prior to ,June 1, 
1975, and the Reynolds Metals Company in Troutdale which, by modifying 
their particulate and fluoride pollution control system, will cause 
a large increase in sulfur dioxide emissions. 

The Department has, as a matter of practice, reviewed all of the 
above proposed construction projects with respect to compliance with 
EPA PSD regulations. Subjecting them to further EPA review requirements 
will prove time-consuming to the source, EPA and the Department if 
EPA must essentially duplicate the process already completed by the 
Department. EPA review procedures include in addition to a preliminary 
finding of compliance or non-compliance with the PSD requirement a public 
notice and 30 day opportunity for public comment and a possible additional 
30 days for final action. The Department would have to go through 
the time sequence of 30 day notice again if delegation is accomplished; 
however, since the Department has completed its PSD review, and solicited 
and considered public comment through its permit hearings, it is apparent 
that Department administration of the EPA PSD regulation requirements 
would minimize time and effort expended by all parties concerned. 

Since a delegation of authority mechanism is now specified by EPA, 
it appears in the best interest of all parties concerned for the 
Department to actively pursue delegation. Obtaining delegation from 
EPA would also allow, and only then allow, EPA to approve area 
reclassification requests from the state. 

The most expedient means of obtaining delegation is Option 1 
mentioned above, as Option 2 requiring modification to the state IP 
would take several months allowing for public notices and public 
hearings. 
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The Department has drafted a proposed temporary rule for PSD (Attach
ment B) which in essence duplicates the EPA PSD rule. Adoption of this rule 
followed by a request to EPA for delegation of authority to implement 
the PSD preconstruction review program should allow almost immediate 
delegation of authority to the State. 

Upon adoption of the proposed temporary rule, it would be the 
Department's intent to pursue necessary public hearings for adoption 
of the temporary rule as a permanent rule and then request a modification 
to the state IP. After completion of this course of action, the 
Department would have primary responsibility for carrying out the 
EPA PSD program in the state anti the state IP could then be fully 
approved. 

In proposing a PSD rule for adoption as a permanent rule at 
public hearings, the Department would propose to modify the EPA PSD 
rule to eliminate what is considered several weaknesses. These modifications 
would be as follows: 

1. Eliminate 38-005(9)(a)(C). This section, as written, would 
allow further increases in particulate and/or sulfur dioxide 
to occur at a facility due to changes in raw material or fuel 
which could exceed the applicable air quality increments. 
Allowing this to occur would appear in direct conflict 
with intent of the PSD rule. 

2. Eliminate in 38-020(1), the phrase, ''or is modified to 
utilize an alternative fuel or higher sulfur content fuel.'' 
As in 1 above, this phrase aµpears to be in direct conflict 
with the intent of PSD. 

3. Add a new part in 38-020 which would a 11 ow the Department to 
review, approve, approve with conditions, or disapprove all 
proposed construction requiring Department permits including the 
eighteen facilities listed in the EPA PSD rule which appear a threat 
to causing violations of applicable area air quality increments. 
EPA has indicated its intent that states review more than 
the eighteen source categories, and in fact, EPA has 
indicated intent of adding further sources to their list. 

Conclusions 

1. The EPA PSD regulations are applicable to the State of Oregon 
and are, in fact, now being enforced by EPA in the State. 

2. The PSD rule which has been drafted by the Department in essence 
is identical to the existing EPA PSD rule. 
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3. Adoption by the EQC of the PSD rule proposed by the Department is a 
necessary first step in obtaining delegation of awthority to the 
Department for administering the EPA PSD program in this state. 

4. It is considered in the best interest of EPA, the Department, and at least 
four sources proposing construction in the state for the Department 
to obtain delegation of authority to administer EPA's PSD pre
construction review program applicable to these facilities in order 
to save processing time and staff work. 

5. It is considered in the best interests of the state for the Department 
to obtain delegation of authority to administer the EPA PSD pre
construction review program in order to allow EPA to approve 
any area classifications under PSD regulations that the state 
may wish to propose. 

Director's Recommendation 

In light of the need for adoption of a PSD rule, as a condition for 
allowing delegation of authority from EPA to the Department to administer 
EPA's PSD regulation requirements in this state, it is recommended that 
the Commission act as follows: 

1. Find that failure to act promptly will result in serious 
prejudice to the public interest or to the interest of 
parties concerned for the specific reason that without 
adoption of such rule, administration of EPA's PSD pre
construction review program by EPA for sources proposing 
construction or modification in Oregon will be more time
consuming and costly to EPA, the llepartment and affected 
facilities, and that the ability to reclass areas in the 
state as provided by the EPA PSD regulation will be 
prevented. 

2. Adopt Attachment B as a temporary rule to become effective 
immediately upon filing with the Secretary of State. 

3. Authorize the Director to seek delegation of authority from 
EPA for administration of the EPA PSD preconstruction 
review program in the shortest time possible. 

4. Authorize the Director to conduct necessary public hearings 
within the 120 day time 1 imi t of the temporary rule to 
establish the rule, with corrections to weaknesses noted 
in this report (items 1, 2 and 3 on page 4), as a permanent 
rule of the Department~ 

. ?j -.... 

JFK:cs 
8/11/75 
Attachments A & B. 

LOREN KRAMER 
Director 
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TION OF IMPLEMENTATION PLANS 

Prevention of Significant Air Quality 
Deterioration 

On May 31, 1972 (37 FR 10642), the 
Administrator of the Environmental Pro
tection Agency published initial approv
als and disapprovals of State Implemen
tation Plans submitted pursuant to sec
tion 11 O of the Clean Air Act, as amended 
ln 1970. 

On November 9, 1972 (37 FR 23836), 
all State Implementation Plans were 
disapproved insofar as they failed to 
provide for the prevention of significant 
deterioration of existing air quality. This 
action was taken in response to a pre
liminary irijunctlon issued by the Dis
trict Court for the District of Columbia, 
which also required the administrator to 
promulgate regulations as to any state 
plan which either permits the significant 
deterioration of air quality in any por~ 
tion of any state, or fails to take the 
measures necessary to prevent such sig
nificant deterioration. 

Accordlngly, on July 16, 1973 (38 FR 
18986), an initial notice of proposed 
rulemaking was published which set 
forth four alternative planS' for prevent
ing stgnitlcant deterioration, and which 
sollclted widespread public involvement 
in all aspects of the significant deterioa 
ration issue. A series of public hearings 
were held and over 300 wrttten comments 
were submitted 1n response to this pro
posal. The hearing records and the writ
ten comments are available for tnspec~ 
tton at the EPA Freedom of Information 
Office, 401 M Street, SW., Washington, 
D.C. 

Due to the laclc of precise direction 
either ln the Clean Air Act or in the 
Court order, the initial proposals focused 
on the conceptual basis for regulations. 
The comments received on the proposed 
regulations therefore tended plimarily to 
discuss conceptual issues such as the roles 
of fedCral and state/local governments, 
rather th.an detailed comments regarding 
implementation of the regulations. Ac~ 
cordlngly, on August 27, 1974 (39 FR 
31000), the Adminlstrator issued repro
posed regulations in order to p1•operly ex~ 
plore all aspects of this issue a.nd to focus 
more clearly on procedural and technJ.cal 
issues. 

The AdmlnJstration has submitted for 
consideration an amendment to the Act 
whlch would eliminate the requirement 
for preventing slgnlficant detertoration 
of air quality. This amendment .ts pend
ing before the Congress. Although EPA 
does not endorse this amendment, EPA 
seeks full public debate on the signjtlcant 
deterioration issue and in issuing these 
regulations does not intend to delay or 
influence consideration of this amend
ment. The regulations issued herein are 
necessary because the Court has ruled 
that the current Clean Air Act requ.ires 
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the Administrator to prevent signflcant 
deterioration, and this requirement must 
be met even though It is possible that 
Congress may provide additional guid~ 
ance and/or legislative changes in the 
future. 

The regulations proposed on August 27, 
1974, called for the establishment of 
"classes" of different allowable incre
mental increases in total suspended par
ticulates (TSP) and sulfur dioxide (803 ). 

Class I applied to areas in which prac
tically any change in air quality would 
be considered significant; Class I.l applied 
to areas in which deterioration normally 
accompanying moderate well-controlled 
growth would be considered insignificant; 
and Class III applied to those areas in 
which deterioration up to the national 
standards would be considered insignifi
cant. Under the proposed regulation, all 
areas of the country would be designated 
Class II initially, with .Provisions for al
lowing States to reclassify any area to 
accommodate the social, economic, and 
environmental needs and desires of the 
public. 

The plan would be implemented 
through a preconstruction review of 
specified source categortes to detennine 
whether these sources would cause a 
violation of the appropriate increments. 
The new source review also included a 
provision requirtng the use of best avail
able control technology on solU'ces cov
ered by the regulation. Finally, the pro
posal provided procedures for public comm 
ment on each application for permission 
to construct and for delegating the re
sponsibility for implementing the new 
source review procedures to States or 
local governmental units. 

DISCUSSION OF PUBLIC COMME.NTS 

The August 27 proposal was criticized 
by envirorunental groups as being unre
sponsive to the District Court's order in 
that it permits the deterioration of air 
quality up to the national standards in 
Class III regions. Although tWs result 
cou.J,d also occur in Class I or Class II 
,regions where the difference between 
existing air quality and the national 
standard is less than the prescribed air 
quality increment, all such c6mments 
focused on the provision for Class m 
areas. Unless "significant deterioration" 
is defined as_ a percentage of the "un
used" air resource, ally ail- quality in .. 
crement plan, regardless of how small 
the increment is, coulct allow deteriora
tion up to the national Standard in some 
instances. As discussed in the preamble 
to the propooals of July 16, 1973, and 
August 27, 1974, air quality monitoring 
is presently concentrated in heaVily pol
luted areas, with only scattered moni
toring in relatively clean areas. Vast 
numbers of additional monitors will be 
necessary to precisely deflne existing air 
quality, making a plan that is dependent 
on a knowledge of existing air quality 
virtually unworkable. Therefore, the fact 
that air quality could, 1n some instances, 
increase to the national standard, does 
not, in the Admin.1strator's - opinion 
make the August 27 proposal inconSts~ 
ent with the Court's ruling. 

Additional com111ents involving Class 
III areas indicated that economic and 
social factors shoUld have· no bearing on 
the <lellnltlon ol signlllcant · deteriora
tion. These comments stated that EPA 
must consider only air quality factors 
and that u. single nationwide definition 
of signlfioa.nt deterioration must be 
established. Such comments did not take 
issue with Agency statements made on 
July 16, 1973, and August 27, !974 that 
the definition of significant deteriora
tion is basically a subjective decision. 
None of the comments suggesting 
changes' to the increments proposed by 
the Administrator, or proposing alter
nate plans, offered any justification for 
the numbers which were selected. Since 
the consideration of "air quality fac
tors'~ alone essentially leads to an arbi
trary definition of what is "signific:ant," 
this term only has meaning wht .. J. the 
economic and social implications arv 
analyzed and considered. Therefore, the 
Administrator believes that it is most 
important to recognize and consider 
these tmplications, since the considera
tion of air quallty factors alone provides 
no basis for selecting one deterioration 
increment over -another. 

Even in the subjective terms that are 
required when· considering only the en~ 
vironmental aspects, the contention that 
there must be a single de:fiD.ition of sigq 
niflcant deterioration applicable nation~ 
wide does not appear to address the wide 
range of environmental needs which 
exist. Most of the comments implicitly 
recognized that there is a need to de
velop resources Jn presently clean areas 
of the country, and that significant de
terioration regulations should not pre
clude all growth,-but should ensure that 
growth ocqms. 1n an environmentally 
acceptable manner. However, there are 
some areas, such as national parks, 
where any deterioration would probably 
be viewed as.significant. A single nation~ 
wide deterioration increment would not 
be able to accommodate these two situa
tions. 

Along these lines, comments were spe
ciflcally requested in the proposal as to 
whether the ClB.Bs n increment should 
be doubled. Power companies generally 
supported such a change, while other 
comments from the industrial sector in
dicated that the increments were aclc
quate for well-controlled growth. Power 
companies indicated that many new 
Plants would be much larger than those 
which would be allowed In a Class II 
area. (approximately 1000 megawatts), 
and that the Class Il increment ought 
to accommodate such development. None 
of the comments presented any reasons 
for permittlng .such development 1n a 
Class II rather than a Class m area, ex
cept that the Initial designation of all 
areas will be Class II. The Administra
tor continues to feel that a Class II in
crement should be compatible with mod
erate, well-controlled. development in a 
~ationwide context, and tha_t large-scale 
il.elrelopmen~ should be permitted only In 
conjunction . with a conscious dec1sion 
to redesignate the area as Class = 
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Mt\ny Comments nJso Crttlclzed the 
1miRslon of ca·rbot1 rnonOxide (00), 

nitrogen oxldeil (NOx>, hYdrooatbons 
<HCl,, ttlid · photochemical oxttll>nts 
roit > from . the · regulatlom. As ln
cucn:ted 011: ·July ·10, 1973, l\ild. Au
RUst 27, 1974,' and In previous actlom 
Involving· indirect' source 1-evleW (38 FR 
29803 at 29894, 39 FR 7270 at 7272, and 
39 FR. :l5292 at 25295), existing ana, 
1ytttal procedures are not adequate to 
detern1lne the impact of individual 
sources On air quality concentrations of 
ren.cttvc pollutants (NOx and HC/Ox). 
The only presently available technique 
for relating emissions to aif Quality for 
thefle pollutants ls the areawide propor· 
tlonal rnodel used for demonstrating the 
ndequncy of control strategies. The pro
portlono.l model requires thnt measured 
n.tr rj1Ht1Uy dil.tn. be avallable; however, 
n.."1 iudlcn.tcct nbove, such data are very 
limited in. preAently cleftll areas (even 
moro so than for TSP and SQ,). In con
trn..<it, the o.tr qunJ.Jty concentration of 
flt,nblc pollut1ints can rea~'1onably be 'esti
mrtt<'<l u~tng a d1ITusioU model and 
thf"rerore rnenRllrod n.tr quality data are 
not necc::;.<1nry to determine the incre
tnentnl atr qualtty iinpact of an tndlvid
llRl Rource. In ndctltlon, ~ince the pro
JJorUonrt.l model nstntmes that nlr quality 
ls proportional to emissions, the key to 
n.nalyzing the impRct of an individual 
Rource focu.<ies on the deftnttton of base
Jlne emlsslonR. If the source would be 
located In a very clean area with vir
t,ually no bnseltne emissions, then the 
1rcdlcted air quality increa,<;e would be 

very large (When in fact it probably 
\!Jonld not). If the source would be lo
<'Rted in n larr,-c metropolitan area and 
the ba..1:1eline emlfisions are those of the 
c•nt.h·e metropol1tan area, then the pre
dicted impact of a single additional 
sonrce would be very ::;mall. Therefore, 
the proportional model is adequate for 
contl'ol strategy development in urban 
f\rcns where nlea.o;urcd air quality data 
o.re nvntle.hJe nnd the ag-gregate 1n1pact 
of controlllng many sources is being 
nnn.Jy?:ed. rrowcver, it ts inappropriate 
for nnnJyzlng the incremental impact of 
1ndlvldun.I new Rources. 

At this ttme, the only practical RP
pronch for dealing with these pollutants 
np11c1trs to be to tn1nim1ze emissions as 
n1uch ru1 po1>stble. The Federal Motor ve .. 
lllc1c Control Program accomplishes thts 
for ind1vklual motor vehicles. New source 
perfor1nnnce standards <NSPSl have al
rendy been e.fltabltshed under Part 60 of 
thlR chapter for many of the source cate
l{ortcs subject to the regulation. Where 
prnctlcnble, emif::sion limitations for CO, 
NOx, and HC have been promulgated 
for those sources presently subject to 
Part 60. Although some of the source 
cntegories are not yet included th Part 
60, either (1) those that are not covered 
n.re not stgnlftcant e1nttters of CO, NOx, 
or HC, or (2) control technology for 
these pollutants is unavailable or an 
cmhmlon limitation is tmpractlcB.l (e.g. 
1-TC em1sstons from cokO ove:hs) .· · 

Ono uddtttOnal' steP, Wh11'ch '·Cduid b6 
taken to ·mtnirhtze emission of CO; NO:ir, 
o.nd I-IC appears to bo in tb:e area of 
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mln.1'miZin8' Vehicle miles of travel 
<VMTl. Plans for redtlcin« VMT and 
mlnh'nlzin'1 future VMT growth have 
been develbi>ed o.8 part of the TranilPor· 
tatioh Cohtrril PlB.rts CTCP) promul
gat~d elsewhere in this chapter. Since 
the TCP's fOcus on major metropolitan 
areas, the :flexibtlity available in design
ing .these Plans Woulq. be more limited 
when api)lied to rural and outlying areas. 
It is clear;_.however, that comprehensive 
tranSportatton planning offers an ap
propi:fate mechanism foi" rn1nlmJzlng 
VMT growth tn such areas. It is not clear, 
however, how EPA m1ght become in
volved In comprehensive transportation 
planning throughout the country under 
these regulations, although States may 
wish to consider such an approach when 
developing their own plans to prevent 
significant def.ertoratlon. States of 
course, are not precluded from including 
other more comprehensive measures- for 
dealing with HC, CO, and NOx ln their 
own plans, 

Some difficult additional questions 
arise as to how this concept of VM:T 
minimization could be Incorporated into 
these significant deterJoratlon regula
tions. Would the addition of a VMT 
increment, similar to the air quality in
crernent approach used in these regula
tions, be approprhtte? Would a· new 
source review of speciftc indirect sources 
be practical, or should the reVlew· apply 
to larger scale projecU'i such as a new 
town or a large new development? The 
Administrator solicits additional com
ments on this issue and may modify the 
regulation at a later date if workable 
procedures 1n this area can be developed. 

The August 27 proposal specified that 
all areas of the country, Including those 
areas above the national standai-ds, 
would be subject to the significant de
terioration regulations, even though the 
District c"ourt order only requi:r;ed the 
prevention of significant deter1oratiqn In 
areas presently below the national stand
ards. This was done because it was not 
possible to specify in these regulations 
all areas of the country which exceed 
the national ambient air quality stand
ards. In addition, there would be no prac
tical impact of these stgntfl.cant deteri
oration regulations in areas above the 
standards, since emissions In such areas 
are being reduced under the state in1.~ 
plementation plans, while these regula
tions provide for limited allowable in
creases in emJssions. 

Nonetheless, there were a number· of 
comments requesting that these regula
tions specifically exempt all areas pres
ently above the national _standards. The 
regulations promulgated below provide 
for this .exemption only with respect to 
the ·area: classiftcatton requirements. The 
preconstruction review ts still applicable 
in all areas of the country, 1n order to 
ensure that new sources be examined for 
their impact 1n presently clean .areas 
which may be adjacent to areas that are 
above the national standards. In addi
tion, the requirements for api:)lyJng best 
available control technology are also ap
plicable to all sources subject to reView 
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in order to 1ninimlze the deterioration 
caused by individual sources. This re
quirement is particularly important 
Where a source 1n one State would use 
up a significant portion of the air quality 
Increment tn a neighboring State. 

The exemption of areas from the clas
sification requirements will be done on a 
county basis (or functionally equivalent 
area) and will be based on a deterniina
tion by the State that the air quality in 
the county is pervasively above the na
tional standard. No attempt has been 
made to define these counties in these 
regulations. tnstead, States must notify 
the Administrator by June 1, 1975, of 
those areas which are exempt from the 
classiflcation requirements. 

There were a nmnber of comments re
questing clarification of the relationship 
of these regulations to other portions of 
the existing Implementation plans, par
ticularly the air quality maintenance 
plans. (AQl\.iP's) to be submitted by 
June, 1975. An air quality maintenance 
area (AQMA) ts an area designated by 
the Administrator that may have the 
potential for exceeding any national 
standard within the next 10-yea.r period 
as a consequence of current air quality 
and/or the projected growth rate of the 
area. The States are required to submit 
an analysis of the impact on air qual1ty 
of projected growth In each designated 
potential problem area. Where mainte
nance problems are identified by this 
analysis, the states must also submit 
plans containing measures to ensure 
maintenance of national standards dur
ing the ensuing 10-year period. AQMA's 
have been proposed for specific pollutants 
and final designations will be published 
shortly. Where an AQMA has been des
ignated because of projected problems in 
maintaining the NAAQS for either TSP 
or SO, the significant deterioration in
crement is applicable only to those por
tions of the AQMA which are cleaner 
than either standard. By design AQMA 
boundartes have been designated to in
clude substantial areas which are rela
tively clean. This has been done to in
sure that the planning area corresponds 
to the entire area where projected new 
growth in emissions is likely to occur and 
where regional Planning for public serv
ices, housing and employment is focused. 

Although there seemed to be a general 
asswnption that AQMA's should be desig
nated as Class m, there are several situ
ations where a State may wish to leave 
the clean air partlons of an AQMA as 
Class II or even to redesignate the area 
to a Class I. This would limit peripheral 
growth so as to complement the goals of 
the AQMP and in this context, the sig
nificant deterioration would actually be 
a mechanism for partially implen1enting 
the AQMP. In addition, there are several 
clean air areas which have been proposed 
as AQMA's due to anticipated large-scale 
development of .natural resources. A 
Class I or Class II designation for such 
areas would probably eliminate the need 
for an AQMP for TSP or so., since the 
atr· qual1ty constraint would be the Class 
I or Class II increment. Therefore, a "de
designation" of the AQMA for TSP or 

FEDERAL REGISTER, VOL, 39, NO. 235-THUR~DAY, DECEMBER 5, 1974 



42512 

so~ may be appropriate. In any case, the 
Administrator recommend,s that any pro
pooed significant deterioration redesig
nation have boundaries consist.ent with 
AQMA boundaries to facilitate the devel
opment of the AQMA plan. 

A Class m designation does not neces
sarily mean that an AQMP would be re~ 
quired. For example, a clean air area 
might be designated Class ill on the 
ba11is of a marginal anticipated deterio
ration 1n air quality which exceeds the 
Clnss II increments. However, the antic
ipated resulting. air quality would still 
be well below the national standards. If 
little additional development were antic
ipated over the subsequent 10-year 
period so as to threaten the national 
standards, no AQMP would be required. 

Furthermore, it ts· important to recog
nize that area classifications do not nec
eRsQ.rtly imply current atr quality or 
current land use patterns. Instead, clas
slftca t1ons should reflect the desired de

. gree of change from current levels and 
patterns. 

A number of public comments indi
cated concern that these regulations 
would create a duplication of new source 
review procedures, which would require 
a source .owner to apply to several differ
ent governmental agencies before he 
could commence construction. 

Where the State assumes responsibility 
for carrying out the new source review 
procedure under these reguli;ttions, most 
of the concerns expressed above should 
be eliminated. Procedurally and adminis
tratively, the significant deterioration re
view ts· virtually identical to existing 
new source review procedures included 
in the implementation plan and, in fact, 
application could probab!y be made on 
the same forms.· No additional sources 
would be covered 'by the signiflcant de
terioration review. The only difference 
between the two new source reviews is in 
the tests Which must be met before apa 
Pl'Oval wlll be granted. Instead of meet
ing only the emiBslon Hmitatlons which 
are part of the applicable plan, sources 
covered by the significant deterioration 
review must 9,lso meet an emission 
limitation which is consistent with the 
application of best available control 
technology, The lllost restrictive emis
sion limitation supersedes all others. In 
addition to not causing a violation of 
any national standard, sources covered 
by the signiflcant deterioration review 
mUBt not cause an appUcable ().tr quality 
increment to be exceeded. Technically, 
the calculations needed to determine if 
these additional tests will be met are 
very atmilar to those already being done. 
Therefore, where a State admintsters 
these resulat1ons, integration with the 
existing plan should be relatively easy, 
resulting 1n only minor additional re
source demands. If States do not assume 
responsibility for implementing these 
regula ttons, EPA, through its Regional 
omcea, will ctuTy out the new source 
review as required by the Act. Since this 
may cause dupUcat!on of. effort on the 
part of EPA and the States, as well as 
additional requirements for source 

Rllli;S AND HGULATIOlllS 

owners, the Administrator strongly urges 
States to accept delegation of these 
regulations or to develop their own 
regulations pursuant to the guidance to 
be issued shortly pursuant to Part 51 of 
this chapter. 

In response to public comments, the 
Administrator is considering the addi
tion of other source categories, such as 
asphalt concrete plants and ferromalloy 
plants, to these regulations. One possi
bility is to add those sources for which 
new source performance standards for 
particulate matter and sulfur.· dioxide 
have been proposed or promulgated un~ 
der Part· 60 of this chapter. A proposal 
to add other source categories will be 
issued shortly. 

One comment indicated confusion as 
to What functions the Administrator in
tended, to delegate to States under these 
regulations. The confusion apparently 
related to the definition of "Administra
tor" under paragraph (b) (3) as includ
ing the Administrator's "designated 
representative." Although the term HAd
ministrator" is used in paragraph (c), 
relating to the approval of State re
designation, the Administrator does ,not 
intend to designate to a representative 
outside the Agertcy the review and ap~ 
proval functions under this paragraph. 
As indicated tn paragraph (f), the only 
functions which will be delegated to 
States will be the preconstruction review 
under paragraphs (d) and (e). 

A question was raised as to whether 
an area could have one classification for 
so~ and another for TSP. Different 
classifications for S02 and TSP may 
make sense in certain situations, and the 
Administrator does not intend to 
preclude this option. ~ 

Several public comments requested 
that the technical procedures f.or deter
mining the air quality impact of a new 
source be specified by EPA. The tech
niques the Agency intends to use in most 
cases are set forth in "Guidelines for Air 
Quality Maintenance Planning and 
Analysts," Vols. 10 and 12. Volume 10, 
"Reviewing New Stationary Sources," 
pertains to the air quality impact of indi
vidual sources, while Vol. 12, "Applying 
Atmospheric Simulation Models to Air 
Quality Maintenance Areas," will be used 
to determine the impact of other growth 
and development in the area affected by 
the source. These documents are a.van .. 
able for inspection at EPA's Regional Of
fices and the EPA Freedom of Informa~ 
tion Center, 401 M Street, SW., Washing
ton. D.C. 20460, and will be available 
shortly for general distrtbution through 
the National Technical Information 
Service, 5258 Port Royal Road, Spring
field, Virginia 22151. The Administrator, 
or States which will be implementing the 
preconstructlon review as EPA's agent, 
is not required to use the techniques 1n 
these documents if other techniques are 
more appropriate in certain circum
stances. 

There was considerable divergence of 
opinion over the initial classification of 
all areas. Industrial groups generally 
supported an initial designation of Class 

m so as to minimize disruption of proj
ects scheduled to commence construction 
in the near future. Environmental groups 
supported an initial designation of Class 
I, fearing that a Class II or III designam 
tion would permit air quality deteriora.D 
tion of some clean areas before States 
could act to redesign.ate areas to a more 
restrictive classifloat~on. The Adminis
trator continues to feel that an initial 
Class II designation represents the most 
reasonable compromise between these 
widely differing positions. Also, since the 
regulations apply only to sources which 
commence construction after June 1, 
1975, the Administrator feels that this 
deferral should reduce disruption to the 
industrtal sector while permitting states 
sufficient time to consider reclassifying 
any area either to Class I or III before 
requests for approval must be acted 
upon. 

There were several questions raistd 
concerning the appropriate size of an 
area which should be considered for re
designation. Calcrilations have shown 
that because of the small air quality in
crements spec:Jled for Class I areas, 
these levels can be Violated by a source 
located many miles inside· an adjacent 
Class II or III area. For example, a power 
plant which just meets the Class II in
crement for so~ could under some con
ditions violate the Class I increment for 
so~ 60 or more miles away. Under the 
regulations promulgated below, a source 
could not be allowed to construct if it 
would Violate an air quality increment 
either in the area where the sow·ce is to ; 
be located or in any neighboring area in 
the State. Therefore, wherever a Class I 
area adjoins a Class TI or III area, the 
potential growth restrtctions, especially 
for power plant development, extends 
well beyond the Class I boundaries into 
the adjacent areas. A similar situation 
exists, to a greater or lesser degree, 
wherever areas of different classification 
adjoin each other. Therefore, the area 
with the less restrictive classification 
should include an additional area at the 
periphery where it is clearly recognized 
that development will be somewhat re
strtcted due to the adjacent "cleaner" 
area. As a result, a Class I redestgnation 
could be fairly limited in size, yet the ad
joining Clasa II or Class III area.a would 
need to cover a substantial area In order 
to fUlly utillze the Class II or III Incre
ment. Again, it should be clear that the 
Class II or m increment could only be 
fully utilized toward the center of the 
area and that at the pertphery, allowable 
deterioration will be dictated by the ad
joining Class I area rather than the Class 
II or III increment. 

The distance a large source would need 
to be located, away from a Class I bound
ary is more dependent on the meteor
ological conditions in the area rather 
than the size of the source. Where very 
long pollutant travel times from the 
source to the receptor are involved, the 
assumptions concerning the persistence 
of wind direction and atmosphertc stabil
ity are critical. At some point, !t can be , 
assumed that a receptor will be virluall:v 
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unaffected bY a source, regardless of the 
nource strength. since the critical 
rnet.eorologtce.l conditions would not be 
tJXpccl.fld to pernlat long enough to move 
the pollutants from source to receptor 
for n.ny s!gn.Jficant period of time. Th1s 
distance is, of course, dependent on local 
mete<:irological conditions, but for most 
areM the maximum distance woUld be 60 
to 100 miles. 

CHANGES TO THE REGULATIONS 

1. Dc1inttion of Modifted Source. The 
tenn "expanded source" was used in the 
proposal in place of the more commonly 
used term "modified source" in order to 
specifically exclude from the precon
:;tri1eUon review sources wh1ch increa.se 
einissloru solely due to swltchlng from a 
low ~ulfur to a higher sulfur content fuel 
Tile proposed definition of expanded 
source was related to whether a source 
1ncrr.n,sed emissions through a "major 
capHoJ expenditure." This phrase was 
criticized by 1nany as being too vague. 
Therefore,. the general term umodlfled 
:'lOUl'Ct'!" · hn.s been reinstated, along with 
a i::pectflc exemption for fuel conversion. 
which exemption ts applicable only to the 
fd~rntfica.nt deterioration review proce
dures. The general definition of modified 
BOUrce Jn Part 52 1s changed slightly to 
be more specific and to be consistent with 
U1e deftn1tlon used 1n Part 60. Changes 
to the definition of modification in Part 
60 were proposed on October 15, 1974 (39 
FR 36946) and comments on th.ts pro
posal al'e presently being analyzed. It ts 
the Adm1nistrator's intent to change the 
deflnttlon of modification under Part 52 
to be consistent with the final definition 
of thts term under Part 60. 

These changes are not intended to mod~ 
tfy tho o.pplicablllty of either tho pro
POB-f/{j a:!gniflca.n.t deterioration reguJ.a.
tions or· other new source review pro
cedures promulgated elsewhere in Part 
52. 

2. De/lnftion of best available control 
tac'1nolortt1. S~noo this term :ma.y be used 
ol•owhere ln Part 52 In the future, It hall 
boon dof'Jnctl 1n t:he general deftn1tlons 
ACCtion of Part 52. The deft.nJtlon is con .. 
ststent with the worcllxui used in the Au ... 
irust 27 propooaJ. It shoU!d be noted that 
new Rource performance standards 
<NSPS) may only apply to ccrta!n af
fected te.cnlMes wtt,bJn a. large source. 
For exe.mplo, only OOztc oxygen proeeas 
f1U11a.c1;:a in a steel mill a.re presently 
covorec! l>Y NSP!!I, whllo blast f~ 
RC!itt'fhJg operations and other significant 
oourooa within the mill are ne>t presently 
cove:i'cd .. 'JaAC'l"' xnust be detennined rot 
theoo faclltt.tes on a case-by .. case ba.s18 
unt!l ouch time as NSPS are issued fOr 
th~so other .facilities. 

3. Defln.ittun ol baseltne atr quality 
<~onecntra.tion. •:rhe propcsal intended t.o 
e11tn,blish the baseline air quality as that 
n.lr quality existing """ Of the efiectlve· 
date of regulation, o.djUBted to lrtclud.O 
n.ir resource corrunltments resulting from 
n.pprovnJ n.f other air pollution sources 
nuroui:u1t to ®xl~ttng now source reVtew 
,n·ocodllftlS h1 the plan. Tho de:l\n!tion ot 
bMdtno air quality hM been clarified to 
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reflect this Intent and the co.lcuJatton 
bas been slmplll!ed biY specifying the use 
or 1974 air quality data rather tha.n 1973 
data. No substantive change is Intended 
biY this revision. 

4. Conditions for applying for redesiv
nation of areas. In order that the Ad
ministrator have an adequate basts for 
determining whether an application to 
red.eslgnate an area should be approved 
or disapproved. a proVi..s!on has been 
added to paragraph (c) (3) OD to requlre 
that the necessary Information be a part 
of the· __ hearing --record on the_ proposed 
designation._ Specifically, the heiirlng rec
ord mllst show that the social, environ
mental, and economic effects of the pro
posed redesignat1on have been evaluated 
for the area being reclasslfted as well as 
for adjacent areas and that regional and 
national interests have been oonsidered. 
The Administrator will proVlde · a.ddl
ttonal guldance to assist States In de
veloping their redesignatlon prop<>sals 
and analyzing the impact Of · such 
redesignations. 

5. State reclassiff,catfon of Federal and 
Indian -Lands. Various publle. comments 
lndlcate that Federal lands should be 
subject to state Jurlsdtctton. EPA dld 
not Intend to preclude State redestgna
tlons provided that the Federal Land 
Manager can elect to keep the air qual
ity over Federal lands 1n a more pristine 
condltton than the State might desig
nate. Therefore, the regulations have 
been revised to subject Federal lands to 
state redesignattons but reserve to the 
Federal Land Manager the authority to 
subject such lends to a more stringent 
designation. This approach Is consistent 
with section UB Of the Clean Afr Act (42 
U.S.C. 1857f) which requires that Fed
eral agencies having jurlsdlctlon over 
any property or facll1ty meet substan
tive State air pollution control stand
ards and llrnttatlons. There Is nothing In 
the Clean Afr Act or the legislative his
tory of that Act that tndlcates the con
gress Intended to preclude the Federal 
Government from meeting more restric
tive ~tanda.rdS than are !mpoood by the 
States. This provlston eloo ·ensures that 
nattono.! forests and parks can be pro
tected by the Federal Government from 
deterloratton of a.Ir quality. The dlfi'.erent 
treatment a..ccorded. lands of exclusive 
Federal Jurlsdlctton has been el!mtnated 
since the re"1800 regulations make It 
clear that the Federal Government can 
protect air quality over all Federal lands. 
In accordance with Executive Order 
11752, these regulations do not require 
Federal fa.cll!ttes to comply with State or 
local admtntstratlve procedures with re
spect to pollution 'abatement and coti
trol. Review ·or new sources on ~eMJ. 
lands 1s reserved to EPA, except as Sta.te 
review la permitted by a Federal Land 
Manager with respect to act!Vltles con
ducted under Federal leaseS. 

The State of New Mexico commented 
that the proposed regulations appeared 
to take e.uthortty away from the States 
to regulate· a.tr pollution over Incltan 
lands. These regulations·- Were not in
tended to··..iter the present legal rela-

tionshiPs between the States and Indifln 
Reservations within the States. AB these 
relationships vary from State to State, 
EPA has not attempted to define such 
relationships but has modified the pro~ 
posed regulatlorui to clarify that there 
ts no intent to alter these relntlonship1'i. 
Where States have not Assumed jnr.ls
dictlon over Indian lands, the reguhl~ 
ttons provide that the Indian ·govern
ing body m9,:y- propose redes!gilations to 
the Administrator. Boundary problems 
between Indian and State lands are 
dealt with in the same way that bound
ary -problems between two States are 
dealt with, as discussed below. This is 
consistent w!th the independent status 
or Indian lands not subject to State 
laws. 

6. Public comnient on proposed redcs
ignations. In order to permit the pub
lic: an opportunity to - comment nn 
whether a ' proposed redesignation 
should be approved or disapproved, the 
Administrator wlli publish all proposed 
redestgnatlons in the FEDERAL REGISTER 
as proposed ru1emaking and provide a 
least 30 days for submiSSlon of public 
comments. 

7. Preconstruction reView and BACT 
in Class Ill ·areas. Several public com
ments criticized the proposed regula
tions for exempting sources 1n Class Ill 
areas from preconstructlon reView. It 
was pointed out that there would be no 
procedure to prevent construction of a 
source in a Class III area which would 
violate an increment 1n an adjacent 
Class I or n area.. Therefore, the regu
lations promuigated below require that 
new. sources, wherever they are located. 
must be reviewed to determine the im
pact on air quality in adjacent regions. 

In order 'to m.1nim1ze the deteriora
tion caused by individual sources, the 
proposal has been modified to make the 
BACT requirements applicable wher
ever the source ts located, not Just in 
Class I or II areas. Since a source located 
many miles away from e. Class I area 
could easily use up the entire Class I 
increment, as discussed below, the 
necessity to minimize em.Jssioru; as 
much as possible 1n all areas ls parti
cularly important. 

e. Determination of allowable air 
qualftv increment. The provlsionn of 
paragraph (d) (2) Cl) have been modi
fied to be more specilic and to specify 
that reduction of emissions from exist
ing Sources which contributed to the 
baseline air quality concentration should 
be accounted f9r in determining the un= 
used portion of the allowed air quality 
increment. 

9; EPA review of state-redesignations. 
The proposed regulations did riot ade
quately cover problems created when a 
State or Indian Governing Body wishes 
to designate one or more of its areas ill 
such a way thR.t it will have a ;negative 
impact on other states or Indian Resern 
vationS. These re8'ulatioris _provide that 
a State or Indi'an Governing Body must 
take tlito' accowit the' efi'ect of propas_eQ 
redesignations on other States, Indian 
Reservations, and regional and national 
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interests. Where no State or Indian Gov- cllttonal information, where necessary, 
em!ng Body proleots the redes!gnat!on and permit the applicant to respcnd to 
ol another State <H Indian Reservation, public comments Involving his appllca
the Admlnlstmtor wfil only review the tlon to construct. 
redeatgna.tton to determine w'hether it .ts 13. Sources subject to ret>iew. AB pro-
arbitrary and capricious. However, where posed on August 27, several of the 19 
a State or Indian Governing .Body pro.. .source categories subject to the preoon ... 
tests a redesignation to the State pro... struction review appeared to be restrict;... 
posing the redeslgnatlon and to the Ad.· ed to an Individual process (e.g. Kraft 
ministrator, the Administrator will take pulp mUl recovery furnaces) rather than 
an expanded role of review in whlch he all emission points on the premises. The 
will balance the competing interests in- WOJ.'.ding has been changed to be con
volved. . sistent with the listing of the other 

10. Speciftcatidn of emission limitation. source categories and to make clear that 
In order to ensure that the requireinent all emission paints associated with a. 
for applying BACT 1s properly imple;. stationary soUrce must be collsidered Jn 
·mented, the provisions of paragraph (d) determining whether th"e source will vt .. 
(2) (ii) have been modified to require that olate an applicable air quality incre .. 
an emission limitation be established as ment. This change allows sintering 
a condition to approval. This places the plants to be dropped from the list, since 
emphasJ.s on emissions rather than the sintering operations will be covered un ... 
presence of any particular control equip~ der the primary metals industries which 
ment. This change also makes the BACT are subject to review under these regula- · 
requirement for sources not covered by tions. 
NSPS more consistent with the NSPS A detailed explanation of the technl
requirements. However, if the Ad.minis- · cal and policy considerations which form 
trator determines that technolog~cal or the basis for these regulations is being 
economic llmltattons on the application prepared. P"pon completion, the Ad
of measurement methodology to a par- ministrator -will publish a notice in the 
icular class of sources would make the FEDERAL REGISTER announcing the a.va.U
lmposition of an emission standard in- ability of this information for publtc 
feasible, he may instead prescribe a de- inspection. 
sign or equipment standard requiring These regulations will be ·effective 
the appllcation of best avatlable control January 6, 1975 and will be applicable to 
technology. Such standard shall to the sources commencing construction on or 
degree possible set forth the emission re- after June 1, 1975. 
ductlona achievable by implementation (Bees. 110(0) and SOl(a.) ot the Olean Atr 
of such design or equipment, and shall Aot lllB a.mended [42 u.s.c. 1857 c-5(c) and 
provide for compliance by means which 1857 g(a) J) 
achieve equtvalent results. Dated: Noveniber 27, 1974. 

11 Responstbiltty for 'Performing air 
auall.ty lmpact analysts. A number of RUSSELL E. TRAIN, 
public comments suggested that the re- Administrator. 
viewing agency analyze the air quality Subpart A, Part 52, Chapter I, Title 
Impact of additional growth that has 40, Code of Federal Regulations, ls 
occurred in the vtctnlty of the proposed amended as follows: 
source since the reviewing agency is more 1. In § 52.01, pare.graph (d) Is re .. 
llkely to have the necessary data which vised and paragraph Cf) ls added. As 
ts needed. The Administrator has con- amended § 52.01 reads as follows: 
eluded that it would be more appropriate § 52.01 Definitions. 
for the reviewing agency to perform the 
air qualtty impact analysts based on Jn .. · 
formation submitted by the applicant. 
This change will eliminate the uncer
tainty which was expressed concerning 
the requirement that the applicant an
alyze the a!r quality impact of general 
growth and development ''in the area af
fected by the proposed source," sip.ce the 
reviewing agency will define this area 
and perform the calculations reql.iired. 
Also the provisions of paragraph (d) (3) 
do not require the applicant to submit 
growth data. with ea.ch application. How
ever, the reviewing agency may request 
such data from the applicant in cases 
where 1t does not have the necessary in
form~tton and will specify the area over 
which such information is required. 

12. Procedures for public parttcipat'lo-n. 
'TI1e procedures specified 1n paragraph 
(e) for public comment on an lipplication 
to construct have been modifted to be 
consistent with the procedm·es contained 
in EPA's regU!ations for indirect source 
review (39 FR 25292). The changes al
low the reviewing agency to require ad-

• • • • • 
(d) The phrases umodificatton" or 

11modified source" mean any physical 
change in, or change 1n the method of 
operation of, a stationary source which 
increases the emission rate of any pollut
ant for which a national standard has 
been promulgated under Part 50 ol this 
chapter or which resuits in the emission 
of any such pollutant not previously 
emitted, except that: 

(1) Routine maintenance, repair, and 
replacement shall not be considered a 
physical change, and 

(2) Tho following shall not be con
sidered a. change 1n the method· of op
eratiolt: 

(!) An Increase In the production 
rate, if such increase does not exceed 
the operating design capacity of the 
source; 

(it) An increase in the hours of oper .. 
ation; 

(111) Use of an alternative fuel or raw 
material, 1f prior to the effective date of 
a paragraph In this Part which Im-

poses conditions on or limits modiflca .. 
tions, the source is designed to accon1~ 
mode.ta such a.Itemattve use. 

• • • 
Cf) The term "best •valiable 00011.t·ol 

technology," as applied to any affected 
fao!Uty subject to Part 60 of this chapter, 
means any emission control device or 
1>echnique wWch is capable of limiting 
emissions to the levels proposed or pro
mulgated pursuant to Part 60 of this 
chapter. Where no standard of perform
ance has been proposed or promulgated 
for a source or portion thereof under 
Part 60, best avail9.ble control technology 
shall be determined on a case-by-case 
basis considering the following: 

(1) The procel(is, fuels, and raw mate
rial available and to be employed in the 
facility involved, 

(2) The engineering aspects of ~li.e ap
plication of various types of control tech
niques which have been adequately dem
onstrated, 

(3) Process and fuel changes, 
(4) The respective costs of the appli

cation of all such control techniques, 
process changes, alternative fuels, etc., 

(5) Any applicable State and local 
emission limitations, and 

(6) Locational and siting considera
tions. 

2. Section 52.21 iB revised by designat
ing the first parngr1>1>h (a) and adding 
paragraphs (b), Cc), (d), Ce), and (f) to 
read as follows: 

§ 52.2 l Sig11ifit•11n1 dch·rior111 ion o-£ tlir.: 
1111nli1y. 

(a) Plan disapproval. Subsequent to 
Mrty 31, 1972, tllc Adzninistrutor re~ 
vie\vcll State in1plen1cutation plans to 
deter1nine whether or not the plans per-
111it or prevent signiDeant dcteriorutlon 
of nir quality in any lJOl'tion of nny State 
v,:Jlere the existlt1g air quallty is better 
than one or more of) the secondary 
stundal'ds . .'!'he review indicates that 
State phins. generally do not contain 
regulations or procedures specifically 
uddrcsstd to this problen1. Specific dis-

. npprovnls arc listed, where appllcable, in 
Subparts B th1·ou1rh DDD of this vart, 
No disapproval \Vitb respect to o. State's 
fliilure to prcvellt significant deteriora
tion of air quality sllull invalidate or 
otherwise affect the obligutious of States, 
e1nission sources, or other persons with 
respect to ull portion of plans approved 
or 1n·on1ul[-l'nted under lhis part. 

( b> lJcfinUions. For the purposes of 
this section: 

( 1) "Facility" 1neo.ns an identifiable 
piece of process equipment. A stationary 

FEDER.AL REGISTER, VOL. 39, NO. 235-THURSDAY, DECEMBER 5, 1974 



OU) ·-rile air Qu:ilitY hnPnct of s6U-ree~~-· 
~n~ approval to construct or modify 
prior ta Janun.ry 1, 1975 <pursuant to 
the approved new source revie\V: Pi'QCe
dures in the plan) but not yet opcrt\ltih1g 

-·'(ij) The phrMe "Ad.m!nlsti'li.foi'" mew prior to January l, 1975, shall nJ>t be 
e Admloistr!!.tor of tho illnvlrollmenta.1 counted qalnst the air quall\y lncre

PrOteol!on Agency or his deslsnatecl rep- men ts ap_ecltled .!!! paragraph <cl (2) <I> 
<!l> (!) All are .. are designated Of.., II 

n•entat.lve. f th - ti d t f 13! Tho phrase "Federal Land Mona• ""o .. e euec ve a e o this parograph. 
" t' h d ~·- • I t d Redes!gnatton may be proposed by the 

sec meo.ns ne ea. • or 'I.Lo:) ~cs gno, e respective ·states, Federal Land M.'.ana-
represenl&\lve, of 11ny Department or 
Agenc' of the Federt:tl Government which gers, or Indla.n Governlng Bodles, as pro .. 
admlnlste!'S tedorollJ'·owr.ed land, In·~ vlded below, subJect to approval by the 
l di bl d a.In l .lR Administrator. 

c u lll1i pu I 0 om anwo. · (ii) The State muy subm.Jt to the Ad· 
tn;!{u 1;~ ~!1J:::n;:i:~~~~:~e~:!~~

1

~\ ministrator a proPQsal to redes!gnate 
tlt)n esb.ibl1shed b:V Tree.t:v, AKreement, are'as of the State Class r, Class n. or 
Exeoutive Order, or Act of Congress. Cla.ss m, provided that: 

(5) The pt..raoe "Indlnn Governing (a) At least one public hea1ing is held 
Body" men.n.s the governing body of an.Y in or near the area affected and this pub .. 
trlbo, )lll.nd, or gt'OUP ot Ind1""o oubJeot lie hearing ls held In accor. dunce. "11.tl:I 
to tho jUl'!sdletlon pt tho Ulllted l!Jt&teo procodure• established in ; 51.4 of fill.t. 
and rocosnlzo<!. by tho Unllo!<I. l!lto.too ,.. chapter, o.nd · · · 
POSIMWIW ll!>WOr of oelt·gOffftl!IWlt, (b) Otlii>r -Bt..tes,, IndTari Governlrig 

(0) 'iconStrUCttQfti~ W.e'aiiS·~- .Bodies, and . Federal Lnnd Managers 
erection or lnslallalltll'I of " iata.tl..J:i whose !U>lla !l>O.Y be afl:ected by the pro
soui·ce. .. posed ~ttoo :nre notified. at least 

('7) 11Commenced" bleo.'ris that' m _30_d~LJS prior to the-public heal'~~·~' R_~d. 
owner or opero.to1• has undertaken a con.:. <c> A discussion of the reasons for th& 
tlnuous progrnm of construction or propooed Ades!gnatlon ls available lot 
modlfieatlon o!' that an owne!' or opera· PUl>llc ~spe<jtlon at l6""t 30 days prlor 
tor hlUl enternd Into a contractual obl!ga. to the hearing and tho notice announemg 
tlon to undertake and complete, within the hearing cpntains appropriate nott:a .. 
n reo.sonnble thne, u. continuous program cation of the availability of such. discus ... 
of constl'uctton or modUlcatlon. sion, and . 

(o) Area designation and dcteriora· <d> Tho proposed redeslgnatl$n ls 
tlon Increment. (!) The provisions of be.sed on tho reoord·of the State's h...,... 
thi• pnragruph hove been lncol'porated Ing, which must refiect the basis for the 
by 1·e!ere11ce into the applicable lmple- proposed redesignatlon, lru:ludJng con-
1nentntlon plo.ns for val'lous states as; slderation of (1) growth anticipated in 
»rovlded In Subports B through DOD or the a..rea, (2) the socinl, environmental, 

tla un.i·t. Where this pn.raSrapti Is so fn .. , and economic effects of such recles!t- 11 

~tm>oi•uted, the provisions shnll .also be , nation upon the area being propos~d. for 
a~lieable to nll lo..nds, owned by the, redesignation and upon other areas and. 
l!\\ljer11l Govewment and Indian Re·, States, ""'cl <3> any impacts of such pro. 
sorY'atlons loco.ted in such State. The L pos~ fedesJ;gnat1on upon regional or na .. 
provl•lono o! tl!.ls paragraph do npt t!Qnal Interests . _.. _ 
apply In those "counties or other func· : (e) ffi rOililll~proposOcl after 
t!onally equivalent areas that pervasively 1 10naulla~ with the el.ected leadership 
0,....oded any national omblent air 1 >f local ad: ether substate gencrnl pur-

. >ose to~ents in the areo. covered 
quo!lty standards du~g 19n for si>UUr:' >Y the P.!'.!>JlOSed redeslgriation. _ 
dlo1<lde or !l"rl_l<Mo._te matter "!!_II .. ~!)_el! (LI.I) Except as provided In subd)v:lslon 
uuly w1w r<••Puot to ouch pollutants. (Iv> o! thls subpa..ra.graph, a State in 
Stil\'11! mo.y no\lty the A<lmlnlstralol' at which lo.a& owned by the Federal CJQv
any Lime of tl>o!• areu whlcll -·- emmen\ a.re located may submit to the 
tho nattonnl Sfnndn1·ds during 1974 and Administrator a pro,pooal to redes!gnate 
therefore o..re exempt from the l'equire~ such 1BJ1ds Class t. Class II, or CldS m 
ments of'tllls pamgraph. in accordance with subdlvtsion (ill Of the 

~2) <I> I!'or purposes of this pora· subpaml§rll.Ph provided that: 
g1•n11h, o,roo• doslgnnted ua Cln"5 I or <a> The redes!gnation ls consistent 
XI •hmlU:e limited to the following In· with adjacent Stat<i and privately owned 
crea.ses in pollutt\nt ctn\centru.tiou oc.. land, a.nd ... 
ourrl1111 slno• January 1, 1975: (b) Such redes\gnatlon ls pr<Jll(lSO<I 

· · · .. --- II.tier consultation with the Federal 1-d 
Ar" <I&~ ,_,.9~ Manager. 

'" (iv) Notwithstanding subd\vts!on (il!) 

rouuto.nt 01MD I au. of this subpa.re.gTa.ph; the Federal !..and 
) · CS/f») Mo.nag or may submit to the Adm!Qtm--

------------------ tor e. proposal to redeslgnate ail;f !!'ed-
'F.wtt;m.lat1t matt('lr. eral lands to e. more ~str:1ct1ve design.a. .. 

A11ru1&J "1:1'-0nwtrlc mF11l1·--····· 
1
g i:· tion than would otherwise be appllcable 

'14-hr.ruax1n1l'l.11:i..-~-~·~-~~--··•D pro~ded t'-"t: . 
hU'm' dJOJt\d~: Y.!. UO. 

Annol\1 vtth.m ... tio m.1'®8~ .. 9~ .. ~~ ·2 is (a) The Federal Land ~tanager fol .. 
~~r .. ~:~~~:::::::::::::::: a +: · lows· procedU!i!S equlvalent to those re-
11-lk '"- ------"'--- quired of Stat"" under paragraph (ol <3l 
(II) For pux·pooO<I of th!.s parllllff,J>h, OD and, 

i!'Ollll <!Hll!l'lll.ted u C!MS Ill' nll..U lie (b) Such red.,.ignatlon ls propooed 
J~i\lll,_ . to ~ot1C~'!'l!_Gtlons .2.1. partlow11>te , alter con.sultatlon with the St.ate<•> 111 

in~tt.er 11.nd M!lfttr <ll<>Xl<l• 
tho.II Ille· ""tlonoti omb!ont 
mtandMll!. 

no ~t·~~\t~r 
ti.tr QU~\Ety 

wltlch the Federal Land ls located or 
which border the Federal land. 

(V) Notillng ln this section ls lnten~ 
to conV<!Y o.uthorlt)" to the Stateo <>'l'l!r 
Indian R<i"""atlons wh.,.e states have 
nol -~ such euthortt:v under"~"" 
l11ow• n« Ls It 1nt.ondod to deny Jurtsdic· 
tlon which Stateo have ""'umed under 

other la\VS. \-Vhere a State has ntJt as
sumed jurisd:1!tion over an India:a Res

- erva.tlon the appropriate Ir.dlan Govern
ing Body may-submit to the Admlnistra-
t-0r a propoisal to i'edesigna!;e ~~roas CLt~;s 
I, Class Ir, or Class ID, provided th::it: 

(a) The Indian Governing Endy fol-
· lows procedures equivalent to those re

quired of States under 'paragraph 1 ci 
(3) <Ji> and~ · 

(b) Such redesigna.tlon is proposed 
afte'f consulta.tl.on n-ith· the State(s) 1n 
which the Indian Reservation is located 
or v..·hich border the Indian Reservatfr:in 
and, for those l?.nds held In trust, -;vlth 
the apprqval -of the Secretary of the 
Interior. -

(vi) 'The Admlnistrator shall approve, 
within 90 days, any redes!g:nation pro
posed pursuant to thls subparagraph 3.s 
follows: · 

(a) ·AnY redesign:it1on -proposed pur
suant to subdivisions (11) and Cili) of this 
subparagraph shall be approved unless 
the ~dministrat9r determines (1) that 
the requirements of subdivisions (11) and 
Cill> of thls subparagraph have not been 
complied wlth, (2J that the state hos 
arbitrarily and· caprictously d!sregarded 
relevant considerations set forth in sub
paragraph <3> m> id> of tlils pa:ragra,ph, 
(3) that the State has not requested 
delegation of respons!bi11ty for carrying 
out the ne\v source rev!ew requirements 
of pa.ragraphs (d) a,nd (e) of thls sec
t!otL 

(b) Any redeslgnation proposed Ptt!"
suant to subdlvtslon <iv) of this subpan
na.tih shall be approved unless be de
termines (1) that the re<;.uirements of 
BUbdivision (iv) of this subparagraph 
have no.t been compiled with, or (2l that 
the Federal Land l\ranager has ai-b!
trarlly and capriciously disregarded rele
vant co.~ideratlans set forth tn subpara
graph (3) (Jll <d> of this paragraph. 

(c) Any redeslgna.ti-0n submitted pur
suant to subdivislon (v) of this subpara
graph shall be approved unless he deter
mines (1) that the requirements of 
su'bdMs!on <vJ of tbl.s subp<tragraph 
have not been complied with, or (2) t.'lat 
the Indian Governing Body- hrul arbi
trarily . and capriciously llliregarded 
relevant c.onslderations set.forth 1n sub
IJ<lragraph (3) (Jl) (d) or this paragraph, 

(d) P...ny redesigri...Btion proposed Pl!r
suant to this paragraph shall be ap
proved only after the Administrator has 
solicited written comments from af
fected Federal agencies and Indian Gov
erning Bodies and from the pubUc on the 
proposal. 

(e) Any proposed redesignation pro
tested to "the prqposing State, Indian. 
Governing Body, or Federal Land nran
ager and to the Administrator by another. 
Sta.t.e or Indian Governing Body because 
of the effects upon such protesting State 
or Indian Reser-iation shall be approved 
by the Administrator only 1f he deter
mines that In hls Judgment the redesig
nation appropr1atet1 balS:nces constd
eratlons of growth anticipated In the 
.....,. proposed to be redeolgnated; the 
social, environmental and economic ef
fects of such redeslgnation upon the 

area. being redesigzuted and upon other 
areas and States; and any impacts upon 
regtonsJ or na t!onal interests. 



<!> The requlrenientS of ~ar~u~g~r-a~i;':-h-(~c~l------~ ·---=:_:----=:==-::,,.---~--~---

(3) <vD Ca) (3) that a State request and 
receive_ delegation of the new source rcq 
view rcqu.lren1cnts of this section as n 
condition tf? .approval or a Provosed te~ 
designation; shall Include ns a rninitnum 
receiving U1e udn1inistratlve and tt.•chni~ 
cal funCUons of the neW source review. 
The Administrator will carry out any re
quired enforcement action ln cases where 
U1c St[\te dOC!l not have adequate legal 
author!ty,,to initiate such actions. The 
Admtn.lstriitor inu.y waive the requil'e
ments of Paragraph <c> <3> <vi) <a> <3> 11 
the SW.ta Attorney~General hns deter
mined that the State cannot accept dele· 
cation ·of . the admtntstra.tlve/technical 
fw1ctlons~ 

(V1]) If the Admlnlsti'a!Or · C!JSap
proves an}" proposed area designation 
under th!s subparagraph, the State, Fed
eral l.e nd -rvranager or lndi[tn. Governing 
E.J)dy, &-> appropriate, mo.-y resubmlt the 
proposa.1 nftcr correcting the deficiencies 
noted by the Administrator 01· reconsid
ering any area. designation determined 
by the Adm!nlstrator to be arbitrary and 
capricious. 

(d) Rewa.w of new aourc.S. (ii The : 
provisions of thls paragraph have been 
tnoorpomted by reference into the apm 
pllcable lmplemente.tlon pla'ns for varim 
OWi States,' "" provide<! In Subparts B 
tilu·ough DDU of this purt, Where this' 
pu.ratn·nph is so Jncorpornted the re~ 
quiren1e11ts of this parugritph' o.pply to 
nny new or n1oditled stationary source 
of t.he type ldcutified below which has 
not cotnincnccct construction or modifl~ 
cation prior to June 1, 1975, A source 
whlch Is n1odiftcd, but does not i11crease 
the un1ouut of suli\u· oxides or Particu
lu.tc nuittcr cn1itted, or is inodiHcd to 
utlliz? un altenuitivc fuel, or highet· 
sulfu1 content fuel, shall not be subject 
to this po.rugrn1lh, 

UJ Fos.sll~Fuel Steam Electric Plants: 
of more than 1000 million B.T.U. per 
hour heat Input. 

cm Coal Clea.nlng Plants. 
<ill> Y.rnft Pulp Mills. 
CM Portland Cement Plants. 
( v.) Primary Zinc Smelters, 
<v1) .Tron and Steel Mills. 
(vii> Primary Aluminum Ore Reduc, 

tlon 'Plnn~s. 
Mll> Primary Copper Smelters. 
<lx'J ~:tunicipal Incinerators capable of 

charging more than 250 tons of refuse 
per 24 hour day. 

(X) Sulfuric Acid Plants. 
(xD Petroleum Refineries. 
(xii) Lime Plants. 
<xii!) Phosphate Rock Processing 

Plants. 
(xiv) By-Product Coke Oven Batteries. 
<xv) Sulfur Recovery Plants. 
(xvi) Carbon Black Plants (furnace 

process). 
(xvlD Primary Lead Smelters. 
<xvHi> FUel Convernion Plants. 
(2) No owner or opera.tor shall eom-

mence construction or mod1fication of e. 
sotrrce. suQject to this Paragraph unless 
the Administrator determines that, on 
the basw of lntormatlon submitted 
pursuant to subparagraph (3) of this 
paragraph: 

ii-) 'l'hc effect on nir quality cOric-cn
trulion of the .source or 1nodificd source, 
in conjunction with the cllccts of gro\vth 
and rcllllction ln c1nissions aftc11 January 
l, 1975. of othet' sources in the o..rco. o.f
i'ectcd LlY the proµoscd source, will not 
viol[ltc the nir qur11ity incrcn1e11ts ap
pllcnble In nny other arcns. The nnulysis 
or u1nl...,0ions growth nnct i·cctut.:tion after 
,Jn11unrv 1, 1!J75, or other sources in the 

arens llffeCtcd by the proposed source 
shall include all new and inocli11ed 
sources granted approvul to construct 
pursuant to this par11graph · reduction 
in e1nis&ions from existing so~rccs \Vhich 
contributed to air quality during all or 
part of 1974; and general co1nmerctul 
residential, industri'.11, and olhe1• source~ 
of en1issions gro\vth not cxc1npted by 
pi\rag:_raph <c) <2) <HD of this sectiou 
\Vhicli has occ~rred since Januoxy'1, 1975. 

(ill The new or modified source will 
meet an emission limit, to be speclfled 
by the Administrator as a condition to 
approval, which represents that level of 
emission reduction whlch would be 
acbleved by the application of best avail
able control technology, as defined 1n 
§ 52.01 (f), for particulate matter and 
sulfur dioxide. If. the Administrator de ... 
term:lnes that technologic;al or economic 
limitations on the application of meas .. 
ut:ement methodology to a. particular 
class of sources would make the imposi
tion of an emJssion standard infeasible, 
he may instead prescribe a design or 
eq:Wpment standard requiring the ap
plication of best available control tech
nology. Such standard shall to the degree 
PoSSible set forth the emission reductions 
achievable by implemen!;a.tion of such 
design or equipment, and shall provide 
for compliance by means which achieve 
equivalent results. 

(ili) With respect to modified 
sources, the requirements of subpa.ta ... 
graph (2) (Jl) of this paragraph shall 
be applicable only to the facility or fa
cilities from which emissions are in
c_r_e.Med.. _ . 

(3) In nui.kiilg-~f;hc CletcrmlfiiftlollS -i·c
quircct by parugrn11h (d) (2) of this sec
tion, the Adn1inl8t.rator shall, as u. n1ini
mu1n, require the owner or operator of 
the source subject to this paragraph to 
sub1nlt: site infor1nation; plans, descrip
tion, specifications, and drawings sho\V
ing the design of the source; infor1no.m 
tlon necessary to detern1ine the -impact 
that the const1•uction or n1odification will 
have on sulfur dioxide and particulate 
matter air quality levels; and uny other 
information necess:::iry to detern1ine that 
best available control technology will be 
applied. Upon request of the Ad1ninistra
tor, the owner or operfltor of the source 
sh'lll also provide inform[ttion on the 
nature and extent of g·cuernl co1n1ncrcinl, 
residential, industrial, and other 1-rrowth 
which has occurred in the nrea affected 
by the source's emissions (such area to 

·be specified by the Ad1ninistrator) !:lince 
January l, 1975. 

(4) (i) Where e. new or mOditled source 
1s located on Federal lands, such source 
shall be subject to the proce<lures set 
forth 1n paragraphs (<!) and (e) of this 
section. Such procedures shall be in ad .. 
dition to applicable procedures conducted 
by the Federal Land Manager for admln .. 
istration and protection of the ·affected 
Federal Lands. Where feasible the 
Administrator will coordtnate his ;eview 
and hearings with ·the Federal Land 
Manager to avoid duplicate admlnistra
tlve procedw-es. 

(ti) New or modified sources· which 
are located on Indian Reservations shall 
be subject to procedure. oet forth In 
paragraphs (d) and (e) of thls section. 
Buch procedures oh..U be admlnlstered 
by the Administrator in cooperation 

·---· ··---

with the Secretary of the Int-erior--wlih 
respect to lands over wWch the Sb:i.te 
has not assumed jurisdiction under o'hr - -
laws. ' ~ 

(iii) Whenever Rily ilew Or mod1ftea 
source is subject to action by a F'cdcral · 
Agency which might necessitate prcpa~ 
ration of an environmental hnpact state
ment pursuant to the Nntional E11v1 ... 
i'oD:mental Policy Act (42 u.s.c. 4:~21), 
re.view by the Administru,tor conducted 
pursu.ant .to this paragraph shall be 
coorctI1:uted with the broad environn1en
tal reviews under that Act, to the maxi
mum extent feasible and reasonable. 

(5) Where an owner or operator has 
applied for permission to construct or 
modify Pursuant to this Paragraph and 
the proposed source would be located 
in an area which has been proposed fo; 
redesignation to a more stringent class 
<or the State, Indian Governing Body 
or Federal Land Manager has announced 
such consideration). approval shall nol; 
be granted until the Administrator has 
acted on the proposed redesignation. 
• Ce) Procedures /or public participa

tion. <1> Ci) WltWn 20 days after receipt 
of an application to construct or any 
addition to such application. th~ Admin
istrator shall advise the owner or opera
tor of any deficiency in the information 
submitted in.support of the application. 
In the event of such a deficiency the 
date of receipt of the application fo~ the 
PUilJOSe of paragraph (e) (1) <ill of this 
section shall be the date on which all 
required information is received by the 
Admln!.strator. 

(!!) Within 30 days alter rece!p~ · 
a complete application, the Administ .. 
tor shall; · -

(a) Make a prelimlnary determination 
whether the source should be approved 
approved with conditions, or dlsa.pproveci 

(b) Make available in at least one 1°""' 
cation in each region 1n which the pro
posed source would be constructed, a copy 
of all materials submitted by the owner 
or operator, a. copy of the Administrator's 
Prelitninary determination and a copy 
or SUIDinary of other materials it any 
considered by the Admlnlstratorln mak~ 
ing his prellm.lnary determination· and 

(c) Notify the public, by prominent 
advertisement in newspaper of general 
circulation :In each region in which the 
Proposed source woUld be constructed 
of the opportunity for written publl~ 
comment on the- !n!ormation SUbmitted 
by the owner or operator and the Ad
min.fstrator's preliminary detennfnat1on 
on the approvabllity of the source 

· . (ill) A copy of the notice required 
0

pur· 
suant to this subparagraph shall be sent 
to the applicant and to officials an<t agen
cies having cognizance over the locations 
Where the source wlll be situated as fol .. 
lows; State and local air pollution con
trol agencies, the chlef executive of the 
city and county; any comprehensive re .. 
gional land use planning agency; and any 
State, Federal Land Manager or Ind:!o.n 
Governing Body whose lands will be slg-· 
nificantlY atiectetl by the source's 
emissions. 

. (iv) Public comments submitte<: 
writing within 30 days alter the ct~"' 
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such inforn1atlon is nlade available shall 
con..1ldered by the Adminlstrator in 

. ..<lng his final decl•lon on the appll· 
cat.ion. No later than 10 days after the 
close of the public comment period, the 
applicant ma.y submit a written response 
to any comments submitted by the public. 
The Adm!n.lstra.tor shall consider the ap .. 
plico.nt's response in ma.king hls final 
decision. All comment.a shall be made 
e.vatln.ble for public inspection in at lee.st 
one location !n t..l?e region in which 
the source would be located. 

<v> The Admlnlstrator shall take final 
action on an appllce.Uon within 30 days 
o.fter the close of the public comment 
period, Tho Admln1str•tor shall notify 
the applicant In writing of his approval, 
conditional approval, or denlal of the 
application, and shall set forth his roo· 
sons for conditional approval or denial. 
Such notiflcatJon shall be made available 
for publlc W.pectJon In o.i; 10 ... t one loca
tlon In tl:le rq'!on In which the source 
wouJ<! be lcoo.tod. 

M> Th• AdmlJll.otre.tor - extend 
•~ch ot t.lut .. time mrtml.a."'*tfled m 

porngrnpb (o)(I) (10, <lv),or <vl of this 
aectton ·by no more t.ha.n 30 d111s or such 
other period os ngreed to by the appli- . 
cont and tho Administrator. 
\~) AnY owner or opera.tor wn.o con ... 

ebructs, modlfies, or opera.tu e. station .. 
11ry source not In RCcordanco with th• 
l\Ppllcat!on. as e.pproved 11.lld oondlt!oned 
by tho Adm!nistmtor, or any owner or 
operator of o. st•IJwmry source subject 
"'" thta pamsre.ph who commences con .. 

'Uc-tion or modification after June 1, 
1975, without appJying for and recelv• 
lnll approval hereunder, shall be subject 
to enforcement action under section 113 
of tb• Act. 

RULES A~ REGULATIONS 

(3) Approv!t to construct or modify 
sho.11 become invalid 1f construction or 
expanston is not commenced within 18 
months a.rter receipt or such approval or 
1! construction ts dlscontinued for a pe .. 
r1od of 18 months or more. The Adm.in ... 
istrator may extend such time period 
upon a satisfacl:.ory showing that an ex
tension ls justified. 

(4) Approval to construct or modify 
shall not relieve any owner or opera.tor 
of the responsibility to comply with the 
control strategy and all local, St.ate, a.nd 
Federal regulations which are part of 
the applicable State Implementation 
Plan. 

(f) Delegation of authority, (1) The 
Administrator shall have the authority 
to delegate resporuilblllty for implement
ing the procedures for conducting source 
review pursuant to P!ll"•graphs <dl and 
<el, in accordance with subparagraph& 
(2), (3), and C4> of this paragraph. 

(2) Where tho Adm.lnlstrator dole· 
gates the respons!blllty for !mplemsnt-
1.ng the procedures for conducting source 
review pW'SU&!lt to this section to anY 
Agency, otur thlloD " relional of!lce o! 
tho En-11ta.I li'rotoctJon Agency, 
tho fo!1.owipl provislollll sholl apply: 

m Wh•"' Ille lll'l>ney'. d'.eslllnnteifl!(; 
not an air pollution control Q.gency. ·such L 

ngency shall consult wit!) thci. appropri- • 
(Lte Stu.te nnd local air polliltion controll 
ngcncy prJor to making any determlna~ • 
tion required by parnrrruvn Cd) of this 1 
section. Shnilnrly, where the agency• 
deslgnntcd docs not hn.vc continuing re-• 
sponsiblliUes for 1nanaging laud use, such 1 
ngoncy shn.11 consult with UH~ appropriate· 
State and local agency which Js pri- r 
mr;i.rily responsible for mannglng land use , 
prior to n1nking nny determ\no.t1on re- .i 
quired by parnl!1'1'Ph (d), of tl)ls· s~ctlorl,' . . . ' '' ,,._,,. .. 
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(il) A copy of the notice pursuant to 
paragraph (e) (1) (ii) (c) or this sectlon 
shall be sent to the Ad.mlnlstrator 
through the appropriate regional office. 

(3) In accordance with Executive 
Order 11752, the Administrator's author
ity for implementing the procedures for 
conducting source review pursuant to this 
section shall not be delegated, other tho..n 
to a regional omce o! the Environmental 
Protection Agency, for new or modlfi.ed 
sources which are owned or operated by ~ 
the Federal government or for new or 
modified sou.i'ces located on Federal 
lands; except that, with respect to th·e 
latter category, where new or modified 
sources are constructed or operated on 
Federal lands pursuant to leasing· or -
other Federal agreements. the Federal 

· land Manager rnay at h1.s discretion. to 
the extent permissible under applicable 
statutes. and regulations. require the 
lessee or perm!ttee to bs subject to a 
designated State or local agency's -pro-
cedures developed pursuant to para ... 
graphs .(dl and (el of this ssctJon. 

C4l The Administrator's authority for 
implementing the procedures for con
ducting source review purstlant to this 
section shall not be fedelegatecI. other 
than to a regional omce of the Environ
mental Pro~tlon Agency, for new or 
modifled sources wIUch are located on In
dian reservations except where the state 
has assumed jurisdiction over such land 
under other laws, in which case the Ad· 
mlnlstrator may delegate his authority to 
the States in accordance with subpara
graph& (2). (3), and (4) of this· para
graph. 

(FR Doc.7-!-28353 Filed 12-4-74;8:46 am] 
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(Proposed - 8/11/75) 

Division 3 
Subdivision 5 

PREVENTION OF SIGNIFICANT AIR QUALITY DETERIORATION 

ATTACHMENT B 

38-001 PURPOSE. Tile purpose of this subdivision is to provide rules 
which will prevent significant deterioration of Oregon's air quality, and 
provide rules at "least as stringent as the Environmental Protection Agency's 
(EPA) significant deterioration rules, thereby allowing the Department to 
obtain delegation of authority from EPA to administer EPA's required pre
construction review program for certain new or modified sources. 

38-005 DEFINITIONS. As used in this subdivision, unless otherwise 
required by context: 

(1) "Administrator" means the Administrator of the Environmental Pro
tection Agency or his designated representative. 

(2) "Best Available Control Technology" means at a minimum, any 
emission control device or technique which is capable of limiting emissions 
to the levels proposed or promulgated pursuant to 40 CFR, Part 60. Where 
no standard of performance has been proposed or promulgated for a source or 
portion thereof under 40 CFR, Part 60, best available control technology 
shall be determined on a case-by-case basis considering the following: 

(a) The process, fuels, and raw material available and to be employed 
in the facility involved, 

(b) The engineering aspects of the application of various types of 
control techniques which have been adequately demonstrated. 

(c) Process and fuel changes, 

(d) The respective costs of the application of all such control tech-
niques, process changes, alternative fuels, etc. 

(e) Any applicable state and local emission limitations, and 

(f) Locational and siting considerations. 

(3) "Construction'' means fabrication, erection or installation of a 
stationary source. 

(4) "Commenced" means that an owner or operator has undertaken a con
tinuous program of construction or modification or that an owner or oper-
ator has entered into a contractual obligation to undertake and complete, 
within a reasonable time, a continuous program of construction or modification. 

( 5) "Di rector" means the Di rector of the Department of En vi ronmenta 1 
Quality. 
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(6) "Facility" means an identifiable piece of process equipment. 

(7) "40 CFR 52.21'' means section 52.21 of Part 52 in Title 40 of the 
Code of Federal Regulations relating to significant deterioration of air 
quality. 

(8) ''40 CFR, Part 60'' means Part 60 in Title 40 of the Code of Fed
eral Regulations relating to standards of performance for new stationary 
sources. 

(9) "Modification" or "Modified Source" means any physical change in, 
or change in the method of operation of, a stationary source which in
creases the emission rate of particulate or sulfur dioxide, except that: 

(a) Routine maintenance, repair and replacement shall not be con
sider~d a physical change, and 

(b) The following shall not be considered a change in the method of 
operation: 

(A) An increase in the production rate, if such increase does 
not exceed the operating design capacity of the source; 

(B) An increase in the hours of operation; 

(C) Use of an alternative fuel or raw material, if prior to 
June 1, 1975, the source is designed to accommodate such 
alternative use. 

(10) "Stationary Source" means any building, structure, facility or 
installation which emits or may emit particulate or sulfur dioxide. 

38.010 DETERIORATION INCREMENTS. (1) Areas designated as Class I or 
Class II shall be limited to the following increases in air pollutant 
concentrations occurring since January l, 1975: 

Area Designation~ 

Pol "lutant 

Particulate Matter: 
Annual geometric mean 
24-hour maximum 

Sulfur Dioxide: 
Annual arithmetic mean 
24-hour maximum 
3-hour maximum 

Class I 
(ug/m3) 

5 
10 

2 
5 

25 

Cl ass II 
(ug/m3] 

10 
30 

15 
100 
700 
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(2) Areas designated as Class III shall be limited to concentrations 
of particulate and sulfur dioxide no greater than state ambient air quality 
standards (OAR Chapter 340, Division 3, Subdivision 1). 

(3) The air quality impact of sources granted approval to construct 
or modify prior to January 1, 1975, but not yet operational prior to 
January 1, 1975, shall not be counted against the air quality increments 
specified in (1). 

38.015 AREA DESIGNATION. (1) All areas of the State are hereby des-
ignated Class II. 

(2) The State, Federal Land Managers. or Indian Governing Bodies may 
propose redesignation of areas to different classes. Redesignation is 
subject to approval of the Administrator of the Environmental Protection 
Agency (EPA) and procedures in 40 CFR 52. 21. 

(3) Designation of areas in (1) or redesignation provided in (2) 
shall not exempt any area of the State from State ambient air quality 
standards nor exempt the Department from imposing requirements on new or 
existing sources necessary to maintain compliance with State ambient air 
quality standards. 

38.020 REVIEW OF NEW OR MODIFIED SOURCES. (1) The provisions of this 
section shall apply to all new or modified stationary sources of the type 
identified below which have not commenced construction or modification 
prior to June 1, 1975. A source which is modified, but does not increase 
the amount of sulfur dioxide or particulate emitted, or is modified to 
utilize an alternative fuel, or higher sulfur content fuel, shall not be 
subject to this rule. 

(a) Fossil-Fuel Steam Electric Plants of more than 1000 million BTU 
per hour heat input. 

(b) Coal Cleaning Plants. 

(c) Kraft Pulp Mills. 

(d) Portland Cement Plants. 

(e) Primary Zinc Smelters. 

(f) . Iron and Steel Mills. 

(g) Primary /l.l urninum Ore Reduction Pl ants. 

(h) Primary Copper Smelters. 
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(i) Municipal Incinerators capable of charging more than 250 tons 
of refuse per 24 hour day. 

(j) Sulfuric Acid Plants. 

(k) Petroleum Refineries. 

(1) Lime Plants. 

(m) Phosphate Rock Processing Pl ants. 

(n) By-Product Coke Oven Batteries. 

(o) Sulfur Recovery Plants. 

(p) Carbon Black Plants (furnace process). 

(q) Primary Lead Smelters. 

(r) Fuel Conversion Plants. 

(2) The Department shall deny issuance of a permit, or impose special 
permit conditions as necessary if construction or modification of any 
source subject to this rule will probably cause applicable air quality 
increments established in Section 38-010 to be exceeded in the near 
future. 

(3) No owner or operator shall commence construction or modification 
of a source identified in (1) unless the Director determines that, on the 
basis of information submitted pursuant to subsection 4 of this section: 

(a) The effect on air quality concentration of the source or modified 
source, in conjunction with the effects of growth and reduction in 
emissions after January 1, 1975, of other sources in the area 
affected by the proposed source, will not violate the air quality 
increments app 1icab1 e in the area where the source wil 1 be 1 ocated 
or any other areas. The analysis of emissions growth and re
duction after January 1, 1975, of other sources in the areas af
fected by the proposed source shall include all new and modified 
sources granted approval to construct pursuant to this rule; re
duction in emissions from existing sources which contributed to 
air quality during all or part of 1974; and general commercial, 
residential, industrial, and other sources of emissions growth 
not exempted by (3) of section 38.010 which has occurred since 
January 1, 1975. 

(b) The new or modified source will meet an emission limit, to be 
specified by the Director as a condition to approval, which 
represents that level of emission reduction which would be 
achieved by the application of best available control technology 
as defined in Section 38.005 for particulate matter and sulfur 
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Dioxide. If the Director determines that technological or 
economic limitations on the application of measurement method
ology to a particular class of sources would make the imposition 
of an emission standard infeasible, he may instead prescribe a 
design or equipment standard requiring the application of best 
available control technology. Such standard shall, to the degree 
possible, set forth the emission reductions achievable by the 
implementation of such design or equipment, and shall provide for 
compliance by means which achieve equivalent results. 

(c) With respect to modified sources, the requirements of (b) shall 
be applicable only to the facility or facilities from which 
emissions are increased. 

(4) In making the determinations required by (3), the Director shal 1, 
as a minimum, require the owner or operator of the source subject to this 
section to submit: site information; plans, description, specifications, 
and drawings showing the design of the source; information necessary to 
determine the impact that the construction or modification will have on 
sulfur dioxide and particulate matter air quality levels; and any other 
information necessary to determine that best available constol technology 
will be applied. Upon request of the Director, the owner or operator of 
the source shall also provide information on the nature and extent of 
general commercial, residential, industrial and other growth which has 
occurred in the area affected by the source's emissions (such area to be 
specified by the Director) since January 1, 1975. 

(5) l~here an owner or operator has applied for permission to con
struct or modify pursuant to this section and the proposed source would be 
located in an area which has been proposed for redesignation to a more 
stringent class (or the State, Indian Governing Body, or Federal Land 
Manager has announced such consideration), approval shall not be granted 
until the Administrator has acted on the proposed redesignation. 

38.025 PROCEDURES FOR PUBLIC PARTICIPATION. (1) (a) Within 20 days 
after receipt of an application to construct, or any addition to such 
application, the Director shall advise the owner or operator of any 
deficiency in the information submitted in support of the application. In 
tile event of such a deficiency, the date of receipt of the application for 
the purpose of (l)(b) of this section shall be the date on which all re
quired information is received by the Director. 

(b) Within 30 days after receipt of a complete application, the 
Di rector sha 11: 

(A) Make a preliminary determination whether the source should 
be approved, approved with conditions, or disapproved. 
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(B) Make available in at least one location in each region in 
which the proposed source would be constructed, a copy of 
all materials submitted by the owner or operator, a copy of 
the Director's preliminary determination and a copy or 
summary of other materials, if any, considered by the 
Director in making his preliminary determination; and 

(C) Notify the public, by prominent advertisement in newspaper 
of general circulation in each region in which the proposed 
source would be constructed, of the opportunity for written 
public comment on the information submitted by the owner or 
operator and the Director's preliminary determination on the 
approvabi 1 ity of the source. 

(c) A copy of the notice required pursuant to this section shall be 
sent to the applicant and to officials and agencies having 
cognizance over the locations where the source will be situated 
as follows: local air pollution control agencies, the chief 
executive of the city and county; any comprehensive regional land 
use planning agency; and any State, Federal Land Manager or 
Indian Governing Body whose lands will be significantly affected 
by the source's emissions. 

(d) Public comments submitted in writing within 30 days after the 
date such information is made ava i 1ab1 e shall be considered by 
the Director in making his final Jecision on the application. No 
later than ten (10) days after the close of the public comment 
period, the applicant may submit a written response to any 
comments submitted by the pub 1 i c. The Di rector sha 11 consider 
the applicant's response in making his final decision. All 
comments shall be made available for public inspection in at 
least one location in the region in which the source would be 
located. 

(e) The Director shall take final action on an application within 30 
days after the close of the public comment period. The Director 
shall notify the applicant in writing of his approval, conditional 
approval, or denial of the application, and shall set forth his 
reasons for conditional approval or denial. Such notification 
shall be made available for public inspection in at least one 
location in the region in which the source would be located. 

(f) The Director may extend each of the time periods specified in 
parts (1) (b), (d) or (e) of this section by no more than 30 days and 
for such longer period as agreed to by the applicant and the Director. 

(2) Any owner or operator who constructs, modifies, or operates a 
stationary source not in accordance with the application as approved and 
conditioned by the Director, or any owner or operator of a stationary 
source subject to this section who commences construction or modification 
after June 1, 1975, without applying for and receiving approval hereunder, 
shall be subject to enforcement action under ORS 468.090 through 468.140 
and 468.990 through 468.997. 
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(3) Approval to construct or modify shall become invalid if con
struction or expansion is not commenced within 18 months after receipt of 
such approval or if construction is discontinued for a period of 18 months 
or more. The Director may extend such time period upon a satisfactory 
showing that an extension is justified. 

(4) Approval to construct or modify shall not relieve any owner or 
operator of the responsibility to comply with the control strategy and all 
local, state and federal regulations which are part of the State Implementation 
Plan. 

(5) The Department shall consult with the appropriate state and local 
agency primarily responsible for managing land use prior to making any 
determination required by this Section. 

(6) A copy of the notice pursuant to part (l)(b)(C) of this section 
shall be sent to the Administrator of the Environmental Protection Agency 
through the appropriate regional office. 

38.030 EXCEPTIONS. Any stationary source which has applied to the 
Administrator prior to EPA delegation of authority to the Department to 
administer EPA's preconstruction review program required by 40 CFR 52.21, 
shall be exempted from all or part of this rule as specified by EPA. 



ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET • PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

ROBERT W. STRAUB 
GovERNoR To: Environmental Quality Commission 

Joe.B. RichardsFrom: 
Chairman, Eugene 

Director 

GRACE S. PHINNEY 
Corvallis 

JACKLYN L, HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

Subject: Agenda Item No. E2, August 22, 1975, EQC Meeting 

Proposed Adoption of Rule - New Standards of Performance 
for Air Contaminant Sources 

Background 

The Environmental Protection Agency (EPA) adopted five new source 
performance standards (NSPS) relating to allowable air contaminant 
emissions on December 23, 1971 and seven others on March 8, 1974. EPA 
presently retains authority for enforcing NSPS in Oregon. 

EPA allows, encourages and is considering delegation of authority 
to administer NSPS to the State of Oregon. EPA will delegate adminis
trative authority for NSPS, however, only if the Department has adopted 
rules which are consistent with Federal regulations. 

As requested in the Department's staff report dated May 23, 1975 to 
the EQC, and as authorized by the EQC at the May 23, 1975 meeting, the 
Department held a public hearing on July 7, 1975 on a proposed Depart
ment rule relating to NSPS. At this hearing, oral testimony was pre
sented by two persons and letters with comments were submitted by EPA, 
the Mid-Willamette Valley Air Pollution Authority and the Asphalt 
Pavement Association of Oregon. 

Discussion 

EPA comments (see Attachment l) include requiring one mandatory 
change in the Department's proposed rule and nine other suggested 
changes. The Department has made the one mandatory change in the pro
posed rule deleting reference to negotiation of compliance schedules. 
This was done in response to the EPA's position that compliance schedules 
should not be negotiated, but be handled through state enforcement 
orders or other routine enforcement proceedings. 



-2-

The Department has taken affirmative action on three of the nine 
suggested changes by EPA. The six other suggested changes have been 
considered by the Department as not necessary. One of these suggested 
changes which the Department consideres inappropriate would have re
quired new sources to continue submitting all ''applications, requests, 
submissions <rnd reports" to EPA Region X as well as to the Department. 
This is considered unnecessary as it would be in conflict with one of 
the primary objectives of delegation, namely, that new sources in Oregon 
should have one environmental authority to respond to. If EPA were to 
receive and use all the requested data, then EPA would not really be 
delegating but merely adding a second regulatory agency to do the same 
work. Of course, the Department intends to supply EPA data necessary 
for an audit of Department work, and any other information of impor
tance. The Department's complete files, as always, would remain open to 
EPA for inspection. 

The comments of the Mid-Willamette Valley Air Pollution Jl.uthority 
(Attachment 2) primarily were oriented toward including reference to 
regional authority in applicable port'ions of the proposed rule. The 
Department l1as incorporated Mid-Willamette's suggested changes where 
appropriate. 

The Asphalt Pavement Association of Oregon, by letter (Attachment 
3), requested that the Department not adopt NSPS for asphalt concrete 
p"lants since they are the subject of a suit against EPA filed by the 
National Asphalt Pavement Association. 

The National Asphalt Pavement Association has not won injunctive 
relief against enforcement of the existing NSPS for asphalt concrete 
plants, thus, EPA is bound to enforce and applicable plants are bound to 
comply with the existing standard, even if the Department does not adopt 
NSPS for asphalt concrete plants. 

Further, the Oregon Asphalt Pavement Association indicates that 
EPA's NSPS emission standard of 0.04 grains per dscf, which is the major 
subject of litigation, cannot be attained at all with currently avail
able equipment. In Oregon, some existing asphalt concrete plants, 
modified plants and new plants have demonstrated compliance with the 
aforementioned emission 1 imits. 

Also, the State of Washington, which has adopted NSPS and has been 
delegated authority to administer the program by EPA, did not exempt 
asphalt concrete plants from their regulations. 

It is therefore the Department's conclusion that asphalt concrete 
plants should not be exempt from the Department's proposed rule. If for 
some reason a court ruling ana EPA action changes the NSPS emission 
limits for asphalt paving plants, then applicable limits would be 
changed in the Department's rule. 
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Mr. Tom Guilbert, a Portland attorney, testified at the public 
hearing that the Department did not have to adopt rules to receive 
delegation and to administer NSPS and that the numerical limits of NSPS 
would prevent application of latest emission control technology. 

EPA has indicated that the Department must have state regulations 
which are consistent with Federal Regulations before delegation of 
responsibility of administering federal NSPS can be made (see attached 
EPA letter). Without Department rules relating to NSPS, there is 
serious concern of the legality of the State enforcing the Federal NSPS 
regulation, therefore, the Department believes that adoption of the 
proposed rule is mandatory for the State to effectively administer 
Federal NSPS. 

The Department shares Mr. Guilbert's concern about application of 
"highest and best control technology," irregardless of numerical limits. 
The Department believes Section 25-000.30, Statement of Policy, in the 
proposed rule adequately addresses this subject. 

The Department has made modification to the proposed NSPS rule 
taking into account all relevant testimony received at the July 7, 1975 
public hearing. A copy of the modified rule is attached (Attachment 4). 

Conclusions 

1. The proposed Department rule relating to new source performance 
standards has been modified within practical limits to take into 
account testimony received at the July 7, 1975 public hearing. 

2. Adoption of the proposed rule as modified should allow EPA to 
delegate responsibility of administering Federal New Source Per
formance Standards to the State of Oregon. 

Recommendation 

It is the Director's recommendation that the attached proposed rule 
(Attachment 4) entitled, "Standards of Performance for New Stationary 
Sources'' be adopted. 

JFK: cs 
7 /21 /75 
Attachments - 4 
Hearings Officer's Report 

LOREN KRAMER 
Director 
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U. S. E N V I R 0 N M E N TA L P R 0 T E C T I 0 N A G E N C Y 

REGION X 

1200 SIXTH AVENUE 

s EAT Tl E, w A s H I N GT 0 N 9 8 l 0 l ' - - State of __ o'-'..'.::";[; 
u::.f'f,~TMENT OF f1\i\fi:llh·1 ,, ___ ;. :·,, ·~JAUTf. 

P.EPLY TO '·J/ S t; 2 5 ATTN OF: I• v 

Mr. fL M. Patterson 
Assistant Director 

JUL. 

Air Quality Control Division 
Department of Environmental Quality 
1234 SW Morrison Street 
Portland, Oregon 97205 

Dear Mr. Patterson: 

Region X EPA staff has reviewed the proposed June 6, 1975 Department 
of Environmental Quality rules relating to "Standards of Performance for 
New Stationary Sources" and "Emission Standards for Hazardous Air 
Contaminants". We appreciate the Department's wi 11 ingness to develop 
the regulatory framework for i mpl ementi ng these programs. Before EPA 
can delegate the responsibility for these federal programs, we must 
ensure that the state regulations are consistent with Federal regulations 
to provide for equivalent standards on a national basis. We have 
therefore reviewed these proposed regulations to assure that such 
consistency exists. Based on that review, 1-1e believe a few modifications 
to the proposed regulations are necessary before we can delegate the 
implementation and enforcement of these two federal programs to the 
Department. 

First, with respect to "Standards of Performance for New Stationary 
Sources (NSPS)", OAR Section 25-000.80 entitled COMPLIANCE, contains a 
provision whereby compliance schedules could be negotiated in the event 
a source fails to demonstrate or maintain compliance. It is EPA's 
position that in this situation formal compliance schedules should not 
be negotiated. Extensions of compliance dates could be handled 
through state enforcement orders and other routine enforcement 
proceedings. Concerning other suggested changes to the regulation 
please refer to Attachment 1. These changes were discussed with 
Mr. Bosserman of your staff on June 30, 1975. 

Second, the Department's "Proposed Rules Relating to Emission 
Standards for Hazardous Air Contaminants" permit the issuance by the 
Department of written approva 1 for a source to operate in viol a ti on of 
these proposed rules for a period of up to tvio years. However, the 

i 

I 
' 

I 
I 
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April 6, 1973 federal promulgation of National Emission Standards for 
Hazardous Air Po 11 utan ts (NESHAPS) a 11 ows for EPA to grant waivers of 
compliance for periods ending no later than April 6, 1975. Thus, all 
NESHAPS sources are to be in compliance at this time and there is no 
authority to aclmi n i strati ve ly grant further extensions. Therefore, 
all language authorizing sources to operate in violation of the 
applicable standards should be deleted. Any extensions to compliance 
elates must then be granted through a state enforcement proceeding as 
opposed to an administrative process. Additional suggested changes 
for the sake of clarity, accuracy, and equivalent stringency with 
the Federally promulgated NESHAPS regulations are provided in 
Attachment 2. For your information, these deficiencies, as well as 
the above problem permitting compliance date extensions, were 
discussed with Mr. Johnson of your staff on June 19, 1975. 

With the above noted modifications to the proposed regulations, 
EPA believes that following submittal by the Department, these new 
requirements can be approved and delegation of authority of these 
Federal programs can be made to the Department. 

cc: F. Bolton 
N. Edmisten 

Sincerely yours, 

Douglas C. Hansen 
Director 

Air and Hazardous Materials Division 

'. 
i 
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,Other Suggested Changes to the Proposed Rules Relating to NSPS 

25-0ull. 50 
APPL! CAB Ill TY 

25-000.60 

. 25-000. 70(1) 

25-000.70(1)(a)(i) 

25-000.70(6) 

25-0Q0.70(7)(a)(iii) 

The definition of ''coITTnenced'' should 
the reference to federal regulations 
60.2 (g), (h) and (iJl"., 

be included in 
i.e. "(40 CFR 

~' . 6"('/ 

In item (1), pertinent mat~rial must be submitted to 
EPA, ''Seattle, Washington'' in lieu of ''Washington, D.C.'' 
as specified illtlle proposed rule. Furthermore, after 
delegation to the Department, applications, requests, 
submissions and reports shall continue to be forwarded 
to EPA.· The proposed rule implies that such informa- ·/ ,/ 
tion would no longer be sent to EPA. To rectify this,,/ 
the rule should read " ... reports sha 11 al so be /0 o 
submitted to the Department or applicable Regional 
Authority". This language is cur~ently stated in 
40 CFR 60.4(b) and will apply to the Department 
when delegation occurs. 

a·r/ ' 
The visible emission standards contained in this II .. · · 
section are more stringent than those contained in 
Section 21-015. It is suggested that permits for 
other new foss i1 fuel-fired steam genera tors \'hi ch 
contain provisions pursuant to Section 21-015 be 
revised to meet the requirements of Section 25-000.70(1). 
This situation is applicable to the Boardman 
thermal power plant. 

, 
The term "fossil fuel" should be defined 
generators could be fired by other fuels 
wood and/or municipal wastes. 

/\ : 
since steam I\ 

such as 

This section should be clarified to show that the 
standards apply to each'' ... asphalt concrete plant, 
either portable or stationary." This would be 
consistent with The language contained in Section 25-110, 

Sections 25-105 through 25-125 should be revised to 
show that new or modified asphalt concrete plants 

·must co_mply with the requirements contained in 
Section 25-000.70(6). 

Section 25-120 should be revised to exclude its 
applicability to new or modified plants. 

The third line is improperly referenced and should 
read (in part) " ... that permitted by subparagraph 
CU of this section ... " 

.. ]: 

I 



25--000. 80 The third sentence appears to have a word or phrase 
omitted after the \'lord" ... maintain". It is 
assumed the phrase should state" ... or maintain 
coirlJ:l..lj_ance, the comp l i a nee provision of, .. " 

,.,'I: 
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MICHAEL D, ROACH 
Director 

MID WILLAMETTE VALLEY 

I I I 

June 24, 1975 

Mr. H.~. Patterson 
Department of Environmental 
1234 s.w. Morrison 
Portland, Oregon 97205 

Dear Mr. Patterson: 

Quality 

The Mid-Willamette Valley Air Pollution Authority has reviewed 
the draft submitted June 6, 1975 of the "Proposed Standards of 
Performance For New Stationary Sources" and offers the following 
changes and additions: 

25-000.10 Statement of Purpose. The U.S. Environmental Pro
tection Agency has adopted in Title 40, Code of Federal Regulations, 
Part 60, Standards of Performance For Certain New Stationary Sources 
It is the intent of [this rule] these rules to specify requirements 
and procedures necessary for the Department to implement and enforce 
the aforementioned federal regulation. 

2 5-000. 30 Statement of Policy. It is hereby declared the policy of 
the Department to consider the performance standards for new stationary 0 
sources contained herein to be minimum standards and, as technology 
advances, conditions warrant, and Department or regional authority 
rules or permit conditions require, more stringent standards shall 
be applied. 

25-000.50 Applicability. [This rule] These rules shall be applicable 
to new stationary sources identified in Section 25-000.7 for which 
construction or modification has been commenced [;1], as defined in 
Title 40, CFR 60.2 (g) and Ch) [)] L after the effective date of 
[this rule] these rules. 

25-000.70 Performance Standards --- (3) Standards of Performance 
For Portland Cement Plant. The following emission standards shall 
apply to each Portland Cement Plant [.) 

(ii) Exhibit greater than [20) 10 percent opacity,---
11,i i . 

25-000.90 More Restrictive Regulations. If at any time there 
is a conflict between Department or regional authority rules and the () 

MEMBER COUNTIES: BENTON I LINN I MARION I POLI< I YAMHILL 

·1 OO'Yo RECYCLED PAPER 
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H.M. Patterson 
June 24, 1975 

federal regulation (40 CPR, Part 60) the more stringent standard 
shall apply. 

Sincerely, 

(! 
/Jee-? 

David St. Louis 
Interim Director 

DSL/taa 



'' (-.1' ),fr'.(' · '(_, ·\ '> MIKE HUDDLESTON 
Manager 

STATE OFFICERS' 

JOHN LOOSLEY 
President 

HOWARD STINSON 
Vice President 

PETE IDLEWINE 
SecretarY-Treasurer 

ASPHALT PAVEMENT 
ASSOCIATION OF OREGON 

3421 25th Street S. E. • P. 0. Box 2228 
Salem, Oregon 97308 • (503) 363-3858 

Air Pollution Division 
Department of Environmental Quality 
1234 S. W. Morrison 
Portland, Oregon 97205 

Gentlemen: 

July 2, 1975 

I wi 11 be unable to attend the Pub I ic Hearing on July 7, 1975, 
regarding the adoption of the Proposed Standards of Performance for 
New Stationary Sources. Therefore, by this letter I wish to register 
an objection to the inclusion of Asphalt Concrete Plants in your new 
proposed regulations, My reasons are as follows: 

The National Asphalt Pavement Association has filed suit 
against the Environmental Protection Agency to upset the 
regulation. The basis of the suit is as follows: 

1. the proposed concentration standard of 0.04 gr/dscf 
cannot be attained either consistently or at all with 
currently available equipment; 
2. the standard should be 0.06 gr/dscf; 
3. the standard should allow higher emissions when 
heavy fuel oi I is burned; 
4. the type of aggregate used by a plant changes and 
affects the emissions; 
5. EPA failed to consider the impact of the standard on 
mobile plants, continuous-mix plants, and drum-mixing 
plants; and 
6. the EPA control cost estimates are too low. 

In my past six years with the Asphalt Association and my personal 
visit to all the plants in Oregon many times, I am sure the National Associ
ation is correct and if justice prevails the EPA will lose the suit and EPA 
will have to revise the regulations. 

PAVING THE WAY WITH SMOOTH, SAFE, DURABLE SURFACE 
BOARD OF DI RECTORS: Ivan Wickersham, Bernie Hayes, Jon Morse, Cecil Johnson, Wally Hector and Gary Wildish 



Air Pollution Division 
July 2, 1975 
Page 2 

Let me remind you the Portland Cement Association filed and won 
a suit against the EPA over New Source Standards and their case was not 
as good as ours. 

Our request is to delay the adopation of the New Source Regulations 
for Asphalt Plants until the suit is finished. It has been filed for over two 
years and should be concluded this year. 

In closing may I also request that when you do adopt the EPA regu
lations as Oregon's new standard that you adopt the EPA testing methods 
as wel I. Oregon tests different than EPA and it would be a real mess for 
the manufacturers thru out USA to meet variable test methods in various 
states, 

I certainly do not think either of these requests are out of line and 
respectfully request your consideration. 

MH/eaj 
CC: Harold Patterson 

Fred Skirvin 
Peter Bosserman 
DEQ Director 

Sincerely yours, 

I 

Mike Huddleston P.E. 
Manager 



PROPOSED 

STAilDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES 

25.000.10 STATEMENT OF PURPOSE. The U. S. Environmental Protection Agency 

has adopted in Title 40, Code of Federal Regulations, Part GO, Standards of 

Performance for certain new stationary sources. It is the intent of this rule to 

specify requirements and procedures necessary for the Department to implement and 

enforce the aforementioned Federal Regulation. 

25-000.20 DEFINITIONS. 

(1) "Administrator" herein and in Title 40, Code of Federal Regulations, 

Part 60, means the Director of the Department or appropriate Regional Authority. 

(2) ''Federal Regulation" means Title 40, Code of Federal Regulations, Part 

60, as promulgated prior to June 1, 1975. 

(3) ''CFR'' means Code of Federal Regulations. 

(4) "Regional Authority" means a regional air quality control authority 

established under provisions of ORS 468.505. 

25-000.30 STATEMENT OF POLICY is hereby declared the policy of the 

Department to consider the performance standards for new stationary sources 

contained herein to be minimum standards; and, as technology advances, conditions 

warrant, and Department or regional authority rules require or permit, more 

stringent standards shall be applied. 

25-000.40 DELEGATION. The Commission may, when any Regional Authority 

requests and pro vi des evidence demons '.;rating its capability to carry out the 

provisions of these rules, authorize and confer jurisdiction upon such Regional 

Authority to perform all or any of such provisions within its boundary until 

such authority and jurisdiction shall be withdrawn for cause by the Commission. 

7 /29/75 
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2:0-000. 50 APPLICAllILITY. This Rule sr1all be app"licable to ne11 stationary 

s0urces identifieu i11 Section 25-000.70 for which construction or modification has 

been con:r11enceu, as uefinec! in Title 40, CFR 60.2(g), (h) and (i), after the 

effective date of these rules. New stationary sources which are subject to 

Federal enforcement of Standards of Performance for ltew Stationary Sources prior 

to the effective aate of these rules shall be subject to this Rule only after the 

U. S. EPA has certifiea to the Department that compliance with the Federal Reg

ulation has been acl1ieved. 

25-000.60 GENERAL PROVISIONS. Title 4n, CFR, Part 60, Subpart A, as pro

mulgatec! prior to June l, 1975, is by this reference adopted and incorporated 

herein with the exception of Section 60.4 (address), 60.5 (determination of 

construction of modification) ana 60.6 (review of plans). 

(l) Section 60.4 of Title 40 CFR, Part 60 requiring submission of pertinent 

material to EPA, Washington D.C. is not incorporated herein because all applications, 

requests, submissions and reports shall be submitted to the lJepartment or applicab'Je 

Regional Authority. 

(2) Section 60.S and 60.6 of Title 40 CFR, Part 60, are not incorporated 

herein because they provide for pre-construction review of new stationary sources 

only on request. By virture of OAR Chapter 340, Sections .20-020 through 20-030 

and Sections 20-033.02 through 20-033.20 such review by the Department is 

mandatory and a notice of approval and permit is required before the construction, 

installation or establishment of a new stutionary source may commence. 

25-000.70 PERFORMANCE STANDARDS. Title 40 CFR, Part 60, except Subpart A 

1<1hich is adopted by reference in Section 25-000.60, as promulgated prior to June 1, 

1975, is by this reference adopted and incorporated herein. As of June 1, 1975, 

the Federal Regu 1 ati on adopted by reference hereby sets the fall 01·1i ng emission 

standards for the follmving ne1v stationary source categories. 
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(1) Stanuards of Performance for Fossil Fuel-Fireci Steam Generators. The 

fol lm,ing emission si;andards apply to each fossil fuel-fired steam generating unit 

of 111ore than CJ million Kilogram-calories per hour (250 mill-ion BTU/hr) heat input. 

(a) Standard for Particulate Matter. No owner or operator subject to the 

provision of this Rule shall cause to be discharged into the atmosphere from any 

affecteo facility any gases which: 

(i) Contain particulate matter in excess of 0.18 g per million cal heat input 

(0.10 lb per million BTU) derivea from fossil fuel. 

(ii) Ex hi bit greater than 20 percent opacity except that a maximum of 40 

percent opacity shall be permissible for not more than 2.0 minutes in any hour. 

Where the presence of uncombi neci 1vater is the only reason for failure to meet the 

requirements of this paragraph, such failure will not be a violation of this section. 

(b) Standard for Sulfur Dioxide. No owner or operator subject to the pro-

v·isions of this Rule shall cause to ·be d·ischarged into the atmosphere from any 

affected facility any gases which contain sulfur dioxide in excess of: 

(i) 1.4 g per million cal. heat input (0.80 lb per million BTU) derived from 

1 iquid fossil fuel. 

(ii) 2.2 g per million cal. heat input (1.2 lb per million BTU) derived from 

solid fossil fuel. 

(iii) Where different fossil fuels are burned simultaneously in any com

bination, the applicable standard shall be determined by proration using the 

foll01·1ing formula: 

where: 

y(l .4)+z(2.2) 
y+z 

Y is the percentage of total heat input derived from liquid fossil fuel, and 
z is the percentage of total heat input derived from solid fossil fuel. 

(iv) Compliance shall be based on the total heat input from all fossil fuel 

burned, including gaseous fuels. 



(c) Stanuard far Nitrogen Oxides. No owner or operator subject to the provisions 

of this rule siJ<il I cause to be discharged into the atmosphere from any affected 

facility any gases 1,hich contain nitrogen oxides, expressed as N0<:2 in excess of: 

(i) 0.36 g per million cal. heat input (0.20 lb per million BTU) derived from 

gaseous fossil fuel. 

(ii) 0.54 g per million cal. heat input (0.30 lb per million BTU) derived from 

liquid fossil fuel. 

(iii) l .2b g per m"illion cal. heat input (0.70 lb per million BTU) derived 

from solid fossil fuel (except lignite or a solid fossil fuel containing 25 percent, 

by weight, or more of coal refuse). 

(iv) When different fossil fuels are burned simultaneously in any combination 

the applicable stanuard shall be determined by proration using the following formula: 

where: 

x(0.36)+y(0.54)+z(l .26) 
x+y+z 

x is the percentage of total heat input derived from gaseous fossil fuel, 

is the percentage of total heat input derived from liquid fossil fuel, and 

z is the percentage of total heat input derived from solid fossil fuel (except 

lignite or a sol id fossil fuel containing 25 percent, by weight, or more of coal 

refuse.) 

lfoen 1 ignite or a sol icf fossi 1 fuel containing 25 percent by \';eight, or more of 

coal refuse is burned in combination with gaseous, liquid or other solid fossil fuel, 

the standard for nitrogen oxides does not apply. 

(2) Stanaards of Performance for Incinerators. The following emission 

standards apply to each incinerator whose charging rate is more than 45.36 metric 

tons (50 tons) per day. 
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(a) StanJard for Particulate iiatter. Mo owner or operator subject to the 

provisions of this rule shall cause to be discharged into the atmosphere any gases 

wf1icn contain particulate matter in excess of 0.18 g/ciscm (0.080 gr/dscf) corrected 

to li percent co2. 

(3) Stanuards of Performance for Portland Cement Pl ants. The fo 11 O\'ling 

ernission standards shall apply to each Portland cement plant. 

(1) Standard for Particulate Matter from Kiln. No owner or operator subject 

to the provisions of this rule shall cause to be discharged into the atmosphere 

from any kiln any gases which: 

(i) Contain particulate matter in excess of 0.15 Kg. per metric ton (0.30 

lb per ton) of feed (dry basis) to the kiln. 

(ii) Exhibit greater than 20 percent opacity, except that where the presence 

of uncombined water is the only reason for failure to meet the requirements for this 

standard, such failure shall not be a violation of this standard. 

(b) Standard for Particulate Matter from Cl inker Cooler. tlo m'!ner or 

operator subject to the provisions of this rule shall cause to be discharged into the 

atmosphere from any clinker cooler any gases which: 

(i) Contain particulate matter in excess of 0.050 Kg per metric ton (0.10 lb 

per ton) of feed (dry basis) to the kiln. 

(ii) Exhibit 10 percent opacity or greater. 

(c) Standard for Particulate Matter for Other Facilities. No owner or 

o~erator subject to the provisions of this rule shall cause to be discharged into 

the atmosphere from any affected facility other than the kiln and clinker cooler 

any gases which exhibit 10 percent opacity or greater. 

(4) Sta;1dards of Performance for Nitric Acid Plants. The follovting emission 

standards apply to each nitric acid plant which produces ''weak nitric acid,'' which 

is 30 to 70 percent in strength, by either the pressure or atmospheric pressure 

process. 
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(a) Standard for Nitrogen Oxides. No owner or operator subject to the provisions 

of this rule shall cause to be discharged into the atmosphere from any affected 

facility any gases which: 

(i) Contain nitrogen oxides, expressed as N02 in excess of 1.5 Kg per metric 

ton of acid produced (3.0 lb per ton), the production being expressed as 100 percent 

nitric acid. 

(ii) Exhibit 10 percent opacity or greater. \~here the presence of uncombined 

water is the only reason for failure to meet the requirements of this paragraph, 

such failure will not be a violation of this section. 

(5) Standards of Performance for Sulfuric Acid Plants. The following emission 

standards apply to each sulfuric acid production unit but does not include facilities 

where conversion to sulfuric acid is utilized primarily as a means of preventing 

emissions to the atmosphere of sulfur dioxide or other sulfur compounds. 

{a) Standards for Sulfur Dioxide. No owner or operator subject to the 

provisions of this rule shall cause to be discharged into the atmosphere from any 

affected facility any gases which contain sulfur dioxide in excess of 2.0 Kg per 

metric ton of acid produced (4.0 lb per ton), the production being expressed as 

100 percent H2so4. 

(b) Standard for Acid Mist. No owner or operator subject to the provisions 

of this rule shall cause to be discharged into the atmosphere from any affected 

facility any gases which: 

(i) Contain acid mist, expressed as H2so4, in excess of 0.075 Kg per metric 

ton of acid produced (0.15 lb per ton), the production being expressed as 100 

percent H2so4. 

{ii) Exhibit 10 percent opacity, or greater. Where the presence of uncombined 

water is the only reason for failure to meet the requirements of this paragraph, 

such failure will not be a violation of this section. 
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( 6) Standards of Performance for Asphalt Concrete Pl an~. The fo 1101ving 

emission standards apply to each asphalt concrete plant. 

(a) Standard for Particulate Matter. No owner or operator subject to the 

provisions of this rule shall discharge or cause the discharge into the atmosphere 

from any affected facility any gases which: 

(i) Contain particulate matter in excess of 90 mg/dscm (0.040 gr/dscf). 

(ii) Exhibit 20 percent opacity or greater. Where the presence of uncombined 

water is the only reason for failure to meet the requirements of this paragraph, 

such failure shall not be a violation of this section. 

(7) Standards of Performance for Petroleum Refineries. The following emission 

standards apply to the following affected facilities in petroleum refineries: Fluid 

catalytic cracking unit catalyst regenerators, fluid catalytic cracking unit 

incinerator-waste heat boilers, and fuel gas combustion devices. 

(a) Standard for Particulate Matter. No owner or operator subject to the 

provisions of this rule shall discharge or cause the discharge into the atmosphere 

from any fluid catalytic cracking unit catalyst regenerator or from any fluid 

catalytic cracking unit incinerator-waste heat boiler: 

(i) Particulate matter in excess of 1.0 Kg/1000 kg (l.0 lb/1000 lb) of coke 

burn-off in the catalyst regenerator. 

(ii) Gases exhibiting 30 percent opacity or greater, except for 3.0 minutes in 

any one hour. vlhere the presence of uncombined water is the only reason for 

failure to meet the requirements of this subparagraph, such failure shall not be 

a violation of this section. 

(iii) In those instances in which auxiliary liquid or solid fossil fuels are 

burned in the fluid catalytic cracking unit incinerator-waste boiler, particulate 

matter in excess of that permitted by subparagraph (7)(a)(i) of this section may 

be emitted to the atmosphere, except that the incremental rate of particulate 

emissions shall not exceed 0.18 g/million cal. (0.10 lb/million BTU) of heat input 

attributable to such liquid or solid fuel. 
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-fro;i; the fluid catz:,lyt·ic crac(.ing unit catci.l_yst regenerator cn_y gz:st:s \·:hich 

conta·in carbon monox·ide in excess of 0.050 percccnt by volun<2. 

(c) Standard for SulPur Dio;<id2. tlo O'.ill•er or op2rator subject to the provisions 

of this rule shall burn in any fuel gas combustion device any fuel gas 1·1hich 

contains H2S in excess of 230 mg/dscm (0.10 gr/dscf), except as provided in this 

section. The combustion of process upset gas in a flare, or the combustion in a 

flare of process gas or fuel gas which is released to the flare as a result of 

relief valve leakage, is exempt from this paragraph. The mmer or operator may 

elect to treat the gases resulting from the combustion of fuel gas in a manner 

which limits the release of S02 to the atmosphere if it is shown to the satisfaction 

of the Adm"inistrator that this prevents S02 emissions as effectively as co;npl iar:ce 

with the requirements of this section. 

(8) Standards of Performance for Storage Vessels for Petroleum Liouids. The 

following requirements apply to each storage vessel for petroleum liquids which 

has a storage capacity greater than 151 ,412 liters (40,000 gallons). These 

requirements do not apply to storage vessels for petroleum or condensate 

stored, processed, and/or treated at a drilling and production facility prior to 

custody transfer. "Petroleum liquids" means petroleum, condensate, and any 

finished or intermediate products manufactured in a petroleum refinery but do2s not 

mean Number 2 through Number 6 fuel oils as specified in ASTM-D-396-69, gas turbine 

fuel oils Number 2-GT through 4-GT as specified in ASTM-D-2880-71, or diesel fuel 

oils Numbers 2-D and 4-D as specified in ASTM-D-975-68. 

{a) Standard for Hydrocarbons. The mvner or operator of any storage vessel 

to 11hich this subpart applies shiJll store petroleum liquids as follo1·1s: 
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greater than 570 rn!ll Hg (ll .l psia), the stOl'i\92 v2ssel shall be equipped 11itJ1 a 

v~~o1· l'ccovcr·y system or its equivaler1t. 

( 9) Standard of Performance for Secondu ry Lead Srne_} te_'.:~_· The fo 11 o•,•ri ng emission 

sta1:d·lrds apply to the follo 1t1ing facil itfos subject to this rule in secondary lead 

smelters: Pot furnaces of more than 250 Kg (550 lbs) charging capacity, blast 

(cupola) furnaces, and reverberatory furnaces. 

(a) Standard for Particulate Matter. No 01>mer or operator subject to the 

provisions of this rule shall d·ischarge or cause the discharge into the atmosphere 

from a b 1 ast (cu po 1 a) or reverbera tory furnace any gases 1·1hi ch: 

(i) Contain particulate matter in excess of 50 mg/dscm (0.022 gr/dscf). 

(ii) Exhibit 20 percent opacity or greater. 

(iii) No owner or operator subject to the provisions of this rule shall 

discharge or cause the discharge into the atmosphere from any pot furnace any gases 

\'1hich exhibit 10 percent opacity or greater. 

(iiii) Where the presence of uncombined \'1ater .is the only reason for failure 

to meet the requirements of this section, such failure sha11 not be a violation 

of this section. 

', (10) Standards of Performance for Secondary Brass and Bronze Ingot Production 

Plants. The following emission standards apply to the fol10'.1ing affected facilities 

in secondary brass or bronze ingot production plants subject to this rule: 

Reverberatory and electric furnaces of 1000 Kg (2205 lb) or greater production 

capacity and blast (cupola) furnaces of 250 Kg/hr (550 lb/hr) or great~r productio;i 

capK ity. 



(ii) Exhib·it 20 pc1,cent op:i.city or grc:at'~r. 

(iii) No owner or operator subject to the provisions of this rule shall 

discharge or cause the dischargo into the atmosph2re from any blast (cupola) or 

e·!ectric furmice any gases v1h"ich exh"ibit 10 percent opacity or greater. 

(iiii) \!here the presence of uncombined v1ater is the only reason for failute 

to meet the requirements of this section, such failure shall not be a violation of 

this section. 

( 11) Standards of Performance for Iron and Steel Plants. ------ ---- The follo1·1ing emission 

standi:trds apply to each basic oxygen process furnace in iron and steel plants subject 

to th ·is ru 1 e . 

(a) Standard for Particulate Matter. No m·;ner or operator subject to the 

provisions of this rule shall discharge or cause the discharge into the atmosphere 

from any affected facility any gases v1hich contain particulate matter in excess 

of 50 mg/clscm (0.022 gr/dscf). 

(12) Standards of Performance for Sev;age Treatment Plants. The fo1lo1·1ing c;nission 

standilrds apply to each inc.inerator \·/hich burns the sludge produced by municipcl 

s2\•1age treatmerit facilities. 

(a) Standard for Particulate Matter. No 01mer or operator of any sev;age 

sludge incinerator subject to the provisions of this rule shall discharge or cause 

the discharge into the atmosphere of: 

(i) Particulate matter at a rate in e>:cess of 0.65 g/Kg (l .30 lb/ton) cry 

sludge input. 
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(ii) Any gases 1-1hich exhibit 20 percent opacity or greater. Where the presence 

of uncombined 11ater is the only reason for failure to meet the requirements of this 

paragrapl1, such failure shall not be a violation of this section. 

25-000.80 COMPLIAilCE. Compliance v1ith standards set forth in this P,ule shall 

be aetermined by performance tests and monitoring methods as set forth in the 

Federal Regulation adopted by reference herein. 

25-000.90 MORE RESTRICTIVE REGULATIOfJS. If at any time there is a conflict 

betv1een Department or regional authority rules and the Federal Regulation 

(40 CFR, Part 60) the more stringent shall apply. 
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ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET 0 PORTLAND, ORE. 97205 " Telephone (503) 229-5696 

To: En~ronmental Quality Commission 

From: Hearing Officer 

Subject: Hearing Officer's Report in the matter of two 
public hearings on the proposed adoption of 
(a) Emission Standards for Hazardous Air 
Contaminants and (b) Standards of Performance 
for New Stationary Sources (NSPS). 

Siirnmary 

The hearings were conducted at 1:30 p.m. and 3:30 p.m. 
respectively on June 7, 1975 in the Department's Portland 
offices. 

Despite requisite public notice as to the time and 
place of hearing, and as was expected, public testimony 
was sparce. It is felt that the presence of federal 
enforcement in the subject areas left open only the main 
issue of whether the State should seek delegation of 
enforcement powers. Written testimony was received 
of the Environmental Protection Agency (EPA), Mr. 
Mike Huddleston of the Asphalt Assocation, and Mr. 
Thomas Guilbert. All three writings are attached. 
Oral testimony was offered by Mr. Thomas Guilbert 
and the Department's Mr. Peter Bosserman. 

In brief, EPA urged that the rules be altered so 
as ±o afford no compliance procedures for sources in 
violation of NSPS. Compliance extensions should be 
granted, it was suggested, only through routine enforce-
ment procedures. Secondly, the EPA noted that permission 
to operate in violation of the Emission Standards for 
Hazardous Air Contaminants would render the State regulations 
less stringent than their feder.al counterparts (NESHAPS) 
which require compliance no later than April 6, 1975. 
This was found objectionable for purposes of delegation 
of authority to the State to enforce NESHAPS. Additional 
"housekeeping" suggestions were made. 
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Mr. Mike Huddleston objected to the inclusion of 
Asphalt Concrete Plants in the proposed regulations. 
He urged that the regulation was too strict and noted 
that suit had been filed against the EPA to overturn 
th~ir standard. His reasons are set forth in his letter 
(attached) • 

Mr. Peter Bosserman of the Department's Air Quality 
Program took issue with Mr. Huddleston's contention, 
noting that he had observed at least two "baghouse" 
operations wherein the proposed standard was met with 
some to spare. 

Mr. Thomas Guilbert, through written and oral testimony, 
objected that the St.ate could enforce the federal standard 
without adopting its own regulations with regard to numerical 
limitations. He further urged that the adoption of the same 
standards imposed federally was to espouse standards too 
lax and to encourage procrastination by sources which should 
be forced to employ Highest and Best Practicable Treatment 

. Control. He added that he saw no probl{',,J in the idea of 
proposing a procedure for State enforcement of federal 
standards. 

Issues 

1. Whether adoption of State standards identical to 
or more stringent than EPA standards is necessary or 
desirable to: (a) gain delegation of enforcement authority 

from EPA in the subject areas, 

(b) gain standing to enforce the standards 
· in court, and 

(c) enable the State to impose and collect 
civil penalties for violations. 

2. Whether the proposed concentration standard of 
.04 grams per dry standard cubic foot as applied to Jl.sphalt 
Concrete Plants is too stringent. 

Attached 

Respectfully submitted, 

t~tt·)fl~~ 
Peter W. Mcswain 
Hearing Officer 
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ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET"" PORTLAND, ORE. 97205 ., Telephone (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

En vi ronmenta 1 Qua 1 ity Commission 

Director 

Agenda Item E 3 August 22, 1975, EQC Meeting 

Consideration of Adoption of Emission Standards for Hazardous 
Air Contaminants (Asbestos, Beryllium and Mercury) 

On May 23, 1975, the Commission authorized the Director to schedule 
a public hearing for the purpose of receiving testimony relevant to the 
proposed adoption of Rules establishing emission limits for Asbestos, 
Beryllium and Mercury for sources within the state. Adoption of the 
proposed Rules would permit delegation of authority over those sources 
from EPA to the Department, and EPA has indicated that delegation 
would be granted following adoption of the Rules. 

The public hearing for the proposed Rules was scheduled and held 
in the Fifth Floor Conference Room of the Department at 1:30 p.m. on 
July 7, 1975. Public notice was previously given as required and copies 
of the proposed Rules were made available for public inspection. 

Discussion 

Comments on the proposed Rules were received from EPA and from 
Mr. Thomas Guilbert, and are included as a part of the Hearing Officer's 
report (Attachment 1). The proposed Rules included as Attachment 2, 
have been amended to incorporate changes suggested by-EPA. The Department 
considered the Hearing Officer's Report wherein Mr. Tom Guilbert saw no 
problem in adopting procedures for State enforcement of the federal 
regulation in lieu of adoption of the proposed emission standards. After 
conferring with legal counsel, the staff concluded that the current 
proposed Rules provide both procedure and a legal basis for enforcement 
of the Rules, and also a clear basis for delegation of authority from EPA. 

All known sources in Oregon of contaminants affected by the proposed 
Rules are considered to be in compliance with the standards at this 
time, and no known health hazards exist in Oregon from emissions of these 
contaminants. 



Conclusions 

The proposed Rules, Emission Standards for Hazardous Air 
Contaminants, OAR Chapter 340, Sections 25-450 through 25-480 
will, if adopted, fulfill all requirements for delegation of authority 
over sources of these contaminants from EPA to the Department. 

Director's Recommendation 

It is the recommendation of the Director that the proposed 
Rules, Emission Standards for Hazardous Air Contaminants, be adopted 
by the Commission, to become a part of Oregon Administrative Rules, 
Chapter 340, Division 2, Subdivision 5, Sections 25-450 through 
25-480. 

5 
LOREN KRAMER 
Di rector 

Attachment 1 - Hearings Officer's Report 
Attachment 2 - Proposed Rules 
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ATTACHMENT 1 

ENVIRONMENTAL QUALITY CON1MiSSION 

1234 S.W. MORRISON STREET 0 PORTLAND, ORE. 97205 "'Telephone (503) 229-5696 

To: Environmental Quality Commission 

From: Hearing Officer 

Subject: Hearing Officer's Report in the matter of two 
public hearings on the proposed adoption of 
(a) Emission Standards for Hazardous Air 
Contaminants and (b) Standards of Performance 
for New Stationary Sources (NSPS). 

Summary 

The hearings were conducted at 1:30 p.m. and 3:30 p.m. 
respectively on June 7, 1975 in the Department's Portland 
offices. 

Despite requisite public notice as to the time and 
place of hearing, and as was expected, public testimony 
was sparce. It is felt that the presence of federal 
enforcement in the subject areas left open only the main 
issue of whether the State should seek delegation of 
enforcement powers. Written testimony was received 
of the Environmental Protection Agency (EPA), Mr. 
Mike Huddleston of the Asphalt Assocation, and Mr. 
Thomas Guilbert. All three writings are attached. 
Oral testimony was offered by Mr. Thomas Guilbert 
and the Department's Mr. Peter Bosserman. 

In brief, EPA urged that the rules be altered so 
as to afford no compliance procedures for sources in 
violation of NSPS. Compliance extensions should be 
granted, it was suggested, only through routine enforce-
ment procedures •. Secondly, the EPA noted that permission 
to operate in violation of the Emission St~ndards for 
Hazardous Air Contaminants would render the State regulations 
less stringent than their federal counterparts (NESHAPS) 
which require compliance no later than April 6, 1975. 
This was found objectionable for purposes of delegation 
of authority to the State to enforce NESHAPS. Additional 
"housekeeping" suggestions were made. 
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Mr. Mike Huddleston objected to the inclusion of 
Asphalt Concrete Plants "in the proposed regulations. 
He urged that the regulation was too strict and noted 
that suit had been filed against the EPA to overturn 
their standard. His reasons are set forth in his letter 
(attached) • 

Mr. Peter Bosserman of the Department's Air Quality 
Program took issue with Mr. Huddleston's contention, 
noting that he had observed at least two "baghouse" 
operations wherein the proposed standard was met with 
some to spare. 

Mr. Thomas Guilbert, through written and oral testimony, 
objected that the State could enforce the federal standard 
without adopting its own regulations with regard to numerical 
limitations. He further urged that the adoption of the same 
standards imposed federally was to espouse standards too 
lax and to encourage procrastination by sources which should 
be forced to employ Highest and Best Practicable Treatment 
Control. He added that he saw no problem in the idea of 
proposing a procedure for State enforcement of federal 
standards. 

Issues 

1. Whether adoption of State standards identical to 
or more stringent than EPA standards is necessary or 
desirable to: (a) gain delegation of enforcement authority 

from EPA in the subject areas, 

(b) gain standing to enforce the standards 
in court, and 

(c) enable the State to impose and collect 
civil penalties for violations. 

2. Whether the proposed concentration standard of 
.04 grams per dry standard cubic foot as applied to Asphalt 
Concrete Plants is too stringent. 

Attached 

Respectfully submitted, 

11~¥·)//~ 
Peter W. Mcswain 
Hearing Officer 
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REPLY TO "1/S b'25 ATTN Of: I' 

Mr. H. i··L Patterson 
Assistant Director 

1200 S!XTH AVENUt'. 

SEATTLE, WASHIMGTON 

fiir Quality Control Division 
Department of Environmental Quality 
1234 SW Morrison Street 
Portland, Oregon 97205 

Dear Mr. Patterson: 

\o) w 
Ull !ii' 

•.! .. 

i~~H\UT( 

Region X EPA staff has reviewed the proposed June 6, 1975 Department 
of En vi ronmenta l Quality rules relating to "Standards of Performance for 
New Stationary Sources" and "Emission Standards for Hazardous Air 
Contaminants". We appreciate the Department's willingness to develop 
the regulatory framework for implementing these programs. Before EPA 
can delegate the responsibility for these federal programs, we must 
ensure that the state regulations are consistent with Federal regulations 
to provide for equivalent standards on a national basis. We have 
therefore reviewed these proposed.regulations to assure that such 
consistency exists. Based on that review, we believe a few modifications 
to the proposed regulations are necessary before we can delegate the 
implementation and enforcement of these two federal programs to the 
Department. 

First, with respect to "Standards of Performance for New Stationary 
Sources (NSPS)", OAR Section 25-000.80 entitled COMPLIANCE, contains a 
provision whereby compliance schedules could be negotiated in the event 
a source fails to demonstrate or maintain compliance. It is EPA's 
position that in this situation formal compliance schedules should not 
be negotiated. Extensions of compliance dates could be handled 
through state enforcement orders and other routine enforcement 
proceed fogs. · Concerning other suggested changes to the regul a tfon 
please refer to Attachment 1. These changes were discussed with 
Mr. Bosserman of your staff on June 30, 1975. 

Second, the Department's "Proposed Rules Relating to Emission 
Standards for Hazardous Air Contaminants" permit the issuance by the 
Department of written approval for a source to operate in violation of 
these proposed nil es for a period of up to two years. However, the 
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April 6, 1973 federal promulgation of National Emission Standards for 
Hazardous Air Pollutants (NESHAPS) allows for EPA to grant waivers of 
compliance for periods ending no later than April 6, 1975. Thus, all 
1'lESHAPS sources are to be in comp l i a nee at this time and there is no 
authority to admi ni strati ve ly grant further extensi ans. Therefore, 
all language authorizing sources to operate in violation of the 
applicable standards should be deleted. Any extensions to compliance 
dates must then be granted through a state enforcement proceeding as 
opposed to an administrative process. Additional suggested changes 
for the sake of clarity, accuracy, and equivalent stringency with 
the Federally promulgated NESHAPS regulations are prov·ided in 
Jl.ttac;1ment 2. For your information, these deficiencies, as well as 
the above problem permitting compliance date extensions, were 
discussed with Mr. Johnson of your staff on June 19, 1975. 

With the above noted modifications to the proposed regulations, 
EPA believes that following submittal by the Department, these new 
requirements can be approved and delegation of authority of these 
Federal programs can be made to the Department. 

cc: F. Bolton 
N. Edmisten 

Sincerely yours, 

Douglas C. Hansen 
Director 

Air and Hazardous Materials Division 



Otl1er S11ggested Changes to the Proposed Rules Relati11g to NSPS 

25-0chJ. 50 
APPLIU\BILITY 

25-000.60 

25-000.70(1) 

25-000.70(l)(a)(i) 

25-000.70(6) 

25-000.70(7)(a)(iii) 

The definition of "commenced" should be included in 
the reference to federal regulations i.e. ''(40 CFR 
60.2 (g), (h) and (i))", 

In item (1), pertinent material must be submitted to 
EPA, "Seattle, Hashington" in lieu of "Hashington, D.C. 11 

as specified in the proposed rule. Furthermore, after 
delegation to the Department, applications, requests, 
submissions and reports shall continue to be forwarded 
to EPA.· The proposed rule implies that such informa
tion would no longer be sent to EPA. To rectify this, 
the rule should read " ... reports shall also be 
submitted to the Department or applicable Regional 
Authority". This language is currently stated in 
40 CFR 60.4(b) and will apply to the Department 
when delegation occurs. 

The visible emission standards contained in this 
section are more stringent than those contained in 
Section 21-015. It is suggested that permits for 
other new fossil fuel-fired steam genera tors •,.hi ch 
contain provisions pursuant to Section 21-015 be 
revised to meet the requirements of Section 25-000.70(1). 
This situation is applicable to the Boardman 
thermal power plant. 

, 
The term "fossil fuel" should be defined since steam 
generators could be fired by other fuels such as 
wood and/or municipal wastes. 

This section should be clarified to show that the 
standards apply to each 11 

••• asphalt concrete plant, 
either portable or stationary." This would be 
consistent witll tne language contained in Section 25-110. 

Sections 25-105 through 25-125 should be revised to 
show that ne~1 or modified asphalt concrete plants 

·must comply with the requirements contained in 
Section 25-000.70(6). 

Section 25-120 should be revised to exclude its 
applicability to new or modified plants. 

The third line is improperly referenced and should 
read (in part) " ... that permitted by subparagraph 
(i) of this sec ti on ... " 



25 .Ql)Q. 80 The third sentence a1Jp~ars to have a word or phrase 
omitted aftr;r the wor-d " ... n1aintain". It is 
assumed the phrase should state '' ... or maintain 
compliance, the compliance provision of ... " 



,\flf.J~Hi·U-J~T 2: Other Su~iqc-:sted Ch,~.1nges to the )!Proposed Rules Relating 
to Endssion Str1.nd.1rds for Hozci.rdous P ... ir Cont2~:1in.:~d·1:.:s 11 

l. The provision:; for emission testing mercury sources are identified 
by reference as those provisions applying to beryllium sources. The 
required schedule for testing emissions is stated as being applicable to 
"each person operating a source subject to the pr,ovisions of this [beryllium] 
standard ... " Thus, sources subject to the mercury standards are exempt 
from their ovm source testing timetable s"ince they are not subject to the 
beryllium stai1dard. This confusion surrounding the reference for testing 
emissions from mercury sources should be eliminated by deleting the 
reference to Sections 25-270(2)(d)[l] through 25-470(2)(d)[4] and replacing 
it with a specific timetable and requirements. 

2. A prohibition of 
wastes was omitted. This 

3. Page 3, line 22: 

4. Page 12, line 13: 

5. Page 13, line 21: 

6. Page 15, line 25: 

burning beryllium and/or beryll i um-contafoing 
should be added for consistency with 56l.32(c). 

Reference to OAR 20-050 is incorrect. 

Reference to ASTM Method 0737-9 should be 0737-69. 

Reference to Section C(5) is incorrect, and 
apparently should be 25-460(5)(a)[5]. 

Reference to Section 25-465(6)(c) is incorrect, 
and apparently should be 25-460(6)(c). 

7. Page 18, lines 8, 14 and 19: Same error in referencing Section 
25-465(6)(c). 

8. Page 18, line 20: The word "in" was omitted between the words 
"air forced." 

9. Page 18, .lines 23 and 24: References to Section B(l)(a) and B(2)(c) 
are incorrect and apparently should be 
b[l](a) and b[2](c) respectively. 

10. In Section 25-455, include definitions of ''Asbestos Mill'' and 
"Modifications." Also, make all terms singular in the definition of "Person." 

11. Integrate the May 3, 1974 NESHAPS amendments which were not 
incorporated in to the Department's proposed rules. 

12. Utilize parallel -wording when delineating which ''other sources'' 
are applicable to the beryllium emission standard and to the mercury emission 
standard. Presently, the "other sources" which are applicable to the 
beryllium emission standard--are-those--"wiiich-may be determined.tohave __ _ 
beryllium emissions in concentrations sufficient to be considered hazardous 
to public health." The "other sources" which are applicable to the mercury 
emission standard are sources, ''the operation of which results in the 
emission of mercury to the ambient air." 
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13. On page 15, the description 
subparagraph (b)[3][a] should include 
in §6.32(bJ(iii)(~). 

of sampling procedure required in 
frequency of calibration, as contained 

;,,\ 

14. Include in paragraph 25-470(2)[3] the requirement to submit 
those procedures used to design the air sampling nehvork, as s ti pul ated in 
§61. 32(b)( iii )(_ti_). 
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To: Members of the Environmental Quality Commission 

Re: Agenda Item I, May 23, 1975, EQC Meeting 

As Agenda Item I of the May 23," 1975 EQC meeting, · 

the Director requests you to authorize public hearings on two 

empty and meaningless acts. Primarily as a taxpayer who wants 

his state tax dollar to be spent on other than superfluous 

endeavors, I respectfully u.rge you to cancel the proposed public 

hearings. 

Sections 111 and 112 ·Of the Clean Air .Act, 42 USC 

§§1857c-6 and 1857c-7 (at pages 545-547 in the federal laws 

section of your blue looseleaf binders) are unequivocal a,bout 

new source performance standards. and emissions standards for 

hazardous air pollutants. Once the EPA administrator has prom-

ulgated such standards, every new source or source, new or old, 

emitting hazardous pollutants in the United States must, at a 

minimum, comply with the standards. The requirement to comply 

is not contingent upon any state's adoption of the standards. 

The national standards are now, with no action by you, the law 

of this state. You may enact more stringent standards under 

§116 of the Clean Air Act, 42. USC §1857d-l, but you may not 

abrogate or relax the federal standards. Thus, your adoption 

of the federal standards would be redundant. 

Both the new source performance standards section and 

the hazardous air pollutants section of the Clean Air Act ex-

pressly provide that the administrator may delegate his 
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enforcement authority under the respective sections to the, 

states, but there is no requireme.nt, express or implied, that 

the states need go through the charade of adopting the federal 

standards to qualify for delegation. I know of no requiremio;nt 

of state law which would prohibit the DEQ from enforcing a 

"naked". federal standard, but; if the Commission believes that 

it is necessary to clothe the federal standards in state rules 

in order to enforce them, I suggest that OAR 340-20-001, "Highest 

and Best Practicable Treatment and Control," is ample authority. 

Several of the federal new source performance stan-

dards are real "patsies;" and could only undercut the EQC's 

historic commitment to highest and best practicable treatment 

and control. The proposed standard for primary aluminum plants, 

for example, though differing slightly in measurement tech-

niques and averaging 

double the amount of 

periods, from the Oregon standard, allows 
proJ ... ,.f-,·,.., 

fluoride emissions per ton of ~ 

tha!:f the Oregon standard allows. The federal standard for 

coal-fired thermal electric generating plants allows twenty 

times the sulfur emissi·ons of the New Mexico standard (as, inci-

dentally, does the permit for the PGE Boardman plant which NTEC 

has determined you must issue}. Enactment of the federal stan-

dards would thus give credence to foot-draggers who don't want 

to apply highest and best practicable treatment and control. 

Adoption of the federal standards could accomplish 

nothing. I respectfully urge you to direct the Department to 

cease wasting its time on this project. 

Very truly yours, 

IF>tv'J,J~ 
~~i:s Guilbert 



ATTACHilENT 2 

DEPARTMENT OF ENVIRONMENTAL QUALITY, AIR QUALITY CONTROL DIVISION 

PROPOSED RULES RELATING TO EMISSION STANDARDS FOR HAZARDOUS AIR CONTAMINANTS 

25-450 POLICY 

The Commission finds and declares that certain air contaminants for which 

there is no ambient air standard may cause or contribute to an identifiable 

and significant increase in mortality or to an increase in serious irreversible 

or incapacitating reversible illness, and are therefore considered to be 

Hazardous Air Contaminants. Air contaminants currently considered to be in this 

category are Asbestos, Beryllium, and Mercury. Additional air contaminants may 

be added to this category provided that no ambient air standard exists for the 

contaminant, and evidence is presented which demonstrates that the particular 

contaminant may be considered as hazardous. 

25-455 DEFINITIONS ---
As used in this rule, and unless otherwise required by context: 

(1) "Asbestos" means actinolite, amosite, anthophyllite, crysotile, 

crocidolite, or tremolite. 

(2) "Asbestos Manufacturing Operation" means the combining of commercial 

asbestos, or in the case of woven friction products, the combining of 

textiles containing commercial asbestos with any other material(s) 

including commercial asbestos, and the processing of this combination 

into a product as specified in 25-465. 

(3) "Asbestos Material" means Asbestos or any material containing at 

least 1% Asbestos by weight, including particulate asbestos material. 

(4) "Asbestos Mill" means any facility engaged in the conversion or 

any intermediate step in the conversion of asbestos ore into commercial 

asbestos. 

/"/22/75 
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(5) "Asbestos Tailings" means any solid waste product of Asbestos mining 

or milling operations which contains Asbestos. 

(6) "Beryllium" means the element Beryllium. \~here Height or concentrations 

are specified in these Rules, such \'/eights or concentrations apply to 

Beryllium only, excluding any associated elements. 

(7) "Beryllium Alloy" means any metal to 1vhich Beryllium has been added in 

order to increase its Beryllium content, and Y1hich contains more than 0.1 

percent Beryllium by Height. 

(8) "Beryllium Containing Waste" means any material contaminated Ylith 

Beryl 1 ium and/or Beryllium compounds used or generated during any process 

or operation performed by a source subject to these Rules. 

(9) "Beryllium Ore" means any naturally occurring material mined or 

gathered for its Beryllium content. 

(10) "Commercial Asbestos" means any variety of asbestos which is produced 

by extracting asbestos from asbestos ore. 

(11) "Commission" means the Environmental Quality Commission. 

(12) "Demolition" means the wrecking or removal of any boiler, pipe, or 

load supporting structural member insulated or fireproofed with asbestos 

material. 

(13) "Department" means the Department of Environmental Quality. 

(14) "Director" means the Director of the Department or Regional Authority 

and authorized deputies or officers. 

(15) "Friable Asbestos Material" means any asbestos material easily crumbled 

or pulverized by hand, resulting in the release of Particulate Asbestos 

material. This definition shall include any friable asbestos debris. 

(16) "Hazardous Air Contaminant" means any air contaminant considered by the 

Department or Commission to cause or contribute to an identifiable and 

significant increase in mortality or to an increase in serious irreversible or 

incapacitating reversible illness, and for Y1hich no ambient air standard 

exists. 
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(17) "Mercury" means the element Mercury, excluding any associated elements 

and includes Mercury in particulates, vapors, aerosols, and compounds. 

(18) "Mercury Ore" means any mineral mined specifically for its mercury 

content. 

( 19) "Mercury Ore Processing Facility" means a facility processing Mercury 

ore to obtain Mercury. 

(20) "Mercury Chlor-Alkali Cell" means a device which is basically composed 

of an electrolyzer section and a denuder (decomposer) section, and utilizes 

Mercury to produce chlorine gas, hydrogen ga~. and alkali metal hydroxide. 

(21) "Particulate Asbestos Material" means any finely divided particles of 

Asbestos material. 

(22) "Person" means any individual(s), corporation(s), association(s), firm(s), 

partnership(s), joint stock company(ies), public and municipal corporation(s), 

political subdivision(s), the State and any agency(ies) thereof, and the Federal 

Government and any agency(ies) thereof. 

(23) "Propellant" means a fuel and oxidizer physically or chemically combined, 

containing Beryllium or Beryllium compounds, which undergoes combustion to 

provide rocket propulsion. 

(24) "Propellant Plant" means any facility engaged in the mixing, casting, 

or machining of propellant. 

(25) "Regional Authority" means any regional air quality control authority 

established under the provisions of ORS 468.505. 

(26) "Startup" means commencement of operation of a new or modified source 

resulting in release of contaminants to the ambient air. 
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25-460 GENERAL PROVISIONS 

(1) Applicability. The provisions of these Rules shall apply to any source 

which emits air contaminants for which a Hazardous Air Contaminant Standard 

is prescribed. Compliance with the provisions of these Rules shall not 

relieve the source from compliance with other applicable sections of the 

Oregon Administrative Rules, Chapter 340, or with applicable provisions 

of the Oregon Clean Air Act Implementation Plan. 

(2) Prohibited Activities 

(a) No person shall operate any source of emissions subject to these 

Rules without first registering such source with the Department 

following procedures established by ORS 468.320 and OAR 20-005 through 

20-015. Such registration shall be accomplished within ninety (90) 

days following the effective date of these Rules. 

(b) After the effective date of these Rules, no person shall construct 

a new source or modify any existing source so as to cause or increase 

emissions of contaminants subject to these Rules without first obtaining 

written approval from the Department. 

(c) No person subject to the provisions of these emission standards 

shall fail to provide reports or report revisions as required in 

these Rules. 

(3) Application for Approval of Construction .Qf. Modification. All applications 

for construction or modification shall comply with the requirements of OAR, 

Chapter 340, Sections 20-020 through 20-030 and the requirements of the standards 

set forth in these Rules. 
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(4) Notification of Startup. Notwithstanding the requirements of OAR, 

Chapter 340, Sections 20-020 through 20-030, any person owning or operating 

a new source of emissions subject to these emission standards shall furnish 

the Department written notification as follows: 

(a) Notification of the anticipated date of Startup of the source 

not more than sixty (60) days nor less than thirty (30) days prior 

to the anticipated date. 

(b) Notification of the actual Startup date of the source within 

fifteen (15) days after the actual date. 

(5) Source Reporting and Approval Reguest 

(a) Any person operating any existing source, or any new source for 

which a standard is prescribed in these Rules which had an initial 

Startup which preceded the effective date of these Rules shall provide 

the following information to the Department within ninety (90) days of 

the effective date of these Rules: 

[1] Name and address of the owner or operator. 

[2] Location of the Source. 

[3] A brief description of the source, including nature, size, design, 

method of operations, design capacity, and identification of emission 

points of hazardous contaminants. 

[4] The average weight per month of materials being processed by the 

source and percentage by weight of hazardous contaminants contained 

in the processed materials, including yearly information as available. 

[5] A description of existing control equipment for each emission point, 

including primary and secondary control devices and estimated control 

efficiency of each control device. 
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(6) Source Emission Tests and Ambient Air Monitoring 

(a) Emission tests and monitoring shall be conducted using methods 

set forth in 40 CFR, Part 61, Appendix B, as published in the Federal 

Register, Volume 38, No. 66, Friday, April 6, 1973. The methods 

described in 40 CFR, Part 61, Appendix B, are adopted by reference 

and made a part of these Rules. Copies of these methods are on file 

at the Department of Environmental Quality. 

(b) At the request of the Department, any source subject to standards 

set forth in these Rules may be required to provide emission testing 

facilities as follows: 

[l] Sampling ports, safe sampling platforms, and access to sampling 

platforms adequate for test methods applicable to such source. 

[2] Utilities for sampling and testing equipment. 

(c) Emission tests may be deferred if the Department determines that 

the source is meeting the standard as proposed in these Rules. 

If such a deferral of emission tests is requested, information 

supporting the request shall be submitted with the request for written 

approval of operation. Approval of a deferral of emission tests 

shall not in any way prohibit the Department from cancelling the 

deferral if further information indicates that such testing may be 

necessary to insure compliance with these Rules. 
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(7) Delegation of Authority. The Commission may, when any Regional Authority 

requests and provides evidence demonstrating its capability to carry out the 

provisions of these Rules relating to Hazardous Contaminants, authorize and 

confer jurisdiction within its boundary until such authority and jurisdiction 

shall be withdrawn for cause by the Commission. 

25-465 EMISSION STANDARD FOR ASBESTOS 

(1) Emission Standard for Asbestos Mills. There shall be no visible e~issions 

to the outside air from any asbestos milling operation except as provided 

under subsection (7) of this section. For purposes of these Rules, the pre

sence of uncombined water in the emission plume shall not be cause for fail

ure to meet the visible emission requirement. Outside storage of asbestos 

materials is not considered a part of an asbestos mill. 

(2) Roadways. The surfacing of roadways with asbestos tailings is pro

hibited, except for temporary roadways on an area of asbestos ore deposits. 

For purposes of these Rules, the deposition of asbestos tailings on road

ways covered by snow or ice is considered surfacing. 

(3) Manufacturing. There shall be no visible emissions to the outside air, 

except as provided in subsection (7) of this section, from any building 

or structure in which manufacturing operations utilizing Asbestos are 

conducted, or directly from any such manufacturing operations if they 

are conducted outside buildings or structures. Visible emissions from 

boilers or other points not producing emissions directly from the manu

facturing operation and having no possible asbestos material in the exhaust 

gases shall not be considered for purposes of this rule. The presence of 

uncombined water in the exhaust plume shall not be cause for failure to meet 
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the visible emission requirements. 

Manufacturing operations considered for purposes of these Rules are as 

follows:. 

(a) The manufacture of cloth, cord, wicks, tubing, tape, twine, rope, 

thread, yarn, roving, lap, or other textile materials. 

(b) The manufacture of cement products. 

(c) The manufacture of fireproofing and insulating materials. 

(d) The manufacture of friction products. 

(e) The manufacture of paper, millboard, and felt. 

(f) The manufacture of floor tile. 

(g} The manufacture of paints, coatings, caulks, adhesives, or sealants. 

(h) The manufacture of plastics and rubber materials. 

(i) The manufacture of chlorine. 

(j) Any other manufacturing operation which results or may result in 

the release of asbestos material to the ambient air. 

(4) Demolition. All persons intending to demolish any institutional com

mercial, or industrial building, including apartment buildings having four 

or more d1n1lling units, structure, facility, installation, or any vehicle or 

vessel including, but not limited to ships; or any portion thereof which 

contains any boiler; pipe, or load supporting structural member that is 

insulated or fireproofed with friable asbestos material shall comply with 

the requirements set forth in this section. 

(a) Notice of intention to demolish shall be provided to the Department 

at least ten (10) days prior to commencement of such demolition, 

or at any time prior to commencement of demolition covered under 

section (4)(c) of this section. Such notice shall include the 

following information: 
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[l) Name and address of person intending to engage in demolition. 

[2] Description of building, structure, facility, installation, vehicle, 

or vessel to be demolished, including address or location where the 

demolition is to be accomplished. 

[3] Scheduled starting and completion dates of demolition. 

[4] Method of demolition to be employed. 

[5] Procedures to be employed to insure compliance with provisions 

of this section. 

(b) The following procedures shall be employed to present emissions of 

particulate asbestos material into the ambient air: 

[1] Friable asbestos materials used to insulate or fireproof any boiler, 

pipe, or load supporting structural member shall be wetted and removed 

from any building, structure, facility, installation, or vehicle or 

vessel before demolition of load supporting structural members is commenced. 

Boilers, pipe, or load supporting structural members that are insulated or 

fireproofed with Friable Asbestos Materials may be removed as units or in 

sections without stripping or wetting, except that where the boiler, pipe 

or structural member is cut or disjointed the exposed friable asbestos 

material shall be wetted. Friable asbestos debris shall be wetted 

adequately to insure that such debris remains wet during all stages of 

demolition and related handling operations. 

[2] No pipe or load supporting structural member that is covered with 

asbestos material shall be dropped or thrown to the ground from any building 

structure, facility, installation, vehicle, or vessel subject to this 

section, but shall be carefully lowered or taken to ground level in such 

a manner as to insure that no particulate asbestos material is released 

to the ambient air. 
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[3] No friable asbestos debris shall be dropped or thrown to the ground 

from any building structure, facility, installation, vehicle, or vessel 

subject to this section, or from any floor to any floor below. Any debris 

generated as a result of demolition occurring fifty (50) feet (15.24 meters) 

or greater above ground level shall be transported to the ground via 

dust-tight chutes or containers. 

(c) Any person intending to demolish a building, structure, facility, or 

installation subject to the provisions of this section, but which has been 

declared by proper State or local authorities to be structurally unsound 

and which is in danger of imminent collapse is exempt from the requirements 

of this section, other than the reporting requirements specified in 

subsection 4(a) of this section, and the wetting of Friable Asbestos debris 

as specified in subsection 4(b)(l] of this section. 

(d) Sources located in c,ities or other areas of local jurisdktion 

having demolition regulat;ions or ordinances no less restrictive than 

those of this section may be exempted from the provisions of this section. 

Such local ordinance or regulation must be filed with and approved by the 

Department before an exemption from these Rules may be issued. Any 

authority having such local jurisdiction shall annually submit to the 

Department a list of all sources subject to this subsection operating 

within the local jurisdictional area and a list of those sources observed 

by the local authority during demolition operations. 

(5) Spraying 

(a) There shall be no visible emissions to the ambient air from any 

spray-on application of materials containing more than one (1) percent 



XI. 

asbestos on a dry weight basis used to insulate or fireproof equipment 

or machinery, except as provided in subsection (7) of this section. 

Spray-on materials used to insulate or fireproof buildings, structures, 

pipes, and conduits shall contain less than one (1) percent asbestos on 

a dry weight basis. In the case of any city or area of local jurisdiction 

having ordinances or regulations for spray application materials more 

stringent than those in this subsection, the provisions of such ordin

ances or regulations shall apply. 

(b) Any person intending to spray asbestos materials to insulate or 

fireproof buildings, structures, pipes, conduits, equipment, or machinery 

shall report such intention to the Department at least twenty (20) 

days prior to the commencement of the spraying operation. Such report 

shall contain the following information: 

[1] Name and address of person intending to conduct the spraying 

operation. 

[2] Address or location of the spraying operation. 

(6) Options for Air Cleaning. Rather than meet the no visible emissions 

requirements of subsections 1, 2, and 4 of this section, owners and operators 

may elect to use methods specified in subsection (7) of this section. 

(7) Air Cleaning. All persons electing to use air cleaning methods rather 

than comply with the no visible emission requirements must meet all provisions 

of this subsection. 

(a) Fabric filter collection devices must be used, except as provided 

in subsections (b) and (c) of this section. Such devices must be operated 

at a pressure drop of no more than four (4) inches (10.16 cm) water gauge 

as measured across the filter fabric. The air flow permeability, as 
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determined by ASTM Method 0737-69, must not exceed 30 ft. 3/min./ft.2 

(9.144 m3/min.;m2) for woven fabrics or 35 ft.3/min./ft.2 (10.67 m3/min./m2) 

for felted fabrics with the exception that airflow permeability of 

40 ft. 3/min./ft.2 {12.19 m3/min.;m2) for woven and 45 ft.3/m1n .. /ft.2 (13.72 

m3/min.;m2) for felted fabrics shall be allowed for filtering air emissions 

from asbestos ore dryers. Each square yard {square meter) of felted 

fabric must weigh at least 14 ounces (396.9 grams) and be at least 

one-sixteenth (1/16) inch (1 .59 mm) thick throughout. Any synthetic 

fabrics used must not contain fill yarn other than that which is spun. 

(b) If the use of fabric filters creates a fire or explosion hazard, the 

Department may authorize the use of wet collectors designed to operate 

with a unit contacting energy of at least forty (40) inches (101.6 cm) 

of water gauge pressure. 

(c) The Department may authorize the use of filtering equipment other 

than that described in subsections (a) and (b) of this section if such 

filtering equipment is satisfactorily demonstrated to provide filtering 

of Asbestos Material equivalent to that of the described equipment. 

(d) All air cleaning devices authorized by this section must be properly 

installed, operated, and maintained. Devices to bypass the air cleaning 

equipment may be used only during upset and emergency conditions, and 

then only for such time as is necessary to shut down the operation 

generating the Particulate Asbestos Material. 

(e) All persons operating any existing source using air cleaning devices 

shall, within ninety (90) days of the effective date of these rules, pro

vide the following information to the Department. 
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[l] A description of the emission control equipment used for each 

process. 

[2] If a fabric is utilized, the following information shall be reported: 

[a] The pressure drop across the fabric filter in inches water gauge 

and the airflow permeability in ft.3/min./ft.2 (m3/min./m2). 

[b] For woven fabrics, indicate whether the fill yarn is spun or 

not spun. 

[c] For felted fabrics, the density in ounces/yard3(gms/m3) and 

the minimum thickness in inches (centimeters). 

[3] If a wet collector is used, the unit contact energy shall be reported 

in inches of pressure, water gauge. 

[4] All reported information shall accompany the information required in 

section 25-460(5)(a)[5] of these Rules. 

25-470 EMISSION STANDARD FOR BERYLLIUM 

(1) Applicability. The provisions of this section are applicable to 

the following emission sources of Beryllium. 

(a) Extraction plants, ceramic plants, foundries, incinerators, and pro

pellant plants which process Beryllium, Beryllium ore, oxides, alloys, 

or Beryllium containing waste. 

(b) Machine shops which process Beryllium, Beryllium oxides, or any 

alloy when such alloy contains more than five percent (5%) Beryllium 

by weight. 

(c) Other sources, the operation of which results or may result in the 

emission of Beryllium to the outside air. 
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(2) Emission Limit 

(a) Emissions to the ambient air from any source shall not exceed 10 

grams of Beryllium for any 24 hour period, except as provided in sub

section (b) of this section. 

(b) Rather than meet the requirements of subsection (a) of this section, 

persons operating sources of Beryllium emissions may request approval 

from the Department to comply with an ambient air concentration limit 

for Beryllium emissions in the vicinity of the source. The ambient con

centration shall not exceed 0.01 micrograms per cubic meter as an average 

of all samples taken during any one month period. Approval of such 

requests may be granted by the Director provided that: 

[1] At least three (3) years of ambient sampling data is available which 

demonstrates that the future ambient concentrations of Beryllium will 

not exceed this standard concentration in the vicinity of the source. 

Such three (3) year period shall be the three years ending thirty (30) 

days before the effective date of these Rules. 

[2] The person requesting this approval makes such request in writing 

to the Department within thirty (30) days after the effective date of 

this standard. 

[3] The person making such request shall submit a report to the 

Department within forty-five (45) days after the effective date of these 

Rules, including the following information: 

[a] A description of the sampling procedures, including methods 

of sampling, method and frequency of calibration, and averaging 

technique for determining monthly concentrations. 
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[b] Identification of sampling sites, including number of stations, 

distance and heading from the source, ground elevations, and height 

above ground of sampling inlets. 

[c] Plots of source and surrounding area, including emission points, 

sampling sites, and topographic features significantly affecting 

dispersion of contaminants. 

[d] Information necessary for estimating dispersion, including 

stack height and inside diameter, exit gas temperature and velocity 

or flow rate, and Beryllium concentration in exit gases. 

[e] Air sampling data as required in subsection (b) of this section, 

including data for individual samples and site locations used to 

develop the one month average concentrations; and a description of 

data and procedures (methods or models) used to design the air 

sampling network. 

(c) Within sixty (60) days of receipt of such report, the Department 

will notify persons making the request of the decision to approve or 

deny the request. Prior to denying approval of provisions of subsection 

(b) of this section, the Department will consult with representatives of 

the source for which the report was submitted. 

(d) The burning of Beryllium and/or Beryllium containing waste except 

propellants is prohibited except in incinerators, emissions from which 

must comply with the standard. 

(e) Stack Sampling. 

[1] Unless a deferral of emission testing is obtained under the provi

sions of section 25-460(6)(c), each person operating a source subject to 

the provisions of this standard shall test emissions from his source 

subject to the following schedule: 
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[a] Within ninety (90) days of the effective date of these Rules 

for existing sources or for new sources having startup dates prior 

to the effective date of this standard. 

[b] Within ninety (90) days of startup in the case of a new source 

having a startup date after the effective date of this standard. 

[2] The Department shall be notified at least thirty (30) days prior 

to an emission test so that they may, at their option, observe the test. 

[3] Samples shall be taken over such periods and frequencies as neces

sary to determine the maximum emissions occurring during any 24 hour 

period. Calculations of maximum 24 hour emissions shall be based on 

that combination of process operating hours and any variation in capac

ities or processes that will result in maximum emissions. No changes 

in operation which may be expected to increase total emissions over 

those determined by the most recent stack test shall be made until esti

mates of the increased emissions have been calculated, and have been 

reported to and approved in writing by the Department. 

[4] All samples shall be analyzed and Beryllium emissions shall be 

determined and reported to the Department within thirty (30) days fol

lowing the stack test. Records of emission test results and other data 

needed to determine Beryllium emissions shall be retained at the source 

and made available for inspection by the Department for a minimum of 

two years following such determination. 

(e) Ambient air sampling 

(1] Sources subject to the provisions of this section shall locate and 

operate ambient air sampling sites in accordance with a plan submitted 

to and approved in writing by the Department. Such sites shall be 

located in such a manner as to detect maximum ambient air concen

trations in the vicinity of the source. 



XVII. 

[2] All monitoring sites shall be operated in such a manner as to 

provide continuous samples, except for a reasonable time allowed for 

instrument calibration and repair, or for replacement of equipment 

needing repair. 

[3] Filters shall be analyzed and contaminant concentrations calculated 

within thirty (30) days of the date they are collected. Concentrations 

of contaminants at all sampling sites shall be reported to the Depart

ment each calendar month. Records of concentrations and other data 

necessary to determine concentrations shall be retained at the source 

and made available for inspection by the Department for a minimum of two 

(2) years after determinations have been made. 

[4] The Department may require changes in the sampling network at any 

time in order to insure that the maximum ambient air concentrations of 

Beryllium in the area of the source are being measured. 

25-475 EMISSION STANDARD FOR BERYLLIUM ROCKET MOTOR FIRING 

(1) The emission standard for Beryllium Rocket Motor Firing, 40 CFR, Part 61, 

Section 61.40 through 61.44, adopted Friday, April 6, 1973, is adopted by 

reference and made a part of these Rules. A copy of this emission standard 

is on file at the Uepartment of Environmental Quality. 

25-480 EMISSION STANDARD FOR MERCURY 

(1) Applicability. The provisions of this section are applicable to sources 

which process mercury ore to recover mercury, sources using mercury chlor

alkali cells to produce chlorine gas and alkali metal hydroxide, and to any 

other source, the operation of which results or may result in the emission of 

mercury to the ambient air. 
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(2) Emission Standard. Emissions to the ambient air from any source shall 

not exceed 2,300 grams of mercury during any 24 hour period. 

(3) Stack Sampling. 

(a) Mercury ore processing facility 

[1] Unless a deferral of emission testing is obtained under section 

25-465(6)(c) of these Rules, each person operating a source processing 

Mercury Ore shall test emissions from his source, subject to the 

[a] Within ninety (90) days of the effective date of these Rules 

for existing sources or for new sources having startup dates prior 

to the effective date of this standard. 

[b] Within ninety (90) days of startup in the case of a new source 

having a startup date after the effective date of this standard. 

[2] The Department shall be notified at least thirty (30) days prior 

to an emission test so that they may, at their option, observe the test. 

[3] Samples shall be taken over such periods and frequencies as necessary 

to determine the maximum emissions occurring during any 24 hour period. 

Calculations of maximum 24 hour emissions shall be based on that combination 

of process operating hours and any variation in capacities or processes 

that will result in maximum emissions. No changes in operation which may 

be expected to increase total emissions over those determined by the most 

recent stack test shall be made until estimates of the increased emissions 

have been calculated, and have been reported to and approved in writing 

by the Department. 

[4] All samples shall be analyzed and Mercury emissions shall be determined 

and reported to the Department within thirty (30) days following the stack 
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test. Records of emission test results and other data 

needed to determine Mercury emissions shall be retained at the source 

and made available for inspection by the Department for a minimum of 

two years following such determination. 

(b) Mercury Chlor-Alkali Plant 

[1] Hydrogen and end-box ventilation gas streams 

[a] Unless a deferral of emission testing is obtained under secti~n 

25-460(6)(c) of these Rules, each person operating a source of 

this type shall test emissions from his source following the 

provisions of subsection 25-480(3)(a) of this section. 

[2] Room Ventilation System 

[a] Unless a deferral of emission testing is obtained under 

section 25-460(6)(c) of these Rules, all persons operating 

mercury chlor-alkali plants shall pass all cell room air in 

forced gas streams through stacks suitable for testing. 

[b] Emissions from cell rooms may be tested in accordance with 

provisions of section b[l](a) of this section or may demonstrate 

compliance with section b[2](c) of this secti~n and assume 

ventilation emissions of 1 ,300 grams/day of mercury. 

[c] If no deferral of emission testing is requested, each person 

testing emissions shall follow the provisions of sub-section 

25-480(3)(a) of this section. 

(c) Any person operating a mercury chlor-alkali plant may elect to 

comply with room ventilation sampling requirements by carrying out 

approved design, maintenance, and housekeeping practices. A summary 

of these approved practices shall be available from the Department. 
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Director 

MID WILLAMETTE VALLEY 

AIR POLLUTION AUTHORITY 
2585 STATE STREET I SALEM, OREGON 97301 /TELEPHONE AC 503 / 5.81··.i71JM1 

@~,-

... ~ o;~~~ «> ~\ 
June 24, 1975 

Mr. H • .M. Patterson 
Department of Environmental 
1234 s.w. Morrison 
Portland, Oregon 97205 

Dear Mr. Patterson: 

Quality 

The Mid-Willamette Valley Air Pollution 
the draft submitted June 6, 1975 of the 
Performance For New Stationary Sources" 

.,,,?',_~"'"'" (\ ~ -~~" \ 

~·~1<-~ ' 11 \'"' 
:i<J."1 . ( . '~ -, 

(' (\ \ ,,, .. 
\ .\'.' 

Authority has reviewed 
"Proposed Standards of 
and offers the following 

changes and additions: 
. :! 

25-000.10 Statement of Purpose. The U.S. Environmental Pro- ~ .. 
tection Agency has adopted in Title 40, Code of Federal Regulations, ifr~ 
Part 60, St.andards of Performance For Certain New Stationary Sources .,,y.J,l 
It is the intent of [this rule] these rules to specify requirements 
and procedures necessary for the Department to implement and enforce 
the aforementioned federal regulation. 

2 5-000. 30 Statement of t>olicy. It is hereby. declar·ed the policy of 11 , 
the Department to consider tile performance standards for new stationary f) r-
sources contained herein to be minimum standards and, as technology 
advances, conditions warrant, and Department or regional authoritl 
rules or permit conditions require, more stringent standards shal 
be applied. 

25-000. 50 J?-l?Plical:>ili ty. . [This ~ulel These, rules shall, pe appJ.ic.~,blll:l ·. J,.
to new stationary sources identified in Section 25-000. 7 . for which·· · ~q ~ 
construction or modification has been co~enced [;l] 1.. as ,defined in · Air',... I 
Title 40, CFR 60.2 (g) and Ch) [) J , after the effective date of ·· /r"' 
[this rule] these rules. -

25-000. 70 Performance Stand.ards --- (3) Standards of Performance 
For Portland Cement Plant. The following emission standards shall 
apply to each Portland Cement Plant [.] ;. 

(ii) Exhibit greater than [20] lo percent opacity,---

25-000. 90 More Restrictive Regulations. If at any time there \l--' 
is a conflict between Department or J:;:egional authority rules and the 6 

MEMBER COUl\ITIES: BENTON I LINN I MARION I POLK I YAMHILL 

100% RECYCLED PAPER 
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H.M. Patterson 
June 24, 1975 

federal regulation (40 CFR, Part 60) the more stringent standard 
shall apply. 

Sincerely, 

David St. Louis 
Interim Director 

DSL/taa 
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·\·· J_ ' ' • MIKE HUDDLESTON 
Manager 

STATE OFFICERS: 

JOHN LOOSLEY 
President 

HOWARD STINSON 
V lco Presldont 

PETE IDLEWINE 
SecretarY·'l roostu0r 

ASPHALT PAVEMENT 
ASSOCIATION OF OREGON 

3421 25th Street S.F. • F' 0 tlox 2228 
Salem. Ore(JOn 97:.!0ll • (!i03) 3li3<l8'3H 

July 2, 1975 
State 01 U1t-~r~o11 

DEPARTMENT OF ENVllWNMI Nf,\I <1::1 .. 

Air Pollution Division 00 [?J~[ 'c .; it:'.~'.~ ; i 
Department of Environmental Quality 
1234 S.W. Morrison 

. Portland, Oregon 97205 

Gentl.emen: 

I will be unable to attend the Public Hearing on July 7, 1975, 
regarding the adoption of the Proposed Standards of Performance for 
New Stationary Sources. Therefore, by this letter I wish to register 
an objection to the inclusion of Asphalt Concrete Plants in your new 
proposed regulations. My reasons are as follows: 

The National Asphalt Pavement Association has filed suit 
against the Environmental Protection Agency to upset the 
regulation. The basis of the suit is as follows: 

1. the proposed concentration standard of 0.04 gr/dscf 
cannot be attained either consistently or at all with 
currently available equipment; 
2. the standard should be 0.06 gr/dscf; 
3. the standard should allow higher emissions when 
heavy fuel oi I is burned; 
4. the type of aggregate used by a plant changes and 
affects the emissions; 
5. EPA failed to consider the impact of the standard on 
mobile plants, continuous-mix plants, and drum-mixing 
plants; and 
6. the EPA control cost estimates are too low. 

In my past six years with the Asphalt Association and my personal 
visit to all the plants in Oregon many times, I am sure the National Associ
ation is correct and if justice prevails the EPA will lose the suit and EPA 
will have to revise the regulations. 

PAVING THE WAY WITH SMOOTH, SAFE, DURABLE SURFACE 
BOARD OF DIRECTORS: Ivan Wickersham, Bernie Hayes, Jon Morse, Cecil Johnson, Wally Hector and Gary Wlldlsh 
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Let me remind you the Portland Cement Association filed and won 
a suit against the EPA over New Source Standards and their case was not 
as good as ours. 

Our request is to delay the adopation of the New Source Regulations 
for Asphalt Plants until the suit is finished. It has been filed for over two 
years and should be concluded this year. 

In closing may I also request that when you do adopt the EPA regu
lations as Oregon's new standard that you adopt the EPA testing methods 
as well. Oregon tests different than EPA and it would be a real mess for 
the manufacturers thru out USA to meet variable test methods in various 
states. 

I certainly do not think either of these requests are out of line and 
respectfully request your consideration. 

MH/eaj 
CC: Harold Patterson 

Fred Skirvin 
Peter Bosserman 
DEQ Director 

Sincerely yours, 

'1 J(j£r-J/ ~\__/). 
Mike Huddleston P.E. ~ 
Manager 



To: 

From: 

Subject: 

State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMO 

R. Underwood Date: 7/10/75 
~- .,,.--

R. M. Johnson, AQCD tJ-'1~ 

R·aquest for Opinion, 
(request approved by 

DEQ En.f,orcement of Federal Regulations 
/ 

JF~\'f9zyk, HMPatterson, EJWeathersbee) 

1Jfi'' 
During a recent EQC meeting, and as a part of the testimony received at 

public hearings for the adoption of hazardous air contaminant emission standards 
and new source performance standards, Mr. Thomas GUilbert expressed the opinion 
that adaption of these. sta:i:1dards would be U\earii:.r:.g·less and unnecessary .. 
Basically, his position is that: 

1. The Clean Air Act inade compliance with Federal NESHAPS and NSPS 
Regulations mandatory for all sources in the U.S. Adoption 
of state standards would therefore be redundant. 

2. The EPA Administrator is permitted to delegate enforcement authority 
to the states, but there is no requirement that states must adopt 
Federal regulations to quality for this delegation. 

3. There is no state law which would prohibit: DEQ from enforcing a 
Federal Standard, and in any case, "OAR 340, 20-001, 'Highest and 
Best Practicable Treatment• would be ample authority." 

4. Some of' the 'NSPS standards are less stringent. 

The Department is not convinced that the argument presented is correct, and 
envisions possible problems with enforcement of Federal Regulations, particularly 
in our status in court procedures or civil penalty procedures. We would 
therefore request opinions on the following issues: 

Whether it is necessary or desirable for the State to adopt standards 
identical to, or more stringent than those of the EPA in order to: 

1. Gain delegation of enforcement authority from EPA in areas 
currently enforced by the Federal Agency. 

2. Gain standing to enforce the standards in court. 

3. Enable the State to impose and collect civil penalties for 
violations of the standards. 

rt is presently planned to present the proposed rules for possible adoption 
by the EQC at their meeting on July 25, 1975. If possible, We would like to 
have this opinion prior to that presentation. 

A copy of Mr. Guilbert's presentation is attached for your reference. 

/cs 
Attachment 

DEQ 4 



To: Members of the Environmental Quality Commission 

Re: Agenda Item I, May 23, 1975, EQC Meeting 

As Agenda Item I of the May 23, 1975 EQC meeting, 

the Director requests you to authorize public hearings on two 

empty and meaningless a.cts. Primarily as a taxpayer who wants 

his state tax dollar to be spent on other than superfluous 

endeavors, I respectfully urge you to cancel the proposed public 

hearings. 

Sections 111 and 112 of the Clean Air Act, 42 USC 

§§1857c-6 and 1857c-7 (at pages 545-547 in the federal laws 

section of your blue looseleaf binders) are unequivocal about 

new source performance standards and emissions standards for 

hazardous air pollutants. Once the EPA administrator has prom

ulgated _such standards, every new source or source, new or old, 

emitting hazardous pollutants in the United States must, at a 

minimum, comply with the standards. The requirement to comply 

is not contingent upon any state's adoption of the standards. 

The national standards are now, with no action by you, the law 

of this state. You may enact more stringent standards under 

§116 of the Clean Air Act, 42 USC §1857d-1, but you may not 

abrogate or relax the federal standards. Thus, your adoption 

of the federal standards would be redundant. 

Both the new source performance standards section and 

the hazardous air pollutants section of the Clean Air Act ex

pressly provide that the administrator may delegate his 
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enforcement authority under the respective sections to the 

states, but there is no requirement, express or implied, that 

the states need go through the charade of adopting the federal 

standards to qualify for aelegation. I know of no requirement 

of state law which would prohibit the DEQ from enforcing a 

"naked" federal standard, but, if the Commission believes that 

it is necessary to clothe the federal standards in state rules 

in order to enforce them, I suggest that OAR 340-20-001, "Highest 

and Best Practicable Treatment and Control," is ample authority. 

Several of the federal new source performance stan-

dards are real "patsies," and could only undercut the EQC's 

historic commitment to highest and best practicable treatment 

and control. The proposed standard for primary aluminu.m plants, 

for example, though differing slightly in measurement tech-

niques and averaging 

double the amount of 

periods from the Oregon standard, allows 
. I I• frP ~ ~ "~ P""rt 

fluoride emissions per ton of em:issloHs 

thah the Oregon standard allows. The federal standard for 

coal-fired thermal electric generating plants allows twenty 

times the sulfur emissions of the New Mexico standard (as, inci-

dentally, does the permit for the PGE Boardman plant which NTEC 

has d~termined you must issue). Enactment of the federal stan-

dards would thus give credence to foot-draggers who don't want 

tq apply highest and best practicable treatment and control. 

Adoption of the federal standards could accomplish 

nothing. I respectfully urge you to direct the Department to 

cease wasting its time on this project. 

Very truly yours, 

~~rfjh,_,,f; 
r;;;;;z-;:s Guilbert 
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Robert w. Straub 
Governor 

Joe B. Richards 
Chairman 

GRACE S, PHINNEY 
Corva!l!s 

JACKLYN l. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET 0 PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

TO: 

FROM: 

Environmental Quality Commission 

Di rector 

SUBJECT: Agenda Item F, August 22, 197&, EQC Meeting 

Variance Extension Request - Union Oil of California 

Background 

On May 23, 1975, the Environmental Quality Commission considered 
the attached Department report entitled, "Variance Extension Request: 
Union Oil of California" (Attachment 1). Based on the information 
available in May 1975, the Department recommended and the EQC granted 
a 90 day extension of Union Oil's variance, which would have expired 
July l, 1975, from the Department's residual fuel oil sulfur content 
limitation of 1.75%. 

One of the bases for the Department's recommendation for a 90 day 
variance extension was to allow sufficient time for the Department to 
fully evaluate Union Oil's actual request for a one-year variance 
extension to July 1, 1976, with potential further extensions through 
1978. 

Subsequent to the May 1975 EQC meeting, the Department senfl 
information request letters to local oil suppliers and their head
quarters, Union Oil and its residual fuel oil customers within the 
State of Oregon, and the state and federal energy offices. 

The Department has not received replys to all requests for 
information as of this date, however written and verbal response 
from Union Oil warrants action at this time. 
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Discussion 

In their June 26, 1975 letter to the Department (Attachment 2), 
Union Oil stated, ''Due to the installation of new blending facilities 
and the freeing of additional blending stocks, we would like to amend 
our application for this variance from the 1.75% sulfur limitation to 
extend only to the date when inventory on hand December 31, 1975 by 
Union Oil and its customers is depleted. Any residual fuel oil shipped 
into Oregon after December 31, 1975 will meet the State of Oregon 
requirements:' 

In summary, what Union Oil Company of California is requesting is 
that their present 90 day extension of their variance, which expires 
October 1, 1975, be extended another 90 days until December 31, 1975 and 
after that date any residual fuel oil Union Oil Company ships into 
Oregon will meet the Department's sulfur content limitation of 1.75%. 
Compliance with the l.75% sulfur limit before January 1, 1976 would 
appear unattainable. 

An additional 90 day variance extension to Union Oil and its customers 
appears justified since the Environmental Quality Commission may grant 
specific variances which may be limited in time from the particular 
requirements of any rule, regulation or order under Oregon Revised Statutes 
(ORS) Chapter 468.345, if: 

1. No alternative facility or method of handling is yet 
available. 

2. Conditions exist that are beyond the control of the 
persons granted such variance. 

Union Oil has also indicated in their letter their intent to meet 
Oregon's 0.5% sulfur content limit for residual fuel oils which will be 
effective January 1, 1979 in the Portland Metropolitan Area. Union Oil 
is presently in the design stage for new residual oil processing fac
ilities at their Los Angeles refinery to meet this requirement. Expected 
installation of this equipment would be by December 1978. 

The Department is pleased that conditions have changed which would 
allow Union Oil to meet current Department residual fuel oil regulations 
by the end of this year and that Union Oil is actively working towards 
complying with the Clean Fuels Policy for the Portland Metropolitan Area 
which will be effective in 1979. 

Conclusions 

l. Union Oil of California has now amended their original request for 
extension of their present variance from the 1.75% sulfur limit
ation to extend only to December 31, 1975 instead of July l, 1976 
as originally requested. The six-month reduction in Union Oil's 
request for extension is due to the installation of new blending 
facilities and the freeing of additional blending stocks. 

2. It is unlikely that Union Oil customers could obtain residual fuel 
oil from other suppliers complying with the Department's sulfur 
content limitation sooner than January 1, 1976. 
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3. Union has initiated planning for refinery modifications which 
should allow them to supply residual fuel oil that will meet the 
0.5% sulfur content limitation that becomes effective within the 
Portland Metropolitan Area by January 1, 1979. 

4. The granting of this variance by the Environmental Quality Commission 
would be allowable in accordance with Oregon Revised Statutes (ORS) 
Chapter 468.345. 

Director's Recommendation 

It is the Director's recommendation that the Commission find that 
strict compliance with Oregon Administrative Rules (OAR) Chapter 340, 
Section 22-010(2) is presently not feasible and that the Commission 
grant Union Oil Company of California and its distributors and users of 
residual fuel oil an extension of their present variance from the 
Department Rules, OAR Chapter 340, Section 22-010(2) pertaining to 
sulfur content of residual fuel oil until December 31, 1975 subject to 
the following conditions: 

1. The maximum sulfur content of the residual fuel oil to be sold 
distributed or used will not be more than 2.5% sulfur by 
weight. 

2. Union Oil shall continue to submit to the Department a report 
containing sulfur analysis and quantity of each shipment of 
residual fuel oil sold or distributed in the state on a 
quarterly basis. 

3. After January 1, 1976, all residual fuel oil delivered in the 
State of Oregon by Union Oil Company shall comply with OAR 
Chapter 340, Section 22-010. 

4. Union Oil and its customers shall be exempted from the Dec
ember 31, 1975 termination of this variance extension for the 
length of time necessary to use up their individual supplies 
of residual fuel oil contained within the State of Oregon and 
received from Union Oil prior to January l, 1976. 

JAP:cs 
7 /10/75 

Attachment 

LOREN KRAMER 
Director 

-



Robert ~If~ Straub 
GOVERNOR 

ATTACHMENT I 

ENVIRONMENTAL QUALITY C01'V~1'\/U5SlON 

1234 S.W. MORRISON STREET ,. PORTLAND, ORE. 97205 " Telephone (503) 229-5696 

El. A. N1c?:-illU?S 
Chairm<1n, Mc.Ylinr;vili>'t 

TO: Environmental Quality Commission 
GRACE S. PHINNEY 

Carval!hc 

. JACKLYN L HALLOCK 
Portl<rnd 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
Tha Calle~ 

KESSLER R. CANNON 
Diractor 

FROM: Director 

SUBJECT: Agenda Item No. H (3), May 23, 1975, EQC Meeting 

Variance Extension Request: Union Oil of California 

Background 

On September 20, 1974, the Environmental Quality Commission considered 
the attached Department report entitled, "Variance Request: Uni on Oil 
of California" (Attachment l). Based on the information available in 
September 1974, the Department recommended, and the EQC granted a variance 
effective until July l, 1975 to Union Oil of California and its customers, 
from the Department's residual fuel oil requirement limiting sulfur 
content to a maximum 1.75%. Specific conditions imposed with the variance 
are contained in the aforementioned Department ·report. 

On April 21, 1975, Union Oil of California submitted a request to 
the Department to extend their variance from July l, 1975 to July 1, 
1976, and a·s before requested that it be applicable to the fuel oil 
customers served by Union Oil Company. This request by Union Oil, which 
included a progress report toward a chi evi ng compliance with the Depart
ment's rules is also attached (Attachment 2). 

Uni on Oil Company has complied 1-1i th the con di ti ons of their present 
variance by not distributing residual oil having a sulfur content greater 
than 2.5%, submitting quarterly reports on oil shipments and sulfur 
content, and submitting a report on progress toward achieving compliance 
with Department rules. 
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Discussion 

At the time Union Oil Company was granted a variance, fuel oil 
supplies were extremely scarce and Federal allocation controls on oil 
product distributions were in effect. Had Union Oil not been granted a 
variance, it \vas very doubtful if any other oil company could have 
supplied Union Oil customers. 

Union Oil Company's latest request for a one-year variance 
extension is accompanied by a rather generalized report that indicates 
compliance with the Department's residual fuel oil rule could not be 
expected before 1978 or 1979_ The D~partment is cor1cerned about th~ 
equity of granting continual extensions of the Union o·il variance, since 
it now appears that: 

l. All other Oregon oil suppliers are complying and appear 
capable of continuing compliance with the Department's re
sidual fuel oil rule. 

2. Crude oil supplies and supplies of oil products appear to have 
significantly improved in the past year.· 

3. The Federal allocation requirements on oil product distribution 
appears to have become less restrictive in the past year. 

4. Other Oregon fuel oil suppliers may now be able to supply 
Union Oil custoll)ers with oil meeting current Department rules. 

The Department is equally concerned about setting a precedent in 
granting Union Oil a variance extension in light of the possibility of 
similar variance requests coming in 1979 from many other oil companies 
who can now meet the 1.75% sulfur limit, but who may not be able to meet 
the new 0.5% sulfur limit which is scheduled to become effective in 1979 
in the Portland Metropolitan Area. This concern is justified since new 
local refining capacity should be able to supply the required 0.5% 
sulfur fuel in 1979. 

Fully examining the justification for perpetuating Union Oil's 
variance will take many weeks since contacts and confirmation letters 
with local oil suppliers and their headquarter offices, and State and 
Federa 1 energy offices 1vil 1 be necessary. Further deta i 1 ed information 
will also be needed from Union Oil to more explicitly describe their 
program for achieving compliance with the Department's l.75% sulfur 
content of residual fuel oil rule and more stringent requirement of 0.5% 
sulfur content in the Portland Area by 1979. 
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It is apparent that insufficient time is available for the Depart
ment to complete the necessarily thorough evaluation of Union Oil's 
variance extension request before Union Oil's present variance expires. 
A short-term extension of Union Oil's existing variance appears justi
fied to allow the Department time to complete its evaluation and give 
Union Oil and its customer's sufficient time to adjust fuel supplies 
should the Department recommend, and the Commission approve modifications 
or termination of Union Oil's variance. 

Conclusions 

1. Union Oil of California was granted a one-year variance from the 
Department's sulfur content of residual fuel oil rule at a time 
when oil supplies were scarce and stringent Federal controls 
(allocations) on fuel oil products were in effect. In fact, it 
appeared at the time the variance was granted, in September 1974, 
that customers of Union Oil could not obtain oil supplies from 
other sources if Union Oil Company's variance request was denied. 

2. Union Oil of California has now requested a one-year extension of 
their variance which expires July l, 1975, and at the same time 
Union Oil has indicated essentially no possibility of complying 
~1ith the Department's residual fUel oil rules until 1978 or 1979. 

3. The Department is concerned with the equity of granting Union Oil 
further variance extensions in light of the fact that: 

a. All other Oregon oil suppliers are complying with the Depart
ment's residual fuel oil rules and appear capable of continual 
compliance for some time into the future. 

b. Oil supplies appear to have significantly improved in the past 
year. 

c. Federal control (allocations) on oil product distribution may 
have become less restrictive in the past year. 

d. Other Oregon fuel oil suppliers may now be able to supply 
Union Oil customers with oil meeting current Department rules. 

e. A precedent may be set for similar variance requests coming in 
1979 from many other oil companies who can meet the 1.75% 
sulfur limit no1v, but who may not be able to meet the new 0.5% 
sulfur limit in 1979 in the Portland Metropolitan Area. 
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4. Extension of Union Oil's variance will result in continued exces
sive air contaminant emissions from some facilities in the State, 
many of which are located in the already overloaded Portland 
Metropolitan Area airshed. 

5. There is insufficient time for the Department to fully evaluate 
Union Oil Company's variance extension request prior to termination 
of Union Oil's existing variance, due to apparent recent changes in 
fuel oil supplies and Federal allocation regulations which need to 
be fully identified. 

Director's Recommendation 

As there is i nsuffi ci ent time for the Department to fully i nvesti gate 
Union Oil of California's request for a variance extension before their 
present variance expires, it is the Director's recommendation that Union 
Oil be granted a 90 day extension of their present variance subject to 
the following conditions: 

l. The maximum sulfur content of residual fuel oil to be sold, 
distributed, or used shall not be more than 2.5% sulfur by 
weight. 

2. Union Oil shall continue to submit to the Department a report 
containing the sulfur analysis and quantity of each shipment 
sold or distributed in the State on a quarterly basis. 

3. Union Oil Company shall provide, to the extent possible, all 
information requested by the Department to fully evaluate 
Union Oil's variance extension request and that such infor
mation shall be supplied in the shortest time possible. 

4. This variance extension shall terminate October l, 1975. 

JFK:cs 
5/14/65 
Attachment (2) 

I ,-) Q1 
,,,7.. f:_">{ ·' G.:>~ ~· 
L· _)-..________.,\ ~ 

KESSLER R. CANNON 
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ATTACHMENT 2 
Union 76 Division: Western Region 

Union Oil Company of California 
2901 Western Avenue, Seattle, Washington 98111 
Telephone: (206) 223·7646 

State of Oregon 
DEPARTMENT Of ENVlllONMENTAL QUALITY 

[o) lli©rnow~[ID 
Ill JUN 2 '7 1975 

D. J. Fo,:1e!quisl 
June 26, 1975 Division 

Dear Mr. Cannon: 

Mr. Kessler R. Cannon 
Department of Environmental Quality 
1234 S. W. Morrison Street 
Portland, Oregon 97205 

Re: Variance Extension Request 
Sulfur Content of Residual Oil 

Attached is our response to your letter of June 13, 1975 with the list of 12 questions. 
We have answered the questions to the best degree possible. Residual fuel oil sulfur 
levels are tempered not just by the availability of particular crudes that can be batch 
processed through the refinery, but also to commitments to other customers and the 
total refinery operations. Also, as pointed out in our response to Question 11, weather 
is an important variable in residual fuel usage since residual fuels are generally used 
when natural gas supplies are curtailed. 

Due to the installation of new blending facilities and the freeing of additional blending 
stocks, we would like to. amend our application for this variance from the 1. 75% sulfur 
limitation to extend only to the date Wh\311 inventory on hand December 31, 1975 by 
Union Oil and its customers is depleted. Any residual fuel oil shipped into Oregon 
after December 31, 19 75 will meet the State of Oregon requirement. 

Answers to your specific questions follow: 

1. Is Union's Los Angeles refinery your major, or sole supplier of residual oil 
to Oregon? 

Yes. 

2. Has Union's Los Angeles refinery produced residual oil during June 1974 through 
May 1975 period with a sulfur content of less than 1. 75% for areas other than 
the State of Oregon? 

Yes. 
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If yes, what was the quantity and sulfur content? 

Variance Extension Request 
Sulfur Content of Residual Oil 

2, 72 7 MB, 0. 5% sulfur for California and Arizona utilities" 

3. Does Union Oil have a firm commitment to receive Alaskan crude oil in quantities 
sufficient to produce residual oil for Oregon having a sulfur content less than 1. 75%? 

Only if Union Oil terminates previous commitments to low sulfur customers. Union 
Oil has production in the Cook Inlet that has peaked. The residual oil from this 
crude had been committed to utilities on a long term basis. 

If not, when will this commitment likely be obtained? 

Only when sufficient new fields are developed to increase West Coast supply, 
This would include North Slope Alaskan crude anticipated in 1978, but will also 
require future developments in the Gulf of Alaska, or diversion of the limited 
available low sulfur fuel stocks to provide a blended product meeting the State 
of Oregon requirements. 

4. What quantity and sulfur content of residual oil could Union's presently equipped 
Los Angeles refinery make available to Oregon when Alaskan crude is available 
(in quantities for which Union has commitments, or is negotiating commitments)? 

The current level of about 8 00 MB of 2. 5% sulfur maximum with the prior commit
ments to utilities for low sulfur oil. However, the installation of new blending 
facilities and the freeing of additional blending stocks will provide fuel quantities 
so that 1. 7 5% sulfur fuel can be supplied to Oregon customers starting January 1, 
1976. 

5. What quantity and sulfur content of residual oil could Union's Los Angeles refinery, 
equipped With residual processing facilities now in design stages, make available 
to Oregon when Alaskan crude is available (in quantities for which Union has 
commitments or is negotiating commitments)? 

With the availability of Alaskan North Slope crude, Cook Inlet crude and the 
potential of Gulf of Ala ska crude, Union Oil would continue to meet its Oregon 
customer's requirements at 1.75% sulfur. To reach the 1979 requirements of 
0,5% sulfur, residual oil processing equipment will be required. 
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-3- Variance Extension Request 
Sulfur Content of Residual Oil 

6. Please include an average refinery fuel balance to help describe answers to ques
tions 4 and 5 showing refinery capacities, crude inputs and major product outputs 
including sulfur content. 

See attached sketch. 

7. Will Union's Los Angeles refinery equipped with new residual processing facilities 
now in the design stage and using Alaskan crude be able to meet Oregon's 0 .5% 
sulfur content limit of residual fuels become effective January 1, 1979 in Multnomah, 
Clackamas, Columbia and Washington Counties, If not, does Union still intend to 
try and market residual fuel in the four-county area complying with the Department's 
regulation at some date beyond January 1, 1979? If yes, when? 

Yes (January 1, 1979) 

8. When will design, financial commitments, and installation of residual processing 
in the Los Angeles refinery be completed? Please supply approximate dates for 
each of the three items mentioned. 

Design: Mid-1976 
Financial Commitment: Undefined currently 
Installation: December 1978 

9, Since May 1974, has Union obtained any new residual fuel oil customers within 
the State of Oregon? If so, please list the customers and the amount of fuel oil 
supplied to them since May 1974. 

The Union Oil Company has obtained no new residual fuel oil customers within 
the State of Oregon since May 1974. However, in 1974 the residual fuel oil 
business of two wholly owned subsidiaries of the Union Oil Company in Oregon 
were sold to Carson Oil Company. This does not represent new business for 
Union within the State of Oregon but merely a change in its methods of operation, 
i.e., we now sell this fuel to the ultimate consumer through the Carson Oil 
Company rather than through our wholly owned subsidiary companies. In 1974 
the volume sold in this manner was 44,946 barrels and in 1975 it was 55,728 
barrels. 

10. Has the quantity of residual fuel oil being supplied to your existing customers 
within the State of Oregon increased since May 1974? If so, how much? 

Per our discussion with Mr. Jack A. Payne of your Department, we find that we 
cannot answer this question. It is our understanding that the data supplied in 
No. 11 below provides the information which the Department is seeking. 
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-4- Variance Extension Request 
Sulfur Content of Residual Oil 

11. What was the total quantity (barrels per year) of residual fuel oil that Union 
shipped into the State of Oregon for 1972, 1973, 1974? What is the -expected 
amount to be shipped in for 1975 through 1979? Please explain basis for 
arriving at your predicted values, 

The following quantities were shipped into the State of Oregon in the years 
in question. Not all of it was ultimately burned within the State of Oregon. 

1972 -
1973 
1974 

664,421 bbls. 
801,903 " 
842,281 " 

It is extremely difficult to predict the expected amount to be shipped in for 1974 
through 1979. As you are aware, the consumption of fuel oil depends on many 
variable factors. The most important of these being the number of days during 
which natural gas is interrupted. We have no way of predicting the supplies of 
natural gas within the State. Should the supplies be about the same as in 1974 
and 1975, we would anticipate shipments of between 800,000 and 900,000 bar
rels into the State depending on fluctuations in the needs of our existing custo
mers. 

12. What was the price (per gallon) of your i6 or bunker fuel from October 1974 
through April 1975 at the Portland Terminal? 

Our posted price for bunker fuel oil f.o.b., Portland, during the time period 
indicated in the question was $,25547 per gal. into truck/trailer, $,25428 per 
gal. into barges. 

·we hope this meets your needs. If we can be of further service, please advise. 

attch. 
djf:ed 

Sincerely, 

D. J. Fogelquist 
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ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET., PORTLAND, ORE. 97205 " Telephone (503) 229-5696 

Robert W. Straub MEMORANDUM 
GOVERNOR 

Joe B. Richards 
Chair.man, Eugene 

GRACE S. PHINNEY 
Corvallis 

JACKLYN L. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item No. G, August 22, 197li, EQC Meeting 

Background 

Staff Report - Public Hearing to Consider Adoption of Statewide 
Rules Containing a Civil Penalty Schedule for Violation of 
Noise Em1ss1on Standards 

In July and September 1974 the Commission adopted noise control rules 
for new motor vehicles, in-use motor vehicles, and commercial and indus
trial noise sources. As the noise control program moves into the implemen
tation phase, it is essential that the Commission be able to assess civil 
penalties when there are violations and when a person will not comply with 
the standards. 

Evaluation 

The Department staff, with legal guidance, has developed a proposed 
amendment to the Civil Penalties Rules. This amendment is a schedule for 
different violations of the noise control rules and is attached for your 
information. 

The Department has notified interested persons of this proposal. 
People on the Department's mailing list received the public hearing notice 
and a copy of the proposed amendment. In addition, representatives of 
organizations that had commented on previous proposed noise rules were 
contacted by letter to review the proposed amendment with Department staff. 

The Civil Penalties Rules amendment for noise control will provide the 
following enforcement ability: 

1. Manufacturers, importers and dealers of new motorcycles, 
snowmobiles, trucks, buses and passenger cars must conform 
to the adopted rules and procedures. 

2. Owners of noisy road and off-road recreational vehicles will 
be held responsible for violation of the in-use motor vehicle 
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noise rules. Owners of land located near "noise sensitive 
property" must control the operation of noisy vehicles, 
(primary motorcycles), found to be in excess of ambient 
noise 1 imits. 

3. Commercial and industrial noise sources must control 
noise emissions below the adopted standards. Requests 
for information and conformance to comp l i a nee schedules 
must be in accordance to the adopted rules. 

Recommendation 

Following a staff analysis of this proposed amendment, it is 
recommended that public testimony be received at this time. If 
there is not a considerable amount of testimony and/or comments re
ceived, it is recommended that the Cammi ss ion adopt this proposed 
amendment at this meeting. If there is sufficient testimony and/or 
comments received, it would be recommended that the staff review this 
information and make a recommendation for adoption of the proposed 
amendment at the Commission's next regularly scheduled meeting. 

JH/cam 
July 24, 1975 
Attachments: 

LOREN KRAMER 
Di rector 

2
1) proposed amendment 

) public hearings notice 

-



PROPOSED 

12-052 NOISE CONTROL SCHEDULE OF CIVIL PENALTIES. In addition to any 

liability, duty, or other penalty provided by law, the Director may 

assess a civil penalty for any violation pertaining to noise control by 

service of a written notice of assessment of civil penalty upon the 

respondent. The amount of such civil penalty shall be determined 

consistent with the following schedule: 

(l) Not less than one hundred dollars ($100) nor more than five 

hundred dollars ($500) for violation of an order of the Commission or 

IJepa rtment. 

(2) Not less than twenty-five dollars ($25) nor more than five 

hundred dollars ($500) for any violation which causes, contributes to, 

or threatens: 

(a) The emission of noise in excess of levels established by 

the Commission for any category of noise emission source. 

(b) Ambient noise at any type of noise sensitive real property 

to exceed the levels established therefor by the Commission. 

(3) Not less than ten dollars ($10) nor more than three hundred 

dollars ($300) for any other violation. 



NOTICE OF PUBLIC HEARING 

ENVIRONMENTAL QUALITY COMMISSION 

State of Oregon 

NOTICE IS HEREBY GIVEN that the Environmental Quality Commission 

will consider, by public testimony, a noise control schedule amendment 

to the rules pertaining to civil penalties at a public hearing commencing 

at 11:00 a.m. on the 22nd of August, 1975, in Room 602, at Multnomah County 

Court House, 1021 S. W. 4th Avenue, Portland, Oregon. 

The commission adopted noise control rules for motor vehicles and 

industrial and commercial type sources in 1974 and in order to enforce 

these rules it is essential that the commission be able to assess civil 

penalties when there are violations and when a person will not comply with 

the standards. 

Copies of the proposed amendment are available for public inspection, 

or may be obtained by request from the Department of Environmental Quality, 

Regional Operations Program, 1234 S. W. Morrison Street, Portland, Oregon 

97205. 

Any interested person desiring to submit written testimony concerning 

the issues of fact, law, or policy on these matters may do so by forwarding 

them to the office of the Department of Environmental Quality, Regional 

Operations Program, 1234 S. W. Morrison Street, Portland, Oregon 97205, prior 

to the hearing. 

Dated this 25th day of June, 1975 

KESSLER R. CANNON, Director 
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DEPARTMENT OF 
ENVIRONMENTAi. QUALITY 

1234 S.W. MORRISON STREET " PORTLAND, OREGON " 97205 " (503) 229- 5372 

Mc L. W. Newbry 
Medford Corporation 
P. 0. Box 550 
Medford, Oregon 97501 

Dear Mr. Newbry: 

August 5, 1975 

Re: Civil Penalties on Noise Control 

This will acknowledge receipt of your letter dated July 30, 1975 
in regard to proposed regulations on a Noise Control Schedule of Civil 
Penalties. 

Your tes tirrony so contained in that document will be brought to the 
attention of the Corrrnission and included in the records at the hearing 
set for August 22, 1975. 

Thank you for your interest and for com:nenting on the proposed 
regulations . 

FMB/bw 

Sincerely, 

LCREN KRAMER 
Director 

~. J -A'}-; /,'] o-:/ = c_,,,£k4 v" 1. w_,-c_'JC,,, ____ _ 
Fred M. Bolton 
Assistant Director 

cc: Raym::rnd P. Underwood, Legal Counsel 
cc: John Hector, Aclrrd.nis trat:or 

Noise Control Section 
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July 30, 1975 

Department of Environmental Quality 
Regional Operations Program 
1234 S. W. Morrison Street 
Portland, Oregon 97205 

Dear Chairman Richards and Members of the Commission: 

We will be unable to attend the formal hearing on the adoption 
of regulation 12-052 Noise Control Schedule of Civil Penalties. 
We respectfully request that the following testimony be included 
in the record. 

The Legislature first recognized noise as an element of the 
environment and as a source of potential pollution in 1971. The 
authority given in the statutes is extremely broad and without 
adequate guidelines to the Commission. It is obvious that the 
complexities of noise regulation were not fully understood by 
the Legislature, the Department, nor the Commission until the 
staff undertook the task of writing regulations. 

There appears to be no question but what enforcement of the 
regulations will be difficult because of the extremely technical 
noise level measurement requirements. This no doubt prompted 
the Commission to order enforcement to be undertaken by the 
Department only upon findings as a result of complaints by 
citizens. 

Since this method of enforcement has been adopted by the 
Commission, it seems inappropriate to us to be promulgating 
civil penalties at this time. This is particularly true of 
subsections (2) and (3) of the proposed regulations. 

Sound measuring equipme11t is expe11sive and requires some 
technical knowledge to operate. Many businesses in the State 
do not own this equipment and cannot be aware of violations. 
To establish civil penalties for violations as outlined in 
subsection (2) of the proposed regulation seems unfair and 
premature. 

Subsection (3) is so broad that it could be applied to almost 
any 1ninor infraction. 

We would suggest that the Cammi s s ion fo now the prov is ions of 
ORS 468.125 (1) providing a violator with five days notice of 
the violation before invoki11g civil penalties and then the 
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penalty should only be applied for violation of an order by 
the Department or the Commission as outlined in subsection 
(1) of the proposed regulation. We further suggest the 
deletion of subsections (2) and (3). 

It seems to us that this procedure would provide the Depart
ment with all the enforcement tools needed until we all have 
a better understanding of the highly complex and technical 
aspects of sound measurement and noise control. 

LWN/dl 



PETITION TO AMEND REGULATION 35-000 
(VEHICLE NOISE EMISSIONS) 

AS ADOPTED JULY 19, 1974 

I. Petitioner, Freightliner Corporation, 2525 S.W. Third Avenue, 
Portland, Oregon, is a manufacturer of Class 8 diesel vehicles 

operated in the State. of Oregon. These vehicles are subject to 
regulation by the Department • 

. /, 
U. The Environmenta 1 Quality Commission is hereby petitioned, pursuant 

to Chapter 340, Section ll-045, of the Oregon Administrative Rules, 

to amend Department of En vi ronmenta 1 Qua 1 ity Regulation 35-000 in 
the following particulars: 

, . 

A. Table "A" referred· to in Section 35-025 be amended for truck and 
bus vehicle type as follows.: 
1). Maintain a maximum specified noise level of 86 dB(A) after 

1975. 
2). Delete 83 dB(A) level specified for 1976-1978. 
3) Delete 80 dB(A) level specified after 1978. 

Table "A" as amended is shown below--additions are. underlined; 

deletions are slashed (///): 

TABLE A 
MOVING TEST AT 50 FEET 

Maximum 
Vehicle· T~!!e Model Year Noise Level, dB{A) 

Motorcycles 1975. 86 
1976 83 

1977 - 1978 80 
after 1978 75 

., 
Snowmobiles as defined 1975 82 
in ORS 481.048 1976 - 1978 78 

after 1978 75 

Truck and Bus as de- after 1975 86 
fined under ORS 481.030 1nv, t- 1ns 83 
and 481.035 '-f'f.¢f ,,,,, sei 

Automobiles, light 1975 83 
trucks and all other 1976 - 1978 BO 
ROAD V~HICLES after 1978 75 
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B. Table "B" referred to in Section 35-030 be amended for truck and 
bus vehicle type as follows: 
1) Maintain a maximum specified noise level of 94 dB(A) for all 

model years. 
2) Delete 91 dB(A) for level specified for 1976-1978. 
3) Delete 88 dB(A) level specified for after 1978. 

Table 11 811 as amended is shown below--additions are underlined; 
deletions are slashed (I//): 

TABLE B 
STATIONARY TEST AT 25 FEET OR GREATER 

Vehicle Type 

Truck and Bus. as 
defined under ORS 
481. 030 and 481 . 035 

Motorcycles 

Automobiles, light 
trucks and all other 
ROAD VEHICLES 

Model Year 

'1>¢f¢t¢ JnfJ All 
1'47~ t l '478 -
-ft¢t J'478 

before 1976 
1976 

1977 - 1978 
after 1978 

before 1976 
1976 - 1978 
after 1978 

Maximum 
Noise Level, dB(A) 

94 
~x 
88 

94 
91 
88 
83 

92 
88 
83 

C. Table "C" referred to in Section 35-030 be amended for truck and 
bus vehicle type as follows: 
1) Maintain maximum specified noise levels of 86 dB(A) for 

35 mph or less and 90 dB{A) for speeds greater than 35 mph 
for all model years. 

2) Delete 85 and 87 dB{A) levels specified for 1976-1978. 
3) Delete 82 and 84 dB(A) levels specified for after 1978. 

Table "C" as amended is shown below--additions are underlined; 
deletions are slashed (///): 

-2-
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I 
I 
\ TABLE C 

MOVING TEST AT 50 FEET OR GREATER AT VEHICLE SPEED 
Maximum Noise Level dB(& 

35 Mph Greater than 
Vehicle Type Model Vear or less 35 Mph 

Truck and Bus as defined '6ef6fe H7fi An 86 90 
under ORS 481.030 and 1i;1ri - Jnv, SS S7 
481.035 itt'#t 1?7V> ~t g~ 

Motorcycles before 1976 84 88 
1976 81 85 

1977 - 1978 78 82 
after 1978 73 77 

Automobiles, light trucks before 1976 81 85 
and all other ROAD VEHI- 1976 - 1978 78 82 
CLES after 1978 73 77 

UI. Petitioner asserts these amendments should be made for the fol lowing 
.. I 

reasons as more fully explained and supported in the sectipn, "Data, 
Views and Arguments" below: 

A. Reducing allowable noise emissions below those proposed in this 
petition will have no appreciable effect on the overall noise 
heard by the public. 

B. The increased cost of operating a vehicle meeting the regulations 
·is disproportionate to any public interest. 

C. The increased initial cost of a vehicle meeting the regulations 
is also disproportionate to any public benefit. 

D. The ultimate cost to the public is 100 percent nonproductive and 
inflationary. 

E. Since initial adoption of the Department of Environmental Quality 
regulation, the Federal EPA has made proposals to regulate this 
very area which would pre-empt regulations by Oregon. 

F. The effect of an aggressive enforcement program has not been adequate-
1Y considered, and, if developed and implemented, would accomplish 
the objective of the present regulation and at a lower cost. 

-3-



IV. Petitioner asserts the following point of law: 

The legislative standard for regulation by the commission is 

contained in ORS 471.010, and is to adopt "reasonable" regula

tions to protect "the health, safety and .welfare of Oregon 

citizens from the hazards and deterioration of the quality of 

life imposed by excessive noise emissions ... " (emphasis added). 

As more fully set forth below, the standards which are the 

subject of this petition are neither necessary nor reasonable 

to effectuate the legislative policy. Furthennore, the noise 

levels petitioned for after 1975 are not "excessive" in light of 

surrounding circumstances, i.e., tire noise. 

V. Petitioner knows of no specific person interested in the proposed 

statement, but for the purpose of Department of Environmental Quality 

rules ll-045(3)(a), the following are assumed to be interested: 

A. American Trucking Association, 1616 P Street, N.W., Washington, 

D.C. 20036 

B. Oregon Trucking Association, 1500 N.E. Irving Street, Portland, 

Oregon 97232 

C. Truck Industry Service, Suite 1100, 900 17th St., N.W., Washington, 

D.C. 20006 

D. Motor Vehicle Manufacturers' Association, 320 New Center Building, 

Detroit, Michigan 48202 

E. Western Highway Institute, 333 Pine Street, San Francisco, California 

94104 

VI. Data, Views, and Arguments: 

Interest and Qualifications of Freightliner 

We are vitally interested in commercial vehicle noise control. 

Freightl iner Corporation manufactures White-Freightl iner trucks in the 

state of Oregon. White-Freightliner trucks are diesel-powered vehicles, 

of both cab-over and conventional configuration, and are generally used 

in over-the-road transportation. These vehicles are marketed by the 

-4~ 
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White Motor Corporation. Approximately 10 percent of the Class 8 

diesel vehicles and over 20 percent ·of the Class 8 vehicles of cab
over design sold in the United States last year were built by Freight-
1iner. Ninety-four percent of our vehicles pull a semi-trailer; an 
additional 5 percent plus are straight trucks pulling a full trailer. 

Freightliner is currently under contract to the Office of Noise 
Abatement, U.S. Department of Transportation, to develop and demonstrate 
noise control technology in terms of its economic impact and user 
acceptability. This we suggest has given us valuable insight into the 
field of commercial vehicle noise control. 

Freightl iner submitted comments on the noise regulations proposed 
by the Department of Environmental Quality, dated October 30, 1973, 
under the signature of Norman B. Chew, Senior Vice-President of Engineer
ing, and under the signature of Ray W. Murphy, Director of Research and 
Development, dated March 4, 1974, and again on June 18, 1974, under 
signature of Thomas D. Hutton, Research Supervisor. We are pleased to 
note that many of the suggestions that we were able to offer in our 
previous comments have been incorporated into the noise control regula
tions. We are especially pleased to note that the D.E.Q. has given 
serious consideration to the problems and costs involved in retro
fitting vehicles manufactured prior to 1970 to meet noise requirements 
at levels below 88 dB(A). 

We are, however, dismayed that the D.E.Q. was unresponsive to comments 
in the following particulars: 
A. Has in Section 35-025, Noise Control Regulations for Sale of New 

Motor Vehicles set a standard of 83 dB(A) in 1976 and 80 dB(A) in 
1978. 

B • Has i n Sect ion 35-030 , !!N,,.o i.:..:s,.,,e'-"'Co""n'-'t"-r.::.o 1'"--"R""e"'gu"'l"'a"'t""i o:::.n:.:s:....:.;f o:.:r-=.I :..:..n-...;:U:.::s:.=e...;M..:::o:...:tc:.o'-r 
Vehicles set a standard in Table "B" of 91 dB(A) in 1976 and 88 dB(A) 

·, 

in 1978. 

C. Has in Section 35-030 in Table "C" for speeds under 35 mph of 85 dB(A) 
fn 1976 and 82 dB(A) in 1978, and for speeds over 35 mph of 87 dB(A) 
in 1976 and 84 dB(A) in 1978. 
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Freightliner asserts these sections should be amended for truck 
and bus vehicle type as follows: 

A. In Section 35-025 maintain a maximum specified noise level 
of 86 dB(A) for the foreseeable future. 

B. In Section 35-030 maintain a maximum specified noise level 
of 94 dB(A) for all model years as measured by the procedures 
in Table "B". 

C. In Section 35-030 maintain maximum specified noise levels of 
86 dB(A) for 35 mph or less and 90 dB(A) for speeds greater 
than 35 mph for all model years. 

Petitioner's Rationale for Amendment 
A. NO EFFECT ON NOISE PUBLIC HEARS. Setting limits lower than 

those we have suggested will have the net effect of increasing 
the cost of commercial vehicles without any significant benefit 
to the public. Lower limits do not significantly decrease the 
noise the public hears at highway speeds because the dominant 
noise at highway speeds is tire noise. 

The noise controlled, heavy-duty diesel tractor that Freight
liner produced under contract DOT-OS-20095 demonstrated that it 
is possible, but not necessarily practical or cost-effective, to 
manufacture a vehicle of this type to a noise level of 72 dB(A) 
at 50 ft., as tested in accordance with the D.E.Q. procedures. 
This noise level is not much above that produced by just coasting 
a solo tractor (with the engine turned off and the transmission 
out of gear) past a microphone located 50 feet from the vehicle's 
path at 35 mph. Under these conditions, a bobtail tractor having 
straight ribbed (quiet) tires produces a noise level of 68 dB(A). 
In other words, the noise produced by the truck under full power 
acceleration was only 4 dB(A) higher than it was just coasting 
with the engine turned off. Coast-by under the same conditions 
with a 6x4 tractor and a loaded semi-trailer with new straight 
ribbed tires all around produces a noise nearly 80 dB(A) at 60 mph, 
which demonstrates the influence of not only increased speed, but 
of adding the trailer as well. 
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The straight ribbed tread patterns used in these tests are 
known to generate a lower noise level than other tread designs, 
but they are inferior to the lug pattern in durability and traction 
characteristics. It should be pointed out that the economic opera
tion of a large fleet of trucks is dependent upon the selection 
of ti res having performance properties and endurance characteri sties 
matched to the intended service conditions so that maximum tire 
mileage and lowest cost per tire mile will be ensured. 

A loaded tractor-trailer equipped with the quietest practical 
tires commercially available will have a coast-by noise level of 
84 dS(A) at 55 mph. The overa 11 noise level of the tractor-
trai ler combination with an 86 dB(A) tractor under full power will 
then be 88.1 dB(A) at 55 mph. 

However, with a tractor meeting the 83 dB(A) drive-by require
ment, the noise level of the combination under full power will be 
86.5 dB(A). The noise that the public hears at highway speed is 
reduced by only 1-1/2 dB(A)! A change of 1-1/2 dB(A) is barely 
perceptible to the human ear. 

Under the same test conditions, a tractor whose noise rating 
is 80 dB(A) would, when in combination with the above trailer, have 
an overall noise level at 55 mph of 85.5 dB(A), or only 1 dB(A) 

· lower than the combinations having the tractor quieted to 83 dB(A). 
In these examples, which are illustrated in Table I, even though 
the noise produced by the tractor is reduced from 86 dB(A) to 
80 dB(A), or by 6 dB( A), the overall noise of the vehicle combina
tion was only reduced from 88.1 dB(A) to 85.5 dB(A), or by 2.6 dB(A). 

TABLE I 
NOISE LEVEL OF TRACTOR AND TRAILER EQUIPPED 

WITH QUIETEST TIRES AVAILABLE - TIRES HALF WORN 

Tractor Tractor & Trl , 55 M1:1h @ 50 Ft Reduction 
DEQ Noise Coast-By Full Power Tractor 

Rating @ 50 Ft Noise Level Noise Level DEQ Test 

86 84 88.1 0 

83 84 86.5 3 

80 84 85.5 6 
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The inflationary aspects of increased truck cost for 
compliance with the low levels specified by the D.E.Q. can
not be justified by the small reduction in traffic noise 
levels that they will produce. 

To reiterate, a significant breakthrough in tire design 
must be made (and none is on the horizon*) before noise 
control design changes to the truck itself will result in 
appreciably lower overall noise produced by heavy-duty trucks 
at normal highway speeds. 

The questions to be resolved: Is a 1-1/2 dB(A) reduction 
in traffic noise worth the cost penalty to the intrastate truck 
operators and ultimately the residents of Oregon for compliance 
with the specified 83 dB(A) noise standard? 

B. INCREASED OPERATING COST 

The commercial vehicle has evo.lved over the years as a design 
compromise. The chassis, cab, engine, power train, and tires are 
each part of a system, the primary aim of which is to haul freight 
in a safe, reliable, and economical manner within the operational 
regime defined for the commercial vehicle. This regime is charac
terized by high payload/vehicle weight ratios, and minimal operating 
and maintenance costs. These vehicles are generally custom built to 
suit the specific needs of the particular user. To introduce a 
requirement for severely decreased noise levels for commercial 
vehicles necessarily requires an extensive re-evaluation of the 
design of the entire vehicle. Our experience in building vehicles 
to meet the current 86 dB(A) levels, in developing special "quiet 
packages" to meet the Oregon 1976, 83 dB(A) level, and our work on 
the D.O.T.-sponsored Quiet Truck Project, indicates the effect of 
modifying trucks to meet the lower levels specified by the D.E.Q. 
are as follows: 
1. The additional weight required for noise control equipment re

duces the payload/vehicle weight ratio and thus decreases 
productivity. 

1. Testimony of W.H. Close at Public Hearings of the U.S. Environmental 
Protection Agency, February 20, 1975. 

2. "Regulatory Implications of Truck Tire Noise Studies," S.A.E. Paper 740606, 
authored by W.H. Close, Chief, Office of Noise Abatement, U.S. D.O.T. 
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\ 2. The redes.igned exhaust system, cooling system, air intake 

system, and e.ngine enclosures increase the initial cost 
of the vehicle. 

3. Maintenance costs are increased due to the requirement to 
keep the noise attenuation equipment at "specified" performance 
levels and the extra effort required to attain access through 
engine panels and enclosures for normal maintenance.· 

To achieve 83 dB(A), the weight of a Freight liner truck is in
creased by 38 to 285 lbs., depending upon engine and cab configura
tion. In a general freight operation, it is estimated that the cost 
of lost cargo due to increased weight is $1.95 per pound per million 
miles. This is lost revenue. On the basis of 125,000 miles/year 
per tractor, this would amount to between $8 and $69 per year to 
achieve the 83 dB(A) level. In a bulk hauling operation, the cost 
of increased weight is $12. 50 per pound per mi 11 ion mi 1 es, which 
increases the costs to achieve 83 dB(A) to between $51 and $445 
per year, depending upon engine and cab configuration.* 

C. INCREASED INITIAL COST 
The proposed noise control regulations for trucks will not 

adversely affect Freightl iner or other manufacturers of heavy duty 
diesel powered trucks as all the vehicles we are currently producing 
comply with the D.E.Q. 1975 regulation of 86 dB(A) at 50 feet, and 
we are also manufacturing vehicles for sale with special quiet kits 
designed for compliance with an 83 dB(A) standard. However, we are 
conc.erned over the increased costs associated with the 83 dB(A) re
quirement. The major noise sources contributing to the overall 
86 dB(A) level are the engine, the fan, and the exhaust system. 
Individual contributions for each of these sources vary widely. 
For example: the engine source level ranges from 76 dB(A) to 85 dB(A) 
depending upon engine type and design; the fan source level ranges 
from 75 dB(A) to 85 dB(A) depending upon fan diameter, speed, and 
shroud design; and the exhaust source level ranges from 75 dB(A) 

*Figures based upon information contained in the attached document, "The 
Economics of Quieting the Freightliner Cab-Over-Engine Diesel Truck," by 
G.E. Fax and M.C. Kaye, October, 1974, Report No. Truck Noise III-d, for 
the Office of Noise Abatement, Dep.artment of Transportati.on. 
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to 85 dB{A) depending upon muffler design, size and mounting, 
exhaust pipe mounting, and exhaust flex joint design. To 

achieve the 86 dB(A) requirement, if the engine is quiet, 
exhaust and fan need less treatment. If the engine is close 
to 85 dB{A), however, extreme care must be taken in treating 

fan and exhaust noise. This points up the problem with the 
83 dB{A) level. 

To achieve the 83 dB(A) level, the following modifications 
must be made beyond those made to achieve the current 86 dB{A) 
levels: 
l) For our most popular engine/vehicle configuration, represent

ing 30% of our production, a dual muffler exhaust system must 
be substituted for the single muffler that is now used, the 
radiator cooling fan must be increased in diameter and slowed 

down in speed, and engine mechanical noise treated with a 

quiet kit. The increased cost to the customer for this noise 
control is currently $580. 

2) · For our second most popular engine/vehicle configuration, represent

ing nearly 26% of our production, no change is required to the 
exhaust system. However, the fan and engine must be treated as 
above for a customer cost increase of $568. 

3) For our third most popular engine/vehicle configuration, represent
ing 15% of our production, dual exhaust mufflers are required, 
the fan must be increased in diameter and slowed down in speed, 
a quiet kit must be added to the engine, and a super cooling 
package is required for adequate engine cooling. Customer cost 
increase is $743 per vehicle. 

Based upon our current product mix, the composite, average cost 

per vehicle for controlling noise to the 83 dB(A) level is $458. 
In 1974, a total of 56,953 new trucks were registered in the state 
of Oregon. Over half of these (30,767) were light trucks having a 
gross vehicle weight (GVW) rating of 6,000 lbs. or less. Heavy duty 

trucks, having a GVW rating of 19,501 lbs. or more, accounted for 

6,725 new vehicle registrations. Eight hundred seventy-two of these 

were new Freightliners. If a similar number of new Freightliners 
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are sold in Oregon in 1976, truck buyers and ultimately the public 
will pay an additional $399,376 for Freightliner trucks for compli
ance with the D.E.Q. 83 dB(A) limit. If the average cost increase 
for noise control to the 83 dB(A) limit on other heavy duty trucks 
is similar to Freightliner, then in 1976, these new trucks will 
cost Oregon truck buyers and additional $3,080,050 just for compli
ance with Secti.on 35-025 of the D.E.Q. regulation. This three 
mil Hon dollar figure represents increased capita 1 costs only and 
does not include increased operating costs, which we have shown 
will be nearly as high as the increased capital costs for certain 
types of trucking operations. 

D. COST IS ULTIMATELY PASSED ON TO THE CONSUMER 
It must be emphasized that increased costs of new equipment 

purchased by motor carriers and increased operational and maintenance 
costs are ultimately passed on to the consumer. These costs are not 
accompanied by increases in productivity, so the results are clear
ly inflationary. 

An effective statewide enforcement program (utilizing exist
ing personnel in the D.E.Q., Permits Section of the State High
way Division, and/or the State ,Highway Patrol) at the level we are 
petitioning for will drastically reduce the public complaints 
about truck noise without imposing undue economic penalty on the 
motor carrier or the public. 

E. FEDERAL PRE-EMPTION 
In the past, we have supported noise control regulations based 

upon both the level and time frame of the state of California. These 
regulations have been used as a model by the state of Oregon. Now,; 
however, the Federal Environmental Protection Agency has established 
noise emission standards for vehicles in-use by interstate motor 
carriers and has also proposed noise standards for new motor vehicles. 
The noise emissions of in-use vehicles having a gross combination 
weight rating in excess of 10,000 lbs. operated by motor carriers 
engaged in interstate commerce will, on October 15, 1975, be regulated 
by Federal Environmental Protection Agency Noise Emission Standard 
Part 202 of Title 40 of the Code of Federal Regulations. 
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Under Section 18(c)(l) of the Noise Control Act of 1972, 
the federal noise emission standards will pre-empt those of 

the states and their political subdivisions. After the effective 
date of the federal regulations, no state or political sub
division thereof may adopt or enforce any noise emission standard 

unless it is identical to the federal standard. 
The E.P.A. regulations for in-use vehicles engaged in inter

state commerce specifies a noise level of 86 dB(A) at 50 feet 

for 35 mph or less and 90 dB(A) for speeds greater than 35 mph. 
These are the same levels we seek, for in-use trucks, in our 
petition. It hardly seems reasonable for the state of Oregon 
to penalize truckers engaged in intrastate commerce to lower 
noise emission levels than those engaged in interstate commerce. 
This anomaly is corrected by our petition. 

We are further concerned that the Oregon 83 dB(A) noise level 
at 50 feet for new trucks in 1976 will result in Oregon having a 
substantially 1ower noise level requirement than most of the 
other states, as federal E.P.A. standards for new vehicles are 
not apt to be enacted by then because of serious deficiencies in 
their original proposal. This could result in the residents of 
the state of Oregon paying more for nearly everything they purchase 
to offset increased shipping costs as the truck operators must 

obtain an increase in freight design to comply with the 83 dB(A) 
noise level. 

F. The MOST IMPORTANT ASPECT OF NOISE CONTROL rs ENFORCEMENT 
Unless an effective program is implemented to enforce noise 

emission standards, we will continue to be faced with public 
pressure to have unrealistically stringent standards. Without 
strong local enforcement, there is continued public clamor for 
lower limits to solve the problem, while the vehicles most 
complained about already violate existing regulations. 

In summary, we believe that environmental improvement is possible, 

at lower total cost, by enforcement of petitioned-for noise levels. 
In view of the.marginal difference in sound levels impacting the 

public, we believe the cost to the residents of Oregon for noise 
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standards lower than we have petitioned for are grossly 
out of proportion to the benefits. We do not believe that 
Oregon can afford to squander resources to achieve a benefit 
that will be barely perceived, if at all, by the public who 
will ultimately have to pay for it. This pitfall is avoided 
at the sound levels petitioned for, levels which we believe 
will provide optimum public interest. 
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f!;;':fthl~ 
Director, Research ~evelopment 
Freightliner Corporation 
July 30, .1975 
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and no idea at all as to what he will be really up against if he is 
going to have to comply with federal or state or local regula
tions that are going to say: uYou can't make so much tire 
noise ... 

The problem that is confronting us with the interstate motor 
carrier regulations right now is what to do about this wide 
variety of tires; why are more than 1000 different truck tire 
trearls offered for sale; what does it mean to industry; and 
what should the government noise regulator do about it? The 
U.S. Department of Transportation (DOT) has been active in 
the field of tnick tire noise for four years trying to get some 
answers. Some pilot truck tire noise work had been done and 
was published iri the open literature by the General Motors 
C~rp. (2), ·and this information served as a basis for the DOT's 
research planning and for testing now under way by the tire 
manufacturers: 

TIRE TYPES TESTED 

Fig. 4 represents the kind of data the DOT' got from two 
summers ofsdlid testing of commercially available tires ac
quired, fion'lthe American Trucking Association's fleet tire 
banks. TheNational Bureau of Standards performed the tests, 
and details are published fr1 Refs. 3 and 4. This figure illus
trates the sourid level, as a funCtion Of speed, for four test tires 
on the rear ofa straight truck, coasting by the microphone 
50 ft to the side;.there is no engine noise at all. Rib A, which 
has only·circumferential grooves around it. is the control tire. 
It ·iS._a tire tha-t is sofnetimes used on the steering axles of 
lractor'trailers but is generally not found in regular highway 
sewice. A completely bald tire, that is, a new tire that was 
cast without any tread features, would probably illustrate a 
found level I or 2 dB lower than our control tire. 

The quietest tires are the so-called rib tires. These tires have 
treads that look like the kind of tread pattern that' you would 
run on the· ste-ering axle bf your automobile· and on the rear 
axle in the-·su:mmer.· The louder tires are called crossbars: 
'these are -tires that have aggressive Jug featu·res somewhat like 
snow tires. One can ·see that there is a cotisiderable difference 
in sound level between rib tires and crossbars, and; within the 
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class of the crossbars, there are appreciable differences be
tween brands. 

Finally, there is a recap; it is a tire that has pockets cast into 
the middle, ostensibly to give it traction. It is a very loud tire 
that is very tonal in nature. The persistence of the sound as it 
goes down the highway is"quite long, and it is not too sur
prising that it is called ''Singing Sam" in the trade. 

VARIABLES 

TIRE WEAR- One other problem we are confronted with in 
this· business· is that as the tires wear, the sound level increases. 
Fig. 5 is a cross'plot of some of our data to show the noise ef
fects as tires are worn in normal service. The data· points. on 
the right-hand end of the lines are for the new or newly re
treaded tire tread depth. As the tires wear, the tread depth, of 
course;;become·s less, and the sound level increases to a point; 
then it decreases, in mOst cases. Unhappily, the maximum 
noise occurs at about the half-worn point and, if one were to 
give a realistic-appraisal, one woUl'd say that most tires are half 
worn. At least tha:t is what must be taken into account in 
looking at regulatory approaches to the problem. 

On the right-hand side of Fig. 5, the tread patterns for the 
various tire types are illustrated. Two represe·ntative crossbars, 
a "sen1itraction" retread .and a rib tire, are shown by the 
"patch prints." The light areas are the pockets or the recesses 
in the tire tread. 

In trying to assess this problem of wear, we merely con~ 
nected data points for the several conditions of wear that were 
tested. We did not have the time or the resources to take 
those test tires and to wear them and test them sufficiently to 
obtain continuous curves,which would.positively determine 
where the real maximum noise occured. The manufacturers of 

. tires will have to do this. ' 
One of the problems in testing is that you cannot just take a 

tire and grind it down to simulate wear. Fig. 6, for example, 
pres.en ts data, from a new tire and a tire that is ground down. 

• 
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Regulatory Implications of 

Truck Tire Noise Studies 

William H. Close 
Office of Noise Abatement, U. S. Department of Transportation 

THIS PAPER is an attempt to make the case for tire noise 
re,gulation and to illustrate the implications of such regulations 
to tire users. Fig. I is a product of the 1971 California High
way Patrol noise survey (I)• reflecting the percentage of ve
hicles exceeding given A-weighted sound levels measured 50 ft 
to the side of the center lane of travel for a variety of vehicles 
at high and at low speeds. The quietest group of vehicles is 
automobiles travelling at speeds less than 35 mph, and the 
noisiest group is trucks at speeds in excess of 35 mph. In the 
middle are low speed trucks, high speed autos, and motor
cycles at all speeds. 

In the case of automobiles, we have a relatively quiet ma
chine when driven sensibly in the urban street situation. At . 
higher speeds, the auto engine noise increases some, and the 
tire noise increases appreciably, resulting in about an 8 dB 
translation of the distribution. The trucks are fairly noisy to 
~tart with but, as the speed is increased, the engine noise ac
tually does not increase; the increase in sound level shown in 
Fig. 1 is mainly attributable to tire noise. Motorcycles have 
light wheel loading and, hence, their noise illustrates very little 
speed dependency. 

•Numbers in parentheses designate References at end of 
paper. 

Based on the past research of the U.S. Department of Trans
portation, this paper is an attempt to make the case for tire 
noise regulation and to illustrate the implications of such regu
lations to tire users. The paper examines the effects of speed, 
load, tire tread type, road surface, and placement of tires on 
combination truck vehicles insofar as passby sound levels are 
concerned. A concluding table of expected roadside.sound 

EFFECT OF TIRES ON NOISE LEVEL 

Looking in more detail at truck tire noise, Fig. 2 illustrates 
the A-weighted sound level 50 ft to the side of a truck as it ac
celerates away from a stop light and accelerates to cruising 
speed, with the measurement taken theoretically always beside 
the vehicle as it accelerates. From idle, the engine revs up 
through the first gear step and continues to operate within 
300-400 rpm of the governed engine speed as it goes through 
the full gear box, in this case 12 gear steps, up to highway 
speed. Depending on the kind of tires that are used on this 18 
wheel tractor-trailer, we can get tire noise levels as shown 
which would be added to the rather constant engine noise. 
Only if the truck were run on all new rib tires would the tire 
noise level be low enough to keep from appreciably raising the 
overall vehicle sound level at speeds up to 60 rnph. 

Fig. 3 represents only a few of about a thousand different 
types of truck tires a user can select to put on his trucks. 
Many times this is the only kind of information the user has to 
select by, augmented perhaps by brochures that a salesman 
will bring in. Of course, the trucker very quickly begins to ac· 
cumulate some experience and feel for the reliability of the 
product and of the company that supplies it. But he really 
does not have much idea about. the tire noise that it generates 

levels based upon typical tire use indicates the potential re
strictions in .tire types that are inherent in presently proposed 
federal noise regulations on interstate motor carriers. It is 
concluded that as significant technological improvements are 
implemented in the design and regulation of truck engQie 
noise, more severe tire user requirements will follow in ,Order 
that tire noise keep pace with declining engine noise. 
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Fig. 5 - Effects of wear on truck tire noise (fow test tires on drive axle, 
truck coasting) 

The sound level really does not change that much as a result of 
the amount of grinding. One would have to know what the 
curvature of the half-worn or fully-worn tire is to begin to ap
proximate the sound.level by grinding the tire, and even then, 
there would be rather gross disparities in the points here. The 
only way a manufacturer, user, or regulator can obtain a fairly 
accurate idea of what is the actual variation in tire sound 
through the wear cycle is to take the tire out and put it in ac
tual fleet service, wear it, and test it. When you consider that 
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truck tires will last in some situations over I ;!5 ,000 miles, this 
is a lot of testing between long waiting periods to get the 
needed noise data. 

LOAD - One of the other variables that has to be considered 
in establishing roadside enforcement levels is what happens as 
the load on the truck is changed. Fig. 7 again shows the four 
test tires on the drive axle, quiet tires on the front, and a con-
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stant speed of 55 mph. This figure shows the increase in 
sound level which results from axle loading. At the low end is 
tho empty truck, and at the high end a typical legal 17 ,000-
18,000 lb load on the rear axle is represented. 

ROAD SURF ACE · One of the other questions is how much 
road surface affects the tire sound. The answer, in some cases, 
is quite a bit. Effort has been made to find the critical ~ariable 
in this case: the thing that could be used to describe the road 
surface and which would account for the interaction of the 
lire and road and show some sort of correlation with the noise 
output.· 

The principle argument today revolves around the crossbar. 
tires. From present data it can be said that they are generally 
unaffected by the road surface. At least they are not as sus
ceptible to change in sound level as a function of road sur
face as the other tread types. Hence, for crossbar tires, there 
appears to be no major predictable effect of road surface that 
is going to really get in the way of setting regulations. 

INTERPRETATION OF DATA 

Fig. 8 is representative of the kind of data that manufac
turers are going to have to generate to try to determine where 
they stand regarding government regulations and the kind of 
data that users are going to need to find out where they will 
stand in the future as to the products they buy and use. SAE 
has just established a test procedure (5) which searches for the 
maximum wear point and qualifies the sound level of the tire 
in much the same way as they were tested here, that is, a truck 
coast-by on a concrete surface, with the vehicle fully loaded. 
Fifty miles per hour was picked as the standard speed for the 
SAE JS? test procedure, and tnis chart, illustrating half-worn 
points, gives the sort of numbers that one can expect from 
such tests. The rib tires run in the 75-78 dB(A) range, and the 
crossbars go from 82 to 87 dB at 50 mph. All of the data pre
sented here have been acquired with fast meter response. The 
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Fig. 8 - Sound level as a function of speed for 
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Fig. 9 - Typical tire sound map 

comparable SAE J57 ratings would be at least l dB lower than 
the data presented here because of the different meter re
sponse settings. 

The proposition before us now is to try to analyze th0se tire 
data lo produce a meaningful strategy for reducing commu
nity noise. One of the things we decided to do in most of our 
tests was to acquire the data using an array of microphones 
perpendicular to the path of the vehicle so that by a retarded 
time analysis one could actually map out contours of the 
sound level for the coasting truck. Fig. 9, for example, is the 
sound contour plot for the pocket retread "Singing Sam" run· 
ning on an asphalt surface, a fairly rough surface, at 45 mph. 
The test tires are at the origin of the spatial grid. One can see 
how these contours spread out, and surprisingly enough, a very 
strong lobe exists to the front of the truck. The front and rear 
side lobes were much the same for the tires tested. Each tire 
also exhibited a lobe of noise back along the highway, but the 
pocket retread had by far the largest (or strongest) rear lobe 
along the roadway. 

The effort was made to try to put all of these data together 



Table 1 a Effects of Tire Noise Certification Levels at 50 Ft 
on Passby Sound Levels at 50 Ft 

4X2 4X2 6 x 4 
Single Double 4 x 2 Double 6X4 

Truck 4x2 6X4 Axle Axle Double Axle Double 
Configuration Straight Straight Trailer Trailer Bottom Trailer Bottom 

Gross weight, lb 27,000 45,000 45,000 59,000 73,000 73,000 73,000 

Certification 
Limlt, dB(A) 50 ft Passby Sound Level, db(A) 

18 88.0 89.0 88.S 
80 87.5 88.4 88.2 
82 88.8 90.3 89.3 
114 90.8 93.0 91.1 
86 89.9 91.7 92.1 
90 94.8 96.7 95.4 
95 98.3 101.2 98.6 

to postulate lhe values and ranges of sound levels that would 
be generated using the myriad of possible tire combinations on 
an 18 wheel tractor-semitrailer, a 24 wheel double bottom, 
etc., that are running on the highways today. Actual time 
history data like those shown in Fig. 10 were used for one set 
of test tires and superirnposed upon similar time histories for 
other tires which were offset in time to appropriately repre· 
sent the spacing of axles on the various vehicles of interest. 
The lime histories and an omnidirectional 86 db(A) engine 
noise source were added to arrive at predicted sound levels for 
the variety of trucks and !ruck combinations shown in Table I. 

The first truck configuration, called a 4 X 2 straight truck, 
has four axle ends, two of which were driven. There is, in this 
case, a steering axle with two tires in the front, a drive axle 
that is powered in the rear with four tires on that axle. A 6 X 
4 is a tandem drive axle truck. The 4 X 2 single axle trailer is a 
single-drive axle tractor with a single axle trailer, and so on. A 
double bollom is a combination of two trailers hooked behind 
tho tractor and incorporates a doily with a single axle between 
the two trailers. The total vehicle combination weight is 
shown on the table. The respective axle loads have been ad· 
justed to represent stable configurations within the typical 
state axle load limits. Tpe maximum sound levels anticipated 
to be measured 50 ft to the side of these configurations if they 
were running on the highway at 60 mph are shown in the 
column below the respective truck configurations. The varia
tions in sound level down each column are caused by the as
sumptions made regarding the tire types used on the drive 
axles and in some cases, the trailer axles of these vehicles. 
Simply stated, these assumptions are represented by the far 
left-hand column in terms of the A-weighted (fast response) 
sound level that would be produced by these drive axle tires 
at SO mph on the rear axle of a 4 X 2 straight truck loaded to 
the raled tire load and running on a semipolished concrete 
surface. In the first line across the columns, the quietest rib 
tires, that is, 78 dll(A) certification level, are being used all the 
way around on each of the configurations. One can see that 
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88.S 88.9 
89.6 89.5 
91.3 90.8 
91.8 91.5 
95.0 94.3 

100.4 101.8 

100 

60 

89.4 
88.9 
90.l 
92.2 
92.4 
96.4 

100.S 

89.4 
89.l 
89.1 
90.2 
91.4 
94.0 

101.7 

• NEW TIRES 
•AT 50 ITTT 
• NOMINAL SPEED 55NPH 
• ASPHALT SURFACE 

so . ._"'-_,__,__,_-'--'--'--'--'--'--'--" 
0 2 3. 4 5 6 1 8 9 10 II 12 

TIME, SECONDS 
Fig. 10 - Representative sound level time histories of truck tire noise 

the coasting tire sound coupled with an assumed 86 dB( A) en· 
gine noise contribution gives from 88 to 89.4 dB( A) antici
pated passby sound levels. 

As we go down through the noisier ribs, the sound levels go 
up a little bit, but not a great deal. As we get into the 82 
dB( A) certification level, which is the very bottom of the 
crossbars or maybe a little bit below the bottom of the cross· 
bars, we can see that we are up right on the 90 dB( A) total 
vehicle line which happens to be the proposed federal maxi
mum for high-speed operation of interstate motor carrier ve
hicles. (6) With 84 or 86 dB(A) certification levels, which are 
typical of a number of present crossbar tires. we are over the 
90 dB(A) level. If we are going to try to keep truck combina· 
!ions at a 90 dB(A) maximum noise level measured on the side 
of the road, the 50 mph, 4 test tire coast-by has to be main· 
talned at about 82 dB(A). Conversely, if we allow tires such as 
"Singing Sam" to be used (that is, 95 dll(A) certification 
level), there will be a range of very high sound levels that are 
very easily measured alongside of the freeway. 
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CONCLUSIONS 

The future need for tire noise research and control is going 
to be even greater than it is today because research by DOT 
and the industry is rapidly progressing toward technically and 
economically feasible low engine noise trucks. Thus, if we 
refer back to Fig. 2 and consider future rigs which will not 
make 86-88 dB(A) engine noise but perhaps 72-78 dB(A) en
gine noise, it is evident that our present alternative of using rib 
tires ls going to make tire noise dominant now at about 40 
mph. Therefore, ! think it is safe to say that regardless of how 
tire noise is regulated in the near tenn, ii is just going to be the 
first step In the process, and much more will need to follow. 
Al a September 1973 meeting in Williamsburg of the SAE Ve-· 
hlcle Research Institute (7), a commercial vehicle ·panel con
cluded that until commercial vehicle noise is reduced to levels 
near that of the noise generated by the other vehicles on the 
highway, that is automobiles, the public and publicly ap
pointed administrators are going to continue to pay very 
special attention to the heavy commercial vehicle and pay very 
special attention to increasingly stringent regulations to reduce 
the noise of these vehicles. This situation will continue to 
have significant implications for tire users and tire manufac
turers alike. 

I 
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This paper II 1ubject to revision, Statements and opinions 
advanced in papers or distussion ue the author's and are 
his responsibility, not the Society's; however, the paper has 
been edited by SAE ror uniform styling and format. Dis· 
cussion will be printed with the paper if it Is published 
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It is a pleasure to appear before the hearing panel today to discuss 

the technology, cost and other aspects of the standards proposed by the 

Environmental Protection Agency for noise emission limits applicable to 

new medium and heavy duty trucks distributed in commerce. 

In 1968 the then newly-created Department of Transportation realized 

the need to develop technological solutions to the problem of highway 

noise generated by trucks and began a deliberate program to satisfy that 

need. Since our initial pilot programs in tire noise research, the base 

of DOT research has expanded greatly. Tire noise research has expanded, 

research into the effectiveness of commercial mufflers has been completed, 

retrofit studies have been undertaken involving some 20 different vehicles, 

and the so-called Quiet Truck program is now nearing completion. These 

programs have produced an impressive array of new knowledge and have 

documented much information heretofore known but not demonstrated in 

practical vehicles. 

Uuring this period, the industry has also mounted significant efforts 

which ha11<• n•sulted in the availability of new product lines which aid 

the achieve.ment of lower noise levels for trucks. The Department of 

Transportation is optimistic that lower truck noise levels can be achieved 

based ~pon the technology now in hand. We endorse the thrust of the EPA 

proposed rulemaking and, as always, stand ready to provide assistance 

to the EPA in achieving quieter communities adjacent to our highways . 
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We wish to make specific information available at this time which 

pertains to points contained in the Notice of Proposed Rule Making and 

to provide some other information which we believe is pertinent. 

In the preamble of the notice, the discussion of cooling system noise 

is not consistent with the findings of our programs; for example, 

thermostatically7controlled radiator shutters are reported as noise 

reduction components, when in fact such shutters have repeatedly been 

shown to increase fan noise by 2dB or more when closed. We would suggest 

the elimination, not the installation of such shutters as the proper course 

to follow in reducing the noise of conunercial vehicles. 

In the same section, we suggest that many cooling systems generate 

noise levels in excess of BOdB(A) at 50 feet when tested in accordance 

with J366b procedures. As an example, every one of our Quiet Truck base

line vehicles exhibited cooling system noise levels in excess of BOdB(A). 

Based on tests o.f many different fans during the Quiet Truck program, 

we also take exception to the contention that fan noise can be reduced 

by using a slightly different fan model. These tests clearly indicated 

that when radiator air flow {or cooling) is held constant, a wide variety 

of test fans, including smoothly-molded, aerodynamically-contoured fans, 

all produce essentially the same noise level. Reduction of cooling 

system noise to 75dB(A) will require extensive modifications to the fan 

shroud, radiator-to-fan-to-engine spacing, etc. Reduction of cooling 

system noise to 65dB(A) at 50' under full engine speed conditions may be 

feasible only with uniquely large radiators applicable to some cab-over-
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engine trucks (not practical for conventional truck installations due 

to visibility considerations) with flow-thru engine enclosures. One of 

the quiet trucks with such a unique combination came close to, but did 

not reach the 65dB(A) fan level. 

The use of thermostatically-controlled fan clutches is alluded to in 

this section as a means to reduce fan noise to 65dB(A). Such fan clutches 

can eliminate fan noise for some 97% of the engine operating time (i.e., 

fan is not driven) and from 0 to 65dB another 2% of the time (i.e., 

fan driven at less than 1600 rpm). Thus, with thermostatically-controlled 

fans, this source of noise can be virtually eliminated 99% of the time. 

This fact is borne out by the results of DOT-sponsored tests of three 

fan clutch types in 24 different trucks. We believe these data to be a 

compelling argument in favor of a test procedure for these standards 

such that fan clutches are permitted to operate normally (i.e., disengaged) 

during testing and that normal cool-down procedures be permitted between 

tests. We feel that our program results fully justify the fan clutch 

from a noise standpoint and that the pay back in fuel economy resulting 

from such fan clutch usage helps to ease the cost burden of the proposed 

standards and to assist the national fuel conservation goals. In the 

DOT/EPA report on truck and bus fuel economy improvement, fan clutches 

are credited with u.p to 10% improvement in fuel economy and are highly 

recommended for use in future production trucks and buses. 

The discussion of exhaust systems (FR Page 38340, Col 2, d) also is not 

in keeping with our research experience. The statement that very few 

trucks need modification of shell noise to reach 83dB(A) overall noise 
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is not in keeping with the results obtained by International Harvester 

in its quiet truck program effort. i'Truck Noise, IV-D" is the most recent 

publication on this subject and it illustrates the dominance of shell 

noise (pipe shell 82dB(A), muffler ~hell 74dB{A)) as compared to gas 

discharge noise (discharge 76dB(A) ·and lea~:s 72dB(A)) in a typical 1972 

production vehicle. It is not likely that this vehicle or others using 

such 2-stroke engines could comply with an 83dB(A) limit without some 

modifications. 

Mufflers are available to reduce exhaust noise of all popular truck 

diesel engines to 75dB(A), including the 2-stroke engines, even 12-cylinder 

versions. In many cases this does not require dual mufflers, and in all 

cases can be achieved without use of series muffling according to at 

least one large supplier of diesel engine mufflers. Such exhaust system 

performance has not yet been demonstrated by horizontal or underframe 

systems, but the question of exhaust outlet height must always be raised 

in any discusssion of hfghway noise control strategy. We believe the 

EPA should consider carefully the technology, cost and benefit factors 

for each type of exhaust system. We offer below some of the considerations 

as we presently see them: 

l. Lower exhaust noise levels are achievable more easily with 

vertical systems: than with horizontal due to apparent image source 

enhancement of the horizontal underframe systems; 

2. Technology is more advanced for the vertical systems; thus 

significantly lower exhaust noise levels have been demonstrated with 

• 
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vertical components (consistently 75dB(A) or .lower), offering real 

incentives to "overkill" exhaust noise in meeting near term standards; 

3. Underframe exhausts discharge products of combustion into the 

air at levels aggravating occupants of the vehicle and others adjacent, 

particularly in urban traffic conditions; 

4. Underframe exhaust discharges also aggravate splash and spray 

visibility problems which are already severe under wet road passing 

cond it 1 ons ; 

5. Underframe exhaust systems with inherent low source height 

enhance the effectiveness of roadside barriers in reducing community 

noise levels. Roadside barrier costs savings over the next 8 years 

have been estimated to be $1/2 billion if barrier heights could be 
I 

lowered due to universal use of horizontal muffler and tail pipe systems. 

Moreover, additional sites would likely receive roadside barriers as a 

result of more favorable highway department and citizen response to 

lower height barriers or berms paralleling the highways; 

6. Underframe exhaust systems present difficult packaging problems 

for many heavy duty trucks; 

1. Test results indicate approximately 2dB higher noise radiated 

vertically by vertical systems which would impact highrise residents 

adjacent to highways. 

The Department of Transportation strongly urges the EPA to establish 

truck tire noise standards. We suggest that 50 mph coast-by tests of 

fully loaded, two-axle (six-tire) trucks, similar to SAE J57, but using 

• fast meter response, can be prescribed and that limiting noise values 

of 83dB(A) and 80dB(A) might well be established for tires manufactured 
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during the time periods in which trucka will be required to comply with 

those levels. The Department has made available data .and analyses 

supporting the above position. A full report is in preparation to 

addFess the matter more thoroughly. This will be forwarded to the EPA 

at the earliest possible dste to facilitate its efforts in tire noise 

regulation. Clear.ly, regulo.tions are needed to force usage of tires 

which are half as noisy, just as safe, and as economically acceptable 

as many that are in widespread use today. This effort should not be 

delayed, or relegated to a mere labelling exercise as suggested at 

the end of the tire noise discussion. 

On page 38341, item 5 Summary, the 75dB(A) level is purported to have 

been demonstrated by more than one truck. EPA should be more specific 

as to what trucks have demonstrated such low levels. In our Quiet 

Truck program, three contractors attempted to reach 75dB(A) but only 

one vehicle achieved such a level. We fully believe that 75dB(A) can 

be achieved, but we must caution that the means and costs developed 

to date apply only to a very. limited segment of the nation's truck 

production. 

There is a typographical error in paragraph "a" under the Summary. 

"68"dB(A) should read "86"dB(A). 

The discussion that follows in the Summary gives very little flavor 

of the difficulties that will be encountered by manufacturers in 

meeting the prescribed levels and tends to minimize the extent of 

engineering changes needed throughout a manufacturer's product line. 
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The statement that all trucks may reach 75dB(A) ia without baaia. 

While we believe that such a level may .be achievable and by our research 

have substantiated avenues leading to that end, we do not feel that 

sufficient information exists to make such confident predictions for all 

vehicles. 

Section V pertains to Applicability and specifically excludes buses 

from consideration because EPA feels that they are not major noise sources. 

Other vehicle subcategories which EPA has included, such as motor L nes, 

could in no way impact as many citizens as buses. The Department of 

Transportation takes the position that the approximately 44,000 school 

buses, 3,000 transit coaches, and 4,000 intercity coaches newly registered 

each year should be subject to the proposed standards. We see no fundamental 

difference in technology between trucks and buses, and can therefore see 

no reason to treat them separately simply because the· packaging of the 

engine is different in some cases. We further question the basis upon 

which the EPA contends that buses are not a major noise source and the 

basis for the assumed typical transit coach noise level of 73dB(A) at 

50 feet. Considering the fact that transit coaches are typically 

accelerating past any point on their route, considering the fact that 

the 2-stroke engines referred to in the preamble are almost exclusively 

used in such coaches, and considering the fact that transit coaches 

operate where population densities support such public transportation, 

it appears that such coaches should be included within the scope of 

these standards. Our retrofit studies with General Motors and Rohr 

Corporation (Flexible) indicate 83-86dB(A) sound levels for current 
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during the time periods in which truckl!I will be required to comply with 

those levels. The Department haa made available data .and analyses 

supporting the above position. A full report is in preparation to 

add~ess the matter more thoroughly. This will be forwarded to the EPA 

at the earliest possible date to facilitate its efforts in tire noise 

regulation. Clear.ly, regulations are needed to force usage of tires 

which are half as noisy, just as safe, and as economically acceptable 

as many that are in widespread use today. This effort should not be 

delayed, or relegated to a mere labelling exercise as suggested at 

the end of the tire noise discussion. 

On page 38341, item 5 Summary, the 75dB(A) level is purported to have 

been demonstrated by more than one truck. EPA should be more specific 

as to what trucks have demonstrated such low levels. In our Quiet 

Truck program, three contractors attempted to reach 75dB(A) but only 

one vehicle achieved such a level. We fully believe that 75dB(A) can 

be achieved, but we must caution that the means and costs developed 

to date apply only to a very. limited segment of the nation's truck 

production. 

There is a typographical error in paragraph "a" under the Summary. 

"68"dB(A) should read "86"dB(A). 

The discussion that follows in the Summary gives very little flavor 

of the difficulties that will be encountered by manufacturers in 

meeting the prescribed levels and tends to minimize the extent of 

engineering changes needed throughout a manufacturer's product line. 
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The statement that all trucks may reach 75dB (A) is without basis. 

While we believe that such a level may be achievable and by our research 

have substantiated avenues leading to that end, we do not feel that 

sufficient information exists to make such confident predictions for all 

vehicles. 

Section V pertains to Applicability and specifically e.xcludes buses 

from consideration becau.se EPA feels that they are not major noise sources. 

Other vehicle subcategories which EPA has included, such as motor L nes, 

could in no way impact as many citizens as buses. The Department of 

Transportation takes the position that the approximately 44,000 school 

buses, 3,000 transit coaches, and 4,000 intercity coaches newly registered 

each year should be subject to the proposed standards. We see no fundamental 

difference in technology between trucks and buses, and can therefore see 

no reason to treat them separately simply because the packaging of the 

engine is d!fferent in some cases. We further question the basis upon 

which the EPA contends that buses are not a major noise source and the 

basis for the assumed typical transit coach noise level of 73dB(A) at 

50 feet. Considering the fact that transit coaches are typically 

accelerating past any point on their route, considering the fact that 

the 2-stroke engines referred to in the preamble are almost exclusively 

used in such coaches, and considering the fact that transit coaches 

operate where population densities support such public. transportation, 

it appears that such coaches should be included within the scope of 

these standards. Our retrofit studies with General Motors and Rohr 

Corporation (Flexible) indicate 83-86dB(A) sound levels for current 
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production· transit coaches. Kits to reduce GM BV-71 powered coaches 

to 82dB(A) are tentatively priced at $555. Rohr has developed kits to 

lower the sound level of a 6V-71 powered coach to 77-BOdB(A). Prices 

are not yet available on this kit. Both kits use demand fan drives. 

Similarly, we question the exclusion of auxiliary or special purpose 

equipment such as refrigeration equipment, It would appear app·ropriate 

under the definitions of "truck" and "manufacturer" to define special 

purpose equipment in the same fashion as it is prescribed in the Interstate 

Motor Carrier Noise Standards, just issued by EPA. Specifically, we 

endorse the logic put forth by EPA that separates regulated from 

unregulated special purpose or auxiliary equipment depending upon whether 

or not it is normally operated at speeds in excess of 5 mph. Such a 

definition includes refrigerator units, air conditioners and the like 

as regulated equipment. We endorse the inclusion of such equipment within 

the bounds of the proposed standards, 

We are also concerned with the methods which EPA has used to estimate 

potential benefits which should result from these proposed standards. 

We have had the advantage of reviewing the Transportation Research Board 

Design Guide (HRBDG) cited by EPA as its source for much of the input 

data for its benefit predictions. Most of those concerned with. this 

proposed standard have not had access to these privileged data. During 

earlier reviews of the EPA Background Document for this proposed standard, 

we advised EPA that the HRBDG data appeared to be in error, or was based 

on unspecified assumptions which appeared to be in error. As a matter of 

fact, those data have been revised by the Highway Research Board, but 

I 
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have not been released for unlimited use. In general, the nominal truck 

noise levels used in the EPA analysis were based upon engine exhaust and 

fan noise levels for highway operation which were higher than the J366 

test ·levels. Since the J366 test procedure is designed to maximize 

engine-related noise levels, and "nominal" highway operating conditions 

would not entail full throttle or governed-speed o~eration, our data 

indicate that engine-related highway noise levels should be at least 

2 dB lower than J366 levels, rather than higher. The EPA-assumed noise 

levels appear, therefore, to be about 5 dB high compared with our 

information. Hore importantly, in assessing the potential benefits 

for the EPA Background Document, a noise level of 77dB(A) at 50 feet 

is assumed for tire noise at highway speeds. Such a level is not 
I 

attainable for any tires known today, or currently foreseen for "nominal" 

speed, load, road surface, or wear conditions. 

We have attempted to·reconstruct the EPA's benefit analysis, in order to 

understand the logic being applied by EPA in its decision-making on this 

proposed standard. We were sufficiently successful in duplicating the 

EPA benefit results; using the HRBDG data as cited by EPA, that we can 

make several points· regarding the potential benefits obtainable from 

these standards. First, the claimed benefits in the EPA Background 

Document are actually derived from the following four separate actions: 

1. Implementation of the new Interstate Motor Carrier Noise 

Emission Standards; 

2. Progressively lower new automobile noise emission standards, 

effectively and uniformly enforced by state and local governments; 
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3. Tire noise standards, yielding low noise levels beyond thos" 

now achievable through known technology; and 

4. The proposed new truck standards. 

In order to Separate the potential benefits from these proposed standards, 

we perform~d a series of calculations, both to duplicate the EPA's results, 

and to represent our best estimates of potential benefits emanating 

from each part of the overall highway noise reduction strategy. Tire 

noise levels were based on measurements selected from the DOT/NBS 

Wallops Island tests. Engine-related noise levels were assumed to be 

2 dB lower than the new product level, reflecting the real-life condition 

that less than full power is required in highway operation, and the mean

energy noise level for a population of trucks should be below the 

regulated level. Automobile noise levels were taken from the HRBDG 

document, cited by the EPA. More specifically, the following values 

of mean-energy noise level were used: 

a. Crossbar tire noise, heavy-duty truck @ SS MPH @ SO' 88dB(A} 

@ 27 MPH 77 

medium-duty @ 27 MPH 73 

All-rib tire noise, heavy-duty truck @ SS MPH @ so• 81 

@ 27 MPH 72 

medium-duty @ 27 MPH 67 

b. Engine-related noise, 2 dB below new product regulated level, 

or J366 test level. 
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c. Passenger· automobiles and light-duty vehicles 

currently @ 55 MPH @ 50' 77. 4 dB(A) 

@ 27 MPH 75.8 

by 1985 @ 55 MPH @ 50' 73.5 

@ 27 MPH 61.5 

Figure l displays our duplication of the results indicated in the EPA 

Background Document for. the freeway model, using the EPA assumption, 

insofar as we could find them. The assumed implementation of the 

Interstate Motor Carrier Noise Emission Standards and the assumed 4 dB 

reduction in automobile noise levels should produce a mean-energy 

community noise reduction of 1.1 dB by the year 2000. Assumption of the 

very low tire noise level of 77 dB (A) ~55 MPH @ 50' , and regulation of 

medium and heavy duty truck noise levels to 83 dB(A) @ 50' should provide 

an additional 3.5 dB reduction; truck noise level of 80 .dB(A) should 

reduce noise levels by 4.5 dB, and truck noise leveY regulations of 

75 dB(A) should reduce noise levels by 5.5 dB according to the input 

assumptions made by the EPA. 

Figure 2 presen.ts a comparable plot of our calculations of potential 

benefit, using the assumptions defined above. If conventional crossbar 

tires are permi t'ted, community noise level reductions of 0. 2, 0. 5, and 

O. 7 dB should be achieved from regulated new product truck noise levels 

of 83, 80, and 75dB(A), respectively. If, however, regulations are 

promulgated which limit sales to new tires which possess noise characteristics 

similar to present rib tire~ the reductions in freeway community noise 
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levels deriving from the proposed truck standards are 3.5, 4.1, and 

4.6 dB, respectively. Similar data are displayed in Figure 3 for the 

urban model, as defined in the EPA Background Document, using our 

assumptions defined above. Here, the influence of quieter rib tires is 

not as dramatic as in the freeway model, but tire regulation is st.ill 

an important factor in the potential benefits to be derived from any 

truck noise regulation. 

We point to'the essential nature of eE1ch part of the noise reduction 

strategy discussed by the EPA rather than diminishing the value of 

these proposed standards in the overall scheme of things. We feel very 

strongly that those elements of the strategy not yet in place must be 

vigorously pursued. We are concerned, however, lest the benefits of 

these future actions be erroneously assigned to the present proposal 

hence diminishing the incentive to complete the regulatory strategy. 

The estimated costs per vehicle for heavy duty diesel trucks appear 

to be somewhat lower than our Quiet Truck Program contractor estimates 

for noise levels not so low. Specifically, our contractors have sub-

mitted information on costs and levels as follows: 
' 

Contractor J366 Level Est. Cost 

Freight liner Corp. 72~74dB(A) $1400 

International Harvester 78dB(A) $1390 
BOdB(A) $ 516 

White Motors 77-79dB(A) $1307 
79-BldB(A) $ 260 

It should be evident that a manufacturer would have to 

design to a level· at least 2dB lower than the Standard to ensure that 
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pr.oduction vehicles will comply with the standard. The total cost 

impact of the proposed regulations can not be established by this 

documentation since the spread of production is not known and the 

adjustment for cost versus design level thus cannot be made. 

The cost estimates put forward in t~e NPRM and the background document 

therefore appear to be quite low or are based on some undisclosed 

source which differs from the above. 

We would suggest that it is premature to set a level of 75dB(A) when 

so little information exists upon which impacts can be estimated. As 

previously stated, only one of three attempts to meet 75dB(A) was 

successful in our Quiet Truck Program. Since evidence is not available 
' 

as to other successful efforts to build a heavy duty diesel truck at 

75dB(A), with necessary production and test tolerances, we suggest that 

EPA reconsider setting this stringent level require~ent until more data 

are acquired at the intermediate levels and other vehicular noise 

sources are brought under control e.g. buses, tires, and auxiliary 

equipment. 

The enforcement procedures set forth are causing extreme concern to 

the manufacturers of commercial vehicles. While procedures of the 

type proposed may be appropriate for enforcement of exhaust emission 

standards directed at large manufacturers of standardized products, e.g. 

passenger cars or production runs of basic diesel engines; they appear 

inappropriate for small manufacturers of highly individualistic products 

such as heavy trucks. 
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We suggest that EPA consider ,enfox:cement provisions similar to thoa,• 

followed by the National Highway Traffic Safety Administration. Such 

procedures place the responsibility for assuring compliance of all 

products squarely on the manufacturers. Spot checks by EPA which 

detect non-compliance ,w~uld be followed by appropriate recall or other 

penalty provisions. 

Finally, we would sugg~st that the EPA, place manufacturers and users 

on notice that rulemaking wf 11 be pursu~d which would require trucks 

and buses subject to these regulations to comply with stationary run 

up test levels of no more than 3 or 4\!B higher than .the. new product 

regulated level. 

Such regulations should be. promulgated under authority of Section 18 

of the Noise Control Act amending. the Interst:ate Motor Ca.rrier Noise 

Emission Standards •. This, of course, would assure proper maintenance 

of. the noise abatement. devices placed .on new trucks subject to these 

regulations. 

., 
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ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET • PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item H, August 22, 1975 EQC Meeting 

Consideration of Adoption of Proposed Revisions and 
Additions to Administrative Rules Governing Subsurface 
and Alternative Sjsteins of Sewage Disposal Including 
Nonwater-Carried Waste Disposal Facilities · 

Background 

After a series of statewide public hearings the main portion of 
the present rules pertaining to subsurface sewage and nonwater-carried 
waste disposal was adopted by the Commission in January 1974. l\t the 
1974 Special Session of the Legislature certain changes in the law 
were made which required amendments and additions to the rules .. The 
latter were adopted by the Commission in March 1974 and pertained to 
increased fees and to county appeals boards. In June and September 
1974 further amendments pertaining to prior approvals and specifications 
for pipe materials were adopted. 

ft.t the statewide public hearings held by the Department late in 
1973 much conflicting testimony had been received regarding the proposed 
rules. As a consequence the Director in March 1974 appointed a 16-member 
Citizens' Task Force to make an extensive study of the subject for the 
purpose of helping to resolve the conflicts and to develop a more 
equitable and workable set of rules. 

After several months of study and numerous public hearinqs throughout 
the state the Committee developed recommended revisions and additions 
to the rules which were subjected to public review and comment at a public 
hearing held in Portland on May 21, 1975. They were then given pre
liminary consideration by the Commission at its meeting in Salem on 
May 23, 1975, at which time, except for extending by two months the 
deadlines pertaining to prior approvals, action on the Committee's 
proposed amendments was deferred until a later meeting of the Commission. 
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In the meantime several additional changes were made by the 
1975 Legislative Assembly in the laws governing sewage disposal. Two 
of the bills which were enacted, namely, SB 297 (Chapter 167, 0.L. 1975) 
and SB 34 (Chapter 309, O.L. 1975) authorized and mandated certain 
significant changes in the rules. Pursuant to the provisions of those 
bills temporary rules were adopted by the Commission on June 27 and 
July 10, 1975 pertaining to increased fees, granting of variances, 
regional differences, certain set back requirements and transfer of 
prior approval permits. 

SB 297 specifically mandates that the Commission by September 1, 1975 
adopt rules which prescribe minimum requirements for the design and 
construction of alternative sewage and gray water waste disposal systems 
and which allow the use of alternative systems and component materials. 
Pursuant to this requirement the Department staff with the assistance 
of the Citizens' Task Force, agreement counties personnel and others 
has drafted proposed rules governing alternative and gray water waste 
disposal systems or facilities, mechanical oxidation treatment plants, and 
experimental systems. These proposed rules together with other proposals 
and the revisions previously recommended by the Citizens' Task Force 
were the subject of public hearings held before DEQ hearings officers 
during the period of August 4 to 7, 1975 in Bend, Coos Bay, Grants Pass, 
Medford, Pendleton, Roseburg, Salem and Tillamook. Those hearings involved 
14 separate sessions. A summary of the testimony received at those 
hearings is contained in the attached hearings officer's report. An 
evaluation by the DEQ staff of the testimony received is also attached. 

Discussion 

The testimony received at the August 4-7 hearings has been thoroughly 
reviewed' by the Department and as a result it is proposed that many of 
the changes suggested by the witnesses be incorporated into the amendments 
and additions being considered at this meeting for adoption by the 
Commission. Attachment A contains the further changes which are re
commended for consideration by the Commission. Those changes which are 
recommended as a result of public testimony received at the hearings or 
in letters to the Department are marked with an asterisk. 

The recommendations of the Citizens' Task Force which were previously 
considered but not acted on by the Commission on May 23, 1975 are included 
in the proposal to be considered for adoption at today's meeting. 

The section on definitions (Section 71-010) has been considerably 
expanded to include all significant terms used in the proposed rules. In 
addition, several new diagrams have been added to illustrate certain 
definitions. 

Sections 71-011, 71-012, 71-013, 71-016, 71-017 and 71-018 were 
drafted and are recommended by the Department's Legal Counsel to 
facilitate enforcement. 
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Section 71-027 prescribes standards for the design and installation 
of aerobic sewage treatment (mechanical oxidation) facilities which, if 
approved by the Commission, will permit the use of such facilities as a 
part of subsurface or alternative sewage disposal systems. The original 
draft of these particular standards has been revised to include certain 
changes proposed by witnesses at the public hearings or in correspondence. 

Pursuant to the requirements of SB 297 (Chapter 167, O.L. 1975) 
standards for gray water waste disposal facilities are prescribed in 
subsection 71-030 (5) and Appendix D, and standards for alternative 
sewage disposal systems are prescribed in section 71-037. In addition 
to the latter, provisions are set forth in Subdivision 4 (sections 74-005, 
74-015 and 74-020) for the use of experimental facilities, such as 
mounded disposal beds and evapotranspiration systems. 

The previous rules pertaining to county appeals boards are to be 
replaced by rules governing the granting of variances because the statute 
authorizing county appeals boards was repealed by the 1975 Legislature. 

The rules governing the granting of variances are presently in effect 
as temporary rules adopted on July 10, 1975. The Geographic Region Rule A 
(subsection 71-030 (8)) is also in effect as a temporary rule adopted on 
the same date. 

Conclusions 

1. The proposed rev1s1ons and additions, including those contained in 
Attachment A, to the administrative rules governing subsurface and 
alternative sewage disposal systems and nonwater-carried waste 
disposal facilities are based on the recommendations of the 
Citizens' Task Force after more than a year of intensive study, the 
recommendations of the Department's consultants, Brown and Caldwell, 
as contained in their April 1975 report "An Evaluation of Alternatives 
for On-Site Sewage Treatment and Disposal", the testimony of witnesses 
received at public hearings held throughout the state and from other 
individuals, and the recommendations of representatives of agreement 
counties as well as the Department's own professional staff and 
other experts in the field of sewage disposal. 

2. To meet the requirements of SB 297 (Chapter 167, 0.L. 1975) it is 
necessary that standards for the design and installation of alternative 
sewage disposal systems and gray water waste disposal facilities be 
adopted at this meeting as temporary rules so that they will be in 
effect by the statutory deadline of September 1, 1975. 

3. Failure to act promptly in the adoption of the proposed revisions and 
additions will result in serious prejudice to the public interest or 
the interest of parties concerned for the specific reasons that it 
would delay development of certain properties and correction of 
certain failing existing sewage disposal facilities thereby causing 
economic losses and continuation of health hazards and nuisance 
conditions. 
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Recommendation 

It is the Director's recommendation that the Commission: 

(l) Enter a finding that failure to act promptly in this matter 
will result in serious prejudice to the public interest 
or the interest of parties concerned for the specific reasons 
stated above. 

(2) Adopt as temporary rules to be filed promptly with the 
Secretary of State to become effective September 1, 1975 
and as permanent rules to continue in effect after being 
published by the Secretary of State the Proposed Revisions 
to Oregon Administrative Rules Chapter 340, Division 7 
Subsurface and Alternative Sewage Disposal, dated August 1975 
and subjected to public review and comment at public hearings 
held August 4-7, 1975, including the further revisions and 
additions contained in Attachment A of this staff report. 

KHS:mm 
Attachments (3) 

5 
LOREN KRAMER 
Director 

Recommended Changes to August 1975 Draft of Proposed 
Revisions to Oregon Administrative Rules Chapter 340, 
D.ivision 7 Subsurface and Alternative Sewage Disposal. 
Hearings Officer Report. 
Staff Evaluation of Testimony Received. 



Attachment A 

RECOMMENDED CHANGES TO 

August 1975 Draft of Proposed Revisions to Oregon Administrative 
Rules Chapter 3'!_0, Division 7 Subsurface ~and Alternative Sewage Disposal 

1. Page 3, section 71-010, subsection (14); line 2, after "percent" insert 
"or more". 

2. Page 4, section 71-010, subsection (18), line 1, delete "type of". 

3. Page 15, section 71-010, subsection (93), line 2 1 after "and" insert 11 above". 

4.* Page 16, at top of right hand column of Table 1 insert "Millimeters". 

5.* Page 27, replace Diagram 6 with revised drawing to comply with revisions 
made on pages 41 and 42. 

6. Page 30, section 71-013, in subsection (1), lines 2 and 4, subsection (2), 
line 6, and subsection (4), lines 2 and 4, after 11 subsurface 11 insert 
11 or alternative11

• 

7. Page 30, section 71-013, subsection (5), line 2 1 after 11 expanded 11 insert 
"subsurface or alternative", and before the period in line 4 insert a comma 
and "provided, however, that this subsection shall not prohibit the issuance 
of a permit to repair a failing subsurface or alternative sewage disposal 
system". 

8.* Page 34, section 71-016, subsection (1), line 2, delete "trailer" and insert 
"recreation vehicle"; in line 3, after "subsurface" insert "or alternative"; 
and in line 4, after the period insert "This requirement shall not pertain to 
the connection of any mobile home or recreation vehicle to an existing subsurface 
or alternative sewage disposal system serving a mobile home park or recreation 
park operated by a public entity or under a valid license or certificate issued 
by the State Health Division or Department of Commerce." 

9. Page 35, section 71-016, subsection (4) (b) (ii) (B), line 1, delete "failure" 
and insert "repair"e 

10. Page 35, section 71-016, subsection (5), line 2, and subsection (6), line 1, 
after 11 subsurface 11 insert "or alternative". 

11.* Page 37, section 71-018, subsection (4), line 3, after the comma insert 
"unless otherwise authorized by the Department,". 

12.* Page 41, section 71-020, subsection (2), line 3, after the colon insert 
"(see footnote l)". 

13. * Page 41, section 71-020, subsection (2) (c), line 3, column 1, delete "5" 
and insert "2 011 e 



14.* Page 42, section 71-020, subsection (2), footnote 1, line 2, delete 
"Department or contracting agent" and insert "Director or authorized 
representative". 

15.* Page 42, section 71-020, subsection (2), footnote 2, delete all of lines 
1, 2 and 3; in line 4 delete "facility as possible."; in line 6, after the 
period insert 11 However, a curtain drain shall be used only on ground with 
a minimum slope of five (5) percent, and shall be located at least twenty 
(20) feet up-gradient from the nearest disposal area and at least fifty 
(50) feet down-gradient from any other disposal area or potential disposal 
area." 

16.* Page 42, section 71-020, subsection (2), footnote 4, lines 1 and 2, delete 
"Sections 167 and 168 of Chapter 835, Oregon Laws 1973" and insert "ORS 
448.205". 

17.* Page 47, section 71-027, subsection (2), line 1, delete "both" and insert 
"either a 11

, delete "and" and insert "or an", and delete "systems" and 
insert "system". 

18.* Page 47, section 71-027, subsection 3, lines 2 and 4, delete 11 600" and 
insert 11 500". 

19.* Page 47, section 71-027, subsection 7, line 7, after "responsibility" 
insert a comma and 11 or unless other arrangements meeting the approval of 
the Director have been made which will insure continuous and adequate 
operation and maintenance of the facility and disposal system". 

20.* Page 49, section 71-030, subsection (1) (c), line 6, after the period insert 
"Diagram 7A shows acceptable design where such water table will be five (5) 
feet or more but less than five and one-half (5 1/2) feet below the surface 
of the ground." 

21. Page 49, section 71-030, subsection (1) (c) (A), line 1, delete "lateraly" 
and insert "laterally". 

22. Page 50, section 71-030, subsection (1) (d), line 2, after "inches" insert 
"below the surface of the ground 11

• 

23.* Page 50, section 71-030, subsection (1) (e), line 1, delete "Slopes exceeding 
these maximums" and insert "Slope-depth relationship exceeds these values 11

, 

and in the same subsection delete all of paragraphs (A) and (B) and insert 
the following graph showing the slope-depth relationship. 
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24,• Page so, section 71-030, subsection (1) (f), after line 5 insert "Diagram 
7A shows acceptable design where coarse grain material is thirty (30) 
or more inches but less than thirty-six (36) inches below the natural 
ground surfacee" 

25.·• Page 52, section 71-030, subsection (2), in line 10 delete "Any permit 
proposed to be issued under these", and in the same subsection delete all 
of lines 11 and 12. 
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26.* 

27. 

\' 
I 

,/ 
Page 54, section 71-030,, subsection (4) (e) (A) (ii), line 3, ~elete "either", 
and after "paper" delet¢ "or" and insert a comma; and in lfne 4 of the 
same subsection before t.p.e period insert "or other materi'7i1s approved by 
the Department". \ / 

I I 
\ I 

Page 54, section 71-030, imbsection (4) (e) (A) (iii), lin<f 1, delete 
"Vitrified". ' / 

/ 
28.* Page 57, section 71-030, sul;>section (7) (b), line 4, delete "In no such 

case shall" and insert "Whe!:e feasible,"; in the sami1 line after "repair" 
insert 11 shall11

; and in line 5 of the same subsection delete "less than 11 

and insert "at least". // 

' J 29. Page 59, s.ection 71-030, subsection (8) (a), in lii\e 3 of paragraph (B) and 

30. 

line 2 of paragraph (D) delet~ "(a)" and insert f (A)", and in line 4 
of paragraph (D) delete "7A" a:1.nd insert "7B". / 

I I . I 

Page 60, section 71-030, subseqtion (8), in th~, heading delete "7A 11 and 
/ 

/ 
insert 11 7B". 

\ 
\ 

31.* Page 67, section 71-037, subsection (1) (a),iin .line 1 of paragraph (A) 
after "evapol:-ation 11 insert 11pote

1

htial"; in /~ine 3 of paragraph (A) delete 
"any" ana insert "all" and in th~ same lin~ delete "time 11 and insert 

'( ,, 
"times"; in line 1 of paragraph (',~) after/ "Sufficient" insert "land" and 
in the same line delete "the pond\will b~"; delete line 2 of paragraph (C) 
and in line 3 delete "ing or poss~ble fJture residence" and insert "no 
existing or possible future reside\1ce o/ill be located within three hundred 
(300) feet of the pond. To insure\col\lpliance with this requirement the 
applicant shall either own or have \co/1trol of record over the land to be 
occupied by the pond plus the area ~xtending three hundred (300) feet in 
all directions beyond the pond"; and' in the same subsection delete paragraph (D). 

/\ 
32. Page 68, section 71-037, subsectiotl \1) (b), in paragraph (D) after the last 

I 

sentence insert "To control soil eroS·ion vegetation shall be established on 
the outer face, the top of the enihankiitent, and the inner face down to the I , 
high water line." · 1 

I 
! 

33.* Page 69, section 71-037, subse¢tion (3),(a) (B) (ii), delete lines 2, 3 and 4, 
and insert "or occasional use ):acilitie·s such as county fairs and rodeos. 
Unless otherwise authorized by the Depa~tment the average daily flow of 
sewage to be handled shall not be more t.han 200 gallons." 

i 

34. Page 71, section 71-040, s'\bsection (1) (d), line 6, delete "Unslope" and 
insert 11 Upslope". 

35.* Page 78, Appendix A, section III. B., lin~ 1, before "and 11 insert "fiberglass,". 
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26,* Page 54, section 71-030, subsection (4) (e) (A) (ii), line 3, delete "either", 
and after "paper" delete "or" and insert a comma; and in line 4 of the 
same subsection before the period insert "or other materials approved by 
the Department"~ 

27. Page 54, section 71-030, subsection (4) (e) (A) (iii), line 1, delete 
"Vitrified". 

28.* Page 57, section 71-030, subsection (7) (b), line 4, delete "In no such 
case shall" and insert "Where feasible, 11 1 in the same line after "repair" 
insert "shall"; and in line 5 of the same subsection delete "less than 11 

and insert "at least". 

29. Page 59, section 71-030, subsection (8) (a), in line 3 of paragraph (B) and 
line 2 of paragraph (D) delete "(a)" and insert "(A)", and in line 4 
of paragraph (D) delete "7A" and insert "7B". 

30. Page 60, section 71-030, subsection (8), in the heading delete "7A" and 
insert 11 7B". 

31.* Page 67, section 71-037, subsection (1) (a), in line 1 of paragraph (A) 
after "evaporation" insert "potential"; in line 3 of paragraph (A) delete 
"any" and insert "all" and in the same line delete "time" and insert 
"times"; in line 1 of paragraph (C) after "Sufficient 11 insert "land" and 
in the same line delete "the pond will be"; delete line 2 of paragraph (C) 
and in line 3 delete "ing or possible future residence" and insert "no 
existing or possible future residence will be located within three hundred 
(300) feet of the pond. To insure compliance with this requirement the 
applicant shall either own or have control of record over the land to be 
occupied by the pond plus the area extending three hundred (300) feet in 
all directions beyond the pond"; and in the same subsection delete paragraph (D). 

32. Page 68, section 71-037, subsection (1) (b), in paragraph (D) after the last 
sentence insert "To control soil erosion vegetation shall be established on 
the outer face, the top of the embankment, and the inner face down to the 
high water line." 

33.* Page 69, section 71-037, subsection (3) (a) (B) (ii), delete lines 2, 3 and 4, 
and insert 11 or occasional use facilities such as county fairs and rodeos. 
Unless otherwise authorized by the Department the average daily flow of 
sewage to be handled shall not be more than 200 gallons." 

34. Page 71, section 71-040, subsection (1) (d), line 6 1 delete "Unslope" and 
insert "Upslope". 

35.* Page 78, Appendix A, section III. B., line 1, before "and" insert "fiberglass,". 
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36.* Page 83, Appendix B, section II. A. 1 .. , line 2, after "sphere" delete 
"and" and insert a comma, and in line 3 of the same section before the 
period insert a comma and "and shall be equipped with closed frame motors 
and switches". 

37 .. Page 87, Appendix D, in line 2 of the title, after "Disposal" insert "Sumps". 

38. Page 93 1 Appendix E, section II, line 1, after "PIPE" insert "AND FITTINGS"; 
and in line 2, after 11 Pipe 11 insert "and Fittings". 

39.* Page 94, Appendix E, section II. A., after line 1 insert a new subsection 3 
to read as follows: 

"3. Polyvinyl chloride (PVC) distribution and header pipe and fittings 
shall meet ASTM (American Society for Testing and Materials) Designation 
D2729-72, which is specified as Appendix O and by this reference made a 
part of these regulations, Pipe and fittings shall pass a deflection test 
withstanding three hundred-fifty (350) pounds per foot without cracking 
or collapsing by using the method found in ASTM 2412. Markings shall meet 
requirements established in ASTM 2729, subsections 9.1.1., 9.1.2. and 
9.1.4. Each manufacturer of polyvinyl chloride pipe shall state, in 
writing, to the Department that he certifies that pipe and fittings to be 
distributed for use in absorption facilities within the State of Oregon 
will comply with all requirements of this section." 

40. Page 94, Appendix E, line 2, delete "3" and insert "4 11 and after "The" delete 
11 two 11 and insert "three". 

41. Page 94, Appendix E, section II. c., line 1, delete "Vitrified". 

42. Page 103, section 72-015, subsection (1), line 9, delete "Connection 
Permit" and "$25". 

43.* Page 104, section 72-015, subsection (4), line 7, after 11 Marion, 11 insert 
"Polk,". 

44. Page 108, section 73-025, line 1, delete "VARIANCE CRITERIA." 

45.* Page 109, section 73-025, after subsection (8) insert a new subsection 9 
to read as follows: "(9) Minimum depths to restrictive or impervious 
layers for given slopes are less than those allowed in OAR 71-030 (1) (e) ." 

46.* Page 112, section 74-015, subsection (1), line 7, after the period insert 
"If the proposed facility is determined to be ineligible the application 
shall be denied. 11 

47.* Page 112, section 74-015, delete subsection (4). 

48. Page 113, line 1, delete 11 (5)" and insert "(4) 11
, and in line 5 delete 

11 (6)" and insert "(5) " .. 

-5-



49.* After Appendix N insert as Appendix O the ASTM Designation: D2729-72, 
Standard Specification for Poly (Vinyl Chloride) (PVC) Sewer Pipe and 
Fittings. (5 pages) 

Note: The items listed above which are marked with an asterisk (*) are 
changes based on comments or suggestions made by witnesses at 
the hearings on August 4-7, 1975 or in letters to the Department. 
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ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET • PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

ROBERT W. STRAUB 
GOVERNOR 

JOE B. RICHARDS 
Chairman, Eugene 

GRACE S. PHINNEY 
Corvallis 

JACKLYN l. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

To: Environmental Quality Commission 

From: Hearing Officer 

Subject: Hearing Report: Subsurface Sewage and Alternate Systems Rules 

During the week of August 4, Regional Administrators of the 
Department conducted public hearings (preceded by requisite notice for 
rule adoption pursuant to ORS Chapter 183) in Bend, Coos Bay, Grants 
Pass, Medford, Pendleton, Roseburg, Salem and Tillamook. The hearings 
v1ere to e 1 i cit pub 1 i c comment on the Department's Proposed Revis i ans to 
Oregon Administrative Rules Chapter 340, Division 7: Subsurface and 
Alternative Sewage Disposal. Listed on Attachment A are those who gave 
testimony. Listed on Attachment B is approximate attendance. Set forth 
below is the substance of testimony given. It is arranged by reference to 
the section of the proposal to which it refers. 

Fortunately, there was considerable testimony of value, presented by 
witnesses who had obviously studied the proposal at great length. Staff 
was able to clarify many doubts about the proposal. It is felt that the 
hearings were well worthwhile. 

TESTIMONY 

Genera 1 

The Department should not revoke permits based on prior approvals 
as was done in Jackson County (Anuerson). The rules are not appropriate 
to Oregon's Coastal Region with its differing conditions (Bailey). 

The rules are too permissive, particularly if it is the intent, 
through regional differences to relax groundwater separation requirements 
in areas of high groundwater. A report on Crater Lake was cited as 
illustrative (Barnes). 
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The Commission is to be commended for conducting statewide hearings. 
Question a11d answer periods have been very helpful. Maximum technical 
assistance is desirable to implement the added flexibility in the rules 
(Bonebrake). 

The Department has ignored public comment on the rules (Burton). 

The Department should not injure those using disposal wells by 
attempting to phase out their use. (Fix, Hereford) 

The rules are too restrictive of independent judgement by sanitarians 
in the field. (Glover, Langley) 

The rules regarding groundwater separation, as applied in the LaPine 
Area, result in inconsistency of administration and loss of citizen 
confidence in the ru 1 es. (Lang 1 ey) 

Added diagrams and graphs are well done and extremely helpful. (Maurer) 

If sewage is not visible on the ground, a system should be deemed to 
work properly. (O'Neill) 

The Department should license firms to sell and service alternate 
systems in Oregon. More travel by staff is needed to examine installed 
alternate systems in other jurisdictions . The rules and the Brown and 
Caldwell Report do not allow sufficient alternatives to water carried 
systems. (\~i lson) 

71-010 

This section should include definitions for ''bedrock,'' ''substratum,'' 
and ''occasional use facilities." (Adams) 

71-010(18) refers to Diagram 6 which illustrates the maximum depth 
permissible for a curtain drain (Footnote 2 on page 42). This should be 
changed to increase the minimum distance from disposal trench to curtain 
drain from 5 to 15 feet. Also, the curtain drain should be at least 6 
inches deeper than the disposal trench and preferably below the impervious 
or restrictive ·1ayer. These requirements would insure that the drain will 
divert shallow groundwater from the absorption facility. (Maurer) 

71-010(50) and 71-010(68). The site evaluation technique uses physical 
soil characteristics to infer permeabi 1 ity. This technique affords 
insufficient accuracy to discern the permeability increment between 
restrictive and impervious layers. The distinction should be abandoned 
in favor of a more understandable replacement for both terms. 
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The term "Relative Moisture Barrier" would serve and allow latitude 
for better administration if defined as: ''A lateral barrier in the soil 
or below the soil that, because of its textures, structure, or lack of 
porosity, does not allow water entering from above to pass through as 
rapidly as it accumulates and its permeability is 0.2 inches per hour or 
less, as outlined in USDA Soil Conservation Service OR - Soils - 1 for 
soils series. Except on certain steep convex landscape positions where 
surface and subsurface runoff may exceed accumulations during some part 
of every year, a restrictive layer will have temporarily perched ground
water accumulated above it." (Maurer) 

71-011 

The Commission should not exercise jurisdiction over the ''Building 
Sewer" in so far as the Coml)lerce Department has regulatory authority over 
the same. (Wu Her) 

71-015 

Many of the counties are unable to adhere to the "20 day rule" 
under 71-015(3). The requirement that no permit be issued upon finding 
of violation of land use planning, zoning, or building requirement in 
71-015(4) should be altered or deleted. It will make it more difficult to 
meet the 20 day rule, leave the Department open to liability, and 
inappropriately put the Department in the Land Use Planning business, an 
area wherein Sanitarians are without expertise and experts are without 
agreement. (Van Natta) Inferably 71-015(6)(a) is involved in the same 
considerations. It was found objectionable by Pat Gisler. 

The requirements regarding land use consideration can be met by 
requiring the applicant to have a building permit. (Petrovich) 

The bonding requirements of 71-015(6)(b) should be deleted in so 
far as they achieve no purpose other than harassment of builders. (Gisler) 

71-015(8), pred'ictably, was the subject of much testimony: 

The expiration of prior approvals poses special hardship in resort 
areas wherein holders are often planning no installation until retirement. 
On this basis, recognition ought to be extended beyond September 1, 1975. 
(Defoe) Recognition ought to be extended to July 1, 1976 (as recommended 
by CTF (Jjgua, Van Natta), until each holder can be notified (Skillman, 
Van Natta or indefinitely (Glover, Meurer, Van Natta). Prior approvals 
should be recognized even where not mentioning a specific lot within a 
subdivision if granted in accord with rules a.t the time (Glover). They 
should all be unconditionally recognized (Meurer). A recent adverse 
decision in Lincoln County will inspire ·litigation against the Department 
for refusal to acknowledge prior approvals (Van Natta). 
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71-016 

With regard to connections to existing systems, the proposals appear 
to have been inadvertently drafted to require a permit for each hookup in 
mobile home or recreational vehicle parks designed to accommodate rotation 
of units and licensed under ORS Chapter 466. This oversight was brought 
to staff's attention by many witnesses (Hirsch, Markovich, Petrovich, 
Shearer, and Stanfield). It was suggested that facilities having a 
cert1f1cate from the Health Division (or Department of Commerce) be 
exempted from 71-016. 

71-018 

With regard to 71-018(4) it is unreasonable to require a tank to be 
pumped out and filled with gravel in all instances. Examples: (a) A new 
sys tern ins ta 11 ed under the prior approval rule whose owner is unab 1 e to 
construct and occupy a house within one year. (b) An existing house left 
vacant for over one year with intentions to re-occupy (Glover). 

71-020 

Page 42 (Footnote one): Change "Department or Contract Agent" to 
''Department or authorized agent" because ''contract agent'' is not defined 
in the rules. (Burns) 

The capacity for sewage flows should be the same for travel trailer 
parks regardless of whether individual sewer and water hookups exist and 
should be set at 100 gallons per day for mobile home park units. (Freeman) 
(Pages 39 and 40 of the proposal). 

The capacity of 250 gallons per day as proposed for mobile home park 
units (page 39) should be retained (Markovich). It is supported by recent 
monitoring results. 

The table cited in 71-020(l)(b) (Pages 39 and 40) should include 
deference to differing family sizes. Example: A retired couple may plan 
a home with more than one bedroom and not fully occupy it. (Sma 11) 

Page 42 (Footnote 2) the 5% slope limitation for curtain drains (as 
deleted from proposed 71-030(k) on page 51) should be introduced here until 
such time as tests can be run 1vith regard to the advisability of slope 
limitations (Petrovich, Costanzo). Exception should be given where there 
is sufficient outlet to discharge intercepted runoff. (Costanzo) 

Page 42 (Footnote 2). See testimony of Maurer regarding 71-010(18) 
and Diagram 6. 
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71-025 

This rule should not be changed to require double compartment septic 
tanks without a careful look at the increased cost to manufacturers and 
purchasers (Meurer). 

71-027 

The proposed "public entity" requirement will cause undue hardship to 
"Jet Aeration" customers since the distributor/dealer must furnish a two
year warranty for service (Jourdan). It is questionable whether any public 
entity has the resources necessary (Jourdan) or the wil 1 ingness (Van Natta) 
to undertake res pons i bil i ty for operat1 on and maintenance of the sys tern. 
Private enterprise, under adequate licensing or other safeguards, should be 
allowed to provide for operation and service. (Van Natta, Cegauske) Private 
concerns are licensed to handle materials more hazardous than that involved 
here. The "public entity" requirement defeats the intent of the legislature, 
eliminates home or small commercial use of mechanical oxidation systems and 
constitutes a fraud on the public. The Department should provide maintenance 
and operation if it is convinced only government is capable. Hundreds of 
such systems are operated successfully by private concerns in other juris
dictions. 

The failure to propose relaxed drainage field standards for the already 
partially treated effluent eliminates incentive to use a mechanical oxidation 
system at all. (Van Natta). The "public entity" requirement virtually 
negates the entire section 71-027 (Van Natta, Jourdan). 

Tl-030 

The general prov1s1ons of this section are inappropriate to Coast areas 
of the State where the soils are unique, the water table fluctuates, rainfall 
is severe, the water supply has a high iron content and is unusable, and 
other unique conditions prevail. A committee is needed to formulate regional 
requirements to best suit the Coast areas. (Seabrandt) 

The zoning classifications in 71-036(2) should be replaced with 
m'inimum setback requirements from side property 1 ines (Adams ) . The term 
''rural areas'' should be defined (Barnes). 

71-030 

71-030 is inadequate in terms of its attempt to define and regulate 
all situations with regard to water table separation. The LaPine area of 
Oregon is erroneously judged in following such rules because there are too 
many variables with regard to the behavior of water tables. (Langley) 
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The minimum separation distance from sidewall (or surface) to water table 
should and can be relaxed (Burton). 

7l-030(l)(e) should be revised to abolish the distinction between 
restrictive and impervious layers (See Maurer on 71-010 above) and use a 
graph (Attachment C) to set forth maximum slopes in relation to depth of 
moisture barrier (Maurer). 

71-030(5) (See page 88, Appendix D IIA) needs revision to provide for 
reduced requirements for gray water where black wastes from single family 
dwellings are disposed of through separate systems (Davis, Everson). Example: 
A graywater disposal system using a trickle filter (Davis). 

71-030(5)(a)(A): Require same separation from groundwater for seepage 
pits as for disposal fields. Also, in 71-030(5)(a)(C), delete the word 
"not" (Costanzo). 

71-030(7)(b) should be revised to allow as much repair as can be made 
if there is insufficient room to add to the existing sidewall by 50%. The 
geographic region rule (71-030(8)) poses a solution to many eastern 
Oregon problems and should be adopted (Glover). 

71-030(8) should be inclusive of a rule dealing with areas adjacent 
to river systems or areas where conventional rules prevent installation only 
because of shallow groundwater or coarse gravel materials (Burns, Attachment D). 

71-037 

The systems permitted hereunder a re too expensive for most residents of 
Jackson County (Moore). 

The Department should license private firms to service and sell these and 
other non-conventional systems (Wilson). 

These proposals deserve support (Waggoner). 

71-037(l)(a)(C): ''possible future residence'' is problematic term. It 
should be rewritten to require a 300 foot setback from other residences on the 
owner's property and easements to prevent building of residences within 300 feet 
on adjacent property (Van Natta). 

71-037(1) (a)(D): The minimum l ·iquid depth requirement puts the use of a 
lagoon beyond availability to a single family dwelling (Jourdan). 

71-037(3)(a)(B)(ii): The 200 gallon average daily flow limit is arbitrary 
and no such 1 imit should be imposed (Van Natta). The term "occasional use 
facility" should be cJefineJ (Adams). Holding tanks should be allowed for 
single family dwellings (Braaten). 
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The use of non-~1ater carried systems with split disposal systems for grey 
water should be developed further as an alternative (Evans, Davis). The 
few alternatives permitted here are an outrage and do not serve the intent of 
SB 297. They rrovide no relief for those who adopt a low-profile life style 
involving reduced water usage and reduced disposal needs in general. (Scherf) 

71-040 

See testimony of Davis, Everson, and others regarding 71-030(5) and 
71-037. Also, much 1~ritten material was submitted by Davis and Baldinger 
with regard to the Cl i vus Mul tr um as a des i rab 1 e non-1~a ter carried sys tern in 
terms of resource recovery, health, economics, ecology, and other factors. 
The thrust of much of their testimony was directed against the use of sewerage 
works. 

The use of additional non-water carried systems shou.ld be permitted in 
buildings with piped in water (Moore, Davis). Attention should be given to 
which staff member can authorize self contained non-water carried facilities 
(Moore). 

72-010 £! ~· 

The Department should adopt a fee schedule for a site evaluation in 
subdivisions which impose a fee of $300 plus $S for each lot in excess of 
the fourth. A maximum fee of $5000 is recommended. Also, thought should 
be given to cheaper, preliminary investigations such as the "feasibility 
study." Evaluations ought to question which waters need to be protected. 
(Gisler) 

73-010 £! ~· 

The variance proposals should be adopted as a permanent rule (Moore). 

73-025 should include criteria with reference to prior approvals as 
follows: (a) Indefinite variances to be granted where there are prior 
approvals of any type, they meet the rules in existence at the time of prior 
approval, and the area has a history of successful operation. (b) Limited 
variances to be granted where there is a prior approval counter to previous 
rules but the area has a history of successful operation of systems. (c) 
No variances in areas with a history of failing systems. (Gisler). 

73-030 should provide that the local sanitarians be variance officers 
(Meurer). 

Too much discretion is vested in one individual. The word "may" 
should be replaced by "shall" in 73-025, 73-030(1) and 73-056 (Skillman). 
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It is inequitable to provide in 73-050 that third parties may 
appeal a variance grant and no one may appeal a denial. (Cegauskie, 
Van Matta) 

74-005 et~-

This concept is generally a good one. Experimentation should 
be conducted with respect to systems such as the Clivus Multrum, 
Methane Digesters, and algae ponds. (Everson, Ging, and Davis). 

Mr. Baldinger requests permission to install a Clivus Multrum 
in his home. Mr. Davis contends that the Department's reluctance 
to let him install a Clivus Multrum indicates a lack of willingness 
to experiment under the proposal. 

The designer of an experimental system should not have to warrant 
the design. This is a contradiction in logic. See 74-015(4) (Cegauske). 

'74-015(4 & 5) are ambiguous as to the extent of liability to 
be born by the owner. Also unclear are the responsibilities for 
monitoring. (Skillman). 

There should be spelled out in the proposals a definite time 
or circumstance wherein a system shall no longer be regarded as 
experimenta 1 (i.e. six months, a year, etc.) (Moore, Camp be 11). 

Respectfully Submitted, 

12/;~ 
tef~: \~. McSwa in 
Hearing Officer 



ATTACHMENT A 

WITNESSES 

Adams, Gregg 

Alexander, Arthur 

Bai"ley, Charles D. 
Baldinger, Wallace 

Barnes, Ed 

Braaten, James 
Burton, Tom 

Bonebrake, Richard 
Burns, Roy L. 

Cegauske, Wallace D. 

Camp be 11 , Co 1 erna n E. 
Costanzo, Charles 

Davi s , Ron L. 

Defoe, Jack 
Everson, Bjorn 

Fix, vJillard 

Freeman, Loren 
Ging, Katherine M. 
Gisler, Patrick 
Glover, John 

Herford, Perry 
Hirsch, Reuben 
Jaqua, David 
Jourdan, Dan 

AFFILIATION HEARING 

Jackson County Sanitarian Medford 

Medford 

Til"lamook County Commissioner Tillamook 
Oregon Shores Conservation 

Coalition Salem 
Oregon State Health Division Bend 

Medford 
Burton Engineering Bend 

State Representative (#46) Roseburg 
Lane County Department of 

Environmental Management Roseburg 

Attorney Roseburg 

Josephine County Health 
Department 

Cl ivus Multrum 

Cascade Realty 

Oregon Mobile Home Owners 
Association 

Mobile Home Park Owner 

Deschutes County 
Deschutes County Sanitarian 

Trailer Park Owner 
City of Redmond 
Oregon Environmental 

Specialties 

Grants Pass 

Grants Pass 

Salem and 
Roseburg 

Bend 
Grants Pass 

Bend 
Pendleton 
Medford 
Bend 
Bend 

Bend 
Medford 
Bend 

Grants Pass 

SECTIONS 

71-010 
71-030 
71-037 
General 
71-015 
General 

74-005 
Genera 1 
71-030 
71-037 
Genera 1 
71-030 
General 

71-020 
71-030 
71-027 
73-050 
74-015 
74-005 

71-020 
71-030 
71-040 
74-005 
74-005 
71-015 
71-030 
74-005 

General 
71-020 
74-005 
71-015 
General 
71-015 
71-018 
71-030 
General 
71-016 
71-015 

71-027 



WITNESSES AFFILIATION HEARING SECTIONS 

Lang·ley, Jay Deschutes County Sanitarian Bend General 
71-030 

Markovich, Joe M. Rogue Valley Mobile Home 
Park Association Medford 71-016 

71-020 
Maurer, Dave Soil Scientist Medford 71-010 

71-020 
71-030 

Meurer, Eric Mari on County Home Builders 
Association Salem 71-015 

71-025 
73-030 

Moore, Tam Jackson County Commissioner Medford 71-037 
71-040 
73-015 
74-005 

O'Neill, James Developer Bend General 
Petrovich, Joe Yamhill County Sanitarian Salem 71-015 

71-016 
71-020 

Seabrandt, James Tillamook County Sanitarian Ti 11 amook 71-030 
Shearer, V. W. Oregon Mobile Park Assoc. Salem 71-016 
Scherf, Walter Salem 71-037 

71-040 
Skillman, Don Medford 71-015 

73-025 
73-030 
74-015 

Small, Lee R. Developer Grants Pass 71-020 
Stanfield, Irene Mobile Home Park Owner Grants Pass 71-016 
Van Natta, Fred Oregon State Home Builders 

Association Sal em 71-015 
71-027 
71-030 
71-037 
73-050 

Waggoner, Earl General Contractor Grants Pass 71-037 
74-005 

l~ilson, C. Ray J. R. Distributors Grants Pass General 
71-037 

Wulfers, Walter A. Owner of Ranch for Mobile 
Homes 



ATTACHMENT B 

Attendance (Estimate) 

Bend 22 

Coos Bay 5 

Grants Pass 69 

Medford 63 

Pendleton 7 

Roseburg 41 

Salem 23 

Ti 11 amook 10 

Total 243 
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Attachment D 

Altcrnalivc Systerns llule 

I. DEFHJI'I'IONS: The definitions contained in OHS .454.605 
and OAH 71-010 shall apply as applicable. 

I I. AL'I'EHNA'I'IVE SYS'I'EMS HULE A. 

(1) In areas where installation of standard subsurface 
sewage disposal systems is prohibited only by exist
ance of shallow permanent or permanently perched water 
table and/or coarse grain material, subsurface sewage 
construction pe-rmi ts may be issued provided: 

(a). 'I'he highest level attained by a permanent water 
table or permanently perched \Juter cable will 
not be within four (4) feet of the bottom point 
of the effective sidewall of the di~posal trench, 
and/or 

(b). A minimum s'eparation distance of ei0hteen (18) 
inches can be maintained between course grained 
material and the bottom point of the effective 
sidewall of the disposal trench, whcm 

(c). A capping fill of up to twelve (12) inches in 
depth and of soil within two (2) textural classes 
of the soil found in the upper-most horizon is 
installed in accordance with the design contained 
in Diagram 1 attached. The system 3hall be sized 
according to OAH 340-71-030, ~able 6. 

(d) . The repair area shall be protected from damage. 

(e). Vegetation shall be removed from the fill area 
and the original soil surface shull be scarified 
to a depth of at leust six (6) inches prior to 
placement of the fill material. 

(f) Serial distribution systems shull be used on ori
ginal soil slopes or 3-12%. Where serial dJ_s
tribution systems are used, the capping fill 
shall be sloped so as to extend a minimum of twenty
f i ve (25) feet downgrade from the lowest disposal 
trench. 

I :; 
I ; 
' ' I ' 
! 
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I 1\ttadnnent D 

I ( 2) 

' 

... ( 3) 

'I'he cilppin<J fill rniJtcriul ;:ind Lhc r)d.<Jinc>l c;oil o;urface 
shall be below optl111um cunsulidul:ion moisture before 
construction is allow~J to proceed. 

Ex~ept as provided in the preccdin<J sections, installa
tion of a subsurface sewage Jisposul system shall com
ply with conditions required by OAR Chapter 340 
71-005 through 71-035 and the appendices thereto. 

If ... : .. · 

l··r·:··· .. · 
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STAFF EVALUATION OF TESTIMONY RECEIVED 

At Public Hearings August 4-7, 1975 Regarding 
August 1975 Draft of Proposed Revisions to Oregon 

Administrative Rules Chapter 340, Division 7 Subsurface 
and Alternative Sewage Disposal 

Note: The testimony suoomary for each subject is cited in making the 
staff evaluation. 

Genera 1 

1. The Department has not ignored public comment. 
tions made informally or at the recent public 
the proposed rules as noted in Attachment A to 

Many of the public recommenda
hearings are incorporated in 
the staff report. 

2. Under the proposed change the Agreement County sanitarians will have more 
opportunity to exercise independent judgment on, for example, the Rural Areas 
site determinations. 

Section 71-010 Definitions 

Definitions for "bedrock," "substratum," "occasional use facilities" and 
"rural areas" are not really needed. 

Section 71-011 Systems approved by DEQ 

ORS 454.605(12) and 454.695 require DEQ to regulate "Building Sewers," coinci
dentally with the Department of Commerce under overlapping statutes, which the 1975 
legislature did not resolve despite the introduction of proposed legislation. 

Section 71-015 Permit procedures 

1. Staff believes that the Department's agents, whether DEQ region or agreement 
county personnel, are meeting the deadline of 20 days to process a completed 
permit application. We have had no other complaints or evidence to the contrary. 
An application is not complete until the local land use planning and zoning 
agency has made its site recommendation. It is absolutely necessary that the 
Department provide the opportunity for coordination with land use and other ap
plicable local requirements, so that our time is not wasted in performing 
evaluations of sites otherwise prohibited from development. The land use laws 
now mandate DEQ not to issue permits for facilities which would violate the 
goals and guidelines of the Land Conservation and Development Commission, also 
necessitating our coordination. DEQ does not make the land use determination~. 

2. The up to $25,000 surety bond or equivalent security required prior to issuance 
of permits for facilities projected to have more than l,200 gallons per day of 
sewage flow is necessary to help insure that adequate resources are available 
to maintain these larger systems. 



3. The deadline for obtaining a permit to construct a system under prior approval 
should remain September l, 1975. It will be impossible to notify all absentee 
or unrecorded owners of the deadline. Postponing it will not help. Notifica
tion efforts have been made. Many of the prior approved sites are marginal or 
submarginal and have a potential for failure and resultant health hazard and 
water pollution. Staff feels that we need to get prior approvals behind us so 
that under our better rules the public health and environmental quality may be 
better protected. Applicants after September 1, 1975 on prior approved sites 
may be able to obtain permits through the new regional, alternative systems 
or variance rules. It may be wise however to consider extension of the one 
year deadline for system installation on a case by case basis, so that the 
system does not have to be installed and subject to potential damage months 
before the house which it is to serve is constructed. 

4. Permits based on prior approvals are honored in nearly all instances, unless 
it is apparent to the Department that site conditions clearly did not meet the 
rules in effect at the time of issuance and are so severe that water pollution 
or a hea 1th hazard wi 11 resu It. 

Section 71-016 Connection 

The proposal for connection to existing systems has been modified to clarify exem
tion of individual hookups in certified mobile home and recreation parks. 

Section 71-018 Abandonment 

1. Staff recommends that the dwelling, travel trailer and mobile home park daily 
sewage flow rates proposed in Table 3 on pages 39 and 40 be adopted as printed. 
The values listed are close to actual flows. The per bedroom rather than per 
occupant method of rating dwellings reflects the potential capacity of the home 
and is the only practical basis for calculation short of census counts with 
checkbacks, which is neither desirable nor practical. Small families do sell 
large homes to large families. 

2. Upon reconsideration staff recommends that current curtain drain requirements 
essentially be retained pending proposed winter tests and monitoring to verify 
the basis for the printed proposed change or a modification thereof. 

Section 71-025 Septic tanks 

Staff contemplated future recommended rules changes based on the most recent recom
mendations of the Department's Technical Advisory Committee on Materials and manu
facturers, as follows: 

1. Conversion from a one to a two compartment septic tank as a minimum in about 16 
months. 

2. Conversion from the currently required non-vented elbow tank inlet to a vented 
"tee" -- in a minimum of 6 months. 

These recommendations take into account the manufacturer's conversion time needs. 
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Section 71-027 Aerobic facilities 

1. The following changes are recommended as a result of testimony received: 

a. Subsection (7) on page 47 has been modified to allow the Department to 
consider methods of assuring continuous and adequate operation and mainten
ance other than by a public entity. 

b. The requirement for both an audible and visual alarm has been modified to 
either/or. 

c. The minimum rated hydraulic capacity has been reduced from 600 to 500 
gallons per day to more nearly reflect requirements in other states. 

2. No conclusive scientific evidence is available to support relaxation of drain
field requirements for aerobic facility effluent. Research is ongoing at 
several locations nationally. Results to date conflict. Certain facets of 
this research effort may appropriately be performed in Oregon; staff is 
currently evaluating this. 

Section 71-030 Disposal areas 

1. The rules are appropriate to the Oregon Coast and all geographic regions. How
ever, the potential need for further region rules to make the requirements even 
more appropriate to a geographic area will be explored. 

2. The rules as proposed are not intended to relax groundwater separation require
ments unless it is determined that no health hazard or degradation of ground 
water supplies will be caused. Further evaluation of these rules implications 
will be explored. It is necessary to provide separation of sewage systems from 
potentially usable ground water, in a manner coordinated with all agencies of 
jurisdiction. It is not enough just to say that sewage is not surfacing on the 
ground so there is no health hazard. 

Under the proposed change the agreement county sanitarians will have more oppor
tunity to exercise independent judgment in, for example, the Rural Areas site 
determinations. 

3. Preliminary indications of ground water degradation support continued phaseout 
of sewage disposal wells in Central Oregon as soon as other disposal options 
are developed for each existing site. 

4. For the time being the terms restrictive and impervious layers should be retained 
while further evaluation of the "relative moisture barrier" concept is made. 

5. No scientific evidence is available to staff to support reduction of rate of 
effective sidewall area per gallon of gray water from that required for "mixed 
waste" (including that from toilets) septic tank effluent. A reduction in 
installed drainfield size is proposed to reflect reduction of total effluent 
volume with subsurface disposal of gray water only, in those systems approved for 
toilet ("b,Jack") waste separation. Staff will continue to consider any valid 
experimental method to resolve the questions of drainfield rate reduction and 
alternative disposal methods for gray water. 
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6. The setbacks from the bottoms of either seepage pits, cesspools or disposal 
fields to permanent or permanently perched ground water is already proposed to 
be the same; 4 feet. The requirement for a continuous 5 foot deep stratum of 
clean, coarse (gravel-like) material is correctly stated on page 55 in subsec
tion 71-030(5)(a)(C). 

7. The proposed rules have now been changed in several places (see Attachment A) 
to incorporate testimony recommendations for modifying the placement of disposal 
trenches while still maintaining consistent setbacks of them above permanent or 
permanently perched ground water or coarse grain materials under some circum
stances. 

Section 71-037 

l. Staff has made and will continue to make field trips as necessary to examine 
promising out of state alternate systems. 

2. Staff will continue to develop standards for such additional alternative systems 
as mounded disposal beds, evapotranspiration beds, composting toilets and recycle 
toilets through the experimental program, incorporating the recommendations of 
Brown and Caldwell, DEQ consultants. This will need to be an ongoing program. 
Only those alternative systems whose standards are sufficiently known and under
stood are ready and are offered as rules now. 

3. The Department licenses installers and pumpers of subsurface and alternative 
systems, but due to statutory limitations cannot license firms which only oper
ate and maintain these systems. 

4. Subsection (l)(a)(C) has been rewritten (see Attachment A) to incorporate testi
mony suggestions regarding the applicant's maintenance of control over a 300 
foot buffer area setback between the stabilization pond site and residences. 

5. The proposed rules have been changed to clarify that "makeup" water may be added 
to ponds serving single-family dwellings to maintain the required 2-1/2 foot 
minimum liquid depth during high evaporation rate periods. 

6. Staff still recommends that permanent holding tanks be permitted only for the 
facilities listed with average daily sewage flows of not more than 200 gallons. 
However, we have added the provision "unless otherwise authorized." 

Section 71-040 Nonwater-carried waste disposal 

Other split waste and black waste systems will be incorporated into the rules as 
they are proven adequate through the Department's experimental program. 

Section 72-025 Evaluation report fees 

No change is recommended in the proposed fees regarding testimony on a sliding rate 
based upon subdivision size. 

Subdivision 73 Variances 

l. No change is recommended regarding testimony on a system of three options to 
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combine prior approvals with the variance procedure. 

2. Local sanitarians who qualify may be appointed as "special variance officers" 
under the rules in counties under contract with DEQ for a variance program. 

3. Variance officer discretion should be retained through the use of "may" rather 
than "shall". 

4. The Department's counsel has interpreted that appeal of a variance denial is 
not provided for in the statute. A formal Attorney General's Opinion has been 
requested. 

Subdivision 74 Experimental acilities 

1. Each proposed experimental facility site will be evaluated. 

2. The Department is currently developing a plan for all experimentation which 
appears to be needed in Oregon, taking into account all proposals, the monitor
ing capability of the Department and its agreement county agents and what would 
seem to be a reasonable experimental period for each system category. From time 
to time systems which "pass the test" will be authorized by development of new 
rules. 

3. The proposed requirement for designer warranty of experimental facilities has 
been dropped. 

4. No change is suggested to the statements of owner responsibility as proposed. 

RDJ :md 
8/15/75 
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Robert W. Straub 
GOVERNOR 

Joe B. Richards 

ENVIRONMENTAL QUALITY COMMISSION 

1234 S.W. MORRISON STREET • PORTLAND, ORE. 97205 • Telephone (503) 229-5696 

MEMORANDUM 

Cl1airman, Eugene To: Environmental Quality Commission 
GRACES. PHINNEY 

Corvallis 

JACKLYN L. HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

From: Director 

Subject: Agenda Item No. I, August 22, 1975 Meeting 

Background 

Metropolitan Service District Construction Funding From State 
Pollution Control Bonds 

The Metropolitan Service District (MSD) has completed the planning 
phase of its solid waste management program over a 2 1/2 year period 
using grants from State Pollution Control Bonds totaling $600,000 and is 
now ready to begin implementation. The regional plan has been adopted 
by MSD and approved by the Department. The program consists initially of 
construction of one receiving and processing station in Clackamas County 
and one receiving and transfer station in Washington County. After 
start-up operational experience an additional receiving and processing 
station is to be constructed in North Portland in the next biennium. 
Major resource recovery activities will be initiated and recycling markets 
enhanced through the sale of fuel-from-refuse and ferrous metals. 

Under the proposed plan MSD would control all solid waste disposal 
within the Tri-County area, while the respective counties and the City 
of Portland would remain in control of collection. Resolutions of 
agreement to assure smooth fl ow of a 11 so 1 id wastes to MSD fac i 1 i ti es and 
thereby assure the flow of revenue into the system, have been signed by 
Clackamas, Washington and Multnomah Counties but remains to be obtained 
from the City of Portland. 

The 1975 Legislature authorized DEQ to fund MSD staff through 
FY 1976 ($160,000) and set over to the Emergency Board $12.5 miliion 
in Pollution Control Bond Construction funds for MSD. The additional 
planning monies were authorized with the understanding that MSD 
would prepare a detailed financing plan and other information related 
to guaranteeing repayment of loans from the Pollution Control Bond 
Fund. They hope to be prepared for presentation to the Emergency 
Board in October or November 1975. This will require a resolution of 
support from the City of Portland and approval by the Department and 
the Environmental Quality Commission. 
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Discussion 

In July 1971 the EQC adopted the following policy regarding loans 
from Pollution Control Bond funds relating to sewer construction projects: 

"It was moved by Mr. Harms, seconded by Mr. McMath and carried that, 
except for purchase of bonds which will be considered on an individual 
basis, it be the policy of the Commission to limit loans to $50,000 with 
a 20-year term as maximum for repayment of the indebtedness and that 
there be a pledge of specific revenue for repayment. In the discussion 
of this motion it was concluded that special consideration of larger 
loans might possibly be given in hardship cases.'' 

It was determined that for loans under $50,000, the bond preparation and 
election costs would be very high relative to the amount of loan applied for. 

To date two loans have been granted by the Department for sewer con
struction accepting revenue bonds for collateral. All other loans over 
$50,000 have been secured by General Obligation Bonds. 

During the course of the MSD project there has been much discussion 
regarding a pledge of user fees in lieu of bonds for guarantee of repayment 
of loan from the Pollution Control Bond Fund for a solid waste facility. 
Both MSD's attorney and State Attorney General's Office have rendered 
opinions that this is a legal course of action. The Department has not 
indicated in writing to MSD that it would or would not accept a pledge of 
user fees in lieu of bonds, however MSD's planning activities have proceeded 
from the beginning with the assumption that bonds would not be required. 

For the great majority of anticipated solid waste facility construction 
projects in Oregon, it is clearly preferable for local government to issue 
general obligation or revenue bonds for the state to acquire. MSD's 
attorney contends however that in their particular case a pledge of user 
fees is equal to the issuance of revenue bonds. It is recognized that MSD 
does have a broad revenue base from user fees with approximately 1/2 of the 
State population involved. MSD also has direct authority to require 
disposal at its facilities of all solid wastes generated within its 
boundaries. Only a minor portion of the "gate fee" per ton of garbage from 
this disposal monopoly would be needed to meet debt service for their loan. 
They also argue, as a backup MSD may assess a user fee on residents to meet 
contractual indebtedness. Such a user fee would however be subject to 
remonstrance and could possibly be overturned by the voters. 

If DEO requires MSD to bond at this point it would be necessary for the 
district to hold an election. A general obligation bond vote would require 
establishment of a tax base for MSD and may require two elections. MSD has 
estimated election costs at $30,000 for a general election and in excess 
of $90,000 for a special election. The earliest date of a general election 
would be in May 1976. A delay to that time would severely hamper the time 
schedule for implementation of the regional plan and put MSD at the end of 
its present planning monies. It should be noted that MSD does not have 
funds to finance either an election or the promotional campaign to make a 
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success of an election. The respective member counties could issue revenue 
bonds without a vote of the people on behalf of MSD, however, indications 
are that at least some of the counties may not be able or willing to do 
this. 

The risk involved with acceptance of a pledge of user fees is that 
DEQ would fall heir to the facilities if MSD were to dissolve due to 
political upheaval or lack of revenue sufficient to cover operations and 
repayment of public funds entrusted to the Department. Attorney General's 
opinion #6898, February 22, 1972 indicated that MSD may not dissolve without 
the consent of its creditors. The level of processing disposal fees are 
controlled by MSD and relatively large adjustments to tonnage fees can be 
made with small impact to the resident. (Approximately 10:1 ratio of gate 
fee to residential service charge.) 

Based on the staff's analyses of MSD's financing plan for a 4 pro
cessing station system it appears that there are sufficient revenues to 
operate the system and to pay back the State loan. MSD staff are presently 
computing financing on the reduced system of 2 processing facilities and 
one transfer station. It is apparent that by reducing the system but still 
handling the same volume their financial outlook will be even better. 

Conclusions 

1. MSD is ready to begin implementation of its solid waste plan 
which was funded with $600,000 in State grant funds, has been 
approved by the Department and initiates resource recovery for 
the Portland Metro area. 

2. MSD has been granted an additional $160,000 for one year from 
Pollution Control Funds to prepare a funding request to be 
presented to the E-Board for $12.5 million in construction funds 
to initiate construction. 

3. MSD is recognized as a governmental entity with a large population 
base on which to draw revenue through user fees and the authority 
to assure disposal of all solid wastes through its facilities. 
Estimated debt service requirements would be a minor portion of 
a resulting gate fee. 

4. EQC policy on sewer construction projects has been to require 
revenue or G.D. bonds to secure any loan over $50,000, 
however it has been determined that the Department may legally 
accept a pledge of user fees to secure a loan from the Pollution 
Control Bond Fund. MSD maintains that revenue bonds and a pledge 
of user fees are equivalent as a "promise to pay". 
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5. MSD determined early in its planning program that it would not 
be necessary to ask the public to vote bonds for construction of 
facilities and has designed its implementation schedule and 
financing on the basis of a pledge of user fees to secure a 
loan from the State Pollution Control Bond Fund. The Depart
ment has never formally agreed to this procedure. However, 
requiring MSD to put up bonds at this point would delay and 
otherwise jeopardize implementation of the regional resource 
recovery plan. 

6. It appears that MSD solid waste disposal revenues would be clearly 
sufficient to cover operational costs and pay back public funds 
as long as MSD remains a politically stable organization. 

Recommendations 

It is the Director's recommendation that MSD be allowed to use a 
pledge of user fees as security for the loan of approximately 9.2 
million dollars of State Pollution Control Bond funds subject to the 
submittal by MSD and subsequent approval by the Department of a detailed 
fee schedule, revenue forcast and necessary implementing ordinances and 
agreements. 

RLB:mm 
8/1/75 

c::: -=>; <s 
LOREN KRAMER 
Director 

-
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MEMORANDUM 

Chairman, Eugene To: Environmental Quality Commission 
GRACE S. PHINNEY 

Corva!l!s 

JACKLYN L HALLOCK 
Portland 

MORRIS K. CROTHERS 
Salem 

RONALD M. SOMERS 
The Dalles 

FROM: Di rector 

SUBJECT: Agenda Item No. J, August 22, 1975 EQC Meeting 

Background 

Authorization for Public Hearing to Consider Adoption of 
Rules Pertaining to Management of Environmentally Hazardous, 
Wastes ' '' ''' 

The Department has been developing rules for the management of 
environmentally hazardous wastes for over a year. A public hearing 
and adoption of such rules has been held in abeyance due to the follow
; ng factors: 

1. Consideration by the Commission and the Department of a 
proposed hazardous waste disposal site during the period 
through November 1974. Based on the Commission's action, 
a license for that site was not granted. 

2. Consideration by the 1975 Legislature of legislation that 
might have authorized a state-operated hazardous waste 
disposal site. This bill (SB 163) was enacted but was 
substantially amended so that it does not authorize a state
opera ted site. 

In order to assure proper handling and disposal of hazardous wastes 
without further delay, it is necessary to adopt administrative rules. 
The proposed rules which have been developed contain the following 
provisions: 

1. Criteria for classification of wastes as environmentally 
hazardous. 



2. General requirements for storage, disposal, reporting and 
for collection sites. 

3. Liability for improper disposition of wastes and enforcement 
procedures. 

4. Classified and declassified pesticide and radioactive wastes 
and approved disposal procedures for those wastes. 

It should be noted that comments on an earlier draft of these rules 
were solicited from various industrial and governmental organizations. 
A number of the comments received have been incorporated in the 
proposed rules. 

Conclusions 

The proposed rules are necessary for effecting proper disposal of 
environmentally hazardous wastes. 

Recommendation 

The Director recommends that a public hearing be held by the Commission 
at its September 26, 1975 regular meeting, or before a hearings officer 
at a place and time to be determined by the Director, to receive public 
and expert testimony concerning the proposed rules. 

PHW:mm 
8/l /75 

c:::::::==s3~~=0::::r--
LOREN KRAMER 
Di rector 

Attachment: (l) Proposed Rules, OAR 340, 63-005 to 63-055 
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Department of Envirolimental Quality 

Proposed Rules Pertaining to Management 
of 

Environmentally Hazardous Wastes 

OAR Chapter 340, Division 6, Subdivision 3 

63-005 PURPOSE. The purpose of these rules is to establish requirements for 
environmentally hazardous waste management, from the point of waste generation to the 
point of ultimate disposition,. to prescribe criteria for designation of wastes as 
environmentally hazardous, and to classify certain wastes as environmentally hazardous. 
These rules are adopted pursuant to Oregon Revised Statutes, Chapter 459. 

63-010 DEFINITIONS. As used in these rules unless otherwise required by context: 

(1) "Authorized container recycling or reuse facility" means a facility that 
recycles, reuses or treats containers and which operates in compliance with 
ORS Chapters 454, 459 and 468 and rules adopted pursuant thereto. 

(2) "Commission 11 means the Environmental Quality Conunission. 

(3) "Container" means any package, can, bottle, bag, barrel, drum, tank 
or anything commonly known as a container. If the package or drum has a 
detachable liner or several separate inner containers, then the outer package 
or drum is not considered a container for the purposes of these rules. 

(4) "Department" means the Department of Environmental Quality. 

(5) "Dermal LD
50

" or "Dermal lethal dose fifty" means a measure of dermal 
penetration toxicity of a substance for which a calculated dermal dose 
is expected to kill 50% of a population of experimental animals over a 
14-day period. LD

50 
is expressed in milligrams of the substance per 

kilogram of body weight. 

(6) "Dispose" or "Disposal" means the discarding, treatment, recycling, or 
decontamination of environmentally hazardous wastes or.their collection, 
maintenance or storage at an EHW disposal site. 

(7} "Empty container" means a container from which the product contained 
has been removed except for the residual material retained on interior surfaces 
after emptying. 

(8) "Environmentally hazardous wastes" or "EHW" means discarded, useless or 
unwanted materials or residues and their containers which are classified as 
environmentally hazardous but excluding those wastes declassified by these 
rules. 

(9) "EHW collection site" means a site, other than an EHW disposal site, for 
the collection and temporary storage of environmentally hazardous wastes, 
primarily received from persons other than the owner or operator of the site. 

(10) "EHW disposal site" means a geographical site licensed by the Commission 
in or upon which EHW are disposed of by, but not limited to; land burial, land 
spreading, soil incorporation and other direct, permanent land disposal methods, 
in accordance with the provisions of ORS 459.410 to 459.690. 
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(11) "EHW facility" means a facilityp or operation, other than an EHW disposal 
site or EHW collection site, at which EHW is produced, treated, recovered, 
recycled, reused or temporarily stored in compliance with ORS Chapters 454, 
459 and 468 and rules adopted pursuant thereto. 

(12) "Flash point" means the minimlli11 temperature at which a given material 
gives off sufficient vapor to form an ignitable mixture with air near the 
surface of the material within the confining vessel used for determination of 
flash point. 

(13) "Home and garden use11 means use in or around homes and residences by the 
occupants, but excludes all conunercial agricultural operations and commercial 
pesticide application. 

(14) 11 Inhalation Lc
50

11 or "inhalation lethal concentration fifty" means a 
measure of inhalation toxicity of a chemical substance for which a calculate' 
concentration when administered by the respiratory route is expected to ~- · 11 _JO% 

of a population of experimental animals during exposure of 1 hour. LC
50 

is 
expressed in milligrams per liter of air as a dust or mist or in milligrams per 
cubic meter as a gas or vapor. 

(15) "Jet rinse" or "jet rinsing 11 means a specific treatment or Gecontamination of 
empty pesticide containers using the following procedure: 

( 16) 

(17) 

(18) 

(19) 

(a) A nozzle is inserted into the container such that all interior surfaces 
of the container will be rinsed. 

(b) The c9ntainer is rinsed with the nozzle using water or an appropriate 

(c) 
diluent for 30 seconds or more~ 
Rinses shall be added to the spray or mix tank. 
added to the spray or mix tank, then disposal of 
otherwise required by these rules. 

If rinses cannot be 
the rinses shall be as 

"Locked enclosure" means a roomf building, covered or uncovered area that 
is secured by doors, gates or a climb-proof fencing and is locked except when 
attended by authorized personnel. 

"Maximum permissible concentration (MPC)" means the level of radioisotopes 
in waste which if continuously maintained would result in maximum permissible 
doses to occupationally exposed workers and as specified in oregon Adminis
trative Rules Chapter 333, Division 2, Subdivision 2, Section 22-150. 

"Median tolerance limit 11 or 11 TLin11 or "LC " or "median lethal concentration" 
means that concentration of a substance ~Rich is lethal to 50 percent of an 
aquatic test population over a 96 hour exposure period. TLm and Lc

50 
are 

expressed in milligrams of the substance per liter of water. 

"Oral LD " or Oral Lethal dose fifty" means a measure of oral toxicity of 
a substa~ge for which a calculated oral dose is expected to kill 50% of a 
population of experimental animals over a 14-day period. L0

5 
is expressed 

milligrams of the substance per kilogram of body weight. O 
in 

(20) "Pesticide" means any substance or combination of substances intended for 
the purpose of defoliating plants or for the preventing, destroying, repelling 
or mitigating of insects, fungi, weeds, rodents or predatory animals or other 
pests, including but not limited to defoliants, desiccants, fungicides, herb
icides, insecticides~ nernatocides and rodenticides~ 
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(21) "Person" means the United States and agencies thereof, any state, any 
individual, public or private corporation, political subdivision, governmental 
agency, municipality, industry, co-partnership, association, firm, trust, 
estate or any other legal entity whatsoever. 

(22) 11 Radioactive material 11 means any material which emits radiation spontaneously. 

(23) "Radiation" means gamma rays and x-rays, alpha and beta particles, neutrons, 
protons, high-speed electrons and other nuclear particles. 

(24) "Recovery11 means processing of EHW to obtain useful material or energy. 

(25) "Recycling" means any process by which EHW is transformed into new products 
in such a manner that the original waste may lose its identity. 

(26) "Reuse" means return of EHW into the economic stream for use in the same 
kind of application as before without change in its identity. 

(27) "Transport" means the movement of environmentally hazardous wastes from 
the point of generation to any intermediate transfer points or to the 
point of ultimate disposal. 

(28) "Treatment or decontamination11 means any activity of processing that changes 
the physical form or chemical composition of EHW so as to render it not 
environmentally hazardous. 

(29) "Triple rinse" or 11 triple rinsing" means a specific treatment or decontamina
tion of empty pesticide containers using the following procedure: 

(a) Place volume of water or an appropriate diluent in the container in 
an amount equal to 20 to 25% of the container volume. 

(b) Replace container closure. 
(c) Rotate and up end container to rinse all interior surfaces. 
(d) Open container and drain rinse into spray or mix tank. 
(e) Second rinse: repeat steps (a) through (d) of this s.ubsection. 
(f) Third rinse: repeat steps (a) through (d) of this subsection 

and allow an additional 30 seconds for drainage. 
(g) If rinses cannot be added to spray or mix tank, then disposal of 

rinses shall be as otherwise required by these rules. 

63-015 CRITERIA FOR CLASSIFICATION OF WASTES AS ENVIRONMENTALLY HAZARDOUS 

(1) Wastes which have one or more of the following properties, within the 
limits 

specified in this section, are classified as environmentally hazardous: 
(a) Radioactivity. Any discarded, useless or unwanted radioactive 

materials licensed by the Oregon State Health Division as 
provided in Oregon Regulations OAR, Chapter 333, Division 2, 
Subdivision 2, whose concentration is above maximum permissible 
concentration (MPC}, except exempt quantities or concentrations of 
radioactive materials as specified in Part B, Sections B.3, B.4, or 
B.6 of Oregon Regulations for the Control of Radiation. 
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(b) Toxicity 
(A) Oral toxicity. Material with an oral LD equal to or 

less than 500 milligrams per kilogram. 
50 

(B) Inhalation toxicity. Material with an inhalation Lc50 
equal to or less than 2 milligrams per liter as a dust 
or mist or an inhalation LC

5 
equal to or less than 200 mil

ligrams per cubic meter as a
0
gas or vapor. 

(C) Dermal penetration toxicity. Material with a dermal LD
50 

equal to or less than 2000 milligrams per kilogram. 
(D) Aquatic toxicity. Material with 96-hour TLm or 96-hour 

Lc
50 

equal to or less than 250 milligrams per liter. 

(c) Flammability 
(A) Material which is readily ignited under ambient termperatures. 
(B) Material which on account of its physical form or environmental 

conditions can form explosive mixtures with air and which is rP~di1y 
dispersed in air, such as dusts of combustible solids and mists uf 
flammable or combustible liquids. 

(C) Material which burns with extreme rapidity, usually by 
reason of self-contained oxygen; materials which ignite 
spontaneously when exposed to air. 

(D) Liquid, solid or gaseous material having a flash point below 
l00°F(38°C). 

(d) Reactivity. Material which is by itself readily capable of detona
tion or of explosive decomposition or explosive reaction at normal 
temperatures and pressures, including material which is sensitive to 
mechanical or localized thermal shock or which reacts explosively with 
water without requiring heat or confinement, or which generate toxic or 
flammable vapors upon contact with water. 

(2) Wastes specifically classified as EHW or declassified as not being EHW are 
designated in sections 63-040 to 63-070 of these rules. Wastes that are 
not classified by those sections but which meet the criteria of subsection 
(1) of this section are hereby classified as EHW. 

h3-020 GENERAL REQUIREMENTS FOR STORAGE AND DISPOSAL OF ENVIRONMENTALLY 
HAZARDOUS WASTES 

(1) Any 
(a) 

(b) 

(c) 

person producing environmentally hazardous wastes shall: 
Use best available technology to reuse, recycle, recover or treat 
any or all compounds of the waste. 
Not dilute or alter waste from its original state except if 
alteration is to recycle, recover, reuse or treat the wastee 
Dispose wastes that cannot be reused, recycled, recovered or treated 
at an EHW disposal site, EHW collection site, EHW facility or authorized 
disposal facility outside the State. 

-4-



(2) Any 
(a) 

(b) 

(c) 

(d) 

person operating an EHW facility shall: 
Store wastes in a locked enclosure, and in durable, corrosion resistant 
water-tight and enclosed container, which shall be adequate to prevent 
unauthorized persons from gaining access to the waste and in such a manner 
that will minimize the possibility of escape to the environment. Wastes 
may be stored for no longer than two (2) years unless the Department 
determines that an acceptable disposal method is not available. 
Label all containers used for onsite storage of environmentally hazardous 
wastes. Such label shall include but not necessarily be limited to the 
following: 
(A) Composition and physical state of the waste; 
(B) Special safety recommendations and precautions for handling the waste; 
(C) Statement or statements which call attention to the particular 

hazardous properties of the wast~. 
(D) Amount of waste and name and address of the person producing the 

waste. This subsection shall not apply to storage in non
transportable containers. 

Post caution ·signs, visible from any direction of access or view 
around environmentally hazardous waste storage areas. Caution sigils shall 
be in accordance with the Oregon Safety Code for Places of Employment, 
Chapter 28, and of the upright pattern, 28x20 inches in size. Lettering of 
these signs shall be as follows: Caution - - Hazardous Waste Storage Area; 

.Unauthorized Persons Keep Out. 
Maintain records, beginning January 1, 1976, indicating the quantities of 
environmental hazardous waste produced, their composition, physical state, 
methods of reuse, recovery, or treatment, ultimate disposition and name 
of the person or firm providing transportation for wastes transferred to 
another location. This information shall be reported annually to the 
Department on or before February 28, for the previous calendar year. 
The requirements of this subsection shall not be applicable to wastes 
transferred to EHW collection sites. 

(3) Transportation of environmentally hazardous waste shall be in compliance 
with the rules of the Public Utility Commissioner of Oregon and other 
local, State or Federal agencies if applicable. 

(4) A permit shall be required for EHW collection sites. 
(a) EHW collection sites may not be established, operated or changed 

until the person owning or controlling the collection site obtains a 
permit therefor from the Department. 

(b) Permits issued by the Department shall establish minimum require 
ments for the collection of environmentally hazardous wastes, limits as to 
types and quantities of wastes to be stored, minimum requirements for 
operation, maintenance, monitoring and reporting and supervision of col
lection sites and shall be properly conditioned to ensure compliance with 
pertinent local, state and federal standards and other rules. 

(c) Permits shall be terminated automatically upon issuance of a new or 
modified permit for the same operation. 

-5-



..• ..; 
(d) Applications for permits shall be filed and permits shall be issued, 

denied, modified or revoked in accordance with procedures for Issuance, 
Denial, Modification and Revocation of Permits as-set forth in OAR 
Chapter 340, Division 1, Subdivision 4. 

(e) EHW Collection sites may charge reasonable fees for waste delivered 
to such si te_s. 

(f) Any solid waste disposal facility authorized by permit from the 
Department, which also operates as an EHW collection site shall not 
be required to have a separate permit for EHW collection: Permits for 
such facilities shall be conditioned in accordance with subsection 4(b) 
of this section. 

(5) EHW disposal sites, except as specifically provided herein, shall be 
operated in accordance with ORS Chapter 45,9. 

(6) An EHW facility may be established or operated without an EHW disposal 
site license~ 

(7) All accidents or unintended occurrences which may result in the discharge 
of an environmentally hazardous waste to the environment, or the discharge to 
the environment of a substance which would be an environmentally hazardous waste 
except for the fact that it is not discarded, useless or unwanted, shall be 
immediately reported to the Department. If the Department cannot be contacted 
or if public health and welfare are endangered by such accidents or occurrences, 
the Emergency Services Division of the Executive Department shall be notified at 
its Salem office (378-4124). 

(8) No person shall dispose of EHW except in accordance with these rules and other 
applicable requirements of ORS Chapter 459. 

(9) EHW shall be stored and handled in such a manner that incompatible wastes or 
materials are not mixed together, causing an uncontrolled dangerous chemical 
action. 

(10) Any person producing, reusing, recycling, recovering, treating, storing, 
disposing of or reporting EHW, in addition to complying with these rules, 
shall also comply with the following statutes and rules adopted pursuant 
thereto, as such statutes and rules may relate to those activities: 

(a) ORS Chapter 454, pertaining to sewage treatment and disposal systems; 
(b) ORS Chapter 459, sections 459.005 to 459.285, pertaining to solid 

waste management; 
(c) ORS Chapter 468, pertaining to air and water pollution control; and 
(d) ORS Chapter 654 and OAR Chapter 333, Sections 22-001 to 22-200, 

pertaining to occupational safety and health. 

63-025 LIABILITY FOR IMPROPER DISPOSITION OF EHW. 

(1) Any person having the care, custody or control of an EHW or a 
substance which would be an EHW except for the fact that it is not dis
carded, useless or unwanted, who causes or permits any disposition of such 
waste or substance in violation of law or otherwise than as reasonably 
intended for normal use of handling of such waste or substance, including 
but not limited to accidental spills thereof, shall be liable for the 

. damages to person or property, public or private, caused by such disposition. 
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(2) It shall be the obligation of such person to collect, remove or treat 
such waste or substance immediately, subject to Buch direction aR the 
Department may give. 

(3) If such person fails to collect, remove or treat such waste or 
substance when under an obligation to do so as provided by subsection 
(2) of this section, the Department is authorized to take such actions 
as are necessary to collect, remove or treat such waste or substance. 

(4) Any person who fails to collect, remove or treat such waste or 
substance immediately, when under an obligation to do so as provided in 
subsection (2) of this section, shall be responsible for the necessary 
expenses incurred by the State in carrying ou.t a clean-up project or 
activity under subsection (3) of this section. 

63-030 ENFORCEMENT. Whenever it appears to the Department that any person 
is engaged or about to engage in any acts or practices which constit4te 
a violation of ORS 459.410 to 459.690 or the rules and orders adopted 
thereunder or of the terms of a permit, without prior administrative 
hearing the Department may institute proceedings at law or in equity 
to enforce compliance therewith or to restrain further violations 
thereof. 

63-035 VIOLATIONS. Violation of these rules shall be punishable upon 
conviction as provided in ORS 459.992, Section (4). 

63-040 PESTICIDE WASTES. 

(1) Classified Wastes. All wastes containing pesticides and pesticide 
manufacturing residues which meet the criteria under section 63-015, 
subsections (1) (b), (1) (c) or (1) (d) and empty pesticide containers 
a·re hereby _classified as environmentally hazardous wastes, except as 
provided in subsection (2) of this section. 

(2) Declassified Wastes. The following wastes are declassified as not being 
environmentally hazardous·: 
(a) Empty pesticide containers that have been decontaminated and certified 

in accordance with subsection 3(a) of this section and which have 
been transferred to an EHW collection site or authorized container 
recycling or reuse facility. These wastes may be disposed in a land
fill operated under a valid solid waste disposal permit from the 
Department or an authorized container recycling and reuse facility. 

(b) Empty pesticide containers that have been employed for home and 
garden use. These wastes may be disposed with other household refuse 
pursuant to OAR 340, Division 6, Subdivision 1. 

(c) Wastes equal to or less than the following quantities: 
(A) 5 empty pesticide containers per year which have been decon

taminated in accordance with s.ubsection 3 (a) of this section. 
These wastes may be disposed by burial in a safe location such 
that surface and ground water are protected. 

(B) 5 pounds (2.3 kg) of unwanted, unusable or contaminated pesticides 
per year. These wastes may be disposed in a landfill operated 
under a valid solid waste disposal permit from the Department, 
if transferred directly to the landfill. 
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(3) Approved Disposal Procedures For Classified Wastes. In addition to the 
requirements for storage and disposal of EHW specified in section 63-020 of 
these rules, the following procedures and methods are approved for disposal 
of pesticide wastes classified as EHW: 
(a) Rigid containers, including but not limited to cans, pails or drums 

constructed of steel, plastic, glass or fiberboard, shall be de
contaminated by triple rinsing or jet rinsing of containers for liquid 
or solid pesticides or by other methods approved by the 
Department. Rigid fumigant pesticide containers shall be d.<;>con
taminated by standing open to the atmosphere for a period c>'f five 
(5) or more days. Decontamination shall be performed immediately but 
not to exceed two (2) days after emptying of containers. Following 
decontamination, a certificate shall be attached to each container 
indicating the business name, telephone number or address, date of 
emptying, decontamination procedure used and signature of the oerson 
using the product. 

(b) Containers decontaminated and certified pursuant to subsection (3) 
(a) of this section shall be transferred to an EHW collection site, 

EHW disposal site or authorized container recycling or reuse facility. 
(c) Non-rigid containers, including bags and sacks, shall be disposed by: 

(A) Transfer to an EHW collection site or EHW disposal site or, 
(B) Burning of combustible containers in an incinerator or solid fuel 

fired furnace which has been certified by the Department to 
comply with applicable air emission limits or, 

(C) Open burning of combustible containers of not more than 50 pounds 
in any day, except those used for organic forms of beryllium, 
selenium, mercury, lead, cadmium or arsenic. Open burning shall 
be conducted in compliance with open burning rules, OAR Chapter 
340, Division 2, Subdivision 3 according to requirements of local 
fire departments and districts and in such manner as to protect 
public health, susceptible crops, animals, surface water supplies 
and waters of the State. 

(d) Subsections (3) (a), (3) (b) and (3) (c) of this section shall not apply 
to pesticide containers for which direct reuse is intended. 

(e) Subsection (3) (a) and (3) (b) of this section shall become effective 
March 1, 1976. Prior to March 1, 1976, containers may be disposed of 
in specifically designated solid waste disposal sites (landfills) 
operated under a valid solid waste disposal permit from the Depart
ment. 

63045 RADIOACTIVE WASTES. 

(1) Classified Wastes. All radioactive wastes as defined by these rules and 
which meet the criteria under section 63015, subsection (1) (a) are hereby 
classified as environmentally hazardous wastes. 

(2) Approved Disposal Procedures. In addition to the requirements for storage 
and disposal of EHW specified in section 63-020 of these rules, no radio
active wastes classified as environmentally hazardous by these rules shall 
be disposed within the State. Such wastes requiring land disposal shall be 
transferred to an approved disposal facility outside the State. 
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From: 
Subject: Agenda Item No. K, August 22, 1975, EQC Meeting 

Adoption of Policy on Log Handling in Oregon Waters 

Background 

At the June 21, 1974, Environmental Quality Commission meeting in Coos 
Bay the Department of Environmental Quality staff presented to the 
Commission a status report and proposed program relative to log handling in 
public waters. As a result of testimony presented, the Commission delayed 
action on the report. The nature of the questions asked by both the 
Commission members and timber industry personnel made it apparent that 
further clarification of the proposed program was needed. 
Discussion 

The Department has met since then with timber industry representatives 
to discuss the Department's proposed program and the industry comments 
submitted. The Department has revised the report and proposed program and 
policy to clarify the intent of the Department and incorporate the latest 
available information. 

Attachment A contains the proposed Implementation Program and Policy 
for Log Handling in Oregon's Public Waters. 

Attachment B is a Status Report which contains more detailed back
ground information on Log Handling in Oregon's Public Waters. 

Director's Recommendation 
It is recommended that the Implementation Program and Statement of 

General Policy set forth in Attachment A be adopted by the Environmental 
Quality Commission to guide the Department and the timber industry in 
resolving water quality problems resulting from log handling in Oregon's 
public waters. 

HLS/GDC: ak 
August 11, 1975 

Attachments 

LOREN KRAMER 
Director 



(Proposed) 

Implementation Program & Policy 

for 

LOG HANDLING IN OREGON'S PUBLIC WATERS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

August, 1975 

GENERAL SUMMARY OF PROBLEMS 

Attachment A 

Based on the Department's field evaluations, experience and review of 

pertinent literature, the following general conclusions about the effects 

of logs in public waters are drawn: 

1. There is a~ple and conclusive evidence that the bark, debris and 

leachate releases resulting from dumping, storage and millside 

handling of logs in public waters have an adverse effect on water 

quality. The magnitude of the effect varies with the size and 

characteristic of the waterway and the nature and magnitude of 

the log handling operation. 

2. Free fall log dumping causes the major release of bark 

and other log debris. 

3. Bark and log debris are the major waste products resulting from 

logs in water. These materials range in size from microscopic 

particles to whole logs. Some float but most will sink in a 

short time. Numerous particles may travel submerged a considerable 

distance before dropping to the bottom. Bottom deposits of these 

substances may blanket the benthic aquatic life and fish spawning 

areas. During submerged decomposition stages the wood products 

rob overlying waters of dissolved oxygen and often give off toxic 

decay products. 

4. Leachates from logs in water are a source of biochemical oxygen 

demand and dark color. These generally have minimal impact in 

larger flowing streams but their effect may be compounded in 

quiet waters. 

5. Where logs go aground during tidal changes or flow fluctuations, 

they are a detriment to bottom dwelling aquatic life and can be 

the cause of increased turbidity. 
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6. Even though significant improvements have been made at certain 

log handling areas, further improvements are needed and can be 

accomplished on a short-term basis by improved log dumping, 

handling and storage practices at operations that still adversely 

impact aquatic life and water quality. 

7~ Because alternatives to the storage and handling of logs in 

public waters can result in undesirable as well as desirable 

environmental trade-offs, it is imperative that each operation be 

carefully evaluated on its own merits. 

IMPLEMENTATION PROGRAM 

Based on the statement of general policy which follows and case by 

case water quality problem assessments, a proposed permit will be developed 

for each log handling operation in public waters that will: 

1. State specific objectives designed to bring that operation 

into acceptable compliance with water quality standards. 

2. Require the permittee to evaluate alternatives and submit 

a program and time schedule for meeting specific objectives. 

3. Require implementation of a control program as approved by the 

Department. 

In accordance with existing permit issuance regulations, each proposed 

permit would then be subject to review and comment by both the permittee 

and the public prior to issuance~ 

STATEMENT OF GENERAL POLICY 

The following statement of general policy is set forth to guide both 

the staff of the DEQ and timber industry representatives in matters per

taining to log handling in public waters: 

1. The construction of new wood processing plants which must receive 

logs directly from public waters will not be approved by the 

Department without specific authorization of the Environmental 

Quality Commission. In general, new operations will not be 

permitted where water quality standards or other beneficial uses 

would be jeopardized. 

2. Existing log dumping, storage and handling shall be adequately 

controlled, or if necessary phased out, to insure that water 

quality standards are met at all times. Any control program 
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requiring more than five years to implement shall be subject to 

approval by the Environmental Quality Commission. 

3. Establishment of new log storage areas where logs go aground on 

tidal changes or low flow cycles will not be approved by the 

Department without specific authorization of the Environmental 

Quality Commission. Where there is evidence of resulting damages 

to aquatic life and/or water quality, the existing log storage 

areas where logs go aground shall be phased out in accordance 

with an approved schedule. Any phase-out program taking more 

than five years shall be subject to approval by the EQC. 

4. New free-fall log dumps shall not be permitted. Existing free

fall dumps shall either be phased out as soon as practicable by 

the installation of DEQ approved easy-let-down devices or 

controlled in a manner equivalent to the installation of easy

let-down facilities. Any requests for special consideration 

shall be subject to approval by the EQC. 

5. Best practicable bark and wood debris controls, collection and 

disposal methods, as approved by the Department, shall be 

employed at all log dumps, raft building areas and millside 

handling sites in accordance with specifically approved programs. 

6. The inventory of logs in public waters for any purpose shall be 

kept to the lowest practicable number for the shortest practicable 

time, not to exceed one year except by specific approval of the 

Department. 

7. Upon specific request, the industry shall provide information 

to the Department relative to log volumes and usage site 

locations in public waters. 

8. All dry land log storage, wood chip, and hog fuel handling and 

storage facilities shall be designed, constructed and operated to 

prevent the loss of wood products into the public waters. Plans 

and specifications must be approved by the Department prior to 

construction of new or modified facilities. 

9. Subsequent to adoption of this policy each industry shall be 

responsible for cleanup and removal of sunken logs, piling, 

docks, floats and other structures from its log dumping, 

handling, and storage sites in public waters when use thereof is 

terminated. 



BACKGROUND 

LOG HANDLING IN OREGON'S PUBLIC WATERS 
Status Report 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
January, 1975 

Attachment B 

During the mid 1960 years the Department of Environmental 

Quality (nee Sanitary Authority) made a decision that poor water 

quality and stream conditions resulting from logs and log debris 

must be given priority attention for abatement. While some of the 

poor conditions were obviously apparent, little research data 

existed to verify detailed causes and effects. As a beginning step 

out of this weak regulatory position, the Department joined with 

the U. S. Environmental Protection Agency and Oregon State University's 

Department of Civil Engineering to institute basic research that 

would provide needed informationo 

The product of that research was a report entitled The Influence 

of Log Handling on Water Quality by Frank D. Schaumburg, Ph.D., 

Oregon State University, March, .1970. 

Dr. Schaurnburg's study results show -

" .... that measurable pollution is associated with the 

water storage of logs, but the magnitude of problem must be 

evaluated in each field situation. Factors to consider include: 

number, specie and age of logs stored, and the character and 

flow of log holding water." 

11 Two general types of pollutants are associated with these 

storage practices, soluable leachates and bark debris." 

11 Soluble organic matter and color-producing, lignin-like 

substances which are extracted from logs floating in water can 

lead to a gradual deterioration of holding water quality. The 

organics, measured in this study by COD, TOC, and volatile 

solids tests, can create a dissolved oxygen demand on the 

holding water and could lead to foaming problems. Color

producing substances measured by the PBI test affect the 

aesthetic quality of the water and, thereby reduce its value 

for recreational use and as a water supply source. 11 



- 2 -

"Vertical dumping of Douglas fir logs can result in a bark 

loss of up to 17 percent whereas 5 percent can be lost during 

the log raft transport. Vertical dumping and raft transport 

of ponderosa pine logs can result in a 6 percent loss of 

bark." 

"Bark debris from ponderosa pine and Douglas fir logs can be 

expected to sink at the rate of 10 percent the first day and 

up to 75 percent in two months. Considerable bark deposits 

are common in log dumping and storage areas. 11 

During the time that Dr. Schaumburg's research was in progress 

the DEQ staff also searched out other available pieces of related 

information. Limited data were found from sources in Alaska, 

Canada, and Washington. 

Since the related problem of logs and water quality was common 

to the Pacific Northwest, the DEQ next joined with Pacific Northwest 

Pollution Control Council to evaluate the matter throughout the 

membership areas of Oregon, Washington, Idaho, Montana, Alaska and 

British Columbia. Both the Environmental Protection Agency and the 

Canadian Department of National Health and Welfare also had members 

in the Council. 

By a news release dated December 18, 1970, the Pacific Northwest 

Pollution Control Council announced the appointment of a special 

Task Force from its membership to evaluate the environmental impacts 

of dumping and handling logs in public waters, and to make recommendations 

for the abatement of associated ill effects (Glen Carter was Oregon's 

assignee to the Task Force). The assignment to the Task Force 

carried five categories for inclusion in a final report: 

1. Summarize the available research findings, including an 

evaluation of pollution effects. 

2. Inventory log dumping, handling, rafting, and storage 

sites. 

3. Establish guidelines for recommended practices which 

would reduce pollution effects. 

4. Determine the impacts of revised log dumping and handling 

practices on both the industry and the total environment. 

5. Establish a plan of implementation to identify where 

revised operations are required, with schedules for 

compliance. 
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In carrying out its assigruuent, the Task Force first met with 

personnel from the agencies who are members of the Pacific Northwest 

Pollution Control Council to gain a better understanding of log 

handling activities and log-related water quality problems throughout 

the various zones of the region. Thereafter, they met with key 

research personnel in the Pacific Northwest who have specifically 

studied the effects of logs and associated activities on water 

quality. This was followed by two meetings with a broad array of 

timber industry and tugboat representatives who aided in an assessment 

of the impacts to industry and the total environment that would 

result from revised log dumping and handling practices. 

The Task Force produced a final report entitled Log Storage 

and Rafting in Public Waters, Pacific Northwest Pollution Control 

Council, August, 1971. They learned from available research 

findings that, 

" .... log debris, bark, and wood leachates resulting from 

log handling in public waters can adversely affect water 

quality. The range of effects varies from mild to gross 

depending upon the specific characteristics of both the 

involved water body and log handling practices. In most 

instances where logs depreciate water quality, there are a 

number of practicable changes that can be made to improve 

conditions." 

This report sets forth a number of recommendations for imple

menting improved log handling practices that will benefit water 

quality: 

1. Log storage and handling should be restricted in or 

eliminated from public waters where water quality standards 

cannot be met at all times or where these activities are 

a hindrance to other beneficial water uses such as small 

craft navigation. 

2. The free-fall, violent dumping of logs into water should 

be prohibited since this is the major cause and point 

source of loose bark and other log debrisg 

3. Easy let-down devices should be employed for placing logs 

in the water, thereby reducing bark separation and the 

generation of other wood debrisg 



4. Positive bark. and wood debris controls, collection, and 

disposal methods should be employed at log dumps, raft 

building areas, and mill-side handling zones. This would 

be required for both floating and sinking particles. 

5. Log dumps should not be located in rapidly flowing waters 

or other water zones where positive bark and debris 

controls cannot be made effective. 

6. Accumulations of bark and other debris on the land and 

docks around dump sites should be kept out of the water. 

7. Whenever possible., logs should not be dumped, stored, or 

rafted where grounding will occur. 

8. Where water depths will permit the floating of bundled 

logs, they should be secured in bundles on land before 

being placed in the water. Bundles should not be broken 

again except on land or at millside. 

9. The inventory of logs in public waters for any purpose 

should be kept to the lowest possible number for the 

shortest possible time. 

10. Industry should provide and periodically update an 

accurate quantification of its use of public waters for 

log handling activities. 

"After a thorough review of the problem, the Task Force con

cluded that the establishment of a specific implementation 

plan must be the responsibility of the individual state agencies. 

The diversity of conditions and the possible adverse effects 

of alternatives dictate that the ultimate decisions must be 

made on a case by case basis. The Task Force did feel, how

ever, that the recommendations set forth in their report are 

applicable to all operations and that the regulatory agencies 

should establish aggressive programs to implement the recom

mendations. 11 

The Task Force cautioned, 

"In those instances where it may be feasible to change from 

water-oriented log activities to land based, a full consideration 

and evaluation must be given to the new set of potential 

environmental impacts. There are the hazards of placing 

larger volumes of logs in transit on highways and often through 
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residential areas. Additional noise, dust, and· night-time 

lights in yarding areas could be a disadvantage. Certain logs 

in "cold deck" storage require sprinkling to retard decay. 

Resulting effluents are malodorous and could constitute an 

added source of pollutant to neighboring waterways. Massive 

stacks of logs on land are not always aesthetically pleasing, 

particularly where they may be close to city or residential 

areas. Thus, any such shift of logs from water to land should 

be made with extreme care and a certain amount of caution to 

consider the 11 tradeoffs 11 in environmental impacts." 

"In summary, the impacts of alternatives to water storage and 

handling of logs influence the total environmental sphere: 

land use patterns and planning, air and solid waste problems, 

transportation systems, etc. The ultimate decision as to 

method must include consideration of all these factors. A 

total ban on the use of water for log handling without taking 

into account these other factors is inconsistent with the 

broad environmental responsibilities faced by regulatory agencies." 

In August, 1972, Governor McCall announced a proposed log 

storage policy for Oregon, based essentially on the findings and 

recommendations from_ the Pacific Northwest Pollution Control Report. 

"The policy statement was drafted by a natural resources 

agency committee headed by Dr. Thomas Kruse, Administrator of 

the Oregon Fish Cormnission. McCall created the cormnittee in 

March, 1972, to recommend to him how to reduce conflicts between 

log storage and rafting, and other water uses in the state. 

The statement signed by McCall says in part: "The waters of 

the State of Oregon will be managed to recognize all beneficial 

usesf including industrial, log storage and transportation, 

domestic, recreation, navigation, aquaculture, fisheries and 

wildlife." 

Other key points of the policy statement include: 

1. Log storage and handling will be permitted in those 

public waters where these activities are compatible with 

maintenance of water quality standards and where demon

strated incompatabilities with other beneficial uses of 

the waters do not exist or can be controlled. 
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2. Bark and wood debris controls must be employed at 

log dumps, raft building areas and mill-side handling 

zones. Bundling of logs for transportation will be 

required, as practical. Free-rolling of unbarked logs into 

state waters shall be prohibited. 

3. The inventory of logs in state waters will be reduced 

to the lowest practical level and storage will be for 

the shortest practical time. 

4. The objectives of this policy must be met by July 1, 1975. 

McCall said an implementation plan to meet the objectives will 

be developed immediately by state agencies. He said the 

plan will include identification of areas of conflict and 

time schedules for meeting agency requirements. 

The Division of State Lands, which issues leases for log 

storage, and the Department of Environmental Quality, which 

regulates water quality in relation to log storage, will 

be responsible for implementing the policy, McCall said. 

(The DEQ is currently working with the DSL to determine 

the environmental acceptability of long-term log storage 

sites). 

McCall said the implementation plan will be based on the 

most recent research available. However, he said, sufficient 

research already has been conducted to convince him that 

environmental problems exist in some areas as a result of 

log storage in waterways. 

The Governor said that in some instances present lumber 

mill requirements and operating procedures will have to be 

modified in the interest of other water users. 

AREA PROBLEM REVIEW 

The major areas of log handling in public waters around the 

state have been evaluated to various extents by the staff, and a brief 

review of current information about each area is presented herewith. 

Klamath River 

The DEQ actually began to aggressively press for the reduction 

of logs in Oregon 1 s troubled water areas during 1968 when a water 

quality improvement plan was implemented for the Klamath River. 
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Four companies (Weyerhaeuser, Columbia Plywood, Klamath Lumber, and 

Modoc Lumber) collectively had upwards of 50,000,000 board feet of 

logs stored in the river during peak seasons. A serious water 

quality and debris problem resulted. 

Floating bark and broken logs from these operations littered the 

river surface from Klamath Falls to Keno. Irrigation diversion 

ditches and pumping stations were continuously choked with the waste 

materials. In the vicinity of each mill, and for several miles downstream, 

the river bottom was covered with sunken logs and log debris ranging 

up to 6 or 8 feet deep. Effervescing gases and other decomposition 

products from the submerged wood masses exerted tremendous demands on 

the available dissolved oxygen supplies in overlying waters. Massive 

fish mortalities frequently resulted from a lack of free oxygen 

during the heat of summer. 

Consequently, each company was given a five-year period to 

either remove logs from the stream or provide debris control equivalent 

to dryland storage, i.e., no debris in the water. At the end of the 

five-year period Klamath Lumber Company had all logs and operations 

out of the river. Modoc Lumber Company reduced their log storage and 

handling in the water from 12 million board feet annually to a 

maximum of 4 million board feet during winter and no water storage in 

sununer. In addition, they built a log debris collection and removal 

system to accommodate the winter log storage and handling in the 

river. The combination.of reduced log storage and debris collection 

program has substantially lessened Modoc Lumber Company 1 s river 

problem. However, preliminary evaluation of the lake conditions next 

to the mill in 1973 indicated that considerable sunken bark was still 

being laid down on the bottom away from the collection facilities. 

Modoc Lumber Company has adequate land next to the mill for 

total dry-land handling and storage of logs, but to date insists on 

water storage for a portion of their logs during the winter season. 

Weyerhaeuser Company has transferred all log storage and sorting 

to land, but they continue to utilize a water corridor (300' x 1500') 

at the Klamath River's edge to transport logs into the sawmill. (The 

mill was designed and built for water delivery of logs only; thus, 

that delivery route cannot be changed without rebuilding the mill). 

Weyerhaeuser Company moves approximately one million board feet of 

logs through the corridor each day. The resulting debris generation 



- 8 -

and accumulation are monumental, and unacceptable by DEQ standards. 

At its June, 1972, meeting in Lakeview, the Environmental 

Quality Commission adopted the following program for Weyerhaeuser 

Company: 

"Weyerhaeuser Company should be required to submit a 

program by October 1, 1972, for providing such facilities as 

are necessary to eliminate the use of the Klamath River as a 

wet feet channel for the mill and cleanup residual debris in 

the river by not later than October 1, 1974. The company 

should also be required to irruuediately improve its present 

debris control for the interim. 11 

Weyerhaeuser Company hired a consulting engineering firm to 

study the possible alternatives to their present wet delivery of 

logs into the mill.* Preliminary schemes were prepared by the firm 

in November, 1972, and eight revised schemes were finally presented 

in July, 1973. 

Schemes (1), (2) and (3) are variations of handling logs from 

a large landfill in the river in front of the mill (245,000 cubic 

yards or about 9 acres). Projected cost: 

$1,470,776 and (3) $1,369,162. 

(1) $1,320,514, (2) 

Scheme (4) consists of leaving the log handling as is and 

improving floating bark removal ($294,336). 

Scheme (5) consists of enclosing existing log handling areas 

with a double row of sheet pile filled with rock ($2,276,789). 

Scheme (6) consists of enclosing existing log handling area 

with a single row of sheet pile($901,461). 

Scheme (7) consists of enclosing existing log handling area 

with an earth dike ($594,710). 

Scheme (8) consists of extending l" mesh nylon nets from the 

existing log booms to the river bottom ($341,462). 

Two schemes which have not been addressed are: (1) use of a 

minimum fill in the river for construction of a conveyor to the log 

slips; and (2) relocating the barkers and feeding barked logs to the 

mill. 

* R. J. Hill Engineering Company, Log Handling Systems Study on 
Ways to Feed Mills 1 and 2 at Weyerhaeuser Company, Klamath 
Falls, Oregon. Revised July 7, 1973. 
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In total effect, the 8 schemes offer two basic alternatives: 

(1) a land fill in the river to make a fully land based operation, 

or (2) modifications of the present wet log delivery system with 

various bark and log debris control devices. The Departmental staff 

has rejected possible modifications of the present wet log delivery 

system for several. reasons: 

1. The velocity and rate of forcing over one million 

board feet of logs per day through a narrow water 

corridor generates large quantities of bark and other 

log debris. 

2. It is extremely difficult to effectively control and 

remove such large volumes of bark and debris in the 

water. 

3. Bark collection screens or fences in the water, soon 

plug and have little or no efficiency for containing 

fine, submerged particles. 

4. The heavy buildup of ice behind screens or other 

enclosures nullify both waste control programs and 

the company's capability to move logs into the mill. 

From a water quality management point of view, a fill in the 

river for Weyerhaeuser Company would provide the highest and best 

practicable method for controlling bark and debris. The Department 

staff has endorsed this method. It can be accomplished without 

impairing the river's hydrological carrying capacity, and it would 

have minimal impact on aquatic life and waterfowl. The fill would 

provide public benefit in the form of a cleaner river for recreational 

and aesthetic enjoyment. Also, there would be further public benefit 

in the removal of adverse impact of log debris from downstream 

irrigation and hydroelectric facilities. 

During the Fall of 1974, Weyerhaeuser Company abandoned their 

proposal for a fill in the river when projected costs rose to a 

level above economic acceptance. In addition, it also became 

apparent that the fill would not receive full support from natural 

resource management agencies. Consequently, the EQC extended the 

company's deadline for achieving acceptable wood waste controls from 

October 1, 1974 to June 1, 1976. Alternate proposals are now being 

developed. 
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Columbia Plywood Corporation, Klamath Division, came to the 

end of the five-year period with no reduction in river storage and 

handling of logs. Their plant is closely bound on each side by 

the highway, river and other private property. They have no land 

available for log storage at the mill site, and their neighbors 

will not sell or lease acreage for log usage. 

Consequently the company has appealed to the DEQ for permission 

to 11 stay in the river. 11 They have installed an easy letdown sling 

for unloading trucks. They bundle logs to reduce water surface 

area requirements for storage, and they have installed a floating 

debris collection unit. Even though river quality improvements 

have resulted from the better housekeeping practices, the controls 

do not effectively keep the river surface free of floating debris 

nor do they satisfactorily reduce sinking debris. Neither do they 

lessen the leachate releases from floating logs. 

Columbia Plywood Corporation retained Dr. Frank Schaumburg of 

Oregon State University as a consultant to analyze and compare 

alternative approaches for the handling and storage of logs. His 

report, "An Analysis of the Log Storage Situation at Columbia 

Plywood Corp." was received by the Department on August 15, 1973. 

Dr. Schaumburg presented a limited comparison of two alternatives: 

(1) continuation of present methods and (2) land storage. The 

comparison stressed energy consumption, largely ignored the primary 

problem of log debris and its effects on water quality and presented 

no comparative information on capital or operating costs. The com

parison further assumed that bark collected from land storage areas 

would be contaminated, unusable for fuel and disposed of by land

filling. No apparent consideration was given to a properly designed, 

surfaced storage area which would facilitate cleanup and use of 

debris, control of log deck sprinkling water and dust control. 

Dr. Schaumburg concludes that continued log storage in the 

river will not significantly degrade water quality and would have 

less negative environmental impact than land storage. 

Dr. Schaumburg recommended construction of " . a wire 

mesh screen to extend from the floating baffles to the river bottom 

in the vicinity of the log hoisting and bundle breaking activities 

and at the lower end of the storage zone." 
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The Department staff finds several technical difficulties with 

such screening. No mesh size was specified. No cleaning mechanism 

was proposed. Screening would not be effective against small 

particles that travel as submerged, suspended solids. A screen 

fine enough to trap small particles would soon plug. Further, all 

wood wastes retained in the water would still exert an adverse 

impact on water quality. 

Columbia Plywood Corporation still has not submitted sufficiently 

detailed information on capital costs, operating costs, or environ

mental impacts of specific possible alternatives to their present 

log handling situation. In effect, the Department still has no 

sound basis for changing their original decision to require total 

log removal. 

Columbia Plywood Corporation now claims that their only remaining 

alternative, if pressed, would be to close down the mill. This 

matter will eventually have to be resolved by the EQC. 

Deschutes River 

In the upper Deschutes River two lumber companies utilize the 

waterway for log handling. Brooks Scanlon Lumber Company at Bend 

has log dumping, storing and mill feed operations in the river. 

They are currently under order from the DEQ to move all logs out of 

the stream. Two alternatives are open to the company: (1) relocate 

the river channel or (2) bridge the stream with a log conveyor. 

The company initially proposed to pursue the channel relocation, 

but were stymied by inflated cost projections before work could 

begin. Late in 1974 the company requested a hearing before the EQC 

to air their predicament and concerns. The EQC, therefore, agreed 

to let the company submit a new proposal by January 15, 1975. 

Below the Brooks Scanlon operation, the river bottom is laden 

with many years' accumulation of bark and log debris. These materials 

have also carried downstream to fill large areas in Bend 1 s Mirror 

Pond and spread on the riverbed toward Tumalo. Bark and debris 

also cause plugging problems on downstream irrigation diversion 

screens. 

Gilchrist Lumber Company, at Gilchrist, recently abandoned a 

flow through log storage pond on the Little Deschutes River. They 

now store logs on land and feed only debarked logs through the 

water to the mill. Some log debris and colored water still result 

from this operation. 
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Coos Bay 

Six companies bordering Coos Bay annually dump and handle 

approximately 532 million board feet of logs in the water 

(Weyerhaeuser Company, 300 MBF; Coos Head Timber Co., 69 MBF; 

Knutson Towboat Co., 50 MBF; Georgia Pacific, 50 MBF; Al Peirce 

Lumber Co., 38 MBF; and Cape Argo Co., 15 MBF). Most of their 

collective activities are in the upper bay sloughs and river 

channels, where resulting log debris and substandard-water quality 

are closely associated. 

The DEQ set out in early 1973 to place each of the six timber 

industries on Coos Bay under an implementation plan for reducing 

in-water log dumping, handling, and storage to the lowest possible 

level. Unknown to the DEQ, the Port of Coos Bay and local timber 

industries had simultaneously applied for and received monies from 

the U. S. Economic Development Administration (EDA) for "A Study of 

Economic and Environmental Impacts of Alternate Methods of Log 

Storage in the Coos Bay Estuary. 11 

Consequently, the Port Corrrrnission and industry representatives 

asked the DEQ to hold the state's implementation plan in abeyance 

for seven months (until February 1, 1974) to allow completion of 

the local study. The DEQ agreed to that delay. 

Mr. Alex Jackson of Greenacres Consulting Corporation, Bellevue, 

Washington, conducted the study and submitted his final report in 

May, 1974. It is interesting to note that Mr. Jackson's final 

recommendations are very much the same as those of both the 

Departmental staff and the Pacific N. W. Pollution Control Council 

Task Force on log storage and rafting in public waters. 

Mr. Jackson's final letter of transmittal to the Port of Coos 

Bay Commissioners carries his summary and recommendations: 

"As a result of our investigations we have concluded that 

log transportation, storage and handling activities, as now 

practiced in Coos Bay Estuary, do detract from water quality 

and thus detract from environmental quality. Most alterna

tives to current practices will also detract from environ

mental quality and in addition will have an adverse impact 

on the economics of the forest products industry and thus 

the economy of the region. 
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For the guidance of the Commission we wish at this point to 

summarize our recommendations into two categories as follows: 

1. Short-term Recommendations (less than five years). 

(a) That the forest products industry be allowed to 

continue its present log transportation, handling 

and storage practices in the waters of Coos Bay 

Estuary provided: 

(i) gentle let-down systems are installed 

at all log dumps on the estuary; 

(ii) that the present clean-up practices used 

in the Coos River drainage are adopted for 

the entire estuary; 

(iii) that the peak inventory of logs stored 

in the water be reduced by improved 

logistics where improved logistics are 

possible; 

(b) That the construction of new wood processing plants 

which must receive logs from the waters of the 

estuary be prohibited. 

(c) That existing wood processing plants now located on 

the estuary not be required to relocate9 

2. Long-term Recommendations (five to ten years). 

(a) That dry-land storage of all logs at the Eastside 

Site be encouraged provided: 

(i) the current shortage of fuel eases; 

(ii) that dredge spoils are available for 

development of the site; 

(iii) that in the interim no higher value and 

better use be demonstrated for the site; 

(b) That the continued use of the waters of Coos Bay 

Estuary for transportation purposes be allowed." 

Aside from the obvious environmental benefits to be gained 

from these recommendations, Mr. Jackson shows conclusively that 

shorter storage periods for fewer logs in the water and dry-land 

sorting and storage are economically desirable. 
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For Coos Bay, and other waters subject to tidal influence, the 

staff would also recommend that logs not be stored where they go 

aground during low tides. Logs pounding on the bottom are both 

harmful to aquatic life and the cause of unnecessary turbidity. 

Yaquina Bay 

Three timber companies handle logs in Yaquina Bay, the most 

significant one being the Georgia Pacific Corporation which annually 

dumps and stores some twelve million board feet. 

As yet, the DEQ has not fully evaluated the effect of the logs 

on Yaquina Bay water quality, i.e., some of the local debris is from 

land sources and some of the up-bay water stagnation results from 

natural conditions. In any event, a reduction in logs would have 

some beneficial effect. Unfortunately, almost no land is conveniently 

available for cold decking. 

Scappoose Slough 

Scappoose Slough is utilized by the Multnomah Plywood Corporation 

for log dumping, rafting, and mill-side handling. The slough is 

shallow and receives little summer inflow. Consequently, the logs 

and related activities keep the slough muddy, debris laden, and 

deficient in dissolved oxygen during summer and early fall. Multnomah 

Plywood Corporation is under permit requirement to develop a program 

and time schedule by July, 1977, for replacing their free-fall log 

dump with acceptable facilities. 

Skipanon River 

In the Skipanon River, near Warrenton, there are two log 

handling operations. One has been publicly condemned because logs 

usurp the whole channel surface, in addition to releasing debris. 

The second facility. is for log rafting and log 11 take-out 11 only. 

Related log storage is on adjacent land. 

The DEQ has not yet developed an abatement plan for the Skipanon 

River problem. 

Lewis and Clark River 

Also, near Warrenton and Astoria is the Lewis and Clark River 

where the Crown Zellerbach Company makes up rafts with logs out of 

land storage. A detailed environmental evaluation of the working 

area and river has not yet been made. A cursory survey indicates 

that there is not a serious problem, but some 11housekeeping" 

improvements are needed. 
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Umpqua Bay 

Umpqua Bay supports a minor amount of log rafting and millside 

handling. The magnitude and effect of the operations are not fully 

known. Three operators are involved: International Paper Co., 

Reedsport Lumber Co., and the U. S. Bureau of Land Management. 

Siuslaw Bay 

There are three lumber industries on Siuslaw Bay: U. S. 

Plywood Corporation, Davidson Lumber Company and Murphy Veneer 

Company. The first stores all logs on land and feeds only debarked 
11 blocks 11 through the water to the plywood plant. This operation is 

acceptably clean. 

Both Davidson and Murphy dump, raft, store, and handle logs in 

the estuary. Here, as in Yaquina Bay, it is difficult to separate 

natural debris and reduced water conditions from those caused by 

the logs. Further study of the estuary and company activities is 

needed. One thing for sure, there is almost no available land for 
11 cold deck 11 log storage in the narrow canyon near these two mills. 

They must utilize the water to survive on present locations. 

Columbia River 

There are an unknown number of log raft storage areas and 

scattered sawmills along the Columbia River that have not been 

either enumerated or evaluated by the DEQ. The Department has no 

record of reported prob.lems with log debris or log related impair

ment of water quality in the mainstern Columbia Riverg 

Willamette River 

On the Willamette River above the falls, there remains a 

single log dump at Canby, operated by the Crown Zellerbach Company. 

Log rafting and storage are still common throughout the Portland 

Harbor and Multnomah Channel. Here again, these log related 

activities have not been finitely analyzed for compliance with 

environmental programs. No serious problems of water quality or 

log debris are apparent. 

Siletz River 

Boise Cascade Corporation maintains a flow-through log pond on 

the upper Siletz River at Valsetz. Log debris and leachates definitely 

depreciate the water quality. The corporation has been instructed 

by the DEQ to abate the problem. Final plans for a change have not 

yet been submitted. 
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Coquille River 

In the Coquille River Estuary, at Coquille, the Georgia Pacific 

Corporation stores a small quantity of logs. However, their main 

storage site is on land and only debarked logs are fed from there 

through the water to the mill. Here again, the DEQ has not yet 

closely evaluated the water conditions related to the logs. 

Moore-Mill and Lumber Company on the Coquille River Estuary at 

Bandon operates a sawmill with some of the logs stored in the water. 

Little is known about the log effects on water quality here. Further 

evaluation is needed. 
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Statement 
of 

Coos Head Timber Company 
on 

Log Handling in Oregon 1 s Public Waters 
before 

Oregon Environmental ~uality Commission 
Portland, Oregon 

August 22, 1975 

Mr. Chairman and gentlemen, I am c. Wylie Smith, Executive Vice President cf 

the Coos Head Timber Company, Coos Bay, Oregon. Our company bas been in business 

here for in excess of 29 years and presently operates two sawmills and a plywood 

plant. The direct employment at our plants is approximately 320 people and 

there are many other related jobs in connection with logging, log trucking 

and handling, etc. The mills are typical cargo sawmills and are constructed on 

tidewater. Logs can only be fed into both of our plants from rafts and booms 

adjacent to the log slip which conveys the logs into the band mills or to the 

veneer lathe. 

The yard areas at each of our plants are extremely crowded and there is no 

room for dry land storage of logs nor any physical method for feeding these 

logs into the mills. 

The very high cost of logs and the expense of handling logs in inventory 

forces us to keep our inventories at a bare minimum consistent with having 

suffioent logs available to keep the mills in operation during the wet weather 

winter sea.son., 

The implication bas been made that log rafts in the water cause turbidity 

when the rafts go aground at periods of low tide, We believe that all informed 
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people would readily agree that one large wiriterfreshet on the Coos River drain-

age would cause many times the amount of turbidity to the waters of Coos Bay than 

would result from the storage of logs in rafts. 

For the reasons as briefly set forth above we see no alternative method for 

log handling beyond that presently being used which would p~mit our plants to 

oontinue in operation and avoid the resulting loss to the economy of this 

area which removal of logs from the water would cause. 

We respectfully request that prior to implementing any changes in log 

handling methods in the waters of Coos Bay that public hearings be held here 

so that the full facts can be developed as to the detrimental effects wbicb 

could result from alternative methods of log handling. 

Respectfully ~ub~~~d, 

'5'4{??/'f//)/~ ,j,d 
-~,~f~~,:~~~r#y 

Executive Vice President 
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Statement 
of 

Industrial Forestry Association 
on 

.. Log Handling in Oregon's Public Waters 
before 

Oregon Environmental Quality Commission· 
Portland, Oregon 
August 22, 1975 

Mr. Chairman and gentlemen, I am W. D. Hagenstein, Executive Vice President 

of Industrial Forestry Association, Portland, Oregon. I am a professional forester 

and a registered professional engineer in Oregon and Washington. 

Industrial Forestry Association represents operators of 400 wood processing 

plants with 200 continually supporting logging operations throughout all of the 

19 counties of Western Oregon and the 19 counties of Western Washington. For 41 

years we have been engaged in working in every way to improve the practice of 

forestry in this Region for the development of a permanent timber supply as the 

princip'al backstop it is to our economy. Forestry supports 43 per cent of all 

the people in Oregon; 21 per cent in Washington. In addition to plants and 

animals managed through agriculture, trees managed through forestry are the 

principal renewable source of jobs, payrolls, homes, taxes and a host of other 

multiple benefits in the Pacific Northwest. The processing of wood presents 

much less intensive demands on sources of energy than any of its competitive 

materials that are used for construction, packaging or communication. 

From the time that the Department of Environmental Quality first began the 

development of a policy on log handling in Oregon's public waters, our Association 

has been working with it and has always made it very clear that whenever any 

practices that our Industry was engaged· in in the handling and transporting of 

Inforn1ed Forestry Action 
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logs in public waters could be demonstrated as being detrimental to public health 

and safety or the economy, we stood ready to work with the Department to rectify 

such situation. 

We have been in constant communication with the Department on the log handling 

policy and want to make a few suggestions to the Commission before it finalizes 

the policy proposed to you by the Department. 

First and foremost, at the outset any policy which affects the handling and 

transporting of any materials as vital to the benefit of everyone in Oregon as 

the towing and storage of logs in public waters, such statement should carry with 

it an appropriate preamble, some such statement as, "Transportation of logs in 

rafts and log handling and storage in public waters of Oregon are legitmate uses for 

navigation and commerce." If such is inherent in the laws of the State, it still 

should be clearly spelled out in any preamble statement so that Oregon's Forest 

Industry and its employees know that the State is not embarked in any way on a 

policy which would preclude the use of public waters for this purpose so far as 

it can be demonstrated that it is not detrimental to the public health and safety 

and economic welfare of the majority of citizens of this State. 

A second general statement that we'd like to make is that any policy statement 

should be devoid of terminology which indicates that there are detrimental effects 

generally when every student of the quality of water and other resources knows that 

each situation is different and that while there may be detrimental effects in 

one area, there may be none which are measurable in others. 

Now I'd like to give a few specific su9gestions. In item l in General Summary 

of Problems, there is certainly not "ample and conclusive evidence" that bark debris 

and leachates have a measurable adverse effect on water quality everywhere. This 

statement ought to use such terms as 11 some 11 evidence and 11may 11 have an adverse effect. 

In item 5, logs which go aground "may" affect bottom life and "may" cause increased 
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turbidity but certainly not in every case as indicated in the current proposal. 

In the preamble under Implementation Program, we would I ike to see the 

word "problem" deleted because what we' re really talking about is 

individual water quality assessment and until such assessments have been made 

there is no certainty that there is a problem. We would I ike to see this preamble 

carry the word "state" before "permit" because we believe that this should be 

independent of the National Pollution Discharge Elimination System procedures. 

In item 2 following the preamble just referred to, we would suggest rewording 

it as follows: "Re~ofre Where needed, the permittee to shall evaluate alternatives 

including consideration of environmental trade-offs and submit a program and time 

schedule for meeting specific objectives." (Struck out language is proposed for 

deletion and underscored language for insertion.) There is no sense at al I in 

requiring something that's unnecessary. Under Statement of General Policy, 

we would suggest that the policy statement with respect to the legitimacy of Oregon's 

public waters for log handling, storage and transportation should be item I. The 

current item I should be made positive instead of negatively stated as it is at present, 

such as, "The construction of new wood processing plants which must receive logs 

directly from public waters will not~ be approved by the Department withoot 

specific authorization of the Environmental Quality Commission." The last sentence 

of item l should be struck out in its entirety. In item 2 we would suggest modi-

fication as follows: "Where existing log dompfng transportation, storage and 

handling are major factors in influencing water quality they shall be ade~oate+r 

appropriately controlled. or-+f-neee••ary-pha•ed-oot,-to-+n•ore-that-~•ter-~oatfty 

•tandard•-are-met-at-att-tfme••'' No blanket statement that anything should be 

phased out should be included in a policy statement which wi II prejudice the 

employees who wi 11 implement such pol icy that anything should be phased out before 

there is demonstrable adverse effect upon water quality. 

In item 3 in the third line, we would recommend that the word "resulting" 

be deleted and the word "significant" inserted in its place. 
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Whi l'e we support the rest of i tern 3, we would respectfully suggest that 

the Commission adopt a policy that before any storage areas where logs can ground 

are phased out that adequate public hearings be held in such areas. This is the 

only way we can assure such phasing out will not cause more environmental adversity 

than that alleged to be caused by grounding. In item 6, we do not believe that 

the Department of Environmental Quality or the Commission should put a time limit 

on the inventory of logs in public waters because it is to the economic advantage 

of every owner to keep them in the water for the shortest possible time. However, 

no one, including the Commission, has any way of controlling the economic conditions 

which indicate the movement of logs. Therefore, we think that putting in the 

requirement of specific approval by the Department of storage to exceed one year 

is in effect putting a burden on the Department or the Commission which neither 

can really handle. 

This concludes our major suggestions and we would like to congratulate the 

staff of the Commission for having worked so long and having been so cooperative 

with the Industry to this date on this policy and particularly on the fact that 

it recognizes that in solving the actual problems which occur that they should be 

done on a case-by-case basis because of the great variabi 1 ity of circumstances 

under which logs are handled in the public waters of Oregon. 



Mr. Loren Kramer 
Director 
Department of Environmental Quality 
1234 S.W. Morrison Street 
Portland, Oregon 97205 

Dear Mr. Kramer: 

Weyerhaeuser Company 

Southwest Oregon Region 
North Bend, Oregon 97459 
(503) 756-5121 

August 25, 1975 state of Orogo11 

DEPARTMENT Of ENVIRONMENTAL QUALITY. 

oo~@~ow~rm 
Ml G 2, '/ 1975 

OFFICE Of !Hil PIREC[QR 

Attached, as requested, is a copy of my prepared remarks on the subject 
of the proposed policy on Log Handling in Oregon Waters. 

I appreciate the opportunity to have the entire text included in the 
record since, in the interest of time, I paraphrased the statement at the 
August 22, Environmental Quality Commission meeting. 

TWN:pc 

Att. 

Sincerely, 



STATEMENT OF WEYERHAEUSER COMPANY ON LOG HANDLING IN OREGON'S PUBLIC WATERS 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

PORTLAND, OREGON 

AUGUST 22, 1975 

Mr. Chairman, Ladies and Gentlemen, I am Ted Nelson, Raw Materials Manager for 
the Southwest Oregon Region of Weyerhaeuser Company with headquarters in North 
Bend, Oregon. Weyerhaeuser in Southwest Oregon employees some 1,700 people and 
operates a large sawmill and plywood facility as well as being engaged in the 
export of logs and chips. Our operations are supported by a 210,000 acre tree 
farm. 

Weyerhaeuser has been active in efforts to protect the water environment in 
connection with the handling, storage and transportation of logs on the Coos 
River system and in Coos Bay. Within the last four years we have constructed 
a chain, easy letdown device at our terminal at Dellwood. We have developed and 
operated daily, the river sweeping logster in the bay and rivers. This vessel, 
built at a cost of $150,000, is designed to clean the waters of floating debris 
of all sizes from leaves and twigs to floating logs. 

Through our membership in the Industrial Forestry Association, and individually 
as a company, we have had an opportunity to work 
developing the proposed policy before you today. 
tunity. 

with the department staff in 
We have appreciated that oppor-

We support the proposed policy in general subject to the comments made by W. D. 
Hagenstein. In addition, I would like to briefly underscore the potential impact 
of the portions of the material before you which deals with the storage of logs 
where they go aground. Our concerns lie with the specific wording, the resulting 
logic and the potential implications of these policies as presently worded. 

In item 5 of the General Summary of Problems, the statement is made and I quote, 
"where logs go aground during tidal changes or flow fluctuations they are a 
detriment to bottom dwelling acquatic life and can be the cause of increased 
turbidity." Then in item 3 of the attached Proposed Policy and Guidelines, beginn
ing with the second sentence, and I quote, "Where there is evidence of resulting 
damages to acquatic life and/or water quality, the existing log storage areas where 
logs go aground shall be phased out in accordance with an approved schedule." 

Our concern obviously is that the policy, as now written, first establishes the 
premise that grounding of logs are a detriment to bottom dwelling life and then 
with the premise given states that such storage areas shall be phased out. In 
the case of Weyerhaeuser Company in Southwest Oregon, implementation of this policy, 
based upon the premise, would have serious economic and environmental effects. 

The carrying of log inventories is a necessary part of operating a wood products 
business. Inventory levels fluctuate throughout the year based upon the season
ality of log production, mill and other business requirements and expected high 
water conditions in the tributaries feeding our facilities. For example, during 
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periods of high water on the Coos River system we cannot flow logs from our 
yards to the mills and there is the periodic risk of being unable to maintain 
mill production without an adequate volume of logs in the water. 

Our business requirements dictate the need for water storage areas sufficient 
to contain 30 million board feet of logs. To accomodate this storage, we own 
or control 95 acres of rafted log storage area. On 42% of this area logs period
ically go aground. Also, because of the nature of raft tieups, an additional 
15% of this area is indirectly effected by grounding. Outboard rafts are tied 
to inboard rafts and while the outboard rafts float free on any tide, removal of 
the inboard rafts for use as tieups would eliminate this free floating storage 
area. Consequently, approximately 57% of our rafted log storage area would be 
effected if ground storage were disallowed. 

To accomodate the loss of this storage area while endeavoring to maintain our 
present level of business activity, our only recourse would be to store up to 
approximately 15 million board feet of logs on dry land. This would require the 
development of two additional dry land storage facilities. A new bridge would 
be required across the Millicoma Fork of the Coos River to access one of the 
new yard sites and additional log handling equipment would be required. The 
capital required, using present costs, would be approximately $4,500,000. The 
additional cost to operate the two new yards would be approximately $300,000 per 
year and our annual fuel useage would be increased by 108,000 gallons. In 
addition, the abrasive handling of logs on dry land creates far more bark waste 
than that associated with easy letdown and subsequent free floating in the water. 
Thus, the dry waste developed in the yard handling process would create a severe 
solid waste disposal problem with only limited disposal sites. Finally, there 
would be the periodic risk of being unable to maintain mill production during 
periods of high water. Based upon our experience this situation could occur 
approximately once every four years. It would last a week and reduce payrolls 
by $190,000 for each week lost. Therefore, from the point of view of our company, 
we do not feel that there are sufficient offsetting beneficial gains to society 
or to the environment to justify the expenditures of these kinds of costs and 
the secondary adverse environmental impact. 

I would like to emphasize that we are not speaking to the development of new 
areas where logs go aground, but are merely talking of maintaining the opportun
ity to continue to use areas which have been so employed for the past 40 years. 
In fact, the area we now use is less than in the past, and for the industry as 
a whole, requires only 1.6% of Oregon's total esturine intertidal area. 

In summary, we appreciate the opportunity to appear before you today and to have 
had an opportunity to contribute to the development of the proposed policy. We 
agree with the comments made by W. D. Hagenstein of !FA. Given the specific 
implications to our operation in Southwest Oregon we would like to underscore the 
need to modify the statement of item 5 in the General Summary to read that logs 
which go aground "may" effect bottom life and "may" cause increased turbidity 
and further that in the proposed policy under item 3, we recommend the word 
"resulting" to be deleted and the word "significant" be inserted. This would 
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break the logic which now exists which first establishes a premise and then 
defines a necessary action and will allow all future considerations to be made 
on a case by case basis. 
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Mr. Loren Kramer 
Director 

August 13, 1975 

Department of Environmental Quality 
1234 S.W. Morrison 
Portland, Oregon 97205 

Dear Bud: 

Re: Temporary Rule Adoption for 
Significant Air Quality Deterioration 

We note on the August 22 Agenda that the EQC is 
going to be asked to adopt a temporary rule for the 
prevention of air quality deterioration. You are 
probably aware of the tremendous impact this will 
have on the State of Oregon and the long history of 
political controversy it has had nationally. 

We have several concerns about this Agenda item which 
we would like to pass on to you and the Commission 
members, First of all, we do not see the need to adopt 
temporary rules unless some major new sources are plan
ning to go in during the next 30 to 60 days, which 
you feel must be covered by temporary rules. 

Secondly, by the act of adopting these temporary rules 
the Commission will automatically prejudice the 
adoption of permanent rules. The reason we are con
cerned about this is that the Environmental Protection 
Agency has not been at all enthusiastic about pro
tecting the nation from significant air quality de
terioration (the graying of America) . Because of this 
they have, on several occasions, promulgated proposed 
rules which did not carry out the mandate of the 
Supreme Court order. In fact, their compliance has been 
so shoddy that the Sierra Club will probably go back to 
Court to force compliance. 

This is important because on page four of the staff 
report on this subject for the next EQC meeting it 
is noted that "the Department has drafted a proposed 
temporary rule for PSD (Attachment B) which in essence 
duplicate'S the EPA PSD Rule. " 
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I enclose a copy of an article from Ecology Law Quarterly 
which discusses the political background of this whole 
issue. I think it is important that the Commissioners 
understand what motivations are behind EPA's proposed rules 
and therefore develop their own position as to whether 
EPA has done the best job. 

Because of the massive importance of these rules and the 
fact that no one will have had adequate time to review and 
analyze them before the August 22 meeting, we ask that this 
item be deleted from the agenda and that it be put on a 
later agenda with provisions for a public hearing. The 
last pUblic hearing that was held on this matter was 
November 22, 1974. It simply dealt with the philosophical 
issue as to whether or not such rules should be promulgated. 
There has been no opportunity for the public to respond to 
any definite rule making proposal from the Department. 

We would appreciate it very much if you would distribute 
this letter and the attached article to the Commission 
members with sufficient time for their review prior to 
the next meeting and that you would delay consideration of 
the adoption of the temporary rules until the next regular 
meeting and that the public hearing be provided for. 

Since~, 

L~~~ Jfxec~i/"~f rector 

Enclosure 

LW:alh 



Bolt Hall 
School of Law VI University of California 

at Berkeley 1975 

Sierra Club v. Ruckelshaus: 
"On A Clear Day " 

INTRODUCTION 

In May 1972, the Sierra Club and other environmental groups 
filed suit against the Administrator of EPA under the citizens' suit provi
sion of the Clean Air Act.1 Plaintiffs challenged certain EPA guide
lines promulgated in 1971 2 on the ground that they would permit signif
icant deterioration of the quality of the nation's clean air, and thus 
violate the congressional intention embodied in the purposes clause of 
the Clean Air Act. That clause provides that it is the purpose of 
the Act "to protect and enhance the quality of the Nation's air 
resources so as to promote the public health and welfare and the pro
ductive capacity of its population."' Plaintiffs argued that both the 
language and the legislative history of the Act demonstrated not only 
a strong congressional commitment to the improvement of air quality 
in heavily polluted areas, but also. a commitment to the prevention of 
deterioration of air quality in areas currently cleaner than required un
der federal ambient air quality standards.' Plaintiffs therefore sought a 
declaratory judgment that EPA's regulations were invalid insofar as 
they permitted states to adopt implementation plans which allowed for 
degradation of air quality, and further asked for ,temporary and per
manent injunctive relief forbidding the Administrator from approving 
any state plan allowing such deterioration to take place. 5 

The district court granted a preliminary injunction which pre
vented the Administrator from approving any state plan which did not 

1. Clean Air Amendments of 1970 § 304(a), 42 U.S.C. § 1857h-2(a) (1970). 
In all following notes, the term "Clean Air Amen<ln1cnts" refers lo the Clean Air Act, 
42 U.S.C. §§ 1857~1858{, as amended through 1970. See gcnernlfy Comment, 11: 
State J111p/c111c11tatio11 Plans and Air Q1K1!ity Enforce111e11t, 4 EcoLOGY L.Q. 595 (1975) 
[hereinafter cited as State Plans and Enforcement]. 

2. 40 C.F.R. § 51.12(b) (1972). 
3. Air Quality Act of 1967 § lOl(b)(l), 42 U.S.C. § 1857(b)(l) (1967). 
4. Brief for Sierra Club as Respondent at 8-9, Fri v. Sierra Club, 412 U.S. 541, 

5 ERC 1417 (1973) fhereinafter cited as Sierra Club D1ief). 
5. tr!. at 5. For a detailed account of !he backr,round lo this case and the issues 

raised hy !he li!igntion ,\'<'f! Nolt\ Tiu· G'fr•ful Air Aet and th<? C'onct'fJI of Non-/)1•p,rv1dr1~ 
lion: Sii'rra C/uh 11. Uuckci.l'lu1us, 2 Ecoi,ooY L.Q. 801 (1972) lhcrcinaftcr cited us 
Nole, No11-Dcurada1io11]. 

See )?age 749 
which DEQ is 

739 

for a critique of the proposed EPA regulations 
J?roposing to adopt. 
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attempt to prevent "signi[icant deterioration of existing air quality in 
any portion of any state."0 It further ordered EPA to prepare regula
tions adequate to prevent significant deterioration. 7 After considera
tion of the merits, the court accepted the Sierra Club's interpretation 
of the Clean Air Act, striking down as contrary to legislative intent that 
portion of EPA's state plan guideline regulations which permitted states 
"to submit plans which allow pollution levels of clean air to rise to the 
secondary standard level of pollution. "8 

EPA appealed to the Court of Appeals for the District of Colum
bia. When that court in a memorandum decision affirmed the court 
below, 0 appeal was taken to the Supreme Court, which granted 
certiorari, staying the district court order. The Court affirmed on a 
tie vote without issuing a written opinion." As a result, EPA re
affirmed disapproval of all state implementittion plans which failed to 
adequately protect against significant deterioration of existing air qual
ity,11 proposed regulations, and promulgated a final set of rules designed 
to assure that adequate protection will exist. 12 

By definition, a policy preventing significant deterioration applies 
to those regions where air quality is higher than that required by 
national secondary ambient air quality standards. Nearly 80 percent 
of the nation's air presently falls in this category.13 But this situation 
may change. A large portion, if not the majority, of new develop-

6. The injunction was issued on May 30, 1972. It is reprinted in full in Hearings 
on the Nonder:radation Policy of tf1e Clean Air Act B('/orc the S11bcon11n. on Air and 
Watc1· Pollution of the Senate Con1111. on Public ivorks, 93d Cong., 1st Scss., at 4.5 
(1973) lhereinafter cited as No11dcgradatio11 /leanngs]. 

7. Id. 
8. Sierra Club v. Ruckelshaus, 344 F. Supp. 253, 256, 4 ERC 1205, 1207 (D.D.C. 

1972). 
9. Ruckelshaus v. Sierra Club, 4 ERC 1815 (D.C. Cir. 1972). 

10. The decision was affirn1cd per Ctlf'frun by an equally divided Court s11b 110111. 
Fri v. Sierra Club, 412 U.S. 541, 5 ERC 1417 (1973). Mr. Justice Powell took no part 
in the decision, 

11. Significant Deterioration of Air Quality, 37 Fed. Reg. 23836 (1972). 
12. Prevention of Significant Air Quality Deterioration, 38 Fed. Reg. 18986 

(1973) [hereinafter cited as 1973 Proposed Regulations]. Thif> first set of proposed reg· 
ulations contained four alternative plans, three of which arc su111marized in note 31 
infra. The fourth is discussed in text accompanying notes 25·27 infra. A new set of 
proposed regulations was issued August 27, 1974. Prevention of Significant Air Quality 
Deterioration, 39 Fed. Reg. 31000 (1974) [hereinafter cited as 1974 Proposed Regula· 
tion!'l]. As this Comn1ent was going to press, final regulations \Vere announced on 
Nov. 27, 1974, and bccan1c effective on Jan. 6, 1975. Prcvcn1ion of Significt1nl Air 
Quality J)ctcrioration, 39 l'cd. Reg. 42510 (1974) lllc1ci11al'lcr cited ns 197~ Final 
Regulations]. Discussion of changes n1adc by the final rcgulaliorHi is li1nitc<l lo 
additional con1n1cnls in the aprropriate footnotes. 

13. Natural Resources Defense Council, Co1n111cnts on the Proposed Rules for 
Prevention of Significant Air Quality Dctcrion1tion, June 20, 1973, at 18 [hereinafter 
citcJ as NRDC Co1nn1cnts], Sec also note 85 i11fra. 
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mcnt is occurring in such areas." This phenomenon may be due in 
part to the location of major new emission sources in more rural areas 
in order to avoid stringent pollution controls in urban centers." Thus 
a policy of no significant deterioration (NSD) which has teeth will 
have important implications for the pattern of future growth and de
velopment. As a result, NSD is a highly volatile issue which serves to 
highlight some of the most difficult problems posed by air pollution con
trol under the Clean Air Act. Largely because of the volatility of the 
issue and the serious implications of the problems presented by alter
nate NSD policies, EPA's response to the court order in Sierra Club 
v. Ruckelshaus has been dilatory and less than enthnsiastic.10 

This Comment analyzes EP A's proposed regulations in light of 
both the requirements of the conrt order and the policy questions which 
must be considered in formulating an effective NSD policy. The dis
cussion then examines alternative NSD proposals which have been sug
gested by various environmental groups. It also provides an assess
ment of how NSD may affect energy and growth policies. Finally, an 
alternative NSD scheme is proposed, 

A 

EPA'S PROPOSED REGULATIONS: COMPLIANCE WITH 

THE ORDER IN SIERRA CLUB? 

1. Was the Result in Sierra Club v. Ruckelshaus Definitive? 

EPA has suggested that it need not comply with the district court's 
interpretation of the Act in Sierra Club. It cites the Supreme Court's 
tie vote on the issue and the fact that the order was originally a prelim
inary injunction as support for its conclusion that there has been "no 
definitive judicial resolution" of the NSD issue. 17 This argument will 
not withstand careful scrutiny of the proceedings. Normally, a prelimi
nary injunction is granted prior to full review of the merits of the case; 

14. The policy of locating highly polluting sources in clean air areas is one 
strongly suppor'ted by EPA and by son1e states which have large amounts of undevel" 
oped resources. See Brief for EPA as Petitioner at 21"22, Fri v. Sierra Club, 412 U.S. 
541, 5 ERC 1417 (1973) [hereinafler cited as EPA brief]. 

15, Examples of the types of plant'i locating in such areas are collected in the Si" 
erra Club brief, sup1a note 4, at 20-21. An excellent exan1ple of son1e of the proble1ns 
caused by large sources in sparsely populated, formerly clean air areas, are the coal-fired 
plants located in the four corners region of the southwest U.S., which were exhaustively 
cxrunincd in C'ongrcssionnl h~nrings. Sec f:Cncra/fy, llcari111:s 011 Prnh/c111s of Electrical 
l'ow1•r Produc/(011 in the So11tl11ve.\·t Before the Senate Co11111ii1tee 011 l11t1'rior and Insu
lar Affairs, 92d Cong., 1sl Scss. (1971), 

16. Sec note 24 fn/1'11. 
17. 1973 Proposed Regulations, supra note 12, 38 Fed, Reg. 18986 (1973). 
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the propriety of permanent cquHable relief is not determined until after 
adjudication on the merits. In the case at hand, however, at least three 
factors support the conclusion ,that the Supreme Court's affirmance was 
final. First, no factual issue was in dispute; ·the question presented to 
the district court was wholly one of law, and the injunction granted 
gave Sierra Club the relief it had requested. Second, because only 
legal issues were in dispute, EPA and the Sierra Club had stipulated 
that the decree would be adhered to as a final order. 18 Therefore, 
nothing further needed to be brought before the trial court to deter
mine the appropriateness of the order.'" Finally, the petition to the 
Supreme Court for a writ of certiorari presented the merits of the case 
in full. In essence, the question it posed was: "Does the Clean Air 
Act contain a policy of NSD?"20 

Nor does the tie vote lessen the force of the Supreme Court's affirm
ancc. The long-standing rule on the effect of tie votes was stated 
by the Supreme Court in 1868 as follows: 

It serves to explain the absence of any opinion in the cause, and pre
vents the decision from becoming an authority for other cases of like 
character. But the judgment is as conclusive and binding in every 
respect upon the parties as if rendered upon the concurrence of all 
the judges upon every question involved in the case. 21 

Since EPA has the primary authority to implement an NSD policy, a 
judgment binding on the parties in this case effectively settles the issue. 
Thus, the district court's injunction stands without further modification; 
it is, in effect, both an injunction and a declaratory judgment, binding 
uponEPA. 22 

18. The sti1n1lation was filed with the Court of Appeals for the District of Colum~ 
bia by EPA on August 10, 1972. Staten1cnt of Bruce J, Terris on Behalf of the Sierra 
Club Defore the Environmental Protection Agency Hearings on Proposed Regulations 
for the Prevention of Significant Air Quality Degradation, at 3, Washington, D.C,, Aug. 
27, 1973. [hereinafter cited as Terris Statement]. The stipulation provided that the in
junction would be regarded as a final order, since the court had, in effect, determined the 
controlling legal issue, and nothing remained for trial. EPA brief, supra note 14, at 
5 n.4; Sierra Club brief, supra note 4, at 8, 

19. C. WlUGIIT, LAW OF FEDERAL COURTS§ 102 (5th ed. 1972). 
20. The questions presented in the briefs before the Supreme Court essentially 

posed the san1e question as had the petition and did not challenge the finality of the 
original injunction. EPA brief, supra note 14, at 2; Sierra Club brief, supra note 4, at 
2. 

21. Durant v. Essex Co., 74 U.S. 107, 113 (1868); U.S. v. Pink, 315 U.S. 203, 
216 (1942); see aho Note, E11viro11n1e11taf Law-No11-f)('f.ff'(lr/atio11-·-Cft·(111 Air Act 1111(/ 

An1<•!1(/l/1t'11f.1· //1'hl lo Mr111daft' a Po/icy Proliibit/11f: Sif{11iflca11! /)1'1t'l'iotalio11 of Air 
Quality in A rcus of Relatil'efy Cf(.'fJll A fr, 2 FoHDllAM UnnAN J_,.J. 136, 139 ( 1973), 

22. 'T'his does not resolve the question of whether other plainliffs nHIY rely on Fri 
v. Sierra Club to seek enforce1nent of a no significant deterioration policy. Four cases 
have exan1ined this problen1 in different contexts. Jn the 5th Circuit case of NRDC 
y, EPA, 489 F.2d 390, 6 ERC 1248, 1260 (5th Cir. 1974), cert. granted sub no1n. Train 
y, NRDC, 95 S. Ct. 39 (1974), the court, relying on the district court decision in Fri 
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2. EPA's Approach 

a. The Original Proposals 

Despite EPA's stance that it had no legal obligation to do so, the 
agency in July 1973 published four alternative sets of proposed regula
tions designed to prevent significant deterioration.23 After several 
drafts and considerable delay, EPA has recently issued a new set of 
proposed regulations which modify one of the earlier proposals. 24 

v. Sierra Club, recognized congressional intent to include non-degradation as part of the 
Clean Air Act. This was one basis used to prevent emission control strategies which 
disperse rather than clin1inate pollution fron1 being in1plemented in Georgia. See text 
accompanying notes 120-122 infra. 

In City of Highland Park v. Train, - F. Supp.-, 6 ERC 1464 (N.D. Ill. 1974), 
plaintiffs <-tttempted to obtain a prelin1inary injunction, which would, i11ter alia, have 
compelled EPA to issue non-degradation regulations imn1cdiately, so that defects in the 
11\inois implen1entation plan might be corrected. Plaintiffs anticipated that correcting 
these defects would result in the denial of construction pcrn1its for a proposed shopping 
center complex. Plaintiffs alleged that the con1plex would cause significant deterioration 
of surrounding air quality and prevent n1aintenancc of air quality standard!'>. - F. Supp. 
-, 6 ERC at 1467-68. Nole that under EPA's proposed NSD regulations, the source 
objected to would not be subject to review. Sec text accompanying notes 54M60, 66-69, 
infra; Comment, V: Control of Con1plcx E1nf,~sio11s Sourcrs-A Step Toward Land Use 
Planning, 4 EcoLOGY L.Q. 693 (1975) [hereinafter cited as Co111plcx Sources}. The 
court denied jurisdiction, stating, an1ong other reasons, that non-degradation regulations 
were subject to the same time guidelines for the submission of state implementation 
plans to EPA as established, and later revised, in the District of Columbia case of 
NRDC v. EPA, 475 F.2d 968, 4 ERC 1945 (D.C. Cir. 1973). Under this timetable, 
final subn1ission of slate plans was not yet required at the tin1c the suit was filed. In 
the District of Colun1bia NRDC v. EPA case, EPA was required to submit substitute 
implementation plans which adequately provided for nlaintenance, as well as attainn1ent, 
of air quality standards, in cases where state plans failed to so provide. No mention 
was n1ade of NSD requiren1erlls Ln the decision. The court in IlighlanJ Park nlso stated, 
citing U.S. v. Pink, 315 U.S. 203, 216 (1942), that a conclusive 'dctennination that the 
Clean Air Acl requires prevention of significant Jclct·ioralion had not yet been 1nade. 
-F. Supp,-, 6 ERC al 1474. 

In Sierra Club v. Morton, - F. Supp.-, 6 ERC 1865 (D. Colo. 1974), a suit 
to prevent rights of way fron1 being granted pursuant to construction of a power plant, 
the court ruled that it wai; pren1ature to decide whether the plant would cause significant 
deterioration since EPA had not yet defined the term. 

In New Mexico Citizens v. Train, - F. Supp.-, 6 ERC 206 (D.N.M. 1974), 
plaintiffs sought to enjoin construction of a copper smelle1: on the grounds that it would 
lead to violations of the secondary and primary standa1·ds, and would significantly 
worsen air quality. The court denied jurisdiction, stating that the existing non-degrada
tion policy was not an emission standard which could be enforced by a citizens' suit un
der§ 304(a)(l) of the Act. Further, it stated that since regulations had not yet been 
promulgated, no claim could be made against the smelting company. - F. Supp. -, 
6 ERC at 2064. 

23. 1973 Proro.scd Regulations, supra note 12, 38 Fed. Reg, 18986 (1973) .. For 
a thorough discussion of these rlan,<;, sec Con1nicnt, The' No11dc;;rr1datio11 C'o11trovcrsy:. 
/low Cfca11 ~Viff Our "(,~fc•t111 Air" /Jc?, 1974 U. J1,1., L,11, 314, 324-33. An cr.:onornic 
analysis of each plan is contained in Con1ment: No11-Degradatio11 a11d Pol/11tio11 Control 
AfternrZfivrw ll11rlcr tlte Clean Air Act of 1970, 9 LAND AND WATER L. Rnv. 507 
(1974). 

24, The prelirninary injunction issueJ by Judge Prall on May 31, 1972, required 
the regulations to be promulgated within six months of the order, or by Nov, 30, 1972. 
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Although EPA has shelved its earlier proposals, all of them shed sig
nificant light on how the agency has viewed its role in NSD implemen· 
tation. 

The earlier plans shared several common features. First, they 
applied to any area where air quality, as measured in 1972, was 
better than one or more of the secondary ambient air quality standards 
which EPA had promulgated." The central element of each plan was 
that states were required to review any new or modified source of air 
pollution prior to construction in order to determine whether applicable 
NSD standards would be violated.20 All sources which fell within one 

EPA had not submitted proposed regulations by that time, although the D.C. Circuit 
Court had affirmed the judgment of the district court on Nov. l, 1972, and had denied 
stays of the district court's order. On Dec. 4, 1972, Chief Justice Burger granted a tern~ 
porary stay which later was extended by the full court. Sierra Club Brief, supra note 
4, at 8. There was son1e indication that EPA was prepared to propose regulations at 
this time. Nondegradaaon Hearin!{s, supra note 6, at 63. The EPA \Vas thus appar~ 
ently in direct violation of the court's order for a short period of time. 

After the affirmance of the district court's order on June 11, 1973, by the Supren1e 
Court, EPA took five more weeks to issue the first set of four alternative proposals on 
July 16, 1973. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18986 (1973). 
Assuming the preliminary injunction's time period restarted when the Supreme Court 
affirn1ed, regulations should have been promulgated by Dec. 11, 1973. But see City of 
1-Jighland Park v. EPA, - F. Supp.-, 6 ERC 1464 (N.D. Ill. 1974). Nothing was 
for!hcoming, although both EPA and congressional bearings had been held on the sub
ject several months before. 

By early February 1974, drafts of a new proposal were apparently circulating on 
a lin1ited basis to state governors. Wall St. J., Feb. l 4, 1973, at 3, col. I. On Mar. 
22, 1974, the disagreement within the administration concerning a policy of no signifi
cant deterioration, which may have been causing the delay, surfaced at a news confer
ence. EPA Adn1inistrator Russe11 Train pointedly failed to support proposed administra
tion changes in the Clean Air Act which would have deleted the NSD policy. 4 ENV. 
RPTR.-CURR, DEV, 1975 (1974). In April 1974, an EPA official indicated that regula
tions \Vould be promulgated "hopefully within two weeks." 4 ENv. RPTR.-CURR. DEV. 
2091 (1974). At the end of May 1974, new proposed regulations were ready and being 
circulated to state governors, 5 ENV. RPTR.-CURR. DEV. 131 (1974), only to be delayed 
by objections. See note 41 infra. 

FinaJly, on July 25, 1974, the Sierra Club filed a motion \Vith Judge Pratt to order 
the EPA to issue proposed regulations within a nlonth and final regulations within 90 
days thereafter. Judge Pratt granted the motion in early September 1974. Telephone 
Intervie\.v with Bruce Terris, Sierra Club attorney, Sept. 20, 1974. So far, EPA has com
plied with that order. Proposed regulations were announced Aug. 16, 1974, and pub
lished Aug. 27, 1974. 1974 Proposed Regulations, supra no1e 12, 39 Fed. Reg. 31000 
(1974). Finally, nearly two and one-half years after the initial court order, final regu
lations \Vere announced Nov. 27, 1974, and published Dec. 5, 1974. 1974 Final Regula
tions, supra note 12, 39 Fed. Reg. 42510 (1974). 

25. 1973 Proposed Regulations, supra note 12, § 52.21(n), 38 Fed. Reg. 18995 
(1973). 

26. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18989 (1973). The 
17 categories of sources are as follows: (1) Fossil-fuel Fired Stean1 Electric Plants of 
more than 1000 million B.T.U. per hour heat input, (2) Municipal Incinerators capable 
of charging more than 250 tons of refuse per day, (3) Portland Cen1ent Plants, (4) Sul
furic Acid Plants, (5) Iron and Steel Metallurgical Furnaces, (6) Petroleum Refineries, 
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of seventeen categories were required to use "best available control 
technology" to control emissions of all pollutants for which secondary 
standards had been set, except for photochemical oxidants. 27 With the 
exception of fossil-fuel fired steam generating plants," best available 
control technology for stationary sources was defined as that which 
would be sufficient to meet new source performance standards estab
plishcd pursuant to section 111 of the Act promulgated for each cate
gory. 29 Two pollutants, sulfur dioxide and particulates, were subject 
to specific standards set either by the state or by EPA. All the original 
plans would have allowed the states considerable leeway in delineating 
and implementing an NSD strategy. 30 All plans would have allowed 

(7) Coal Cleaning Plants (thermal driers), (8) Kraft Pulp Mill Recovery Furnaces, (9) 
Primary Zinc Sn1elters, ( 10) Primary Aluminun1 Ore Reduction Plants, ( 11) Prin1ary 
Copper Smelters, (12) Lime Plants, (13) Phosphate Rock Processing Plants, (14) By
product Coke Oven Batteries, (15) Sulfur Reoovery Pla11ts, (16) Carbon Black Plants 
(furnace process), and (17) Any new or modified source not covered above. having a 
total annual potential emission rate on any premises equal to or greater than 4000 tons 
for any pollutant regulated by secondary standards with the exception of photochemical 
oxidants. These are excluded because they are aln1ost exclusively the by-product of ni
trogen oxides and hydrocarbons. Jd. at 18996. The final regulations have deleted the 
17th source on the original list and added two others: (a) Primary Lead Smelters, 
(b) Fuel Conversion Plants [e.g., coal gasification and oil shale plants]. In addition, 
references to specific processes \Vere deleted; e.g., Iron and Steel Metallurgical Furnaces 
became Iron and Steel Mills. 1974 Final Regulations, supra note 12, §§ 52.2l(d)(l) 
(i-xviii), 39 Fed. Reg, 42516 (1974). 

The categories of sources subject to preconstruction revie\V account for roughly 30 
percent of the particulate matter and 75 percent of the sulfur dioxide emitted nation
wide. EPA, Technical Data in Support of Significant Deterioration Issue I, accompany
ing 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18985 (1973), 

27. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18988 (1973). 
28. For these plants, further controls, such as alternative fuels, were to be consid

ered where needed. Id.§ 52.2l(c)(4)(iii), 38 Fed. Reg. 18996 (1973). 
29. Id. at 18989. The criteria for determining new source performance stand~ 

ards are set out in lext accompanying note 139 infra. The first six categories of 
sources on the list in note 26 supra, now have been made subject to new source perform
ance standards. 40 C.F.R, § 60 (1973); Standards of Pcrfonnance for New Stationary 
Sources, Additions and Miscellaneous Amendments, 39 Fed. Reg. 9308 (1974). For a 
discussion of new source performance standards generally, see Comment, Ill: Direct 
Federal Control~New Source Perfonnance Sta11datds and llazardous E1nissions, 4 
ECOLOGY L.Q. 645 (1975) [bereinafler cited as New and Iiazardous Sources]. For 
categories of sources for which new source performance standards have not been set, 
the Adn1inistrator must consider the following in determining best available control 
technology: ( 1) the process, fuels, and raw n1aterial available and intended to be 
employed; (2) the engineering aspects of the application of the various types of control 
techniques; (3) process and fuel changes; ( 4) the cost of the application of the control 

techniques, proce.~s chanr;cs, alternative fuels, etc.; (5) any applicable state and local 
cn1ission lin1ita!ions; and (6) locational and siting co1J.~idcn1tio11s. j(J7tf Prnpnscd Regu
lations, supm note 12, § 52.2l(d)(2)(ii)(a)-(l), 39 Fed. Reg. 31008 (1974). The 
first four itcn1s \Vere contained in the original proposals; the lasl two were added by the 
newest proposed regulations and retained in' the final regulations. 1973 Proposed Regu
lations, supra note 12, 38 Ped. Reg. 18998 (1974). 

30 .. EPA has rcpcalcdly justified affoiding states such leeway on the grounds that 
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pollution levels in some clean air areas to increas~ to the secondary 
standards. 31 

b. Plan IV: The Area Classification Plan 

The last of the original proposals, the Area Classification Plan, re
tains special significance because it forms the basis for the newest set 
of proposed regulations. In the original plan, the states would have 
been required to classify all clean air areas into one of two zones. Ini
tially, all clean areas would be considered to be Zone II. In this zone, 
increments would be set to allow development and .growth in so far 
as "well developed air pollution control technologies are applied."32 

Any area might be reclassified as Zone I after public hearings were 
held in the affected area. Zone I increments allowed only a small 
increase in pollution over existing levels."" EPA expects Zone I 
areas to remain relatively undeveloped and to include locations such 
as national and state forests, parks, and recreation areas, where little 
deterioration in air quality is desired. 34 

In addition, under Plan IV, states could permit air quality in cer
tain areas to deteriorate to the secondary standard levels, subject to 
public hearings and specific approval by the Administrator of EPA. 
These areas were suggested by EPA to be ones in which significant 

it should be the prerogative of the states to define significant deterioration in light of 
competing policies such as land use, energy needs, and economic growth. See, e.g., 1973 
Proposed Regulations, supra note 12, 38 Fed, Reg. 18994 ( 1973); 4 ENV, RPTR.~CuRR. 
DBv. 2091 (1974); 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31001. See 
text accompanying notes 97-101 and 182-88 infra for further discussion of EPA's posi
tion. 

31. Plan T, the Air Quality Jncre1nent Plan, imposed a single, nationwide allowable 
increment in ambient air quality above existing 1972 air quality. This incren1cnt was 
the san1e as Class TI incren1ents allo\vcd under the newest proposal. See note 40 infra. 

Plan II, the En1issions Limitation Plan, in1posed a nationwide li1nit on allowable 
increases in total emissions from the base level en1issions for a clean air area. No addi
tional ambient air quality standard was imposed, and the year 1972 was chosen as the 
time period from which total annual emissions would be measured. Such a plan would 
require an emissions inventory, and could lead to local violations of secondary air quality 
standards if the total allowed emissions increase were clustered in a relatively small area. 

Plan III, the Local Definition Plan, \vould have given the states con1plete autonomy 
in establishing a definition for no significant deterioration in each dean air area. No 
baseline period would have been required, enabling the states to treat each new source 
on a case~by-case, ad hoc approach. 1973 Proposed Regulations, supra note 12, 38 Fed. 
Reg. 18990-92 ( 1973). 

32. 1973 Proposed gegulations,supra nole 12, 38 Fed. Reg. 18993 (1973). 
33. There has been considerable debate over v..1hen !he base period \Viii be, from 

which "present cn1i5~ion_lcve'8" will be n1c~1,<;Hfcd for con1parisnn purpose,<; under whnl
cvcr NSD schc111c is finally adopted. EPA's initial proposals fnvorcd u 1972 buscline, 
while some cnvironn1cntal groups have urged !he ucloption of a 1970 cn1is.~ions level ns 
the standard of con1parison. ScG icx.t uccon1panying notes 105-109 iufra. 
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amounts of raw materials arc available, where long-range development 
plans require greater levels of pollution, or situations in which the choice 
was between locating a pollution source in already highly polluted areas 
or in an unpolluted area." Before approval for special dcsignalion, the 
state would be required to make a good faith showing that it had con
sidered classifying as Zone I other clean air areas within the state.36 

c. The 1974 Proposal 

After delaying for more than a year, EPA, acting under the threat 
of a court order, 37 proposed a new set of regulations modeled on the 
earlier Area Classification Plan (Plan IV) .38 TI1e most significant 
change is the addition of a third zone, now called a "class,"39 in which 
deterioration to the secondary standards is allowed. ' 0 This class is anal
ogous to the special exception outlined in the earlier plan, but proce
dures for redesignation of an area as Class III require less stringent 
standards and are less subject to disapproval by the Adminfatrator than 
the procedures for creating a special exemption area under the pro
visions of the predecessor plan. 

35. EPA has consistently advocated decentralization of em1ss1on sources as a 
means of achieving and maintaining an1bient air quality standards. See Environn1cntal 
Protection Agency, Guidelines for Designation of Air Quality Maintenance Areas, 
OAQPS No. 1.2-016, ait I-5 (1974). For further discussion of the desirability of this 
policy, see Comn1cnt VII: Air Zoning-A Land Use Model For Air Quality, 4 EcoL
OGY L.Q. 781 (1975) [hereinafter cited as Air Zoning]. 

36. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18993 (1973). 
37. See note 24 supra. 
38. 1974 Proposed Regulations, supra note 12, 39 Fed, Reg. 31000 (1974). 
39. Under the newest, or 1974, proposal, the areas previously referred to as zones 

are renamed classes, so as to avoid confusion with conventional zoning ordinances, Id. 
at 31004. 

40. The secondary standards and the NSD standards for the two zones of Plan 
IV and the three classes of the 1974 proposed regulations are set out in the following 
table. The values for Zones (Classes) I and II represent the allowable incren1ents above 
existing air quality. The problems of .defining the term "existing air quality" are dis
cussed in text accompanying notes 105-114 infra. 

Particulate Matter Sulfur Dioxide (all in ftg/m3) 
Annual 24 hr. Annual 24 hr. 3 hr. 

Zone I 5 15 2 5 25 
Class I 5 10 2 5 25 

Zone II 10 30 15 100 300 
Class II 10 30 15 100 700 

Class III 60 150 60 260 1300 
(Secondary standards) 

The twenty-four ho11r nnd three hour st1111dard1-1 cannot he exceeded 1niir0 !hnn once per 
year. 1973 Proposed Regulations, su{Jra note 12, 38 Fed, Re[~. 18993 ( 1973 ). 'l'hi.<> rc
quiren1ent is deleted in the newest proposed regulations. 1974 Proposed R.eglllations, su
pra note 12, 39 Fed. Reg. 31007 (1974), Secondary standards shown in the above table 
are absolute ceilings rather than increments, and apply to Class Ill of EPA's newest 
proposal. Id. at 31004. Secondary standards are found in 40 C.F.R. §§ S0,5, 50.7 
(1973), 
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In the 1974 plan, as under the earlier plan, all clean air areas are 
initially designated as Class II. 41 Prior to any reclassification, public 
hearings must be held. But under the 1974 plan, the Administrator 
must approve a redesignation unless he finds procedural defects 
in the state's reclassification process, or he finds that the state has "arbi
trarily and capriciously disregarded relevant environmental, social, or 
economic considerations" in the redesignation. 12 There is no mention 
of a "good faith showing" by the states as required in the earlier plan. 
Finally, there is no requirement that new or expanded sources in a 
Class III area be subjected to preconstruction review. 43 

A number of features common to all the original proposals have 
been altered. First, the year 1973 is chosen as the period for deter
mining existing levels of pollution against which further increases in 
pollution are to be measured. This so-called baseline determination of 
air quality would inclnde any expected pollution increases from new 
sources which have been granted approval or have commenced construc
tion before the regulations become effective." Review of new facilities 
would not start until six months after the regulations become effective. 45 

Second, the application of "best available control technology" to reduce 
emission of pollutants other than sulfur dioxide and particulates is no 

41. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31007 (1974). In 
an earlier draft submitted to state governors for review, areas not redesignated pursuant 
to public hearings within two years would have fallen automatically into Class I. This 
provision would have forced the stales to publicly defend reasons for designating any 
area as Class II or Class Ill. 5 ENV. RPTR.-CURR. DEV. 131 (1974). Apparently 
this clause was objected to by some governors and ultimately deleted. 5 ENV. RPTR.
CuRR. DEV. 475 (1974). 

42. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31004 (1974). Un
der the final regulations, the states are required to consider, in addition to the factors 
cited, (1) growth anticipritcd in the area (2) the effect of social, environrncntal, and 
econon1ic considerations on other areas and states, and (3) the in1pact of such redesig
nations upon regional or national interests. 1974 Final Regulations, supra note 12, 39 
Fed. Reg. 42575 (1974). 

43. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31004 (1974). The 
preamble to the final regula1ions presents a confused account of the application of NSD 
regulations to all sections of the country. In the 1974 proposed regulations, the redesig
nation procedure could have been construed to apply to areas already violating secondary 
standards, while pre-construction review of new or expanded sources was limited to areas 
designated as Class I or Class II. Id. In the final regulations, areas violating secondary 
standards fo1· one or n1ore pollutants arc explicitly excn1pted from the re<lesignation pro
cedure, as to the specific pollutant. 1974 Final Regulations, supra note 12, § 52.21 (c), 
39 Fed. Reg, 42515 (1974). But prc-const1uc1ion review is extended !n incl11dc sot1rccs 
located in all areas, regardless of cxi.~ting air quality, Id. § 52.21 (U), 39 l 1ed. Reg. 
421 !6 (1974). Sec note 95 infra for further discu.~.~ion. 

44. 1974 Proposed Rcgu!alions, § 52.2(h)(I), 39 Ped. Rep,. 31007 (1974). The 
final regulations change the baseline year to 1974. 1974 Final H.cgulution.~, supra note 
12, ! 52.21(h)(I), 39 Fed. Reg. 42514 (1974). 

45. 1974 Proposed Rcgulations1 supra note 12, § 52.21(J}(l), 39 Ped, Reg. 31008 
(1974). 
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longer required."' Any mention of controls stricter than new source per
formance standards (NSPS) for fossil-fuel fired steam generating plants 
is deleted.47 Insofar as they are applicable, sources are still required 
to comply with NSPS under section 111 of the Clean Air Act. 48 Sec
tion 111 requires that NSPS be complied with whenever a source is con
structed or modified which would significantly contribute to air pollu
tion and thereby endanger public health and welfare. 49 Attempts to 
reach a precise definition of "modification" in this context have pro
duced a great deal of frustration for EPA.50 Partly to avoid this defini
tional problem in the NSD regulations, the proposed regulations arc 
made to apply to new or "expanded" sources. Expanded sources are 
those which tend "to increase pollution through a major capital expend
iture."51 A final change involves the classification of Indian or federal 
lands. Any redesignation of these areas requires the approval of the 
appropriate Indian governing body or the Federal Lands Manager. 52 

B 

A CRITIQUE OF THE PROPOSED REGULATIONS 

Sierra Club and others have argued strenuously that the pro
posed rules fail to prevent significant deterioration as ordered by the 
eourt. 03 This section examines a number of reasons for these objec
tions, as well as additional objections to the EPA proposal. 

46. Id., 39 Fed. Reg. 31005 (1974). 
47. Id. 
48. Id. See text accompanying notes 27-29 supra. 
49. 42 U.S.C. § 1857c-6(b)(l) (1970). See text accompanying notes 137-143 

infra. 
50. See Co111plex Sources, supra note 22. 
51. 1974 Proposed Regulations, supra note 12, § 52.21(b)(2), 39 Fed. Reg. 31007 

(1974). In the final regulations, the terms "expansion" and "expanded source" have 
been replaced by "n1odi(ication" and "modified source," which have been redefined by 
EPA. The term "modification" as defined in the Clean Air Act for the purpose of de~ 
termining when ne\V source performance standards apply, is a "change in the method 
of opel'ation of a stationary source which increases the amount of any air pollutant 
emitted by such snurce or which results in the emission of any air pollutant not prcvi~ 
ously crnitted." Clean Air Amendinents § lll(a)(4), 42 U.S.C. § 1857c~6 (1970). The 
final regulations do not consider the following as a change in the method of operation: 
( 1) An increase in the production rate, if such increase does not exceed the operating 
design capacity of the source; (2) An increase in the hours of operation; or (3) Use 
of an alternative fuel or raw material, if prior to the effective dale of a paragraph in 
this pa1t [40 C.F.R. Part 50 (1974)] which in1poses conditions or Jin1ils 1nodif'.cations, 
the source is designed to accoinmodate such alternative ut>e. 1974 Final Regulations, 
srtpra note 12, § 52.01, 39 J•cd. Reg. 42514 (1974). For fLirlher discu.<;sion, sec notes 
67 and 177 i11fro, and accon1panying text. 

52. Id.§ 52.2l(c)(3)(i), 39 Fed. Reg, 31007 (1974). 
53. See, l'.g., Terris Statement, supra note 18; NRDC Comn1cnts, supra note 13; 

Con1n1ents of the Environn1cntal Defense Fund on the Proposed Environmental Protcc~ 
tion Agency Plans for Non-Degradation of Air (Oct. 1973) [hereinafter cited as EDF 
Comments]. 
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1. EPA '.1· Failure to Regulate All Harmful Pollutants 

The most glaring deficiency of the four original plans, as well as 
EPA's newest proposal, is their failure to regulate four of the six pollu
tants for which primary and secondary standards have been promul
gated. Only two such pollutants, sulfur dioxide (SO,) and par
ticulates, will be controlled. Moreover, no provision is made for the 
control of substances regulated under sections 112 (hazardous pollu
tants)" or 211 (fuels and fuel additives)."" The injunction in Sierra 
Club did not refer to specific pollutants, but spoke generally of "existing 
air quality. "50 The adequacy of the regulations in light of the court's 
broad mandate is thus questionable. 

EPA's justification of its position rests largely on the fact that the 
four pollutants for which secondary standards have been set but which 
are not subject to NSD control are primarily auto-related. EPA sug
gests that current and anticipated vehicle emissions control technology 
will be sufficient to prevent significant deterioration of air quality with 
respect to these substances. 57 But this argument assumes that such 
emissions will be abated by application of new technology at a rate 
faster than the rate at which the number of emissions sources will in
crease in a given area. The validity of this assumption will vary from 
region to region. 08 In any area where the assumption proves false, 
deterioration, which may reach significant levels, will occur. 59 An 

54. Clean Air Amendments§ 112, 42 U.S.C. § 1857c-7 (1970). See also Terris 
Statement, supra note 18, at 4-8; NRDC Comments, supra note 13, at 3-4. 

55. Clean Air Amendments§ 211, 42 U.S.C. § 1857f-6c (1970). 
56. The court required that the Administrator only approve a state irnplementation 

plan if he is sure that "it docs not pern1it significant deterioration of existing air quality 
in any portion of any state where the existing air quality is better than one or n1ore 
of the secondary standards pronn1Jgatcd by the Adn1inistrator." [en1phasis added]. Pre
liminary Injunction, May 30, 1972, issued by District Judge J.H. Pratt, reprinted as part 
of Nondegradation liearings, supra note 6, at 5. This would irnply that, at a minimum, 
any pollutant for which a secondary standard has been set should be regulated. 

57. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18998 (1973). The 
four so-caJled vehicular pollutants are hydrocarbons (HC), carbon monoxide (CO), ni~ 
trogen oxides (NO.~), and photochemical oxidants (Ox). This position is reiterated in 
the prean1blc to the latest proposed regulations. 1974 Proposed Regulations, supra note 
12, 39 Fed. Reg. 31006 (1974). 

58. For example, pristine areas, currently with few vehicular sources, arc sub
ject to no regulation with respect to the four vehicular pollutants. lJnless a standard 
were set for these pollutants, or technology were <levclopcd to con1plc!cly eli1ninatc pol~ 
lulion fron1 stationary as well as vehicular sources, Jctcrio1·ation up to the sccondnry 
standards could take place. This is bccau~ stationary sourcc8 do produce sot11<' of these 
emissions, and growth in the nun1ber of vehicular sources is likely. EPA suggests that 
con1plcx source regulations help prevent such deterioration fron1 occurring. 1973 Pro
posed Regulations, supra note 12, 38 Fed. Reg. 18988 (1971). llu1 such regulations 
arc only designed to maintain existing atnbicnt air quality standards. See Con1pll'x 
Sources, supra note 22, at 717, 

59. EPA further argues that it is difficult to relate nitrogen oxides (NOx) and 
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adequate NSD plan should therefore establish a maximum allowable 
increment for vehicle-related emissions in order to guard against the 
possibility that higher emission levels from increased vehicle use or pol
lution from other sources of these unregulated pollutants will outstrip 
technological advances in emission control. 00 

2. Failure to Prevent Deterioration to the Secondary Standards 

The district court opinion provides little guidance as to what con
stitutes "significant" deterioration. The court did suggest, however, 
that its primary concern was to prevent degradation to the secondary 
standards. 01 It is therefore possible to read the court order as requiring 
air quality in all clean air areas to remain higher than 1he secondary 
standards. A preoccupation with the secondary standards, however, is 
undesirable for two reasons. First, common sense would dictate that 
in an area which is only slightly better than the secondary standards 
deterioration to the secondary standard might be quite insignificant. 

In addition, the structure of .the Clean Air Act suggests that the 
meaning of "significant" should not depend on the secondary standards. 
The national primary and secondary ambient air quality standards are 
by definition quantified estimates of measurable effects of pollution on 
health and welfare. 62 Therefore, one goal of an NSD policy might be 
to protect against undetected, unquantified, or unquantifiable effects 
of air pollution. 03 But the same logic would argue against permitting 
any pollution, since the posited goal is to guard against undetected or 
unquantified effects, and any amount of pollution may prove harmful. 04 

hydrocarbon source (HC) emissions to ambient air standards for NO" and photochemi
cal oxidants in clean air areas. This process requires stable ambient HC levels which 
are lacking in clean air areas. This is referred to as the source-receptor relationsh'tp 
problem in the 1974 regulations. 1974 Proposed Regulations, supra note 12, 39 Fed, 
]leg. 31006 (1974). These stable levels are produced only by a con1bination of nun1er
ous HC sources. Thus, EPA rnaintainsi no realistic standard could be set in pristine 
are~1s absent such sources, since states could not predict prior to construction whether 
or not a given source would violate such a standard. Nothing, however, prevents a per
centage lin1italion on- increases in vehicular emissions for an area fron1 being imposed. 

60. EPA suggests that it may eventually be desirable to control deterioration of 
air quality with respect to these pollutants as well as others. 1974 Proposed Regulations, 
8llpra note 12, 39 Fed. Reg. 31006 (1974). Therefore, at the vety least, EPA's hypoth
esis concerning the, cxpcdcd reduction of vehicular pollutants should be teslcd by re
quiring the states to n1·onilor them in clean air areas. This would provide a basis for 
an !1pproprin1c NSD stand11rd. 

61. Hee tcxl 111:co1npanyinp, no1o 8 .v1111ra. 
62. Sc(' State l,/011.\' and 1::11/orc('/IU'll/, ,\'l/fll'a 110(0 I, tcx1 uccon1pa11yi11p, no1e 20, 
(i'.\, 1973 Proposed Regulations, s11pra note 12, 38 Fed. Reg. 18987 (1973), 
64. S('c, c.g" STAFF OF SUJJCOMM. ON Alll ANI> WATl\ll PoU,UTION, Sii.NATH 

C~nMM. <>N P1rn1.1c WnHKS, 90T11 c;oNo., 2n S1 1.ss., Rl'.l'OHT ON A11t ()UAJ.1TY Crt1TE1t1A 

(Co111111. Pri11t l1J(18) al (v), n·prlntcd /11 NondtNNu/01/1111 llt1ar/11N,\', .\·1111r11 11otc 6, al 
166; Sierra Club Brief, s11pra note 4, nt 75~79. 
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The district court decision mandated neither enhancement of air quality 
in clean air areas nor zero pollution increase. As the Sierra Club has 
acknowledged, "Fri v. Sierra Club was not a non-degradation case." 
The district court explicitly ordered that only significant deterioration 
of air quality is prohibited. This obviously means that some non
significant deterioration is allowed."°' Therefore, even though zero 
pollution or zero pollution increase (absolute non-degradation) might 
best protect against unknown or unquantified health and welfare ef
fects, the court has not ordered that result; rather, it has authorized 
some allowable degradation relative to existing air quality. Between 
the limit of absolute nondegradation at one end and the secondary 
standards at the other there is room for considerable disagreement. 

a. Insufficient Regulation of Possible Sources 

Given these considerations, the court's opinion may properly be 
read as allowing deterioration to the secondary standards only in the 
dirtier of the clean air regions. However, the latest EPA proposal 
would allow pollution to increase to the secondary standards in any 
clean air area despite existing air quality. This would occur in two 
major ways, one indirect and one direct. First, EPA passively accepts 
possible deterioration to secondary standards by failing to establish 
regulations for sources which are not within the seventeen categories 
subject to preconstruction review. 60 These might include residential 
developments, shopping centers, freeways, and other new facilities 
which are characteristic of growth at the fringes of urban areas. More
over, existing sources which increase pollution without making large 
capital expenditures are also not subject to review. 67 

65. Nondcgradation Hearings, supra note 6, Statement of Laurence I. Moss, 
Pres., Sierra Club, at 59. 

66. See note 26 supra. 
67. Such sources would have been subject to review under the original proposed 

regulations, which called for review of "new or n1odified sources" in the specified cate
gories, rather than "expanded sources." See text accompanying note 51 supra· The 
change was apparenlly made to avoid interference with the policy of the Energy 
Supply and Environmental Coordination Act of 1974 (ESECA), Pub. L. 93-319. See 
text accompanying note 177 infra. But the term "large capital expenditures" gives the 
states discretion to prevent review of sources other than power plants required to burn 
coal which n1ight have been reviewable as modified sources. For exa1nple, existing 
sources could increase pollution in clean air areas by gradually increasing plant size, 
changing production n1cthods, or switching to a new product, a!I of which a slate might 
conclude involve Jess than a "large capital expenditure." Largely due to such criti· 
cisn1s of the proposed regulations, the final regulations have reinserted the tcr1n 
"n1odified source" as outlined in note 51 supra. But the exceptions a!lowcd by 
the new definition leave in1portant an1biguilics. For cxan1plc, should prcconslruction 
review of a new source consider only emission rates which would result from full ca· 
pacity, or should expected emission rates be based on the level of production most likely 
to be achieved by the source during the first year of operation? If. the latter method 
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The cumulative effect of such sources on pollution levels ·could 
lead to degradation to secondary standards in spite of NSD require
ments. A proposed new source subject to review could find the 
allowed increase in pollution levels used up by sonrces for which no 
review was required, even though the proposed source by itself would 
not have exceeded the standard. As one possible solution, EPA sug
gested in its earlier proposal that clean air areas may in the future be 
required to make growth projections similar to those already required 
under complex source regulations. 68 However, the latest proposed regu
lations point out only that the states, in the NSD portions of their imple
mentation plans, may augment the list of sources subject to review. 611 

No mention is made of other types of direct review, such as emissions 
inventories. 

b. Express Authorization to Pollute to Secondary Standards 

EPA's newest proposed regulations permit pollution to the sec
ondary standards not only indirectly, but also directly, by allowing the 
states to redesignate any clean air area as Class III. In these areas, 
new sources are not subject to preconstruction review. 70 Secondary 
standards can thus be enforced only after they have been violated. 
Since almost no concrete guidelines are provided for redesignation of 
an area as Class III, EP A's "arbitrary and capricious" standard of sub
stantive administrative review71 is not likely to be used to upset many 
state redesignations. If a state felt that it would serve its interests, 
even currently pristine, unpolluted areas could be designated Class 
III. 72 Thus, EPA has allowed the goal of protection of existing air 
quality to become secondary to other priorities. 

EPA justifies this policy by claiming that no adequate criteria exist 
for determining what degree of deterioration from existing levels of 
pollution should be considered significant. This is especially true, 
EPA asserts, because the correlation between low levels of pollution 

is chosen, subsequent increases in production to full capacity would increase emissions 
but would not qualify as a "n1odification" and would not be subject to further review. 
See Co111plex So11rccs, supra note 22. 

68. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18994 (1973). This 
suggestion is notably absent from EPA's discussion of the newest proposed set of regula
tions, though sud; projections are. being required as a part of complex source conttol 
strategics. Sec Con1pfex Sources, supra note 22, text accompanying notes 55-60. 

69. 1974 Proposed Regulations, supra nolc 12, 39 Fed. Reg. 31004 (1974). 
70. ld. See note 43 supra. 
71. Id.§ 52.2\(c)(J)(viii)(a)-(c), 39 Fed. Reg. 31008 (1973). 
72. Id. 39 Fed. Reg, 31004 (1974). EPA suggests but docs not require, that Class 

III areas be those expecting to experience "rapid and n1ajor industrial 01· con1n1ercial ex~ 
pansion (including areas in which extensive mineral development is desired)." Id. 
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and possible adverse effects has not yet been accurately determined. 78 

Therefore, EPA contends that the public's interest will best be served 
if significant deterioration is defined by state and local agencies which 
have more information about local needs and priorities in clean air 
areas. 74 Such local control is unlikely, however, to protect the interest 
residents of other areas may have in preserving the area in question." 

The Sierra Club has attempted to counter this argument by citing 
many examples of the adverse effects of air pollution where air quality 
is higher than secondary standards. 70 Information concerning such 
effects, some of which is contained in EP A's own studies, 77 should give 
EPA a sufficient basis on which to establish reasonable criteria for sig
nificant deterioration standards. 78 Thus, the Sierra Club asserts that 
the needed additional protection from the adverse effects of air pollu
tion must be provided on a nationwide basis by allowing pollution to 
be increased proportionately by no more than a small amount from 
existing levels. 76 

Neither the argument of EPA nor thllt of the Sierra Club is very 
persuasive. Once it is decided that NSD policy should seek to protect 
against unknown or suspected effects of air pollution at levels better 
than secondary standards, any standard of significance will be arbitrary 
with respect to protection against those effects, whether proposed on 
a national or local basis. Obviously, however, protection against such 
effects may be made impossible in all areas by regulations which allow 
pollution levels to reach secondary standards anywhere a state deems 

73. 1973 Proposed.Regulations, supra note 12, 38 Fed. Reg, 18987 (1973). 
74. The justification summarized in the text is the san1e as the principal ar~ 

gument n1ade in EPA's Supren1e Court brief. There, EPA argued that since the pri
n1ary and secondary standards were supposed to protect against any known or suspected 
adverse effects of air polluution on the public health and welfare, [Clean Air Act § 109 
(b)(l)-(2), 42 U.S.C. § 1857c-4(b)(l)-(2) (1973)], no further protection of air qual
ity under the Act was required. Thus, deterioration of air quality to secondary stand
ards was acceptable. EPA Brief, supra note 14, at 8-9. 

75. There has been considerable debate over whether, for example, the few hun~ 
dred residents of a predominantly undeveloped county should have more say over future 
development patterns in the area than the thousands of nonresidents who may rely on 
the area as a recreational resource. For an economic analysis of the problem, see Zerbe, 
Optilnal Enviro11111e11lal Juri.wlictions, 4 ECOLOGY L.Q. 192 (1974). 

76. See, e.11. 1 Nondcfil'adation Ifcari1111s, supra note 6, at 52-511, Sta1cn1cnt of Lau
rence I. Moss, Pres., Sierra Club, Sierra Club Brief, supra nolc 4, at 75-86; Environ
n1cntal Prolcc1ion Agency, Jleal'ings on Propo.~cd Rcgula1ions for the Prcvi.:11lion of Siv,
nifir.;anl Air Quality De!crioration, Wa.~hing1on, JJ.C., Aug. 27, 1973, S!alcn1cnl of lJr. 
Michiwl Wi1lian1s lhercinaflcr cited as Williams Stalcn1cnt], 

77. S<'<' Sierra Club Brief, supra nole 4, at 81~86. 
78. Id. at 88; Noruh'gradatiori iit'ari11gs, s11pra note 6, Stale1nenl o( Laurence I. 

Moss, Pres., Sierra Club, at 65. 
79. See text accoffipanying notes 115-130 infra, for a discussion of Sierra Club's 

proposed plan, 
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it acceptable. Apparently, EPA has decided that the task of protecting 
existing air quality is too difficult for it to tackle seriously on a national 
level. 80 But this decision contrasts sharply with Judge Pratt's injunction 
which states with no qualification that significant deterioration of air 
quality should not be permitted in "any portion of any state."81 

On the other hand, if secondary standards are as deficient in pro
tecting the public welfare as Sierra Club claims, they should be chal
lenged directly or changed by the Administrator nnder the appropriate 
provisions of the Clean Air Act. 82 A decision favorable to more strin
gent standards would allow all persons to benefit from improvements 
in air quality, not just those living in clean air areas. 

Hopefully, the above analysis has made it clear that within the 
terms of Judge Pratt's injunction, an NSD policy is not snsccptible to 
a relatively simple "balancing of interests" test. While the ultimate de
cision concerning the acceptability of an NSD policy may be resolved 
by Congress, this does not leave EPA totally without a yardstick by 
which to determine significant deterioration. As one starting point, the 
Senate Report accompanying the Clean Air Act, cited favorably in 
Sierra Club v. Ruckelshaus, 8

" says "in areas where current air pollution 
levels are already equal to or better than the air quality goals, the 
Administrator shall not approve any implementation plan which does 
not provide, to the maximum extent practicable, for the continued 
maintenance of such an1bicnt air quality."" This suggests, at a mini
mum, the use of the following factors in policy formulation: ( 1) the 
existing levels of air pollution, if determinable; (2) the need to cordi
nate an NSD policy with the other goals of the Clean Air Act; and (3) 
the possible effects of an NSD policy on energy development, growth, 
and land use patterns. It is toward an analysis of some of these issues, 
along with suggested plans for their resolution, that the rest of this 
Comment is directed. 

80. According to Alan G. Kirk II, EPA ass't administrator for enforcement and 
general counsel, EPA has attempted to reconcile public needs with the decision in Sierra 
Club v. Ruckelshaus. He conceded that the regulations proposed by EPA represent a 
shift from the significant deterioration concept embodied in the Sierra Club case, but 
predicted that a court decision to enforce a significant deterioration policy fran1ed solely 
in terms of air quality would quickly be overturned by Congress. 5 ENV. RPTR.-CURR. 
Dnv. 755 (1974). Such legislation bas been introduced in the 93rd Congress in both 
the Senate, S.B. 2539, and the House, H.R. 17069. 

81. Injunction reprinted in Noridct:radation llearings, supra note 6, at 5. 
82. l)ircct challenge co\ild come tinder~ 307(b) o( the Clean Air /\ct, 42 lJ.S.C. 

~ 1857h-5(b) (1973). rJ'hc /\d1ni11istralor i:-i :dso required hy § IOH(c) of thl': Act to 
review fro1n tiine to tin1c the criteria on which scco1H.lary and pri111nry standnrd8 urc 
based. 42 U.S.C. § 1857c-J(c) (l973). 

83. 344 F. Supp. at 255 (1972) . 
84. S. REP. No. 1196, 9lst Cong., 2d Scss. ol 2 (1970) (emphasis supplied). 
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3. Prevention of Significant Deterioration 
In "Any Portion of any State" 

a. Air As a Natural Resource 

[Vol. 4:739 

Perhaps the only pleasant thing to be said about air pollution is 
that even in the dirtiest of air regions there are days when pollution 
has subsided. There are many reasons for these occasions: rain may 
wash some pollutants out of the actmospherc; particulates, being heavier 
than air, gradnally settle out; organisms in the ground absorb some pol
lutants; and, most importantly, an influx of relatively unpolluted air 
from other regions may disperse heavy concentrations of pollution 
throughout the atmosphere. 

The atmosphere's capacity to disperse air pollution has Jong been 
relied upon to lower ambient pollution levels; coastal areas rely on 
ocean breezes, and inland areas may rely upon winds bringing in 
cleaner rural air. Since 80 percent of the nation's air is better than 
secondary standards for at least one pollutant," sufficient quantities of 
clean air are generally available to disperse most air pollution from 
large inland urban areas. Thns, clean air areas, to the extent that they 
remain clean, may be relied on in lieu of increased technology or emis
sion cutbacks as a means of attaining ambient air quality standards in 
dirty air areas. 

However, the atmosphere's dispersive capacity is finite, 86 and this 
fact argues against an NSD policy which would allow degradation to 
secondary standards on a broad scale. If substantial resources of clean 
air were allowed to deteriorate to the secondary standards, the dispersal 
effect could be diminshed to the point where dirty air areas violated 
the ambient standards as a matter of course. 87 Therefore, meteorolog
ical factors suggest that the absolute limit to degradation in most cases 
must be some ambient air quality level better than the secondary stand-

85. Wall St. J., Feb. 14, 1974, at 4, col. 1. Relatively fc\v air quality control re
gions violate all six secondary standards. Thus most would oome under a NSD plan 
which regulated all pollutants for which secondary standards have been set. See Sierra 
Club Brief, .supra note 4, at 16 n.6 .. 

86. One scale by which to measure "dispersive capacity" is the time it takes for 
the con1position of the atmosphere to regain chemical equi\ibriun1, or a so called "steady 
state." The fact that the large scale bunting of fossil fuels, the principal source of air 
pollution, is gradually altering the composition o[ the atn1osphcrc, thereby preventing the 
"steady state,'' is rcflcctc<l i~ the relatively rapid increase in carbon dioxide levels in the 
atmosphere. Thus, carbon dioxide is being c1cated faster than plants can absorb it. 'fhe 
possible long-tern1 environmental effects of this increase Arc not \Yell understood. See, 
COUNCIL ON ENVIRONMENTAL QUALITY, 4Tll ANNUAL REPORT ON ENVlllONI'l1ENTAL 

QUALITY at 278 (1973) [hereinafter cited as 1973 ENVJRONI'l1FNTAL QUALITY REPORT], 

87. See ge11erally, Nondegradation Heari11gs1 supra note 6, Slatcmcnt of Laurence 
I. Moss, Pres., Sierra Club, at 44. 
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ards. That level will depend, inter alia, upon local weather patterns." 
These factors suggest, in fact, that without a reservoir of dean air areas, 
dirty regions may be unable to attain and maintain the primary and 
secondary standards, and some clean air areas may be nnable to enforce 
even a modest policy of NSD. 

b. Interjurisdictional Problems 

Just as clean air in one region may have beneficial effects on air 
quality in other regions, so dirty air in one region may spread over ex
tremely wide areas, given proper weather conditions. Thus, few areas 
are free from the pollution caused by sources over which they have no 
direct control." 

Both ·the Clean Air Act and EP A's regulations have left the resolu
tion of this dilemma to the states. Generally, states have formed Air 
Quality Control Regions (AQCR) which divide states into regions, 
generally based on divisions between large cities and other areas.90 

AQCR boundaries typically correspond closely to political boundaries, 
even though, as former President Nixon once noted, "[A]ir is no re
specter of political boundaries.""' The Clean Air Act requires state 
implementation plans to include 

adequate provisions for intergovernmental cooperation, including mea
sures necessary to insure that emissions ... from any air quality 
control region will not interfere with the attainment or mainten
ance ... of ambient standards in any portion of such region out
side of such State or in any other air quality control region.112 

There is evidence that states have failed to include the adequate provi
sions for intergovernmental cooperation mandated by the Act."' 

EP A's proposed NSD regulations will do little to solve the poten
tial problems stemming from inter-regional pollution. In the preamble 
to the 1973 proposed regulations, EPA suggests only that sources 

88. For a NSD proposal which would take account of such meteorological pat
terns, see text accompanying notes 190-196 infra. 

89. For examples of this phenomenon, see Sierra Club Brief, supra note 4, at 66-
67. For a discussion of the political and administrative problen1s created by such inter
jurisdictional pollution, see Zerbe, Opti1nal Environniental Jurisd{ctions, 4 ECOLOGY L.Q. 
192 (1974). 

90. See Approval and Promulgation of Implementation Plans, 40 C.F.R. § 52.20 
et seq. (1973) an<l Air Quality Control Regions, Criteria, and Control Techniques, 40 
C.F.R. § 8t.12 rt seq. (1973), which give a breakdown of each state's implementation 
plun and AfJCR organization. 

91. President's Mcssagl.! on !he Environn1cnl, 116 C<)N(I, RHC. 32909 (1970), 
92. Clean Ai1· Amendments § 110(a)(2)(E), 42 U.S.C. § 1857c-5(a)(2)(1!) 

(1970). 
93. See State Plans and Enforcernent, supra note 1. 'See also, J-1a~sct, Enforce· 

111ent Problnns in the Air Quality Field: Sonic Intergoven11nental Structural Aspects, 
4 ECOLOGY L.Q. 63 (1974). 
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should be approved on a "first come, first served" basis.°' Thus, if 
a source built in one area caused a violation of an NSD standard in 
another region, further construction in the latter region would be pre
vented. Further, EPA's newest plan provides lillle guidance con,
cerning the proper delineation of clean air regions. A state could, 
without fear of EPA intervention, designate an area as Class 
I, which would have the smallest allowable increment, immediately 
adjacent to an area designated as Class III, in which deterioration up 
to secondary standards would be allowed."" For example, a Class III 
area slated for oil-shale exploitation or construction of large coal-fired 
electric power plants may be located near a national park.06 Under 
such circumstances, meteorological patterns could effectively prevent a 
Class I area from meeting its strict NSD requirement. 

94. 1973 Proposed Regulations, supra note 12, 38 Fed, Reg. 18994 (1973). The 
preamble to the latest proposed regulations suggests that if EPA cannot satisfactorily help 
to resolve possible interstate conflicts in clean air designations, the judicial procedure 
outlined in Illinois v. City of Milwaukee, 406 U.S. 91, 4 ERC 1001 (1972) is an effec
tive tool for resolution. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31005 
(1974). The case involved cities in Wisconsin which were alleged to have polluted Lake 
Michigan, thereby violating Illinois water pollution regulations. Illinois sought to in
voke the original jurisdiction of the Supreme Court by characterizing the dispute as one 
between two states. The court ruled that original jurisdiction was improperly invoked, 
and remanded. The opinion suggeSted use of the federal common law of nuisance in 
such cases, pending new federal laws and regufatrons. 406 U.S. at 106, 107. 

But EPA was specificaily directed by the injunction to draft regulations which 
would prevent deterioration in "any portion of any state." This would suggest, if not 
require, an NSD policy creating a nationwide allo¥.1able increment to current levels of 
air pollution, which would avoid many interstate conflicts. See text accompanying notes 
197-200 infra. Furthermore, a pollution proceeding in the courts occurs only after a 
source has been constructed which causes pollution. A carefully drawn preconstruction 
review procedure coupled \vith interstate air quality control regions would not stop at 
state boundaries when considering pollution increases downyvind caused by the source, 
For a discussion of the federal common law questi-on, see Garton, The State Versus Ex
traterritorial Pol!ution--States "Environn1e11tal Rights" Under Federal Co1nn1011 Latv, 2 
ECOLOGY L.Q. 313 (1972). 

95. See text accompanying notes 70-74 supra. Acting pursuant to criticisms such 
as those raised in this section, EPA in its final regulations requires, as part of the pre
construction review, a determination that the proposed source will not violate the air 
quality increment of any other area. A source may offset increased emissions against 
reductions in emissions achieved by other sources included in the baseline air quality 
determination. It must also include emissions cause by other "general commercial, resi
dential, industrial, and other sources of emissions" whose growth has occurred since the 
baseline determination. 1974 Final Regulations, supra note 12, § 52.21(d)(2)(i),.39 
Fed. Reg. 42516 (1974). 

96. A typicnl cxa1nplc of this occurrence 1'~ the con~ll'11cfion or lnrp,c power plnnt.'I 
in the southwcs1crn U.S. "Even now n pall often exists over file Me.~a Verde National 
Park in southwest Colorado." Burke, Environn1cntnl Prob!c111s Hcla!cd to lhc Dcvclop
n1cnt of Strippable Coal Rc!lervcs in the Rocky Mountain Region· prepared for Rocky 
Mountain Center on Environn1ent at 33, Feb. 1972, in Sierra Club Brief, supra note 4, 
at 21. 
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4. Allowing States to Define "Significant": 
Problems of Inters/ate Rivalry 

It is commonly accepted that the Clean Air Amendments of 1970 
vested the federal government with a stronger and more direct role in 
the national air pollution control effort because of the states' demon
strated inability to resist local interest groups who opposed stringent 
measures. Considerations of interstate competition for new industry 
exacerbated this problem. This observation is corroborated by the fact 
that 22 states, including the most industrialized, filed amicus briefs with 
the Supreme Court supporting Sierra Club's position."' 

Without the strong guiding hand of the federal government 
states may succumb to economic and political pressures to compete 
with other states for industry, by adopting a lax definition of "signifi
cant" deterioration, or by classifying as many clean air regions as pos
sible as Class III.98 Viewed in this light, EPA's permissiveness regard
ing state NSD policies may be the single most important factor en
dangering our remaining clean air resources. 

From the inception of Sierra Club's suit, EPA has argued that 
section 116 of the Clean Air Act,"' which allows the states to impose 
stricter standards than the federal government, is sufficient to assure 
the prevention of significant deterioration.100 This assumes, of course, 
that the history of state inefficacy referred to above will somehow re
verse itself. As has been noted elsewhere, 

[l]t is not in the spirit of the 1970 Amendments to interpret section 116 
as broadly as EPA has suggested--<::ertainly not so broadly as to in
snlate from federal control such a major substantive policy as non
degradation. The real purpose of section 116 is to grant protection 
to those few states that may adopt stricter standards under their police 
power from attacks by affected industries based on a preemption 
rationale. 101 

In its newest proposal EPA argues that the states and local air pol
lution control agencies are in a better position than the federal govern
ment to determine what constitutes significant deterioration and 

97. Those submitting amicus briefs are listed at 412 U.S. 541, 5 ERC 1417 
(1973). 

98. During congressional hearings on the Clean Nr Act held in 1972, several Air 
Quality Progran1 directors pointed out the difficulty of upholding state standards stricter 
than those of the federal government. Hearings 011 ln1p!e111entation of the Clean Air 
Act A nu'11d111e111s of 1970 before the'! Suhcn111111. on Air and Water I'ofTution of tlie Sl'IZ

ate Public Works Co111111., 92d Cong., 2d Sess. scr. 31, pt. 1, at 210-15 (1972). See 
also Sierra Club Brief, supra note 4, at 63-68; Note, Non-Degradation, supra note 5, 
at 814, n.73. 

99. 42 u.s.c. § 1857d-l (1970). 
100. EPA Brief, supra note 14, at 13-14. 
101. Notei Non-Degradation, supra note 5, at 814. 
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to make the appropriate designations of clean air areas required by the 
regulations. 102 This argument suffers from the same flaws as EPA's 
reliance on section 116 of the Clean Air Act. 103 A classification 
scheme such as the one proposed would promote the same kind of 
jockeying for permissive clean air areas by industry as would EP A's 
broad interpretation of section 116. States fear the result of such regu
lation.104 Thus, any development likely to cause pollution in a clean 
air area would put pressure on the state to designate the area Class 
III. 

5. Determining the Base Level of Pollution 

a. When Should "Existing" Air Quality Be Measured? 

The district court injunction directed that "existing" air quality be 
protected against significant deterioration. Left unclear, however, is 
the time at which existing air quality should be measured to form a 
baseline against which to measure pollution increases. EPA, in its orig
inal proposals, maintained that the base year should be 1972, since 
that is the year by which state implementation plans were to have been 
approved and put into effect, and because it is the year of the district 
court decision. Included in the baseline air quality determination would 
be expected increases in pollution levels from sources approved but not 
yet in operation prior to the date on which the regulations were first 
proposed. Apparently, this policy is designed to avoid the inequitable 
result of preventing a plant from operating because of an NSD policy 
not formulated when the plant was first approved.'°" 

The Sierra Club has objected to this baseline on two grounds. 
First, it suggests that since the Clean Air Act has mandated a policy 
of NSD from the time it became law, the base year should be 1970, 
the year in which the Act was passed. Second, even if the base year 
is 1972, it should not include pollution from sources not yet under con-

102. 1974 Proposed Regulations, supra note 12, 39 Fed, Reg. 31001 (1974). 
103. See note 98 supra. 
104. California, in its andcus brief, stated the following; 
[P]utting the onus upon individual states to establish policies more restrictive 
than the national ambient air quality standards contravenes economic realities. 
If any state i1nposcd its own policy of "no significant deterioration," and was 
one of few stales to adopt th:it policy, sources of signil'icanl pollution increases 
which would not be pen11ittcd would tend to rnigralc toward 1norc pci niissivc 
slates-to the dctrin1cnt of the cconon1y of the very ru·cas which <lcn1onstratcd 
concern for c11viron1ncntal protection. 

Brief of the Attorney General of Californin as anticus curiae, at 22, Fri v. Sierra Club, 
412 U.S. 541, 5 ERC 1417 (1973). See a/so, State of Connecticut, Con1n1cnlfl on U.S. 
Environn1cntal Protection Agency Proposed Rulen1aking to Prevent Significant Air 
Quality Deterioration, July 1973, at 1~2. 

105. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18989· (1973). 
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struction during 1972, because they were put on notice by the district 
court decision that a policy of NSD was part of the Act. 1°' 

The Sierra Club has suggested that an equitable rule could be 
fashioned which would require at a minimum the follwing: (I) new 
sources put into operation or substantially completed after the base 
year, but before the district court decision, should be required to 
comply with new source performance standards within a reasonable 
time; (2) emissions from such sources should not be included in the 
baseline determination; and (3) sources approved after the district 
conrt's decision should be subject to NSD review."' 

Choosing either year as the base period presents several practical 
problems. First, if a year in the past is chosen as the base period, air 
quality may have significantly deteriorated or improved by the time the 
NSD policy is implemented. If air quality had substantially deteriora
ted due to increased growth, the allowed increment in air pollution 
levels may already be exhausted or even exceeded. Unless air quality 
were restored to baseline levels, no further development could take 
place. Conversely, if air quality had improved from pollution levels 
at or worse than the secondary standards due to air pollution control, 
an NSD policy would provide no protection from degradation back to 
the secondary standards.108 Second, the necessary data for a baseline 
determination may be unavailable or unreliable. Areas outside urban 
centers have engaged in only scattered monitoring of air quality. In 
addition, both NRDC and EPA have noted that low level measurements 
are inaccurate and subject to wide fluctuations.'°" Although technol
ogy is constantly improving in this field, the error factor imposes limits 
on the enforceability of any increment est.ablished. 

b. Methods of New Source Review 

EPA, in its final regulations, has proposed a baseline and a 
method of review which it feels snbstantially satisfies the practical ob
jections raised above. Since EPA has delayed so long in issuing final 
regulations, the base year chosen is now 197 4.110 In addition, the base 

106. See Terris Statement, supra note 18, at 17. The 1970 Amendments were en-
acted on Dec. 31, 1970. 

107. Id. at 17-18. 
108. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18989 (1973). 
109. Id. NRDC Comments, supra note 13, at 13. In addition, NRDC has noted 

that large errors are often present in the measurements themselves, because low level 
monitoring techniques have not been sufficiently developed. Moreover, even where 
careful and accurate n1casurcmcnts have been 1nadc, there is not always a good corre
lation between the n1easuremcnts and nmbicnt air quality. See 1974 Proposed Regula· 
tions; supra note 12, 39 Fed. Reg, 3 t 003 ( 1974), 

110. It should be noted that the problem of baseline dctenninalion ("grandfather~ 
ing") has reportedly been one of the main stumbling blocks to EPA's promulgating final 
NSD Regulations. 4 ENv. Rrm.-CuRll, DEV. 2091 (1974), 
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includes all expected air pollution increases from new sources which 
were approved or which began operating prior to the effective date of 

·the regulations. 111 This tends to minimize any problems caused by 
changes in air quality after the baseline period. 

In order to eliminate problems caused by inaccurate or unavailable 
data EPA's determination of significant deterioration is founded en
tirely on the results of preconstruction review of new sources. There 
is no requirement that air pollution levels in clean air areas be moni
tored continuously and compared against pollution levels at some point 
in the past. 112 EPA expects that review of new sources would be ac
complished in a <two stage process. First, appropriate air pollution dif
fusion modeling techniques would determine the amount of air pollu
tion expected from the new source. Then that amount, plus the esti
mated increases expected from other new sources and general develop
ment, would be compared with the allowed increment in pollution lev
els of the area in which the source is located. Thus, there would not 
be any need to examine actual air quality data. 113 

Aside from the Sierra Club's objections to the base year chosen, 
which, given EP A's delays, are constantly more substantial, EPA's new 
source review method is subject to several criticisms. The primary ob
jection is that the review method relies heavily on air pollution 
modeling techniques which have not yet been shown to be accurate. 114 

Without continuous monitoring of air quality and total emissions as a 
check on the diffusion model, frequent violations of the increment 
allowed by an NSD plan can be expected. Furthermore, the increment 
may have been exhausted or exceeded by sources not subject to review 
long before a new source is proposed which is subject to review. 

c 
ALTERNATIVE PLANS: SIERRA CLUB, NRDC, AND EDF 

As the preceding discussion has made clear, EP A's proposed NSD 
plans may not satisfy the court's injunction and could be challenged on 

Ill. 1974 Final Regulations, supra note 12, § 52.21(b)(l), 39 Fed. Reg. 42514 
( 1974). Since review of new sources does not begin until six n1011ths after the effective 
elate of lhc regulations, it is not clear whether pollulion fron1 sources which have been 
approved nnd begun conslruction llftcr the effective date wi1! be included in lhc hnso 
period. 

112. 1'his docs nol preclude n stntc fro1n requiring nn air quality 1no11itoring sy.'!tc1n 
as part of its own state in1plcn1cnlalion systcn1. 

113. 1974 Proposed Regulations, ,\'llpra note 12, 39 Fed. Reg. 31007 (1974), 
114. EPA admits that diffusion modeling techniques are inaccurate, but argues that 

they at least produce consistent and reproducible results. Id. at 31003. See text accom
panying notes 195-196 infra. 
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several grounds. Three environmental groups, however, have put forth 
suggestions for preventing significant deterioration which would be 
more likely to survive the court's scrutiny. 

1. The Sierra Club Plan 

The Sierra Club has proposed a "volumetric emissions" plan, the 
central element of which is a simplified model which relates total emis
sions to ambient air quality for particular stationary .sources.115 Signifi
cant deterioration would be defined as a percentage of, or absolute in
crease in pollution levels (whichever is larger) in the 1970 or 1972 
base year. Whether a particular source violated this standard would 
be determined by averaging the total emissions from the source for a 
particular time period over the volume of air within one kilometer of the 
source. 110 If the calculated expected increase in concentration ex
ceeded the allowable increment, significant deterioration would be 
found.1 17 The plan also includes a total emissions limitation for each 
AQCR for pollutants regulated by secondary standards. 118 Finally, per
mits would be required of sources which emit more than certain 
amounts of pollutants within a one year period.110 

The main advantage to the Sierra Club plan is that it prevents the 
use of tall stack and intermittent control strategies, currently used by 
some large sources as a means of complying with ambient air stand-

115. This plan was presented at the EPA Hearings on Proposed Regulations for the 
Prevention of Significant Air Quality Degradation, Washington, D.C., Aug, 27, 1973. 
Statement of Laurence I. Moss, Pres., Sierra Club [hereinafter cited as Moss Statement]. 

116. The formula first requires calculating the average "residence tin1e" of a pol
lutant. Residence time is the average amount of time in a given period that a particle 
of a pollutant will remain suspended in air within a given distance of a source. It 
is dependent on the nature of the pollutant and on wind speed. 

Residence time is then multiplied by the average emissions rate for the given time 
period to give the total average emissions present within the given radius of the source. 
Dividing this figure by the total volume of air gives the average pollutant concentration 
for any typical point in tin1e. 

The Sierra Club proposal calls for calculating residence times for one hour, 24 hour, 
and one year periods within a one kilon1eter radius of the source. All calculations must 
be completed before a new source could be approved. Moss statement, supra note 115, 
at 11-12. 

117. The maximum increments allowed, in µ.g/m3, are set' forth in the following 
table. Id, at 12-13. 

Pollutant 
S02, NOx, particulates, and HC 

CO (not viewed as a substantial 

1 hr. Ave. 
100 

24 hr. Ave. 
50 

Annual Ave. 
4 

prob[e1n because no low level cffccls 
have yet been discovered) 2000 1000 80 

118. Id. l~t 11-12. The nl\owab\c increase would be 10o/o of existing levels for ult 
pollutants. 

J 19. Id. at 12. 
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ards. 120 This is accomplished by averaging the emissions over such a 
small volume that large plants, even if they could satisfy the area-wide 
concentration standards or emission limitation, would violate the air 
quality standard in the vicinity of the source. Thus, they could not be 
approved without additional controls designed to reduce total emis
sions.121 The plan also has the advantage, inherent in any plan which 
applies a ceiling on total emissions for an area, in that such a provision 
is easier to enforce than one which focuses on area-wide ambient air 
quality.' 22 

EPA has raised several objections to this approach. It maintains 
that the increment required by the plan is too stringent and will restrict 
growth because large plants will not be allowed to build in clean air 
areas, given currently available technology. 123 However, large sources 
without controls produce more pollution and should be a primary target 
of an NSD policy.'24 In a more general vein EPA criticizes the plan 
because it makes air quality the "single overriding factor in land use 
decisions. "125 

A more cogent criticism which EPA does not further develop is 
that the Sierra Club proposal overcomplicates the determination of 
whether a prospective source will violate proposed NSD standards.' 26 

The Sierra Club argues that its method is easier to apply than one 
requiring a diffusion model which relates ambient air quality to emis
sions-a requirement of most EPA proposals. 127 However, both ap
proaches require a large amount of data concerning long-term weather 
patterns which is often unavailable. Unless new plant emLssions would 
violate area-wide emission limitations (thereby yielding an absolute 

120, Though such strategies are assigned no n1ore than a minor role under the 
Clean Air Act, industry has been persistent in efforts to rely on tall stack and intermit
tent control measures. See State Plans a11d Enforcen1ent, supra note 1. 

121. Note that the height of the sn1oke stack does not affect the total an1ount of 
ernissiOns from a given source. See note 190 infra for a descnption of one of the pos
sible effects of increases in total emissions. 

122. For a more complete discussion of the problems inherent in relating total 
emissions to ambient air quality, see text accompanying notes 190-96 infra. 

123. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31006 (1974); 1973 
Proposed Regulations, supra note 12, 38 Fed. Reg. 18994 ( 1973). 

124. Jt is curious for EPA to argue that because a source is sn lnrgc that it will 
cause serious deterioration of air quality, it should not be subject to NSD controls. 

Sierra Club has gone to great lengths to dcn1onstrale that Jcvclop1ncnt would not 
be prohibited by this plan even in the most restrictive c<1se. It n1ai111ains, for example, 
that with presently available S02 controls a city of 15,000 plus a coal fircJ generating 
plant of 220 n1egawntt capacity could be built in a pristine area under the Sierra Club 
proposal. Moss Statcn1cn1, ,wtpra note 115, at 14. 

125. 1974 Proposed Regulations, supra note 12, 39 Fed. Reg. 31006 (1974). For 
further discussion of this criticisrn, see text accon1panying notes 182-188 infra. 

126. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18994 (1973). 
127. Moss State1nent, supra note 115, at 11. 
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emissions limitation for the source), design of plants, given chang
ing weather conditions, could be very difficult.128 

A simpler approach would be to retain area-wide total emissions 
limitations, yet require that total allowed emissions from each source 
be specified.1 20 This would apply equally well to nonstationary 
sources, such as automobiles, and to complex sources, such as shopping 
centers and housing developments, which both EPA and Sierra Club 
have generally ignored.130 

2. The NRDC Plan 

The Natural Resources Defense Council (l'.'RDC) has proposed 
an NSD plan which would calculate a per capita emissions allotment 
based on the total emissions present in a clean air area.13 1 This scheme 
is predicated on the rationale that pollution should go where people go. 
First, the total base year emissions for an area would be calculated. The 
total would then be divided by the population of the area, which would 
yield a per capita emissions quota. For each area, a five percent in
crease in total emissions would be allowed. When a person moved into 
an area, emissions would be allowed to increase by his or her per capita 
quota. At each census, the quota would be adjusted in light of popula
tion changes so that in no area would the total emissions be allowed 
to exceed the base year emissions plus five percent.132 This emission 
allocation method has the advantage of preventing large pollution 
sources from relocation where there are no people. 133 In addition, 
maximum incentive is put on design of new developments that are 
essentially pollution free. 131 

There are problems associated with the NRDC approach. For ex
ample, construction decisions may have to be made without knowing 
whether population would increase sufficiently to support the expected 
pollution from the new source.185 This might tend to prevent develop-

128, For further discussion, see text accompanying notes 190-196 infra. 
129. The distinction between this approach and new source performance standards 

is suggested in text accompanying notes 137-144 supra. 
130. Further refine1nents in this plan are outlined in text accompanying footnotes 

190-192 infra. See generally Cornplex Sources, supra note 22. 
131. NRDC Comments, supra note 13, at 19-20. 
132. Id. 
133. Id. at 21. The argument is that only if the peopie who benefit from the ac

tivity which produces the emissions are forced to absorb the cost of those en1issions will 
an adequate political consensus for cleaner air be developed. Thus, it is unfair to impose 
on the population of isolated rural areas, whose voice n1ay not he effective in the politi
cal arena, the fallout co.•;ts of activities fro1n which they derive llllle bc11cfil. 

134. Id. 
135. This proh\cn1 is cxf\cerhated by the fact thnt cons!rnc1ion of new lnrp,c s<n1rces 

requires a substantial lead tin)c. Even though population 1nny have incrcuscd, the 110\\u
tion quota 1nay have been exhausted by the tiine the new f!Ource is finally constructed. 
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ment in clean air areas altogether. Furthermore, the NRDC approach 
accepts EPA's AQMA designations for clean air arcas. 1"° Thus, no new 
solutions are offered for possible inter-regional pollution problems. 

3. The Problem of Incentives for Technological 
Innovation: The EDF Plan 

One of industry's chief objections to an NSD policy has been that 
adequate pollution control technology docs not exist to meet the re
quirements of proposed NSD regulations. At least one industry 
spokesman blames the lag in control technology on the Clean Air 
Aot. 137 Critics have pointed to new source performance standards 
(NSPS), required under the Act, as a principal source of disincentives 
to the development of new technology. 188 Under section 111, NSPS 
are set to reflect "the degree of emission limitation achievable through 
the application of the best systems of emission reduction which 
. . . ·the Administrator determines has been adequately demon
strated.""' Thus the Act puts the burden on EPA, rather than on the 
owner of the emission source in question, to demonstrate the avail
ability of control devices needed to meet NSPS. But since EPA does 
not have a large-scale ongoing program for developing new control 
technology, it must depend on the private sector for such research and 
development. Industry may be deterred from using or developing new 
technology by the fear that the Administrator will conclude that any 
device developed has been "adequately demonstrated" and will require 
its use in new sources. "Adequate demonstration" thus has the effect 
of tightening the standards and requiring further expenditures by in
dustry-a situation which industry, it is argued, will attempt to avoid.' 40 

In such cases, a completed source should be allowed to operate, perhaps under a variance 
scheme. In addition, it should be noted that NRDC has maintained that its NSD plan 
would enable EPA to avoid making the sorts of land use decisions which other plans 
would require. NRDC Comments, supra note 13, at 20. 

136. In NRDC's opinion, any other arrangement would lead to the possibility of 
gerrymandering areas to maximize allowable increases, thereby making a state more at
tractive to industry. NRDC Comments, supl'a note 13, at 19-22. 

137. Nondegradation Hearings, supra note 6, at 138, Statement of Carl E. Bagge, 
Pres. of the Nat'l Coal Assoc. See also Bagge, Coal and ·Clean Air Law: A Case for 
Reconciliation, 4 ECOLOGY L.Q. 479 (1975) [hereinafter cited as Coal and Clean Afr]. 

138. For a general discussion of this problem, see, e..g., Note, Non-Degradation, su
pra note 5, at 817-18; New and Hazardous Sources, supra note 29. 

139. Clean Ail· Amendments§ 111(a)(1), 42 U.S.C. § 1857e-G(u)(I). For a 
definition of "reasonably available control technology'' under section 111, se1• 40 C.ft'. R. 
§ 51.1 (o) and§ 51, Appendix B (1973). 

140, 'l'hc n1ost recent Adn1inlstl'ation proposals lo alter the Clct111 Ail· Act seek to 
encourage new technological developmenls by allowing new sources to adopt control 
technologies which, it is thought, will probably satisfy applicable pcrforn1ance standards, 
but which have not yet been "adequately demonstrated" to the Adininistrator. Sources 
utilizing such devices would be allowed to violate secondary standards. Letter from Rus-
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EPA's proposed regulations do little to remove this alleged disin
centive. In general, satisfaction of NSPS is considered sufficient evi
dence that best available control technology has been applied to a 
source. 141 The only new impetus for the development of new tech
nologies is found in the reqnirement that certain categories of new or 
expanded sources be subject to a preconstructic:m review process. 
Sources producing sufficient emissions to violate applicable NSD regu
lations might be denied permits after such review, even if new source 
performance standards are met and best available control technology 
is applied. Owners wishing to locate facilities in clean air areas, but who 
were unable to meet applicable NSD new sonrce review requirements, 
would have an incentive to seek new control technology to enable them 
to constrnct or expand their installations. 142 

The basic effeot of NSPS, however, remains a disincentive. The 
defect in these standards is that they do not limit total emissions from 
a source. Instead they limit emissions per unit of production, whether 
production be framed in terms of kilowatt hours or tons of steel.143 

Using such a standard, when the production of a plant is increased, the 
allowable emissions increase proportionately. This is very significant 
in terms of NSD strategy, for it creates an incentive, once the standards 
are achieved by a source, to increase production, hence emissions, to 
the maximum capacity of the plant. 

Thus NSPS are a relatively poor device for achieving compliance 
with NSD regulations, since such regulations, to be effective, must be 
set so as to prevent emissions from a source from exceeding a specific 
increment in pollution levels. If a source is constructed, there seems 
to be little in EPA's loose definition of "expansion" which would guar
antee that all steps which could result in increases in emissions would 

sell Train, EPA Administrator, to U.S. House of Representatives, accompanying pro
posed Clean Air Act Amendn1ents of 1974, reprinted in H.R. REP. 93-1013, 93rd Cong., 
2d Sess. 33 (1974). 

141. The criteria the Administrator must use in detern1ining "best available control 
technology" are set out in note 29 and accompanying text supra. 

142. EPA, throughout the nondegradation controversy, has consistently main
tained that NSPS were sufficient to maintain existing air quality in clean air areas. See 
Note, Non-Degradation, supra note 5, at 817-18; EPA Brief, supra note 14, at 12-13. 

143. For example, Lhe S02 litnitation set for a sulfuric acid plant is expressed as 
4 lbs. of S02 per ton of sulfuric acid produced. 40 C.F.R. § 60.82 (1973). Other 
NSPS are expressed fliinilarly. See 40 C.F.R. Part 60, subparts D, E, F, G (1974); 
39 Fed. Reg. 9308 ( 1974 ), The final NSD regulations require the imposition of an 
cn1is."ions lin1it on new or rnodificd sourcc>1 "which rcpl'csc11l[sl that level of c1nission 
reduction which would he achieved by the application of bc!!t avuih1hlei control lcehnol-
0gy, .. " 1974 Final Rcgu!ntions, .1upra note 12, § 52.21(d)(2)(ii), 39 Fed. Reg. 42516 
(1974). 'J'hh.; leaves unclear whether, in llie absence of cstnhlhhcd NSPS, Hlntcs 111ighl 
irnposc absolute cn1ission standards rather than production-oriented NSPS. An absolute 
emi.'!sion standard would, of course, be f'equired for a source which would prospectively 
violate the air quality increment of the NSD regulations, 
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be reviewed. 144 A single source, in this scenario, could thereby ex
haust or exceed the entire allowed NSD increment for the area. Should 
such events come to pass, they would make the rational allocation of 
the increment among competing new projects impossible. 

One alternative NSD proposal which would attempt to grapple 
with the technology issue has been proposed by the Environmental De
fense Fund (EDF). The EDF has proposed the adoption of one form 
of an emissions charge plan. 1

"' EDF would, in effect, create a national 
tertiary ambient air quality standard for clean air areas which in no case 
could be violated. 140 A tax would then be imposed upon new polluters 
in areas to which the tertiary standard applied to discourage the growth 
of emissions. The EDF proposal does not differentiate among sources 
of different sizes for purposes of taxation-all sources, no matter how 
small, will be taxed,147 including automobile emissions.148 Typical 
rates would be ten cents per pound for sulfur dioxide and twenty cents 
per pound for all other pollutants.w 

Such a scheme would clearly provide an incentive and a source 
of funds for the development of new control technologies,150 yet the 
disadvantages are numerous. Primarily, it is difficult to design an emis
sions charge scheme which is strong enough to encourage compliance 
with a teritiary standard without increasing source operating costs to 
the point that the ultimate cost of the product will be too high for the 
consumer.151 Or, if the tertiary standard is removed, significant de
terioration may not be prevented if both polluter and consumer are 
willing to bear the added cost of the emissions charge. Finally, it docs 
not reach all polluters. Many small sources of sulfur dioxide and partic
ulates would necessarily be exempt from the system in order to keep 
the administrative costs of implementation of the plan low. 152 

144. See note 67 supra. 
145. EDF Conunents, supra note 53, at 4-6. 
146. Id. at 4. 
147. Id. at 5-6. 
148. Id. at 5. 
149. Id. at 6. 
150. The Nixon Administration at various times promoted an emissions charge sys

tem, at least for S02 . See, e.g., The President's State of the Union Message on Natural 
Resources and the Environment, Feb. 15, 1973, in 1973 ENVIRONMENTAL QUALITY RE· 
PORT, supra note 86, at 443. Prominent economists have also long promoted emissions 
charges as the principal means of regulating the use of an otherwise free resource, 
namely, air. Sec, e.g., A. KNEESE, R, AYRES, AND R. D'ARGE, ECONOMICS AND THB 

ENVIRONMENT: A MATERIALS BALANCI! APJ>ROACll ( 1970). Sre also I), MACKINTOSll, 

T11n ECONOMICS OF AIRllORNg EMrSSIONS ( 1973 ). 

151. Son1e of the theoretical problcn1s in formulating u viable cn1issions charge 
system arc discussed in Fishelson, Taxing. E1nissions, a Theoretical Note, 24 J. AIR 

POLL. CONTROL Ass'N 44 (1974). 
152. On the subject of dimini."lhing returns in nir quality enforcement resulting 

from incrcnscs in adn1inistrativc costs as the size of sources regulated decreases, see 
Zerbe, Opti111al E11viro111nental Jurisdicfions, 4 ECOLOGY L.Q. 192 (1974). 
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D 

NSD AND ENERGY 

As has become apparent, the implications of NSD policy present 
some of the major issues which lie at the heart of any air pollution 
control strategy. NSD additionally serves to highlight the conflicts bet
ween the Clean Air Act's goals and the nation's need for energy. The 
air pollution problem has largely resulted from the burning of fossil 
fuels. Because most urban areas are presently violating, or close to 
violating, national primary and secondary air quality standards, 153 they 
have sometimes felt forced to export their pollution to clean air areas. 
The Four Corners power complex, now partially in operation, and 
the proposed North Central power project will pollute massive amounts 
of presently clean air while supplying power needs of urban areas hun
dreds of miles away."' An effective NSD policy would limit the use 
of this option, thus reducing the ability of some cities to meet anticipated 
energy demands while cleaning up their air. Such situations present 
obvious conflicts between NSD and anticipated energy needs. 

Other conflicts are equally pressing. Without exporting pollution 
or changing to a completely new method of power generation, states 
and utilities have available four basic methods for reaching ambient air 
quality standards for sulfur dioxide and particulate matter: employing 
emissions control technology to reduce emissions;155 adopting control 
strategies which disperse emissions rather than reduce them;"' rn
moving sulfur from the fuel before it is utilized;157 or switching from 
high-sulfur to naturally low-sulfur fuels. Fuel switching has been the 
most common technique, and is the one most seriously affected by the 
energy shortage."' 

153. See 1973 ENVIRONMENTAL QUALI'IY REPORT, supra note 86, at 272-275. 
154. See Nondegradation Hearings, supra note 6, at 52-53; Sierra Club Brief, supra 

note 4, at 20-22. 
155. This would include use of devices which would improve combustion processes, 

as well as add-on devices, such as scrubbers, which seek to remove pollutants after they 
are formed. See text accompanying note 179 infra. 

156. See note 120 supra. 
157. The high sulfur content of much oil can be reduced relatively cheaply. At 

1970 prices, reducing sulfur content to 0.5 o/o would cost about 50-80 cents per barrel, 
which would increase energy costs by 0.7 mills per kilowatt hour. Some plants for sulfur 
removal have already been constructed. On the other hand, sulfur removal from coal 
has not yet been demonstrated to be commercially feasible. ENVIRONMENTAL POLICY 

D1v1s1nN, LEOISI.ATIVE Rni:F.RENCTi Si:Hvicn, L1nnA1tY 01 1 CoN<mr1.ss, Tnn ECONOMY, EN~ 
ERGY, AND Tiil!. ENVJltONMEN r, A BACKGllOUND STuiiv i'JtEl'AHEI> 1101t Till! Usu 011 TllB 

JOINT EcoNoM!C CoMMrrrrn, 91st Cong., 2d Scss. 106 (1()70). 
158. Use of this rnethod has becon1c sufficicnlly wiJcsprcad so !hat sonHi cities hnvo 

shown significant improvement in air quality for S02 in the last ten years. That this 
in1provemcnt has not been due solely to exporting pollution to clean air areas is shown 
by the fact that total national emissions of 802 have decHned and can be expected to 
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Fuel switching generally has proven to be the cheapest short-term 
alternative, since it does not require expensive pollution control equip
ment. Prior to the fuel shortage, many states which had been using 
large quantities of high-sulfur coal or oil were gradually shifting to low
sulfur fuel oil or natural gas in order to meet the requirements of the 
Clean Air Amendments or stricter state standards."" Through the use 
of fuel switching, some formerly polluted areas have been able to 
achieve air quality better than that required by secondary standards and 
are thus subject to the newest NSD regulations.1 60 Other areas have 
always been able to rely on their large supplies of low-sulfur fuels as 
one of the major ways of meeting air quality standards for sulfur 
dioxide.161 

However, in recent months, supplies of clean fuel have become 
more expensive and at times unavailable. 162 As the instability of sup
ply increased, the Federal Energy Office (FEO), now the Federal 
Energy Administration (FEA),103 established, as did EPA,'"' various 
allocation schemes to insure 'that areas with the worst pollution prob-

do so for the retnainder of this decade, if clean air regulations arc not relaxed and suffi
cient quantities of low sulfur fuel are obtained. 1973 ENVIRONMENTAL QUALITY RE
PORT, supra note 86, at 265-74; 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 
18988 (1973). 

159. Hearing on the Fuel Shortage and the Clean Air Act, S, 2680, Before the 
Subconun. 011 Air a11d Water Pollution of the Senate Co1111n. on Public J¥orks, 93rd 
Cong., 1st Sess., ser. 93-H26, Testimony of Russell E. Train, at 20, 23-24 ( 1973) 
[hereinafter cited as the Fuel Shortage Hearing]; ]fearing 011 the Adnzlnistration's Pro
posal for Relaxation of Air Pollution Standards Before the Subco1111n. on Air and J¥ater 
Pollution of the Senate Con1n1. on Public Works, 93rd Cong., 1st Sess., ser. 93-H19, 
Statement of John Love, (former) Director, Federal Energy Office, at 17~19 (1973) 
{hereinafter ciLed as Relaxation Hearing]. 

160. 1973 Proposed Regulations, supra note 12, 38 Fed. Reg. 18986-87 (1973). 
161. A typical example is the .state of California. Public utilities in the state for 

many years have had a cheap supply of natural gas, which is alrnost sulfur free. This 
fact is reflected in a comparison of emission data fron1 the San Francisco region and 
the nation. Nationally, the percentage of S02 e1nissions froin fuel combustion by 
stationary sources is roughly 80 percent of the total. 1973 ENVIRONMENTAL QUALITY 
REPORT, supra note 86, at 266. In the San Francisco Bay area, based on 1972 figures, 
S02 from the same type source was only 10 percent of the total. At no tin1e during 
1972 was the 24 hour national secondary standard for SO.) violated within the Bay 
Area Pollution Control District. BAY AREA AIR POLLUTION' CONTROL DISTRICT, AIR 
POLLUTION AND TIIE SAN FRANCISCO BAY AREA 36, 40 (8th ed. 1973). Thus, even 
some large urban areas have been able io remain we11 within seconc.lary standards for 
S02, and would be subject lo NSD regulations. 

162. Relaxation Hearing, supra, note 159, at 15. Unavailability was increased by 
the Arab oil embargo. Of course, the possibility of a future embargo continues to 
threaten energy .<H1pplicN. 

163. 'T'he PeJcral Energy A<ln1inistration was crea!ccl by the J<'cdcral l~ncrgy Ad
n1inistra!ion Act of 1974, Pub, L. 93·275, 88 Stat. 96, 1974 U,S, Code G'ollR, and Ad. 
News 872. 

164. See lfearings 011 the Energy E1nergc11cy Act Before the Ho11se Conun. on In
terstate arid Foreign Conunerce, 93rd Cong., 1st Scss., scr, 93·47, ut 143-76, 
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Jcms receive the lowest sulfur fuels.'°" But the trcn<l to comply with 
the requirements of the Clean Air Act by switching from "<lirty fuels" 
to "clean fuels" has been slowed or even reversed."" This has led to in
creased demands that air pollution standards and state implementation 
plan schedules be relaxcd.' 07 These demands have been partially satis
fied by the passage of the Energy Supply and Environmental Coordina
tion Act of 1974 (ESECA).108 

These developments clearly threaten NSD policy. First, the 
use of high-sulfur oil will cause significant air quality degradation in 
many clean air areas. The problems will be evident both in the case 
of existing sources and in the case of new and modified stationary sources 
subject to new source performance standards, which will be forced to 
burn high-polluting fuels.1 60 

Second, there is a conflict between NSD policy and the per
ceived need to further develop and utilize existing coal supplies. Coal 
producers have argued that unless air quality standards are relaxed, 
coal production will not increase, because industries which might 
otherwise use coal have found it more economical, or have been re
quired by state implementation plans, to use less polluting fuels."0 

Several provisions of ESECA attempt to provide a short-term remedy 
for this problem, thereby making available additional energy sources. 

165. The authority to promulgate allocation regulations was strengthened on a tem
porary basis by the Emergency Petroleum Allocation Act of 1973, Pub. L. 93-159, 15 
U.S.C. §§ 751-56. Regulations under the Act expire in February 1975 unless amended 
or exempted by the President Id.,§ 753(g)(l). In addition, the FEO has relied on 
the authority of the Economic Stabilization Act of 1970, Pub. L. 91-379, 84 Stat. 796, 
and executive orders issued pursuant to it. 

166. See Fuel Shortage Hearing, supra note 159. An exan1ple of an area expecting 
significant problen1s as a result of "reverse" f11cl switching is Los Angeles County, If 
no relief from adverse natural gas allo.cation decisions is fortbcoming, en1issions of 
SO,., in 1975 for the area are expected at a minitnum to double those of the worst previ
ous~ year, 1955, in which there were severe but localized sulfur s1nog episodes. L.A. 
Times, Jan. 6, 1974, pt. I, at 1, col. 4. 

167. See, e.g., Relaxation Hearing, supra note 159, Staten1ent of John Love, 
(former) Director, Federal Energy Office, at 13-21. At that heari.Og, Love was arguing 
for the temporary relaxation of state standards which are stricter than national second
ary standards, thus clearing the way for increased use of fuel allocations of high sulfur 
oil to areas whose air quality was better than secondary standards. The same argu-
1ne11ts made at that hearing work equally weJl against a policy of NSD. Id. Fuel Short
age Hearing, supra note 159, Statement of Robert V. Price, Exec. V. Pres., Nat'! Coal 
Ass'n, at 77-97; Nondegradation Hearings, supra note 6, Statement of Carl E. Bagge, 
Pres. Nat'l Coal Ass'n, at 96-140. 

168. Pub. L. 93-319, 88 Stat. 246, 1974 U.S. Code Co11g. and Ad. News 1663. 
169. Rrlaxation /Jenrinr:, supra note 159, at 18. 
170. See, e.R., Nondegradation Hearinr:s, supra note 6, Statement of Carl E, 

Bagge, Pres., Nal'l Coal Ass'n, at 118-19, 125-26. Bagge also cxprossctl the fear that 
power plants would be forced to remain in the already polluted cities rather than moving 
to clean air regions outside urban areas. Id. See text accompanying notes 182-86 su
pra. For further discussion of these problems, see Coal and Clean Air, supra note 137. 
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At the same time, however, these provisions prevent NSD policy 
from being fully implemented in all clean air areas, and, moreover, 
threaten the effectiveness of the entire Clean Air Act. 

First, under section 2 of ESECA, existing power plants which have 
retained the capacity to use coal as a fuel will be, and other fuel burning 
sources with coal burning capacity may be, prohibited from burning 
natural gas or other petroleum products.' 71 Further, the FEA 
Administrator may require that plants still in the planning stage be de
signed so as to be capable of burning coal as their primary energy 
source. 172 

Second, section 3 of ESECA adds section 119 to the Clean Air 
Act which (1) allows the EPA Administrator to suspend stationary 
source fuel or emission requirements for sources unable to comply with 
these requirements because of the unavailability of clean fuels or be
cause the source was required to burn coal under section 2 of 
ESECA;173 and (2) requires the EPA Administrator to grant a com
pliance date extension of applicable air pollution requirements to any 
source required to burn coal under section 2 of ESECA, or to any 
source which began conversion to coal between September 15, 1973 
and March 15, 1974.174 At a minimum most sources falling under 
these provisions must be able to comply with primary standards before 
a conversion order, suspension of air pollution requirements, or a com
pliance date extension will be granted.'75 In certain cases, however, 
the source may be allowed to violate primary standards if the Adminis 
trator determines that there is no "imminent and substantial endanger
ment to [the] health of persons."176 

EPA has attempted to prevent NSD review of sources falling un
der the provisions of ESECA by exempting sources which have in-

171. §§ 2(a)(l), (2), 1974 U.S. Code Cong. and Ad. News 1664. 
172. Id, § 2(c). The authority to issue such orders expires on June 30, 1975, 

Id. § 2(f)(l). The authority to enforce such orders expires Dec, 31, 1978. ld. 
§ 2(f)(2). The section of ESECA providing for conversion to coal could be less 
effective than its sponsors had hoped. EPA Deputy Administrator John Quarles 
recently stated that barring relaxation of state emission regulations, only four power 
plants could be converted from fuel oil to coal under ESECA. 5 ENV. RrTR.-CuRR. 
DEV. 476-77 (1974), 

173. § 3 adding Clean Air Act,§ l19(b)(l)(A), amending 42 U.S.C. § 1857 et 
seq. (1973), 1974 U.S. Code Cong. and Ad. News 1666. Such suspensions expire on 
June 30, 1975. 

174. hi.~ I 19(c)(1). Con1pliancc dale cxlcnRi011R Hlwll 1101 extend beyond J11n. I, 
1979. Id.§ 119(c)(l)(ll). 

175. Id.§§ 119(b)(l)(A)(ii), 119(d)(2)(A), 119(c)(2)(A)(ii). 
176. Id.§ 119(b)(3). The llouse llcpolt accornpanying l-I.R. 14368, the predeces

sor to ESECA, stated in connection with the short-term suspension authority granted 
by § 119 ( b) ( 1) of the Clean Air Act added by lhc bill: "What is intended is that some 
violation of the national primary ambient air quality standards may be pern1itted so Jong 
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creased pollution without making "major capital expenditures."177 In 
light of the broad powers granted to the EPA Administrator by ESECA 
to suspend otherwise applicable standards imposed by the Clean Air 
Act, deleting such sources from NSD regulations appears to be un
necessary. For example, suppose EPA issues a compliance date exten
sion which states that a source required to convert to coal fuel may 
delay meeting emission limitations imposed by a state implementation 
plan until Jan. 1, 1979. EPA has not adequately explained why the 
same source could not also be expected to satisfy NSD requirements 
to which it otherwise might have been subject at the time the com
pliance extension was issued.178 

Use of ESECA provisions to delay implementation of clean 
air standards adds to the apparent lack of interest influential govern
ment and indnstry spokesman have shown in developing new tech
nology needed to provide both alternative energy sources and improved 
air pollution control systems. An example of this resistance to new 
technology is the firm stand of the coal industry and several power com
panies against the use of stack scrubbers, which remove as much as 90 
percent of the sulfur dioxide and a substantial portion of particulate 
matter from exhaust gases in fossil-fuel-fired facilities. 170 Installation 
of such systems, which coal suppliers insist are "not available,"180 is ad-

as any of the public would not be exposed to significant health risks." H.R. REP, No. 
93-1013, 93rd Cong., 2d Sess., 1974 U.S. Code Cong. and Ad. News 1807. 

177. 1974 Proposed Regulations, supra note 12, 39 Feel. Reg. 31003-04. In the 
final regulations, this exemption is provided for in the redefinition of the words "modifi
faction" and "n1od:fied source." No modification has taken place when a source uses 
"an alternative fuel or raw material, if prior to the effective date of a paragraph in this 
part which imposes conditions on or limits modifications, the source is designed to ac
commodate such alternative use." 1974 Final llegulations, supra note 12, § 52.01(d)(2) 
(iii), 39 Fed. Reg. 42514 (1974). See notes 51 and 67 supra. 

178. This approach is foreshadowed in testin1ony given at the Fuel Shortage Hear
ing, supra note 159, Testimony of David Hawkins, Natural Resources Defense Council, 
at 73. 

179. Most stack scrubbers present the additional problem of disposal of the waste 
slurry created by tlle removal of the S02 . There is as yet no economic use for this 
material. For a review of the problems involved in stack scrubbing, see Nannen et al., 
Re111oval of SO,, f1'01n Low Sulfur Coal C0111bustion Gases by Lirnestone Scrubbing, 24 
J. AIR POLL. C~NTROL Ass'N 29 (1974); Coal and Clean Air, supra note 137. Ay·res, 
Stationary Sources, Sulfur Dioxide, and Supp[en1entary Control Systems, 4 ECOLOGY L.Q. 
441 (1975). 

180. No11degradnt{ot1 lleari11g, .~upra note 6, Staten1cnt of Carl Bagge, Pres., Nat'! 
Cool Ass'n, nt 85. I lowcvcr, the EPA recently dccl111cd "that recent cxpcdcnf.'c de111on
strated conclusively that the so-called 'scrubbing' technique for ren1oving sulfur gas.cs 
fro1n sinokestacks Was effective and rclinblc." fiPA supported its claiin by citing the 
fact that in the Ja.<;t 11 1nonths the number of ficrubbcrs in use had cliinlwd fl'orn 44 
to 93. Release of Lhe slate1nenl coincided with the n1111ourH.:e1ncnl that Philadelphia 
Electric hn<l purchased scrubbers for three gcneraling plants at a cost of $67 n1il1ion, 
This would allow the use of nearby high-sulfur eastern coal, rather than western low~ 
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mittedly time consuming and may be costly."' However, a strictly 
applied NSD policy, coupled with additional government financial wp
port, could aot as an incentive to further development of adequate sul
fur dioxide control technology. In addition, continued oil and natural 
gas shortages, along with rising prices and increased energy demands, 
will certainly make coal more attractive, even if stack scrubbers are re
quired. 

E 

NSD AND LIMITED GROWTH 

The belief has become increasingly widespread that air pollution 
control and perceived socioeconomic needs are mutually incompatible. 
Since much of the undeveloped part of the nation's land contains 
air which is cleaner than required by the secondary standards, 182 future 
growth may of necessity be pushed to areas subject to an NSD policy. 
Given a strictly applied NSD policy, growth and development will 
occur only in certain situations. If present urban dirty air areas im
proved their air quality to levels higher than the secondary standards, 
development could be allowed until the secondary standards were 
reached. Alternatively, if a clean air area having some pollution im
proved its air quality, new sources could be allowed to pollute up to 
the standard set under NSD. Little development would be possible 
in areas whose air quality is nearly pristine. 

In light of the indeterminate benefits to the public health and wel
fare of a strict NSD policy, EPA seriously questions whether making 
air quality the "single overriding criterion" in planning of future growth 
and development is desirable. This problem is cited by BP A as the 
chief conceptual drawback to NSD regulations.183 In order to make 
NSD planning less disruptive of existing programs, EPA encourages co
ordination among all agencies with control over land use and considera
tion of other planning requirements in the designation of clean air areas 
under the proposed rules. 184 

sulfur, thereby eventually resulting in a decrease in electricity rates. N.Y. Times, Sept. 
26, 1974, at 39, col. 7; 5 ENV. RPm.--CmtR. DEV. 793 (1974). 

181. See Fuel Shortage Hearing, supra note 159, statgment of Rus_sell Train, Ad~ 
ministrator of EPA at 32-33. 

182. See note 13, supra. 
183. 1974 Proposed Regulations, supm note 12, 39 Fed. Reg. 31001 (1974). 
184. Id. at 31001~02. For coordinating review of land use decisions, EPA suggests 

use of the following nu1.nagen1ent units and procedural guides: Air Quality Maintenance 
Plans, di!>Cusscd in note 200 infra; nrcawidc wnstc treatment mnnngcn1cnt units \Vhich 
1nay be required by § 208 of the Federal Water Pollution Control Act A1ncnd1ncnls or 
1972, 33 U.S.C, §§ 1251 et seq.; the intcrgove1nn1ental and review coordination process 
outlined in Office of Management and Budget Circular A~95 (latest revisions and 
the complete text of OMB Circular A~95 are contained in 38 Fed. Reg. 32873 (1973); 
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The key assumption EPA makes in raising these planning objec
tions is that air pollution control technology has not become economi
cally feasible for relatively pollution-free growth to take place 
in clean air areas. As previously pointed out, the Sierra Club has vigor
ously disputed this assumption. 185 EPA itself suggests that Class II in
crements, which are substantially smaller than secondary standards, 
would allow the construction of a l 000 megawatt fossil-fuel-fired elec
tric generating plant with presently available control technology. The 
capacity of an average size plant currently in use is only 300 megawatts, 
according to EPA figures. 186 Given this possibility of development, 
and assuming that Class II increments are applied nationwide, it is con
ceivable that other factors, such as limited natural resources, com
munity growth restrictions, and adverse economic conditions could 
operate to limit growth in clean air areas before the theoretical NSD 
limits are reached. Thus, NSD limitations may more properly be seen 
as but one of many factors to be taken into account in planning develop
ment in clean air areas. 

In addition, technology is improving rapidly, to the point where 
new source and resource development may be possible in pristine air 
areas without sacrificing existing air quality. Further, a strict NSD 
policy could serve as a catalyst to the development of technology 
at a faster pace. 

Admittedly, the development of new control techniques will not 
be inexpensive. Also, to the extent that an NSD policy does operate 
to limit growth, some economic dislocations might result. This raises 
a second, perhaps more serious, objection to an NSD policy. Where 
will the burden of increased pollution control costs ultimately fall? In 
a recent comment to EPA concerning the proposed regulations, the 
Department of Health, Education and Welfare suggested that a dis
proportionate share of these costs will be borne by those least [Ible to 
afford them, such as the poor, the elderly, and others living on fixed 
incomes. Due to the fact that any increased costs to industry will simply 

a good critique of the value of the A~95 review process in air quality managc1nent is 
given in G. HAGBVIK,.D. MANDELKER, & R. BRAIL, AIR QUAL11Y MANAGEMENT AND LAND 

UsE PLANNING 107~115 ( 1974) ); and Environmental Impact Statements (EIS) which 
may be required by the National Environmental Policy Act, 42 U.S.C. §§ 4321 et seq. 
( 1970), 1974 Proposed Regulations, supra note 12, 39 Fed, Reg. at 31001-02, It should 
be noted that § 7 (c) ( 1) of the Energy Supply and Environmental Coordination Act of 
1974, Pub. L. 93-319, 88 Stat 246, 1974 U.S. Code Cong. and Ad. News 1663, exempts 
actions 1aken un<lcr the Clean Air Act from the rcquircn1cnts of NEPA. 1-lowcver, an 
J~JS n1ighl still he required on other grounds for individual tiOUrccs .'!ubjcct to NSIJ re
view, nnd there is nolhin1_~ !o prevent slatewi<le acts sirnilnr to NEPA fro1n being ap
plied where appropriate in the <ll..!signation of clean uh· nrens und the now source review 
process. 

185. Sec note 124 supra. 
186, 1974 Propo.sc<l Regulations, .~upra note 12, 39 Fc<l. Hcg. 31002 (1974). 
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be passed on to consumers in the form of higher prices for energy and 
manufactured goods. 187 This would be particularly true if government 
did not partially subsidize the costs of developing new technology, thus 
distributing these costs to those better able to afford them. 

However, this is an issue which will have to be faced even in the 
absence of an NSD policy. A recent court decision has interpreted the 
Clean Air Act. as mandating maintenance of the national ambient air 
quality standards once they are attained. 188 At the time of attainment, 
new development will be limited to the air quality margin permitted 
by improved control technology. Thus, an NSD policy may be viewed 
as simply moving the time for resolution of this social issue forward 
for clean air areas, hopefully before deterioration to the secondary 
standards has taken place. In addition, a stringent policy of NSD 
would serve to focus attention on the nation's dependence on highly 
polluting forms of transportation, power generation, and industrial pro
duction, thereby suggesting the need for land use planning, alternative 
energy research and resource conservation programs to address these 
problems. There is every reason to believe that NSD policy, prop
erly formulated and implemented, could be the catalyst, rather than 
the obstacle, to the necessary reversal of current land use patterns.189 

F 

TOWARD AN NSD STRATEGY 

1. Ambient Opposed to Emissions Limitations 

It has been argued above that "significant deterioration" should 
in most cases be defined relative to existing pollution levels rather than 
the national secondary standards. But the question remains whether 
the base level should be measured in terms of total emissions or am
bient air quality. For several reasons, it is. submitted that the defini
tion of "significant" should be formulated in terms of emission increases, 
rather than in terms of increases in the ambient levels of pollutants. 

First, in many cases the harmful effects of a particular pollutant 
may occur at relatively low levels of ambient air pollution-levels at 
which it is difficult both accurately to quantify the amount of pollution 

187. Id. at 31002-03. 
IR8. Natural Resources Defense Council v, Environ1ncntnl Protection Agency, 475 

F.2d 968, 4 ERC 1945 (D.C. Cir. 1973 ). 
189. See Com1nent, VII: Air Zo11i11g~A Land Use 111odcl for Air Quality, 4 

EcoLOGY L.Q. 781 (1975); Mandelkcr & Rolhschild, The Role of Land Use Controls in 
Co1nbating Air Pollution Under the Clean Air Act of 19701 3 ECOLOGY L.Q. 235 (1973), 
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and to determine the deleterious effects. 100 Assuming ,that it is a pro
per goal of NSD to guard against effects which are as yet unknown or 
unquantified, 191 the adoption of an NSD plan which includes, at a mini
mum, regulation of total emissions woukl best respond to this con
cern. 

Once the health and welfare effects of low level concentrations are 
better quantified, it may be proper to recast primary and/ or secondary 
standards accordingly. But until such ·time as each of those effects is 
adequately identified and quantified, the use of ambient air standards 
is inappropriate, for such standards should not be subject to change with 
each newly discovered effect upon health or welfare. Although section 
109 of the Clean Air Act provides for periodic revision of secondary 
standards as the need arises, 102 effective enforcement requires that 
standards be revised only after sufficient information is available to set 
a stable standard. If they were, the resulting instability of standards 
would discourage industry from attempting to comply. 

The second reason for preferring emission limitations is that they 
are easier to enforce and provide precise notice of the standard which the 
prospective source will be required to meet. Under such a 
system engineers will be able to design plants in advance that will be 
certain to comply with the law. On the other hand, with an ambient 
air standard, plant designers must not only calculate the pollution 
which their plants will produce, but must also attempt to estimate the 
pollution from all other sources in the area, both present and future. 
Additionally, they must take into account natural factors which will af
fect the pollution levels, such as weather patterns. The end result of 
all this uncertainty may be that a plant designed in good faith to meet 
an ambient air standard would later have to be changed or even closed 

190. A common example of a hazard of this type is acid rain. The "acid rain" 
effect of low level pollution is well documented but it is not adequately controlled by 
secondary standards, Acid rains are caused by the conversion of sulfur and nitrogen ox
ides into acids as rainfall removes them from the atmosphere, Their harmful effects 
are not yet clear, but they may leach nutrients out of the soil, have toxic effects on 
plants, and substantially increase \Vater pollution. These effects occur at quite low ambi
ent pollution levels. See Williams Statement, supra note 76. In addition, the effects 
of acid rains are dependent upon total emissions rather than upon ambient air quality 
levels. These factors point towards the adoption of an emissions, rather than an ambi
ent NSD strategy. Other examples of low level pollution effects which are directly re· 
lated to total emissions rather than ambient air quality are visibility, and cumulative ef
fects of various hazardous air pollutants. On the other hand, potential heallh effects 
associated with long term exposure to air pollution arc more easily correlated to ambient 
air quality, For examples and case studies, see Nondegradat(on llearings, supra noto 
6, Statcn1cnt of Laurence I. Moss, Pres., Sierra Club, at 55-57; Sierra Club Brief, supra 
nole 4, at 15; Williams Staten1ent, supra noLe 76. 

191. See text accon1panying notes 62-65 supra. 
192. Clean Air Amendments§ 109(b)(l), 42 U.S.C. § 1857e-4(b)(l) (1970). 
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down because of factors beyond the control of its owner. Considering 
the allernativcs, potential polluters as well as their regulators may 
prefer the certainty of emission limitations even if such limitations are 
more stringent than necessary to meet a given ambient standard. 

On the other hand, it has been noted above1°' that the dispersive 
capacities of air are frequently relied upon to prevent violation of pri
mc:ry or secondary standards in some AQCR's. Thus, meteorological 
factors suggest that an absolute limit to degradation must be, in most 
cases, an ambient air quality level cleaner than that required by the 
secondary standards-in effect, a tertiary standard-tliat will vary with 
location depending on local weather patterns."' Without such a ter
tiary standard, emissions originating in one state or AQCR may drift into 
another, causing secondary standard violations in the latter even though 
applicable emissions limitations have been met in each region. 

Implementation of this type of ambient air quality control would 
require regions to design a model of the relevant meteorological condi
tions and emission source inventories. It would also require that even 
the most unfavorable weather conditions could not create pollutant co.n
centrations which would violate secondary standards. To assure that 
adverse weather conditions do not cause ambient standard violations, 
a margin of safety could be included in the local air quality standard, 
such as that which has been included in the primary ambient air quality 
standards.1 95 Although modeling techniques sufficiently sophisticated 
for this proposed system arc still a few years from completion, 111 " rough 
approximations can be made in the interim to guard against inadvertent 
laxity or severity in the standards adopted. 

2. lnter;urisdictional Cooperation and AQCR Delineation 

As previously noted, m Air Quality Control Regions as presently 
delineated do not bear any relation to meteorological or topographical 
patterns. Moreover, the necessary degree of interregional coopera-

193. See text accompanying notes 85-88 supra. 
194. It is with respect to this issue that the plan advocated herein differs from such 

emission schemes as the Sierra Club's. The Sierra Club Plan, discussed in text accom
panying notes 115-130 supra, would apply a unifonn definition of "significant," thereby 
failing to take account of the fact that local variations in weather conditions could pro
duce violations of standards in one area \Vhile adequately protecting another. Further, 
the Sierra Club's failure to consider 1neteorological effects could result in violations of 
s!andnrd,'l in smnll :lir pockcL'I wilh pcnilinr weather pn!lcrns, even lhouglt over n lnrgo 
nrcn ::1andHrds would appt'!ll' lo huvl~ lll'eo tnd. 

195. Clean AirAniendmcnt.' ! IOY(b)(I), 42 U.S.C. ! 1857c·4(b)(I) (!970), 
196. 'l'elcphonc interview with Richan! I. Pollack, Lawrence Livc.rrnorc Labora~ 

tory, May 8, 1974. See, e.g., LAWRENCE LIVEHMOlln LAllOHA'J'OflY, DEVL\LOl'Ml!NT OJI AN 

AIR POLLUTION MonRL FOR TI-IB SAN FRANCISCO BAY AREA-FIRST ANNUAL REPORT TO ' 

Tl-IF., NATIONAL SclllNCE FOUNDATION (1973). 
197. Sec text accompanying note 91 ~upra. 
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tion which has been demonstrated to date has been less than adc
quate.108 An effective NSD policy would require EPA to insure that 
AQCR's or equivalent regional structures created to implement NSD 
policy conform better to this need. 

This is not to suggest, however, that correlating AQCR's or NSD 
regions to pollution patterns will always be a simple task. Factors such 
as seasonal changes in weather patterns make it difficult to discover 
well-defined boundaries. In addition, the use of an emissions limita
tion standard could mean that in a very large control region, the al
lowed percentage increment of emissions might be great enough to ac
comodate one large polluting source which would seriously degrade the 
the immediately surrounding air quality. 

Given these problems, it might be sound practice to establish sub
basins within a central region defined according to localized pollu· 
tion conditions. Such sub-units might also be drawn consistent with lo
cal land use planning goals, but in any event would be subject to the 
percentage ,emission limitations applicable to that sub-area as well as 
the local tertiary standard.'" The authority of the control region 
should be broad enough to include the power to require relocation of 
a source which would seriously impinge upon the ability of adjacent 
subareas to maintain the secondary or tertiary standards. 200 

198. See note 93 supra. 
199. Exactly such a proposal has been made by the Comprehensive Planning Or

ganization (CPO) of San Diego County, which is an association of the County Board 
of Supervisors and incorporated cities, including the City of San Diego. CPO functions 
as a regional ]and use and transportation planning agency for the county, and sees itself 
as having a strong role in implementing efforts to improve air quality. It has suggested 
that air basins be subdivided and that en1ission limitations be set in proportion to exist
ing air levels in each of the subareas. This would limit, CPO maintains, the extent to 
which development would be directed away from existing urban areas to underdevel
oped areas. Furthern1ore, CPO asserts, this mechanism is consistent with NSD require
ments and with long range efforts to improve air quality. Staten1ent of Richard Ry
pinski, Chairman of the Comprehensive Planning Organization of San Diego County, 
EPA Region X, Indirect Source Regulation Hearings, San Francisco at 10 (Dec. 7, 
1973). 

200, One obvious way of integrating an NSD policy into the rest of the Clean Air 
Act would be to use the concept of Air Quality Maintenance Areas (AQM A's) as pro
posed by EPA. See Complex Sources, supra note 22, text accompanying notes 134-52. 
AQMA's are to be established by the states for the purpose of maintaining secondary 
standards until 1985. EPA, Guidelines for Designation of AQMA's, OAQP's No. 1.2-
016, Jan. 11, 1974. Any area expected to con1e close to violation of the secondary 
standards is to be designated an AQMA. All others should therefore be subject to NSD 
regulations. Id. nt 11-3. The criteria for the designa!ion of AQMA's include, inter al/a, 
consideration of projected gt·owth rates and n1etcorological effects on air pollution pat
terns. Careful consideration of these fnctors would lead naturally lo the recognition that 
son1c ~1rcns will need to be kept cleaner than secondary standards to permit mrdntenance 
of those standnrd"' in other areas, 1'htrn, an NSD policy could ho an effective supplo
mcnt to the goal of nir quality maintenance. 

However, the states may choose to be less sophisticated in their designation pro-
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CONCLUSION 

The controversy over NSD has accentuated a number of central 
issues raised by air pollution control in general. Issues such as how 
best to spur pollution control technology development, how to achieve 
interregional cooperation in the fight against pollution, and how to in
sure that the air's finite capacities are not overloaded-all these prob
lems were lurking in the Clean Air Act. They have been brought to 
the forefront more immediately as a result of Fri v. Sierra Club. It 
is certain that when Congress addresses itself to possible amendments 
to the Clean Air Act, the issue of NSD will be one of the most hotly 
debated. 

From the beginning, EPA has shown little inclination to forge a 
thoughtful and effective scheme for preventing significant deteriora
tion. The initial regulations which it proposed, as well as the plan it 
is preparing to promulgate, are remarkable in their avoidance of de
finition or implementation of a serious NSD policy. EPA has repeat
edly referred to the Clean Air Act's intent to give states primary re
sponsibility for controlling air pollution. Yet it is apparent that few 
states can be expected to adopt a strong NSD policy on their own initia
tive. Further, it is EPA which is under court order to insure that such 
a policy is formulated. 

It is nearly certain that when EPA promulgates its final NSD reg
ulations, Sierra Club will challenge their adequacy in court.201 It 
would appear to be EPA's strategy to promulgate the least effective re
gulations which can withstand judicial challenge. That may indeed 
give the agency quite a bit of leeway. This time around, the question 
for determination will not be one of statutory construction, but one of 
administrative implementation. The relative expertise of court and 
agency will likely, therefore, swing the decision more in EPA's favor. 

Thomas M. Disse/horst 

cedure. The designation guidelines allow the states to proceed simply by defining any 
Standard Metropolitan Statistical Area (SMSA) as an AQMA. SMSA are defiried by 
the Bureau of the Census with regard to population density and do not necessarily re
flect air pollution patterns. Considerable pressure will be put on the states to designate 
clean air areas as AQMA's in order to accon1modate future growth and developn1ent, 
and this less sophisticated designation procedure may allow it. Such AQMA's would be 
equivalent to Class III areas in which deterioration to secondary standards is allowed 
under EPA's 1974 NSD proposal. See text accompanying notes 97-100 supra. As 
growth on the fringes of urban areas increases, which it will, n1;1inlenance of secondary 
stnndanJs can be expected to be han1pcred in the absence of a n1orc stringent NSD pol
icy than the one proposed by EPA. For a discussion of lhc fringe grow1l1 phc11on1c11on 
and sornc of the prob/etns it presents, sec Conunenl, VII: Air Zoning-A Land Use 
Model for Air Qualil.V, 4 Ecoi,oGY L.Q. 78 l (I 974). 

201. Interview with Bruce Terris, Sierra Club Attorney, Sept. 20, 1974. See also 
4 ENV. RPTR,-CURR, DEV. 1705 (1974). 
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SUITE: 2300 900 SW F!rTH AVENUE 

PORTLAND, OREGON 97204 

Mr. Joe B. Richards 
300 Forum Building 
777 High Street 

August. 19, 1975 

P.O. Box 10747 
Eugene, Oregon 97401 

Dear Mr. Richards: 

State of Oregon 
PEP>\RTMENT OF fNVlllONMENTAL QUAlllY. 

[fil lli © rn ~ w ~ !ID 
{\LI G 2 0 1975 

OFFICE Of THE. DIREC1'.0.ft 

Re: Agenda Item E, August 22, 1975 
EQC Meeting 

The staff of the DEQ is requesting that the 
EQC adopt three sets of rules as agenda item E at your 
meeting August 22, 1975. The first of thesQ, signifi
cant deterioration rules, presents perhaps the most 
complex and technically difficult issues ever to come 
before the EQC. The staff requests you to adopt the 
rules it presents, on an emergency basis, without hear
ing, and without any opportunity for any person in the 
state outside the staff to offer any input on the basic 
conceptual shape of the rules, let alone the finer de
tails of the specific numbers proposed or matters of 
draftsmanship and specific application. 

I. .!1-genda ~terns E2 and E3 

On the latter two sets of rules, standards for 
new stationary sources and emissions standards for haz
ardous pollutants, the staff has conducted a public 
hearing, at which I, among others, was allowed to par
ticipate. My views on those issues are accurately rep
resented by the reports of Mr. Mcswain, the Hearings 
Officer. The staff has amended the stationary source 
rules·since the public hearing, and have, by addition 
of §25-000.30, answered my primary objections to the 
€arlier proposals. 

A. New Source Performance Standards 

The newer version of the stationary sources 
rules suffers from a new malady: wordiness and 
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overexplicitness. Since 40 CF'R part 60 was first prom
ulgated in 1971, it has been amended on July 26, 1972, 
May 23, October 15, and November 14, 1973, March 8, 
April 17, May 3, June 14, October 25, and November 12, 
1974, and January 16, April 25, and June 25, 1975. EPA 
will probably continue to amend it frequently. Staff 
now proposes to incorporate the substantive provisions 
as of August 1975 into OAR. How long will CF'R and OAR 
remain congruent? To avoid public confusion, I urge 
the Commission to adopt only Sections 25.000.10 through 
25.000.50, and the first paragraph of Section 25.000.60, 
of these rules. 

B. Hazardous Contaminants 

The hazardous contaminant rules suffer from 
a parallel excess of verbosity. I urge the Commission 
to adopt~only Sections 25-450 (first and third sentences 
only) and 25-460 (substituting ''regional air quality 
control authority established under provisions of ORS 
468.505" for "Regional Authority") of the staff's proposed 
rules, and substitute for the staff's Section 25-455 
new language which accomplishes the same purpose in a 
small fraction of the words used by the staff: 

"25-455 DECLARATION OF' POLICY AND 
ESTABLISHMENT OF' STANDARDS. The 
Environmental Quality Commission hereby 
establishes as a policy for the opera
tion of the Department of Environmental 
Quality that the Director shall not 
permit the emission of any Hazardous 
Contaminant in quantities in excess of 
those 'hazardous air pollutants' allowed 
to be emitted under the federal Clean. 
Air Act, 42 USC §l857c-7, as amended 
or renumbered from time to time, and 
all regulations promulgated thereunder. 
The federal standards adopted herein 
by reference are minimum standards and, 
as technology advances or circumstances 
warrant, the Department of Environmental 
Quality or regional air quality control 

r 
I 
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=may apply more stringent limitations. 
Nothing in this section shall prohibit 
the adoption of Hazardous Contaminant 
standards for an air contaminant which 
has not been declared a 'hazardous air 

- pollutant' by the United States Environ
_mental Protection Agency." 

II. Significant Deterioration Ruies 

The significant deterioration rules present 
more serious problems. The staff asks that you "find 
that failure to act promptly will result in serious 
prejudice to the public interest'' (staff report, p. 5). 
The specific reason the staff offers for this finding 
does not support the finding. EPA would retain con
current control over preconstruction review even if the 
temporary rule were adopted (staff report, p. 3). 
There is no alleg·ation that any source application 
subject to the proposed temporary rule will require 
action prior to the next regularly scheduled meeting 
of the Commission, and thus no need to adopt a rule 
prior to the September EQC meeting. There is no allega
tion that the Commission is prevented from reclassif'ying 
areas of the State (which it could do under the EPA 
rules even if EPA did not delegate authority to conduct 
preconstruction review of new sources to the State) , 
since there are presently no reclassification proposals 
before the Commission. Since the substantive limita
tions .upon new sources are identical under the EPA 
and proposed temporary rules, neither air q4ality nor 
the owners or operators of new sources would be pro
tected by adoption of the temporary rule. 

A temporary rule will expire inevitably in 
1·20 days. Unless you are presently convinced that you 
wish to adopt a rule flashed before you by the staff 
in the context of an emergency proceeding, there may 
well not be time to give this enormously complex issue 
the depth of consideration a rational decision would 
require. Three months from now, you will be faced with 
the dilerruna of either adopting on a permanent basis. a 
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rule you don't now understand and which has serious weak
nesses (see the enclosed article) , or allowing all state 
authority over significant deterioration to expire in 
the following month. You cannot re-adopt ct temporary 
rule for an additional 12 O··day period. 

The staff report (bottom of p. 3) states that 
modification of the state implementation pl21n takes 
several months. While the complexity of the issue de
mands deliberate consideration of a course of action, 
there is no legal requirement that the process take so 
long. If you are now satisfied that the proposed staff 
rule is that which you wish (subject to evaluation of 
public testimony) to adopt, you could give notice, hold 
public hearings, and consider a permanent rule by the 
regularly scheduled September EQC meeting. That course 
would be foolhardy, because new ideas which might be 
presented in public testimony could not receive a fair 
evaluation in 30 days. A public hearing on the pro
posed rule in the next 30 days would, however, reveal 
to you why· you should never adopt the proposed rule as 
a temporary rule, even. at a future EQC meeting. 

Your agenda for the August 22 meeting is extra
ordinarily full. Do not let· an air quality rule which 
affects more than 9 0 percent of ox·egon' s land area 
receive cursory consideration due to constraints of time 
at a rushed meeting. I respectfully request that the 
Commission take the following actions this Friday on 
Agenda Item E-1: 

1. Vote "nay" on the Director's recommendatio.n. 

2. Direct the Department to solicit proposals 
on the conceptual shape of proposed rules by a letter to 
AOI, OEC, OSPIRG, NEDC, AGC, 1000 Friends of Oregon, and 
other interested parties. The letter should be sent not 
later than September 1, and should not contain a DEQ 
prejudgment of what the shape should be. . Responses. 
should be requested to be submitted by September 30. 

3. Direct the Department to summarize and 
report to the Commission on the concepts suggested from 
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outside the DEQ at the regularly scheduled EQC meeting 
in October, and take oral public testimony at that time. 

4. Direct the Department to prepare to conduct 
hearings on its proposal for a permanent significant 
deterioration rule to become part of the state implemen
tation plan in early November, and report the results 
of the hearings to the EQC at its regularly scheduled 
meeting in November. 

5. Resolve to make best efforts to adopt a per
manent rule at the December EQC meeting. 

As an enclosure with this letter, I have in
cluded a copy of an article I wrote last September on 
the then-proposed EPA rules which, with only minor changes, 
were adopted by EPA in December and which the staff now 
proposes to adopt. I call your attention especially 
to the discussion beginning on the right side of page 
50040. Adoption of the rules proposed by the staff 
will give you political battles even greater than you 
have experienced with subsurface sewage regulations. 

I should be happy to meet with the Commission 
or any individual member on this topic at any time. 

TG: jg 
Enclosure 

Very truly yours, 

THQMJ'.$ GUILBERT 

Thomas Guilbert . 

cc: EQC Commissioners, w/ encl. 
Director of DEQ, w/ encl. 
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ARTICLl'S & NOTES 4 ELR 5iXJJJ 

Up in Srnoke: EPA's Significant Deterioration lZegulations 
Deteriorate Significantly 

By Thomas G. I'. Guilbert• 

On August 16, 1974, the Environmcnlal Protection 
Agency a·nnounccd its latest proposed rcgulations 1 for iin
plementation of the Clean Air Act's slated purpose," ... 
to protect and enhance the quality of the Nation's air re
sources ... ":i lJsually referred to as "signiricant deteriora
tion" regulations, the proposed regulations arc the EPA's 
latest move in a chess gan1c against the Sierra Club, 
-whose opening move, Sierra C/11/J I'. fl.uckelsha1d' in 1972, 
was the legal equivalent of taking the EPA queen. EPA 
has skillfully used the bureaucratic riposte of delay and at
trition. once resorting to the famed Nixon Defense 
(king's pawn to knight's fore: "In El'A's view, there has 
been no definitive judicial re.solution or the issue whether 
the Clean Air A~t requires prevention of significant 
deterioration of air quality. When the issue was presented 
to the Sup,reme Court, the Court was equally 'divided 
••• "

4
). The latcsl.proposc<l regulations ;ire very \Vcak, and 

. the Sierra Club must now decide if it will settle for a stale-
1n1atc. 

T~e tern1 usigniricant dc.tcrioration" refers to the de
gradation or existing air quality in areas or the nation 
where it is now better than is required by EPA's secon
dary St1J~dards for pollutant concentrations in an1bicnt 
air. According tc> the Sierra Club ruling, such degradation 
is forbidden by the "protect and enhance" language of the 
Cl.can Air Act. and the EPA Administrator has a non-dis
cretionary duty under the statute to disapprove all state 
implementation pl;:ins \vhich do not con lain provisions to 
prevent it. The proposed regulations represent the Ad
ministrator's latest attempt to establish rules governing 
the preparation nnd approval of these significant 
deterioration portions or state plans. 

The author suppose.s there would not be such a furor 
about signiricant deterioration regulations if lhc national 

·r-..·tr. Ciuilhcrt \Vas the senior Cllitor or the E11viron111cn!:d Law 
- ln<>lit11tc's treatise, Fl'd1·rrt! (1n·iiun1111'11rrd f,au\ puh!isllcd in 

Scptl'.111bcr 1974 by \Vcsl Publishing Con1p;111y. I le is prc<.;cnl!y 
. the I lcarini;<> Officer !or the State of ()rcgon, Dcpartn1cnt of 

1 
· Environrncnlal Qu;1!ity. 

, I. 39 !'eel. Reg. 30999 rt seq. {l\ug. 27, 19741, 

'2. 42 U.S.C. §1857 (b) (l), ELR 4t201. 

3, 2 El.I\ 20262 {!).[J.C. 1972l. af(d, 2 ELF 20656 m.c. Cir. 
1972), arfd by equally divided court, ,qi/J11(1111. Fri v. Sierra Club, 
3 ELR 20684 {U.S. t97Jl. 

4. '38 Fed. !\cg. 18986 (July .16, 1973). 

10-74 

sccondnry nrnhicnr nir qu;1!ity standards really protCctcd 
all of the value" the Clean Air Act S11ys they arc suj1poscd 
to prolcct. While the primur%,Slundarcls cstablishcd under 
the Act arc designed to protect human health, the secon
dary standards arc supposed lo protect "hun1an \Velfarc," 
which is denned by the Act to .include (but not be limited 
to): 

effects on soils, water. crop.-;, vegetation, 111an-n1adc n1<1-
tcrinls, nnin1;il.s, wildlife, weather, visibility, :incl c!in1alc, 
d<.iniagc to and dclcrior<ition of property, and hanucls to 
tran . .,porlulion, as well ;:is effects on cconon1ic values and 
on personal coq1fort Jnd wel!~bcing:o; 

The Environrncntal Protection Agency has, of course, cs· 
tablishcd sccond<iry standtirds under the /\cl, \Vhich arc 
exceedingly difllcull to meet in most urhan areas. As a 
prnctical and politicnl 1mtlcr, the EPA would have had a 
difficult time establishing levels any more stringent than 
the current secondary stundards, and there is organized 
political pressure io have the standards rCiaxcd. 

Looking at lhe value or visibility, for example, what 
rnay appear to Nc\v 'Yorkers or Los !\ngclcnos as. a srnr
kling. clear clay might lnok like a cloud on·thc horizon of 
Taos, New Mexico. or Bend, Oregon. I.n vast areas of this 
nation, especially in the high deserts of the West, visi
bility is routinely on the order or hundreds of miles. By 
contrast, estjmatcs of visibility through air loaded up to 
the secondary standard limitations arc in the ten to rir
leen-111i!e rnpgc. Itc,<>;Ort to\vns \vhose attraction is based 
in part on vist"s of distant-ttYountaifls could fi i1d, if the air 
in the intervening area \Vere rdlo\vcJ lo dcgrndc to secon
dary standard levels, that they were located tco times too 
far. a\vay rron1 the n1ountains to sec thcn1. A visitor to 
Crnter Lake might find he couldn't sec all the way across. 

In -addition lo visibility reduction and br no 1l1C<lllS or 
·lesser i111po1 lance, ho\vcver, nrc a variety or ntllcr cJfccls 
\vhicll EPA h;1s nolcd 111ay result frorn i11crc:1sing 
un1ounts o!' ;iir pollut;1n!s." 'l'hc..sc clTccl.o..; include reduc
tion in solar rudicitjon rc·aching the ground, ttcidi!-1cation 

•
1
of r11i11, lakes nnd i;;trcarns, und conversion of' sulfurous 
and nitrogenous cq1is'lio11s into sulfn(C') and nilr<1tc1. 
, Conceding that the above sccnurio is possible, is it 
realistic? The :.111s\vcr, apparcnlly, is yes: a source of air 
pollution currently located in nn urban area may well 

5. 42 LI.SC. §185711 (h), ELI\ 41224. 

6. 38 !'ed. l\cg. 1899t (July 16, t973). 
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wish to expand producfion and concon1.ilant!y cXpand 
crnissions Ht the s;1n1c tirnc the <lir pn!ftt!ion control agen
cy in the arcn is requiring other source~ to cut hack on 
ernissions tn order to n1cct secondary stnndards. l'hc ap
plication for a permit for incrcnscd emissions will likely 
be denicxJ, !coving the source wilh the choice between 
finding emissions control lechnolo/~l' which will allow ex
panded production without expanded cn1issinns, nban
doning plans lo expand production, or rclornling the ex
pandcxJ source elsewhere. All other things being equal, 
good management would then suggest lhal a move occa
sioncxJ by lhe lack or capacity or an air.shed to assimilate 
the source's pollulanLs should be lo an area with max
in1um assirni!ativc cnpacity, i,c. an "cr11pty 11 airshcd. In 
fact il was the location of a massive rossil-fucl electric" · 
gencraling complex in the peculiarly pristine Four Cor
ners area of the desert Southwest lhal provided a major 
impetus for the litigation affirming the Clean Air Act's no 
significant deterioration policy. 

The EPA Response 
In July, 1973,' the EPA broughl forth rour allernaiivc 

plans for achievement of minimal degradation of ex isling 
high air quality. Each of the four p"1ns applied specific 
limitations lo only two pollutants: sulrur dioxide and par
ticulate inallcr: each requircxJ that all new or modified 
sources in clean air areas employ. best available control 
technology~ each applied to sixteen spcci lied cntcgorics or 
sourccc;, plus any other source \vhich \vould en1it n1orc 

· than 4000 tons per year of sulfur dioxide, p'rrliculalc mat
ter, nitrogen oxides, hydrocarbons, or carbon n1onoxide. 

One of lhe four 1973 plans, the Emission Limilalion 
Plan; would. nol have n::gulaled ambient air quality 
directly al all, but rather would have limited total emis
sions over a relatively large am1, which indirectly would 
have resulted in n1aintcnancc of air quality in 1nany or 
mnsl case,, This plan had the inherent simplicity o[ no.l 
1cl~·in.r. upon con1plcx diffusion n1odcling techniques to 
dctt·1 nli11c h;i'ic!inc nir qualily and tile probable contribu
·(it~n of ;1 p1n1'oscd :~nttrcc to deterioration. 

11,., 11',.\ \ 1''71 I nc:il lklinilion l'hn, carrying lo lhe 
logical li1nit an erroneous El't\ cnncc11! th;1t "significant" 
as used in Judge Pratt's opinion in Sierm C/11h '" 
R11ckelsfta11.~p, could sonicho\v he sepnralcd f'rorn 
"dctcrior;ition or :iir quality" and cv;du:1tcd indcpcn· 
ck:n!ly, a/lowcxl st;1!es :11ul loc;d ;lir pollulio11 ;1gencie,<.; to 
lll<lkC H Casc~by-ca.')C dctcri11i11;1lion of'·\\1 hl'.lhcr tile pre~ 
dieted dctcriortition o/' air qualil)1 c;iused by a lll'\V source 
would be, "significant" in terms of l11~1 agency's or slate's." 
policy. 

The EPA's 1973 Air Qu:rlily lnc1crncnl !'Ian would 
have cslablishcJ a single natioll\\'idc nllcnvablc incrcn1cn
tal increase in so, and particulate concentrations. The in-

7. JS Fed. l\cg. 18985 ct seq. (July 16, 1973). 

8. 2 ELR 20263. 

crcrncnlal si7c EPA sc!!lcd on \VHS one \vliich, in EPA's 
opinion, \\'()llld h;ilancc rca<;onablc :unounls or ccono1nic 
grO\vth and dctcrior;1!)on of air quality, 

Finally, El' A's announced fnvorilc plan of 1973 corn
bincxJ clements of holh !he Local Definition and Air 
Quality Increment l'lans. Called lhc Arca Classification 
Plan, states could zone sonic nrci1s so th;-1t incremental in
crcnscs of lhc same si1e as in lhe Air Quality Increment 
Plan would be allowed 17one JI): other areas could be. 
zoned so that rnuch s111a!lcr incre1ncntal increases v..•ould 
be allowed (Zone p. While the increment for Zone II 
would allow modcrqlc industrial dcveloprncnl, lhc Zone I 
increment would rrohihil lhJ: introduction of even one 
small fossil fuel fired power plant, municipal incinerator·. 
or rncdiu111 apartn1ent con1p!cx, using normal crnission 
control lcchniQuc.<;. There \Vns nlso an nexccplion," o.r 
variance, procedure rdlo\ving states to zone .sonic <ircas so 
lhal deterioration u1i lo the secondary standard would be 
allowable. 

With only very n1inor changes, lhe Arca Classification 
Plan was re-proposed to !he sl<ilcs in a' docun1cnl ninilcd 
lo the fifty governors with a cover lcllcr signed by ltussell 
Train and d'rlcd July 11, 1974. The preamble accompany
ing lhal. lcller inror111cd the slates llrnl lhcy had thirty 
days to comment o~ lhe proposed regulations. However, 
when the employees or the air pollution agency or al least 

.one stale telephoned the EPA offices in Research 
Triangle Park, Norq1 Carolina, during lhe first week in 
August concerning the rcgu!atlons, they \Vere told not to 
hothcr to con1n1c1it, since rnajor revisions \Vere lo be in
cluded in a· new proposal that was released August 16, 
1974. 

Major Weaknesses 11r the EPA Plan 
The lalesl plan carries over lhc weaknesses of ils lineal 

ancestors, the Arca Classification Plan ancl lhe slillhorn 
July 11, 1974, plan. J lowever, whal baby teclh !hose pre

. dccc.i;;;sors ll;1d h:1vc l1ccn pulled in the August 1 (1 prnp11<;:d 
lly all odds, the greatest weakness in the origio:rl ArL':r · 

Ciassifi_cation Plan \Vas lhc "exception" ·procedure. By 
granting exceptions, states could nl!o\v any area 61 the 
stale lo be exempt from !he Clean Air Act's "protect and 
enhance" rcquirc.111cn1 ;ind deteriorate to the sccondciry 
.<,'lt11ld;1rd, ·rilis f11"0CCdl!rC is flO\V rorrll:ilit.Cd i!S (:JaS.') .lfl 
(197J's "wncs" h:rvjng krnrnc 1'!7•1's "classes") of lhc 
Augno..;t, 197·1, pl;1n. J\.ltlHnl/'.h tile propost..:d rcguliilions es
tablish sonic procedurL~..,. the s!11lcs llHIS! go through to 
rcdcsignatc ;1n~~1s (Jass Ill, including holding public hear-

. ings and consulting wilh Federal Land Managers, where 
·applicable, they slate that the redcsignalion "shall be 11p-
11ro11cd unless the Ad111i11i-;1ra!or dctcrn1incs ... that the 
Stale has arbitrarily 'Ind capriciously disregarded relevant 
cnvironrncn!al, socio/. or <'conon1ic cons·iUcrations "9 

(emphasis added). The requirement lhal the considera
tions must be arbjt1arily and capriciously disregnrded 

9. 39 Fl"!. !leg. Jl008 (Au~. 21., 1974). 

' f-"'1 • 
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01ssurcs that the t\dr11i11is!r:1tor \viii not di.'>approvc a 
rcdcsignalion to (_..:/ass !If so long <1s I he stale give') lip ser
vice to air quality considerations ;1;1d cites the ccono111ic 
advantage to the air pollution source. Predictably, this 
loophole will swallow up the rule. · 

But is lhc loophole legal? .Judge Pratt's order in Sil'rra 
Club v. Ruckc/shaus required the El'/\ Administrator to 
disarrrove stnte irnplcn1cntntinn pJ;1ns \vhich allo\V sig
niricaht deterioration of air qucdily "in any porlion of any 
stale."" Under the EPA proposed regulations, a slate 
could rcdcsignatc an area where there existed zero pollu
tion or nonrneasurablc amounts or pollution as a Class Ill 
area and then allow the air qu;ilily lo degrade all the way 
to lhe secondary standards. On exclusively air quality 
grounds, ir there is to be 011y meaning to Judge Pratt's 
order, it must mean ar lcasr lhal such Jctcriorntion is 
prohibited by the Clean Air Act's "protect and enhance" 
language; otherwise, we arc lcf'l with no standard beyond 
the secondary standards. 

In 40 CFR part 52, section 52.21, to which the new sig-
nificant deterioration regulations will be added; the EPA 
Administrator, in compliance with lhc order, disapproved 
all slate plans " ... to the extent that such plans lack pro
cedures or regulations for rrcvcnting signiflcant deteriora
tion or air quality in portions or States where air quality is 
now better than secondary standards."" Yet, at the prc.ss 
conference on August 16. John Quarles, Deputy Admin-. 
istrator or EPA. conceded under quc.stioning that it would 
be correct to characteri1c the proposed regulations ns not 
rrcvcnting the slates fro111 al!o\ving existing clean nir in 
some areas to degrade all the way down to the national 
standards, and thus the regulations do not solve the prob
lem. 

I low can Er /I propagate this Ncwspeak a rull tcn years 
before 1984? In his prepared remarks for the Augttsl 16 
press conference, Quarles adv;1nccd 11 

••• a recognition 
'"- · .. that deterioration or air quality can be regarded as 'signifi-

['., 

..... 

.,,. cant' only within the broader pcrspcclivc or public expec-
- itl ·.1o tallons and desires concerning the n1anncr in \vhich a par· 

ticular region should be developed."" Unfortunately, 
Quarles, a lawyer and a very 1:ood one, did not tell us 

'!"' where EPA derived the .statutory authority lo eo<ict 
. i:: ;., regulations forn1ulizing such recognition. The Clcnn·.Air 
l;1i·, Act docs very spccilic;il!y gr;1n! st;ilcs the authority to i1n-

pose t<Jand lL'\C ;ind tr;1n'iporl:1.1ion ron!ro!s" :t'i p;ir[ or 
•·i:· ·their i111p!c1ncnl;1linn p1:111s, hn! r1n(1• 1

'. •• :is n1;1y he 1H.:cc'i-

sury to insure alt<1in111c11l and n1;1i11!c11ancc.or [al prirnary 
'·

111
'· or secondary sla11d:1rd." 1 ~ 'I he ;111ll1ority lo ;qiply (or not 

·apply) ambient air.quality standards more rcstrittivc than'" 
1 ! « • ' r · ~ i 

'''· 
. ' 

11. 37 Fed. Reg. 23836 (Nov. 9. 19721. 

12. Rcr11arks by John R. (h1arks. Jr., EPA l)cputy J\dr11i11is!r;i
tor, :ii the Significant Dc:tcrinralion,Prcs.'1 C:nnrcrcncc (J\ugtl'il 
16, 1974) al 3. 

13. 42 U.S.C. §1857c-5(a)(2)(1J), ELR 4!40t; 
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lhe secondary sland:1nl rnr !he Jlll!Ptl'~c of land use ron
trol is not an cxlcll'·;in11 of Ilia! authority, hut (Ile convcr'\C 
or it, and legally highly dubious. The purpose of enforcing 
-arnbicnt air standards 111ore rc."ilrictivc than the sccqndary 
siaod;ml.s is, as .stated in the Cic;in Air Act, simply "lo 

. protect and enhance the quality or the Nation's air re
. sourcc.1." The author fails to find ;1uthorily in that la\v for 
using air quality stnnd:irds for any other purpo'\c. 

In one or the .sentences added to the prcaml,lc to the 
proposed rcgulatioiis between the July and Au~ust, 197~. 
dral'ts, the El' /I has italicized two words in the second 
part or the (tprotCCl illld cnhrincc" subsection:" ... SO (IS tn 

. promote the public licalllJ and welr<1rc and the prnd11r1ii·r 
capatity or its populntion," 14 Could this be 4hc ph:i,nton1 
authority ror usiilg the Clean Air Act as a means to ,,._.. 
con1plish the Hhroadcr perspective of' public cxpccta!ions 

· nnd dciirc1 concerning the rnanncr in \vhicl-1 a po1rticulnr 
region should be developed"? ll taf;e.s a distortion or lan
guage to read it so. \\'hat EP ;\ seen1s lo \V;u1t the suhscr
tion to say is tlu1t the quality or !he Nation's air resources 
should be protected cind enhanced so long as it dnfs no1 inM 
lerkre wirh pollutant-producing production by the rorula
tion in -clean air regions: that is, EPA \'ic,vs productive 
caracity as in conllict with, ancl restricting, the purpose or 
protcctioq and enhnnccn1c11t or air ounlity. ~rhc subsec
tion's language, ho\vevcr, sho\VS lhat ('ongrcss e~pectccl 

tlu1t protcclion ;ind cnh~1nccn1cnt would r('s11/t in the pr~1-

motion or productive capacity, in th:it people will hr 
healthier, hnppier, _;ind rnore productive \vhen the :.1ir is 
clean th;111 \\.'hen i1 is dirty. 

In lhcit inhcrcnf police ])()\I/Cr, the stnles dn, of' cour'>r:', 
have the pO\VCr to regulate land use in ~1ccord \Vilh the ex
pectation~ anc/ desires or the populace 011 hO\.V land 
should be developed. The El'/\, however, has no statutn 
ry authority to rf'quirc tile slate'\ to exercise that pO\\'Cr, as 
would be suggcs1ccl by the Administrator's re.serving the 
right to disapprove a rcclcsignation ir the state lws dis
regarded a relevant social or cconon1ic consideration . 

The whole I hrust or Sierra Cluh '" R 11ckclsha11s, itp

pcaled all the wny to the Supreme Court and affirmed 
there, is that ll1c Clcnn .Air J\cL hy its "protect and 
enhance" langu;1p.c. forbids any ''signi!lcant deterioration 
or existing ::iir qunlilf in <111.V portin11 n/' nny s!;1tc v;hcr~ 

'existing uir qu;1!il\1 i'I helter lflilll 01ll' or 111orc nf' lllC St'l'~ 
011d:1ry sla11d:1rd'> pr11r1n1lg;1ll'd hv jJie J\d111i11is11:1!111.··in 

l J ndcr I /Jc docl 1 i pc o/ pr c-en l pl ion, :1 .'\la! t'. c;1n11nl v;ll id I.\· 
adopt less rcstric1ive :dr q11;tlitv con!rn!s lll;in the f'cdLT:d 
stando1nl. Nor 1nny LP;\ dL'lcg;1tc to the stales !lie po'~'CI 
to adopt le" slpogcnl st:u1dard.s th:t11 arc allowed hv 

. federal l<iw, and ii is thus highly doullll'ul that the i\gc.nc.y 
has the pcl\vcr to a111wo1•r·thc cxcrcis<.; of'.st;1tc police po\Vt'r 
in the field of air pollution control if that exercise woultl 
work again.st the goals or the Clean Air Act. 

14. 39 Fed. Reg. 311110 (Aug. 27, 1974). 

15. 2 ELR 2Q26J. 
·'•·' 
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The stillborn July, 1974 proposal li:HI an .interc.stin1; 
rcaturc, deleted from the t\ueust proposal, requiring 
slates to spccilically red<0signatc any areas they desired to 
be Class II (moderate dcgr;idat'1on) or Class Ill (dcgrnda
lion to the secondary stand;irJs) wilhin 24 months or pro
mulgation or the regulations. As with the earlier 1973 
Arca Classilication Plan and the later August 16, 1974, 
proposal, the Class II designation was to become the na
tionwide standard as or the date or promulgation. hut 

. under the July, 1974, proposal, ;ircas not specilically 
·rcdesignatcd Cl<Lss II or Class Ill within two ye;irs would 

.. then automatically revert to Class I (almost no degrnda
lionl. (States could, however, l;iter rcdcsignatc the now
Class I areas to Class If or Class JIU Thus under the July, 
1974 proposal the weight or bureaucratic inertia svas on 
lhe side or cleaner air. since a state's f'nilurc lo take 
classilication action would result in areas reverting to the 
·high standards of Class I. whereas state inaction under the 
more rtccnl proposal would leave areas subject to the 
lower standards of Class IL In its preamble to the July, 
1974. pr9posal, wl;,~re this reaturc was explained, EPA 
stated: 

The nalion,vidc Class I dc'iignation nrtcr 24 months for 
Stntc hcarini;.'> <incl rcdcsignations ... is not siinply <l l<Kti
ctil n1ancuvcr to force Slates into ;iclion. It Uocs have this 
conceptunl basis: f( ''.'\ig11(f;ca11t deh'tioration" 11•rrl' lo be 
consideredJT0111 a p1trc(1• air qua/.ily srondroint, 11·i1ho11t any · 
considcrario11 (lfld hnla11ci11g o/ cco110111ir. social, and other 
JOc101:~. if is at leas/ arxuahlc 1har rhc ('/ass I 1ypc o/ desig· 
nation ll'ou!d he the 1110\f a11r11vr1rir1f1' in rnanr arcn.s. 
f"hcrcforc, on a conceptual h<1~is. the Adn1inistrator is 

sin1p!y providing a tentative dctcrn1inalion o.f \.vhnl sig-
1 nif\cant deterioration 111cans •.. " (cn1phasis nddcd) 16 

These words are gone rrom the preamble to the August 
16. 1974, proposal, but the obvious question that quota
tion raise."> lives on in the proposed regulations: if 
deterioration greater than the increments allowed in Class 
I areas is significant inson1e places, \vhy isn't it signific;1nt 
in all places? Ir the answer to that question can be rramcd 
only in terms of consideration or foL'id;s oti1cr than air 
quality, where is the statutory authoritv or the EPA to re
quire consideration or those factors'! More importantly, 
in the face or the Clean Air Act's "protect and cnh;111ce" 
language and the judicial interpretation thcrcor, \vhcrc is 
the statutory authoriiy or the EPA to :ll!tnv clctcrior;ition 
grcntcr th;1n (~la.ss I in :iny area? 111 short, Ille very exis
tence or a Class I in the latest J'l't\ pmposal st;111ds as the 
stronµcst cri!icisn1 or the existcncc·or (.'!asses II and Ill. 

_El';\ argtics, not frivolously, thnt a significant 
deterioration regulation or the strinf'.CllCY or the Class I al
lo~vab!c increr11cnls, <ipplicd univers;1lly :ind unifor111ly, 
\\'oukl be severely re!:>lrictivc of n1<1ny social and eco· 
nomic activities: :ind that ir Congress had intended to 
n1akc· nir quality considcralions :is don1inant a dctcrn1i· 

!6. f1n1ft Prcan1blc lo regulations sen: to governors July ll, 
1974, alp, 17, 

n:111t or hind IL'>C i1s a 11:ilit1!l\Vidl' ('lass I dcsig11111io11 

\vnuld dictate, it \\'cHild hilvc U<..;cd 111orc explicit !;111guagc 
than that or the "protect and enhance" subsection. This is 
an in1portant <1rgun1cnt \vhich, though app:1rcntly rejected 
by the courts 1 deserves scriou.') con~idcration. ·r1ic author 

would like lo make three ohscrv:1tions with regard to it. 
Firsl, the land USC iinplicntions or lhc signiric;\nti l:1iy liq 

dctcriorntion rcquirc1ncn! of tile Clean Air ;\ct have pro-
bably been overcxaggcratecl. No air regulation, standing 
alone, can affect uses or land which do not cac"c air pollu-
tant emissions. and as a practical matter, will have little' 
effect on any but large sources or pollutants. Residential, 
agricultural, snrnll commcrci<d, and light industrial l<111d 
uses don't generate enough pollutants (except, perh;1ps, 
fro1n the autornobile exhausts in p;trking lots and rrorn 
building he<1ling units) to raise seriotL'> concerns about sig-
nificant deterioration. Ir i111proven1cnts in <1uton1obilc 
en1issions conlrol \vhich EPA anticipates n1ateria!ize, <ind 
sensible transpor!ation planning accon1pan'1c..:; future 
dcvcloptncnt. significant deterioration rules \Viii n1ost 
likely not have a restrictive effect on these land uses 
unless dirty rucls arc burned in a large number of home 
nnd s111;1!1 businc"s furnncc<:;. Even controlling the cn1is· 
SiOnS frOfl1 ['UfllHCC"i yet !O he built dOCS !lOL hO\VCVCr, ap-
pear to raise insunnount<1blc land ll5C prob!cins. 

Second, with regard to heavy industry and utilities, the 
prohibition against significant deterioration n1eans only ~1 
that in the short run, incrcasc1 in the vo!u111c or un-
controlled cn1issions \Viii no! be all<1\vcd to scriou . .:;ly out~ 

strip in1rroven1cpts in cn1is-;ions trcntn1cnt and control 
tcchnolog)i:and i~1 l]1c lc)ng run lhc i1nprovcn1cnts in con-
trol tcchnolot'.Y q1ust very nearl)· cqu~d the increases in 
pollutants gcnc.r<qcxl. llc1t this long-run requirement is the 
san1e no tnatter \vhat ccil'1ng exists on arnhient air. 
deterioration. Even if <11! nrcas \verc allo\ved to dctcrioratc-
to the secondary sland;mls and even if the secondary 
Standards \Vere relaxed, S00!1Cr· Or [;tlcr, jf the incrCOSC in 
pollUtants generated continues- to exceed in1provcn1ents 

in trc;1tmcnl and control technology, all air sheds will be 
loaded lo the point \Vhcrc they can ossin1iJ;-itc-no n1orc 

pollulants. Thus, the question is not whether there will be 
a "no-gro\vth" policy on pollut:inLs .;:ictua!ly being crnitted 
into the air, hut r:ithcr liow fast a time schedule is im-
posed lo :1chicvc \h<ll po!iry, ;111d ht)\\! rar <iir qu;\!ity \.Vi!I 
dcicrior;tlc heron:: the evcntu:d "no·gro\vl!1'' policy is 

achieved. 
'fhircJ, it is 110\ llt'Cl~S~jarily (rtle !htll, frOlll (\purely air 

quality standpoint, dctcrinrntion great-er th;1n (]:1ss I in· 
crc1ncnts v,,rould In cvury case be signific;1nt. \Vhi!c. i1s 

argued nbovc, the EP 1\ hicks statutory authority to in1~ 
pose nllo\vablc dctcriora1ion incrcn1ents on grounds other 
than air quality, an incrcn1c11t \vhich varic..;.;.accortling to ~~; 
purely air quality ccn1sjdcr:1tinns \VOtild fall \Vithin the 
st<itutory n1n11d:1lc. ·rllus, using ;is :in cxa111plc the annual 
arithrnctic -n1c:1n secondary r.;tandanl for s.ulrur dioxide 
(SO micrograms per cubic meter), while it ma.I' he tlwt a 
deterioration of n1orc Hpin 2 n1icrogra111s per cubic 111Ctcr 
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(the Class I increment) would be considered signilicanl 
\Yhcrc existing air quality either htlS 7.CrO COtlCC!1(fttlion or 

1 sulrur dioxide or stands al 78 micrograms per cubic meter, 
a deterioration or 15 micrograms per cubic .meter (the 
Class II increment) might well be considered insignirtcanl 
where existing air quality stands al 50 microgrnms per 

·cubic meter. 

Other WcaknC>SCS or the El' A !'Inn 
While the above dcllcicncies in the EPA proposal arc 

the most serious, they arc not the only areas in which the 
proposed regulations fail lo satisfy the Clean Air Act. 

Under the proposed regulations, the head or any de-
partment or agency or the United Stales Government 

'which administers federally-owned land, including public 
~omain lands, or his designated rcpr<'<sentalive, may 

. stymie any slate's atlempl to redesignate the land Class I 
(or Class II or 111). 11 In the event or disagrecmccnl be

. iween the federal l;111d manager ;md the stale, the Exccu
.live Orfice of the Prc.sident will designate a classification 
for the area. This provision seems lo fly in the race or the 
Clean Air Act's clear slalcmcnl: 

th<it the prevention and control of nir pollution at iL'i 
source is the prin1ary responsibility of States .and local 
governm~nts. 18 

In light or the fact that it is precisely in the sparsely set
tled stales or the We.st and Alaska, where the Unilecl 
States Govcrn1ncnt O\vns a large pcrccntngc of the land, 
lha( n1any large, scenic pristine nir nrc<1s exist, this provi
sion in the proposed ru!c,<J is n significant one. rurthcr, it 
is conceivable ll1al, ror exa1111,lc, <l sort.;;oal nred thermal 
generating plant located Or) rcderal lands redesignatecJ by 
the Executive Office or the l'rc.siclcnt as Ch1ss III could 
prevent the maintcn<lncc of (Jnss I dctcriorntion incre
.menl levels on adjoining non-feclcrnlly-mvned land. 

This latter situation would provide a direct parallel with 
. the facts in !lt1ro11 Porrla11dCi·111c111 Co. v. !Jcrroir." In Iha! 
~ ca5e, a ship orcrat i ng in in tcrstate co1n 111crcc on the Gren l 
, Lakes was in full compliance \villi rederal regulations 
governing its boiler cquiprncnt and operations, nnd \Votlld 

, require structural alterations in nrdcr lo comply with 
Detroit's smoke emission standards. Nonetheless, finding 

. ~that n1aintcn:1ncc of nir qu;ili.ly i.., n 111;1!tcr or pcCu1i;1rly 
local rnnccrn, the Coorl held llr<rl Ilic ship rrnrsl comply 
wilh the smoke slanrl:rrds. 

· · 1'hc fcdcr;d rl'gu!ntions in !he I !11ro11 /'urtlr111d ('r•11u·nt 

ca.'iC h;icl been cn;1ctcd for safely, 11nt nir qunlily, purposes. 

An even more apposite case rnighl thus be Ni11ii/11 Lime 
and A1•acarlo Gro1\'C'rs v. /'011/. 20 In !hut cnsc, the rclcvDnl 

I federal regulations were the United States Department or 

17. 39 Fed. Reg. 31007 (Aug. 27, 1974). 

18. 42 U.S.C. §1857(a)(J), ELR 41201. 

19. 362 U.S. 4·10 (1959). 

20. ·373 U.S. 132 (1963). 
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t\griculturc
1
s stnndartls of \Vholcso111cnc,'ls. Cnlifornla ex

cluded importation or some avocados ror foiling lo meet 
stricter state standnrcls covering the san1c subject rnaller 
and was upheld in ils action hy the Supreme Court. 

Finally, lo allow a l'cdernl land nwnager lo deadlock the 
imposition by a slate or significant deterioration firnita
tions over an area, with the power to resolve the deadlock 
vested in a rcderal 11uthority, amounts lo exclusive rcderal 
jurisdiction over l\ic l;rnd. Article I, section 8, clause 17 of 
the United Stalc.s Constitution provides the only express 
authority f(ir the exercise ol' exclusive jurisdiction over 
lands within stales. That clallse statc.s, in part: 

' 
The Congress ,c;liall have po\vcr ... To excrCisc cxclu<;ivc 
Lcgisl<1tion in ;ill Cc1scs whatsoever .... over al! Plnces 
purchased by tl1c Consent of the Lcgisl:iturc of the State 
in which the San1c shall he, for the Erection of Forts, 
Milgazincs, .Arsenals, <lock~ Yards, and other needful 
Build in~·;,.. · 

Under the TeqlJ1 i\mcndment lo the United States Con
stitution. rcscrVinp 11!1 p(nvcrs no! cnurncratcd to the 
rc<leral government lo the stales and the people, there 
can be no oq1cr instances \vhcn there is exclusive federal 

jurisdiction pvcr lnnds within slates, and so this portion 
· ofthe rule presents constitutional problems. 

The other side or this federal regulation coin is that the 
Administrator of 11\e EPA clearly could use the statutory 
directive Iha\ he 

.shall cricour::igo cooperative activities hy the Stc1tc'i nnd 
local govcrnn1c11t'i fnr !he prevention and control of air 
pollution: C1lCOt1r~1gC the C!li\C{fllCll( nf in1proved and, SO 

f;ir as nrnclicablc in the.light of v;iryi11g·conditions.11nci 
needs, uniforn1 S!tllc and loc;d lciws rcl<1ting tn the prc:
vcn!ion and control of air po!lu!ion: <1nU cncnur;1)-!_c lhc 
1nnking or <1grccn1cnls and conipach hc(\'v'l'Cll States for 
the prevention and control of air po11ution.l 1 

in resolving jurisdictional disputes over allocation or the 
dctcrioratioq incrcrncnt along state boundi.lrics. fv1any 
such disagreements could actually be created by the pro-' 
posed rcgu!qtions in that the deterioration allcnvcd in a 
Class 111 areq designated by one stale and that allowed in a 
Class I area which the neighboring slate may wish lo 
dcsign<itc in the S<llllC nirshcd n1<1y be n1utually inconsis
tent. I JO\VCV~r. \vhilc 11nti11g tll;1t !he "tran.<;port or pollu-

· ,<1n1.-: ;1cro<;s S!;i!c. !int·.s \v;1<; ;1 111;ijnr iss11e 1 aii..:cd hv the 
s!;1lc.s which !l!l'd nn1irt1s rnriae hricls i11 [.)'/1·110 ( '/11/1 I'. 

/i11ck«ls/11111-'1." the l'.l'A slates in its prc•;1111hlc to the 
regulations, "it is 1101 ;1ppropri:1tc In pl;ice the 1\d111inislr11-

. tor in the role or arl1itralor in interstate disputc.s because 

21. 42 U.S.C. ~18.17a (;d, !'.Lit 412111. </ •12 ll.SC. \IR5k5 la) 
(2) (E), ELR 4120(1, requiring all st11tc in1plc111ent:1lio11 plans to 
contain "adequ<1tc provisions for inlcn·.ovcrnn1cn1;il t.:nnpcra
tion, including n1casurc'i necessary to insure that cn1i'i'iinn'l nf 
air po!lu!;1r1ls fro111 <;nurrcs lnca!cd in ;1ny :!ir qu011i1y rnntrPI 
region will not interfere with 11lc a!!;1i111ncnt or n1;1intcn~111cc of 
.such prin1ary or .sccnnd;1ry s!i!ndard in any porlinn of such 
region outside or such state or in any other nir quality .:ontro1 
region." 
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he would hnvc no criteria on \Vhich to b<isc his decisions." 
The El' A can and will provide tcchnirnl assistance and 
make findint,» of fact: b·ut if the differences cannot be 
resolvc<l, relief should be sought through the courts."" 

The author suggests. however, that the only criteria the. 
EPA Administrator lacks to perform the rolcofarbitrnlor 
are the social nnd cconon1ic f<iclnrs \Vhich he lacks 
statutory authority lo consider in any event. Al the same 
time. the statutory directive cited above that he "5/wl/ en
couragr; .... ' 1 gives hin1 an1plccritcria on \Vhich to base his· 
decisions. 

The date of the baseline above which no signilicant 
deterioration will be allowed presents another anomaly of 
the proposed regulations. The."prolccl and enhance" lan
gua~e has been in federal law since the Air Quality Act of 
1967, although there existed only meager federal enforce
ment powers prior lo the enactment of the Clean Air Act 
of f970. It was in the 1970 Senate Report accompanying. 
the bill that became the Clean Air Act that Judge Pratt 
found convincing eviucnce that in the re-passage of' the 

·"protect and enhance" clat1'C the policy of no significant 
«lctcriciralion became .the legislative intent." In Judge 
l'rntt's order in Sierra Cl11b "· R11ckelshaus in 1972, he 
directed the EPA Administrator to "disapprove any por
tion or any .slate plan whicl1 fails to effectively prevent 
the significnnl deterioration of existin.~ air quality in nny 

'-fmrtinn of any slalc,1
'
24 (en1phasis aclclcd) 1ncaning, pre· 

surnahly, 1972. so that that date must be the late.st candi
date, rrom which signilicant deterioration may be com
puted. 

·r1ic proposed EPA rCgul<llions, ho\vcver, use as lhe 
b;tseline 1973 data to which h<es been added the modeled 
contribution fron1 sources on \vhich construction bcg'1n 
kf'ore the effective dale of the regulations. EPA ju.stilics 
this choice on three bases: that 197.1 is the latest year for 
which complete data is available, and since data gels bet
ter every ycar1 it is also the ir1ost reliable data available; 
that cxlrnpolalion back lo a recent baseline by modeling 
technique...-; is n1orc casi!y done for a recent date since 
which fewer pollution sources have located than f'or a dis
tant, historical date: and that using an c<1rlier dale would 
\Vork an unfairnes·s upon sourcc,c; \Vhich have iocated in 

-clc;in J.iir <1rcns since the h;1sc!inc dalr'. 
·The llrsl two "'t~1111ienls for" 197.1 h:isclinc :irr based 

upon lcchnical nnd :id111inislra!ivc ro11vcnil'tlcl', and h;1vc 

nt• lct,;il color al all. I lnwcvcr,.i( /'!7.I (m lalcrl air11urilily 
('(JI/ f(-'(/.\'l!//{]{Jfy /i(' ('(//10/('r/ l\'jfft ·(/I/ rar/J('r /!(l.\'('{fl/(', -i.C., j f !10 

nc\v sourcc.1 /lave !ot::11cd to c;1u.-;c dctc1 ion1tion since the 
earlier baseline chllc. then these <1rru111cnts tdso h<ive no 

· lcchnicnl or ndn1inisirativc n1crit. In o!hcr \\'Ords, the con
venience applied only in precisely those cases \Vhcrc a 

22. 39 red. Reg. 31005 (Aug. 27, 19741. 

2J 2 LL!( 20264. 

24. 2 ELR 20263. 

new source has changed the air quality fron1 that existing 
v:h~n Judge Pratt's order \Vas given. 

The third fairness argu111cnt is unconvincing because 
it cuts both \vays. lf it is unfair lo iinposc a rctronctive 
baseline \vhic!J niay rorce ;1 source \vhich h;1-s located in a 
clean air area since 1h;1t h;t<;eline date lo clcnn up, is it not 
equally unrair to rcv.1ard those "sooncrs" \\'ho rushed to 
clean air nrens after Judge Pratt's order hut before the 
regulations cnrnc out, gaining a con1pctitivc advant;igc 
over those \vho n1ay \visl1 to locnte in those aretis l;1t-cr but 
cannot fit 1.vithin the nllo\vablc dclcrior;-1tion incrcn1cnt? 
Jn _fact, is there not a colorablccqu<ll pro!-cclion argurncnt 
here \vhich oul\veighs any due rroCc.ss considerations? 

Beyond these questions, the proposed regulations es
tablish an incrementnl deterioration that may be added lo 
the baseline. so thal in a Class II area, for instance, a 
moderate amount of pollutants may be added lo the air 
shed hcyond the 197.1-74 baseline, even if, clue lo new 
sourcc.s, that 1973-74 baseline ii<LS been rniscd by several 
tirncs that n1odcratc nn101:-1nt above air quality levels exist~ 
ing in 1972. Whal logic is there in allowing further 
deterioration from lovels existing in 1972 only because a 
nev.' large source nicinagcd to get into the area bcfor~ 
1973-74 data were taken? 

Related to the quc,tion of the baseline date is the fact 
tha"f the proposed regulations, \vhich arc erfcCtuntcd 
through the 11C\V SOllf"CC rcviC\\' prOCCS.S, do not afrcct nC\V 

sour1;:es \vllich con11ncncc con:>truction v:ilhin six n1onths 
of the effective dale of the regulations. Thus it is possible 
llrnl, even with the bnsclinc effectively the level a.' of the 
date or pro1nu!g;1tlon or the regulations, .EP /\ 's O\VO al
IO\V<lb!e incrcn1cn!al tlclcrion1tion n1ay· have been ex

. cccded n1any Un1cs over before the first llC\V source in lhc 
area is revic\vu.! under the significant deterioration cri
teria. 

The 1973 Arca Classification Plan and tl1e stillborn 
July, 1974 proposal to the governors both contained P.ro
visions requiring n1~1jnr nc\V sources to conduct air quality 
monitoring in their vicinity. -rhc data frnn1 such n1onitor- · 
ing \Vas to be used bo!h to assure that the :1ir quality \Va5; 

not dctcrioniting beyond tile incrc111cn1- al!o\vcd for that 
nrca and to provide d;1t:1 fnr the prediction or \\•hcthcr a 
proposed l;1tcr ;lC\V source could he conslructcd \vitl1oul 
exceeding the nllo\\'ah!l' dcteriora!ion i11cren1c11L ·r1ie 
111011i!ori11g 1cq11i1e1p1'n! ha-; hcc11 L'X<:ist·d l1urn lhe 

August, 197~ prnposa!. i:.l'A 11:1.·i !l(l\V co1111\lit!cd itself' 
fully to prcco11stn1c!inn 111odcli11g lccl111iqucs. l'his \vt.,'ak· 
ncss in the prc<.:;cnt IT!'-Lll;ilinn is a technical, r;\\hcr !hnn a 
legal 011c. hut it is a seiiou') \vc;ikncss. lJiffu.'lion lllPtlcling 
is a young scicru:c, and resulrs derived rron1 it tire subject 
to error or a high 1n;1p11it11dc. EPA asserts that "[dJ;it;1 nb
tnincd frorn current lJilTusion !1H)dcling tcchniquc.1, ~~J.0 
not cnrn:»'\J2S_!ndin1• (O actual condi1ion'\ in !he ;1n1hic11l ;iir, 
d0 provide :i cnn.'iis~cnt :ind 'rcprnduc'ililc gu"1dc \vllicll ca11 
be used in co1npnring tile relative i111pacl of a source."'~ 

25. 39 Fed. !(er .. .lltXJJ fAu~. 27, 19741. 
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f~rrors in lhc re.<-;ul!s c:111 be reduced .l.inn1cv,rhj'\ hy calihr:i

lion or lhc model ;1g;!in<;t n1casurcd data; IHJ\YCVCr, with 
no n1oniloring rcquircrncnl, such ca!ihralion is unlikely to 
occur or even be possible. Furthcrrnorc, like nny tnodcl-

. ing technique, diffusion modeling becomes much more · 
complex, difficult, and expensive the more variables are 
introduced. l"hc curnulntivc cffccli.; of tion-mfljor sourcc..'l 
·on the air quality of nn area :ire likely lo be simplified out 
'of a prc--construction n1odc! ror <1 n1ajor source. 

Fron1the1nanpO\\'Cf standpoint or the stale regulating 
8gency, n1onitoring data provides sonic reference nun1-
bcrs against which lo compnre what will probably be a 
bc\viklering docun1en! subrnittcd \vhcn an applicant for a 
permit presents his diffusion model "proving" lhal his 

.proposed source will not cause air pollution levels to ex
ceed the allowable deteriornlion increment. /\ftcr the 
source is constructed, monitoring daln will afford the 
regulating agency a method of knowing ir the pre-con· 
struclion prcdiction·\vas correct, irthc ;_q1p!ici!11t.is in con1-
pliancc, and if there is nny (<unused" incrcn1cnt left. l'hc 
datn collected frorn such n1nnitoring stations, n1oreov.cr, 

.can be useful to the agency for other air programs. 
In t\vo rcspccl5 the nc\v proposed regulations arc ex

tremely solici lous or the interests of fossi I fuel-fired steam 
electric power plants. In the first instance; as explained in 
the preamble to .the rules, EPA has eschewed the use of 
lln1odifii;d source'.' in favor of "cxpnntlcd source," dcGnccl 
a" a "source \vhich intc1~cls to increase production through 
ri rn:ljor capita! expenditure." EPJ\ stiltcs that this \Vas to 
accon1n1odatc ruc!-s\vitching allo\ved under the Energy 

Supply and Environmental Corrnlinatinn Act or 1974,'" 
\vhich EPA concedes \Vas not intended to resolve the sig
nificant deterioration issue, hut \vhich docs rcncct a recent 

. expression of co11grcssion;1l intent rcg<.irding priorities. 

EP/\ is probably correct that, suhiccl lo the limitations 
, provided in the 1974 /\cl, Congress has detc.rmincd llrnl 
conservation or clean rue.ls achieved by fucl-sv,;itching 

lakes precedence over significant deterioration. 

The second accomrnodatinn lo rossil fuel-fired steam 
~elcclric power plants is less ciel'cnsiblc. In the July, 1973, 
preamble," FP/\ explained (highly simplified here) that 
the ncv.,i source pcrforn1ancc standards for this type of 
source had been set to corrc."'pond to the pcrfonnllncc.of 
the best control technology (slack scrubbers or 
clcctrosli1tic prccipit;1!ors) on !he crnio..;c;ions f"ro1n the 

, \vorsl fuel conditions (high sulf"ur coal). I lo\vcvcr, due to 

(fie ;1v;ij[~1lJj[jty of !O\V SUifur fucJ.._, in lll:l!lj' of the S;\11\C 

areas \vhcrc the air is prc.s:cntly cleaner than thc.nationrd 

secondary slandnrds, thcs·c ne\Y source pcrforrnance stnn

dards could be mel wilhoul applic:11ion or the be-st control 
technology. Noncthcbs, the 197J proposal conluiocd a 
provi.':iion requiring the bc"'St avail<1blc conlrol tc-chnology 

which, when used in conjunction with the better fuels, 

26. P.L. 93-319, ELR 41231. 

27. 38 fed. Reg. 18989 (July 16, 1973). 
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would rcA')l1lt in pcrfor111;111cc s!:1~1danlc; i1pprcci:1h!y lii~hcr 
than the nc\v sot11cc pe1 l"orrnancc sl;incl:irds. 

The requirement for lies! availahlc control leclrnology 
on such f10\VCr plants in clc;1n-arcac.:; ha.c.:; Occn deleted from 

the most recent proposal. In EP/\'s words, "power plants 
would nol be sul*.:lcd lo lhe spc<:ial /lies I available con· 
trol technology! rcvic\v bccau'!e requiring such.a rcvic\v 

n1ight arguably he ipconc.:;istcnl \\1ith lhc Congrc.c.:;sional in
tent of rcqqiring ~alional standards of pcrrormance f1\r 
ne\V sources.''•~ Congrc'isional intent? Whatever haprncd 
lo "The purposc.s or this subehaplcr arc - (I) To protccl 
and enhance the nualily of the Nation's air resources 

, 
The Clcap /\ir /\cl requires, by reference,'° that na

tional prirnqry ancl secondary ambient air quality stan· 
dards be es1ablishcd ror a minimum of six pollutants: 
sulfur dioxide, particulate mailer, c:irbon monoxide, hy
drocnrbons. nitrogen oxides, and photochcn1icnl oxidants. 
(Pholochemic:il oxidants are caused by lhe nclion of 
sunlight on other pollutants. and should be ndcqualcly 
controlled by emissions sland:mls controlling the am· 
bicn I air concen tr:il ions or the fi rSI five pollulan Is.) Judge 
Pratt's order required that the EP/\ Administrator ap· 
prove Mly those slate implementation plans which do 
" .. , nol pern1it significo1nt dcteriornLion of existing air 

.quality in any portion of any stale where the existing air 
qua Ii ty is better than 011(' or n1ore o.f the srcondar.Y standards 
promulgated by the Administrator."" (emphasis ackleJ) 
The presently proposed regulations control only. sulfur 
dioxide and particulate n1atlcr, and are thus in putativ.c 
yjQ!ation or the cour! order. 

In the 1973 Arca Cl:issirtcalion Plan, best available con· 
trol technology wa.1 required for all pollutants for which 
secondary slnndards exist, although the Zone I and Zone 
II incrcmcnls applied only lo sulrur dioxide and particul· 
ales. EP /\ in ils lalcsl rcgtilation finds I his bcsl available 
control technology requircrncnt "inconsistent_" \Vith the 
Class I and Class II restriction to the two pollutants. EP/\. 
docs not exr.lain \vJiy it considers the rcquire111cnt that 
new sources apply hc,st available control lcchnolcgy to all 
pollutonts is inconsistent \vith its regulations propose<..! for 

the express rurposc of preventing significant dctcriora~ 
lion of air qunlity. ln!crcstingly; EPA continues to use the 

11rgun1cnl !hat the rci•.ulalinns require npp!ication of hc..'\l 

11vail:ihlc co11lrol lcchn()!.01•y, even tl11H1-1~h the rc1·.ul:1!ions 

in fact 11(1 lnngcrso ft:lp1irL', 11s <tll nrgu111cnt ;1g;1i11sl incltHl· 
ing c:irhon 11H111oxi~k·, llydrocarhuns, ;ind nitrogen oxide 
in the incrc1ncnts in its area classific<1tions.:i 2 

The preamble m11kes two other arguments ngainst in· 

---------·--·----------
28. 39 Feel. Reg. 311XJ5 (Aug. 27, 1974). 

29. 42 U.S.C. §185701) (ll. ELR 41202. 

JO. 42U.S.C.§1857c-4(a)( I)(/\), ELR 41205. 

31. 2 ELR 20263. 

32. 39 ['ed. Reg_ 31006 (Aug. 27, 1974), 
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clusion orc<1rhon rnnnoxidc, hydroc;1rbo11"i, and ni!rogcn 

oxide in the dclcrioralion incrcn1cnt, neither of \Vhich is 
nearly as convincing a.c; the for111cr and 110\V invalid ;irgu* 
men! based on the deleted best ovailable control tech
nology requirement. The Grsl is th:it. since the prime 
somce· or this type or pol I ul ion is the "UI nnwbile, and new 
au1on1obilc cn1is.;;ion controls :ire drastically reducing ;iu

lorno~Jilc c1nissions. there v,;jlJ he no significant dctcrior;1-
tion ror lhc.sc pollulan!s, <ind cnndi!ion-; 111ay actually i111-
prove. Ir signiGcant deterioration l<lf these pollulanls is 
unlikely lo occur, hO\\'Cvcr, \Vhat harn1 can be c;1uscd by 
issuing rcgul~1tinns setting, n deterioration incrcn1cn! 

which n1ay not be cxccc:Ucd? Furthcrn1orc, reductions or 
en1issions at the source \\'ill rcsull in n.::Uuclions of pollu
tants in the an1bicnt air <inly if' the nun1bcr or ncv.' sources 
docs not exceed the mnount or per-source reduction. The 
EPA has published separate rcgul:itions concerning in
direct sourccs:3

:i parking lots, high\•,:ays, airports, etc., in 
recognition of this fact. \Vhilc n1ntlcratc rc.-.;iclcntial and 
s111;11l con1n1ercia! dcvclop111cnl is nnt likely to cause sig
riificant air pollution, n n1assivc shopping center \\•ith its 
acco111pnnying parking lot v.1hcrc once there \vas only 

rangeland might well CHlllCSignilic:inl dclerioration or the 
an1bient air for the ' 1<1utornotivC pollutants" in that area ... 

The other argun1ent EPA n1akcs ;1gainst inclusion of 
these pollutants is that there arc no identillable or noticea
ble effects at conrentratiPns bclo\v secondary st:inch1rd 
le vi: Jo.;. Jn 1naki11~~ this point, EP ;\ concedes that sulfur 
di11\:idc ;1nd 1';1rlic11latc.c; h;1vc aesthetic irnracl at levels 
heln\V the secondary stancl;irds. If this lallcr is true, then 
in light or the Clean Air Act's dcllnition of "well':ire"" 
the secondary standarcl n1ay hcivc been pron1u!gatcd at nn 
improper level for those t"o pollut:ints. Regardless or 
aesthetic or other effects, hO\\'CVCr, the decision in Sirrrn . 
C/11b '" R11ckclshn11s appears !Cl interpret the Clean Air 
Act to require that concentrations of any pollutants shall 
not be ollowed to rise signillcantly where the existing 
levels arc below the secondary standards: and to slate that 
~deterioration all the wa)' to the secondary standards is not 
signincant appears to be a transparent violation or lhc 
court order, ond, by extension. the Clean Air /\ct. 

t.Jot all changes in the proposed regulations that have 
taken place since the ori~inal 1973 propnsal have 
WC<1kcnccl thc111, \iO\'.'C'VCL ·rhc list or SOUfCC.) f'or \Yhich 
pre-construction rcvic\V io..; rcq11i1cd In dc.tcn11i11c the 
cf'f'cct 011 a111bic11t air has been cxp;111tlcd /'ro111 !fl lypL:'i to 
19, udding fuel conversion pl;t11fs. pri111<1ry lc:1d s111cllcrs, 
and sintcrlng pl;ints. ;\t the s;11nc ti1nc, li<nvcvcr, :1no1hcr 
rcquirc111cnt lhat :n1y source not included in the original 
16 typcs \vhicli has a lot;1! nnnual po!c11tial'cn1issio11 r;\tc 
for nny Or the live 111a_jor sccond:1ry <>tand;ird pollutants 
grc:iter 11"rn 4,0llO tons w:is deleted. The deletion relating 
to carbon n1onoxidc, hydrocarbons, and nitrogen oxides 

33. 39 Fed. Reg. 7270r1scq. (Feb. 25.1974). 

34. S!=:c text acconipanying note 5, .supra. 

i'> in li11c \vilh !he general dcci-.;inn, discussed ;1hovC, to ig
nore l11csc pollut:1nrs. '!"he deletion of the rcqulrc1ncnt 
\Yith regard to non-listed sourcc'i e1ni!ling greater tll;1n 
4,000 tons per ye;lf or sulfur dioxide Of particul:iltoS W;L' 

"because the rcquircn1ent gci)crally is supcrnuou)."::1 11 1·1ic 
only tirnc the provision \\'(Hild have COlllC i.n!O cfrcct, 
ho\vcvcr, \YOtrfd have been \vhen it \vns speci/ically non
supcrfluous, so it is a 1n:1ttcr or open conjecture \vhy EP /\ 
did not lc11vc the pfovision in the l11tcst propos:d. 

Finally, as a purely political ancJ practical n1;1tlcr, the. 
proposed regul;1lin11s suck st;1tc :1ir po!lu!ion control agen-
cies inlo n lllllClstrorn. If' ;1 slate should dco.;irc to redc.-;ig
n;itc any ;irea C'la.'>s I or n.~ru.'ic...tO redc.'iigna!c an :irca (J;t.'iS ! ,i 

Ifl ,vhcn requested lo do so, the air pollution control ;igcn-
cy is going to be casl as the villain \Vhich unrcason<1hly in-
s is ls on absurdly pure air at tl1e cost or goods, services, 
and the Amcrie:in Way. 

It is hard to i111aginc any regulation. \vhir.h docs not 
·have sonic ripple clTccls. or course. and pollut.iun con trot 
regulations perhaps h;1ve n1orc than n1ost. {)n this issue, 
ho\YC'vcr, EP;\ h;1s told the state<; it \Von'! stand behind 

· thc111. J\s nny county planning of'licial can tcstiry, nothing \ 
inOan1cs the passions n1orc lhnn cln.\\ving lines on a rnap, 

-.and yet the proposed regulations require dn\\ving lines on 
a 111ap ir the state d0c.o.; not \vish to settle for <.1 unirorn1 
Class II designation (Furtlrcr, the Fl'1\ Admini,tralor 
has spcci/lc:.dly solicl!cd "cnnirncnts 011 the dc .... irahility or 
increasing the lcvef of the ('l;1ss JI incn . .:nH.~nls pro
posed.":iR \Viti he reject COl1111lents 011 the dc'>irability or 
decreasing the level or the C~l;1ss II incrcn1cnts, one won
ders?) 

()nee the linc."i arc dr;nvn, the 11gc11l'y r11ust dcl'cnd thcn1 
at :it least one public hearing in the area affected. That 
\VOn't be easy, since in the 111<1jority or C<ISCS, the decision 
to dnnv the line right here instc;1d or u litllc over there, or 
1na~1 he in the o!her dircclipn, \viii have been <111 ·nrbitn1ry 
one. Once the area.is .rcdcsignatcd, another political ques
tion h;:1s been crcnled: hcHV lar \vithin a C!ass 111 ;1rea rnust 
a source locate so a<; not to violate the nir at tile border or a 
Class II or Class I ;1rc;1?-rhis once :irbitn1ry line stiddcnly 
takes on grc;I\ in1portance ns people l<1kc sides on the 
question of burrer 1011cs to protect the border areas. ()nee· 
the O\VllCr Of opcra\Or or <I proposed !lC\~' SOUrCC itppliCS 

for a f)Crn1it, lhc IJ;1!!IC Jit1CS \Vil! fnnll ag;1in O!l ;1( lc;1o..;t 
rour different f'ronl•>. \Vi!l tJic llC\V source cat!')l! I lie 

dcterioru!ion lncrc111c11! to he cxccedcd i11 its O\Vll ;1rcu? 
\Viii il c:iusc the i11cfL'l1\cn! ln be cXCCL'<!cd in ;1 ncighl"Hir
ing area or a qu111crk-al!y l<J\Ver class'! Sliould lhc i111111C1...li·' 

--------- ,,- -- --· -·----------------

35. 39 Fed. Reg. JllXIJ (Aug. 27, 1974). In the propnsc[I rcgula
li0ns or 1973, jhc Adq1i11is!r1Hnr noted thal the sixteen catego
ries or sources l\CCOL111I for approxin1atcly JO percent of" the p;tr
licubtc 111attcr <l!ld 75 p~rccnl (?r th~ sulfur dinxidc cn'.ittcd into 
the at111o"phcrc each rc:ir na!1on\v1dc, and account for c:'.iscn
ti<llly aJ! of !hcsc pq!IU!illl!S Clllittcd in clean <HC3S, J8 !;ed. Hcg. 
18989 (.lulr 16, 197.1). 

36. 39 Fed. Rog. Jl!Xll (/\ug. 27, 1974). 

" 
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ale arcn to be nffcclcd by lhc propnsc1I new source he 
rcdcsignnled In a numerically hi1.•.her class? Should lhc en
tire area in which lhe new source will be localed be 
redc:;ignalcd? Lalcr, as each ('l;1ss I or Class II area 
reaches ils delcrioralion ceiling, I here is cerl:iin lo be pres
sure lo rcdesignale upward, or lo slarl nibbling 11w11y 111 
lhc edges by rcdrnwing the boundary lines. /\lmosl nll of 
lhcse polilical problems arc c:iuscd by having dirfcrcntial 
clclcrinr11tion incrcr11cn!s ns"!~1.ncd In gcogr:ipliicnl nrc;ii.;, 
combined wilh Ilic unlimited power lo rcdC'sign:ilc lhc 

. areas. Do we need regulations which creole problems for 
us like this? 

.A Su1~r.csted Allmrnlivc 
EP/\ !ms complnincd thal com111entntors on their pro

p.oscd signincant deterioration regulations constantly cri
ticize their conceptual base, but don't gel down to the nil
ly grilly of proposing spccil'ic regulations which will 
work. The 11utl1or hQ.>.scnl a copy of' this article to El'A 
within the called-for c.0111111cnt period (which ended Sep
tember 26, 197,1), ncco111panicd by n spccillc rcgul:1tion 
which he drnflcd. The regulation is ool printed here, but . 
rests upon the following com:eplual bases: 

rirst, the like the El'/\ proposal, the 111cchanism estah
Jishc~ increments to be nddcd lo haselinc air quality mt her 
than setting nbsolutc ceiling...:: for nrcns irrespective of 
baseline air quality. This concept may appear al fast blush 
to be a givCn, deriving f'ron1 the tcrn1 11signiflcnnt 
deterioration." The s1ati1tory l:inguagc, however, is not 
"signiricant dctcriorntion" but rnthcr 11 pro!cct and 
hi/w11cc" (c111phasis added). There is therdnrc no reason 
"'llY so-called signiricnnt dc!C'rloralion regulations could 
not establish absolute pollutant ceiling levels (tertiary 
st:rndards?) and require air qlwlily cleaner lh:111 baseline. 

While the El'/\ proposed regulations arc framed in 
lerms or baseline-plus-increment, the environmental, 
socin!, and cconon1ic ends EP 1\ proc!niins nrc n~:hicvnblc 
thereby would be much better accomplished by the lcrli· 
~iry standard approach. C~nn1parc EP/\ 's rc111arks in the 
rrerace to the proposed regulations: 

ll is in1portant to recognize that the area clnssincations do 
not necessarily irnply current nlr quality levels or current 
land use patterns ... Clas<.; Ill cnuld be applied to a cur
rcn!fy pristine area, and (J;1-;<; I could be upplicd lo a le~.<; 
clean nri..:a.,. Areas should he cnn-;idered ror rc·dc.o.;!1'.11;~
linn ;l'\ ('1;1<;<.; I in L'i1'>l''> W1H'1l' 1111.· lncalinn or a11y pollut
ing indu.'i!ry wilhin Ilic :uca i.'I ii1co11'iislc11! with current 
or plnnncd u..;c:.; for the <irc;1 ..• hi.:cau'>c i( i'i one nfcxcl'p
tirHlitl scenic nr rct:rcalio1wl v;i!uc or is ct.:olol~icu!ly fra
gile ... ~ 1 

The author recalls the smog alerts in Yosemite Na
lionnl Pnrk or a rc\V years back and \VOndCrs if iHl)' 

bnsc!inc:ptus-incrc1ncn!. rcgul:1tio11<; \vould riccornplish 
the ends which !'.I'll rnvisin11s tlicir regulntions will 
allow. Cleanup of cxccptionnily .scenic or ecologically fra-

------·-----------~------·----------

37. 39 Fed. Reg. 31001 (/\ug .. 27, 1974), 
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gilc ;1rcas cnn Ix: t1clticvcd by specific c1nissions reguln
tinns, · lt(nvcvcr,3 ~ ;111d significru1t dc!crior;it.ion rulc'-i nrc 
more dcl'ensihlc if' limited to bascline-plus-incrcrncril 
tha11 if 11 terti:irr sland:rnl approach is used. 

Sccon~I. the dclcrioration iricrcmc11I is vnri:rhle. As 
noted in tl1c di.,rnssion of major weaknesses or the El'/\ 
proposrd. (~lass I~_izcd incrcn1cnts n1ny be an accurate 
rellcction of what signillc:rnl <ietcrioration nic:ins in 
rnany rll'.:1n air :ircn<.:, hu! in the shorl run \vnuld be cx
trcn1cly rc<.;!rictjvc nf con11ncrci;!I dcvclopn1cnL 'J'o ilpply 
it to cv6ry arc;1 \vhcrc the conccn!ralions of' one or n1orc 
pollutanls me below the secondary standnrds would 
create n fnr 111orc tlrnstic,rcsult th<in any C'.011grcss could 
have conicmplalcd in passing the Clcao /\ir /\cl. 

Third, the deterioration increment is inllnitcly vmiable, 
rather thnn having l\voor l!lrcc discrete steps, and I he size 
is automatically dclcrm'rr1cd, rather th<rn being subject lo 
J>nlitic:d dcci~s. The inn11itc variability feature avoids 
ihc llfiJl;J(:ni'.s W'\ il17fh<UJ,i rf eren ti:\I bet \\'CCII al Iowa IJle in· . 
cr·cn1cr1ts e-x·L~t'ir~.e':~j(·1~;/dcrs, \vhich arc discussed nhove. 
The nuto111alic npplic:rlioi1 /'caturc nvoids lhc kind of po
litical difncultics for air pollution control agencies 
ascribed lo the !'I'll rcdesignation process. 

Fourth, the siw ol' the allow:1ble dctcriorntion incre
ment is autumaJic:dly determined by baseline nir quality,. 
The incrc111cnt cou!d just us easily be n runclion of any 
other independent 1'1ctor, hut the st:ilutory aulhorily pro
bably exists only ir 1l1e f:1ctor is intim:1tely related to air 
quality. Jn its prcnmblc to the regulations, EPA alludes to 
the NR IX.: l'laq, developed by I( ich:ird Ayres, where the 
independent vnrinblc or which the increment is ii rune lion 
ls_popul<!!'1on dc1i.-.;.1ty. 

Fifth, the nuthor's propos:d JLSSumcs that the purpose 
of the «protect and ell ha nee" subsection is to protect two 
vulocs nbovc others: one is to guard against the possibility 

of as-yet-unknown low level erfccts the pollutants may 
hnvc ns concentrations npproa.ch the secondary standard 
levels; the other is to prc<;crvc forever the truly pristine 

nrca.~ \vhcrc on 11 clear d<1y you can sec forever, and eVery 
day when the wn shines is clear. /\ccordingly, the 
author's proposnl is for an a/lo\V<lblc dctcrior<1!ion incre-
111cnt n\ zero \vhcn b;1sc!i11c air pollution corv.:'t.:n!1:1tinns 
arc. 7,CfO, int.'fC'USing µnidua!ly iL') H function of higher 
h;lsc!illC nir polh1lio11, pc;1king <ll H lllOdCf:\(C ft::VCI of 
h;1sclinc po!lu!itilL llic11 dinpping sh:trpl}' :1s !he IJ:1<.:c!ini.:: 
air qu:rlity apprn;rl'lrc·.s the .scrnnd:rry slaml:rrd. Tl1c .sug
gested fornn1!alion of' st1l'li :1 rune lion dcl"1nc,-; !l1c si1 1J1i!"1-
c:int dclcrinrnlit1n i11crcn1L'n( :is !he IL~.<.:scr or one !llinl or 
the lnisclinc pollutant conccntr:rlion or one hair 01'.tf1c dif
ference between the baseline level and the secondary 
standard. 

Sixth, np single permit is allowed to nllnc:1te more than 
one hair or tj1c remaining deterioration increment 

38. Sec, C\g, {lJTJJtlll-,s i.\'ildcrnec;s, f{ci.:1calional. Scc_ni,r. Arca 
Ruk'>, ()ri..'gnn Adinini'>lrativc Ruic.<;, ('h;1plcr J'.10, [)1v1s1on 1, 
Sulxlivision J, ELI\ <19GUI, at scclions IJ-015 and 13-020. 
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n1casurcc1 ;it any point grc;,tcr than one rniJc fnun the 
source to \.i.1hich the pcnnit is granted. Five year;; or n1orc 
after a source locatc..'l in an arcn, it n1ay ~1pp!y for a pcnnit 
to be allocated one half or the then-remaining deteriora
tion increment. 

Seventh, comput11tion or the baseline levels and pre
dicted en1issions in1pacl arc to he accon1plishc<l using, 
data rncasurcd over a year's tin1c prior to the applicalion 
for" pcrrnit and by diffusion modeling. 
· Eighth, !he burden of proof i.' placed upon every appli
cant \\.'ho nitt<;l obtain any air pollution pcrn1it lo show 
that he can comply with the regulations. 

Ninth, permittecs are required to continuously monitor 

the cffc<.:Lo.; of their cn1J<.;sions on ;u11hic11t air.quality. 
Tenth, best available control tedrnology is required in 

all C<LSCS. 

In three 111011ths, the Clean Air Act will celebrate its 
fourth. birthday, For niore than ,hair or those four ycors, 
EPA luL> occn under a court order to promulgate regula
tions to cffcctu:1tc the Act's "protect and enhance" sub
section. That Ef'A is 11pparcn1ly on the verge or finally 
acting is \Vclcon1c nc\V.I.\. l'hc Arncric;in people, iHJ\VCvcr, 
deserve rcgo/ations which comply with the Clean Air Act 
and the court order, and those we have yet to sec from 
EPA. 

, 

1. ·.'. 



environmental disciplines inc 
planning. environmental engineering. architecture· urban design· economic analysis 

317 s. w. alder street 
portland, oregon 97204 
(503) 226-3921 

August 22, 1975 

Mr. Joe Richards, Chairman 
Environmental Quality Commission 
1234 S.W. Morrison 
Portland, Oregon 

RE: Agenda Item E, August 22, 1975 EQC Meeting 
Proposed Temporary Rule--Prevention of Significant 

Air Quality Determination 

Dear Mr. Richards: 

Environmental Disciplines Inc. are environmental and 
engineering consultants to Cascade Energy, Inc., who 
propose to build one of three oil refineries issued 
air contaminant discharge permits in March, 1975. The 
following comments are offered on behalf of Cascade 
Energy, and also on our own behalf as consultants who 
will be working frequently with your staff and clients 
under any new rule that may be adopted. 

As a matter of context, it should be noted that DEQ's 
review of Cascade Energy, and the conditions imposed 
in its permit, were for the most part based on assuring 
compliance with the degradation limits for Class II 
areas as given in the rule before you today. Our client 
went to considerable expense to provide a rather detailed 
air quality analysis to enable your staff to assess the 
project's degradation impact. Cascade Energy is still 
in the process of determining the economic feasibility 
of building and operating the refinery under the strin
gent permit conditions resulting from DEQ's evaluation 
under the degradation standards. 

In other words, you have been enforcing this rule on 
an ad hoc basis since January, 1975 when the parent 
EPA rule went into effect. 
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We would endorse the adoption of an EQC rule after the 
EPA regulation if and only if the delegation of author
ity from EPA is certain, final, and absolute. Like any 
sensible person, we would rather deal with State govern
ment than Federal government; but it would be intoler
able to have to deal both. Cascade Energy is currently 
being subjected to this very kind of bureaucratic dupli
cation with respect to its water discharge permit in 
which DEQ's lengthy review process has been followed by 
an even lengthier EPA procedure. 

So if you can have the first and last word on issuance 
of permits, we prefer adoption of the rule. But if you 
only have the first word and EPA has final review and 
approval, or a parallel program, let's forget the matter 
and let industry deal directly with the Feds. 

Assuming a decision to adopt a state rule, we would offer 
the following suggestions in order to improve and clarify 
the regulation: 

1. 38.005(9) (b) (c) should be kept intact both in the 
temporary and permanent rule. Otherwise DEQ will 
be in the position of doing deterioration studies 
on every dual-fuel boiler in the state next winter 
when gas is curtailed and they switch to oil as 
they always do. 

2. The deletion of the phrase is 38. 020 as suggested 
in the staff report would be appropriate, since 
it speaks to the physical modification not to the 
use of the alternative fuel. 

3. 38.020(2) on page 4 is new language not taken from 
the federal rule, and is redundant with 3(a) and 
3(b) on the same page, and with general permit 
issuing provisions. It can be deleted without 
significant damage to the rule. Most importantly 
however, the word "probably" has no place in 
regulatory language and must be deleted. 

4. We note with horror the three discretionary time 
extensions of 30 days each allowed the Director 
in 38.025(1) (f). Conceding they are taken intact 
from the EPA rule, we nevertheless urge the Com
mission to explore means of specifying in the 
rule some criteria for time extensions by DEQ, to 
minimize the possibility of a 110 day process 
routinely becoming a 200 day process. 
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5. In 38.025(4), the EPA/DEQ jargon term "the 
control strategy" has no context in the OAR's 
and can be deleted without damage to the sub
stance of the rule. All elements of Oregon's 
Implementation Plan control strategy have been 
and will be incorporated in local, state and 
federal regulations, so that mention of com
pliance with the control strategy is redundant 
and will only cause confusion in the future. 

6. Add to 38.025(5) a sentence along the following 
lines: 

"Such consultation shall occur and be con
cluded within the time periods specified in 
part (1) (b), (d) or (e) of this section" 

In other words, provide some assurance that the 
input from an indecisive or non-responsive plan
ning agency will not extend the DEQ review process. 

We thank you for the opportunity to present these comments 
and trust they will receive your thoughtful consideration. 

Yours very truly, 

F. Glen Odell, P.E. 

cc: Mr. Loren Kramer 
Mr. Larry Schreiber 



STATEMENT OF MULTNOMAH COUNTY COMMISSIONER MEL GORDON 

REGARDING PROPOSED ADOPTION OF A TEMPORARY RULE 

ON SIGNIFICANT DETERIORATION OF AIR QUALITY 

Environmental Quality Commission August 22, 1975 

Mr. Chairman and members of the Commission. Thank you for 

the opportunity to make several comments on this important item. 

I believe that the Environmental Quality Commission, as a mat

ter of policy, should decide to hold open public hearings on all 

non-emergency proposals which come before you for adoption. I 

believe that adoption of a temporary rule, which prevents an open 

public debate about the pros and cons of an issue, should only 

take place where authority is lacking to deal with a matter of 

immediate concern affecting the public health, safety, or welfare. 

By these tests, the proposed rule on significant deterioration 

should not be adopted today. Instead, I recommend that your Com

mission instruct the D.E.Q. staff to draft a proposed permanent 

rule on significant deterioration for consideration at a public hear

ing at your October meeting. 

As President of the Association of Oregon Counties, and as 

chairman of a national committee on environment and energy, I have 

been concerned about air quality matters. 

Here are the four specific concerns I have about the proposed 

rule, and about the proposal to adopt it at this time. 

1. Adoption of a temporary rule prejudices the content of 

permanent rule, by putting the E.Q.C .. "stamp of approval" 
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on that temporary rule. This proposal essentially entails 

adoption by Oregon of the E.P.A. rules on significant deteriora-

tion. Across the Nation there has been much criticism of the 

E.P.A. rules by responsible groups, and I feel that Oregon's 

rules on significant deterioration of air quality should be drawn 

up and adopted in a way which is not prejudiced by the E.P.A. pol-

icy. 

2. Multnomah County did not recieve a copy of the proposed 

temporary rule until early this week. Concerned jurisdictions, 

groups and citizens have not had a chance to study this proposal in 

sufficient detail and the proposal has not received wide distribu-

tion, as a matter of this importance should. 

3. I share the D.E.Q. staff's concern for cutting red tape 

and halting unnecessary delays. If E.P.A. review of the air qual-

ity impact of certain industrial plants or expansion projects in 

the Portland Metropolitan Area is the only thing holding up construe-

tion schedules, then I would be inclined to reconsider my position. 

However, it appears entirely possible, given only the information 

provided in the written staff report, that E.P.A. review of the 

air quality impact of these projects could go on concurrently with 

other permit processes or planning that the companies may be involved 

in. There was no evidence presented in the written staff report to 

justify a decision to preclude full and open, unprejudiced, public 

discussion of this important matter. 
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I want to add that it appears that the E.P.A. could use D.E.Q. 

air quality data in their review, and that the D.E.Q. Director, 

Mr. Kramer, should ask E.P.A. to speed up their review process for 

these projects. 

And, 4. If a temporary rule is adopted, any applicant who 

applies for an air quality permit prior to the expiration of the 

temporary rule will come under the procedures of the temporary rule. 

If the permanent rule is significantly different than the temporary 

rule, this may cause unforseen problems. 

In conclusion, unless the staff can prove to you that there 

is some reason of overriding importance for adoption of this rule 

today, I urge you to table this temporary rule and instruct D.E.Q. 

staff to prepare a permanent rule by the end of September, so that 

it can receive wide distribution prior to your October meeting, at 

which there should be a public hearing. In addition, I recommend 

that the D.E.Q. staff work closely with the Community Development 

Committee at CRAG in drafting the proposed permanent rule. 

Thank you for the opportunity to present my views. 

sjs 
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Up in Stnoke: EPA's Significant Deterioration R_egulalions 
Deteriorate Significantly 

By Thomas o, P. Guilbert• 

On August 16, 1974, the Environmental Protection 
Agency announced its late.st proposed regulations' ror im
plementation or the CIC'111 Air Act's staled purpose, " ... 
to protect and enhance the quality or the Nation's air re
sources.; ,''2 Usually rcrerred lo ns "significant deteriora
tion" regulations, the proposed regulations arc the EPA's 
latest move in a chess game against the Sierra Club, 
'Whose opening move, Sierra C/11/J "· fi11ckclsha11.f' in 1972, 
was the legal C.quivalenl or laking the EPA queen. EPA 
hasskillrully used the bureaucratic riposte of delay and at
trition, once resorting to the famed Nixon Derense 
(king's pawn to knight's fore: "In EPA's view, there has 
been no definitive judicial resolution of the issue whether 
the Clean Air Act requires prevention of significant 
deterioration of air quality. When the issue was presented 
to the Sup,rcme Court, the Court was equally 'divided 
... "•).The latest.proposed regulations arc very weak, and 
the Sierra .Club must now decide ir it will settle ror a stale-

1matc. 
l'he tern1 ' 1signiricant deterioration'' refers to the de

gradation of existing air quality in areas or the ·nation 
where it is now belier than is required by EPA's secon
dary sla~dards for pollutant concentrations in ambient 
air. According to the Sierra Club ruling, such degradation 

·is forbidden by the "protect and cni)ance" language or the 
Clcf)n Air /\Cl, and the EPA Administrator has a non-Ois
cretionary duty under the statute to disapprove all slate 
implementation plans which do not contain provisions to 
prevent it. The proposed regulations represent the Ad
ministrator's latest attempt lo establish· rules governing 
the preparation and approval of these signiricanl 
deterioration portions or slate plans. . 

The author supposes there would not be such "ruror 
about significant deterioration regulations ir the national 

•r-.1r. (fuilhcrt wns the .o..;enior cdi1or or tile Hnvironrncn!:il Lnw 
ln.;;(i!utc'~ trc;1tisc, (!'d!'rol /'.'nl'irr1111111'1/f(/f l.t1H', puhlislicd in 
Scplc111bcr 1974 by \Vest Publishing Conipany, I le is presently 

. the 1 lcarin~s Orllccr for the State of Oregon, Department of 
1 

• Environn1cntnl Quality. 

. I. 39 Fed. Reg. 30999 cl SN/. (Aug. 27, 1974). 

2. 42 U.S.C. §1857 (b) (J), ELR 41201. 

3. 2 ELR 20262 (D.D.C. t972), af/'rl. 2 F.l.R 2065(, m.c. Cir. 
!972), nrf'd hy cqu;dl,y divided court, ,111'/J I/Oil/. Fri V, Sicrr<l c:1ub1 
3 ELR 20684 (U.S. 1973). 

4. '38 Fed. Reg. 18986 (July 16, t9JJ). 
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scconcl;:iry nn1bicnl nir quality standards really protected 
all of the valuc.s the Clean Air Act says they are supposed 
to protect. While the priri1ilri;.standards established under 
the Act arc designed to protect human licalth, the secon
dary standards are supposed lo protect "human welfare," 
which is defined by the Act lo include (but not be liniited 
to): 

effcc(s on soils, wutcr, crops, vegetation. n111n-n1odc n1<i
tcrinls, <1nin1als, wildlife, weather, visibility, and clin1alc, 
dan1agc to and dclcrion1lion of prorcrty, and ha1cirds to 
transportation, as \\'ell as effects on cconon1ic values and 
on perso·nal co111fort and well-bcing.5 

l'hc Environr11c11tnl Protcclinn Agency hus, or course, es
tablished sccoml<11y sl:111dards under the Act, which arc 
cxcccdiilgly difTicult lo n1ccl in n1ost urtx1n ureas. As a 
practical and political matter, the EPA would have had a 
dirficull time e.slablishing levels any more stringent than 
the cu1 rent secondary stnndards, and .there is organized 

. poli ticaJ prt.<SUrC io ha Ve (he Standards rel a XCd. 
Looking Ql the vnlue or visibility, for example, what 

may appear to Nc\v 'Yorkers or Los Angelenos as. a srar
kling, clear day might look like a cloud on·the horizon or 
Taos, New Mexico. or Bend, Oregon. I.n V<LSl areas or this 
nation, especially in the high deserts of the West, visi
bility is routinely on the order or hundreds of miles. lly 
contra.st, estimates or visibility through air loaded up lo 

the secondary staml:ml limitations are in the ten lo rir
teen-tnile rapgc. Rc,c;Ort to\vns \Vhosc attraction is based 
in part on vistas of distant mountains could find, ir the air 
in the intervening nrc<I \Vere a[lo\vcU to degrade to secon
dary stamJard levels, that they were located ten times too 
for away from the mountains to sec them. A visitor lo 
Crater Lake might nm! he couldn't sec all the way across. 

In addition to visibility reduction ilnd by no n1cans or 
·lesser iinportnncc. lir>1vcvc.r, ;ire n variety or other clTcc!s 

\vhic.!l EPA has noted n1:1y result frorn i11crc.a-;ing 
, i\lllOU!1lS o/' ;1ir pnllut:ill!S. 11 'J'hc.SC c!fc.cl'i include reduc

tion in solar rndiaqon rc·aching lhe ground, 11cidillc;1!ion 
·tof rain, Jakes and r.trcan1s, :ind conversion or sull\irous 

and nitrogenous cq1issions into sulratcs and nitr:itcs . 
. Conceding that the 11hovc sccn~1rio is possible, i...:; it 
rc<11istic? The answer, npp;1rcntly, is yes: a source of air 

[lollution currently located in an urban area may well 

5. 42 U.SC. §1857h (h), ELR 41224. 

6. 38 Ped. Reg. 18991 (July 16, 197 3). 
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wish to expand produclion and conconiilanlly cXpnnd 
crnissions nt the snrnc tinlc the air pnlln!ion control ngcn~ 
cy in the area is requiring other sourccs tn cut back 011 
emissions in order to rnecl secondary standards. The ap
plication for a permit for incrc;ised emissions will likely 
be denied, leaving the source with the cl10icc between 
finding emissions control technology which will allow ex
panded production without exp:indcd emissions, aban
doning plans to expand produclio11, or relocating the ex
pandecl source elsewhere. i\11 other things being equal, 
good management would then suggest that a move occa
sioned by the lack of capacity of an airshcd to assimilate 
the source's pollutants should be to an area with max
irr1urn assin1i!alive capacity, i.e. an- Hcn1pty 11 airshcd. In 
fact it was the location of a ma.ssive fossil-fuel electric" · 
generating complex in the peculiarly pristine l'our Cor
ners area of the desert Southwcsl that provided a major 
impettLs for the litigation arfirrning the Clean Air Act's no 
significant deterioration policy. 

The EPA Response 
In July; 197J,7 the El';\ brought forth four allernaiive 

plans for achievement of mininrnl dcgradalion of ex isling 
high air quality. Each of the four plans applied spccilic 
limitations to only two pollutants: sulfur dioxide and par
ticulate mailer; each required lhal all new or modilied 
sources in clean air areas employ besl available control 
technology; each applied to sixteen specified categories or 
sources, plus any other source which would e111il more 
than 4000 lons per year of sulfur dioxide, particulate 111al
ter, nitrogen oxide.>, hydrocarbons, or carbon monoxide. 

One of lhe four 1973 plans, the E111ission Limitation 
Plan, would not have regulated ambient air quality 

crcrncnlnl size EPA sc!llcd on \Vas one '"liich, in EP/\'!) 
opinion, \vould ha In nee rc;1<;011ablc an1ounls or econon1ic 
growth and detcriorafion or air qunlity. 

Finally, El' A's anr;ounccd fovorile plan of 1973 com
bin.e<l elernenls of both the Local Dclinition aml Air 
Quality lncrcrncnl Plans. Caile<I lire Arca Classific:ilion 
Plan, states could zone son1c nre;is .so that incrcn1cntal in

creases of the s:rrnc si1c '"in the Air Quality Increment 
Plan would be allowed (Zone fl); other areas could be. 
zoned so that n1ucl1 sn1;1!1cr incrcn1cntal increases y.,•ou!d 
be allowed (Zone p. While the increment for Zone II 
would allow 111odcr:1lc induslrial development, the Zone I 
increment would rrohihit th~ introduction of even one 
small fossil fuel fire<! power plant. municipal incinerator· . 
or mcdiun1 apart111cnt con1p!ex, using normal c1nission 
control techniques. There \VHS nlso an '1cxccplion,'1 o.r 
variancc1 procedure Ollo\ving slatc5 lo zone sornc areas so 
that deterioration u11 lo the secondary standard would be 
allowable. 

With only very n1i11or changes, the Arca Classincation 
Plan was re-proposed to I he stntc5 in a' docun1cr1t 111ailcd 
to the fifty governors with a cover lellcrsigncd by Russell 
Train and datecl July 11, 1974. The preamble accompany
ing that feller infoqncd the stales lhal they had thirty 
days to comment o~ lhe proposed regulations. However, 
when lhe employees or the air pollution agency of al least 

.one state telephoned lhe EPA orliccs in Research 
Triangl,e Park, Norq1 Carolina, during the lir.st week in 
i\ugust concerning lhc rcgul:rlions, they were told not to 
holhcr to con1n1ci'1t, since 1najor revisions \Vcfc to be in
cluded in a· new ·proposal that was rclc.ased August 16, 
1974. 

directly at all, but rather would have limited total e111is- Major Weaknesses 11f the EPA Plan 
sions over a relatively large area, which indirectly would The latest plan carries over lhc weaknesses of its lincnl 
have resulled in maintenance or air quality in many or ancestors, the Arca Classillcation !'Ian and lhc stillborn 
nrnst cases. This plan had the inherent simplicity of not July 11, 1974, plan. ! lowcvcr, what baby teeth those l'rc-
1cJ~·in,l', u11on cornplcx diffusion n1ndcling techniques lo dcccssors had h<lvc been pulled in the August l<i propn..;;iJ 

<klcrniimc h:rs•clinc air quality and lhc probable contribu- lly all mids, the greatest weakness in the original Arca 
ti1.'11 ol a l'!nposcd :-.;nnrcc to dclcriorntion. Classification Ph1n \VHS the "exception" ·procedure. By 

I h·~ \·Pi\\: I (l7l I nc:il J)cJinition Plan, carrying to the · granting cxccplions, s1<1tcs cou!cl atlo\v nny area or the 
logic;1l li111it an erroneous EP i\ co11ccp! lh:1t ~\~ignificant" state to be cxcn1pt rro111 the c:!c<111 Air Act's «protect and 
as used in Jucige Pratt's opinion in .~'ierra Cluh l'. enhance'! rcquircn1Cn1 1111d deteriorate to the secondary 
Rlfckrlshatl.~ could SDlllCflO\V he scp<1ratcd froin standard. '!'his procudtnc is fl()\V ror111ali1.cd i!S ('.l;1ss "111 
"deterioration or air quality" and cv:rlnalcd imlepen· ( f'J7J's "mn'es" lr:rvjng hcorn111e 197,f'.s "cl:r"c'") of the 
dently, alhnvcd states and loc;d :1ir pol!u!ion ;1gc11cic'-i In August, l<J74, plc1n. /\l!!HHIJ'.ll tl1e proposed rcgul;1!ions cs· 
n1akc H l'i1Sc-by-c;1sc dctcrnlinnlion of-\vhcthcr the pre- tablish .sonic procedure~<-: tile slates inust go through tu 
dieted deterioration or ;1ir qu;l!ity caused by a nc\v source rcdcsignato :1rc;1s C'!a'.'-'s Ill. including holding public hc;1r-
would be, "significant" in terms of th~l agency's or state's.,, .. ing' and consulting witl1 Federal Land Managers, where 
policy. ·applicable, they stale thal lhc redc.signalion "shall be a{1-

Thc EPA's 1973 Air Qu:iliiy lncrc111c11I Plan would 111m•cd unle.ss the Ad111i11islralor dclcrminc.s ... lh:rt the 
have established a sin~le nationwide allowable incrcmen- Slate has arbitrarily 11nd capriciously disregarded relevant 
lal increase in so~ and particulate concentrations. "rhc in- cnvironrncntal, Jociol. or ('C0110111iC considerations Hp 

(empha.sis addcxl). The requirement llwt the considera
tions must be arbitrarily and capriciously disregarded 

7. JS Fed. Reg. 18985 c/Scq. (July 16, t97J). 

8. 2 ELR 20263. 9. 39 Fed. Rcr,. 31008 (Aug. 27., 1974). 
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:issurcs that ·the Adn1inistra!or will not disapprove a the scl:o11d:1ry s~n11d:1nl "fin the pur po'>c of' land use ro11-
rcdcsignntion to Cl:i.<ts Ill so long as !he slc1tc givc'i lip .scr- trol is not ;111 cxtl'nsio11 of thal authority, but tile convcr"c 
vice to air quality considcrnlio11s a;1d cites the economic of it, and lcg;d/y highly dubious. The purpose of enforcing 
advantage to the air pollution source. Predictably, this '1n1bient air standards more re'1ric1ive than !he second;iry 
loophole will swallow up lhe rule. ' · ' siandards is, a.s stale</ in the Clean Air Act, simply "lo 

But is !he loophole lcg'11? Judge Pratt's o·rdcr in Si<'rra · prolccl and en Im nee the quality of !he Nation's ;dr re-
C/11b v. lluckcls/Ja11s rcquiml !he EJ>A Administrator to ·sources." The aulhor fails to find ~uthority in lh;it lawfor 
disaprrovc Slate irnp!c1ncnt;1tinn pfnns which a!lO\V Sig- using air q_u;ility stnncfnrds ror nny other purpn·~c. 
nificai1t deterioration or air qLrn!ity uin any portion of any In one of the scn!cnccs ;1ddcd tn the prcnn1blc to tile 
state."" Under the EPA proposed regulations, a state proposed regulations between the July and August, 1974, 
could rcdcsignale an area where I here existcxl zero pollu- dra/'ts, the El'A has it'1licizcd two words in the second 
tion or nonn1casurablc an1ounts or pollulion as n Class III part or the "rro!cct nr~d enhance" subsection:" ... so ;1s tn 
area and then allow the air quality lo degrade all the way . promote the puhlic hcalil) and we/rare and the wod11rtii'f 
to' lhc secondary standards. On exclusively air quality capacity of ils population."" Could this be the phantom 
grounds, if there is lo be any meaning lo Judge Pratt's authority for using the Clean Air Act as a means to ;i,·. 
order, it 1nust n1cnn al least that such deterioration is con1plisll thc "brondcr pcrspcc!ivc or public cxpccta!ions 
prohibited by the Clean Air Act's "protect and cnlrnncc" and dci;ires concerning the m;inncr in which ;r parlictrlar 
language; otherwise, we are /cf\ with no slandard beyond region should be developed"? It t;ikcs a distortion or /;rn-
the secondary standards. guage to read it so. What EPA see11i.s In wan! thcsuhscc-

Jn 40 CFR part 52, section 52.21, to which the.new sig- lion lo say is that the quality of the Nation's air resources 
niricant delerioration regulations will be added; the EPA should be protected and enhanced sn /n11g ns it docs nor in-
Ad ministra tor, in compliance with I he order, disapproved 1c1:fcrc with pol I utan t-procluci ng production by the popu/a-
a/ I state plans" ... lo the extent that such plans lack pro- lion in clean air regions: that is, El'A views productive 
cedures or regulations for prevcn tings igni ncant dctcriora- capacity as in conflict \vi th, n nd restricting, the purpose of 
lion ofairqoalily in portions of States whereairqualily is protcc\iOll and enlrnnccmcnt of air quality. The subsec-
now belter than secondary slandarcls."" Yet, at the pn"s lion's language, however, shows that Congress expected 
cdnf er en cc on A ugus I 16. John· Qunrles, Deputy Ad min- th~l protection 'Ind en h;incc111ent would rcsulr in the pn>-

istrntor of"EPA, conccxlcd under t]ueslioning that it would . motlon of productive capacity, in th al people will he 
·.be correct' lb charsctcri7c lhc proposed regulations as not hCa!lhicr, hnppic.r, rind n1C)re productive \vhCn the air is 
preventing the stale') f'ron1 nHo\vin_g cxisling c!cai1 nir in clc<1n tl1nn \vhcn i! is dirty. 
sornc area."! to dcgrndc n!l the 1,1./a,V cfo1,vn to the nalional Jn tlieir inhcrcnl police po1,vcr. the stntcs do, or cnLir...;r:-, 
standards, and thus the regulations do not solve the prob- h;ive the power to regulate lane/ use in '1ccord wi1h the cx-
/ern. pec\alions and d'csircs of the populace on how land 

I low c'1n EPA propagate this New.speak a full ten years should be developed. The EPA, however, has no slaluln-
before 1984? In his prepare</ remarks for the August 16 ry authority to rl'q11irl' the states lo exercise that power, as 
press conference, Quarles advanced " ... a recognition would-be suggcs1cd bY the Adn1inislrator's rescrvinµ the 
that deterioration of air quality can be regarded as 'signifi- right to disapprove a rccbignation if the stale h:is dis-
cant' only \Vi thin the broader perspective or public cx11ec- regarded a rclc\'anl social or econo1nic considerntion. 
tations and dcsirC<J concerning the n1anncr in \vhich a par- 1·11c \Vholc thrust or ,<,·;C'rra (~/uh 1•. !?11ckclsl1a11s. i1p-

ticu/ar region should be 1/evcloped."" Unfortunately, pealed all the 11·11.v to the Supreme Court '1ncl al"lirmcd 
Quarles, a lawyer and a vc'ry good one, did not tell us· there, is that Ilic Clean .Air Act. hv its "prolccl and 
where EPA derived the statutory nuthorily to cn<Jcl enhance" langu;1p,c. forbids nny ''signi!icnnt deterioration 
regulations rorn1ali7.ing such recognition. The Clean .Air or existing nir qun!itr in <1ny port inn of' ;111y slu1c v.'hcrc 
/\ct doc,~ very spccificnlly gr:inl s!:l!cs the authority to itn- · cxisling ilir qu:ililv i.'I he-Her tl1an on,, nr n1orc \l/' tile sce-
posc "!:incl use nnd tr:insport:l!in11 conlro1:"" 11s pnrl or 01Hl:1ry s!;111tL1nl'\ Jll'1J11111!1•.:1!l'd hv llil' J\d111i11i.t..:11:t!n1.'' 1 ~ 
ll1cir i111ple1111~n!:11io11 pl;111s, hul 011~1·" ... ;1s n1ay he tll.~Ct:.'i-, lJndcr tllc doc!ripc'. ol p1c-1..:111pliD1t ;1 \!:tit: c:1111101 v;didl.\· 
Sary lo insure <1ll<1in111c11l cind lllt1in!cn:t11CC o!' bl pri111ary adopt less l'C<ilric(ivc ;iir qt1;dity con!rnJo.; (flan !he f'ctk•r:i! 
or sccond;iry s!and:1rd." 1 ~ 'J lie t11Hlinri!y lo ;ipply (or not st<1nd;1nl. Nor n1:1y l~P/\ delcg;1!e lo the s1:1tcs till'- po\ve1 

I : '·apply) ambient air quality sta11darcls more restrictive l11an' ·: · to adopt less slringcnl st;r11dan/1 lhan ;ire ;illowccl hv 
,h·"" · federal 1,\w, and ii is thus highly cloublrul that the Agency 
k.", ! 
',\'t· 

'" 11;1 
I,,' 

. IO. 2 ELlt 20263. 

. ' 

I I. J7 Feel. Reg. 23836 (Nov. 9, 1972). 

12. Rc111arks by John It Qt1;1r!cs. Jr, EPA l)i.::puty Adrninislr;i
lor, <ii the Sig11ificant Dctcrinr<1tinn.Prcss Conrcrcncc (August 
16, 1974) al 3. 

13. 42 U.S.C. §l857c-5(a)(2)(B), ELR 41206 
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h:.1s the j10\YCr to (l/!/l/'O\'f'lhc cxcrcist'. or .... t;tll' police PO\Y~'r 
in the nelc/ or air pollutinn co11lrol if tlrnt exercise wou/J 
work Hgainsl tho goals of the Clean Air Act. 

14. 39 Fed. Reg. JJIXIO (Au~. 27, 1974). 

15. 2 ELR 2026l. 
.I •. • 
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The slillborn July, l'J74 proposal h:td all i11lcrcsli11g 
fcnturc, dc:!clcd rro111 !he J\ugu.c.;\ proposal, requiring 
slates to spccificnlly rcdcsig11alc any areas they desired lo 
be Class II (moderate dcgrail:ilio11) or Class 111 (degrada
tion to the secondary standards) wi1hi11 2'11110111hs or pro
mulgalion or the regulations. As with the earlier 1973 
Arca Classification Plan and the later August 16, 1974, 
proposrd, the Class II designation was lo become lhe na
tionwide Slandard as or the Ihle or promulgalion, bul 

. under the July, 1974, proposal, areas not specifically 
·redesignatcd ChLss II or Class 111 within two years would 
then automatically revert to Class I (almost no dcgrnda-

" lion). (Stales could, however, later rcdcsignatc the now
Class I areas to Class II or Class Ill.) Thus under the July, 
1974 proposal the weight or bureaucratic inertia was on 
the side or cleaner air, since a state's failure lo lake 
classification action would result in areas rcvcrtingto the 
'high standmds of Class I, whereas stale inaction under the 
n1orc r~cent proposal \vould !eave ;1rcas subject to the . . 

lower standards of Class 11. In its preamble lo the July, 
1974, pr9posal, where this rcature was explained, EPA 
slated: 

The nation\vidc Cl<lss l dcsign<1tion t1rtcr 24 months for 
State hcaring..'i and rcdcsig.n;.1tions ... is not si1np!y a tacti~ 
c<11 n1ancuvcr to force States into action. It Jocs have this 
conceptual b;1sis: {( 1'.'iip,11{/icanf drt!'riorotion" ll'Cre to be 
consideredJron1 a (!lll"l'~V air r;11a!fty standpoint, without any · 
co;l.'iidcration and ha/ancing ol ccono111ic, social, and other 
J'acro1:s, ii is at least arguah/c that the ('/ass I typ<' 1!l (/{'s1f.-
11atio11 11·011/d he the !!IO'it a11rro11rir11t' in lll<lny areas. 
Therefore, on a conceptual b11sis, the /\dn1inistrator is 
sin1p!y providing a tcntati\'c dctcrn1ination or what ,<;ig-

l nificant deterioration nicans., ," (cn1phasis addcd) 10 

These words arc gone from the preamble lo the August 
16, 1974, proposal, but the obvious que,stion that quota
tion raises lives on in the rropnscd regulations: if. 
deterioration greater than the increments allowed in Class 
I areas is signi flcnnt in sonic places, \vhy isn't it significant 

.. in all places? Ir the answer lo Iha! question can be rramcd 
only in terms of consideration or faclors other than air 
quality, where is the statulory authoritv or the EPA to re
quire consideration of those ractors? More importantly, 
in the race of the Clean Air Act's "prolcct and enhance" 
language and the judicial interpretation thereof, \Vhcre is 
the statutory authoriiy or the El' A to allow clctcriornlion 
~realer thnn (.'la')~ I in illlY ;nca? In short, fhc very exis

tence ofa Class I in the latest El'A proposal sl;11Hls as the 
slronµcst criticisn1 or tile cxistcncc·ur C'l;1ssc,1 II nnd Ill. 

El'A argLics, nol frivolously, that a signiricant 
deterioration regulation or lhc stringency of lhe Class I al
lo~111hlc incrcn1cnls, applied univcrs;1!1.v ;1nd unif'orn1ly, 
would be severely restrictive of 11111ny snciH1 and eco
nomic activities; and Iha! ir Congress had intended to 
make· air quality consideralions as dominant a dctcrmi-

-·- ~·- ·----.. ·-· ----
16. Dn:irt Prcanlblc to regulations sen~ to governors July 11 1 

1974, at p. 17. 

HI' 

n;1nt of' lund ·use ~is a 11:11ioll\\0 ide ('hiss I dl'.'>i!;!11ation 
\vould dictate, it \Vould h;ive used 111orc cxi)licit language 

than that ol' the "protecl and enhance" subsection. This is 
an irnportant argun1c11t \vhich, though apparently rejected 
by the courts, deserve<; scriou.'\ consideration. ·rhc 11uthor 
would like lo make three observations with regard lo it. · 1• 

First, the land use implicntions or the signirtdnt' 1,,;, 1111 

delcriorntion rcquircmcnl or Ilic Clean Air Act have pro-
bably been overexaggerated. No air regulation, standing 
alone, cnn affect uses of land which do not cause air pollu-
tant en1issions, <HF! as a pr~1ctic;1I 1nattcr, \vii! have little 
effect on any but large sources or pollutants. Residential, 
agricultural, small commercial, and light indLLStrial hnd 
uses don't generate enough pollutants (except, perhaps, 
from the automobile cxh;tusls in parking lols and frorn 
building heating units) to r(lisc serious concerns about sig-
nificant dcterior:1lion. If improvements in mrtornobilc 
cn1issions control \Vhich EPA anticipates n1::itcrializc, nnd 
sensible transpo;·tntion planning accon1panics fu!ure 
dcvelopn1cnt, significant dctcriorntion rules \Vil! n1ost 
likely not have a re.striclivc effect on these land uses 
unless dirty rucls arc burned in a large number or home 
and smnl! business furnace<;. Even conlrnlling the·cn1is-
sions from furnaces yet Jo be built docs not. however, ap-
pear to raise insurn1ountablc land use problcn1s. 

Second, with regard to heavy industry and utilities, the 
prohibition against significnnt cleteriorntion n1cnns only 
that in the short run, increases in the vo!unlc of un
controlled cn1iSsio11s \Vill not be allo\vcd to seriously out

strip in1provcrncpts in cn1is'iions trcatn1ent and control 
tcchnolog~i: and ip tbc Jqng run the in1provc111ents in con
trol technology q1usf very nc<irly cqu;d the increases in 
pollutants genern\cxl. ll>.1! this lnng,run requirement is the 
snn1e no tnattcr \vhat ceiling exists on a1nbient air 
clcLcrioration. Even ir nll nrcas \Vere n!lo\vcd to deteriorate· 
to the secondary standards and even ir the secondary 
standards were relaxed, sooner or later, if the increase in 
po1!l1tanls generated continuc,'i to exceed in1provcrncnts 
in treatment and control technology, all air sheds will be 
loaded to the point where they can assimilate no more 
pollutants. Thus, the question is not whether there will be 
a "no,growth" policy on pollutants actually being emitted 
into the air, hut rnlher \low fa.st a time schedule is im
posed to achieve lh<1t policy, and ho\V f';ir ;\ir qu:ili!y \vill 
dclcriornlc before. the cvcnlual "no,growth" policy is 
achieved. 

-rhirc.J, it is 110\ llCCC .. '>~IHfify !rile th;i!, rronl a purely :iir 
quality standpoint, dctcriorntion grcntcr th:1n (~l:1ss I in
crcmcnls would in every rnse he signilicant. While, as 
argued above, the El';\ htcks .slatulory authorily to im
pose a\lowLJb!c dcterior:1\ion increr11cnts on grounds other 
than air quality, n11 incrcn1cnt \vhich vnric1 according to 
purely air quality cnnsidcrn!inns would !'all within the 
statutory n1ancl:1tc. ·rhus, using as an cxan1plc the ;innu:ll 
arithn1ctic rnean sccond:lry sta11d11rd for sulf\ir dioxide 
(SO micrograms per cubic meter), while il ma.1• be that a 
deterioration or more ll)'Hl 2 micrograms per cubic meter 
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(the Class I incre111en1) would be considered signilicanl 
where ex isling air qualily either has zero concentration of 

1 sulfur dioxide or stands al 78 111icrogra111s per cu hie meter, 
a detcrioralion of 15 micrograms per cubic .meter (the 
Class II increment) might well he considered insignilrcant 
where cxisling air quality stands al 50 micrograms per 
cubic meter. 

Other Wcalmc"cs of the EPA !'Ian 
While the above deficiencies in the EPA proposal arc 

the most serious, they arc not the only areas in which the 
proposed regulations fail lo satisfy the Clean Air Act. 

Under the proposed regulations, the head of any de
. partmcnl or agcncY or the United Slates Government 
·which administers fcdernlly-owncd land, including public 
\IOmain lands, or his designated representative, may 

. stymie any state's attempt lo rede"ignalc the hnd Class I 
(or Clnss II or IIJ). 11 In the event or disagreement be

. iween the federal land manager and the stale, the Execu
tive Olfa:c of the President will designate a classification 
for the area. This prol'ision seems lo fly in the face of the 
Clean Air Act's clear statement: 

that the prevention and control of air pollution at its 
source is the prin1ary responsibility of States and local 
governn1~nts. 18 

In light or the fact that ii is precisely in the sparsely set
tled states of the West and Alaska, where lhe United 
States Government owns a large percentage of the land, 
that n1any large, scenic pri::;tine air nrc"s exist, this provi
sion in the proposed rules is a s·igniricant one. Ft1rther, it 
is conceivable that, for exam11le, a sort-<:oal fired thermal 
generating plant located on fedcrnl lands redesignatecl by 
the Executive Office or the l'rc.siclent as Class Ill could 
prcvcni the rnaintcn<1ncc of Class I detcriorrilion incre
.menl levels on adjoining non-fcdcrnlly-owncd land. 

This latter situation would provide a direct parallel with 
. the facts in l/11ro11 Porlland C('llttnl Co. v. Dclmil." In that 
.. case, a ship operatii1g in· inters late co1n1ncrcc on the G rcat 
•Lakes was in full compliance \vith federal regulations 
governing.its boiler equipment and operations, and would 

, require structural nltcrations in order to con1ply \vith 
l)clroit's sn1okc cn1ission sl<1ndanls. Nonetheless, finding 

. ·that r11ainten:1ncc or nir quali!.v i" a rn:111cr or pcCu1!;1rly 
local concern, the ( '01111 held that the ship 111usl comply 
with the smoke standards. 

·. The federal rcgul;i!inns in !he Jl11ron J>orf/(lnd ('c'!l/C'lll 

c:isc h:1d been cnnctcd ror s:11'c!y, not :lirq11illily, purpose<.;. 
An even more apposite case 111ight thus he Niirida Lim<' 
and ;11 1ocado GroH'crs v. l'aul. 20 Iii th;1t case, the rclcvnnl 

, federal regulations were the United States Department of 
-----------.-- ----

17. 39 Fed. Reg. 31007 (Aug. 27, 1974). 

'18. 42 U.S.C. §1857(a)(3), ELR 41201. 

19. 362 U.S. 4·!0 (1959). 

20. ·373 U.S. 132 (1963). 
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Agriculture's standards of wholesomeness. California ex
cluded importation nr some avocados for railing lo meet 
stri~tcr state standards covering the sc1111c subject n1attcr 
and was upheld in its action by the Supreme Court. 

rinally, lo allow a l'edcrnl land manager lo deadlock the 
imposition by a state of significant deterioration i'imita
tions over an area, with the power to rc_solve the de;idlock 
vc_sted in a fcdernl 11ulhorily, amounts lo exclusive federal 
jurisdiction over the lane!. Article I, section 8, cl;msc 17 of 
the United Siate,s Constitution prnvides the only express 
authorily ror the exercise or exclusive jurisdiction over 
lands within states. Thal clause states, in part: , 

The Congress slwll have power ... To excrCisc exclusive 
Lcgisbtion in al! Cases wh;1tsocver ... over nil Places 
purchased by the Consent of the Legislature of the Stnte 
in which the Sc1111C shall be, for !he Erection of Fort.<.;, 
rvL1gazincs, Arsenals, dock~Yards, <ind other needful 
Bui!dinp.'i. . . · 

Under the Te~th l\n1e11d111ent lo the United Siatc.s Con
slitution, rc,r;;crVinH :ill prJ\vcrs no! cnun1cratcd lo the 

federal government to the states and the people, there 
can be no otj1er instances \vhcn there is exclusive fcder;il 
jurisdiction pver lands within states, and so this portion 

' or the rule presents constitutional problems. 
The olher side or this federal regulation coin is that the 

Administrator or ll1e EPA clearly could LLSe lhe slalulory 
directive that: he 

sh:ill cricoun1gc coopcr<1livc i'!CtiviliC.'l by the S!alc'l and 
local govcrnn1c11ts for lhc prevention and control nf air 
pollution: cnrour;1gc the enactrncnt nf inHnovcd ;ind, so 
far as practicable in the light or v:arying ·condilinns and 
needs, uniforn1 St;1te and loc:il l;1ws rcl;1ting to the pie· 
vcntion and control of nir pollution: and cncour;1gc the 
1nnking of <1grcc111c11!s ;ind con1pac!.s hctwccn Stnlcs for 
the prevention and control or nir pol!ution. 11 

in resolving jurisdictional disputc..i;; over nllocation of the 
dcteriorntioq increment along state boundaries. Many 
such disagreemc1'1ts could actually be created by the pro-' 
posed rcgulqtions in tl1a1 the deterioration allowed in a 
Class Ill arc~ designated by one stale and that allowed in a 
Class I area which the ncighlxiring slate may wish lo 
designate in the s<11nc nir<.;hcd rnay he n1utu;1l!y inconsis

. lenl. I lowcv~r. while noting that the "transport of' pollu
tant..; :icro<><l S!;1te lint>.<l \v;1<; ;1 rn;ijnr i<>s11e r;lic;cd hv !he 
slates v.1hich filed n1nirt1<l r11riae hi iL·ls in l.\'1r·11r1 < '/11h 1'. 
/111rkd.1/111111!," the l'l'A stales in its prcanrhle lo tire 
regulations, "it is 1101 tlJipropri:itc lo place \he 1\d111i11istra· 

'\or in the role of arl1itrntor in intcrsliltc disputes because 

21. 42 USC. 91857a fa), FLlt 412111. '/ 42 ll.S.C. ~IR57c-5 fal 
(?) (E), ELR 41206, requiring :di st:itc i111plc111cnt:itin11 nlan,;;; to 
contain ";1dcqu;1lc provisions for inlcn;ovcrn111cn1:d conpcra· 
tion, including rnensurco.; necc'isar_v tn in<;urc that c111is<>inn<; nf 
air pollut:111t<> fro1n stiurccs lnca!cd in ;n1y ;1ir qu1ll1ty rnntr(ll 
region will not intcrrcri.:: with !he at!ninrncnl or n1ainten;1ncc of 
stich prln1;1ry or .sccondcny st11ndard in any port1nn of such 
region ouLo:;idc of such state or in any nlhcr ;iir quality co11\rol 
region." 
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he \vuu!d hnvc no criteria on \vhich to bt1se his decisions." 
The EPA can and will provide technical assistance and 
make nndini;s of fnct; b·u1 if lhc differences cnnnol be 
resolved, relief should be sough! through lhc courls."" 

The author suggests, however, that the only criteria the. 
EPA Adrninistralor lacks lo perform the role of arbitrator 
are the social and economic fnctors which he lacks 
statutory authority to consider in any event. Al the same 
time. lhe statutory directive cited a hove that he "sira//en
couragc ... "gives him ample criteria on which lo base his· 
decisions.' 

The dale of the baseline above which no signiltcanl 
deterioration will be allowed presents another anomaly of 
the proposed regulations. The"'protccl and enhance" lan
guage has been in fcdernl law since I.he Air Quality Act of 
1967, although there existed only meager federal enforce
ment powers prior lo the enactment of the Clean Air Act 
of f970. It was in the 1970 Senate Report a~eompanying 
the bill that became the Clean Air Act that Judge Pratt 
found convinc·1ng evidence that in the re-passage of the 
"Protccl and .enhance" clause the policy of no signincant 

'deterioration became .the legislative intent." In Judge 
Prati's order in Sierra Club v. Ruckcls/raus in 1972, he 
directed the EPA Administrator to "disapprove any por
tion of any state plan which fails to effectively prevent 
the significant deterioration of ex1:<Jtin[!. nir quality in any 
porlinn of any statc,"14 (cn1phasis nddccO n1eaning, prcA 
sumahly, 1972. so that that date must be the latest candi
date from .which signiltcanl deterioration may, be com
puted. 

Tlie proposed EPA regulations, however, use as the 
baseline 1973 data lo which 11'LS been added the modeled 
contribution fron1 sources on \vhich construction began 
bdorc the effective dale of the regtrlations. EPA justiltcs 
this choice on three bases: that 1973 is the latest year for 
which complete data is available, and since data gets bet
ter every year, it is also lhemosl reliable data available; 
that extrapolation back lo a recent baseline by modeling 
techniques is n1ore easily done ror n recent date since 
which fewer pollution sources have localed than for a dis
tant, historical date~ and that· using an earlier elate would 
\Vork an unfairness upon sources \vhich have located in 
clc;tn nlr nrcns since the h;1scline d;i!{' 

·The first two argtrmcnt.s for :r I 'J7.l baseline arc based 
upon IL'cl111ical nnd :id111i11i'>trativc co11vcnil'llCe, ;ind Ji;ivc 

. no lq:al colm :rt all. J Jowevcr, i/ /<!1.1 (<>r later) 11ir11rwlilv 
('(111 /("(f.\'OllOh/y /Jt l'(//IO{('r/ ll'il/J (II/ ror/i('t /!(!Sf'/i11t 1

, i.C., if 110 

nc\V sources have /ocntcd lo en use dc!crioratio11 since the 
earlier baseline date, then ll1c.se argunrenls also have no 

. technical or ach11lnis1rativc n1cril. In o!hcr v.·onls, the con~ 
vcnicncc applied only in precisely those c<1scs where a 

22. 39 red. Keg. 31005 (Aug. 27, 1974). 

21 2 t:LIZ 20264. 

24. 2 ELR 20263. 

new source has changed the air quality from that existing 
when Judge Pratt's order was given. 

lhe third fairness argument is unconvincing bec:tuse 
it cuts both ways. If ii is unfair to impose a retroactive 
baseline whi\:h nrny rorcc a source which has lorntcd in a 
clean air area since th:rl liaseline date to clean up, is ii not 
equally unfair to rewilfd those "sooners" who rushed to 
clean nir areas c1rter Judge Prnlt's order hut before the 
regulations can1c out, g11in'1ng n con1pctitivc ndv1111t<igc 
over those who may wish to locale in those areas brier but 
cannot fit \vithin the <ll!rnvahle clelerior;1tion incrcn1enl? 
Jn fact, is there not a colorablccqual protection argument 
here which out\vcighs any due procc-;s considcr~1!ions? · 

llcyond these quc.stions, the proposed regulations c.s
tablish an incremcntnl deterioration that may be added to 
the baseline. so thal in a Class II area, liir instance, a 
moderate arnounl uf pollutants may be added lo the air 
shed beyond the 197.1-74 baseline, even if, due lo nell' 
sources, that 1973-7•1 baseline has been raised by several 
tirncs lhnt n1odcp1te lllllO~Hlt alX)VC air quality levels exist
ing in 1972. What logic is there in allowing further 
deterioration from levels existing in 1972 only because a 
nev.' large source nu1nagcd to get into the area bcfor~ 
1973-74 data were taken? 

Related to the quc.stion of the baseline date is the foct 
that the proposed regcrhtions, which arc cffo.:tuatcd 
through the ne\v source. revic\v pro~css, do not affect ne\Y 
sources \Vhich con1n1cncc construction \vii hin six n1onths 
of the effective date of the regulations. Thtts it is possible 
that, even with the baseline effectively tl1e level as of the 
date of prornulga!ion of the regulations, f:Pi\ '.s O\V!l a!
IO\vab!e incrcn1cnla! dctcriorntion n1ay have been ex
ceeded rn;:i.ny tin1cs o\'cr hcfore the first nc\~' source in the 
area is revic\vcd under thtl signiricant. deterioration cri
teria. 

The 1973 Arca Cl:rssilication Plan and the stillborn 
July, 1974 proposal In the governors both contained pro-

. visions requiring n1ajor new sources to conduct air quality 
monitoring in thc'1r vicinity. 'fhc cl<.tla rron1 such n1onilor- · 
ing was to be used both to assure th:rl the air quality was 
not dctcrion1ti11g, beyond the incrcrncnl allO\\•ed ror that 
area and to provide r!nta f'nr the prediction of \Vhcther a 
proposed Inter 1'1c\v snurcc could he cons I ructcd \vi thou! 
exceeding the ;11l<nv;thlc clc!criora!io11 incre111cnl. ·r11c 
111011i!oring req11i1"L'lfJ!'tll ha<.; hcc11 L'Xl·ised IHllll !he 
August, 1974 propos:tl. l'.l'A ltas now worroillcd it.sclr 
fully to prccon .... tructinn 111Ddcli11g techniques. ·r1iis \\'e;1k
nc-;s in the prc-"cnt r~T.ulalion is a technical, rather than a 
leg~!! one, but it is a serious \VCaknc.ss. ()if'/'usion rnodcling 
is a young science, and results derived fron1 it nrc subject 
to error of a high 111ap11i1udc. El'A asserts that "[d/;rla ob
lnincd frorn current cfillusion rnodeling techniques, \vhiJ.9 
!l2J_S.!}Lrcspgnding !o nctunl condition." in 11i·: an1hi~rll :lir, 
do provide ii cn11sislcnt :ind re prod uc1h!c. gurdc \vluc!i c;111 
be used in co1nparing the relative irnp11ct of u source.'' 2 ~ 
---·---·----·- ·-·- -·--· ··--·-----------
25. 39 fr<I. Rcr,. jl(Xl3 I Aug. 27, 1974). 
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Errors in the "''ults can be reduced somcwlrnt hy cnlibr:i
tion of the model ngainst n1casurcd dnta; however, 1,1.,1ith 
no monitoring requirement, such calibration is unlikely to 
occur or even be possible. Furthermore, Jik_e any model-

. ing technique, diffL1'ion modeling becomes much more · 
complex, difncull, and expensive the more variables are 
inlroduccd. The cumulntivc cffccls or rion-major sources 
·on the air qunlity of an area arc likely lo be simplified out 
'of a prc-conslruction r11odcl f'or a rn:ljor source. 

From the manpower standpoint or the state regulating 
'1gency, n1onitoring'dal(l provides sornc rcferenc~ nun1-
bers against which to compare what will probably be a 
bc1,vifclering docurnent subrnittcd when an applicant for a 
permit presents his difflcsion model "proving" that his 

-proposed source will not cause air pollution levels to ex
ceed the allowable dcteriorntion increment. After the 
source is constructed, monitoring data will afford the 
regulating agci1cy a method or knowing if the rrc-<:on
struction predict ion· was correct, if the a pplica n I is in com
pliance, and if there is any 11unuscd" incrcn1cnl lcfl The 
data collected from such monitoring stations, moreov_cr, 
can be useful to the agency for other air 1irograms. 

In two respects the new proposed regulations are ex
tremely solicitous of the interests oUossil fuel-fired steam 
electric power plants. In the first instance; as explained in 
the preamble to .the rules, EPA has eschewed the tcse of 
"modified source·: in favor or "cxp;rndcd source," defined 
as a 11sourcc \\1hich intcn.ds to incrc<.1sc producrion.through 
a nlajor cnpital expenditure." EP;\ st11tcs that this was to 
accommodate fuel-switching allowed under the l'ncrgy 
Supply and Environmental Coordination Act of 1974," 
\vhich EPA concedes \Vas not intended to resolve the sig
nificont deterioration issue, bu! which docs rencct a recent 

. expression of congressional in!cnt regarding priorities.. 
EPA is probably correct that, subject to the limitations 

, provided in the 1974 Act, Congress has determined that 
conservation or clean fuels achieved by fuel-switching 
takes precedence over .significant deterioration. 

The second accommodation to fossil f"ucl-fiml slcam 
electric power plants is less defensible. In the July, 1973, 
preamble," EPA explained (highly simplific<I here) that 
the new source performance standards for this type or 
source had been sci to corre-spond to the pcrformnncc.of 
the best control technology (slack scruhhcrs or 
clcctros!n!ic prccipiln!ors) Oil Ilic c1nissions rrorn the 

. wo1~1 J"ucl conditions (high .sulJ"ur coal). I lowcvcr, due to 
t!Jc nv:1ilt1bility <if' /o.\V sulfur fuel') in lll:lllY of the S\llllC 

areas \vhcrc the air is presently cleaner than the.national 
secondary stnndnrds1 thc.'ic nc\v snurcc pcrronnnncc stan
durds could be met without application or the best control 
technology, Nonetheless, the 1973 proposal contained a 
provision requiring the best a_vailablc conlrol technology 
which, when used in conjunction with the better fuels, 

26. P.L. 93-319, ELR 41231. 

27. 38 Fed. Reg. 18989 (July 16, 1973). 

!0-74 

would rc.sull in pcrfor111;11icc .sla.ndards appreciably higher 
than the nc\v source pcrf"of"rnancc ."l!nndards. 

The TCquiremcnl for best available control lcd1nology 
on such power plan ls in clean areas has been deleted from 
the most recent [iropo.sal. In El' A's words, "power planls 
woLllcl not be sul~iectcd to the special [be.st available con
trol technology! review hcca1tsc requiring such a review 
111ight arguably be ipconsistcn! \Vilh the Congressional in
tent or rcqwiring qalional .standards or performance fi\r 
·new sources. "~ll Congressional in.tent? Whatever haprnCd 
to "The purpme.s of this sulx:haptcr arc - (!)To protect 
and enhance the c1uality of the Nation's air resources 

, 
The Clear Air Act requires, by reference,'° that na

tional prim~ry anc[ secondary ambient air quality stan
dards be eslablished for a minimum of six pollutants: 
sulfur dioxide, particulate matter, carbon monoxiclc, hy
drocarbons, ritrogcn oxidc'5. and photochemical oxidants. 
(Photochemical oxidants arc mused by the action or 
sunlight on other pollutants. and :d1ould be adequately 
controlled by emissions standards controlling the am
bient air concentrations or the fir.st five pollutanls.) Judge 
Pratt's order required that the EPA Administrator ap
prove only Jhose slate implementation plans which do 
" ... not pennit significsnt deterioration of existing air 
_quality in any portion of any state where the existing air 
quality is bet lcr than onr or n1ore (!f the secondary standards 
promulgated by the Administrator."" (emphasis added) 
The presently proposed regulations control only .sulfur 
dioxide ancJ parlicul~1tc niatler, and are thus in putali\l'.c 
violation or lhe court order. 

In the 1973 Arca Classification Plan, best available con
trol technology was required for all pollutants for which 
secondary standards exist, although the Zone I and Zone 
ll increments applied only to .sulfur dioxide and particul
ate-.s. EPA in its laiC\SI regulation finds this be.st available 
control technology rcquircrncnt "inconsistcnt'

1 
\vith the 

Class l·ancl Class JI restriction to the two pollutnnts. El'A, 
docs not exp_lain wl1y it considers the requirement that 
new source-s apply l,c.st available control tcchnolcgy to all 
pol!utt1nts is inconsistent \Villi its regulations proposed for 
the express purpose of preventing significant dctcriora~ 
lion of air quality. lntc1cslingly, EPA continuc..s In u.sc the 
nrguinent lhHt !he rcguln1in11s require npplication of hc'\l 
11v<1ilahlc con!rol lcch11ol!l1'.Y. even !hough Ilic rc!'.lll:i!ions 
in fact no longer so rcqtlire, ns an nrgun1cn! :1g;lin.'il includ~ 
ing carbon 1nonoxidt..\ hydr()carhons, ;ind nitrogen oxide 
in the incrcn1cnts i1' its nrca classiric:.1!ions, 32 

The preamble m11kc.> two other arguments ag;iinst in· 

28 . .19 Fed. Re~. JllX15 (Aug. 27, 1974). 

29. 42 U.S.C. §1857('1) (I), ELR 41202. 

JQ. 42 lJ .S.C. § t 857c-4(a)( 1 )(;\), E LR 41205. 

31. 2 ELR 20263. 

32. 39 Fed. Reg. 310:16 (;lug. 27, 1974). 
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clusion of cnrbon 1n1)110xidc, hydrocarbo11s, anll 11itrogcn 
oxide in the clctcriorntion incrc111cnl, neither of \vhich is 

nearly as convincing ns the f"orrncr and ncnv invnlld argu
ment based on the deleted best available control lcch
nolog)' requirement. The nrst is that, since the prirnc 
source' of I his type of pollution is the autornobile, and new 
autornobilc c1nission controls ~ire drnsticnl!y reducing au· 
ton1obile crnissions, there \viii he no signirlcnn! dctcriora-. 

lion for lhc..se pollutants. and conditions may actually im
prove. If signincant deterioration for these pollutants is 
unlikely lo occur, however. whal harm rnn be caused by 
isSuing rcgult1linns setting, n dclcrinr;tlion incrcn1cnl 
which rnay not he exceeded? Furthermore, reductions or 
emissions al the source will result in reductions of pollu
lants in the an1bicnt air (inly if the nurnhcr of new sources 

docs not exceed the amount or per-source reduction. The 
EPA has published separate regulations concerning in
direct sourccs:3

:i parking lots, highv..·ays, airports, etc., in 
recognition of -this r:rct. While moderate residential and 
sn1al1 cor11r11crcial dcvclopn1c11t is not likely lo cnusc sig
riificant air pollution, n n1assivc .shopping center \\1ith its 
accon1panying parking lot where once there \vas only 

rangeland might well cause significant delcriorntion of the 
an1bicnt air for the '1auto1riotivC pollutnn!s" in that area ... 

The other argument EPA makes against inclusion or 
these pollutants is that there arc no iclenliliablc or noticea
ble effccls al concenlrntions below secondary standard 
lcvc!o..;. In 1naking thi.o..; point, EPA concedes that sutrur 
di1l\idc nnd 11 :111ic1i1:1lc...;; have aesthetic in1pact at levels 

hcl<iw the secondary slanchrds. If this latter is true, then 
in light of the Clean Air Act's dclinilion or "wclrarc"" 
thesccon.dary standard nHt}' have been pro111ulgntcd at an 
improper level for those 1110 pollutants. Regardless of .. 
aeslhetic or other effects, however. the decision in Sierra 
Club v. Rucke/shnus appears lo interpret the Clean Air 
Act to require that concentrations or any poll utan ls shall 
not be allowed lo rise si~nillcanlly where the existing 
levels are below the secondary standards: and lo st:rle that 
deterioration all the way lo the secondary sl:rndards is not 
significant appears to be ;:i transparent violation of the 
court order, and, by extension, the Clean Air Act. 

Not all change.) in lhc proposed regulations that have 
taken place since the original 1973 proposal have 
weakened them, however. The list of sources for which 
pre-construction rcvit'.\V io..; rcq11itcd lo dl'.tcnnine the 
effect on ambient air has been expanded rronr l(i lypc,s to 
19, ;idcling rue[ co11vcrsio11 p!;111!s, prin1:1ry ll'nd srnc!ters, 
nnd sintcring pl:tnts: /\!!he s:unc ti11\L'. hc)\vcvcr, unothcr 

rcquircn1cn1 thnt any source no! included in the original 
16 typc.'i \vliicll has a tntt1I nnnual potcnlinl.c111ission rate 
!'or nny or the !Ive nl<1jor scco11d;iry 'ilandnnl pollutants 
greater than 4,000 Ions was deleted. The deletion rclaliog 
to carbon n1onoxidc, hydrocarbons, nnd nitrogen oxides 

33. 39 Fed. Reg. 7270 rl seq. (Feb. 25, 1974) 

34. S.cc tcxl nccor11pnnying no!c 5, supra, 

i'\ in line \villt !he gcncrnl decision, discussed nhovc, lo ig~ 
nnre these pollut:rnls. The deletion of the requirement 
with regard lo non-listed sources emitting greater than 
4,000 Ions per year of sulfur dioxide or parliculales was 
"because thc·rcquiren1cnt ~cncrally is supernuous.""I\ The 
only time the provision would have come into effect, 
however, would have been when it was specifically non- " 
superfluous, so it is a 1nallcr of open conjcclurc \vhy EPA 
did nol leave the provision in the latest proposal. 

Finally, as a purely pnlitic:d and prnctical mailer, the 
proposed rcgulntions suck st;ilc ilir pollution control ngcn
cics in1o n n1nclstro11~. Ir :1 sl:llc should dco..;irc 10 rcdc.o..;ig-
nntc any area C'!nss I or rcf'usc..to rcclcsign:itc an ;1rca (~lass 1 

:; 

Ill when requested to do so, the air pollution control agen-
cy is going to be ca.st :rs the villain which unreasonably in
sists on absurdly pure :rir al the cos! of goods, services, 
and the American Way. 

It is hurd to in1<1ginc nny regulation wl1ich doc,s not 
have some ripple effects. of course, and pollution control 
regulations perhaps have n1orc than n1ost. ()n this issue, 

however, EPA has told the stalc.s it won't stand behind 
·them. As any county planning official can rcstil\', nothing 
i110an1cs the passions rnorc thoin dn\\ving lines on a rnap, 

·.and yet the proposed rcgulc1tions require dn\\ving lines on 
a map if the stale ripes not wish to settle !'or a uniform 
Class II clcsigmrlion. (Further, the Fl';\ Administrator 
has specillcally soliciled "rnmmcnls on the dcsir"bilily of 
increasing tile level nr the (J;1ss II incrc.111cnts pro

rosed.1'3fl Will he reject co111n1cnts on the dcsir<1bility of 
decreasing the level of the C:l:iss II incrc111ents, one \von
dcrs ') · 

Once the line<; arcdr;i\V!l, tile agency n1ust defend thcn1 
al al least one public hearing in the area alTccted. Thal 
\von't be easy, since in the n1ajority of Cl\SCS, !lie decision 
lo draw the line right here instead or" little over !here, or 
n1aybc in the other direction, \viii have been an arbitrary 
one. Once the arcn.is rcdcsignalcd, another po!itic;il ques
tion has been created: h<nv f;1r \Vithin a Clnss 111nrca111ust 

a sourcC locate so as not to violate the :iir at the border of a 
Class II or Class I area' This once arbitrnry line suddenly 
take') nn grc;1t in1portnncc as people !~tkc sides 011 the 
question of buffer zopc,'> to prutccl the border areas. ()nee· 
the O\Vncr or operator or ;1 proposed new source applies 
for n pern1it, the h:1lllc li11l'.S \Viii fnrn1 ag:iin on ;1t lcw.;t 
/'our dillcrc11l l'ronl'>. \Vil! the llC\V source ca11·.;c 1l1c 
dclcrion11ion incrc111cnl lo he cxccl'dt..:d in its o\v11 :1rca? 
\Vi!l it cause the incrcr11c11l 1o !Jc cxccl.'dcd in ii lll~i1d1hor~ 

. ing area or a riu111crk11lly lower class? Sllould lhe imme<.'i· .. 
' " 

35. 39 Fed. l(cg JllXIJ (i\u~. 27, 1974). In !he proposed rcgula· 
lions of 1973, Ille Ad1ni11islr1llnr nn!cd Iha! the sixteen catcgo· 
rics of sources nccounl for appro:dn1;1tcly JO percent or the par
ticult1lc 111atlcr and 75 percent <,>f' th~ sulfur dioxide cn:ittcd into 
Ilic atn1osphcr~ c:1ch rc11r n:ii1011\v1dc, ;ind account for csscn· 
tia!ly all of thc~c pollUliillls crniltcd in clean areas. 38 ::ed. Hcg, 
18989 (Jul)' 16, 19))). 

36. 39 feel. ltag. 31lXl2 (i\ug. 27, 1974). 
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ate area lo be affected by the proposed new source he 
rcdcsigrrntcd to a numerically higher class? Should the en· 
lire area in Which the .new source will be located be 
rcdesignatccl? Later. as each Clas.~ I or Class II area 
reaches its deterioration ceiling, there is certain to be pres· 
sure to rcclcsignate upward, or to start nibbling away al 
the edges by rcclrawing the boundary lines. Almost all of 
these political problems arc caused by having differential 
clclcrioralion incrcrncnts nssigncJ to gcographicn! areas, 
combined with the unlimited power to rcdcsignatc the 

. areas. Do we need regulations which create problems for 
us like this? 

.A Suggested Allcrnatil'c 
EPA has complained llrnt commcnlalors on their pro

posed signincanl deterioration regulations constantly cri
ticize their conceptual base, but don't gel down lo the nil
ly gritty of proposing specinc regtilations. which will 
work. The·author has sent a copy of' this article lo EPA 
within the called-for comment period (which cmlccl Sep
tember 26, 1974), accompanied hy a specific regulation 
which he drafted. The regulation is not printed here, but . 
rests upon the following conceptual bases: 

First, the like the EPA proposal, 1/1c mechanism estab
lishes increments tn be added to baseline air quality rather 
than setting ahsolute ceiling;; for areas irrespective of 
bascli ne air quality. This concept may appear al nrsl blush 
to be a givCn, deriving rroni the tern1 "significant 
deterioration." The stntUtory language, IH)\vcvcr, is not 
"significant deterioration" bul rnthcf "protect and 
c11ha11cc" (cr11phf1.sis nddccl). ·rbcrc is therefore no rcc1son 
\\'hY so-<.:allcd significant deterioration regulations could 
not establish absolute pollutanl ceiling levels (tertiary 
stand<>rcls?) and require air quality cleaner than baseline. 

While the El'/\ proposed regulations arc rrarncd in 
terms of baselinc-plus-incrernenl, the environmental, 
social, 3.nci econon1ic ends f~PA proclain1s arc achicvtlblc 
thereby would be much belier accomplished by the lerli
my standard approach. Cnrnpme EPA's remarks in the 
preface lo the pro1fosed regulations: 

ll is in1port01nl to recognize thal the nrca classifications do 
not necessarily in1ply current tiir qu<11ity levels or current 
land use patterns ... C.1:1.ss !II could he applied to a cur
rently pristine ;iren, and Cb.'i.'i I could be npplicd lo ;i le.~s 
clean area ... Are;1.i;; sbn11!d be con'iidcrcd l'or rc-dcsig11;1-
tinn ao.; Cl:1'i'i I i11 c11<>t''i whc1c !lie lnc;1!in11 of' any pollut
ing indU.'>!ry wilhin the :irc:i is i11con'i\s!cnt ·will1 currcnl 
or planned U<.;C.'i /'or the ;irl\l .. , hcc<tl!sc it i-; one of cxccp
lionnl sccnk or rccrcalion;il v;duc or is ccologic11l!y frn
gilc., .31 

The author recalls the smog alerts in Yosemite Na
tional Park or a f'cw years li:ick and wonders ir any 
baselinc-plus-incrc1ncnt rcgulntions \Vault! nccornplish 
the ends \Vliich l~P1\ envisions !heir regulations \vi!I 
allow. Cleanup o/' exceptionally scenic or ecologically f'rn· 

37. 39 Fed. Reg. 31004 (Aug. 27, 1974). 
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g\lc nrc<\S can Ix~ nchiCvcd by specific c111issions rcgula
. lions, h(,wcvcr,aR nnd significnn! de!criorntion rules 11rc 

more dcfensihle ir lirnitcc/ lo b:iseline-plLLs-incrcmerit 
lh:in ir q tertian' sl:rnd:ird appro:ich is u.scd. 

Secrrn~r. the dclcriornlion increment is variable. As 
noted in the discussion of major weaknesses of the EPA 
proposal, Class I-sized incrcn1cn!s nu1y be an accurate 
rc0cclion of \Vhnl significnnt cictcrioration nic11ns in 
111n11y tlc;in 11ir nrcns, hu! in the shor! run \\1ou!d he ex
tremely rc.'1rictjvc or commercial development. To apply 
it to cv6ry arc;1 \vhcrc the concc11tr;11ions of' one or 111orc 
pollutants arc below the secondary standards would 
create a far n1orc drnstic,rcsult than 11ny Congress could 
have contcn1p!ntcd in passing the Clean Air AcL 

Third, the clclcrioration increment is innnitely variable,. 
rather than having two or three cliscrcle steps, and the size 
is automatically determined, rather than being subject lo 
political c/ecis'1ops. The innnitc variability feature avoids 
the problems with the differential between allowable in
crc111cnts existing at borders, \Vhich arc discussed nbovc. 

ThC auton1atic npp!iculion feature c1voids the kind of po
litical difficui'tic.s ror air pollution control agencies 
ascribccl lo the El' A rcdesignation process. 

Fourth, the size or the allowable deterioration incre· 
rncnt is auloma/ically clctcrmincd by baseline air quality .. 
1·1ic incrcrncnt could just c1s easily be a function of any 
other independent !'actor, but the statutory authority pro
bably exists only if the factor is inlirnately related to air 
quality. /11 its preamble to the regulations, EPA alludt" to 
the NRDC l'lari, developed by Richard Ayres, where tl1e 
fndepcndcnt v~1rinb!c of \-vhich the incrcrncnt is a function 

is. population density. 
Fifth, the autlior's proposal ;tSsurnes that the purpose 

of the "protect nnd cilhance" subscctioq is to protect l\\'O 

values above ntl1crs: one is to guard ngainst the possibility 
of as-yet-unknown low level effects the pollutants may 
have as concentrations <Ipproach the secondary standnrd 
levels; the other is to preserve forever the truly pristine 
areas \Vhcrc on £1 clear d;1y you can sec forever, and every 
day when the sun shines is clear. Accordingly, the 
author's proposnl is for nn allo\vablc deterioration incrc· 
n1cnt at zero \vhcn baseline air po!lu!inn conccnlr;1!ions 
arc zero, incrcnsing grndu;illy n.~ 11 function of higher 
h;isclinc nir pollpliOll, l'C;iking ;it il lllOdCf:llC Jcv/21 Of' 
baseline pol!t11i(/I), 11ic11 dropping sh:trply ;t'l !lie h:1"iclinc 
:lir quality nppn1i1chc." tlll' second;1ry stnnda1d. '!'!Jc sug
gc<.;!cd !'orrnul;i!in11 or s11r1l :i ru11clio11 clefi11c,'\ !he sii•.nifl· 
cant delerion1ti11n i11rre111cn! as-the lesser or one third of 
the b:iselinc poll111anl concentration or one ha//'o/'.the di/'
fcrence between the baseline level and the secondary 
standurcl. 

Sixth, nn single permit is allowed to :ii locale more than 
one half of tj1e remaining deterioration increment. 

38. Sec, e.g. Orco1l11's \\'ildcrnci;s, ltcc1c111ion<il. St'c.ni.c, Arca 
l{ulc'), ()rcgon /\(ln1ini<;lr11tivc Rufe..;;, C~ll~1ptcr J~Q, ()1v1s1on l, 
Sulxlivision J, EU( 491XJI, al sections IJ-015 and IJ-020. 
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111ca."iurcd nt any poin! greater than one rnilc fro111 the 
source to which the permit is grnnted. Five yc:irs or more 
after a source locates in an area, it may apply for a permit 
to be allocated one half of the then-remaining deteriora
tion increment. 

Seventh, computation of the baseline levels nnd pre
dicted emissions impact ure lo be accomplished using 
dnln nicasurcd over a year's tirnc prior ro (he application 
for a permit and by diffusion modeling. 
· Eighth, the burden of proof is placed upon every appli
cnnl who rnusl obtain nny air pollu!inn pcrrnit to show 
that he can comply with the regulations. 

Ninth, permit tees are required lo continuously monitor 

Ille cffC~ts of !heir l'lllis.'iion-; on ;1111hicnl :iirqu;dily, 
Tenth, best available control technology is required in 

all rnses. 
In three mo~ths, the Clean Air Act will celcbrnlc its 

fourth· birthday, F<ir n1ore than half of those four years, 
EPA li<ll been under a court order lo promulgate regula
tions lo cffectu:1lc the Act's "protect and enhance" sub
section. Thal Ef'A is nrrarcntly on the verge of f'1nally 
acting is wclcon1c llC\V."l. l'he /\n1crican people, hnVv·cvcr, 
deserve regulations which co111ply with the Clean Air Act 
amJ the court order, and those we have yet lo sec from 
EPA. 

, 

I.'•'· ·rl ,. 

•II oli\• t'i,ll.:tl< ,, 
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Clivus Multrum USA 
14A Eliot Street 
Cambridge, Massachusetts 02138 
617. 491 • 5821 

Item 01 Container, without 
midsection 
Dimensions ± I" Do Not Scale Dwg. 
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Proper installation of the Multrum is critical to its proper funtionin_&. 

This is especially true with respect to the vent, as the draft, like that in a 

chimney flue, depends on a rather delic<1te balance in the relationship between 

differences of air pressure, heat and height. Therefore, FOLLOW THESE IN~TRUCTION5 

CAREFULLY. If for someresson you are not able to achieve any of the recommended 

standards (such as the proper height of the vent pipe, etc.), contact us and 

we can help work out compensatory arrangements. 

Receiving the Multrum 

The container will arrive with the upper, lower (and middle, if you ordered 

one) sections fastened together by a few bolts for convenience in shipping. 

Two 16" (inside diameter) tube connectors with flanges and one vent outlet 

saddle come automatically with every model. Other parts which you may have 

ordered are listed separately. 
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Foundation Preparation 

The foundation must be designed to support the bottom of the contain~r 

along its entire length at the proper angle. It may consist of wooden pbnkin:" 

and frame,. concrete,. sand, concrete blocks, or the ground itself if the cunL:ii:1Lr 

is set into a partial excavation. (See Figures 1,2, and 3) . 
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Fotmdation Preparation (cont.) 

If for some reason the container must be set in an excavation which is 

deeper than 21 11 (32" with mid-section), it will be necessary to build a concrete· 

form in order to protect the air-intake point from ground water as well as From 

. any blockage by the earth. (See Figure 4). 

'<?, 
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Working drawings for a wooden cradle for installation on grade ·are avail ;ih 1 ,. 

on request. 

Some provision should be made in the construction of the foundation to 

support the container against a tendency to slide forward, especially as it 

gets heavier. Be sure that there are no rough or sharp edges in the foundation 

material which might puncture the container. 

-}-



Establishing the Proper Angle of Inclination 

The proper angle of inclination can be established by satisfying one 

{or all, depending on location) of three criteria: 

a) the line of the floor of the container should form a 30° angle 

with level ground if the container is set on, or partially in, 

level ground. 

b) the uppermost wall of the lower section of the container should he plumb. 

c) if the Multrum is sitting on top of a level grade, the heel of tlw 

container should be 3'9" above the grade. 

See Figure 5. 

, 
/ 



Installation 

1. Cutting the holes for the tubes and vent ~: 

Once the position of the container has been established with respect to 

angle of inclination, location of the garbage and toilet inlet points, and having 

taken into account the appropriate angle of the vent, the holes for these three 

openings may be cut in the top section of the container. Openings in the floor 

for the toilet stool and garbage inlet point should have been prepated in advanc~ 

with the whole container temporarily in place so that their exact centers can he 

transferred to the top of the container by means of a plumb bob. 

Care must be taken when establishing the outline of the tube connector 

flange on the surface of the upper half of the container to ensure that these 

connectors will be vertical. Note that the tubes form an ellyptical sha~, 

not a circle. (See Figure 6). 

The hole for the vent pipe must also be established and cut at this point 

since there may not be enough room to do so once the whole container is permanently 

in place and bolted together. If there will be room, this can be done later. 



The top of the container may be removed from the bottom for convenience 

in cutting the holes once thelr outlines have been established. 

2. Insulation 

The bottom of the container should be insulated with some materia1 that will 

riot compact under the weight of the container (blue urethane pad is suitable). 

In especially cold climates or in an unheated basement it would be wise to inst1l;1tv 

the sides of the tank as well. 

The bottom section of the container may now be set permanently in place on till· 

foundation. 

3. Preparing the earth and peat bed 

a) Earth barrier: in order to prevent undecomposed materinl from l11rnhl ing 

into the sto-rage chamber from the garbage chamber i.n the first yl'ar or LW{'. i l 

:tec.essary to tightly pack- a bank of soil against the hottom edge ...,,f tl.L· '. ,,,•v; 

partition. (See Figure 7). 

On the garbage chamber side of this partition, this earth bank should be built 

up above the point at which the lower air ducts are connected to the partition. 

This is essential .. 



b) Peat: spread a 6" layer of peat moss along the bottom of the upper 

2 chambers of the container. The purpose of this is to absorb the large 

quantities of liquid in the urine and garbage during the first years when there 

will be insufficient absorbant organic matter to do this. This is essential. 

c) Soil: spread a 2-3" layer of topsoil or humus on top of the peat. 

The purpose of this is to innoculate the container with a ready supply of th., 

microorganisms. It is not essential., but it will ensure a quick start up of 

the decomposition process. 

4. Att'aching the upper and lower sections 

First coat the seam (along the bolt holes) of the lower half of the 

container with some kind of water-tight, airtight sealant (e.g., neoprene gasket, 

plumber's stainless putty, caulking compound, etc.). 

'Then place the top of the container (or the mid-section if you have one) 

on the bottom. The bolts should be self-aligning due to the lip on the seam 

of the bottom section. 

The sections may then be bolted together, tightening the screws just enough 

to ensure an airtight seal. 

-J-

The upper and lower parts of the two partitions separating the interior 

chambers must at this point also be joined. The four bolts for the upper partition 

can be affixed through the windows in the sides of the container; those for the 

lower partition can be put in place through the hatch in the storage chamber. 

S. Attaching the tube connectors and vent outlet saddle 

This may be done either before the top and bottom sections of the containC"r 

are bolted together, or after, depending on convenience. Some sort of ~a:n] ant 

must also be used. along with bolts to attach these connector parts to the container. 



6. Attaching the tubes to the tube connectors 

The outside diameter of the tubes must be 16" in order to fit snugly in the 

tube connectors. These tubes will rest on the bolts protruding through the 

inside surface of the tube connectors. If the tubes have been purchased from 

Clivus Hultrum USA, they will be fiberglass, so an air-tight seal can h<: .1chievrd 

by fiberglass roving or mat painted with resin at the outside seam. If any otl,,·r 

type of tube is used, be sure in advance that the fiberglass tube connectors can 

be joined to the tubes with a material that will form a bond with bot~l. 

7. The Vent 

The vent outlet saddle may be attached at any point along the hump which runs 

across the top of the container at its highest point. The same sealant used for 

the seams and flanges should be used here along with bolts. 

If the vent is installed properly, it will op_e_rate entirely with "n.otur.ol dr;ifL. 

Rules for instal\ }ng the vent: 

a) it should be straight and as nearly vertical as possible. 

b) unavoidable turns should be made by slow curves rather than sharp angles. 

c) the vent pipe (not provided by CH) should have a smooth interior surface 

and should not be a good conductor of heat and cold. 

d) the vent opening above the roof should be a minimum of 18 feet above the 

container. 

e) the vent opening should be at least 3 feet above the peak of the roof. 

If there are trees or buildings interfering with cross winds, it should be 

higher. 

f) the vent pipe should be insulated at all points which are not always warm 

inside or outside the building. 

g) the vent p;ipe must be at least 6 inches inside diameter. (The vent snddl" 

provided with each unit has a diameter of 6"). 
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If these rules cannot all be followed, it may be necessary to install a small 

fan at the top of the vent j_n order to maintain the draft. This can be done at 

any time after the Multpum is installed if it is found that due to inadequate 

can taken, there are odors coming from garbage or toilet openings. 

·Toilet stool, garbage lid and ventilator 

1. Toilet stool: the model provided by CM is designed so that it can simply 

rest on the floor of the bathroom. It has a lip at its base which protrudes hdnc' 

the floor level and into the 16" tube which should protrude 1/4 to 1/2" abov" 

the floor at its top. (See Figure 8). 

2. Garbage lid assembly: this consists of four parts: the ring (this can sit 

on top of the tube; the outside diameter is larger than the 16" tube, the inside 

diameter is the size of the collar, approximately 12"); collar (this piece fits 

through the ring and into the tube. It has a lip which extends over the counter); 

bowl (this may or may not be used. It sits inside the collar and, having a lip 

around half of its perimeter which extends over the edge of the collar, can he 

swivelled so that its contents may be dumped after they liavt· col lc•ct:t•d); 1 id 

(this is to be used with or without the bowl). See Figure 9. 
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3. Ventilator: this piece is designed to help increase the draft. It fits into 

the top opening of the vent pipe. (See Figure 10). 



V/hcn Thonias Crappcr lnvcntcd tl1e 
first proclicai flush toilet buck in tbs 
1S7Cs, he \l/ns hnilcd fa1· and v1idc as o. 
r;:rcnt s.:tv1or of the environn1cnt. 1'hanl{S 
t.o Crappcr1 the s1r1cll of hurnan \vastcs 
hc.c..:~n to dis.'\ppcJr fron1 the streets nncl 
infectious disc;iscs dcclinccl sharply. 
Convc:n:cnt i1;door plu.n1bing finally be· 
came n rc'1lity. 

A. hnndrcd ycai'S later, though, thu 
\'l[\tc.c toilet is net looking so good. Envl· 
.i"UJ,H.iLu(~1~ 0.1·J;_j~ii0.C:r.s li/,-1\~ 5,::,0 ~~J.0 fv~::i cf 
1ni.xing 01;0 ·pJrt lnnn::i.n \Vastcs \1.'ilh 8!J 
prirts of pure \'.'atcr to n1::i.ke se\VGEC. Bil· 
lions of go.llor:s of thn~ noxious fluid arc 
cin1rncd out every day, a.Ii because r.'e 
arc so profiig0tc in our use of v:o.ter to 
diiutc toilet \vastcs. 

SC\Vngc !s truly a problen1 fluid. In 
addition to llu1nan \Vastes, it contnins 
sucJ1 ccntan1in::i.nts ns industrial chc1:1i· 
cal::: nnd t~1e high-pov1ered cleaners 
poun:d <lo\Vn the drain by house\vivcs . 
.-.Che n1uc:-\. lhat gets to the se:.vago treat .. 
n1ent nlant is loaded \vith toxic eien1cnts 
of 1niny types, including son1e. heavy 
n1c1a1s like lead and mercury. 

lJnfortu::atciy, even the n1ost 1noden1 
nnd e:-:pcnsi 1;e p1ants arc not able to 
sop::;xatc con1pletcly u11 the con1_r:oncnts 
of ~iJ'.\'.:l.gc. \1latcr relr.;o.scd into strean1s 
is sUil hig(1 in nitrogcr. and phosphates .. 
/ind tne: sludge fs inixccl \'/ith heavy 
n1eta15 f'.nd ot118r el ... "!ments that cc:n con· 
ta1nin~to soils unless precautions are 
taken. 

Re~1izL1g r:ll tl1osc prcblen1s, environ· 
:::ncntalisis are no\v go!ng back to the 
Cr::i.w:ng to::lrd to try to dcvclrip cntin~1y 
nc\'/ s~1sLcn1s ~or l\aridling ln;n1;-nl r;ostcs. 
Seine con1p:-:nI·~s ~1 cc acivocntin:;-; chc:n1i~ 
c~l toilo;ts !iin1ilzir to those on ~irplzincs. 
They use oniy tiny n1nounts of v;atcr. 
Ot1:(rs ~ire '.'.'Orldng on toi1c:ts t1H1t incin~ 
c~·a.tc \vJstcs into ash. 

G}le cf t!1c n1or.t pron1lsing. r.o\V sys· 
tcn1s \l.'.:'IS (_;.::':c-JopcrJ t:i S\vC~)cn ~;e/or;.11 

:ie~1r.s a~~o, ;:.:~d is no\'/ in \Vldc LIS.:! there 
fer v.ne-11.ic,;: l:orncs. Cu1ictl the Clivus, !t 
is an cr.c!..:;;::;.:;J fibcrz1ass chnrnbor \\i'11ich 
receives bvU1 table scraps and humr:n 

J.\ v.·11a-~ ,, '• 
., \ ' J . ' 
-'-'- -

Dy l~OJ3ERT RODllLE 

~T:::i:stes .. The <:hon1bcr js insl<!Hcd in the 
b;:i:scrr.ent und h~s tv,·o l:otc!1cs - oi:c ln 
the kitchen and the other in tho bath
roon1. 

0Vastcs put into ttc CliV'JS con;post 
gradu::i.lly, ni~d after sL~ n1coths. ti. s::ue, 
odoricss hun1us is s::ovcic<l 011t QnrJ used 
for fertilizer. TI:n S\VC\lish Dc1-,artrr:.ci1t 
of lien1th has glvcn·its r.ta1np o~f r1pprov
al to the systen1, saying thn.t it c:·c:-ttcs 
110 hc.'.l.lth hazards. 1'hr:rc is no sn1cil fn .. 
:;~~!c !h~ !•::::~~:;cJ t:~~.:::~c c.:: !:;~~!:::;..:~ 
vent systcrn creates a do1,v1H!raft \'lhCi<.N 
ever one of the hatches is opened. 

TI1c S\vcdcs use Clivus systein toilets 
n1ainly in farrns an<l vacation hon1cs~ 
v111ctc .a hoo~'i:up to Sff\Yagc lines v;ould 

be in1possible. 1101scver, cxp::111ded sys· 
tciris 8.bic to h.:indln the \vastes prcduccd 
by apart1ncnt houses arc no\'l under 
c1cvelvprncnt. The. Cl\v~is syfltcr.1 is not 
yet nv;;\l;1ble in tl:.e Ui•\Lcd S~uu:s, bnt ~t 
p;_·ob;:i.bly \Vill be sold soor; v;i1e~·c i.x: .. ~nc ... 
i;~g codes and otJ;cr rBbJUl;:-i.t:cr:s ,(1Gl't11;.t. 

The best f~3.turi.:: <Jf the Cii';u::; ls t~·1at 
it rc,turn3 1n:n1.J.n \v~·.::.·:e to th:J scii, ""';11(.:h 
is \'if:e:rc it bcloi;gs. \ 7alu;:il;le rni;:.::.;.·,;ls, 
tr.'.icc elcrnonts nrd hun1us arc rcn10\1cc1 
fr0n1 topsuii by c~··I:? prod\;cUon und 
rni:st be returned us orgnnlc tcrtiliz( ;- if 
fcr~i1;~;:' ls to to n1i1l:-.:a~;.cd. ~;n:i11:; "G::: 
posli.12," of SC:\v.:igc i;1 rlvors or tho oz:c~a 
is dcst11Jctlvc to the long-tcrrD hcnith of 
our Inna. 

Soil is also C\ naturnl purifying n1ecH· · 

un1 for manurB of all K"incJs. Soil or.can~ 
!s;i1!:> r2j)idly ;:;J. tr '<1/Gtk ccti';crtin;:; the 
ri11t::cnts in \'/~s:cs into !onns Ii;;tt .can 
t::2 nscd by plants. l)!sc~1.se organisins 
riJ.'~ also !..;illcd e.vcntually in U1c soil cnvi~ 
1·on;}1ent. 

Problen1s aris,; only 'iv11cn hurnnn 
\VD..stos ri.rc ~ppliccl to the. sojl bc:iorc 
t:;in0 con1postccl. Sprcncling ra\•1 ''ulght 
soi]>! on the kr;1d is cxtrcnic1y UIJsnniU:n:· 
y, ar.<.1 lc::..ds to prohlcn1s \Vith intestinal 
ri'.1.Y~<::lti:s nnrl rnr.r, .... <;r·rirn1" 11i~P><l.;:P.<:::: 0 

Dut oui- rcvuision ag;-iinst that. p;_·ac~ 
ticc has allo-.vcd us to pJo.cc r.oo stron3 n. 
r;~llance on ti:c \Vatcr·dilutivn. toi1cc and 
the (/sanitary" scv:crs to v1hich it is con· 
rrccted. \Ve no\v sec that those extcnsiv:) 
r:.etv1orks of pipes are not tl;c ultin1ate 
:::J1uU0n to hurno.n \Vastc problcn·1s~ Sc'.''" 
;:;rs nlcrcly trans;.1ort that offensii.'c sluif 
tn a place v:he:re o.'11y pJ.rily sncccssful 
c.iforts cBn l.JC' n1adc to unscrarnb1c. the 
v;e:ird n1ixturc vie: have crerr~ed. 

The panic reaction that accon1panics 
suggestions thi:lt huinan \Vnstes be 
::~pre~~a on the lnnd is incon1pru;·1ensible 

~\.o son1n scientists v:cr!-\in.'1 on ccolo0i<::al 
S8\VJ.ge systcn1s. They point out ti1at 
r.1uch ru\v :::c'.1/Jgu is pcured Into riYcrs, 
L'1J~cs ri.nd the ocean v:ilh Oiily o.n occr:.v 
Bionn1 puO:ic outcry. But ri. suggestion ior 
recycling ctJr,;postcd \1:astes to tile soll, 
\'l!~cr;,;: it \'.'ilI be: ncutrnlized ouick;v, it: 
grcc-~ed ~.i.·ith fro\vns. ... • 

There arc n1any nppro::,ch8S that can 
be used to recycle organic. \vastcs~ an}l 
tii1c:1 al! fo.ctor.s o.rc considered ti1ey c~ 
tn fJ1· .safer th2n the present s:;stcrn of 
co;:tr~tllzcd, '.'/~tcr-borne: s2v1n:;e. 13ut 
i/1~7 ri_:ct.:ire !hcit the \Vater closet r::ot be 
too\•Jd On us the J~\st \Vord in indoor 
~1!u:·11t!r.;j. 

iir;~~gi;~C!tiGn Cc2sn't ir .. 1rt eit:1cr. 1\n .. 
cii:c~· S'.vc.c::;s:1 cc:-:~pJDY, 1~::>BE··Elcclro· 
r,r.:::.::ul·.tl\ is n:~;.::n~ a toilet th;'.'it freezes 
'.'Jastt:s tiic il;s~ar:t ti1cy ~re (~Cpositc.d ln 
a plastic b.:.z. Th-3 pa.:kJ.gc is then 
p!ci~cd up nnd deposited in a spcciill 
CO))'H)OsLlng unit.. 

Chlc.J£,O 7rJbunn Syndic-at!:! 



Public Health Approvals 

status at Hay 10, 197 5 

Since the Nultrum was introduced into the United States in July 1974, units 
have noi;v been installed in nineteen states and three Canadian provinces, (see 
list below). In the upper New England States approval has been general (Haine), 
or easily obtained ·under state codes (Vennont, New Hampshi.re); and in these 
states approximately 40% of U.S. Hultrum sales have been made. 

Outside of New England, public health acceptance has not been sought in any 
fonnal manner by Clivus Hultrum. Generally, those states have approved single 
installations, for experime11tal purposes, and in most cases only one f<fultrurn 
has been installed. 

The company nov1 has over seventy local distributors located in 27 states, a 
majority of whom either already have installed demonstration units, or wil.l 
soon do so. It is expected that with demonstrator/experimental units widely 
dispersed throughout the states and Canadian provinces, the company will he 
better able to seek and obtain public health approvals. 

The Nultrum is now under study at Washington University, St. Louis (Center for 
the Biology of Natural Systems), at San Dimas California (US Department of 
Agriculture, Forest Service), at Danby, Vermont and Laconia , New Hampshire, 
(Forest Service also). At St. Louis, experimental units are being subjected 
to tests of performance, stack gas sampling and analysis, and eventually, 
che1nical analysis of compost material. The three U.S. Forest Service locations 
are testing 1'lt1ltrums under operational condit-ions in public facilities. Test 
results are expected in late summer 1975 from St. Louis, and in late fall 1975 
from the U.S. Forest Service. 

To date, Nultrums have been installed in the following states and provinces: 

Maine 
Vermont 
New Hampsl1ire 
Connecticut 
New York 
Pennsylvania 
Ohio 

CLl\IUS MULTaUMUSA,IHC. 
14A E~IOT snnT 
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Virginia 
Arkansas 
Mississippi 
North Carolina 
lfinnesota 
Wisconsin 
Indiana 

Colorado 
Hontana 
California 
Oregon 
Washington 
British Columbia 
Quebec 
Manitoba 



Price list I Order Form 

Clivus Multrum USA 
14A Eliot Street 
Cambridge, Massachusetts 02138 
617. 491 • 5821 

Fill out in duplicate, send both copies to 
Clivus Hultrum USA Inc, 14A Eliot Street, 
Ca;<Jbridge, Ha. 02138. A signed copy will 
be returned to you when order is accepted. 

Item No. 

01 

05 

06 

02 

03 

04 

11 

15 

17 

12 

14 

20 
22 
23 

41 
42 

25 

26 

30 

Description of Item 

Small container without mid-section 
necessary nuts and bolts included 
Small container i:;vith one mid-section 
necessary nuts and bolts 
Small container i;vith two mid-sections 
necessary nuts and bolts 

Large container tvithout mid-section 
necessary nuts and bolts included 
Large container with one mid-section 
necessary nuts and bolts included 
Large container 1Hith ti:;vo mid-sections 
necessary nuts and bolts included 
Toilet Stool, solid hard wood, 12-sided, 
polyethylene liner, seat and cover 
Toilet Stool, Rectangular, hard wood 
exterior, polyethylene li11er and seat, 
solid birch seat cover 
Toilet liner, polyethylene (separate) 

Simple Garbage Lid Assembly (polyethylene 
bowl and cover) 
Garbage Lid Assembly with stainless steel 
cover. Suitable for installation into 
top of kitchen cabinet 

Tubes for garbage and toilet chambers 
and ventilation system 

length 3', inside dimneter 16" 
length 5', inside diameter 10 1/2 " 
length 5', inside dimneter 6" 

Tube connector for 10 1/2" tube 
Tube connector for 16" tube 

Elbow for 611 vent tube, 15° degrees 
with item 1123 ) 
Elbow for 611 vent tube, 30° " 
with item 1/23 ) 

Ventilator 

(fits 

(fits 

Price 

$ 975.00 

1075.00 

1175.00 

1300.00 

1400.00 

1500.00 

97.00 

118.00 
10.00 

49.00 

75.00 

24,00 
27.00 
15 .00 

12. 00 
12.00 

12.00 

12.00 

46.00 

Number of Items 
that I om ordering 

Effective June 20,1975. Subject to chon()<' without notice. 
Terms of sole. $ 400.00 deposit with order, net prior to shipment. Prices ore F.OB. Manchester,N.H. Containers 
are shipped by common carrier, ports by United Parcel Service or common carrier. 



PURCHASE ORDER AGREEMENT 

Thank you for your order for the purchase of a Clivus Hultrum home waste 
disposal system. This is intended to state our understanding with you 
concerning the arrangements for the purchase of this unit. 

(1) We agree to ship to you one complete Clivus Multrum as listed by you 
on the order form (over) provided for you to complete. The costs of Instal
lation, additional materials or attachments, or of freight charges, is not 
included. 

(2) The prices are FOB Manchester, New Hampshire, with all freight costs 
to be borne by you, As a convenience, v1e i;;vill make arrangements for the 
shipping unless you request otherwise. 

(3) A deposit of $1100. 00 is due when the order for the unit is 
balance of the purchase price will be payable prior to shipping. 
you a11 invoice. 

placed. The 
We will send 

(4) You understand that governmental approvals may be required under your 
local health, plumbing or building codes. We can make no warranty or repre
sentation that such approvals can be obtained. Hoi;,7ever, i;;ve will use our best 
efforts to aid you in obtaining such approvals by providing technical infor
mation. 

""(5) Although this unit has been successfully used and tested in Sweden for 
many years, only a fetv are yet in operation in this country, and no guarantee 

_of product performance can be provided. However, i;;ve do agree to work i;;vith 
you in helping to resolve any technical or other problems which might arise. 

If you agree to the conditions of purchase as expressed above, please sign the 
enclosed copy in the space below and return it together with your deposit. 
When signed by you and accepted by an officer of Clivus Nultrum USA, this 
becomes a contract. We will return a copy to you when signed by us. 

Purchaser 

Accepted: _________________________ Date:-----------

For Clivus Hultrum USA 

Please do not ship my order earlier than ________ " 197 5, 

nor later than __________ l 97 5. 

The shipment should be freighted to: ________________________ _ 

Purch~ser' s Signature: --------------------------
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PETITION TO AMEND REGULATION 35-000 

(VEHICLE NOISE EMISSIONS) 

AS ADOPTED JULY 19, 1975 

before the 

ENVIRONMENTAL QUALITY COMMISSION 

STATE OF OREGON 

AUGUST 22, 1975 

by the 

FREIGHTLINER CORPORATION 

PORTLAND, OREGON 

RAY W. MURPHY 
DIRECTOR 
RESEARCH AND DEVELOPMENT 



REQUEST FOR AMENDMENT TO PETITION 

Before beginning my presentation, I would like to point out that 
there is a typographi ca 1 error on page 4, 1 i ne 3, of our petition. 

The Oregon Revised Statute cited should be ORS 467.010, not 

ORS 471.010. I request that the petition be amended by interlineation 
of the proper citation. 



Freightliner Corporation, a Portland based firm, founded some 
27 years ago, is a manufacturer of heavy duty highway trucks 
and truck tractors. Since many of the vehicles we manufacture 
are operated in the state of Oregon, they are subject to 
regulation by the DEQ. In my remarks this morning, I would like 
to cover very briefly the following items discussed in our 
petition: 

Current DEQ Noise Regulations for Heavy Duty Trucks 

Changes in the regulations for which Freightliner 
is petitioning 

Reasons for the petition 



CURRENT REGULATIONS 

f'byING T~sT AT 50 FEET 
(3) MPH URIVE-BY TEST) 

(NEW VEHICLES) 

YEH I CLE TYPE 

TRUCK Atjl) BUS AS DEF! NED 
UNDER OKS 481.030 !IND 
481.035 

STATIONARY TEST AT 25 FEET OR GREATER 
(VEHICLES IN USE) 

YEHIC! E TYPE 

TRUCK /IND BUS AS DEF! NED 
UNDER ORS 481. 030 /IND . 
481.035 

f'bDEL YEAR 

BEFORE 1976 
1976 - 1978 
AFTER. 1978 

Mi'lx!MUM 
NorsE LEVEL, DBCA) 

86 
~· 

~MUM No!SEL, DB(A) 

94 
91 
88 

flbVING TEST AT 50 FEET OR GREATER AT VEHICLE SPEED 
(VEHICLES IN USE) 

l/eHC! E TYPE 

TRUCK 8f:ll) \3US AS DEF! NED 
UNDER OKS 481.030 /IND 
481.035 

f'bDEL YEAR 

~g7gR~ f ~~§ 
AFTER l978 

~SMUM NoISE ~VEL oB(A) 
_ MPH REATER THAN 

OR LESS 35 MPH 



FREI G HT LINE.R'S PETIT I 0 N 

VEHICLE TYPE 

TRUCK AND BUS AS DEFINED 
UNDER ORS 481.030 AND 
481.035 

f'b~ING T&ST AT 50 FEET 
(3) MPH URIVE-BY TEST) 

(NEW VEHICLES) 

f'hDEL YEAR 

STATIONARY TEST AT 25 FEET OR GREATER 
(VEHICLES IN USE) 

VEHICLE TYPE 

.TRUCK lltlD ~us AS DEFINED 
U~OER OKS 481.030 AND 
48Z.035 

t1JDEL YEAR 

~~~~~~ALL 
#!;iii. ~72 

Mi\x1MUM 
NoisEJ.ivEL. DB(A) 

I 

.. Mi\xIMUM 
NoisE LEvn. DB<A) · 

~ 
t1JVING TEST AT 50 FEET OR GREATER ~T VEHICLE SPEED 

(VEHICLES IN USE) 

VEHICLE TYPE 

TRUCK ~ BUS AS DEFINED 
8Wi~~3~ 481,030 AND 

~bnEL YEAR 

~MJM NOISE ~YEL DB(A) 
~PH REATER THAN 

OR LESS 35 MPH 



R E A S 0 N S F 0 R PETITION 

1. REDUCING ALLOWABLE NOISE EMISSION LEVELS BELOW THOSE PROPOSED IN THIS 
PETITION WILL HAVE NO APPRECIABLE EFFECT ON THE OVERALL NOISE HEARD 
BY THE PUBLIC. 

2. THE INCREASED INITIAL COST AND THE INCREASED COST OF OPERATING A 
VEHICLE MEETING THE REGULATIONS IS DISPROPORTIONATE TO ANY PUBLIC 
BENEFIT. 

3. SINCE IMPACT ON THE NOISE THE PUBLIC HEARS IS NEGLIBLE, THE INCREASED 
COST WITHOUT A CORRESPONDING INCREASE IN PRODUCTIVITY IS CLEARLY 
INFLATIONARY. 

4. SINCE INITIAL ADOPTION OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
REGULATIONS, THE ENVIRON MENTAL PROTECTION AGENCY UNDER THE PROVIS IONS 
OF THE NOISE CONTROL ACT OF 1972 HAS 

a) ESTABLISHED REGULATIONS FOR VEHICLES IN-USE WHICH ARE EFFECTIVE 
OCTOBER 15, 1975 AND WHICH WILL PRE-EMPT THE MORE STRINGENT 
DEQ REGULATIONS SCHEDULED FOR 1976 AND LATER. 

b) PROPOSED REGULATIONS FOR NEW VEHICLES WHICH WOULD ALSO PRE-EMPT 
DEQ REGULATIOl~S. 

5. THE EFFECT OF AN AGGRESSIVE ENFORCEMENT PROGRAM FOR CURRENT DEQ 
REGULATIONS HAS NOT BEEN ADEQUATELY CONSIDERED AND, IF DEVELOPED AND 
IMPLEMENTED, WOULD ACCOMPLISH THE OBJECTIVES OF THE NOISE ABATEMENT 
PROGRAM AT A LOWER COST. 
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l.osT CARGO REvENUE 

THE ADDED WEIGHT OF NOISE CONTROL EQUIPMENT DECREASES 
ALLO/'IABLE PAYLOAD 

WEIGHT IS INCREASED BY UP TO 285 LBS, 

tENERAL FREIGHT - $1.95 PER LB, PER MILLION MILES 

UP TO $69 PER YEAR PER TRUCK 

BULK CclMMODITIES- $12,50 PER LB, PER MILLION MILES 

UP TO $445 PER YEAR PER TRUCK 



INCREASED INITIAL COST FOR NOISE CONTROL EQUIPMENT 

COST 
FREIGHTLINER ENGINE/VEHICLE CONFIGURATION INCREASE 

MOST POPULAR ENGINE/VEHICLE 30% OF PRODUCTION 

2ND MOST POPULAR 26% OF PRODUCTION 

3RD MOST POPULAR l 5% OF PRODUCTION 

COMPOSITE AVERAGE COST INCREASE PER VEHICLE 

ANNUAL CAPITAL COST TO OREGON BUYERS 
FOR FREIGHTLINER TRUCKS 

$580 

568 

743 

$458 

BASED UPON REGISTRATION OF 872 NEW FREIGHTLINERS IN 1974, 

ON AN AVERAGE COMPOSITE COST INCREASE OF $458, AN ADDITIONAL 

$399,376 WILL BE PAID FOR FREIGHTLINER TRUCKS FOR COMPLIANCE 

WITH THE D.E.Q's 83 DB(A) NOISE LIMIT. 

ANNUAL CAPITAL COST TO OREGON BUYERS 
FOR ALL HEAVY DUTY TRUCKS 

BASED UPON REGISTRATION OF 6,725 HEAVY DUTY TRUCKS IN OREGON 

IN 1974, AND AN AVERAGE CAPITAL COST INCREASE OF $458 PER TRUCK, 

AN ADDITIONAL $3,080,050 WILL BE PAID ANNUALLY BY OREGON TRUCK 

BUYERS AND ULTIMATELY THE PUBLIC FOR COMPLIANCE WITH THE D.E.Q. 's 

83 DB(A) NOISE LIMIT. 



FEDERAL REGULATIONS 

VEHICLES IN UsE 

~r~Bis OCTOBER J5, 1975 

STATIONARY RUN-UP 
lDLE-f1rix-lDLE 

.. MrixIMUM .NorsE LE'1k' 50 r· 35 MPH OR LESS OVE 3 MPH 

86 DB(A) 

88 nB(A) @ 50 FT, 

PROPPS~ EPA REGULATIONS 
FOR NEW VEHICLES* 

EFFECTIVE DATE 

*NOTE: THESE PROPOSED REGULATIONS HAYE BEEN THE SUBJECT OF 
CONSIDERABLE WRITTEN AND ORAL COMl'1ENTS AND ARE 
CURRENTLY UNDER REVIEW BY EPA. . 



FEDERAL PRE-EMPTION 

In the past, we have supported noise control regulations based 
upon both the level and time frame of the state of California. 
These regulations have been used as a model by the state of Oregon. 

Now, however, the Federal Environmental Protection Agency has 
established noise emission standards for vehicles in-use by interstate 

motor carriers and has also proposed noise standards for new motor 
vehicles. The noise emissions of in-use vehicles having a gross 
combination weight rating in excess of 10,000 lbs. operated by motor 
carriers engaged in interstate commerce will, on October 15, 1975, be 

regulated by Federal Environmental Protection Agency Noise Emission 
Standard Part 202 of Title 40 of the Code of Federal Regulations. 

Under Section 18(c) (1) of the Noise Control Act of 1972, the federal 
noise emission standards will pre-empt those of the states and their 
political subdivisions. After the effective date of the federal 

regulations, no state or political subdivision thereof may adopt or 
enforce any noise emission standard unless it is identical to the 
federal standard. 

The E.P.A. regulations for in-use vehicles engaged in interstate commerce 
specifies a noise level of 86 dB(A) at 50 feet for 35 mph or less and 

90 dB(A) for speeds greater than 35 mph. These are the same levels we 
. seek, for in-use trucks, in our petition. It hardly seems reasonable 

for the state of Oregon to penalize truckers engaged in intrastate 

commerce to lower noise emission levels than those engaged in interstate 
commerce. This anomaly is corrected by our petition. 

We are further concerned that the Oregon 83 dB (A) noise level at 50 feet 
.for 1976 model year trucks will result in Oregon having a substantially 
lower noise level requirement than most of the other states, as federal 



E.P.A. standards for new vehicles are not apt to be enacted by 
then because of serious deficiencies in their original proposal. 
This could result in the residents of the state of Oregon paying 

more for nearly everything they purchase to offset increased 
shipping costs as the truck operators must obtain an increase in 
freight rates to comply with the 83 dB(A) noise level. 

ENFORCEMENT 

Unless an effective program is implemented to enforce noise emission 
standards, we will continue to be faced with public pressure to have 
unrealistically stringent standards. Without strong local enforce
ment, there is continued public clamor for lower limits to solve the 
problem, while the vehicles most complained about already violate 
existing regulations. 

An effective statewide enforcement program (utilizing existing personnel 
in the D.E.Q., Permits Section of the State Highway Division, and/or 
the State Highway Patrol) at the level we are petitioning for will 

drastically reduce the public complaints about truck noise without 
imposing undue economic penalty on the motor carrier or the public. 

CONCLUSION 

In summary, we believe that environmental improvement is possible, 

at lower total cost, by enforcement of petitioned-for noise levels. 
In view of the marginal difference in sound levels impacting the public, 
we believe the cost to the residents of Oregon for noise standards 
lower than those for which we have petitioned are grossly out of 
proportion to the benefits. We do not believe that we the people of 
Oregon can afford to squander our resources to achieve a benefit that 
will be barely perceived, if at all, since it is the people of Oregon 
who will ultimately have to pay for it. This pitfall is avoided at 

the sound levels we recommend, levels which we believe will provide 
for optimum public benefit. 



Department of Environmental Quality 
1234 SW Morrison Street 
Portland, OR 97205 

August 14, 1975: For Immediate Release 

Morton Spence 
229-5327 

! 

Changes in subsurface sewage regulations, a policy for handling logs in 

Oregon waters, and proposed adoption of rules to prevent "significant deteriora-

tion" of air quality are among items to be considered by the Environmental 

Quality Commission (EQC) at its meeting in Portland Friday, Aug. 22. 

The meeting will be held in room 602 of the Multnomah County courthouse, 

1021 SW 4th Ave. beginning at 9 a.m. 

The EQC will consider revisions and additions to administrative rules.,0on 

subsurface sewage and alternative on-site sewage disposal systems. The changes 

·are based on recommendations of a Citizens Task Force on Subsurface Sewage, 

proposals made during statewide public hearings, and mandates by the 1975 

Oregon legislature. 

The proposed permanent rules would regulate experimental alternative 

systems including non-water carried waste disposal systems, and provide for 

regional differenceG and variance procedures. 

The EQC will consider a proposed policy on log handling and storage in 

Oregon waters which would guide the Department of En~ironmental Quality (DEQ) 

and the timber industry to solutions of water quality problems related to such 

practices. DEQ permits to timber operations using waterways for log handling 

would specify procedures to protect water quality on a case-by-case basis. 

A proposal for adoption of a temporary state rule to provide protection 

-- more --
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of air quality against "significant deterioration" will be c~nsidered. Air 

quality control provisions in the federal Clean Air Act give special protection 

to areas which have especially high air quality. 

Adoption of the Oregon rule would make possible delegation of authority 

by EPA to DEQ for administration of the significant deterioration prevention 

program. The program includes review of proposed new air contaminant sources 

such as industrial construction -- or expansion -- in relation to significant 

deterioration of air quality in presently clean air areas, 

At a public hearing scheduled for 11 a.m., the EQC will hear testimony on 

proposed amendments to the civil penalty rules relating to noise standards. 

The amendments would allow the DEQ director to assess fines ranging from $10 

to $500 for noise violations. The penalties would apply to violation of 

standards for new and used motor vehicles and for commercial and industrial 

noise sources, and to refusals to comply with the standards. 

Other items on the EQC agenda: 

-- A petition protesting Oregon noise standards for deisel vehicles of 

1976 and subsequent model years. 

-- Adoption of rules setting standards for performance of new stationary 

air contaminant sources, and emissions standards for hazardous air contaminants. 

-- A request by Union Oil Co. to continue until Dec. 1, 1975, its variance 

from limitations on the sulfur content of residual fuel oils, 

-- Authorization for a public hearing on proposed regulations for the 

management of hazardous wastes. 

-- A status report from the Metropolitan Service District on state loan 

requirements for regional solid waste management plans in the Portland area, 

-- 30 --



}!r. Joe u. Picl1a.r<ls, 1~sq, 
Cllairmau, J::nvironwentel Quality 

C ommi m !l i cm 
777 High S trc0t 
P.O. Box 10747 
Eugene, Oregon 97401 

Dear Mr, Ricllar 

July 17, 1975 

I an. sorry that I was not al.>10. i:1> get to the July 10 
Ll,)C F.oeting in time to comn1ent on tho propo.uid rules 
for varianc®s from the suLsuri'aco sewage rules. Be
cau>!le l b'1lieva that the varianco rules adopted at 
that m~eting are very poorly draJ:ted and need t.o be 
thoroughly reworked, ! am encour11ged that they were 
11.dopfi4td only as a temporary rule .. 

liurin9 ttic 1975 legislative ai:;,sllJ.on, SB 34, gra.ntin<J 
variance muthority on subsurface sewage regulations 
waa one of the most hotly debated envie;onmental bills. 
rt waa the only l!l!giol11.tive issun on which the or:c has 
ever taken a position oppo'lli te to that of DEQ. Becaua'l! 
th® chairmau of the Ways o. /}.ia.'l!i committee threatened 
to hold up D~Q 's budget until SB 34 wan passed, DE(.! 
acceptil'd and lobbied for a bill which could only cause 
i.t future proble11is, we believed, 

'.('he OLC opposed SB 34 primarily becaulie it provided a 
v..ihicle for turning over vari11nct: authority to county 
governments, who prior to 197 3 e~•tablished such a bad 
record in managing i:rnptic tank !iiE'rmi ta that the legis
lature >Jaw fit to give the entire•. program to DI:Q. We 
felt Bl> 34 111hould be opposed bec11use1 

- ' 
l) '.!ho regular DEQ suLsur!'acE1 sewage rules are 

highly ol;j0cti ve "dt'.sign standards• of what a subsurface 
system should look like. Vari ant~1s, on the other hand, 
are g<1:nerally grantEJd on antic:ipntod "perf'orrn.ance• 
atan<.lards, \•'hici1 are inevit.ably e ul>jective. !'ia feel that 
there ill too much discretion invc1lved in judging com
pliance witil subjective perforruimco ntan.Jards to allow 
non-DJ::Q personnel to be variance officers. In any event, 
having non-n::::o peraonnel gra.nti.n~1 variances from DEQ 
rules would bei ano.malous ancl unp:recedent:od. 
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2) •r·i11:i j udg'*ment about which counties ara capable of fairly 
ad11iinisiterinq a variance program ia also darigl!irou11 ly aubjecti ve. 
Obviously, DiSQ will not want to gi vs this authority to every county, 
because it will not. trunt every county to l."3 reisistant to the 
pol.i ti cal pr<11ssures of those who want septi.::i tank perroi ts, and it 
will not J;Je ablo to give countieil a program which can be $lHily 
monitoreu ty DE\J poraormel. Under present ::iLQ subsurface sewa9e .. ·~.:.• .. ·',··.·.'.'\.······. 
rules, monitoring i11 relatively easy (despite the recent Jackson· · , .... , 
County exa.l!IJ?lll!) lie cause Lll:i:Q personnel can almply check the ccn.mty.;;'.;:, 
i1uiued permita agninrat the objective stan.;la.rcts Bet out in the DEQ 
rulo:;;. uowever, in the case of varianci;is qxanted on subjective 
ground11>, OEQ ptlllrsonnal would have no ..ia:~y objective test by which 
to measure county perfon~ance. 'i.'herefor•~, l)!'.\.•'11 ctachiion whether 
t:.o grant a Colmty a var;IJtll!tto program would dep.end. pri1<1arily on 
whether it. ''truateu" .f'ror H: could not oxpei~t to guarantee t:h<il,,,, .; 
succ1111u1 of the proqrani through its monitoring. Making auch ·· · 
subjective discriminations between counties ie politically extrell\4i!lY 
difficult, anJ wo feared that if v&ril'l.llce p•>wer is given, to on"' ' · 
county, it will I.lo given to all, · ' 

In reply to tiiese arguments, !lBQ said to tho legilll lature that1 

l) 'l'h0 vnrianco ia tandards would not t•e 1.11.1l:ljecti ve performance 
standards l:iui;; would be as close to ol>jectiv11 de11i9n standards as,, · 
possible. r>oth Director cannon and Legislahive Liaison Germond :.. · 
aaid that th0 DLQ staff regardell the drawin•1 up of tight but ,, 
workable variance standards as a "challenge.• · · · 

2) 'l'he DJ;;Q would not need to disorirnina1;e between counties, 
because the 1;1;0 would retain control over the county variance 
offic:ar and the contracts with tha PZC would be written under 
very stri1:1~ent criteria. 

'l'he temporary rulen do not fulfill these plodges of the department • 
• 

J.n the new rules are Fir111t, the criteria for a varionoe set out 
entirely subjectivf!! porformance standards. 
only to find to allow a variance that1 

The variance officer need 

l) 'l'ne suJ:Jsurfaca 1.1e1H1ge disponal systen will function in a 
satisfactory n:anncir so as not. to create a public health hazard, 
or to cause water pollution1 and 

w 2) Special phymical conclitions exist whlch render .strict ' 
,,~ompliance unreasonable, b,urdensome or !mprrn::t.ical • .., ·.··. 

·.'.,, <'.'-'· 
,.,, 

'' ' 
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~nose criteria are bnrely mora than n repittition of the language 
of SlJ J4, In addition, the rules set no limitations whatsoever 
on the uiscretion···c,l'--£lill--vaxTancii-o!"!IceF·:-The varuhc0 officer 
ccnilTqri.U!t.-iiny-viiriiinceregii.ri:l.Ios'ii-oi'EKe physical lii'il.i tat.ions 
of the 11 i te. '.thurc are in oiJser:ice no vari an cm criteria lrnyond the 
vague !iitanciards quoted al.iove. 1'aragrapll IV of the temporary rules 
r!llf~rs to •viu:iance C:ri teria, ~ but these liltandards are only a · 
re11tatemt1nt of the conditicms under which 1' variance would be.· 
required. If they are mear.t to be criteria, the D'E;Q .l.s saying , · , . 
cis11entially, "You may have a variance if ycu need a variance.• 
Some other limitation on the discretion of the varilll!lclfil officer 
is surely needed. 

Second, b;;iyond being informed of wtio the. ccunty proposes to name 
as variimce officor, DLIJ would lave no aop11rllnt control over a 
county variance program under the new rules. It is not clear 
whethor D£Q could removo the county variance officer and most im
portantly, whether the county contract romainn in force if the· 
variance officer is replaced. It is essential if the pra-1973 
situation is to be avoided that county lev<i!l personnel be insulated 
from. the preill'lures of the! political process. Yet the rule a co not 
require DLQ approval before removal of a varianc~ officer, It 
appoars that unc1'1!r the t!i:mporary rules onct'l a county gets approval 
of its variance program it will continue until expiration of the 
contract. · 

'l'llird, no critEiria for county variances hav-e been spelled out in 
accordamrn with Section 5 of SB 34, t•o prc:.visionm for inspections 
aniJ monitoring by DJ::'.J have b<~•:m tr.ad~. rt appe11ra that once a 
county gets approval of its variance progra.n, it will be operating 
totally independently of DEQ monitoring or control. It was fear 
of this condition that led Stato Senator '.tony Hceker, the principal 
proponent of su · 34i to advise against granting counties variance 
authority und<ilr the bill, lilVen though tha pet1mr for i.JEQ to grant 
th.at author! ty i11 in the bill, 

Aside from not 1urnwering these or.1..,yinal prcil:.>lems with the variance 
process, the tcmporarj: rules present othnr di fficultiea. 

Under Paragraph V, it is very unclear whett:.er 11 variance officer is 
to be a GEO employc. These mandatory var.I.a.nee officers under 
Section 3 of SU 34 w.1re never tiipoken of 1rn nnything but DEQ orn
ployes u.uring the legis latura, in contrast with the Section 5 
county variancu officers, whose contracts a1re a discretionary act 
of the Departir.tint. We bavo outlined above the problems we soe .l.n 
having variance officers who are not in some direct relationship 
with DUQ, 
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R1aa~l!iia provision for consumer disclllo;iure is made. The publio 
has come to rely on D:.:;Q to make sure that i::1!italle<l septic tank system: 
will work. dow that there are to be two classes of DEQ septeo 
tank permits··-re9ulai: and variance---the hom•obuilder should have 
an obligation to report to the home buyer that the permit was granted 
under the looser variance standards. 

Finally, the rules do not detail in any way the nature of the 
relationship !Jet.ween the department and the COWlty operating 11. 

variance program. What r.:icords must be submitted to DEQ? !low 
are disputes under tho contract to be r'.lspl•red? At the very 
lea.st, contracts with counties should have ':.O be approved by the 
commission, and tb() variance criteria un<ler which countiea are 
supposod to operate pursuant to section 5 o;: the act should be 
approved by the commission. · · 

'l'hank you for your consideration of this rnal;ter. I will be out 
of town until the last week of August; if you wish to discuss this 
matter before then, plea.so contact Larry Wi:Lliams, OEC Executive 
Director. 

Very truly yours, 

Roy He1runingway 
Legislative Director 

cc1 Loron Kramer 
'£ony Beeker 

fill: alh 

bee: Jackie Hallock 

,.·-, 



OTTO .J. FRDHNMAYER 

W. V, DEATHEf~AGE 

STUART E. FOSTER 

WILLIAM 13. PURDY 

DOUGLAS P. CUSHJNG 

.JAMES L. SUTHERLAND 

FRDHNMAYER & DEATHERAGE 
ATTORNEYS AT LAW 

P. 0, SOX 1726 • 39 SOUTH CENTRAL 

MED!CDRD, DREUON 97501 

August 1, 1975 

TELEPHONE 

A/C 503 773•B42S 

State of Oregon 
DcPARTMENT Of ENVIRONMENTAL QUALITY 

[ffi~@~O\Y/~[D) 
AUG 5 1975 ~ 

Environmental Quality C~muission 
State of Oregon 
2637 s. w. Water Street 
Portland, Oregon 

Gentlemen: 

QFEICE OF 1HE DIRECTOR 

This office represents Faydrex, Inc. which has substantial 
holdings of land within the state of Oregon. 

On behalf of Faydrex, Inc .• we hereby request that the period 
of time in which to file for construction permits on prior 
approvals be extended until September 1, 1976. Said period, which 
is scheduled to c>xpire on September 1, 1975, is not adequate 
due to the fact that the application procedures of the 
DEQ on prior approvals and the DEQ's contracting agencies 
are not being handled in an expeditious manner. In addition 
the DEQ has challenged a nunber of permits issued pursuant to 
your regulations on prior approvals and the issue as to 
what are valid prior approvals should be resolved before 
our client, Faydrex, and other property owners pay the 
non--refundable fee required on applications for perrni ts 
issued pursuant to your regulations on prior approvals. 

SEP :jmc 

cc: 
cc: 
cc: 

Governor Hobert Straub 
Loren .!-Cran·ter 
1Torr.\u.n Levor1son 

Yours very truly, 

~~rO ///:'--, '-~ 
Stuart E, Foster 

;JC,,"-~'JiG s;_:;Gw0e ·J:)S11i..:ZdU2. 

,\{ti\r,u9 ti3 Jn~rnr,o)ivn3 lo ,lq')G 



RONALD L. BRYANT 
WALTER I. EDMONDS, JR. 

. KEITH L. ERICKSON 
DAVID M . .JAQUA 

August 14, 1975 

Mr. Loren Kramer 
Director 

BRYANT, EDMONDS & ERICKSON 
ATTORNEYS AT LAW 

1388 WEST EVERGREEN AVENUE 

P. 0. BOX 457 

flEDMONO. OREGON 97756 

TELEPHONE [so::iJ 548-2151 

Department of Environmental 
Quality 

1234 S. W. Morrison Street 
Portland, OR 97205 

CUNNING{. BR£W5TER 
19:0:5-19[,5 

COPENHAVCR, LARKIN~' BRYANT 
1965-1969 

State of Oregon 
DEPARTMENT Of ENVIRONMEIHAl QU/.l.ITY 

[IB ID: @ ill ~ w ill [ID 
AUG 1 ll 1915 

Re: Prior approval of septic tank and drain field 

Dear Bud: 

This letter is to confirm our conversation of Monday, August 
11, 197 5, j li'' which I said I would write to you and advise 
you with regard to our position on tl1e septic tank and drain 
field depth requirements and the termination of the prior 
approvals. I will try to cover each of the n1atters separately 
and as follows: 

1. Drain Field. D_':'Ilth RequiTemellts: The current 
temporary rules~s--runcrcrsfirna diem-, -p·r·ov.lde that drain 
fields being installed must meet the following criteria; 
(1) be 18 inches belo1~ the surface of the ground, and (2) 
be 4 feet from the hottom of the drain field line to water 
table. A consideration has been given that has allowed a 
drain field to be placed at surface level with a 4 foot 
depth to a11 aquafer (an impenetrable subsurface) and there
afteT, tl1e top of the drain field to be covered with 18 inches 
of soil in accordance with tho drawings contained in the 
temporary rules. 

We l1uve been advised that this provision of having the drain 
field at surface level and coveri11g it with 18 inches of soil 
applies only to those levels where it is 4 feet to an aquafer 
and not 4 feet to a water table. It seems to me that if this 
rule would apply under those circumstances, it should also be 
aplicd to those areas where it is only 4 feet from the top of 
the surface to the water table. 
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I see no difference in placing the drain field at surface level 
with 4 feet to the water table below, and then covering it with 
18 inches of soil, than placing the drain field 18 inches below 
the surface with 4 feet below that to the water table. It seems 
to me that if covering is allowed in one case, it should also be 
allowed in the other case, and as a practical matter no difference 
actually results since, in either case, the drain field is 4 feet 
above the water table, and that is the apparent goal of the 
Department. 

2. Prior Approvals: In regard to prior approvals, it 
is my under s tandingtl1a t a rr--pr ior approvals will terminate on 
September 1, 1975, and that up until September 1, 1975, every 
lot and every subdivision which had a prior approval could go in 
and apply for a septic tank and drain field permit which would 
then be granted because of that prior approval. Of course, the 
septic tank and drain field would tl1en have to be installed prior 
to September 1, 1976. 

There seems to be very little difference between everyone going 
in prior to September 1st, and obtaining the permits for septlc 
tank and drain fields, as opposed to allowi11g those same people 
who have lot by lot approvals to ho able· to apply at any .. time 
in the future~. As a matter of fact, it would. appear to ·me· that 
more dmnage would be done if everyone.with prior approvals did 
apply for the septic tank permits prior to September 1st. I 
think that the problen1s that would be created by such action are 
easy to see and could result in real problems. 

I think an equitable solution would be that every purchaser of 
a lot which had prior approval at the tirne of their purchase 
would be entitled to l1ave that prior approval recognized at any 
tirne they wished to apply for it, and that any subdivision that 
had a lot by lot check and approval, or purchase of subdivisions 
totally with those lot by lot approvals on them also be allowed 
to continue with those approvals. There is a real constitutional 
issue involved in the; terminating of an approval to put in a sc;p
tic tank and drain field which was relied upon by the person pur
chasing the property. I really belic;ve that there are thousands 
of people who are in that exact position, and that, without question, 
there would be litigation over this issue because of the damage 
done to a purchaser who bought with an approval only to discover 
when he gets ready to build on the property that tl1e prior approval 
had been taken away. 

With regard to prior approvals, and I speak of prior approvals 
only on lots which have been purchased by individuals with tho 
understanding and reliance that the septic tank and drain fields 
could be installed on tlwt lot, and tho so subdivisions with a 
lot by lot approval for septic tank end drain field, should be 
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continued in effect past September 1, 1975, without reservation. 
Those committments were made, people relied upon them, and ii: 
seems to me to be an inequitable position to place those people 
in to declare that the prior approvals are rescinded. 

Witl1 regard to controls and checks by the Department of Enviro11-
mental Quality, I think tl1e termination of blanket approvals and 
the institution of the new rules for all futurd approval of septic 
tank and drain fields will accomplish the desired results of the 
Commission. 

3. Immediate Action: I believe that the prior approval 
issue is such a basic const-:ltutional and legal right that further 
consideration by the Comml.ssion is necessary. To make it effective 
September 1, 1975 liithout that consideration and study, a11d only 
upon the advise and recommendation of planners who do not recog-· 
nizc the legal issue involved would be a mistake. In order for 
the Commission to be able to fairly consider the permanent contin
uation of the prior approvals, they need to remove the termination 
of prior approvals effective SeptembAr 1, 1975, permanently, or 
in the alternative, delay that action for a period of one year 
in order that all tho consequences can be considered in this vital
ly crucial issue. 

If I can be of any further assistance to you, or supply you with 
further information, ploase advise me. 

Very truly yours, 

ERICKSON 

RLJ3:bk 

cc: Mr. Tom Burton, Engineer 
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BEFORE THE ENVIRON!>tENTAL QUALITY 

. OF THE STATE OF OREGON 

State of Oregon 
COMMISS:rl§f:f<RTMENT OF ENVIRONMENTAL QUALl1Y 

(IB~@~~W~[ID 
AUG151975 

OFFICE OF THE DIRECTOR 
IN THE MATTER OF SUBSURFACE) 
SEWAGE PRIOR APPROVALS IN ) 
CERTAIN SUBDIVISIONS OF ) 
JACKSON COUNTY ) 

PETITION FOR RELIEF 
/ 

The Board of Commissioners of Jackson County, your contract 

agent for administration of subsurface sewage disposal rules, on 

behalf of persons unknown with similar situations, and certain 

known purchasers of properties within Vista View Subdivision 

(Section 10, Township 36 S, Range 4 W, W .M.) petition the Corrmlission 

for relief from actions by the Department staff which are causing 

unequal treatment to persons within a class and have resulted in 

arbitrary revocation of promised permits without full investigation 

of facts or provision for proper hearing, said actions being correct-

able either by order of the Director or issuance by the Commission 

of variances from appropriate rules. 

' STATEMENT OF FACTS 

The Developer, David Kirkwood of 8560 Rogue River Highway, 

Rogue River, Oregon, did lay out a proposal for yista View Subdivi

sion, and on July 16, 1970 make available for testing 25 percolation 

holes identified by his engineer at specific locations on a topographic 

map (Exhibit C). Following their current standards for investigating 

proposed subdivisions by inspecting 40 percent of the lots to deter-

mine suitability of the entire subdivision for subsurface disposal, 

the Sanitarian did make his inspection on July 16, 1970 and sub-

sequently filed a report (Exhibit B) giving approval. 11.ll other 

-~~gal steps £or placing +~e devel0pmenT on sale were accomplished 

and sales did occur as shown (Exhibit A) in a listing furnished by 

the developer August 7, 1975. Records of the County (Exhibit D) 

indi. cate that of 20 applications for subsurface disposal permits, 

12 systems are now installed with no complaints of failures. A 

visual inspection shows what appear to be occupied dwellings on 10 

J,:c>ts, a new home nearing completion and ground broken for a 12th 

site on Laurelwood Drive. 



Following the Commission issuance of the prior approval 

rule; now section 71-015 of OAR Chapter 340, land sales were made 

based upon assurances that these regulations applied and that 

test holes identified location of the approvals. Investigation 

of this case now discloses that final plat mapping (red overlay, 

Exhibit C) does not fully agree with the 1974 research on relation 

of all lots to test holes. A real estate salesman, Walter R. Archer, 

has documented in Exhibit E three transactions.and the assurances 

upon which those sales were based. The developer has furnished 

copies of undated letters (Exhibit F) which were filed with the 

lending institution. 

When the three purchasers sought construction permits, the 

Department's District Sanitarian (Exhibit G) apparently caused a 

review of only Exhibit B to be made and issued a depart.~ental policy 

that no prior approvals exist within the entire development. This 

action left your contract agent with no option but to deny the 

site approvals already issued since current standards would not 

allow the permits to issue. 

FIRST REQUEST FOR RELIEF 

Your petitioners request immediate relief by directing 
.~ 

permits to issue for subdivision lots 15, 16 and 32; now known as 

tax lots 216, 217, and 233, each lot being subject to a sale based 

upon a good faith interpretation of rule 71-015 of the Conunission 

that where specific approved tests have occurred, specific approval 

attaches. 

SECOND REQUEST FOR RELIEF 

Your petitioners request immediate relief by directing a 

hearings officer to review Departmental action which resulted in 

Exhibit "G", a letter which cast doubt upon the marketability of 

the remaining undeveloped lots in this subdivision, and which 

appears to be an action taken without adequate notice, of hearing 

"to suspend or revoke the right or privileges" of several persons 

within the meaning of Chapter 183 of Oregon Revised Statutes, and 

l'ETI'.!'ION FOR RELIEF-2 



we further petition the hearings officer be directed to examine 

the applicability of the prior approval rule to any and all lots 

within this subdivision and report to the Commission what remedies 

exist to insure that equal treatment is given all affected property 

owners. 
/ 

THIRD REQUEST FOR RELIEF 

Your petitioners request immediate relief by directing a 

hearings officer to review the application of the prior approval 

rule on all eligible lands within Jackson County, since investiga-

tion of this matter has disclosed the.presence of in place, func-

tioning subsurface systems on subdivision land which neither 

qualifies for current permits nor meets the lot-by-lot prior 

approval standard due to application of a less than lot-by-lot 

examination .policy at the time of creation of subdivisions, a 

practice which it now seems may be as valid a cause for prior 

approval as the individual lot testing which has formed the basis 

for granting permits to certain s-eparate lots since your temporary 

order of June 26, 1974, and that the hearings officer be directed 

to make a finding and if it be as pleaded to recommend the appropriate 

remedies by which equal treatment can be given to this class of land 

owners. 

DATED thio/~"::' day of ~~, 1975, Medford, Oregon. 

·~ 

EXHIBITS: 

Tam Moore, Chairman 

~.())~ 
~easoii,'eommTssioner 

~ ·~ ~,(-~,i~~ 
Isabel H. Sickels~o'rrunissi er 

A - Developer's list of Sales 
B - Sanitarian's Report 
C - Preliminary Plat plan w/Final overlay 
D - County Summary of Permit Activity 
E - Archer Reports 
F - Undated Letters Furnished by Developer 
G - DEQ letter of Denial 

PETITION FOR RELIEF-3 



Mr. Joa B. Richards 
777 High Street 
P.O. Box 10'17 
Eugene, 0 rego11 971401 

Dear Mr. Richards: 

State o1 Oregon 
OEPARTM!Nf OF ENVIRONMENTAL QUALITY 

ITdrn@~owrarw 
f\U G 2 l 1975 

August 20, 1975 

05P I HG urges you not to adopt the Prevent I on of Sign i fl cant 
Alr Quality Deterioration (PSO) regulations <1t your August 
22nd meeting. f'\s you may recall, the Commission at its 
November 22, 1974 meeting asked the department to initiate 
making PSD rules with the cooperation of other Interested 
parties, including OSP!RG, AIJI, OEC, MEDC, etc. OSPIRG 1vas 
presented with the proposed regulations late last week. >le 
had no input Into the process of writing the proposed rules 
and we no1;i1 have insufficient t·ime to comment on th~m in 
depth. 

\48 see no need to rush ii1to .adopting regulatlons which are 
essentially the same es the current federal regulations. 

One aspect of the proposed PSD ;~hich we find particularly 
al~rmlng is the lack of any Class I designated areas. Until 
we n;ceived the proposed regulations, we thought that the 
DEQ agreed with OSPIRG and NEDC that state and national parks, 
wildlife refuges, 11! lderness areas, and scenic rivers ;.hould 
be designated Class I. 

OSPU.G foels that Oregon deserves a better set of regulations 
than those which v;l 11 be proposed on August 22nd. We hope, 
therc,fore, that yciu wl 11 reject the proposed PSD regulations 
end direct more stringent and detailed regulations to be 
prei~;;ired In the near future. 

JSU:slc 
cc: Loren Kramer 

I 

V.o. ~JS t ru 1 y, //~~/,~/~. 
'j1'\ y,,/·/J/l,A 

: ~ L----_ ;/ j / ' , . V!,- <---7_ 
-->>Y I -~ 

/;;''John S. Ul lma11, PhD 
C:./ OSP I RG Staff 
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AL PEmCE LUMBER Co. 
HIGHLAND BUILDING 375 NORTH FOURTH STFll!UtT 

P. O. BOX 300 COOS SAY, OREGON 97420 

® e ® • e e e e ® e o e @ • e • • e e o e e • ® 
Tl!LEPHONE 503°267°4113 

Statement 
of 

Al Peirce Lumber Co. 
on 

Log Handling in Oregon's Public Waters 
before 

Oregon Environmental Quality Commission 
Portland, Oregon 
August 22, 1975 

PACIFIC COAST 
FOREST PRODUCTS 

Mr. Chairman and gentlemen, I am Miles S. Munson, Vice President 

and General Manager of Al Peirce Lumber Co. in Coos Bay, Oregon. 

Al Peirce Lumber Co. consists of a sawmill, planing mill, and two 

deep-water shipping docks located on the Coos Bay estuary. Al Peirce 

Lumber Co. has been in business for twenty-seven years, and has contributed 

substantially to the economy of the City of Coos Bay, Coos County, and a 

substantial number of taxpayers and businesses located in Coos County. 

Al Peirce Lumber Co. directly employes approximately 140 people, and 

materially contributes to the support of perhaps five times that number in 

various contracts, sub-contracts, purchases of services and materials and 

supplies in Coos Bay. 

Al Peirce Lumber Co. 's mill is located on a narrow strip of land on 

Isthmus Slough and, as is common with tidewater mills constructed in the 

late 1940s and 150s, was constructed in such a manner as to illilize the 

surrounding waters for transportation of logs to the mill as well as for 

sorting logs and storing logs during the summer logging season for use during 

the winter period when logging operations are not carried on due to weather 

conditions. 

In past years, our company stored from 25 to 30 million board feet of 

logs in the waters of the Coos Bay estuary in close proximity to the mill, 
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In recent years, we have been able through more precise planning and 

inventory control procedures to reduce these inventories by 50% of those 

we used to carry. Now, of the 12 to 15 million feet that we carry in 

inventories, approximately 90% of these inventories are stored in locations 

where the logs may be aground at low tides. Areas where logs will not 

go aground just are not available. 

Our company does not possess sufficient land areas adjacent to the 

mill for dry-land storage of inventories of the volume necessary to keep 

the mill in full production and for full employment during the winter season 

when log receipts are not available. 

If a policy were adopted by the Environmental Quality Commission to 

prohibit the storage of logs that might be grounded at low tide, we could only 

store enough logs that would not go aground to operate our mill for a period 

of three to four weeks. 

You can readily see, I am sure, that such a policy would force the 

discontinuance of operations of our company, and the unemployment of all of 

the employees of our company, and the withdrawal of the economic support 

which the company provides to the economic base of Coos County and the 

Coos Bay businesses, supply houses, and other miscellaneous contractors 

and sub-contractors in the Coos Bay area. 

Mr. Chairman and gentlemen, I strongly urge you to consider your 

actions carefully. I would further urge that should you adopt a policy con

cerning the storage of logs in the waters of Oregon that would be deleterious 

to the economic interests of the people of Coos Bay and Coos County, that 

adequate public hearings be held in the community affected by the policy prior 

to the implementation of the policy. 
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You should carefully weigh the economic impact of your proposed 

policies with the environmental gains that can be clearly demonstrated and 

not some wishful improvements that might, hopefully, occur. 

I am most sorry that due to the press of certain business matters, 

I was unable to attend your meeting and present our views in person; but, 

I thank you for the opportunity to present our thoughts by means of this 

written statement. 



'OBERT W. STRAUB 
----.. -.-·= 

GOVERNOR 

Conlains 
Recyded 
Materials 

DEPARTMENT Of 
ENVIRONMENTAL QUALITY MEDFORD BRANCH OFFICE 

SOUTHWEST REGION 
223 W. Main St. Room 202 

Medford, OR 97501 • 779·8557 

1234 S.W. MORRISON STREET '" PORTLAND, OREGON • 97205 <> (503) 229-

Steven D. Scheer, R. S. 
County Sanitarian 

July 8, 1975 

Department of Planning and Development 
32 W. Sixth Street 
Medford, Oregon 97501 

Dear Steve: 

RE: LQ-SS - Jackson County 
Vista View Subdivision 
(36S-4W-10 W.M.) 

This will verify our recent conversation regarding Prior 
Approval (as specified under O.A.R. 71-015[8]) status for the 
above described subdivision. The July 22, 1970 letter from 
the Jackson County Heal th Department has been reviewed by our 
legal counsel. In the opinion of our legal counsel, the July 
22, 1970 letter does not constitute an approval for specific 
lots within the subdivision. In that specific approval was 
not given each lot, consideration could not be given for prior 
approval as specified under O.A.R. 71-015(8). To be considered 
a prior approval, the following three points must be satisfied: 

1. The approval expressly authorizes use of subsurface 
sewage disposal for an· individual lot or for a 
specific lot within a subdivision. 

2 .. Approval or permits were issued by a representative 
of a state or local agency authorized by law to grant 
such approval. 

3. The approval was issued in accordance with all rules 
in effect at the time. 

If I can be of further assistance in any way, please feel 
free to contact me. 

•. - l 

Sincerely; 
LOREN KRAMER 
Director · 

l!;f(~ 
District Sanitarian 

( 

! 
I 
1 

I! 
' 


