ADMINISTRATIVE RULES

Stat. Auth.: ORS 179.040, 421.445, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 421.425, 423.020, 423.030 & 423.075

Hist.: DOC 10-2008(Temp), f. 5-8-08, cert. ef. 5-13-08 thru 11-7-08; DOC 27-2008, f. &
cert. ef. 11-7-08; DOC 2-2015(Temp). f. & cert. ef. 1-6-15 thru 7-3-15

291-082-0135
Inmate Work Crews Agreements

(1) The Department of Corrections may, at its discretion, assign
inmate work crews to work in the community on local, state, federal gov-
ernmental agencies, private non-profit or private entity work projects.

(2) Facility functional unit managers will use private partnership
review guidelines in determining appropriateness of private sector agree-

ment requests.
Stat. Auth.: ORS 179.040, 421.445, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 421.425, 423.020, 423.030 & 423.075
Hist.: CD 29-1997(Temp), f. & cert. ef. 12-12-97 thru 6-11-98; DOC 13-1998, f. & cert. ef.
6-10-98; DOC 3-2002, f. & cert. ef. 1-16-02; DOC 1-2005(Temp), f. & cert. ef. 1-7-05 thru
7-6-05; Administrative correction 7-20-05; Renumbered from 291-082-0030, DOC 10-2005,
f. & cert. ef. 8-1-05; Renumbered from 291-082-0021, DOC 10-2008(Temp), f. 5-8-08, cert.
ef.5-13-08 thru 11-7-08; DOC 27-2008, f. & cert. ef. 11-7-08; DOC 2-2015(Temp), f. & cert.
ef. 1-6-15 thru 7-3-15

291-082-0140
Supervision/Security Provisions for Inmate Work Crews

(1) If the Department of Corrections assigns an inmate work crew
within three blocks of a school, the functional unit manager or designee will
ensure notification is made to the affected school on dates, times and loca-
tion of inmate work crew.

(2) When an inmate work crew is scheduled to work within city lim-
its, a designee of the institution will notify the appropriate local law
enforcement agency prior to the project start date.

(3) Inmate work crews working out-of-doors within a city or in a res-
idential community located outside of a city will be supervised by a mini-
mum of one supervisor for every ten inmates. The facility functional unit
manager or designee may, with the approval of the Assistant Director of
Operations or designee, assign additional inmates without an additional
supervisor if an unforeseen and unique circumstance arises.

(4) The provisions specified in sections (2) and (3) are not required
for inmate work crews deployed during natural disasters, including but not
limited to, floods and forest fires.

(5) The provisions specified in sections (2) and (3) do not apply to
inmate work crews assigned to work in programs operated by Oregon
Corrections Enterprises under ORS 421.344 to 421.367.

(6) All assigned inmates will be dressed uniformly in clothing clearly
stenciled in orange writing that designates them as inmates.

(7) Upon arrival at a worksite, Department of Corrections signs stat-
ing an inmate work crew is present will be posted in or near the work area
in a place that is visible to the public.

(8) While at the work site, supervisors will maintain direct supervi-
sion of all assigned inmates, unless the nature of a work task requires the
supervisor to monitor an inmate by physically moving throughout the
worksite.

(9) At a minimum, the inmate work crew supervisor will account for
each inmate once every 30 minutes.

(10) All inmate work crews will be supervised by an employee of the
Department of Corrections or Oregon Corrections Enterprises, unless per-
forming a work project for a local, state, or federal governmental agency.
The crew may be supervised by an employee of a governmental agency
pursuant to an intergovernmental agreement entered into by that agency
and the Department of Corrections.

(11) The department will require in its intergovernmental agreements
with local, state or federal government agencies that the employees exer-
cising supervision over inmates assigned to agency work crews receive
appropriate training in accordance with OAR 291-082-0145.

(12) Institution post orders will be maintained in support of this rule.
Stat. Auth.: ORS 179.040, 421.445, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 421.425,423.020, 423.030 & 423.075

Hist.: DOC 3-2002, f. & cert. ef. 1-16-02; Renumbered from 291-082-0035, DOC 10-
2008(Temp), f. 5-8-08, cert. ef. 5-13-08 thru 11-7-08; DOC 27-2008, f. & cert. ef. 11-7-08;
DOC 2-2015(Temp), f. & cert. ef. 1-6-15 thru 7-3-15

291-082-0145
Work Crew Supervision Training

(1) Before supervising a community inmate work crew, all employees
of the Department of Corrections and other local, state or federal govern-
mental agencies that have been designated to supervise inmates assigned to
community work crews will minimally receive eight hours of supervisory
training. This training shall be developed, approved, and provided by the
Department of Corrections Professional Development Unit staff member or
adjunct training.
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(2) The department will provide the designated employees periodic
follow-up training at least annually. Training may be provided by the
department more frequently if the department determines additional train-

ing to be necessary or advisable.
Stat. Auth.: ORS 179.040, 421.445, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 421.425, 423.020, 423.030 & 423.075
Hist.. DOC 3-2002, f. & cert. ef. 1-16-02; Renumbered from 291-082-0045, DOC 10-
2008(Temp), f. 5-8-08, cert. ef. 5-13-08 thru 11-7-08; DOC 27-2008, f. & cert. ef. 11-7-08;
DOC 2-2015(Temp), f. & cert. ef. 1-6-15 thru 7-3-15

Department of Energy
Chapter 330

Rule Caption: Amending Residential Energy Tax Credit pass-
through eligibility rules.

Adm. Order No.: DOE 9-2014

Filed with Sec. of State: 12-29-2014

Certified to be Effective: 1-1-15

Notice Publication Date: 12-1-2014

Rules Amended: 330-070-0014

Subject: This rule amendment for the Residential Energy Tax Cred-
it program is a continuation of the permanent RETC rules filed in
November 2014. The rule modifies the RETC pass-through eligi-
bility to align with ORS 316.116. An eligible RETC pass-through
partner must be subject to tax under ORS chapter 316.

Rules Coordinator: Elizabeth Ross—(503) 373-8534

330-070-0014
Pass-Through Eligibility

(1) An individual, estate or trust subject to tax under ORS Chapter
316 that pays the present value to purchase the approved tax credit from the
applicant may be eligible to claim the tax credit in place of the applicant.

(2) In accordance with ORS 469B.106(10) the department establish-
es the following rates for calculating the present value of the tax credit:

(a) For tax credits greater than $1,500 the present value is 90 percent
of the tax credit amount.

(b) For tax credits less than $1,500 the present value is 95 percent of
the tax credit amount.

(3) The department will issue a credit certificate to the pass through
partner when the applicant confirms receipt of an amount equal to the pres-
ent value of the tax credit and relinquishes any claim to the credit.

(4) A tax credit may be transferred or sold only once.

(5) A tax credit may not be transferred in portions. Only the whole tax

credit amount may be transferred.
Stat. Auth.: ORS 469.040, 469B.106; 469B.109
Stats. Implemented: ORS 469B.100-469B.118; 316.116; 317.115
Hist.: DOE 22001, f. 10-5-01, cert. ef. 10-8-01; DOE 1-2004, f. & cert. ef. 1-21-04; DOE 2-
2005, f. 12-30-05, cert. ef. 1-1-06; DOE 4-2007, f. 11-30-07, cert. ef. 12-1-07; DOE 16-2010,
f. & cert. ef. 12-22-10; DOE 11-2011, f. 12-16-11, cert. ef. 1-1-12; DOE 14-2012, f. 12-26-
12, cert. ef. 1-1-13; DOE 8-2013, f. 12-27-13, cert. ef. 1-1-14; DOE 9-2014, f. 12-29-14, cert.
ef. 1-1-15

Department of Environmental Quality
Chapter 340

Rule Caption: Water Quality Standards Revisions for Freshwater
Ammonia Criteria
Adm. Order No.: DEQ 1-2015
Filed with Sec. of State: 1-7-2015
Certified to be Effective: 1-7-15
Notice Publication Date: 10-1-2014
Rules Adopted: 340-041-8033
Rules Amended: 340-041-0002, 340-041-0007, 340-041-0028, 340-
041-0033, 340-041-0124, 340-041-0310, 340-041-0315
Subject: Short summary

The proposed rule amendments will:

Adopt U.S. Environmental Protection Agency’s latest 2013 nation-
al recommendations for freshwater ammonia criteria, which are:

- Less stringent than Oregon’s current chronic criteria for ammo-
nia;

- Generally more stringent than Oregon’s acute criteria for ammo-
nia; and

- Account for mussel and snail sensitivity to ammonia.

Likely address EPA’s Jan. 31, 2013, disapproval of Oregon’s
ammonia criteria, which the EQC adopted in 2004.
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The National Marine Fisheries Service’s Biological Opinion indi-
cated that Oregon’s 2004 adopted ammonia criteria would cause
jeopardy to threatened and endangered species. EPA and NMFS are
evaluating how EPA’s latest 2013 recommendations are consistent
with the Reasonable and Prudent Alternatives in NMFS’s jeopardy
opinion. If NMFS determines that EPA’s criteria derivation method
generally followed the Reasonable and Prudent Alternatives, then
NMES can conclude that EPA’s 2013 ammonia criteria protect threat-
ened and endangered species in Oregon, thus satisfying Endangered
Species Act consultation requirements. A “no jeopardy” decision
from NMEFES would likely lead to EPA approval of Oregon’s proposed
ammonia criteria.

Correct an error in the stated applicability of the pH standard for
the main stem Snake River.

Amend the Umatilla Basin-specific standards and uses and remove
a term from the definitions section to be consistent with EPA’s par-
tial disapproval of DEQ’s site-specific criteria and use designations
for the West Division Main Canal.

Incorporate plain language into the amended rules consistent with
the Oregon Administrative Procedures Act.

In addition, DEQ will add a note below two rule sections to noti-
fy the reader that EPA disapproved the statewide natural conditions
criterion in OAR 340-041-0007(2) and the natural conditions crite-
rion for temperature in OAR-340-041-0028(8). This means that these
provisions may not be applied for Clean Water Act purposes, such
as wastewater discharge permits or total maximum daily loads. DEQ
did not accept public comments on the notes because they only pro-
vide information and do not amend the rule.

Brief history:

Currently, Oregon’s ammonia criteria are based on 1985 EPA rec-
ommendations. In 2004, Oregon adopted revised ammonia criteria
based on updated EPA recommendations from 1999. However, these
adopted criteria have never been effective because EPA did not
approve the revisions. In August 2012, NMFS, as part of Endangered
Species Act consultation requirements, determined that the 1999 EPA
ammonia criteria that Oregon adopted would jeopardize threatened
and endangered fish. Based on NMFS’ determination and updated
toxicity data indicating that mussels are the most sensitive species
to ammonia, EPA disapproved Oregon’s criteria on Jan. 31, 2013.
Rules Coordinator: Meyer Goldstein—(503) 229-6478

340-041-0002
Definitions

Definitions in this rule apply to all basins unless context requires oth-
erwise.

(1) “401 Water Quality Certification” means a determination made by
DEQ that a dredge and fill activity, private hydropower facility, or other
federally licensed or permitted activity that may result in a discharge to
waters of the state has adequate terms and conditions to prevent an
exceedance of water quality criteria. The federal permit in question may not
be issued without this state determination in accordance with the Federal
Clean Water Act, section 401 (33 USC 1341).

(2) “Ambient Stream Temperature” means the stream temperature
measured at a specific time and place. The selected location for measuring
stream temperature must be representative of the stream in the vicinity of
the point being measured.

(3) “Anthropogenic,” when used to describe “sources” or “warming,”
means that which results from human activity.

(4) “Applicable Criteria” means the biologically based temperature
criteria in OAR 340-041-0028(4), the superseding cold water protection
criteria in 340-041-0028(11) or the superseding natural condition criteria in
340-041-0028(8). The applicable criteria may also be site-specific criteria
approved by U.S. EPA. A subbasin may have a combination of applicable
temperature criteria derived from some or all of these numeric and narra-
tive criteria.

(5) “Appropriate Reference Site or Region” means a site on the same
water body or within the same basin or ecoregion that has similar habitat
conditions and represents the water quality and biological community
attainable within the areas of concern.

(6) “Aquatic Species” means plants or animals that live at least part
of their life cycle in waters of the state.
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(7) “Basin” means a third-field hydrologic unit as identified by the
U.S. Geological Survey.

(8) “BOD” means 5-day, 20°C Biochemical Oxygen Demand.

(9) “Cold-Water Aquatic Life” means aquatic organisms that are
physiologically restricted to cold water including, but not limited to, native
salmon, steelhead, mountain whitefish, char including bull trout, and trout.

(10) “Cold Water Refugia” means those portions of a water body
where or times during the diel temperature cycle when the water tempera-
ture is at least 2 degrees Celsius colder than the daily maximum tempera-
ture of the adjacent well-mixed flow of the water body.

(11) “Commission” or “EQC” means the Oregon Environmental
Quality Commission.

(12) “Cool Water Aquatic Life” means aquatic organisms that are
physiologically restricted to cool waters including, but not limited to, native
sturgeon, Pacific lamprey, suckers, chub, sculpins and certain species of
cyprinids (minnows.)

(13) “Core Cold Water Habitat Use” means waters expected to main-
tain temperatures within the range generally considered optimal for salmon
and steelhead rearing, or that are suitable for bull trout migration, foraging
and sub-adult rearing that occurs during the summer. These uses are desig-
nated on the following subbasin maps set out at OAR 340-041-0101 to 340-
041-0340: Figures 130A, 151A, 160A, 170A, 180A, 201A, 220A, 230A,
271A,286A, 300A, 310A, 320A, and 340A.

(14) “Critical Habitat” means those areas that support rare, threat-
ened, or endangered species or serve as sensitive spawning and rearing
areas for aquatic life as designated by the U.S. Fish and Wildlife Service or
National Oceanic and Atmospheric Administration-Fisheries according to
the Endangered Species Act (16 U.S. Code § 1531).

(15) “Daily Mean” for dissolved oxygen means the numeric average
of an adequate number of data to describe the variation in dissolved oxygen
concentration throughout a day, including daily maximums and minimums.
For calculating the mean, concentrations in excess of 100 percent of satu-
ration are valued at the saturation concentration.

(16) “Department” or “DEQ” means the Oregon State Department of
Environmental Quality.

(17) “Designated Beneficial Use” means the purpose or benefit to be
derived from a water body as designated by the Water Resources
Department or the Water Resources Commission.

(18) “DO” means dissolved oxygen.

(19) “Ecological Integrity” means the summation of chemical, physi-
cal, and biological integrity capable of supporting and maintaining a bal-
anced, integrated, adaptive community of organisms having a species com-
position, diversity, and functional organization comparable to that of the
natural habitat of the region.

(20) “Epilimnion” means the seasonally stratified layer of a lake or
reservoir above the metalimnion; the surface layer.

(21) “Erosion Control Plan” means a plan containing a list of best
management practices to be applied during construction to control and limit
soil erosion.

(22) “Estuarine Waters” means all mixed fresh and oceanic waters in
estuaries or bays from the point of oceanic water intrusion inland to a line
connecting the outermost points of the headlands or protective jetties.

(23) “High Quality Waters” means those waters that meet or exceed
levels necessary to support the propagation of fish, shellfish and wildlife;
recreation in and on the water; and other designated beneficial uses.

(24) “Hypolimnion” means the seasonally stratified layer of a lake or
reservoir below the metalimnion; the bottom layer.

(25) “Industrial Waste” means any liquid, gaseous, radioactive, or
solid waste substance or a combination thereof resulting from any process
of industry, manufacturing, trade, or business or from the development or
recovery of any natural resources.

(26) “In Lieu Fee” means a fee collected by a jurisdiction in lieu of
requiring construction of onsite stormwater quality control facilities.

(27) “Intergravel Dissolved Oxygen” (IGDO) means the concentra-
tion of oxygen measured in the water within the stream bed gravels.
Measurements should be taken within a limited time period before emer-
gence of fry.

(28) “Jurisdiction” means any city or county agency in the Tualatin
River and Oswego Lake subbasin that regulates land development activities
within its boundaries by approving plats or site plans or issuing permits for
land development.

(29) “Land Development” means any human-induced change to
improved or unimproved real estate including, but not limited to, construc-
tion, installation or expansion of a building or other structure; land division;
drilling; or site alteration such as land surface mining, dredging, grading,
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construction of earthen berms, paving, improvements for use as parking or
storage, excavation or clearing.

(30) “Load Allocation” or “LA” means the portion of a receiving
water’s loading capacity that is attributed either to one of its existing or
future nonpoint sources of pollution or to natural background sources. Load
allocations are best estimates of the loading that may range from reasonably
accurate estimates to gross allotments, depending on the availability of data
and appropriate techniques for predicting loading. Whenever possible, nat-
ural and nonpoint source loads should be distinguished.

(31) “Loading Capacity” or “LC” means the greatest amount of load-
ing that a water body can receive without violating water quality standards.

(32) “Low Flow Period” means the flows in a stream resulting pri-
marily from groundwater discharge or base flows augmented from lakes
and storage projects during the driest period of the year. The dry weather
period varies across the state according to climate and topography.
Wherever the low flow period is indicated in Water Quality Management
Plans, this period has been approximated by the inclusive months. Where
applicable in a waste discharge permit, the low flow period may be further
defined.

(33) “Managed Lakes” refers to lakes in which hydrology is managed
by controlling the rate or timing of inflow or outflow.

(34) “Marine Waters” means all oceanic, offshore waters outside of
estuaries or bays and within the territorial limits of the State of Oregon.

(35) “mg/1” or “mg/L” means milligrams per liter.

(36) “Metalimnion” means the seasonal, thermally stratified layer of
a lake or reservoir that is characterized by a rapid change in temperature
with depth and that effectively isolates the waters of the epilimnion from
those of the hypolimnion during the period of stratification; the middle
layer.

(37) “Migration Corridors” mean those waters that are predominant-
ly used for salmon and steelhead migration during the summer and have lit-
tle or no anadromous salmonid rearing in the months of July and August.
Migration corridors are designated in Tables 101B and 121B and Figures
151A, 170A, 300A and 340A under OAR 340-041-0101 to 340-041-0340.

(38) “Minimum” for dissolved oxygen means the minimum recorded
concentration including seasonal and diurnal minimums.

(39) “Monthly (30-day) Mean Minimum” for dissolved oxygen
means the minimum of the 30 consecutive-day floating averages of the cal-
culated daily mean dissolved oxygen concentration.

(40) “Natural Conditions” means conditions or circumstances affect-
ing the physical, chemical, or biological integrity of a water of the state that
are not influenced by past or present anthropogenic activities. Disturbances
from wildfire, floods, earthquakes, volcanic or geothermal activity, wind,
insect infestation and diseased vegetation are considered natural conditions.

(41) “Natural Thermal Potential” means the determination of the ther-
mal profile of a water body using best available methods of analysis and the
best available information on the site-potential riparian vegetation, stream
geomorphology, stream flows and other measures to reflect natural condi-
tions.

(42) “Nonpoint Sources” means any source of water pollution other
than a point source. Generally, a nonpoint source is a diffuse or unconfined
source of pollution where wastes can either enter into waters of the state or
be conveyed by the movement of water into waters of the state.

(43) “Ocean Waters” means all oceanic, offshore waters outside of
estuaries or bays and within the territorial limits of Oregon.

(44) “Outstanding Resource Waters” means waters designated by the
EQC where existing high quality waters constitute an outstanding state or
national resource based on their extraordinary water quality or ecological
values or where special water quality protection is needed to maintain crit-
ical habitat areas.

(45) “Pollution” means such contamination or other alteration of the
physical, chemical, or biological properties of any waters of the state,
including change in temperature, taste, color, turbidity, silt, or odor of the
waters, or such discharge of any liquid, gaseous, solid, radioactive, or other
substance into any water of the state that either by itself or in connection
with any other substance present can reasonably be expected to create a
public nuisance or render such waters harmful, detrimental, or injurious to
public health, safety, or welfare; to domestic, commercial, industrial, agri-
cultural, recreational, or other legitimate beneficial uses; or to livestock,
wildlife, fish, other aquatic life or the habitat thereof.

(46) “Point Source” means a discernible, confined, and discrete con-
veyance including, but not limited to, a pipe, ditch, channel, tunnel, con-
duit, well, discrete fissure, container, rolling stock, concentrated animal
feeding operation, vessel or other floating craft, or leachate collection sys-
tem from which pollutants are or may be discharged. Point source does not
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include agricultural storm water discharges and return flows from irrigated
agriculture.

(47) “Public Water” means the same as “waters of the state”.

(48) “Public Works Project” means any land development conducted
or financed by a local, state, or federal governmental body.

(49) “Reserve Capacity” means that portion of a receiving stream’s
loading capacity that has not been allocated to point sources or to nonpoint
sources and natural background as waste load allocations or load alloca-
tions, respectively. The reserve capacity includes that loading capacity that
has been set aside for a safety margin and is otherwise unallocated.

(50) “Resident Biological Community” means aquatic life expected
to exist in a particular habitat when water quality standards for a specific
ecoregion, basin or water body are met. This must be established by accept-
ed biomonitoring techniques.

(51) “Salmon” means chinook, chum, coho, sockeye and pink
salmon.

(52) “Salmon and Steelhead Spawning Use” means waters that are or
could be used for salmon and steelhead spawning, egg incubation, and fry
emergence. These uses are designated on the following subbasin maps set
out at OAR 340-041-0101 to 340-041-0340: Tables 101B, and 121B, and
Figures 130B, 151B, 160B, 170B, 220B, 230B, 271B, 286B, 300B, 310B,
320B, and 340B.

(53) “Salmon and Trout Rearing and Migration Use” means thermal-
ly suitable rearing habitat for salmon, steelhead, rainbow trout, and cut-
throat trout as designated on subbasin maps set out at OAR 340-041-0101
to 340-041-0340: Figures 130A, 151A, 160A, 170A, 220A, 230A, 271A,
286A,300A, 310A, 320A, and 340A.

(54) “Salmonid or Salmonids” means native salmon, trout, mountain
whitefish and char including bull trout. For purposes of Oregon water qual-
ity standards, salmonid does not include brook or brown trout because they
are introduced species.

(55) “Secondary Treatment” means the following depending on the
context:

(a) For sewage wastes, secondary treatment means the minimum level
of treatment mandated by U.S. Environmental Protection Agency regula-
tions pursuant to Public Law 92-500.

(b) For industrial and other waste sources, secondary treatment means
control equivalent to best practicable treatment.

(56) “Seven-Day Average Maximum Temperature” means a calcula-
tion of the average of the daily maximum temperatures from seven consec-
utive days made on a rolling basis.

(57) “Sewage” means the water-carried human or animal waste from
residences, buildings, industrial establishments, or other places together
with such groundwater infiltration and surface water as may be present. The
admixture with sewage of industrial wastes or wastes, as defined in this
rule, may also be considered “sewage” within the meaning of this division.

(58) “Short-Term Disturbance” means a temporary disturbance of six
months or less when water quality standards may be violated briefly but not
of sufficient duration to cause acute or chronic effects on beneficial uses.

(59) “Spatial Median” means the value that falls in the middle of a
data set of multiple intergravel dissolved oxygen (IGDO) measurements
taken within a spawning area. Half the samples should be greater than and
half the samples should be less than the spatial median.

(60) “SS” means suspended solids.

(61) “Stormwater Quality Control Facility” means any structure or
drainage way designed, constructed and maintained to collect and filter,
retain, or detain surface water runoff during and after a storm event for the
purpose of water quality improvement. It may also include, but is not be
limited to, existing features such as wetlands, water quality swales and
ponds maintained as stormwater quality control facilities.

(62) “Subbasin” means a fourth-field hydrologic unit as identified by
the U.S. Geological Survey.

(63) “Summer” means June 1 through September 30 of each calendar
year.

(64) “Threatened or Endangered Species” means aquatic species list-
ed as either threatened or endangered under the federal Endangered Species
Act (16 U.S. Code § 1531 et seq. and Title 50 of the Code of Federal
Regulations).

(65) “Total Maximum Daily Load (TMDL)” means the sum of the
individual waste load allocations (WLASs) for point sources and load allo-
cations (LAs) for nonpoint sources and background. If receiving water has
only one point source discharger, the TMDL is the sum of that point source
WLA plus the LAs for any nonpoint sources of pollution and natural back-
ground sources, tributaries, or adjacent segments. TMDLs can be expressed
in terms of either mass per time, toxicity, or other appropriate measure. If
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Best Management Practices (BMPs) or other nonpoint source pollution
controls make more stringent load allocations practicable, then wasteload
allocations can be made less stringent. Thus, the TMDL process provides
for nonpoint source control tradeoffs.

(66) “Toxic Substance” means those pollutants or combinations of
pollutants, including disease-causing agents, that after introduction to
waters of the state and upon exposure, ingestion, inhalation or assimilation
either directly from the environment or indirectly by ingestion through food
chains will cause death, disease, behavioral abnormalities, cancer, genetic
mutations, physiological malfunctions (including malfunctions in repro-
duction), or physical deformations in any organism or its offspring.

(67) “Wasteload Allocation” or “WLA” means the portion of a receiv-
ing water’s loading capacity allocated to one of its existing or future point
sources of pollution. WLAs constitute a type of water quality-based efflu-
ent limitation.

(68) “Warm-Water Aquatic Life” means the aquatic communities that
are adapted to warm-water conditions and do not contain either cold- or
cool-water species.

(69) “Wastes” means sewage, industrial wastes, and all other liquid,
gaseous, solid, radioactive, or other substances that may cause or tend to
cause pollution of any water of the state.

(70) “Water Quality Limited” means one of the following:

(a) A receiving stream that does not meet narrative or numeric water
quality criteria during the entire year or defined season even after the
implementation of standard technology;

(b) A receiving stream that achieves and is expected to continue to
achieve narrative or numeric water quality criteria but uses higher than
standard technology to protect beneficial uses;

(c) A receiving stream for which there is insufficient information to
determine whether water quality criteria are being met with higher-than-
standard treatment technology or a receiving stream that would not be
expected to meet water quality criteria during the entire year or defined sea-
son without higher than standard technology.

(71) “Water Quality Swale” means a natural depression or wide, shal-
low ditch used to temporarily store, route or filter runoff for the purpose of
improving water quality.

(72) “Waters of the state” means lakes, bays, ponds, impounding
reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, inlets,
canals, the Pacific Ocean within the territorial limits of the State of Oregon,
and all other bodies of surface or underground waters, natural or artificial,
inland or coastal, fresh or salt, public or private (except those private waters
that do not combine or effect a junction with natural surface or underground
waters) that are located wholly or partially within or bordering the state or
within its jurisdiction.

(73) “Weekly (seven-day) Mean Minimum” for dissolved oxygen
means the minimum of the seven consecutive-day floating average of the
calculated daily mean dissolved oxygen concentration.

(74) “Weekly (seven-day) Minimum Mean” for dissolved oxygen
means the minimum of the seven consecutive-day floating average of the
daily minimum concentration. For application of the criteria, this value is
the reference for diurnal minimums.

(75) “Without Detrimental Changes in the Resident Biological
Community” means no loss of ecological integrity when compared to nat-

ural conditions at an appropriate reference site or region.
Stat. Auth.: ORS 468.020, 468B.010, 468B.015, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04; DEQ 2-2007,
f. & cert. ef. 3-15-07; DEQ 3-2012, f. & cert. ef. 5-21-12; DEQ 1-2015, f. & cert. ef. 1-7-15

340-041-0007
Statewide Narrative Criteria

(1) Notwithstanding the water quality standards contained in this
Division, the highest and best practicable treatment and/or control of
wastes, activities, and flows must in every case be provided so as to main-
tain dissolved oxygen and overall water quality at the highest possible lev-
els and water temperatures, coliform bacteria concentrations, dissolved
chemical substances, toxic materials, radioactivity, turbidities, color, odor,
and other deleterious factors at the lowest possible levels.

(2) Where a less stringent natural condition of a water of the State
exceeds the numeric criteria set out in this Division, the natural condition
supersedes the numeric criteria and becomes the standard for that water
body. However, there are special restrictions, described in OAR 340-041-
0004(9)(a)(D)(iii), that may apply to discharges that affect dissolved oxy-

gen.
NOTE: On August 8, 2013, the Environmental Protection Agency disapproved rule
section OAR 340-041-0007(2). Consequently, section (2) is no longer effective as a
water quality criterion for purposes of CWA Section 303(c) and it cannot be used for
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issuing certifications under CWA Section 401, permits under CWA Section 402, or
total maximum daily loads under CWA section 303(d).

(3) For any new waste sources, alternatives that utilize reuse or dis-
posal with no discharge to public waters must be given highest priority for
use wherever practicable. New source discharges may be approved subject
to the criteria in OAR 340-041-0004(9).

(4) No discharges of wastes to lakes or reservoirs may be allowed
except as provided in section OAR 340-041-0004(9).

(5) Log handling in public waters must conform to current
Commission policies and guidelines.

(6) Sand and gravel removal operations must be conducted pursuant
to a permit from the Division of State Lands and separated from the active
flowing stream by a watertight berm wherever physically practicable.
Recirculation and reuse of process water must be required wherever practi-
cable. Discharges or seepage or leakage losses to public waters may not
cause a violation of water quality standards or adversely affect legitimate
beneficial uses.

(7) Road building and maintenance activities must be conducted in a
manner so as to keep waste materials out of public waters and minimize
erosion of cut banks, fills, and road surfaces.

(8) In order to improve controls over nonpoint sources of pollution,
federal, State, and local resource management agencies will be encouraged
and assisted to coordinate planning and implementation of programs to reg-
ulate or control runoff, erosion, turbidity, stream temperature, stream flow,
and the withdrawal and use of irrigation water on a basin-wide approach so
as to protect the quality and beneficial uses of water and related resources.
Such programs may include, but not be limited to, the following:

(a) Development of projects for storage and release of suitable quali-
ty waters to augment low stream flow;

(b) Urban runoff control to reduce erosion;

(c) Possible modification of irrigation practices to reduce or minimize
adverse impacts from irrigation return flows;

(d) Stream bank erosion reduction projects; and

(e) Federal water quality restoration plans.

(9) The development of fungi or other growths having a deleterious
effect on stream bottoms, fish or other aquatic life, or that are injurious to
health, recreation, or industry may not be allowed;

(10) The creation of tastes or odors or toxic or other conditions that
are deleterious to fish or other aquatic life or affect the potability of drink-
ing water or the palatability of fish or shellfish may not be allowed;

(11) The formation of appreciable bottom or sludge deposits or the
formation of any organic or inorganic deposits deleterious to fish or other
aquatic life or injurious to public health, recreation, or industry may not be
allowed;

(12) Objectionable discoloration, scum, oily sheens, or floating
solids, or coating of aquatic life with oil films may not be allowed;

(13) Aesthetic conditions offensive to the human senses of sight, taste,
smell, or touch may not be allowed;

(14) Radioisotope concentrations may not exceed maximum permis-
sible concentrations (MPC’s) in drinking water, edible fishes or shellfishes,
wildlife, irrigated crops, livestock and dairy products, or pose an external
radiation hazard;

(15) Minimum Design Criteria for Treatment and Control of Wastes.
Except as provided in OAR 340-041-0101 through 340-041-0350, and sub-
ject to the implementation requirements set forth in 340-041-0061, prior to
discharge of any wastes from any new or modified facility to any waters of
the State, such wastes must be treated and controlled in facilities designed
in accordance with the following minimum criteria.

(a) In designing treatment facilities, average conditions and a normal
range of variability are generally used in establishing design criteria. A
facility once completed and placed in operation should operate at or near
the design limit most of the time but may operate below the design criteria
limit at times due to variables which are unpredictable or uncontrollable.
This is particularly true for biological treatment facilities. The actual oper-
ating limits are intended to be established by permit pursuant to ORS
468.740 and recognize that the actual performance level may at times be
less than the design criteria.

(A) Sewage wastes:

(i) Effluent BOD concentrations in mg/1, divided by the dilution fac-
tor (ratio of receiving stream flow to effluent flow) may not exceed one
unless otherwise approved by the Commission;

(ii) Sewage wastes must be disinfected, after treatment, equivalent to
thorough mixing with sufficient chlorine to provide a residual of at least 1
part per million after 60 minutes of contact time unless otherwise specifi-
cally authorized by permit;
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(iii) Positive protection must be provided to prevent bypassing raw or
inadequately treated sewage to public waters unless otherwise approved by
the Department where elimination of inflow and infiltration would be nec-
essary but not presently practicable; and

(iv) More stringent waste treatment and control requirements may be
imposed where special conditions make such action appropriate.

(B) Industrial wastes:

(i) After maximum practicable in-plant control, a minimum of sec-
ondary treatment or equivalent control (reduction of suspended solids and
organic material where present in significant quantities, effective disinfec-
tion where bacterial organisms of public health significance are present,
and control of toxic or other deleterious substances);

(ii) Specific industrial waste treatment requirements may be deter-
mined on an individual basis in accordance with the provisions of this plan,
applicable federal requirements, and the following:

(I) The uses that are or may likely be made of the receiving stream;

(II) The size and nature of flow of the receiving stream;

(IIT) The quantity and quality of wastes to be treated; and

(IV) The presence or absence of other sources of pollution on the
same watershed.

(iii) Where industrial, commercial, or agricultural effluents contain
significant quantities of potentially toxic elements, treatment requirements
may be determined utilizing appropriate bioassays;

(iv) Industrial cooling waters containing significant heat loads must
be subjected to off-stream cooling or heat recovery prior to discharge to
public waters;

(v) Positive protection must be provided to prevent bypassing of raw
or inadequately treated industrial wastes to any public waters;

(vi) Facilities must be provided to prevent and contain spills of poten-

tially toxic or hazardous materials.
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 2-2007, f. & cert. ef. 3-15-07; DEQ 10-
2011, f. & cert. ef. 7-13-11; DEQ 5-2013, f. & cert. ef. 6-21-13; DEQ 1-2015, f. & cert. ef.
1-7-15

340-041-0028
Temperature

(1) Background. Water temperatures affect the biological cycles of
aquatic species and are a critical factor in maintaining and restoring healthy
salmonid populations throughout the State. Water temperatures are influ-
enced by solar radiation, stream shade, ambient air temperatures, channel
morphology, groundwater inflows, and stream velocity, volume, and flow.
Surface water temperatures may also be warmed by anthropogenic activi-
ties such as discharging heated water, changing stream width or depth,
reducing stream shading, and water withdrawals.

(2) Policy. It is the policy of the Commission to protect aquatic
ecosystems from adverse warming and cooling caused by anthropogenic
activities. The Commission intends to minimize the risk to cold-water
aquatic ecosystems from anthropogenic warming, to encourage the restora-
tion and protection of critical aquatic habitat, and to control extremes in
temperature fluctuations due to anthropogenic activities. The Commission
recognizes that some of the State’s waters will, in their natural condition,
not provide optimal thermal conditions at all places and at all times that
salmonid use occurs. Therefore, it is especially important to minimize addi-
tional warming due to anthropogenic sources. In addition, the Commission
acknowledges that control technologies, best management practices and
other measures to reduce anthropogenic warming are evolving and that the
implementation to meet these criteria will be an iterative process. Finally,
the Commission notes that it will reconsider beneficial use designations in
the event that man-made obstructions or barriers to anadromous fish pas-
sage are removed and may justify a change to the beneficial use for that
water body.

(3) Purpose. The purpose of the temperature criteria in this rule is to
protect designated temperature-sensitive, beneficial uses, including specif-
ic salmonid life cycle stages in waters of the State.

(4) Biologically Based Numeric Criteria. Unless superseded by the
natural conditions criteria described in section (8) of this rule, or by subse-
quently adopted site-specific criteria approved by EPA, the temperature cri-
teria for State waters supporting salmonid fishes are as follows:

(a) The seven-day-average maximum temperature of a stream identi-
fied as having salmon and steelhead spawning use on subbasin maps and
tables set out in OAR 340-041-0101 to 340-041-0340: Tables 101B, and
121B, and Figures 130B, 151B, 160B, 170B, 220B, 230B, 271B, 286B,
300B, 310B, 320B, and 340B, may not exceed 13.0 degrees Celsius (55.4
degrees Fahrenheit) at the times indicated on these maps and tables;
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(b) The seven-day-average maximum temperature of a stream identi-
fied as having core cold water habitat use on subbasin maps set out in OAR
340-041-101 to 340-041-340: Figures 130A, 151A, 160A, 170A, 180A,
201A, 220A, 230A, 271A, 286A, 300A, 310A, 320A, and 340A, may not
exceed 16.0 degrees Celsius (60.8 degrees Fahrenheit);

(c) The seven-day-average maximum temperature of a stream identi-
fied as having salmon and trout rearing and migration use on subbasin maps
set out at OAR 340-041-0101 to 340-041-0340: Figures 130A, 151A,
160A, 170A, 220A, 230A, 271A, 286A, 300A, 310A, 320A, and 340A,
may not exceed 18.0 degrees Celsius (64.4 degrees Fahrenheit);

(d) The seven-day-average maximum temperature of a stream identi-
fied as having a migration corridor use on subbasin maps and tables OAR
340-041-0101 to 340-041-0340: Tables 101B, and 121B, and Figures
151A, 170A, 300A, and 340A, may not exceed 20.0 degrees Celsius (68.0
degrees Fahrenheit). In addition, these water bodies must have coldwater
refugia that are sufficiently distributed so as to allow salmon and steelhead
migration without significant adverse effects from higher water tempera-
tures elsewhere in the water body. Finally, the seasonal thermal pattern in
Columbia and Snake Rivers must reflect the natural seasonal thermal pat-
tern;

(e) The seven-day-average maximum temperature of a stream identi-
fied as having Lahontan cutthroat trout or redband trout use on subbasin
maps and tables set out in OAR 340-041-0101 to 340-041-0340: Tables
121B, 140B, 190B, and 250B, and Figures 180A, 201A, 260A and 310A
may not exceed 20.0 degrees Celsius (68.0 degrees Fahrenheit);

(f) The seven-day-average maximum temperature of a stream identi-
fied as having bull trout spawning and juvenile rearing use on subbasin
maps set out at OAR 340-041-0101 to 340-041-0340: Figures 130B, 151B,
160B, 170B, 180A, 201A, 260A, 310B, and 340B, may not exceed 12.0
degrees Celsius (53.6 degrees Fahrenheit). From August 15 through May
15, in bull trout spawning waters below Clear Creek and Mehlhorn reser-
voirs on Upper Clear Creek (Pine Subbasin), below Laurance Lake on the
Middle Fork Hood River, and below Carmen reservoir on the Upper
McKenzie River, there may be no more than a 0.3 degrees Celsius (0.5
Fahrenheit) increase between the water temperature immediately upstream
of the reservoir and the water temperature immediately downstream of the
spillway when the ambient seven-day-average maximum stream tempera-
ture is 9.0 degrees Celsius (48 degrees Fahrenheit) or greater, and no more
than a 1.0 degree Celsius (1.8 degrees Fahrenheit) increase when the seven-
day-average stream temperature is less than 9 degrees Celsius.

(5) Unidentified Tributaries. For waters that are not identified on the
“Fish Use Designations” maps referenced in section (4) of this rule, the
applicable criteria for these waters are the same criteria as is applicable to
the nearest downstream water body depicted on the applicable map. This
section (5) does not apply to the “Salmon and Steelhead Spawning Use
Designations” maps.

(6) Natural Lakes. Natural lakes may not be warmed by more than 0.3
degrees Celsius (0.5 degrees Fahrenheit) above the natural condition unless
a greater increase would not reasonably be expected to adversely affect fish
or other aquatic life. Absent a discharge or human modification that would
reasonably be expected to increase temperature, DEQ will presume that the
ambient temperature of a natural lake is the same as its natural thermal con-
dition.

(7) Oceans and Bays. Except for the Columbia River above river mile
7, ocean and bay waters may not be warmed by more than 0.3 degrees
Celsius (0.5 degrees Fahrenheit) above the natural condition unless a
greater increase would not reasonably be expected to adversely affect fish
or other aquatic life. Absent a discharge or human modification that would
reasonably be expected to increase temperature, DEQ will presume that the
ambient temperature of the ocean or bay is the same as its natural thermal
condition.

(8) Natural Conditions Criteria. Where the department determines
that the natural thermal potential of all or a portion of a water body exceeds
the biologically-based criteria in section (4) of this rule, the natural thermal
potential temperatures supersede the biologically-based criteria, and are

deemed to be the applicable temperature criteria for that water body.
NOTE: On August 8, 2013, the Environmental Protection Agency disapproved rule
section OAR 340-041-0028(8). Consequently, section (8) is no longer effective as a
water quality criterion for purposes of CWA Section 303(c) and it cannot be used for
issuing certifications under CWA Section 401, permits under CWA Section 402, or
total maximum daily loads under CWA section 303(d).

(9) Cool Water Species.

(a) No increase in temperature is allowed that would reasonably be
expected to impair cool water species. Waters of the State that support cool
water species are identified on subbasin tables and figures set out in OAR
340-041-0101 to 340-041-0340; Tables 140B, 190B and 250B, and Figures
180A, 201A and 340A.
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(b) See OAR 340-041-0185 for a basin specific criterion for the
Klamath River.

(10) Borax Lake Chub. State waters in the Malheur Lake Basin sup-
porting the Borax Lake chub may not be cooled more than 0.3 degrees
Celsius (0.5 degrees Fahrenheit) below the natural condition.

(11) Protecting Cold Water.

(a) Except as described in subsection (c) of this rule, waters of the
State that have summer seven-day-average maximum ambient tempera-
tures that are colder than the biologically based criteria in section (4) of this
rule, may not be warmed by more than 0.3 degrees Celsius (0.5 degrees
Fahrenheit) above the colder water ambient temperature. This provision
applies to all sources taken together at the point of maximum impact where
salmon, steelhead or bull trout are present.

(b) A point source that discharges into or above salmon & steelhead
spawning waters that are colder than the spawning criterion, may not cause
the water temperature in the spawning reach where the physical habitat for
spawning exists during the time spawning through emergence use occurs,
to increase more than the following amounts after complete mixing of the
effluent with the river:

(A) If the rolling 60 day average maximum ambient water tempera-
ture, between the dates of spawning use as designated under subsection
(4)(a) of this rule, is 10 to 12.8 degrees Celsius, the allowable increase is
0.5 Celsius above the 60 day average; or

(B) If the rolling 60 day average maximum ambient water tempera-
ture, between the dates of spawning use as designated under subsection
(4)(a) of this rule, is less than 10 degrees Celsius, the allowable increase is
1.0 Celsius above the 60 day average, unless the source provides analysis
showing that a greater increase will not significantly impact the survival of
salmon or steelhead eggs or the timing of salmon or steelhead fry emer-
gence from the gravels in downstream spawning reach.

(c) The cold water protection narrative criteria in subsection (a) do not
apply if:

(A) There are no threatened or endangered salmonids currently inhab-
iting the water body;

(B) The water body has not been designated as critical habitat; and

(C) The colder water is not necessary to ensure that downstream tem-
peratures achieve and maintain compliance with the applicable temperature
criteria.

(12) Implementation of the Temperature Criteria.

(a) Minimum Duties. There is no duty for anthropogenic sources to
reduce heating of the waters of the State below their natural condition.
Similarly, each anthropogenic point and nonpoint source is responsible
only for controlling the thermal effects of its own discharge or activity in
accordance with its overall heat contribution. In no case may a source cause
more warming than that allowed by the human use allowance provided in
subsection (b) of this rule.

(b) Human Use Allowance. Insignificant additions of heat are author-
ized in waters that exceed the applicable temperature criteria as follows:

(A) Prior to the completion of a temperature TMDL or other cumula-
tive effects analysis, no single NPDES point source that discharges into a
temperature water quality limited water may cause the temperature of the
water body to increase more than 0.3 degrees Celsius (0.5 Fahrenheit)
above the applicable criteria after mixing with either twenty five (25) per-
cent of the stream flow, or the temperature mixing zone, whichever is more
restrictive; or

(B) Following a temperature TMDL or other cumulative effects
analysis, waste load and load allocations will restrict all NPDES point
sources and nonpoint sources to a cumulative increase of no greater than
0.3 degrees Celsius (0.5 Fahrenheit) above the applicable criteria after com-
plete mixing in the water body, and at the point of maximum impact.

(C) Point sources must be in compliance with the additional mixing
zone requirements set out in OAR 340-041-0053(2)(d).

(D) A point source in compliance with the temperature conditions of
its NPDES permit is deemed in compliance with the applicable criteria.

(c) Air Temperature Exclusion. A water body that only exceeds the
criteria set out in this rule when the exceedance is attributed to daily max-
imum air temperatures that exceed the 90th percentile value of annual max-
imum seven-day average maximum air temperatures calculated using at
least 10 years of air temperature data, will not be listed on the section
303(d) list of impaired waters and sources will not be considered in viola-
tion of this rule.

(d) Low Flow Conditions. An exceedance of the biologically-based
numeric criteria in section (4) of this rule, or an exceedance of the natural
condition criteria in section (8) of this rule will not be considered a permit
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violation during stream flows that are less than the 7Q10 low flow condi-
tion for that water body.

(e) Other Nonpoint Sources. The department may, on a case-by-case
basis, require nonpoint sources (other than forestry and agriculture), includ-
ing private hydropower facilities regulated by a 401 water quality certifica-
tion, that may contribute to warming of State waters beyond 0.3 degrees
Celsius (0.5 degrees Fahrenheit), and are therefore designated as water-
quality limited, to develop and implement a temperature management plan
to achieve compliance with applicable temperature criteria or an applicable
load allocation in a TMDL pursuant to OAR 340-042-0080.

(A) Each plan must ensure that the nonpoint source controls its heat
load contribution to water temperatures such that the water body experi-
ences no more than a 0.3 degrees Celsius (0.5 degree Fahrenheit) increase
above the applicable criteria from all sources taken together at the maxi-
mum point of impact.

(B) Each plan must include a description of best management prac-
tices, measures, effluent trading, and control technologies (including elim-
inating the heat impact on the stream) that the nonpoint source intends to
use to reduce its temperature effect, a monitoring plan, and a compliance
schedule for undertaking each measure.

(C) The Department may periodically require a nonpoint source to
revise its temperature management plan to ensure that all practical steps
have been taken to mitigate or eliminate the temperature effect of the source
on the water body.

(f) Compliance Methods. Anthropogenic sources may engage in ther-
mal water quality trading in whole or in part to offset its temperature dis-
charge, so long as the trade results in at least a net thermal loading decrease
in anthropogenic warming of the water body, and does not adversely affect
a threatened or endangered species. Sources may also achieve compliance,
in whole or in part, by flow augmentation, hyporheic exchange flows, out-
fall relocation, or other measures that reduce the temperature increase
caused by the discharge.

(g) Release of Stored Water. Stored cold water may be released from
reservoirs to cool downstream waters in order to achieve compliance with
the applicable numeric criteria. However, there can be no significant
adverse impact to downstream designated beneficial uses as a result of the
releases of this cold water, and the release may not contribute to violations
of other water quality criteria. Where the Department determines that the
release of cold water is resulting in a significant adverse impact, the
Department may require the elimination or mitigation of the adverse
impact.

(13) Site-Specific Criteria. The Department may establish, by sepa-
rate rulemaking, alternative site-specific criteria for all or a portion of a
water body that fully protects the designated use.

(a) These site-specific criteria may be set on a seasonal basis as appro-
priate.

(b) The Department may use, but is not limited by the following con-
siderations when calculating site-specific criteria:

(A) Stream flow;

(B) Riparian vegetation potential;

(C) Channel morphology modifications;

(D) Cold water tributaries and groundwater;

(E) Natural physical features and geology influencing stream temper-
atures; and

(F) Other relevant technical data.

(c) DEQ may consider the thermal benefit of increased flow when cal-
culating the site-specific criteria.

(d) Once established and approved by EPA, the site-specific criteria
will be the applicable criteria for the water bodies affected.

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 1-2007, f. & cert. ef. 3-14-07; DEQ 2-2007,

f. & cert. ef. 3-15-07; DEQ 10-2011, f. & cert. ef. 7-13-11; DEQ 5-2013, f. & cert. ef. 6-21-
13; DEQ 1-2015, f. & cert. ef. 1-7-15

340-041-0033
Toxic Substances

Effectiveness. Amendments to this rule and associated revisions to
Table 30 under OAR 340-041-8033 do not become applicable for purposes
of ORS chapter 468B or the federal Clean Water Act until EPA approves the
revisions it identifies as water quality standards according to 40 CFR
131.21 (4/27/2000).

(1) Toxic Substances Narrative. Toxic substances may not be intro-
duced above natural background levels in waters of the state in amounts,
concentrations, or combinations that may be harmful, may chemically
change to harmful forms in the environment, or may accumulate in sedi-
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ments or bioaccumulate in aquatic life or wildlife to levels that adversely
affect public health, safety, or welfare or aquatic life, wildlife or other des-
ignated beneficial uses.

(2) Aquatic Life Numeric Criteria. Levels of toxic substances in
waters of the state may not exceed the applicable aquatic life criteria listed
in Table 30 under OAR 340-041-8033.

(3) Human Health Numeric Criteria. The criteria for waters of the
state listed in Table 40 under OAR 340-041-8033 are established to protect
Oregonians from potential adverse health effects associated with long-term
exposure to toxic substances associated with consumption of fish, shellfish
and water.

(4) To establish permit or other regulatory limits for toxic substances
without criteria in Table 30 under OAR 340-041-8033 or Table 40 under
340-041-8033, DEQ may use the guidance values in Table 31 under 340-
041-8033, public health advisories, and published scientific literature. DEQ
may also require or conduct bio-assessment studies to monitor the toxicity
to aquatic life of complex effluents, other suspected discharges or chemical
substances without numeric criteria.

(5) Establishing Site-Specific Background Pollutant Criteria: This
provision is a performance based water quality standard that results in site-
specific human health water quality criteria under the conditions and pro-
cedures specified in this rule section. It addresses existing permitted dis-
charges of a pollutant removed from the same body of water. For water-
bodies where a discharge does not increase the pollutant’s mass and does
not increase the pollutant concentration by more than 3 percent, and where
the water body meets a pollutant concentration associated with a risk level
of 1 x 10-4, DEQ concludes that the pollutant concentration continues to
protect human health.

(a) Definitions: As used in this section:

(A) “Background pollutant concentration” means the ambient water
body concentration immediately upstream of the discharge, regardless of
whether those pollutants are natural or result from upstream human activi-
ty.

(B) An “intake pollutant” is the amount of a pollutant present in
waters of the state (including groundwater) as provided in subsection (C),
below, at the time it is withdrawn from such waters by the discharger or
other facility supplying the discharger with intake water.

(C) “Same body of water”: An intake pollutant is considered to be
from the “same body of water” as the discharge if DEQ finds that the intake
pollutant would have reached the vicinity of the outfall point in the receiv-
ing water within a reasonable period had it not been removed by the per-
mittee. To make this finding, DEQ requires information showing that:

(i) The background concentration of the pollutant in the receiving
water (excluding any amount of the pollutant in the facility’s discharge) is
similar to that in the intake water; and,

(ii) There is a direct hydrological connection between the intake and
discharge points.

(I) DEQ may also consider other site-specific factors relevant to the
transport and fate of the pollutant to make the finding in a particular case
that a pollutant would or would not have reached the vicinity of the outfall
point in the receiving water within a reasonable period had it not been
removed by the permittee.

(II) An intake pollutant from groundwater may be considered to be
from the “same body of water” if DEQ determines that the pollutant would
have reached the vicinity of the outfall point in the receiving water within
a reasonable period had it not been removed by the permittee. A pollutant
is not from the same body of water if the groundwater contains the pollu-
tant partially or entirely due to past or present human activity, such as
industrial, commercial, or municipal operations, disposal actions, or treat-
ment processes.

(iii) Water quality characteristics (e.g., temperature, pH, hardness) are
similar in the intake and receiving waters.

(b) Applicability

(A) DEQ may establish site-specific criteria under this rule section
only for carcinogenic pollutants.

(B) Site-specific criteria established under this rule section apply in
the vicinity of the discharge for purposes of establishing permit limits for
the specified permittee.

(C) The underlying waterbody criteria continue to apply for all other
Clean Water Act programs.

(D) The site-specific background pollutant criterion will be effective
upon DEQ issuance of the permit for the specified permittee.

(E) DEQ will reevaluate any site-specific criteria developed under
this procedure upon permit renewal.
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(c) DEQ may establish a site-specific background pollutant criterion
when all of the following conditions are met:

(A) The discharger has a currently effective NPDES permit;

(B) The mass of the pollutant discharged to the receiving waterbody
does not exceed the mass of the intake pollutant from the same body of
water, as defined in section (5)(a)(C) above, and therefore does not increase
the total mass load of the pollutant in the receiving water body;

(C) DEQ has not assigned the discharger a TMDL wasteload alloca-
tion for the pollutant in question;

(D) The permittee uses any feasible pollutant reduction measures
available and known to minimize the pollutant concentration in their dis-
charge;

(E) The pollutant discharge has not been chemically or physically
altered in a manner that causes adverse water quality impacts that would
not occur if the intake pollutants were left in-stream; and,

(F) The timing and location of the pollutant discharge would not
cause adverse water quality impacts that would not occur if the intake pol-
lutant were left in-stream.

(d) The site-specific background pollutant criterion must be the most
conservative of the following four values. The procedures deriving these
values are described in the sections (5)(e) of this rule.

(A) The projected in-stream pollutant concentration resulting from
the current discharge concentration and any feasible pollutant reduction
measures under (c)(D) above, after mixing with the receiving stream.

(B) The projected in-stream pollutant concentration resulting from the
portion of the current discharge concentration associated with the intake
pollutant mass after mixing with the receiving stream. This analysis ensures
that there will be no increase in the mass of the intake pollutant in the
receiving water body as required by condition (c)(B) above.

(C) The projected in-stream pollutant concentration associated with a
3 percent increase above the background pollutant concentration as calcu-
lated:

(i) For the main stem Willamette and Columbia Rivers, using 25 per-
cent of the harmonic mean flow of the waterbody.

(ii) For all other waters, using 100 percent of the harmonic mean flow
or similar critical flow value of the waterbody.

(D) A criterion concentration value representing a human health risk
level of 1 x 10-4. DEQ calculates this value using EPA’s human health cri-
teria derivation equation for carcinogens (EPA 2000), a risk level of 1 x 10-
4, and the same values for the remaining calculation variables that were
used to derive the underlying human health criterion.

(e) Procedure to derive a site-specific human health water quality cri-
terion to address a background pollutant:

(A) DEQ will develop a flow-weighted characterization of the rele-
vant flows and pollutant concentrations of the receiving waterbody, efflu-
ent and all facility intake pollutant sources to determine the fate and trans-
port of the pollutant mass.

(i) The pollutant mass in the effluent discharged to a receiving water-
body may not exceed the mass of the intake pollutant from the same body
of water.

(ii) Where a facility discharges intake pollutants from multiple
sources that originate from the receiving waterbody and from other water-
bodies, DEQ will calculate the flow-weighted amount of each source of the
pollutant in the characterization.

(iii) Where a municipal water supply system provides intake water for
a facility and the supplier provides treatment of the raw water that removes
an intake water pollutant, the concentration and mass of the intake water
pollutant must be determined at the point where the water enters the water
supplier’s distribution system.

(B) Using the flow weighted characterization developed in section
(5)(e)(A), DEQ will calculate the in-stream pollutant concentration follow-
ing mixing of the discharge into the receiving water. DEQ will use the
resultant concentration to determine the conditions in section (5)(d)(A) and
(B).

(C) Using the flow-weighted characterization, DEQ will calculate the
in-stream pollutant concentration based on an increase of 3 percent above
background pollutant concentration. DEQ will use the resultant concentra-
tion to determine the condition in Section (5)(d)(C).

(i) For the main stem Willamette and Columbia Rivers, DEQ will use
25 percent of the harmonic mean flow of the waterbody.

(ii) For all other waters, DEQ will use 100 percent of the harmonic
mean flow or similar critical flow value of the waterbody.

(D) DEQ will select the most conservative of the following values as
the site-specific water quality criterion.
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(i) The projected in-stream pollutant concentration described in sec-
tion (5)(e)(B);

(ii) The in-stream pollutant concentration based on an increase of 3
percent above background described in section (5)(e)(C); or

(iii) A water quality criterion based on a risk level of 1 x 10-4.

(f) Calculation of water quality based effluent limits based on a site-
specific background pollutant criterion:

(A) For discharges to receiving waters with a site-specific background
pollutant criterion, DEQ will use the site-specific criterion in the calcula-
tion of a numeric water quality based effluent limit.

(B) DEQ will compare the calculated water quality based effluent
limits to any applicable aquatic toxicity or technology based effluent limits
and select the most conservative for inclusion in the permit conditions.

(g) In addition to the water quality based effluent limits described in
section (5)(f), DEQ will calculate a mass-based limit where necessary to
ensure that the condition described in section (5)(c)(B) is met. Where mass-
based limits are included, the permit will specify how DEQ will assess
compliance with mass-based effluent limitations.

(h) The permit shall include a provision requiring DEQ to consider
the re-opening of the permit and re-evaluation of the site-specific back-
ground pollutant criterion if new information shows the discharger no
longer meets the conditions described in subsections (5)(c) and (e).

(i) Public Notification Requirements.

(A) If DEQ proposes to grant a site-specific background pollutant cri-
terion, it must provide public notice of the proposal and hold a public hear-
ing. The public notice may be included in the public notification of a draft
NPDES permit or other draft regulatory decision that would rely on the cri-
terion and will also be published on DEQ’s water quality standards website;

(B) DEQ will publish a list of all site-specific background pollutant
criteria approved according to this rule. DEQ will add the criterion to this
list within 30 days of its effective date. The list will identify the:

(i) Permittee;

(ii) Site-specific background pollutant criterion and the associated
risk level;

(iii) Waterbody to which the criterion applies;

(iv) Allowable pollutant effluent limit; and

(v) How to obtain additional information about the criterion.

(6) Arsenic Reduction Policy: The inorganic arsenic criterion for the
protection of human health from the combined consumption of organisms
and drinking water is 2.1 micrograms per liter. While this criterion is pro-
tective of human health and more stringent than the federal maximum con-
taminant level (MCL) for arsenic in drinking water, which is 10 micro-
grams per liter, it is based on a higher risk level than EQC used to establish
other human health criteria. This higher risk level recognizes that much of
the risk is due to naturally high levels of inorganic arsenic in Oregon’s
waterbodies. In order to maintain the lowest human health risk from inor-
ganic arsenic in drinking water, EQC determined that it is appropriate to
adopt the following policy to limit the human contribution to that risk.

(a) It is EQC policy to reduce the addition of inorganic arsenic from
new or existing anthropogenic sources to waters of the state within a sur-
face water drinking water protection area to the maximum amount feasible.
The requirements of this rule section (OAR 340-041-0033(6)) apply to
sources that discharge to surface waters of the state with an ambient inor-
ganic arsenic concentration equal to or lower than the applicable numeric
inorganic arsenic criteria for the protection of human health.

(b) Definitions. As used in this section:

(A) “Add inorganic arsenic” means to discharge a net mass of inor-
ganic arsenic from a point source (the mass of inorganic arsenic discharged
minus the mass of inorganic arsenic taken into the facility from a surface
water source).

(B) A “surface water drinking water protection area,” means an area
delineated as such by DEQ under the source water assessment program of
the federal Safe Drinking Water Act, 42 U.S.C. § 300j 13. DEQ delineates
these areas to protect public or community drinking water supplies that use
surface water sources. These delineations are on DEQ’s drinking water pro-
gram Web page.

(C) “Potential to significantly increase inorganic arsenic concentra-
tions in the public drinking water supply source water”” means:

(i) a discharge will increase the concentration of inorganic arsenic in
the receiving water by 10 percent or more after mixing with the harmonic
mean flow of the receiving water; or

(ii) as an alternative, if sufficient data are available, the discharge will
increase the concentration of inorganic arsenic in the surface water intake
water of a public water system by 0.021 micrograms per liter or more based
on a mass balance calculation.
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(c) Following the effective date of this rule, applications for an indi-
vidual NPDES permit or permit renewal received from industrial discharg-
ers located in a surface water drinking water protection area and identified
by DEQ as likely to add inorganic arsenic to the receiving water must
include sufficient data to enable DEQ to determine whether:

(A) The discharge adds inorganic arsenic; and

(B) The discharge has the potential to significantly increase inorgan-
ic arsenic concentrations in the public drinking water supply source water.

(d) Where DEQ determines that both conditions in subsection (c) of
this section (6) are true, the industrial discharger must develop an inorgan-
ic arsenic reduction plan and propose all feasible measures to reduce its
inorganic arsenic loading to the receiving water. The proposed plan, includ-
ing proposed measures, monitoring and reporting requirements, and a
schedule for those actions, will be described in the fact sheet and incorpo-
rated into the source’s NPDES permit after public comment and DEQ
review and approval. In developing the plan, the source must:

(A) Identify how much it can minimize its inorganic arsenic discharge
through pollution prevention measures, process changes, wastewater treat-
ment, alternative water supply for groundwater users, or other possible pol-
lution prevention and control measures;

(B) Evaluate the costs, feasibility and environmental impacts of the
potential inorganic arsenic reduction and control measures;

(C) Estimate the predicted reduction in inorganic arsenic and the
reduced human health risk expected to result from the control measures;

(D) Propose specific inorganic arsenic reduction or control measures,
if feasible, and an implementation schedule; and

(E) Propose monitoring and reporting requirements to document
progress in plan implementation and the inorganic arsenic load reductions.

(e) In order to implement this section, DEQ will develop the follow-
ing information and guidance within 120 days of the effective date of this
rule and periodically update it as warranted by new information:

(A) A list of industrial sources or source categories, including indus-
trial stormwater and sources covered by general permits likely to add inor-
ganic arsenic to surface waters of the state.For industrial sources or source
categories permitted under a general permit that have been identified by
DEQ as likely sources of inorganic arsenic, DEQ will evaluate options for
reducing inorganic arsenic during permit renewal or evaluation of
Stormwater Pollution Control Plans.

(B) Quantitation limits for monitoring inorganic arsenic concentra-
tions.

(C) Information and guidance to assist sources in estimating, accord-
ing to subsection (d)(C) of this section, the reduced human health risk
expected to result from inorganic arsenic control measures based on the
most current EPA risk assessment.

(f) It is the policy of EQC that landowners engaged in agricultural or
development practices on land where pesticides, fertilizers, or soil amend-
ments containing arsenic are currently being or have previously been
applied, implement conservation practices to minimize the erosion and
runoff of inorganic arsenic to waters of the state or to a location where such

material could readily migrate into waters of the state.
NOTE: Tables 30, 31 and 40 are found under OAR 340-041-8033.
Stat. Auth.: ORS 468.020, 468B.030, 468B 035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04; DEQ 17-
2010, f. & cert. ef. 12-21-10; DEQ 8-2011, f. & cert. ef. 6-30-11; DEQ 10-2011, f. & cert. ef.
7-13-11; DEQ 17-2013, f. 12-23-13, cert. ef. 4-18-14; DEQ 1-2015, f. & cert. ef. 1-7-15

340-041-0124
Water Quality Standards and Policies Specific to the Main Stem
Snake River

(1) pH (hydrogen ion concentration). pH values may not fall outside
the following range: main stem Snake River: 7.0-9.0.

(2) Total Dissolved Solids. Guide concentration listed below may not
be exceeded unless otherwise specifically authorized by DEQ upon such
conditions as it may deem necessary to carry out the general intent of this
plan and to protect the beneficial uses set forth in OAR 340-041-0120:

main stem Snake River — 750.0 mg/I.
Stat. Auth.: ORS 468.020, 468B 030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 1-2015, f. & cert. ef. 1-7-15

340-041-0310
Beneficial Uses to Be Protected in the Umatilla Basin

(1) Water quality in the Umatilla Basin (see Figure 1) must be man-
aged to protect the designated beneficial uses shown in Table 310A
(January 2015).
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(2) Designated fish uses to be protected in the Umatilla Basin are
shown in Figures 310A and 310B (November 2003, except as noted in

Table 310A).
[ED. NOTE: Tables & figures referenced are available from the agency.]
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2012, f. & cert. ef. 5-21-12; DEQ 1-2015,
f. & cert. ef. 1-7-15

340-041-0315
Water Quality Standards and Policies for this Basin

(1) pH (hydrogen ion concentration). pH values may not fall outside
the following range: all Basin streams except the main stem Columbia
River and the “constructed channel” segment of the West Division Main
Canal: 6.5-9.0. When more than 25 percent of ambient measurements taken
between June and September are greater than pH 8.7, and as resources are
available according to priorities set by DEQ, DEQ will determine whether
the values higher than 8.7 are anthropogenic or natural in origin.

(2) The following criteria apply to the “constructed channel” segment
of the West Division Main Canal and supersede the water quality standards
in OAR 340-041-0011 through 340-041-0036 for the “constructed channel”
segment of the canal. The criteria in (b) and (c) also apply to the “overflow
channels” segment of the West Division Main Canal.

(a) Canal waters may not exceed the numeric criteria shown in Table
315 from the uppermost irrigation withdrawal to the end of the “construct-
ed channel” segment of the canal.

(b) Toxic substances must not be present in canal waters in amounts
likely to singularly or in combination harm the designated beneficial uses
of the canal or downstream waters.

(c) Sediment load and particulate size shall not exceed levels that
interfere with irrigation or the other designated beneficial uses of the canal;

(d) pH values may not fall outside the range of 4.5 to 9.0.

(3) Minimum Design Criteria for Treatment and control of Sewage
Wastes in this Basin:

(a) During periods of low stream flows (approximately April 1 to
October 31): Treatment resulting in monthly average effluent concentra-
tions not to exceed 20 mg/l of BOD and 20 mg/1 of SS or equivalent con-
trol;

(b) During the period of high stream flows (approximately November
1 to April 30): A minimum of secondary treatment or equivalent control and
unless otherwise specifically authorized by DEQ, operation of all waste
treatment and control facilities at maximum practicable efficiency and

effectiveness so as to minimize waste discharges to public waters.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 2-2007, f. & cert. ef. 3-15-07; DEQ 3-2012,
f. & cert. ef. 5-21-12; DEQ 1-2015, f. & cert. ef. 1-7-15

340-041-8033
Untitled

(1) Table 30: Aquatic Life Water Quality Criteria for Toxic Pollutants.

(2) Table 31: Aquatic Life Water Quality Guidance Values for Toxic
Pollutants.

(3) Table 40: Human Health Water Quality Criteria for Toxic
Pollutants.

(4) The tables listed above in this rule are referenced in the water
quality standards Toxics Substances Rule under OAR 340-041-0033. See
that rule for important information about the applicability and content of

these tables.

NOTE: In January 2015, the Environmental Quality Commission adopted revisions
to Table 30 that revised the aquatic life freshwater criteria for ammonia. The Table 30
version accessed below reflects the revision to the ammonia criteria including sever-
al other clarifications. Revised Table 30 is not applicable for Clean Water Act pur-
poses until EPA approves the revisions.

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 1-2015, f. & cert. ef. 1-7-15

Rule Caption: Increase Title V Permit Fees by the Consumer Price
Index

Adm. Order No.: DEQ 2-2015

Filed with Sec. of State: 1-7-2015

Certified to be Effective: 1-7-15

Notice Publication Date: 10-1-2014

Rules Amended: 340-220-0030, 340-220-0040, 340-220-0050
Subject: The Environmental Quality Commission adopted rules to
increase Title V operating permit fees by the change in the Consumer
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Price Index as federal and state law authorize. The fee increases are
necessary for DEQ to provide essential services associated with Ore-
gon’s Title V operating permit program.

The adopted rules will increase fees in invoice year 2015 and are
the second rulemaking of two phases. This two-phase approach saved
administrative costs because DEQ held a single public notice and
comment period for two rulemakings.

Phase one:

DEQ proposed, and the Environmental Quality Commission
adopted, phase one rules at the commission’s meeting August 2014
meeting. The adopted fee increase was effective for invoice year
2014. The increase was 1.7 percent based on the federal Bureau of
Labor Statistics September 2013 CPI for the period Sept. 1, 2012
through Aug. 31, 2013. DEQ applied this CPI to permit fees on the
invoices DEQ issued beginning in September 2014 for emission fees
and for the operating period Nov. 15,2014, to Nov. 14, 2015.

Phase two:

DEQ proposed, and the commission adopted, phase two rules at
the commission’s meeting in January 2015. The fee increase effec-
tive for invoice year 2015 is an additional 1.6 percent based on the
Bureau of Labor Statistics September 2014 CPI for the period Sept.
1,2013 through Aug. 31,2014. DEQ will apply the 2014 CPI to per-
mit fees on the invoices DEQ will issue in August 2015 for 2014
emission fees and for the operating period Nov. 15,2015, to Nov. 14,
2016.

Background:

Title V of the federal Clean Air Act requires each state to devel-
op and implement a comprehensive operating permit program for
major industrial sources of air pollution.

Oregon’s Title V program:

- Administers federal health standards, air toxic requirements and
other regulations that protect air quality

- Issues, renews or modifies Title V permits to prevent or reduce
air pollution through permit requirements

- Completes required Title V inspections

- Ensures that existing sources of air pollution comply with state
and federal air emissions standards

- Ensures that new sources of air pollution install controls need-
ed to protect air quality, such as filtration equipment, combustion
controls and vapor controls

- Issues public notices and information about the Title V program

- Provides other essential services such as emission inventories,
technical assistance, inspections, enforcement, rule and policy devel-
opment, data management and reporting to EPA

Regulated parties:

The adopted rules affect facilities that currently have a Title V per-
mit and any facility that applies for this type of permit in the future.
Rules Coordinator: Meyer Goldstein—(503) 229-6478

340-220-0030
Annual Base Fee

(1) DEQ will assess an annual base fee of $7,787 for each source sub-
ject to the Oregon Title V Operating Permit program for the period of
November 15, 2014 to November 14, 2015.

(2) DEQ will assess an annual base fee of $7,910 for each source sub-
ject to the Oregon Title V Operating Permit program for the period of
November 15, 2015 to November 14, 2016, and for each annual period
thereafter.

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468 & 468A

Hist.: DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, f. & cert. ef. 5-19-94; DEQ

12-1995, f. & cert. ef. 5-23-95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 7-1996, f. & cert.

ef. 5-31-96; DEQ 9-1997, f. & cert. ef. 5-9-97; DEQ 12-1998, f. & cert. ef. 6-30-98; DEQ

10-1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-

028-2580; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ

7-2001, f. 6-28-01, cert. ef. 7-1-01; DEQ 11-2003, f. & cert. ef. 7-23-03; DEQ 6-2004, f. &

cert. ef. 7-29-04; DEQ 6-2005, f. & cert. ef. 7-11-05; DEQ 7-2006, f. & cert. ef. 6-30-06;

DEQ 6-2007(Temp), f. & cert. ef. 8-17-07 thru 2-12-08; Administrative correction 2-22-08;

DEQ 10-2008, f. & cert. ef. 8-25-08; DEQ 4-2009(Temp), f. & cert. ef. 8-27-09 thru 2-20-

10; Administrative correction 3-18-10; DEQ 16-2010, f. & cert. ef. 12-20-10; DEQ 5-2012,

f. & cert. ef. 7-2-12; DEQ 9-2012, f. & cert. ef. 12-11-12; DEQ 10-2014, f. & cert. ef. 9-4-

14; DEQ 2-2015, f. & cert. ef. 1-7-15
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