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[bookmark: OLE_LINK1]	Update Phase One of the Clean Fuels Program 


				Overview



Short summary 
This proposal would make an adjustment to phase one of the Oregon Clean Fuels Program, which the Oregon Environmental Quality Commission adopted Dec. 7, 2012.
The proposed rule revisions: 
· Provide clarity to potential regulated and opt-in parties as they interpret whether and how the program applies to them 
· Reduce requirements for certain fuel importers
· Add fuels available in Oregon to make reporting more accurate

The Clean Fuels Program requires all importers and Oregon producers of transportation fuels to register, keep records and submit reports to DEQ. The proposed rules would eliminate unnecessary requirements, reduce administrative burdens on smaller businesses and still maintain program integrity. 

Background
On Dec. 11, 2013, the Oregon Environmental Quality Commission adopted temporary rules that expire June 30, 2014. The December 2013 rulemaking temporarily eliminated unnecessary requirements and reduced administrative burdens on smaller businesses required to submit their first reports to DEQ by April 30, 2014. These proposed permanent rules are substantively identical to the temporary rules. 

These proposed rules do not implement the carbon reduction phase of the program.

Regulated parties
These proposed rules would affect all Oregon fuel producers and importers subject to the Oregon Clean Fuels Program.


			Statement of need



What need would this address?
Fuel producers and importers spend resources to meet recordkeeping and recording requirements under the current program rules. The rules contain definitions that might cause potential regulated and opt-in parties to misinterpret how and whether the Clean Fuels Program applies to them. In addition, the rules contain requirements for reporting and recordkeeping that are unnecessary for phase one of the program and create additional work for affected parties. There are no standards to comply with; therefore, keeping these records during the first phase of the Clean Fuels Program is unnecessary. In addition, the current rules require smaller companies to keep records of information that is difficult to obtain and insignificant to the current program.

How would the proposed rule address the need? 
· The proposed rules would provide clarity to help potential regulated and opt-in parties identify how and whether the program applies to them. For example, the proposed rules more accurately define the term “importers”.
· The proposed rules would reduce requirements for certain fuel importers. For example,  the amendments would remove requirements for an initial importer to transfer the compliance obligation through the distribution chain; the initial importer would retain that obligation. Since DEQ uses information collected at this time to help make decisions at a statewide level, this simplified process is adequate at this phase of the program.
· The proposed rules simplify recordkeeping requirements for some businesses by eliminating the requirement to obtain information related to a fuel’s carbon intensity. 
Current rules base recordkeeping requirements on the volume of fuel imported. Of the 62 importers and two Oregon producers of fuels subject to the program, 49 are large importers of more than 250,000 gallons per year and 13 are small importers of fewer than 250,000 gallons per year. Large importers report carbon intensity and small importers do not.
Instead of basing requirements on the volume of fuel imported, it is more appropriate to base them on the types of fuels imported, including finished fuels and blendstocks. Finished fuels are ready for use in a motor vehicle and blendstocks require blending with other blendstocks to produce a finished fuel. Importers of blendstocks have better access to the information used to calculate a fuel’s carbon intensity because they deal more closely with producers and marketers of biofuels. Importers of finished fuels have more difficulty accessing this information. 
Thirty-two companies import finished fuel that accounts for about 14 percent of Oregon’s fuel. Seventeen companies import blendstocks that account for about 84 percent of all Oregon’s fuel. The remaining companies are Oregon producers of ethanol and biodiesel. 
Under the proposed rules, importers of finished fuels would only keep records of information that they already track, such as the type and volume of the fuel. DEQ would apply standard figures for those fuels’ carbon intensity. Importers of blendstocks and Oregon producers would retain the most stringent recordkeeping requirements, thus maintaining the integrity of the most significant source of detailed data for the program. 
· The proposed rules add fuels that more accurately represent fuels available in Oregon. The proposed rules add new fuel pathways, which provide carbon intensities, for clear gasoline, gasoline blended with 10 percent ethanol, clear diesel fuel, diesel fuel blended with five percent biodiesel and ethanol made from corn (dry mill, coal-fired.)
[bookmark: RANGE!C33]How will DEQ know the rule has addressed the need? 
To determine whether the rulemaking met its objectives, DEQ would confirm, as part of ongoing outreach, whether regulated parties have a clearer understanding of the program and their obligations. DEQ expects a reduction in the number of business that request help interpreting the rules. In addition, DEQ expects information from regulated and opt-in parties about fuels imported, produced and distributed in Oregon would be more accurate. 


	
		Rules affected, authorities, supporting documents



Lead division 						Program or activity
Environmental Solutions	 Oregon Clean Fuels Program

Chapter 340 action

	Amend
	OAR 340-253-0040, 340-253-0060, 340-253-0100, 340-253-0250, 
340-253-0310, 340-253-0320, 340-253-0340, 340-253-0400, 
340-253-0500, 340-253-0600, 340-253-0630, 340-253-0650,
 340-253-3010 , 340-253-3020

	Repeal
	OAR 340-253-3000



Statutory authority 
ORS 468.020, ORS 468A.270 Or. Laws 2009, ch. 754, § 6

Statute implemented		
ORS 468A.270 Or. Laws 2009, ch. 754, § 6	

[bookmark: SupportingDocuments]
Documents relied on for rulemaking 	

	Document title
	Document location

	Applications for registration to the program
	DEQ headquarters
811 SW 6th Avenue
Portland OR 97204

	Comments received during informal public review period during the temporary rulemaking
	DEQ headquarters


	Staff report for the Environmental Quality Commission December 2013 meeting
	DEQ headquarters


	Oregon Department of Employment
Fourth quarter 2013 data 
	Employment Department
875 Union Street NE
Salem OR 97311





	
		Fee Analysis	 



This rulemaking does not involve fees.
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 	Statement of fiscal and economic impact				ORS 183.335 (2)(b)(E)



Fiscal and Economic Impact

Since the Jan. 1, 2013 implementation of phase one of the Clean Fuels Program, importers and Oregon producers of transportation fuels have incurred costs to comply with phase one registration and recordkeeping requirements. These proposed rules would reduce the recordkeeping and reporting burden on some businesses. The temporary rules, effective from Jan. 1, 2014, through June 30, 2014, include these improvements. Failure to incorporate these improvements into permanent rules would reinstate the more burdensome requirements.

The original 2012 rulemaking implemented Jan. 1, 2013, included an analysis of fiscal and economic impacts of registration and reporting. The analysis considered how increased costs of fuel to offset the cost of program compliance would affect state agencies, local governments, the public and businesses. The analysis concluded that across the roughly two billion gallons of gasoline and diesel fuel sold per year in Oregon, the cost to the consumer would be 2/100th of one penny per gallon if those costs were passed on to consumers. This rulemaking would not increase and may decrease costs to consumers slightly.

Statement of Cost of Compliance	  
		
1. State agencies	
Direct Impacts	The proposed rules would not affect state agencies directly. The proposed rules would decrease reporting and recordkeeping requirements for importers and Oregon producers of transportation fuels. 
Indirect Impacts	If these regulated parties were to reduce the cost of fuel to reflect any cost savings associated with these decreased requirements, there could be an economic benefit to state agencies.

2. DEQ	
The proposed rules would not affect DEQ directly or indirectly. This proposal would not change ongoing technical assistance and DEQ would continue to implement phase one of the program using existing staff. 

3. Local governments	
Direct Impacts		The proposed rules would not affect local governments directly. 
Indirect Impacts	Any indirect impacts would be identical to impacts on state agencies described above.

4. Public		
Direct Impacts		The proposed rules would not affect the public directly.
Indirect Impacts	Any indirect impacts would be identical to impacts on state agencies described above.


5. Large businesses - businesses with more than 50 employees
There are 64 Oregon producers or importers registered with the Oregon Clean Fuels Program. Current employment data indicates 26 are large businesses. Of these 26 large businesses, 10 are importers of finished fuels who are most affected by the proposed rules. The remaining 16 are importers of blendstocks who are relatively unaffected by the proposed rules. No Oregon producers are large businesses.

Direct Impacts	The proposed rules would have an estimated direct fiscal and economic affect on large businesses that import finished fuels identical to how the proposed rules would affect small businesses described below.

The estimated direct fiscal and economic affect of the proposed rules on large businesses that import blendstocks remain relatively unchanged. 

Indirect Impacts 	Any indirect impacts would be identical to impacts on state agencies described above.

6. Small businesses – businesses with 50 or fewer employees ORS 183.336
Direct Impacts 	DEQ describes the potential fiscal and economic impact of the proposed rules on small businesses in the table below. 
Indirect Impacts 	Any indirect impacts would be identical to impacts on state agencies described above.

	a) Estimated number of small businesses and types of businesses and industries with small businesses subject to proposed rule.
	
	DEQ compared the 64 businesses registered with the Clean Fuels Program to current employment data with to determine how many people the business employs. Thirty-eight are small businesses. Of those 38, two are Oregon producers of fuels, nine are small importers of finished fuels, 24 are large importers of finished fuels and three are importers of blendstocks. The importers are primarily fuel distributors and bulk fuel storage facilities. 

	b) Projected reporting, recordkeeping and other administrative activities, including costs of professional services, required for small businesses to comply with the proposed rule.

	The proposed rules would reduce labor and administration required for recordkeeping and reporting. 

Recordkeeping requirements distinguish between importers based on the types and volumes of fuel supplied. The proposed rules have the most significantly affect on large importers of finished fuels by reducing the recordkeeping requirements for them; thereby, lowering recordkeeping costs. DEQ did not have specific information to determine how much the proposed rules would reduce recordkeeping costs. 

The proposed rules do not have a significant impact on Oregon producers, importers of blendstocks or small importers of finished fuels.


	c) Projected equipment, supplies, labor and increased administration required for small businesses to comply with the proposed rule.

	The proposed rules do not include requirements that would require new or different equipment or supplies. The proposed rules would reduce labor and administration costs for recordkeeping and reporting, though DEQ does not have specific information to estimate cost savings. 


	d) Describe how DEQ involved small businesses in developing this proposed rule.

	DEQ worked directly with each of the 64 businesses subject to the Clean Fuels Program during the initial outreach and registration process in 2013, many are small businesses. Through surveys, e-mails, workshops and individual conversations, DEQ worked closely with businesses to identify alternatives to the previous recordkeeping and reporting requirements to reduce costs to regulated parties while still providing DEQ with the information it needs for program development. DEQ shared the proposed rules with affected businesses and key stakeholders in fall 2013 during development of the temporary rules.



Documents relied on for fiscal and economic impact

	Document title
	Document location

	Applications for registration to the program
	DEQ headquarters
811 SW Sixth Avenue
Portland OR 97204

	Comments received during informal public review period during the temporary rulemaking
	DEQ headquarters


	Oregon Department of Employment
Fourth quarter 2013 data
	Employment Department
875 Union Street NE
Salem OR 97311


	
	



Advisory committee
DEQ did not appoint an advisory committee to discuss the fiscal and economic impact statement because the proposed rules reduce compliance requirements, and therefore should reduce costs to comply.


Housing cost  
DEQ determined the proposed rules would have no effect on the development cost of a 6,000-square-foot parcel and construction of a 1,200-square-foot detached, single-family dwelling on that parcel. 

The proposed rules only affect administrative requirements including registration, recordkeeping and reporting for Oregon producers or importers of transportation fuels.

Request for other options
During the public comment period, DEQ requests public comment on whether to consider other options for achieving the rules’ substantive goals while reducing negative economic impact of the rule on business.


	
		Federal relationship 											



"It is the policy of this state that agencies shall seek to retain and promote the unique identity of Oregon by considering local conditions when an agency adopts policies and rules. However, since there are many federal laws and regulations that apply to activities that are also regulated by the state, it is also the policy of this state that agencies attempt to adopt rules that correspond with equivalent federal laws and rules..." ORS 183.332

Relationship to federal requirements
This section complies with OAR 340-011-0029 and ORS 468A.327 to clearly identify the relationship between the proposed rules and applicable federal requirements.

The proposed rules are “in addition to federal requirements” since there are no federal regulations regarding reporting the content of greenhouse gases in transportation fuels.
[bookmark: AlternativesConsidered][bookmark: RANGE!C35]
What alternatives did DEQ consider if any?
One alternative to the proposed rules is to let the temporary rules expire June 30, 2014, and revert to the previous rules. However, this alternative would cause potential regulated parties to misinterpret how and whether the program applies to them, causing the continued cost of complying with the program. The previous rules also contain requirements for reporting and recordkeeping that are unnecessary for phase one of the Clean Fuels Program and create additional work for affected parties.

[bookmark: _GoBack]
	
		Land use 



“It is the Commission's policy to coordinate the Department's programs, rules and actions that affect land use with local acknowledged plans to the fullest degree possible.”	  OAR 340-018-0010

Land-use considerations
To determine whether the proposed rules involve programs or actions that are considered a land-use action, DEQ considered:
· Statewide planning goals for specific references. Section III, subsection 2 of the DEQ State Agency Coordination Program document identifies the following statewide goal relating to DEQ's authority:

	Goal	Title
	5 		Open Spaces, Scenic and Historic Areas, and Natural Resources
	6 		Air, Water and Land Resources Quality
	11 		Public Facilities and Services
	16		Estuarial resources
	19		Ocean Resources

· OAR 340-018-0030 for EQC rules on land-use coordination. Division 18 requires DEQ to determine whether proposed rules will significantly affect land use. If yes, how will DEQ:
· Comply with statewide land-use goals, and
· Ensure compatibility with acknowledged comprehensive plans, which DEQ most commonly achieves by requiring a Land Use Compatibility Statement.
· DEQ’s mandate to protect public health, safety and the environment.
· Whether DEQ is the primary authority that is responsible for land-use programs or actions in the proposed rules.
· Present or future land uses identified in acknowledged comprehensive plans.

Determination
DEQ determined that the proposed rules listed under the Chapter 340 Action section above do not affect existing rules, programs or activities that Oregon considers land-use programs and actions in OAR 340-018-0030 or in the DEQ State Agency Coordination Program.


	 
	Stakeholder and public involvement


  
[bookmark: AdvisoryCommittee]Regulated parties 
DEQ worked directly with each of the 64 businesses subject to the Clean Fuels Program during the initial outreach and registration process in 2013. Through surveys, e-mails, workshops and individual conversations, DEQ worked closely with businesses to identify alternatives to the previous recordkeeping and reporting requirements to reduce costs to regulated parties while still providing DEQ with the information it needs for program development. DEQ shared the proposed rules with affected businesses and key stakeholders in fall 2013 during temporary rules development.

Advisory committee
DEQ did not convene an advisory committee for this proposed rule because the proposed rules reduce compliance requirements and costs to comply.

EQC prior involvement
DEQ shared information about this rulemaking with EQC in the Director's Dialogue Aug. 22, 2013. On Dec. 11, 2013, EQC adopted temporary rules that are substantively identical to these proposed permanent rules.

Public notice
DEQ provided notice of the Notice of Proposed Rulemaking with Hearing for this rulemaking to Secretary of State for publication in the April 2014 Oregon Bulletin
On March 19, 2014, DEQ provided notice of this proposed rulemaking by: 
1. DEQ’s rulemaking web page http://www.oregon.gov/deq/RulesandRegulations/Pages/2014/CFPPh1.aspx 
1. Email to the program’s regulated parties and key stakeholders
1. Email to approximately 7,024 interested parties through GovDelivery, including the interested persons lists for Agency Rulemaking and the Oregon Clean Fuels Program.
· Email to the following key legislators required under ORS 183.335:
· Michael Dembrow, Chair, Senate Environment and Natural Resources Committee 
· Jules Bailey, Chair, House Energy and Environment Committee 

DEQ provided legal notice in the following newspapers:
· The Oregonian 	publication date - March 19, 2014
· East Oregonian (Pendleton)	publication date - March 19, 2014



Public hearings
DEQ plans to hold one public hearing. The table below includes information about how to participate in the public hearings. 

 Before taking public comment and according to Oregon Administrative Rule 137-001-0030, the staff presenter will summarize the content of the notice given under Oregon Revised Statute 183.335 and respond to any questions about the rulemaking. 

DEQ will add the names, addresses and affiliations of all hearing attendees to the interested parties list for this proposed rulemaking if provided on a registration form or the attendee list. DEQ will consider oral and written comments received at the hearing and throughout the public comment period before completing the draft rules. DEQ will summarize all comments and respond to comments on the Environmental Quality Commission staff report.

	Hearing

	Date
	April 16, 2014

	Time
	6 p.m.

	Address
	DEQ Headquarters Office
Tenth Floor, Conference Room EQC A
811 SW Sixth Avenue
Portland OR 97204

	Presiding Officer
	DEQ Staff

	Staff Presenter
	Cory-Ann Wind, AQ Planner












Close of public comment period
The comment period will close on April 21, 2014, at 5 p.m. 
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