From: Koprowski.Paul@epamail.epa.gov

To: CARLOUGH Les; ROOT Jenny

Cc: HOUGH Merlyn; Downey.Scott@epa.gov
Subject: RE: Advisory Committee Meeting follow up
Date: Thursday, December 27, 2012 11:56:01 AM
Attachments: revisionpenaltypolicy04910.pdf

2004penaltymod-memo.pdf
amendmentstopenaltypolicies -implementpenaltyinflationrule08.pdf

Les and Jenny,

At the first advisory committee meeting there was much discussion about whether or not to increase
the DEQ base penalty amounts used in the civil penalty matrix as a result of legislation that provided
authority to increase the maximum daily penalty amount to $25,000. There were several suggestions
put on the table at the meeting ranging from not adjusting the penalty matrix to adjusting the matrix

relative to the percent increase in the maximum amount to adjusting it somewhere in between.

The purpose of the message is to share information about how federal agencies are required to adjust
civil penalty amounts for inflation. Providing these federal guidelines may help the group decide on a
basis for how an inflationary increase could be calculated in Oregon. A link to EPA's methodology for
routinely increasing base penalty amounts for inflation may provide a predictable inflationary scale so
that penalties will continue to have a deterrent effect on future violations in Oregon.

In February 2004 EPA promulgated a rule titled "Adjustment of Civil Penalties for Inflation and
implementing the Debt Collection Improvement Act(DCIA) of 1996." The primary purpose of the DCIA
is to "preserve the deterrent effect of civil statutory penalty provisions by adjusting them for inflation."
The DCIA provided federal agencies with a mechanism to routinely review and adjust civil penalty
provisions for inflation. EPA has acted three times on this regulation. Once in 2004, a second time in
2008 and most recently in 2010. Attached below are copies of these memorandum for your information.

These three memorandum provide "inflation adjustment multiplier's” the EPA uses in
calculating/adjusting civil penalties for inflation and instructions to EPA on how to impose these
guidelines when calculating civil penalties. Also below is a link to the EPA enforcment office webpage
titled "Policy, Guidance and Publications” where you'll find copies of the memorandum and other
documents pertaining to EPA civil penalty policy.

http://www.epa.gov/enforcement/documents/index.html

Please let me know if you have any questions about these regulations or policy including how they are
implemented by our agency. Also, can you please forward this informational messsage to the advisory
group members as | do not have all of their email addresses.

Regards,
Paul

(See attached file: revisionpenaltypolicy04910.pdf) (See attached file:
2004penaltymod-memo.pdf)(See attached file: amendmentstopenaltypolicies-
implementpenaltyinflationrule08. pdf)

Paul Koprowski
Air Program Coordinator
U.S. EPA; Oregon Operations Office
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MEMORANDUM
SUBJECT: Revision to Adjusted Penalty Policy Matrices Package Issued on November 16,
2009 8
FROM: Rosemarie A. Kelley, Director < ¢} @AM« v &QQCW
Waste and Chemical Enforcement Division

Office of Civil Enforcement

TO: Regional Counsels
Regional Division Directors
-Regional Enforcement Directors

On November 16, 2009, the Waste and Chemical Enforcement Division issued adjusted
penalty policy matrices based on the 2008 Civil Monetary Penalty Inflation Adjustment Rule.
That package did not contain penalty policy matrices for enforcement under RCRA Subtitle I
(Underground Storage Tanks or “USTs”). Attached for your use is a revised version of the
November 16, 2009 package with adjusted penalty matrices for RCRA Subtitle I. Those
matrices are found in Attachments C and D. Attachment C amends “U.S. EPA Penalty Guidance
for Vlolatlons of UST Regulatlons OSWER D1rect1ve 9610 12” (November 14, 1990).

C ement: OSWER Directive

9610.16” (October6 1993). ‘Attachments A and B were changed to include RCRA Subtitle I
penalty policies in effect and instructions for amending each policy.

These matrices were updated to reflect the changes made to all penalty policies by the
memorandum from Granta Y. Nakayama entitled, “Amendments to EPA’s Civil Penalty Policies
to Implement the 2008 Civil Monetary Penalty Inflation Adjustment Rule” (December 29, 2008).
That memorandum implemented the Civil Monetary Penalty Inflation Adjustment Rule (73 Fed.
Reg. 75,340), which became effective on January 12, 2009. Both documents are available online
at: http:// www.epa.gov/compliance/resources/policies/civil/penalty/.

Attachment C contains matrices applicable to UST violations occurring from March 15,
2004 though January 12, 2009, and after January 12, 2009. Attachment D applies to violations
occurring after January 12, 2009. For questions regarding these matrices please contact Tom
Charlton by phone at (202) 564-6960 or by email at charlton.tom@epa.gov.

Internet Address (URL) @ http:/www.epa.gov
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Attachments:

- Transmittal Memorandum (originally issued on 16 November 2009)
- Attachment A (revised)

- Attachment B (revised)

- Attachment C (revised)

- Attachment D (revised)

cc: Regional Branch Chiefs

bee:  OCE/SLPD Division Director
OC/CASPD Division Director
OC/CAMPD Division Director
Craig Matthiessen, U.S. EPA OSWER/OEM
Nancy Barmakian, U.S. EPA Region 1
Deborah Brown, U.S. EPA Region 1
Sharon Hayes, U.S. EPA Region 1
Ken Stoller, U.S. EPA Region 2
Adrian Enache, U.S. EPA Region 2
Daniel Kraft, U.S. EPA Region 2
John Higgins, U.S. EPA Region 2
Ken Eng, U.S. EPA Region 2
William Sawyer, U.S. EPA Region 2
Harry Daw, U.S. EPA Region 3
Aquanetta Dickens, U.S. EPA Region 3
Fatima El Abdaoui, U.S EPA Region 3
Mary Coe, U.S. EPA Region 3
Jeaneanne Gettle, U.S. EPA Region 4
Anthony Toney, U.S. EPA Region 4
Joanne Benante, U.S. EPA Region 4
Robert Kaplan, U.S. EPA Region 4
Bill Anderson, 11.S. EPA Region 4

Mardi Klevs, U.S. EPA Region 5
Thomas Crosetto, U.S. EPA Region 5
Tony Martig, U.S. EPA Region 5
Mark Horwitz, U.S. EPA Region 5
Leverett Nelson, U.S. EPA Region 5
John Blevins, U.S. EPA Region 6
Troy Stuckey, U.S. EPA Region 6
Esteban Herrera, U.S. EPA Region 6
David McQuiddy U.S. EPA Region 6
Terry Sykes, U.S., EPA Region 6
Stacy Dwyer, U.S., EPA Region 6
Jamie Green, U.S. EPA Region 7
Royan Teter, U.S. EPA Region 7
Alyse Stoy, U.S. EPA Region 7
Melanie Pallman, U.S. EPA Region 8






Cynthia Reynolds, U.S. EPA Region 8
Edward Quintanan, U.S. EPA Region 8
David Janik, U.S. EPA Region 8

Pam Cooper, U.S. EPA Region 9
Adrienne Priselac, U.S. EPA Region 9
Nina Spiegelman, U.S. EPA Region 9
Carol Bussey, U.S. EPA Region 10
Richard Albright, U.S. EPA Region 10
Christine Colt, U.S. EPA Region 10
Scott Downey, U.S. EPA Region 10
David Allnut, U.S. EPA Region 10






ATTACHMENT A

RESOURCE CONSERVATION AND RECOVERY ACT

RCRA Civil Penalty Policy (2003)

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT

Enforcement Response Policy for FIFRA Section 7(c): Pesticide Producing Establishment Reporting
Requirement (2007)

Worker Protection Standard Penalty Policy - Interim Final (1997)

Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodenticide Act -- Good Laboratory
Practice (GLP) Regulations (1991)

Enforcement Response Policy for the Federal Insecticide, Fungicide, and Rodenticide Act (1990)

TOXIC SUBSTANCES CONTROL ACT

Section 1018 - Disclosure Rule Enforcement Response Policy (2007)
Reporting and Recordkeeping Rules and Requirements: TSCA SECTIONS 8, 12 AND 13 (1999)
Polychlorinated Biphenyls (PCBs) Penalty Policy (1990)

Interim Final Enforcement Response Policy - Asbestos Abatement Projects: Worker Protection: Final Rule
(1989)

Amended TSCA Section 5 Enforcement Response Policy (1989)

Asbestos Hazard Emergency Response Act (AHERA) Enforcement Response Policy (1989)
Enforcement Response Policy for TSCA Section 4 Test Rules (1986)
Final TSCA GLP Enforcement Response Policy (1985)

EMERGENCY PLANNING COMMUNITY RIGHT-TO-KNOW ACT

Enforcement Response Policy for Section 313 of the Emergency Planning Community Right-To-Know Act and
Section 6607 of the Pollution Prevention Act, Amended (2001)

Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency Planning Community Right-to-
Know Act and Section 103 of the Comprehensive Environmental Response, Compensation and Liability Act





(1999)

CLEAN AIR ACT

Combined Enforcement Policy for CAA Section 112(r) Risk Management Program (2001)

RESOURCE CONSERVATION AND RECOVERY ACT — SUBTITLE I

U.S. EPA Penalty Guidance for Violations of UST Regulations: OSWER Directive 9610.12 (1990)

Guidance of Federal Field Citation Enforcement: OSWER Directive 9610.16 (1993)






ATTACHMENT B - REVISED April 6, 2010

RCRA
CRA: RCRA Civil Penalty Policy une 2003)
FIFRA
IFRA: Worker Protection Standard Penalty Policy - Interim Final (09/01/97)

nforcement Response Policy for the Federal Insecticide, Fungicide, and
odenticide Act — Good Laboratory Practice (GLP) Regulations (09/30/91)

nforcement Response Policy for the Federal Insecticide, Fungicide, and
odenticide Act (07/02/90)

IFRA Section 7(c) Enforcement Response Policy (02/10/86)
TSCA

Section 1018 — Disclosure Rule Enforcement Response and Penalty Policy
(December 2007)

eporting and Recordkeeping Rules and Requirements: TSCA SECTIONS 8,
12, AND 13 (03/31/99)

olychlorinated Biphenyls Penalty Policy (04/09/90)
nforcement Response Policy for TSCA Section 4 Test Rules (05/28/86)
endment to the TSCA Section S Enforcement Response Policy (06/08/89)

sbestos Hazard Emergency Response Act (AHERA) Enforcement Response
olicy (01/31/89)

terim Final Enforcement Response Policy — Asbestos Abatement Projects:
orker Protection: Final Rule (11/14/89)

inal TSCA GLP Enforcement Response Policy (04/09/85)
EPCRA

nforcement Response Policy for Section 313 of the Emergency Planning
ommunity Right-To-Know Act (1989) and Section 6607 of the Pollution
revention Act (1990), Amended (04/12/01)

inal Enforcement Response Policy for Sections 304, 311, 312 of EPCRA and
Section 103 of CERCLA (09/30/99)

. CAA 112 (¥)

Combined Enforcement Policy for CAA Section 112(r) Risk Management
rogram (08/15/01)

sert behind pages 18-A and 26-A as indicated.

Insert table (p. 4-B) behind page 4-A.

o insert. ,
en proposing penalty amounts under the
nforcement Response Policy for GLP
egulations, dated September 30, 1991, actual
ollar amounts are determined by using the ERP
or FIFRA (07/02/90). See directions below for
IFRA ERP.

ert after page 19-B in the policy and page C-1-
in the appendix.

ert table (p. 13-A) after page 13 in the policy.

sert matrix (Appendix B p.30-A) behind
ppendix B p.30

sert matrix (p.8-B) behind page 8-A.

nsert matrix (p.9-C) behind page 9-B.
sert matrix (p2-C) behind page 2-B.
nsert matrix (p.16-C) behind page 16-B.

sert matrix (p.11-C) behind page 11-B.
sert matrix (p.17-C) behind page 17-B.

sert matrix (p. 6-C) behind page 6-B.

sert matrix (p.4-C) behind page 4-B.

sert matrix (p11-C) behind page 11-B.

sert matrix (pp. 20D & 20E) behind page 20C.

sert matrix behind page 8.





RCRA - Subtitle I

.S. EPA Penalty Guidance for Violations of UST Regulations: OSWER
irective 9610.12 (11/14/90)

se matrices in Attachment C in place of Exhibit
in OSWER Directive 9610.12 (Exhibit 4 is a

link on an HTML Document).

Guidance of Federal Field Citation Enforcement: OSWER Directive 9610.16
(10/6/93)

Insert matrices in Attachment D in OSWER






Insert behind page 18.

Gravity-based penalty matrix
to supplement the RCRA Civil Penalty Policy
for violations that occur after January 12, 2009.

Extent of Deviation from Requirement

MAJOR MODERATE MINOR
$37,500 $28,330 $21,250
MAJOR to to to
$28,330 $21,250 $15,580
Potential
for $15,580 $11,330 $7,090
Harm MODERATE to to to
$11,330 $7,090 $4,250
$4,250 $2,130 -~ $710
MINOR to to to
$2,130 $710 $150

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 26.

Multi-Day Matrix of Minimum Daily Penalties
To Supplement the RCRA Civil Penalty Policy
For Violations That Occur After January 12, 2009

Extent of Deviation from Requirement

MAJOR MODERATE MINOR
$7,0900 $5,670 $4,250
MAJOR to to to
$1,420 $1,070 $780
Potential
for $3,120 $2,230 $1,420
Harm MODERATE to to to
$570 $360 $220
$850 $430 $150
MINOR to to
$150 $150

gravity-based penalty for all counts in a partlcular case/matter should be rounded to the

nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 4-A.

Gravity-Based Penalty Table
To Supplement the Worker Protection Standard Penalty Policy - Interim Final

For Violations That Occur After January 12, 2009

Determining the Appropriate Enforcement Response

In conclusion, the following chart summaries when issuance of a NOW or a Civil Administrative
Complaint is the appropriate enforcement response:

SECOND VIOLATION WITHIN
PERSON FIRST VIOLATION FIVE (5) YEARS
Registrant If gravity adjustment factor is 3 or Civil Administrative Complaint
OR below (minor violations)-->NOW for a §14(a)(1) violator category
Commercial under § 9(c)(3) with a penalty amount up to
applicator’ $5,000/violation if committed
OR If gravity adjustment factor is 4 or through 1/30/97; or up to
Wholesaler greater--> Civil Administrative $5,500/violation if committed
OR Complaint for a §14(a)(1) violator after 1/30/97; or up to
Dealer category with a penalty amount up to $6,500/violation if committed
OR $5,000/violation if committed through | after March 15, 2004%; or up to
Retailer 1/30/97; or up to $5,500/violation if $7,500/violation if committed
OR committed after 1/30/97; or up to after January 12, 2009.
Distributor’ $6,500/violation if committed after

March 15, 2004%; or up to
$7,500/violation if committed after
January 12, 2009.

Also see FIFRA ERP ASSESSING ADMINISTRATIVE CIVIL PENALTIES (pg. 17) and footnotes (pg. 10), regarding further

discussions on distributors, and commercial, “for-hire” and private applicators.

Even if the total gravity adjustment level is 4 or greater, and if the violation occurs despite the “exercise of due

care,” and no “significant harm” occurs, a NOW under §14(a)(4) may be issued at any time.






SECOND VIOLATION WITHIN

PERSON FIRST VIOLATION FIVE (5) YEARS
Private NOW for a § 14(a)(2) violator category | Civil Administrative Complaint

applicator’ for a §14(a)(2) violator category
with a penalty amount up to
$1,000/violation if committed
through March 15, 2004; or up to
$1,100/violation if committed
after March 15, 2004.% %,

“For hire” Civil Administrative Complaint fora § | Civil Administrative Complaint

applicator 14(a)(2) violator category with a for a §14(a)(2) violator category

penalty amount up to $500/violation if
committed through 1/30/97; or up to
$550/violation if committed after
1/30/97; or up to $650/violation if
committed after March 15, 2004.}; or
up to $750/violation if committed after
January 12, 2009.

for a penalty amount up to
$1,000/violation if committed
through March 15, 2004; or up to
$1,100/violation if committed
after March 15, 2004> >4,

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.

Prior written warning or citation will be considered for any FIFRA violation.

The maximum penalty amount of $1,100 did not increase after January 12, 2009.






Insert behind page 19-B.

Gravity-Based Penalty Matrix
To Supplement the Enforcement Response Policy For Federal Insecticide,
Fungicide, And Rodenticide Act Section 14(A)(1)
For Violations That Occur After January 12, 2009

CIVIL PENALTY MATRIX FOR FIFRA SECTION 14(a)(1)

SIZE OF BUSINESS

LEVEL 1

LEVEL 2

LEVEL 3

LEVEL 4

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the

nearest unit of 100 as required by the memorandum irom Granta Nakayama, dated
December 29, 2008. _ : .





Insert behind page 19-C.

Gravity-Based Penalty Matrix
To Supplement the Enforcement Response Policy For Federal Insecticide,
Fungicide, And Rodenticide Act Section 14(A)(2)
For Violations That Occur After January 12, 2009

CIVIL PENALTY MATRIX FOR FIFRA SECTION 14(a)(2)'

SIZE OF BUSINESS

' This §14(a)(2) matrix is only for use in determining civil penalties issued subsequent to a notice
of warning or following a citation for a prior violation, or in the case of a “for hire” applicator
using a registered general use pesticide, subsequent to the issuance of a civil penalty of $650.

Note: After calculating the gravity-based penalty for each count, the total applicable

- gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.

1 In the matter of Petrocco Farms, the Administrative Law Judge identified a typographical error in
the December 31, 1996, Civil Monetary Penalty Inflation Adjustment Rule published at 40 C.F.R.
§19.4 which incorrectly listed the statutory maximum penalty for FIFRA § 14(a)(2) as $1,000. The
statutory maximum amount for FIFRA § 14(a)(2) should have been adjusted by the 10% inflation
factor to $1,100 in the codified table in the 1996 publication. The correct amount was published in the
preamble but not in the table.





Insert behind page 13.

for violations that occur after January 12, 2009

Gravity-based penalty matrix
to supplement the Enforcement Response Policy for the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA) for Section 7(c)

E. FIFRA Section 7(c) Civil Penalty Matrix

cp . . . . Second Time Third and
Type of Violations | First Time Violator Violator* Subsequent*
; C-I- 83,300
Late Reporting NOW C-1I - $1,650 $7,500
C-1II - $1,100
NOW
If no response:
. C-1- 83,300 C-I- 84,950
Non-Reporting C-II - $1,650 C-II - $3,300 $7,500
C-III - $1,100 C-III - $1,650
NOW or
Incomplete Report - Informal C-I-$3,300
Minor Response/NOW NOw C-II - $1,650
P C-III - $1,100
C-1-$3,300
Incomplete Report - C-II - $1,650
Major Now C-III - $1,100 §7,500
False Reporting $7,500 $7,500 $7,500

*Repeat violations refer to violations that occurred within a three year span.

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated

December 29, 2008.






Insert behind Appendix B Page 30.

Gravity-based penalty matrix

to supplement Section 1018-Disclosure Rule Enforcement Response Policy
for violations that occur after January 12, 2009

EXTENT CATEGORY MATRIX

Occupant of the A child under 6 year | A child 6 years of 18 years of age or
target housing is: of age or a pregnant | age or older but less older
woman than 18 years of age
or age not provided
EXTENT Major Significant Minor

GRAVITY-BASED PENALTY (GBP) MATRIX

The GBP, a function of the nature, circumstances and extent of each violation, is determined by
using the following matrix:

MAJOR SIGNIFICANT MINOR
CIRCUMSTANCE
EXTENT EXTENT EXTENT
HIGH '
Level 1 $16,000 $8,500 $2,840
Level 2 $11,340 $7,090 $1,710
MEDIUM
Level 3 $8,500 $5,670 $850
Level 4 $5,670 $3,540 $580
LOW
Level 5 $2,840 $1,850 $290
Level 6 $1,420 $710 $150

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated

December 29, 2008.






Insert behind page 8-A.

Gravity based penalty matrix
to supplement Recordkeeping and Reporting Rules and Requirements for TSCA
Sections 8, 12 and 13 for violations that occur after January 12, 2009

TSCA §§ 8,12, & 13
GRAVITY BASED PENALTY MATRIX

EXTENT
CIRCUMSTANCES
A B C
Major Significant Minor
LEVELS
1 $37,500 $24,080 $7,090
High Range
2 $28,330 $18,420 $4,250
3 $21,250 $14,170 $2,130
Mid Range
4 $14,170 $8,500 $1,420
5 $7,090 $4,250 $710
Low Range
6 $2,840 $1,850 $290

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 9-B.

Gravity Based Penalty Matrix
to supplement PCB Penalty Policy
for violations that occur after January 12, 2009

TSCA § 6 (PCB)
GRAVITY BASED PENALTY MATRIX

EXTENT
CIRCUMSTANCES
(probability of A B C
damages) Major . Significant Minor
LEVELS
1 $37,500 $24,080 $7,090
High Range
2 $28,330 $18,420 $4,250
3 $21,250 $14,170 $2,130
Mid Range
4 $14,170 $8,500 $1,420
5 $7,090 $4,250 $710
Low Range
6 $2,840 $1,850 $290

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 2-B.

Gravity Based Penalty Matrix
to supplement TSCA Section 4 Test Rule Enforcement Response Policy
for violations that occur after January 12, 2009

TSCA § 4 A
GRAVITY BASED PENALTY MATRIX
EXTENT
CIRCUMSTANCES
(probability of A B C
damages) Major Significant Minor
LEVELS
1 $37,500 $24,080 $7,090
High Range )
2 -- - --
3 $21,250 $14,170 $2,130
Mid Range
"4 $14,170 $8,500 $1,420
5 $7,090 $4,250 $710
Low Range
6 $2,840 $1,850 $290

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 16-B.

Gravity Based Penalty Matrix
to supplement TSCA Section 5 Enforcement Response Policy
for violations that occur after January 12, 2009

TSCA §5
GRAVITY BASED PENALTY MATRIX
EXTENT
CIRCUMSTANCES
A B C
Major Significant Minor
LEVELS

1 $37,500 $24,080 $7,090
High Range

2 $28,330 $18,420 $4,250

3 $21,250 $14,170 $2,130
Mid Range

4 $14,170 $8,500 $1,420

5 $7,090 $4,250 $710
Low Range

6 $2,840 $1,820 $290

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 11-B.

Gravity Based Penalty Matrix
to supplement Interim Final Enforcement Response Policy for the Asbestos
Hazard Emergency Response Act
for violations that occur after January 12, 2009.

Base Penalty for LEA’s
CIRCUMSTANCES Extent Extent Extent
(Levels) LEVEL A LEVEL B LEVEL C
MAJOR SIGNIFICANT MINOR
(>3,000 sq. ft. | (>160 sq. ft. or | (<or =160 sq. ft. or
or 1,000 linear | 260 linear ft. but 260 linear ft.)
ft.) <3,000 sq. ft. or
1,000 linear ft.)
LEVEL 1 $7,500 $5,700 '$1,680
LEVEL 2 $6,700 $4,020 $1,010
LEVEL 3 $5,030 $3,350 ' $510
LEVEL 4 $3,350 $2,010 $340
LEVELS $1,680 $1,010 $170
LEVEL 6 $670 $490 $70

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 17-B.

Gravity based penalty matrix
to supplement Interim Final Enforcement Response Policy for the Asbestos
Hazard Emergency Response Act
for violations that occur after January 12, 2009

AHERA -“QOther Persons”

Extent Extent Extent
CIRCUMSTANCES LEVEL A LEVELB LEVEL C
(Levels) MAJOR SIGNIFICANT MINOR

LEVEL 1 $7,500 $4,080 $1,200
LEVEL 2 $4,800 $3,120 $720
LEVEL 3 $3,600 $2,400 $360
LEVEL 4 $2,400 $1,440 $240
LEVEL S $1,200 $720 $120
LEVEL 6 $480 $320 $50

Note: > = greater than; < = less than.

gravnty-based penalty for all counts ina partlcular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 6-B.

Gravity based penalty matrix
to supplement Interim Final Enforcement Response Policy — Asbestos
Abatement Projects: Worker Protection: Final Rule
for violations that occur after January 12, 2009

Asbestos Worker Protection

Extent Extent Extent
CIRCUMSTANCES LEVEL A LEVEL B LEVEL C
(Levels) MAJOR SIGNIFICANT MINOR

LEVEL 1 $37,500 $24,080 $7,090
LEVEL 2 $28,330 $18,420 $4,250
LEVEL 3 $21,250 $14,170 $2,130
LEVEL 4 $14,170 $8,500 $1,420
LEVELS $7,090 $4,250 $710
LEVEL 6 $2,840 $1,850 $290

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 4-B.

Gravity Based Penalty Matrix
to supplement TSCA Good Laboratory Practices Regulations Enforcement
Policy for violations that occur after January 12, 2009.

TSCA GLP
GRAVITY BASED PENALTY MATRIX
EXTENT
CIRCUMSTANCES
(probability of A B C
damages) Major Significant Minor
LEVELS
1 $37,500 $24,080 $7090
High Range '
2 -- -- -
3 $21,250 $14,170 $2,130
Mid Range
4 - -- --
5 $7,000 $4,250 $710
Low Range
6 .- -- -

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 11-B.

Gravity-based penalty matrix
to supplement Enforcement Response Policy for Section 313 of the Emergency
Planning Community Right-To-Know Act (1989) and Section 6607 of the
Pollution Prevention Act (1990) for violations that occur after January 12, 2009.

GRAVITY-BASED PENALTY MATRIX FOR EPCRA SECTION 313

EXTENT

CIRCUMSTANCE

LEVEL B
Significant

LEVEL1 $37,500 $24,080

LEVEL?Z $28,330 $18,420

LEVELS $21,250 $14,170

LEVEL 4

$14,170 $8,500

LEVEL> $7,090 $4,250

$2,840 $1,850

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the

nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 20-C.

Gravity-based penalty matrix to supplement Enforcement Response Policy for
Sections 304, 311, and 312 of the Emergency Planning and Community Right-
To-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation and Liability Act for violations that occur after January 12, 2009.

Table 11

CIVIL PENALTY MATRIX FOR CERCLA SECTION 103,
EPCRA SECTION 304", AND EPCRA SECTION 312

GRAVITY (Quantity Released/Stored)

EXTENT LEVEL A LEVEL B LEVELC
(timeliness of (greater than 10 | (greater than 5 but | (greater than 1 but less
notification/timeliness of times the less than or equal to | than or equal to 5 times
inventory submission) RQ/MTL) 10 times the the RQ/MTL)
RQ/MTL)
LEVEL 1 $37,500 $26,560 $17,710
(more than 2 hours/30
days) $26,560 $17,710 $8,860
LEVEL 2
(between 1 and 2 $26,560 $17,710 $8,860
hours/after 20 but within
30 days) $17,710 $8,860 $4,430
LEVEL 3
(within 1 hour, but after $17,710 $8,860 $4,430
15 minutes/after 10 but
within 20 days) $8,860 $4,430 $2,220

TWhile the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated with
the levels do not apply. To determine the appropriate extent level for violations of § 304, see pp.
12-13, supra.

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 20-D.

Gravity-based penalty matrix to supplement Enforcement Response Policy for
Sections 304, 311, and 312 of the Emergency Planning and Community Right-
To-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation and Liability Act for violations that occur after January 12, 2009.

Table II (continued)
CIVIL PENALTY MATRIX FOR EPCRA SECTION 311

GRAVITY (Quantity Stored)

EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of MSDS (greater than | (greater than 5 but | (greater than 1 but less
submission) 10 times the | less than or equal to | than or equal to 5 times

MTL) 10 times the MTL) the MTL)

LEVEL 1 $16,000 $12,460
(more than 30 days)
$12,460 $8,310 $4,150
LEVEL 2 $12,460 $8,310 . $4,150
(after 20 but within 30
days) $8,310 $4,160 $2,080
LEVEL 3 $8,310 $4,160 $2,080
( BE
$1,450 $2,080 $1,150

The dollar values in the matrix were increased by 28.75% to reflect the first increase in the
statutory maximum penalty amount since 2004.

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated
December 29, 2008.





Insert behind page 8.

Gravity-based penalty matrix
to supplement Combined Enforcement Policy for CAA Section 112(r) Risk
Management Program for violations that occur after January 12, 2009

GRAVITY MATRIX

Table I
Penalty Assessment Matrix
for violations that occurred after January 12, 2009

Type of Facility5
Program 3 Program 2- Program 1

Major Not less than $38,500 $76,900 $107,800

$32,010 $44,010

Extent.of Deviation Moderate $44,000 $32,000 $18,700
$23,010 $15,410 $ 7,700

Minor $23,000 $15,400 $7,700

$9,900 $ 6,600 $2,500

Regions should understand that the statutory maximum for penalty under the Clean Air Act after January 12, 2009, is $37,500 per day
per violation. Some of the penalty amounts in the matrix above exceed the statutory maximum. Penalties in excess of the statutory maximum

may only be used if the Agency alleges that more than one violation has occurred.

Note: After calculating the gravity-based penalty for each count, the total applicable
gravity-based penalty for all counts in a particular case/matter should be rounded to the
nearest unit of $100 as required by the memorandum from Granta N akayama, dated
December 29, 2008.

3 The facilities subject to part 68 fall into one of three categories: Program 1, 2 or 3. The
program levels are defined in the RMP regulations based upon the level of risk posed by
processes subject to the risk management program.





Attachment C: Clarification to OSWER Directive 9610.12. Use in place of Exhibit 4.

it4. .

Matrix Values for Determining the
Gravity—Based Component of A Penalty

(Use for Violations that Occurred After March 15, 2004 Through January 12, 2009)

Extent of Deviation from Requirement

Major Moderate Minor .
Major

1,930 1,290 650
E Moderate
>
S
‘% 970 650 320
= Minor
B
&

260 130 70

NOTE: These amounts conslitute the matrix valu only. They ara not the Initial penalty
. n ure [ a8 ows:

Target Figure - Benefl  #f L, X5  fic X Sonsltivity X Nomcomplian

inftlal P.m"v - Economic MATRIX Vielator- Environmental D‘y‘ of e l
Componeny Adjustmaents Multiplier Multiplier
| A— i i

Note: Original values provided in Directive 9610.12, November 14, 1990 have been adjusted for inflation by multiplying
By 1.2895, reflecting the 10% increase, and the 17.23% increase [1.10 x 1.1723 = 1.2895] in accordance with December
29, 2008 Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penality Inflation Adjustment
Rule (Effective January 12, 2009). Resulting values were rounded to the nearest whole number then rounded to the

nearest 10.

[Directive 9610.12 ]






Attachment C: Clarification to OSWER Directive 9610.12. Use in place of Exhibit 4.
X iit . .

Matrix Values for Determining the
Gravity—-Based Component of A Penalty
(Use for Violations that Occurred After January 12, 2009)

Extent of Deviation from Requirement

Major Moderate Minor )
Major
2,130 1,420 710
Moderate
1,060 710 350
Minor
280 140 70

NOTE: These amounts conslitute the matrix valuo only. They are pot the lnltial pens

Economic Vioiator- Env onmerts! Days of l
inftlal Penalty MATRIX ¥
Tar;u ng’" = Bl V:LU'E X Specific X Sensitivity X Nomcompliance
; Componen Adjustinents Muitiplier Multiplier

— e - —rs g

Note: Original values provided in Directive 9610.12, November 14, 1990 have been adjusted for inflation by multiplying

By 1.4163, reflecting the 10% increase, the 17.23% increase, and the 9.83% increase [1.10 x 1.1723 x 1.0983 = 1.4163]
in accordance with December 29, 2008 Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary
Penaity Inflation Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest whole
number then rounded to nearest 10.

[Directive 9610.12 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Selected Violations Of Federal Underground
Storage Tank Regulations Subpart B--UST
Systems: Design, Construction, Installation, and
Notification OSWER Directive 9610.16 Guidance
On Federal Field Citation Enforcement October
6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART B -- UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION

Performa ce standards for new UST systems

Violations Appropriate for
Regulatory Citation Violation Regulatory Field Citations
(Penalty Amount)

Installation of an improperly constructed

§280.20(a)(1) fiberglass-reinforced plastic tank

$420

Installation of an improperly designed and
§280.20(a)(2) constructed metal tank that fails to meet $420
corrosion protection standards

Installation of a metal tank with unsuitable

§280.20(a)(2)(i) dielectric coating $210
sam0 0@ @) precalton of an improperly desgned cathodi 5429
sea00@@n)  IrErobe Istalaionof cthodic prtecton s219
s20.20@) D) Lo oberaion nd mantenance o ark 5219
sam0z0@(  on ofan Inproper comsruced stee- s429
§280.20(b)(1) i:;s:?;Ligznp?;SItrizppri(;;iJ:grly constructed fiberglass- $420
§280.20(b)(2) Failure to provide any cathodic protection for $420

metal piping





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.20(b)(2)(i)

§280.20(b)(2)(ii)

§280.20(b)(2)(iii)

§280.20(b)(2)(iv)

§280.20(c)

§280.20(c)(1)(i)

§280.20(c)(1)(ii)

§280.20(d)

§280.20(d)

§280.20(e)

Regulatory Citation

§280.21(a)

§280.21(b)

§280.21(b)(1)(i)

§280.21(b)(1)(ii)

Installation of piping with unsuitable dielectric
coating

Installation of improperly designed cathodic
protection for metal piping

Improper Installation of cathodic protection
system for piping

Improper operation and maintenance of cathodic
protection system for metal piping

Failure to use a spill prevention system and an
overfill prevention system

Installation of inadequate spill prevention
equipment In a new tank

Installation of inadequate overfill prevention
equipment in a new tank

Failure to install tank in accordance with accepted
codes and standards

Failure to install piping in accordance with
accepted codes and standards

Failure to provide any certification of UST
installation

Violation

Failure to perform replacement, upgrade, or
closure for existing substandard tank systems

Failure to meet all tank upgrade standards

Improper Installation of interior lining for tank
upgrade requirements

Failure to meet Interior lining Inspection

$210

$420

$210

$210

$420

$210

$210

$210

$210

$210

Violations Appropriate for

Regulatory
(Penalty Amount)
*$1,300
$420
$210
$210





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.21(b)(2)(i)

§280.21(b)(2)(ii)

§280.21(b)(2)(iii)

§280.21(b)(2)(iv)

§280.21(c)

§280.21(c)

§280.21(d)

Regulatory

§280.22(a) or

§280.22(b)

§280.22(c)

§280.22(e)

requirements for tank upgrade

Failure to ensure that tank is structurally sound

before installing cathodic protection $210
Failure to conduct monthly release detection

monitoring for upgraded tank under 10 years of $420
age

Failure to meet tightness test requirements for a $210
tank upgraded with cathodic protection

Failure to meet requirements for testing for

corrosion holes for a tank upgraded with cathodic $210
protection

Failure to Install any cathodic protection for metal $420
piping upgrade requirements

Failure to meet piping tightness test requirements

for metal piping after upgrade with cathodic $210
protection

Failure to provide spill or overfill prevention $420

system for an existing tank

§280.22 Notification requirements

Violations Appropriate for
Violation Regulatory
(Penal Amount)

Failure to notify state or local agency within 30

days of bringing an UST system into use $420

Failure to notify designated state or local agency

of existing tank $420

Failure to submit a separate notification form
identifying all known tanks for each site where $210
tanks are located

Failure to certify on notification form UST system
requirements of proper installation, cathodic
protection, financial responsibility, and release
detection

$210





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Failure to provide installer certification of
§280.22(f) compliance with installation requirements on $210
notification form

Failure to inform tank purchaser of notification

§280.22(g) requirements

Notes: *The penalty amount for the 280.21(a) “Catch-all” violation was previously changed to $900
(on March 16, 1999); and further adjusted to $1,300 in accordance with the March 3, 2000 Use of
Field Citations for Failure to Comply with 40 C.F.R. § 280.21 Upgrade, Replacement or Closure
Requirements at UST Facilities in order to recover economic benefit. This amount exceeds the
adjustment for inflation using the December 29, 2008 Civil Monetary Penalty Inflation Adjustment Rule
(Effective January 12, 2009). (i.e., $420). This penalty amount remains unchanged beyond the
previous increase applied on March 3, 2000.

Original penalty amounts were adjusted for inflation. Current amounts are reflected in the table.
Original penalty amounts were multiplied by 1.4163. [Reflecting the 10% increase for the period Jan
31, 1997 through Mar 15, 2004; a 17.23% increase (1.10 x 1.1723 = 1.2895) from March 16, 2004
through January 11, 2009; and a 9.83% increase for violations occurring on or after January 12, 2009
(1.10 x 1.1723 x 1.0983 = 1.4163)]. This is in accordance with the December 29, 2008,
Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation
Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest $10.

[ Directive 9610.16 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.
Selected Violations Of Federal Underground
Storage Tank Regulations Subpart C--General
Operating Requirements OSWER Directive
9610.16 Guidance On Federal Field Citation
Enforcement October 6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART C -- GENERAL OPERATING REQUIREMENTS

280.3 Spill and overfill control

Violations Appropria e for
Regula!tory Violation p.p P L
Citation Regulatory Field Citations
(Penalty Amount)
Failure to lake necessary precautions to
§280.30(a) prevent overfill/spillage during the
transfer of product $420
§280.30(b) Failure to report a spill/overfill
§280.30(b) Failure to Investigate and clean up a

spill/overfill

280.31 Operation and maintenance of corrosion protection

Violations Appropriate for
Ri?“"!t"y Violation p.p P L.
[tatian Regulatory-Freld-Citations—————
(Penalty Amount)
Failure to operate and maintain corrosion
§280.31(a) protection system continuously $210
§280.31(b) Failure to ensure proper operation of $210
’ cathodic protection system
Failure to inspect impressed current
§280.31(c) systems every 60 days $210
§280.31(d) Failure to maintain records of cathodic $70

protection inspections

280.32 Compatibility






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

egulatory
Citation

§280.32

Regulatory
Citation

§280.33(a)

§280.33(b)

§280.33(c)

§280.33(c)

§280.33(d)

§280.33(e)

§280.33(f)

Regul tory
Citation

Violation

Failure to ensure that UST system is
made of or lined with materials
compatible with substance stored

280.33 Repairs allowed

Viola ion

Failure to repair UST system in
accordance with accepted codes and
standards

Failure to repair fiberglass-reinforced UST
in accordance with accepted codes and
standards

Failure to replace metal piping that has
released product

Failure to repair fiberglass-reinforced
piping in accordance with manufacturers
specifications

Failure to ensure that repaired tank
systems are tightness tested within 30
days of completion of repair

within 6 months of repair of an UST
system

Failure to maintain records of each repair
to an UST system

Violation Appropriate for
Regula ory Field Citations
Penalt mount)

$210

Violations Appropriate for
Regulatory Field Citations
(Penalty Amount)

$210

$210

$210

$210

$420

$210

$70

280.34 Reporting and record eeping

V'olation

Violations Appropr-ate for
Regulatory Field Citations
(Penality Amount)

For violations of reporting and recordkeeping, see appropriate regulatory section (e.g., reporting of

releases will be under Subpart D).





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for

violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.34(a)(1) or

Failure to submit notification for UST

system $420
Failure to submit certification of a new

§280.34(a)(1) installation with notification form $420
Failure to maintain analysis of site

§280.34(b)(1) corrosion potential if corrosion protection
equipment is not used $70
Failure to maintain corrosion protection

§280.34(b)(2) equipment operation documentation $70
Failure to maintain documentation of UST

§280.34(b)(3) system repairs $70
Failure to maintain documentation of

§280.34(b)(4) compliance with release detection
requirements $70
Failure to maintain records at UST site

§280.34(c)(1) or and immediately available for inspection $70
Failure to maintain records at a readily

§280.34()(2) available alternative site $70

Note: Original penalty amounts were adjusted for inflation. Current amounts are reflected in the
table. Original penalty amounts were multiplied by 1.4163. [Reflecting the 10% increase for the

period Jan 31, 1997 through Mar 15, 2004; a 17.23% increase (1.10 x 1.1723 = 1.2895) from March
16, 2004 through January 11, 2009; and a 9.83% increase for violations occurring on or after January
12, 2009 (1.10 x 1.1723 x 1.0983 = 1.4163)]. This is in accordance with the December 29, 2008,
Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation

Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest $10.

[ Directive 9610.16 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Selected Violations Of Federal Underground

Storage Tank Regulations Subpart D--Release
Detection OSWER Directive 9610.16 Guidance
On Federal Field Citation Enforcement October

6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART D -- RELEASE DETECTION

Regulatory
Citation

§280.40(a)

§280.40(b)

§280.40(c)

§280.40(d)

Regula ory
Citation

§ 280.41(a) or

§280.41(a)(1) or

§ 280.41(a)(2)

§280.41(b)(1)(i)

280.40 General requirements for all UST systems
(Applies only to petroleum tanks)

Violation

Failure to provide adequate release
detection method

Failure to notify implementing agency
when release detection indicates release

Failure to provide any release detection
method by phase-in date

Failure to close any UST system that
cannot meet release detection
requirements

Violations Appropriate for
Regulatory Field Citations
Penalty Amount)

$420

$210

$420

280.41 Re uirements for etroleum UST s stems

Violation

Failure to monitor tanks at least every 30
days, if appropriate

Failure to conduct tank tightness testing
every 5 years, if appropriate

Failure to conduct annual tank tightness
testing, if appropriate

Failure to equip pressurized piping with
automatic line leak detector

Violations Appropriate for
Regulatory Field Gitations
Penal Amount)

$420

$420

$420

$420





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.41(b){(1)(ii)

§ 280.41(b)(2)

Regulatory
Citation

§280.42(a)

§280.42(b)

§280.42(b)(1)

§280.42(b)(2)

§280.42(b)(3)

§280.42(b)(4)

Regulatory
Citation

§280.43(a)

§280.43(a)(1)-(6)

§280.43(b)

Failure to have annual tank tightness test
or perform monthly monitoring on $420
pressurized piping

Failure to conduct line lightness test or

use monthly monitoring on suction piping $420

280.4 Requirements for hazardous substance UST systems

Violations Appropriate for

Violation
Regulatory Field Citations
(Penalty Amount)
Failure to provide release detection for an
existing hazardous substance tank $420
system
Failure to provide adequate release
detection for a new hazardous substance $420

UST system

Failure to provide adequate secondary
containment of tank for a hazardous $420
substance UST

Failure to provide adequate double-walled
tank/adequate lining for a hazardous $420
substance UST

Failure to provide adequate external

liners for a hazardous substance UST $420

Failure to provide adequate secondary
containment of piping for a hazardous $420
substance UST

280.43 ethods of release detection fo tanks

V'o ations Appropriate fo

Violation
Regulatory Field Gitations
(Penalty Amoun.)
Inadequate operation or maintenance of $420
inventory control
$70 each
Inadequate operation or maintenance of $420

manual tank gauging





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.43(b)(1)-
(4)*

§280.43(c)

§280.43(d)

§280.43(d)(1)-(2)

§280.43(e)

§280.43(e)(1)-
(7)#

§280.43(f)

§280.43(f)(1)-
(8)@

§280.43(q)

Regulatory
Citation

§280.44

§280.44(a) or

§280.44(b)

§260.44(c)

Regulato
Citation

Inadequate operation or maintenance of
tank tightness testing

Inadequate operation or maintenance of
automatic tank gauging

Inadequate operation or maintenance of
vapor monitoring

Inadequate operation or maintenance of
ground-water monitoring

Inadequate operation or maintenance of
interstitial monitoring

$70 each

$210

$420

$210 each

$420

$210 each

$420

$210 each

$420

280.44 Methods of releas detection for piping

Violation

Failure to provide any release detection
for underground piping

Fai ure to provide adequate line leak
detector system for underground piping

Failure to provide adequate line tightness
testing system for underground piping
system

Inadequate use of applicable tank release
detection methods

Violations Appropriate for
Regulatory Field Citations

(Penal Amount)

$420

$210

$210

$210

280.45 Release detection recordkeeping

Violation

Violations Appropriate for
Regulatory Field Gitations
(Penalty Amount)





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for

violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.45

Failure to maintain records of release
detection monitoring

$210

§280.45(a)

Failure to document all release detection
performance claims for 5 years after
installation

$70

§280.45(b)

Failure to maintain results of sampling,
testing or monitoring for release
detection for at least 1 year or failure to
retain results of tightness testing until
next test is conducted

$70

§280.45(c)

Failure to document calibration,
maintenance, and repair of release
detection

$70

* If citing more than 3 subsections, cite instead §280.43(b) or §280.41 (a)

# If citing more than 1 subsection, cite instead §280.43(e)

@ If citing more than 1 subsection, cite instead §280.43(f)

Note: Original penalty amounts were adjusted for inflation. Current amounts are reflected in the
table. Original penalty amounts were multiplied by 1.4163. [Reflecting the 10% increase for the
period Jan 31, 1997 through Mar 15, 2004; a 17.23% increase (1.10 x 1.1723 = 1.2895) from March
16, 2004 through January 11, 2009; and a 9.83% increase for violations occurring on or after January
12,2009 (1.10 x 1.1723 x 1.0983 = 1.4163)]. This is in accordance with the December 29, 2008,
Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation
Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest $10.

[ Directive 9610.16 }






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.
Selected Violations Of Federal Underground
Storage Tank Regulations Subpart E--Release
Reporting, Investigation, and Confirmation
OSWER Directive 9610.16 Guidance On Federal
Field Citation Enforcement October 6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART E -- RELEASE REPORTING, INVESTIGATION, AND CONFIRMATION

280.50 Reporting of suspected release

: Violations Appropriate for
Regulgtory Violation p.p P L
Citation Regulatory Field Citations
(Penalty Amount)
Failure to report a suspected release
§280.50(a)-(c) within 24 hours to the implementing
agency

280.52 Release investigation and confirmation steps

Regulatory Violati Violations Appropriate for
AP iolation
Citation Regulatory Field Citations

(Penalty Amount)

Failure to investigate and confirm a

§280.52(a)-(b) release (if appropriate) using accepted
procedures
Violations Appropriate for
Regulatory Violation PP
itation Regulatory Field Citations
(Penalty Amount)
Failure to report a spill/overfill (if
appropriate) to implementing agency
§280.53(a) within 24 hours (or other specified time
period)
Failure to contain and immediately clean
§280.53(b) up a spill/overfill of less than 25 gallons
§280.53(b)

Failure to contain and immediately clean





* Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

up a hazardous substance spill/overfill

Note: No penalty amounts were originally established. This table remains unchanged.

[ Directive 9610.16 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.
Selected Violations Of Federal Underground
Storage Tank Regulations Subpart F--Release
Response and Corrective Action OSWER
Directive 9610.16 Guidance On Federal Field
Citation Enforcement October 6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART F -- RELEASE RESPONSE AND CORRECTIVE ACTION

280.61 Initial Response

Violations Appropriate for
Regulatory Field Citations
(Penalty Amount)

Regulatory

Citation Violation

Failure to take initial response actions
§280.61 within specified time period after a
release is confirmed

280.62 Initial abatement measures and site check

Violations Appropriate for
Regulatory Field Citations
(Penalty Amount)

Regulatory

Citation Violation

Failure to perform initial abatement
§280.62 measures and submit report within 20

) days (or other specified time) of release
confirmation

280.63 Initial site characterization

Regulatory Violati Violations Appropriate or
AR ation
Citation folati egulatory Field Citations
(Penalty Amount)

Failure to submit report on initial site
§280.63 characterization within 45 days (or other
specified time) of release confirmation

280.64 Free product removal

Regulatory V olation

Violations Appropriate for






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Citation

Regulatory Field C* ations
(Penaity Amount)

§280.64

Failure to perform free product removal
and submit report within 45 days (or
other specified time) of release
confirmation

Note: No penalty amounts were originally established. This table remains unchanged.

[ Directive 9610.16 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.
Selected Violations Of Federal Underground
Storage Tank Regulations Subpart G--Out-of-
Service UST Systems and Closure OSWER
Directive 9610.16 Guidance On Federal Field
Citation Enforcement October 6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART G OUT-OF-SERVICE UST SYSTEMS AND CLOSURE

280.70 Temporary closure

Violations Appropriate for
Re?ula_tory Violation p.p P .
Citation Regulatory Field Citations
(Penalty Amount)
Failure to continue operation and
maintenance of corrosion protection
§280.70(a) system in a temporarily closed tank $210
system
Failure to continue operation and
§280.70(a) maintenance of release defection in a $420
temporarily closed tank system
Failure to comply with temporary closure
§280.70(b) requirements for a tank system for 3 or $420
more months
§280.70(b)(1)-(2) $210 each
Failure to permanently close or upgrade a
§280-70{c)—temperarily-closed-tank-system-atter12 $420

months

280.71 Permanent closure and changes-in-service

Regulatory

Violation

Violations ppropriate for

Citation Regulatory Field Citations
(Penalty Amount)
Failure to notify implementing agency of a
§280.71(a) closure or change-in-service $420
§280.71(b) Failure to remove all liquids and sludges $420

for tank closure






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

§280.71(b)

§280.71(c)

Regulatory
Citation

§280.72(a)

§280.72(b)

Regulatory
Citation

§280.74

§280.74

Failure to remove closed tank from the
ground or fill tank with an inert solid for
tank closure

Failure to empty and clean tank system
and conduct a site assessment prior to a
change-in-service

$420

280.72 Assessing the site at closure or change-in-service

Violation

Failure to measure (if required) for the
presence of a release before a permanent
closure

If contaminated soil, contaminated ground

water, or free product is discovered,
failure to begin corrective action

280.74 Closure records

Violation

Failure to maintain closure records for at
least 3 years

Failure to maintain change-in-service

Violations Appropriate for
egulatory Field Citations
(Penalty Amount)

Vio ations Appropriate for
Regu atory Field Citations
(Penal Amount)

$420

$420

Note: Original penalty amounts were adjusted for inflation. Current amounts are reflected in the
table. Original penalty amounts were multiplied by 1.4163. [Reflecting the 10% increase for the
period Jan 31, 1997 through Mar 15, 2004; a 17.23% increase (1.10 x 1.1723 = 1.2895) from March
16, 2004 through January 11, 2009; and a 9.83% increase for violations occurring on or after January
12,2009 (1.10 x 1.1723 x 1.0983 = 1.4163)]. This is in accordance with the December 29, 2008,
Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation
Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest $10.

[ Directive 9610.16 ]






Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Selected Violations Of Federal Underground
Storage Tank Regulations Subpart H--Financial
Responsibility OSWER Directive 9610.16
Guidance On Federal Field Citation Enforcement
October 6, 1993

Selected Violations of Federal Underground Storage Tank Regulations
SUBPART H -- FINANCIAL RESPONSIBILITY

280.93 Amount and scope of required Financial Responsibility

Regulatory Violati Violations Appropriate for
A iolation
Citation Regulatory Field Citations

(Penalty Amount)
Failure to comply with financial

§280.93(a) responsibility requirements by the required $210
phase-in time

Failure to meet the requirement for per- $210

§280.93(a)(1)-(2) occurrence coverage of insurance.

Failure to meet the requirement for annual $210

§280.93(b)(1)-(2) aggregate coverage of Insurance.

Failure to review and adjust financial
§280.93(f) assurance after acquiring new or additional $210
USTs

280.94 Allowable mechanisms and combinations of mechanisms

Regulatory Violati Violations Appropriate for
AP iolation
Citation Regulatory Field Citations

(Penalty Amount)
Use of an unapproved mechanism or

§280.94 combination of mechanisms to demonstrate $210
financial responsibility

280.95 Financial test of el -insurance

Regulatory Vio ati Violations Appropriate for
2 io ation
Ci atio Regulat ry Field Citations

(Penal Amount)





Attachment D: Clarification to OSWER Directive 9610.16 to reflect penalty amounts for
violations occurring after January 12, 2009. This replaces Subparts B through H.

Use of falsified financial documents to pass

§280.95 financial test of self-insurance
280. 06 Reporting by owner or operator
Vio ations Appropriate for
Regula_tory Violat'on ri-p P .
Citation Regulatory Field Citation

(Penalty Amount)

§280.106(a)(1)

Failure to report evidence of financial
responsibility to the implementing agency
within 30 days of detecting a known or
suspected release

$210

§280.106(a)2

Failure to report evidence of financial
responsibility to the implementing agency if
the provider becomes incapable of
providing financial assurance and the owner
or operator Is unable to obtain alternate
coverage within 30 days.

$210

§280.106(b)

Failure to report evidence of financial
responsibility to the implementing agency
when new tanks are installed

$210

280.107 Recordkeeping

Regulatory

Violations Appropriate for

A Violation
Citation Regulatory Field Citations
(Penalty Amount)
Failure to maintain copies of the financial
assurance mechanism(s) used to comply
§280.107 with financial responsibility rule and $210

certification that the mechanism is in
compliance with the requirements of the
rule at the UST site or place of business

Note: Original penalty amounts were adjusted for inflation. Current amounts are reflected in the
table. Original penalty amounts were multiplied by 1.4163. [Reflecting the 10% increase for the
period Jan 31, 1997 through Mar 15, 2004; a 17.23% increase (1.10 x 1.1723 = 1.2895) from March
16, 2004 through January 11, 2009; and a 9.83% increase for violations occurring on or after January
12,2009 (1.10 x 1.1723 x 1.0983 = 1.4163)]. This is in accordance with the December 29, 2008,
Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation
Adjustment Rule (Effective January 12, 2009). Resulting values were rounded to the nearest $10.

[ Directive 9610.16 ]
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MEMORANDUM

SUBJECT:  Modifications to EPA Penalty Policies to Implement the Civil Monetary Penalty
Inflation Adjustment Rule (Pursuant to the Debt Collection Improvement Act of
1996, Effective October 1, 2004)

FROM: Thomas V. Skinner /Ns
Acting Assistant Administrator

TO: Regional Administrators

This memorandum modifies all existing civil penalty policies to conform to a final rule
that increased statutory penalties. This amendment to our civil penalty policies will take effect
on October 1, 2004. This memorandum also provides guidance on how to plead penalties and
determine the new maximum penalty amounts that may be sought in administrative enforcement
actions. On February 13, 2004, the United States Environmental Protection Agency (EPA)
promulgated a final rule in the Federal Register, codified at 40 C.F.R. Part 19, Adjustment of
Civil Penalties for Inflation and implementing the Debt Collection Improvement Act of 1996
(DCIA). At the same time, EPA also published minor conforming amendments to 40 C.F.R. Part
27, Program Fraud Civil Remedies. The rule took effect on March 15, 2004. Consequently, all
violations occurring after March 15, 2004, are subject to statutory penalties that have been
adjusted for inflation. We have attached a copy of the published rule for your convenience.

OVERVIEW

The primary purpose of the DCIA is to preserve the deterrent effect of civil statutory
penalty provisions by adjusting them for inflation. In particular, the DCIA directed each federal
agency to review its respective civil monetary penalty (CMP) provisions and to issue a regulation
adjusting them for inflation. The DCIA also requires periodic review and adjustment of the
CMPs at least once every four years.

The DCIA limited the first penalty inflation adjustment, effective on January 30, 1997, to
10% above the existing statutory provision's maximum amount. For EPA, this meant all the
penalty provision maximums, with the exception of a few new penalty provisions added by the
1996 Safe Drinking Water Act (SDWA) amendments, which did not require any adjustment,
were adjusted upward by 10%. By memorandum dated May 9, 1997 (1997 Memorandum), EPA
modified all penalty policies to conform to the DCIA and the 1997 penalty inflation adjustment.

Internet Address (URL) o http://www.epa.gov
Recycled/Recyclable » Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)






The second penalty inflation adjustment, pursuant to 40 C.F.R. Part 19, Adjustment of
Civil Penalties for Inflation, became effective March 15, 2004. The statutory penalty provisions
and the new maximum penalty amounts are found in the attached Table 1 of 40 C.F.R. 19.4.
These increases in the penalty provisions apply only to violations that occur after the date the
increases take effect; that is, violations after March 15, 2004. For example, Clean Water Act
(CWA) Section 309 previously authorized judicial penalties of up to $27,500 per day per
violation; since the new rule became effective, the new maximum penalty amount is $32,500.
Therefore, if a violation subject to CWA section 309(d) started on March 1, 2004, and lasted
through March 16, 2004, the maximum statutory penalty liability would consist of 15 days of
violations at $27,500 per day, plus 1 day of violation at $32,500.

PENALTY POLICY CALCULATION CHANGES

By this memorandum, the Office of Enforcement and Compliance Assurance (OECA)
modifies all existing penalty policies to increase the initial gravity component of the penalty
calculation by 17.23 percent for those violations subject to the new rule. The inflation
adjustment for the penalty provisions set forth in the rule was calculated by comparing the
Consumer Price Index-Urban (CPI-U) for June 1996 with the CPI-U for June 2003. While not
required by the DCIA, we believe this is consistent with the congressional intent in passing the
DCIA and is necessary to effectively implement the mandated penalty increases set forth in 40
C.F.R. Part 19. Accordingly, each penalty policy is now modified to apply the appropriate
guidelines set forth below. These new guidelines apply to all penalty policies, regardless of
whether the policy is used for determining a specific amount to plead in a complaint or a
bottom-line settlement amount. A complete list of all of our existing penalty policies is provided
at the end of this memorandum.

A. If all of the violations in a particular case occurred on or before the effective date of
the new rule, penalty policy calculations should be consistent with the 1997 Memorandum.

B. For those judicial and administrative cases in which some, but not all, of the
violations occurred after the effective date of the new rule, the penalty policy calculations are
modified by following these five steps:

1. Perform the economic benefit calculation for the entire period of the violation.
Do not apply any mitigation or adjustment factors (such as good faith, ability to
pay, or litigation considerations) at this point.

2. Apply the gravity component of the penalty policy in the standard way for all
violations as follows. Do not apply any mitigation or adjustment factors at this
point.

3. (a) For those penalty policies that were issued prior to January 31, 1997:
Calculate the gravity component according to the penalty policy. For violations






that occurred on or after January 31, 1997, through March 15, 2004, multiply the
gravity component by 1.1, reflecting the 10% increase. For violations that
occurred after March 15, 2004, multiply the gravity component by 1.2895,
reflecting both the 10% increase and the 17.23% increases [1.10 x 1.1723 =
1.2895]. For example, if 40% of the violations occurred on or after January 31,
1997, through March 15, 2004, the gravity adjustment factor for those violations
would be calculated as follows: [1.1 x .40 = .44]. If 40% of the violations
occurred after March 15, 2004, the gravity adjustment factor for those violations
would be as follows: [1.2895 x .40 = .52].

(b) For those penalty policies that were issued or revised on or after January 31,
1997, through March 15, 2004: Calculate the gravity component according to the
penalty policy. For violations that occurred on or after January 31, 1997, through
March 15, 2004, use the gravity component set forth in the penalty policy, as the
10% increase is reflected in those policies. For violations that occurred after
March 15, 2004, multiply the gravity component by 1.1723, reflecting the 17.23%
increase. For example, if 40% of the violations occurred on or after January 31,
1997, through March 15, 2004, the gravity adjustment factor for those violations
would be .40. If 40% of the violations occurred after March 15, 2004, the gravity
adjustment factor for those violations would be as follows: [1.1723 x .40 = .47].

(c) Where all the violations in a particular case occurred after March 15, 2004: As
discussed in subparagraphs (a) and (b) above, apply the penalty policy in the
standard way to calculate the gravity component. Do not apply any mitigation or
adjustment factors at this point. For those penalty policies that were issued to
prior to January 31, 1997, multiply the gravity component by 1.2895, reflecting
both the 10% increase and the 17.23% increase. For those penalty policies that
were issued or revised after January 31, 1997, through March 15, 2004, multiply
the gravity component by 1.1723, reflecting the 17.23% increase.

4. Add the economic benefit calculation and the total applicable gravity (the gravity-
based penalty should be rounded to the nearest unit of 100) from above and adjust
the total, as appropriate, pursuant to the mitigation factors in the applicable policy.

PENALTY PLEADING

If all of the violations in a particular case occurred on or before the effective date of the
new rule, the pleading practices set forth in the 1997 Memorandum should be applied. If some of
the violations in a particular case occurred after the effective date, then any penalty amount pled
should use the newly adjusted maximum amounts. For example, in a civil judicial complaint
alleging violations of Section 301 of the Clean Water Act, the prayer for relief would be written
as follows:





Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40 C.F.R.
Part 19, assess civil penalties against [name] not to exceed $27,500 per day for each
violation of Section 301(a) of the Act, 33 U.S.C. § 1311(a), that occurred on or after
January 31, 1997 through March 15, 2004; and $32,500 per day for each violation of
Section 301 of the Act, 33 U.S.C. § 1311, that occurred after March 15, 2004, up to the
date of judgment herein.

If all of the violations in a particular case occurred after the effective date of the new rule,
then any penalty amount pled should use the newly adjusted maximum amounts. For example, in
a civil judicial complaint alleging violations of Section 301 of the Clean Water Act, the prayer
for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40 C.F.R.
Part 19, assess civil penalties against [name] not to exceed $32,500 per day for each
violation of Section 301 of the Act, 33 U.S.C. § 1311, up to the date of judgment herein.

ADMINISTRATIVE PENALTY CAPS FOR CWA, SDWA, AND CAA

The Debt Collection Improvement Act and 40 C.F.R. Part 19 raised the maximum penalty
amounts that may be sought for individual violations in administrative enforcement actions, as
well as the total amounts that may be sought in one administrative enforcement action. This
increase is particularly relevant for administrative enforcement actions under the CWA, SDWA,
and CAA, which are limited by penalty maximums that may be sought in a single action
(commonly called "caps")'. For example, prior to the DCIA and 40 C.F.R. Part 19, CWA Class
I administrative penalties were authorized up to $11,000 per violation and not to exceed
$137,500 in one administrative action; since the effective date of the new rule, the new penalty
maximums are now $11,000 and $157,500, respectively. Similarly, Part 19 also raised the total
penalty amounts that may be sought in a single administrative enforcement action under the CAA
from $220,000 to $270,000 (although higher amounts may still be pursued with the joint
approval of the Administrator and Attorney General). Note that the adjusted penalty caps apply
if an action is filed or a complaint is amended after March 15, 2004, even if some or all of the
violations occurred on or before March 15, 2004.

CHALLENGES IN THE COURSE OF ENFORCEMENT PROCEEDINGS

If a defendant challenges the validity of applying the adjusted penalty provisions on the
grounds that EPA did not have the authority to promulgate the rule that adjusted the penalty
maximums, please notify the Special Litigation and Projects Division of the challenge, so that
OECA and the Region can coordinate our response before a response is filed.

1 See CWA 33 U.S.C. § 309(g)(2)(A)-(B); CWA 33 U.S.C. § 311(b)(6)(B)(i)<ii); SDWA
42 U.S.C. § 300g-3(g)(3)(B); SDWA 42 U.S.C. § 300h-2(c)(1)(B), (2)(B); CAA 42 U.S.C. §
113(d)(1); CAA 42 U.S.C. § 205(c).





FURTHER INFORMATION

Any questions concerning the new rule and implementation can be directed to David
Abdalla of ORE’s Special Litigation and Projects Division at (202) 564-2413 or by email at
abdalla.david@epa.gov.

LIST OF EXISTING EPA CIVIL PENALTY POLICIES MODIFIED BY THIS
MEMORANDUM

General

Policy on Civil Penalties (2/14/84)
A Framework for Statute-Specific Approaches to Penalty Assessments (2/14/84)
Guidance on Use of Penalty Policies in Administrative Litigation (12/15/95)

Clean Air Act - Stationary Sources

Clean Air Act Stationary Source Civil Penalty Policy (7/23/95) (This is a generic policy
for stationary sources).

Clarifications to the October 25, 1991 Clean Air Act Stationary Source Civil Penalty
Policy (1/17/92)

Combined Enforcement Policy for Section 112(r)Risk of the Clean Air Act [Risk
Management Plan] (8/15/01)

There are a series of appendices that address certain specific subprograms within the stationary
source program.
Appendix | - Permit Requirements for the Construction or Modification of Major
Stationary Sources of Air Pollution (Not Dated)
Clarification of the Use of Appendix | of the Clean Air Act Stationary Source Civil
Penalty Policy (7/13/95)
Appendix Il - Vinyl Chloride Civil Penalty Policy (Not Dated)
Appendix 111 - Asbestos Demolition and Renovation Civil Penalty Policy (Revised
5/5/92)
Appendix IV - Volatile Organic Compounds Where Reformulation of Low Solvent
Technology is the Applicable Method of Compliance (Not Dated)
Appendix V - Air Civil Penalty Worksheet
Appendix VI - Volatile Hazardous Air Pollutant Civil Penalty Policy (Revised 3/2/88)
Appendix VII - Residential Wood Heaters (Not Dated)
Appendix VIII - Manufacture or Import of Controlled Substances in Amounts
Exceeding Allowances Properly Held Under Protection of Stratospheric Ozone
(11/24/89)
Appendix IX - Clean Air Act Civil Penalty Policy Applicable to Persons Who Perform
Service for Consideration on a Motor Vehicle Air Conditioner Involving the Refrigerant





or Who Sell Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, Protection
of Stratospheric Ozone, Subpart B (Not Dated)

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. Part 82,
Subpart F: Maintenance, Service, Repair, and Disposal of Appliances Containing
Refrigerant (6/1/94)

Appendix XI - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. Part 82,
Subpart C: Ban on Nonessential Products Containing Class | Substances and Ban on
Nonessential Products Containing or Manufactured with Class Il Substances (Not Dated)

Clean Air Act - Mobile Sources

Volatility Civil Penalty Policy (12/1/89)

Civil Penalty Policy for Administrative Hearings (1/14/93)

Manufacturers Programs Branch Interim Penalty Policy (3/31/93)

Interim Diesel Civil Penalty Policy (2/8/94)

Tampering and Defeat Device Civil Penalty Policy for Notices of Violation (2/28/94)
Draft Reformulated Gasoline and Anti-Dumping Settlement Policy (6/3/96)

TSCA

Guidelines for the Assessment of Civil Penalties Under Section 16 of TSCA (7/7/80)
(Published in Federal Register on 9/10/80. Note that the first PCB penalty policy was
published along with it, but the PCB policy is now obsolete). This is a generic policy for
TSCA sources. There are a series of policies that address certain specific subprograms
within TSCA. Theyare as follows:

Record keeping and Reporting Rules TSCA Sections 8, 12, and 13 (3/31/99)

PCB Penalty Policy (4/9/90)

TSCA Section 5 Enforcement Response Policy (6/8/89), amended (7/1/93)

TSCA Good Laboratory Practices Regulations Enforcement Policy (4/9/85)

TSCA Section 4 Test Rules (5/28/86)

TSCA Title Il - Asbestos Hazard Emergency Response Act (AHERA)

Interim Final ERP for the Asbestos Hazard Emergency Response Act (1/31/89)

ERP for Asbestos Abatement Projects; Worker Protection Rule (11/14/89)

Section 1018 of the Residential Lead-Based Paint Hazard Reduction Act - Disclosure
Rule Enforcement Response Policy (2/2000)

Safe Drinking Water Act - UIC

Interim Final UIC Program Judicial and Administrative Order Settlement Penalty Policy
-- Underground Injection Control Guidance No. 79 (9/27/93)

Safe Drinking Water Act - PWS





New Public Water System Supervision Program Settlement Penalty Policy (5/25/94)
EPCRA

Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency Planning
and Community Right to Know Act/Enforcement Response Policy for Section 103 of the
Comprehensive Enforcement Response, Compensation, and Liability Act (9/30/99)

Enforcement Response Policy for Section 313 of the Emergency Planning and
Community Right-to-Know Act (1986) and Section 6607 of the Pollution Prevention Act
(1990) (Amended)(4/12/01)

Clean Water Act

Revised Interim Clean Water Act Settlement Penalty Policy (3/1/95) (3/3/98)

Clean Water Act Section 404 Civil Administrative Penalty Actions Guidance on
Calculating Settlement Amounts (12/21/01)

Civil Penalty Policy for Section 311(b)(3) and Section 311 (j) of the Clean Water Act
(8/98)

Pilot Enforcement Approach for MOM [Management, Operation and Maintenance] Cases
in Region 1V (1/23/03)

RCRA

RCRA Civil Penalty Policy (6/23/03)
Guidance on the Use of Section 7003 of RCRA (10/97)

UST
U.S. EPA Penalty Guidance for Violations of UST Regulations (November 1990)
Guidance for Federal Field Citation Enforcement (OSWER Directive- No. 9610-16)
(October 1993)

CERCLA

Interim Policy on Settlement of CERCLA Section 106 (b)(1) and Section 107 (c)(3)
Punitive Damage Claims for Noncompliance with Administrative Orders (9/30/97)





FIFRA

General FIFRA Enforcement Response Policy (7/2/90)

FIFRA Section 7(c) ERP (2/10/86)

Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodenticide Act:
Good Laboratory Practice (GLP) Regulations (9/30/91)

FIFRA Worker Protection Standard Penalty Policy, Interim Final (9/97)

Attachment

CC:

(w/attachment)
Regional Counsel, Regions I - X
Director, Office of Environmental Stewardship, Region |
Director, Division of Enforcement and Compliance Assurance, Region Il
Director, Office of Enforcement, Compliance, and Environmental Justice, Region IlI
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Region VIII
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors
Regional Enforcement Coordinators, Regions | - X
Dana Ott, OGC-CCID
OECA Office Directors
ORE Division Directors
OSRE Division Directors
Bruce Gelber, Chief, EES, DOJ
Deputy and Assistant Chiefs, EES, DOJ





Federal Register/Vol. 69, No. 30/Friday, February 13, 2004/Rules and Regulations

7121

Employees (subpart A of 29 CFR part
2602) by removing all provisions other
than those dealing with outside
employment. These outside
employment provisions, which are now
codified at 29 CFR part 4904, have been
superseded by OGE’s government-wide
regulations. Accordingly, the PBGC is
removing part 4904 from its regulations.

Because this rule involves agency
management and personnel (5 U.S.C.
553(a)(2)), general notice of proposed
rulemaking and a delayed effective date
are not required (5 U.S.C. 553(b), (d)).

Because no general notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4904

Conflict of interests, Government
employees, Penalties, Political activities
(Government employees), Production
and disclosure of information,
Testimony.

m For the reasons set forth above, 29 CFR
chapter XL is amended as follows:

PART 4904—ETHICAL CONDUCT OF
EMPLOYEES

= 1. The authority citation for part 4904
continues to read as follows:

Authority: 29 U.S.C. 1302(b); E.O. 11222,
30 FR 6469; 5 CFR 735.104.

PART 4904—[REMOVED]

m 2. Part 4904 is removed.

Issued in Washington, DC this 10th day of
February, 2004.
Steven A. Kandarian,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 04—3246 Filed 2—12—04; 8:45 am]
BILLING CODE 7708-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 19 and 27
[FRL—7623-5]

Civil Monetary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (“EPA”) is issuing this final
Civil Monetary Penalty Inflation
Adjustment Rule, as mandated by the
Debt Collection Improvement Act of
1996, to adjust EPA’s civil monetary
penalties (“CMPs”) for inflation on a
periodic basis. The Agency is required

to review its penalties at least once
every four years and to adjust them as
necessary for inflation according to a
formula specified in the statute. A
complete version of Table 1 from the
regulatory text, which lists all of the
EPA’s civil monetary penalty
authorities, appears near the end of this
rule.

EFFECTIVE DATE: March 15, 2004.

FOR FURTHER INFORMATION CONTACT:
David Abdalla, Office of Regulatory
Enforcement, Special Litigation and
Projects Division, Mail Code 2248A,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460, (202) 564—2413.

SUPPLEMENTARY INFORMATION:
Background

Pursuant to section 4 of the Federal
Civil Penalties Inflation Adjustment Act
of 1990, 28 U.S.C. 2461 note, as
amended by the Debt Collection
Improvement Act of 1996, 31 U.S.C.
3701 note, (“DCIA”’), each federal
agency is required to issue regulations
adjusting for inflation the maximum
civil monetary penalties that can be
imposed pursuant to such agency’s
statutes. The purpose of these
adjustments is to maintain the deterrent
effect of CMPs and to further the policy
goals of the laws. The DCIA requires
adjustments to be made at least once
every four years following the initial
adjustment. The EPA’s initial
adjustment to each CMP was published
in the Federal Register on December 31,
1996, at (61 FR 69360) and became
effective on January 30, 1997.

This rule adjusts the amount for each
type of CMP that EPA has jurisdiction
to impose in accordance with these
statutory requirements. It does so by
revising the table contained in 40 CFR
19.4. The table identifies the statutes
that provide EPA with CMP authority
and sets out the inflation-adjusted
maximum penalty that EPA may impose
pursuant to each statutory provision.
This rule also revises the effective date
provisions of 40 CFR 19.2 to make the
penalty amounts set forth in 40 CFR
19.4 apply to all applicable violations
that occur after the effective date of this
rule.

The DCIA requires that the
adjustment reflect the percentage
increase in the Consumer Price Index
between June of the calendar year
preceding the adjustment and June of
the calendar year in which the amount
was last set or adjusted. The DCIA
defines the Consumer Price Index as the
Consumer Price Index for all urban
consumers published by the Department
of Labor (““CPI-U”’). As the initial
adjustment was made and published on

December 31, 1996, the inflation
adjustment for the CMPs set forth in this
rule was calculated by comparing the
CPI-U for June 1996 (156.7) with the
CPI-U for June 2003 (183.7), resulting in
an inflation adjustment of 17.23 percent.
In addition, the DCIA’s rounding rules
require that an increase be rounded to
the nearest multiple of: $10 in the case
of penalties less than or equal to $100;
$100 in the case of penalties greater
than $100 but less than or equal to
$1,000; $1,000 in the case of penalties
greater than $1,000 but less than or
equal to $10,000; $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000; $10,000 in
the case of penalties greater than
$100,000 but less than or equal to
$200,000; and $25,000 in the case of
penalties greater than $200,000.

The amount of each CMP was
multiplied by 17.23 percent (the
inflation adjustment) and the resulting
increase amount was rounded up or
down according to the rounding
requirements of the statute. Certain
CMPs were adjusted for the first time
and were increased by only 10 percent
without being subject to the rounding
procedures as required by the DCIA.
The table below shows the inflation-
adjusted CMPs and includes only the
CMPs as of the effective date of this
rule. EPA intends to readjust these
amounts in the year 2008 and every four
years thereafter, assuming there are no
further changes to the mandate imposed
by the DCIA.

On June 18, 2002, the EPA published
a direct final rule and a parallel
proposed rule in the Federal Register
(67 FR 41343). The direct final rule
would have amended the Civil
Monetary Penalty Inflation Adjustment
Rule, as mandated by the DCIA, to
adjust EPA’s civil monetary penalties
for inflation. EPA stated in the direct
final rule that if we received adverse
comment by July 18, 2002, EPA would
publish a timely notice of withdrawal
on or before the August 19, 2002
effective date, and then address that
comment in a subsequent final action
based on the parallel proposal
published at (67 FR 41363). EPA
subsequently received one adverse
comment on the direct final rule from
the General Accounting Office (“GAO”),
which asserted that EPA had
misinterpreted the rounding formula
provided in the DCIA. Accordingly, EPA
withdrew the direct final rule on August
19, 2002 (67 FR 53743).

The formula for the amount of the
penalty adjustment is prescribed by
Congress in the DCIA and these changes
are not subject to the exercise of
discretion by EPA. However the
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rounding requirement of the statute is
subject to different interpretations.
Some agencies rounded the increase
based on the amount of the current
penalty before adjustment, while other
agencies have rounded the increase
based on the amount of the increase
resulting from the CPI percentage
calculation. Still other agencies first
added the CPI increase to the amount of
the current penalty and then rounded
the total based on the amount of the
increased penalty. The penalties in
EPA’s direct final rule were rounded
based on the amount of the increase
resulting from the CPI percentage
increase because this approach appears
to achieve the intent of the DCIA by
steadily tracking the CPI over time.
However, the GAO’s adverse comment
asserts that a strict reading of the DCIA
requires rounding the CPI increase
based on the amount of the current
penalty before adjustment.

On July 3, 2003, EPA published a
proposed rule that appeared in the
Federal Register at (68 FR 39882),
entitled “Civil Monetary Penalty
Inflation Adjustment Rule,” as
mandated by the Debt Collection
Improvement Act of 1996, to adjust
EPA’s civil monetary penalties for
inflation on a periodic basis. EPA
subsequently published a technical
correction in the Federal Register on
August 4, 2003 at (68 FR 45788) to
correct errors in the language of the
proposal that mistakenly referred to the
proposed effective date as July 3, 2003.
EPA proposed to adopt GAO’s
interpretation of the DCIA rounding
rules and, thus, proposed to round the
CPI increases in the proposed rule based
on the amount of the current penalty
before adjustment.

In accordance with the DCIA, EPA’s
proposed rule used the CPI-U from June
2002 to calculate the penalty
adjustments. EPA also stated in the
proposal that it intends to use this
formula for calculating future
adjustments to the CMPs and will not
provide additional comment periods at
the time future adjustments are made.
EPA received comments on the
proposed rule from two commenters.

One commenter supported the
“greatest legal increase possible” to
discourage polluters from treating the
fines as just a “cost of doing business.”
This final rule enables EPA to impose
the maximum fines provided under the
law, but is not intended to address
when a maximum fine is appropriate.
Instead, EPA makes that decision on a
case-by-case basis, and considers
numerous factors in determining the
appropriate penalty in each case,
including the gravity of the violation

and the extent to which the violator
gained an economic benefit as a result
of violating the law.

Another commenter argued that any
ambiguity in the rounding requirement
of the statute was due to a “scrivener’s
error.” This commenter supported an
interpretation that penalties be rounded
based on the amount of the increase
resulting from the CPI adjustment,
rather than the amount of the penalty.
However, we determined after carefully
considering GAO’s comment and
examining the practices of other
agencies, that following the plain
meaning of the statutory language is
appropriate. As GAO’s adverse
comment states “‘[n]othing in the plain
language of the statute, nor the
legislative history, permits an agency to
use the size of the increase to determine
the appropriate category of rounding.”
This commenter also noted that EPA
had not published this second round of
adjustments within four years of the
initial adjustments as set forth in the
statute. EPA’s earlier direct final
rulemaking was delayed due to EPA’s
need to analyze and reconcile the
potential ambiguities arising from the
statutory language including review of
other agencies rulemakings under DCIA
and discussions with other agencies
regarding their approaches to
interpreting the DCIA. Prior to GAO’s
involvement in the process, no federal
agency had assumed a leadership in
providing guidance on how the DCIA
rounding rule should be implemented.
Since the time that GAO became
involved in the process, including the
submission of its adverse comment on
EPA’s direct final rule, EPA has worked
with GAO and other agencies to resolve
the appropriate interpretation of the
statutory language. Finally, the
commenter also suggested that all of the
penalties should be adjusted from their
original base and not their adjusted
base. The statute does not provide for a
return to the original base penalty in
calculating the adjustment but provides
that the adjustment “shall be
determined by increasing the maximum
civil penalty * * * by the cost-of-living
adjustment.”

As discussed above, EPA’s proposed
rule used the CPI-U from June 2002
because EPA proposed the rule in 2003.
However, since EPA is issuing the final
rule in 2004 and DCIA requires EPA to
use the CPI-U for June of the calendar
year preceding the adjustment, the
penalty adjustments in this final rule
use the CPI-U for June 2003 which
result in an inflation adjustment of
17.23 percent rather than the 14.8
percent adjustment in the proposed
rule. Thus, to derive the CMPs for this

final rule, the amount of each CMP was
multiplied by 17.23 percent and the
resulting increase was rounded
according to the rounding rules of DCIA
as EPA proposed and is adopting in this
final rule. As a result of using the June
2003 CPI-U, some of the adjusted CMPs
in this final rule are different than those
in the July 2003 proposed rule.
However, this difference results solely
from the requirement in DCIA to use the
June 2003 CPI-U and application of the
same rounding rules that EPA proposed
in July 2003.

Under 5 U.S.C. 553(b)(B), EPA finds
that there is good cause to promulgate
this rule without providing for further
public comment even though the rule
uses a CPI-U value different than the
CPI-U value used in the proposal. EPA
already provided an opportunity for
public comment on the rounding rules
that EPA has used in this final rule and
the DCIA requires that an agency use the
CPI-U from June of the year prior to the
adjustment. Therefore, further public
comment is unnecessary because EPA
has no discretion to do other than to use
the June 2003 CPI-U.

Statutory and Executive Order Review

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, [58 FR
51,735 (October 4, 1993)] the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866, and is therefore not subject to
review by the Office of Management and
Budget.
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Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). Burden
means the total time, effort, financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

Regulatory Flexibility Act

The Regulatory Flexibility Act, as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as (1) a small business
as defined in the Small Business
Administration regulations at 13 CFR
Part 121; (2) a small governmental
jurisdiction that is a government of a
city, county, town school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
EPA is required by the DCIA to adjust

civil monetary penalties for inflation.
The formula for the amount of the
penalty adjustment is prescribed by
Congress and is not subject to the
exercise of discretion by EPA. EPA’s
action implements this statutory
mandate and does not substantively
alter the existing regulatory framework.
This rule does not affect mechanisms
already in place, including statutory
provisions and EPA policies, that
address the special circumstances of
small entities when assessing penalties
in enforcement actions.

Although this rule will not have a
significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities.
Small entities may be affected by this
rule only if the federal government finds
them in violation and seeks monetary
penalties. EPA’s media penalty policies
generally take into account an entity’s
“ability to pay” in determining the
amount of a penalty. Additionally, the
final amount of any civil penalty
assessed against a violator remains
committed to the discretion of the
federal judge or administrative law
judge hearing a particular case.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates” that may result
in expenditures to state, local, and tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed a

small government agency plan under
section 203 of the UMRA. The plan
must provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This rule contains no federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
state, local, or tribal governments or the
private sector because the rule
implements mandate(s) specifically and
explicitly set forth by the Congress
without the exercise of any policy
discretion by EPA. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA. EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

Executive Order 13132: Federalism

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This rule
does not have federalism implications.
It will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in executive Order 13132.
Thus, Executive Order 13132 does not
apply to this rule.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” As this rule will not have
substantial direct effects on tribal
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governments, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes,
Executive Order 13175 does not apply
to this rule.

Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be “economically
significant”” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. EPA
interprets E.O. 13045 as applying only
to those regulatory actions that are
based on health or safety risks, such that
the analysis required under section 5-
501 of the Order has the potential to
influence the regulation. This rule is not
subject to E.O. 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks. Because this action does not
involve technical standards, EPA did
not consider the use of any voluntary
consensus standards under the National
Technology Transfer and Advancement
Act 0f 1995 (15 U.S.C. 272 note).

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer Advancement Act

of 1995 (“NTTAA”), Public Law 104—
113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards. Because this
action does not involve technical
standards, EPA did not consider the use
of any voluntary consensus standards
under the National Technology Transfer
and Advancement Act of 1995 (15
U.S.C. 272 note).

Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

This action does not require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. §801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 19

Environmental protection,
Administrative practice and procedure,
Penalties.

40 CFR Part 27

Administrative practice and
procedure, Assessments, False claims,
False statements, Penalties.

Dated: February 8, 2004.
Michael O. Leavitt,

Administrator, Environmental Protection
Agency.

= For the reasons set out in the preamble,
title 40, chapter I of the Code of Federal
Regulations is amended as follows:

= 1. Revise part 19 to read as follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

Sec.

19.1 Applicability.

19.2 Effective Date.

19.3 [Reserved].

19.4 Penalty Adjustment and Table.

Authority: Pub. L. 101-410, 28 U.S.C. 2461
note; Pub. L. 104-134, 31 U.S.C. 3701 note.

§19.1 Applicability.

This part applies to each statutory
provision under the laws administered
by the Environmental Protection Agency
concerning the maximum civil
monetary penalty which may be
assessed in either civil judicial or
administrative proceedings.

§19.2 Effective Date.

The increased penalty amounts set
forth in this part apply to all violations
under the applicable statutes and
regulations which occur after March 15,
2004.

§19.3 [Reserved].

§19.4 Penalty Adjustment and Table.

The adjusted statutory penalty
provisions and their maximum
applicable amounts are set out in Table
1. The last column in the table provides
the newly effective maximum penalty
amounts.
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TABLE 1 OF SECTION 19.4.—CIvIL MONETARY PENALTY INFLATION ADJUSTMENTS

Penalties effec-
tive between

New maximum

U.S. code citation Civil monetary penalty description 19%a7nggcrjyl\?gr,(:h penalty amount
15, 2004
7 U.S.C. 136L.(a)(1) -.cvveeneen FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PEN- | $5,500 .............. $6,500
ALTY—GENERAL—COMMERCIAL APPLICATORS, ETC.
7 U.S.C. 136.(a)(2) ..covveeneen FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PEN- | $550/$1000 ...... $650/$1,200

15 U.S.C.
15 U.S.C.
15 U.S.C.
31 U.S.C.
31 US.C.

33 U.S.C.
33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

33 U.S.C.

42 U.S.C.

42 U.S.C.

42 US.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.300h-2(c)(2)

42 U.S.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.

42 U.S.C.
42 U.S.C.

42 U.S.C.

2615(a)
2647(a) ...
2647(9)

3802(a)(1)

3802(a)(2)

1319(d)
1319(9)(2)(A)

1319(9)(2)(B)

1321(b)(6)(B)(l) .
1321(b)(6)(B)(ii)

1321(b)(7)(A)

1321(b)(7)(B)

1321(b)(7)(C)

1321(b)(7)(D)

1414b(d)

1415(a)

300g-3(b)

300g-3(C) ..eeoveee
300g-3(9)(3)(A)
300g-3(9)(3)(B)
300g-3(9)(3)(C)

300h—2(b)(1)

300h—2(c)(1)

300h-3(c)(1)

300h-3(c)(2)

300i(b)

300i-1(c)

300j(e)(2)

300j-4(c)
300j-6(b)(2)

300j-23(d)

ALTY—PRIVATE APPLICATORS—FIRST AND SUBSEQUENT OF-
FENSES OR VIOLATIONS.

TOXIC SUBSTANCES CONTROL ACT CIVIL PENALTY

ASBESTOS HAZARD EMERGENCY RESPONSE ACT CIVIL PENALTY

ASBESTOS HAZARD EMERGENCY RESPONSE ACT—CONTRACTOR
VIOLATIONS.

PROGRAM FRAUD CIVIL REMEDIES ACT/VIOLATION
FALSE CLAIM.

PROGRAM FRAUD CIVIL REMEDIES ACT/VIOLATION
FALSE STATEMENT.

CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY

CLEAN WATER ACT VIOLATION/ADMINISTRATIVE PENALTY PER VIO-
LATION AND MAXIMUM.

CLEAN WATER ACT VIOLATION/ADMINISTRATIVE PENALTY PER VIO-
LATION AND MAXIMUM.

CLEAN WATER ACT VIOLATION/ADMIN PENALTY OF SEC 311(b)(3)&()
PER VIOLATION AND MAXIMUM.

CLEAN WATER ACT VIOLATION/ADMIN PENALTY OF SEC 311(b)(3)&()
PER VIOLATION AND MAXIMUM.

CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC
311(b)(3)—PER VIOLATION PER DAY OR PER BARREL OR UNIT.

INVOLVING

INVOLVING

CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC
311(c)&(e)(1)(B).

CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC
311().

CLEAN WATER ACT VIOLATION/MINIMUM CIVIL JUDICIAL PENALTY OF
SEC 311(b)(3)—PER VIOLATION OR PER BARREL/UNIT.

MARINE PROTECTION, RESEARCH & SANCTUARIES ACT VIOL SEC
104b(d).

MARINE PROTECTION RESEARCH AND SANCTUARIES ACT VIOLA-
TIONS—FIRST & SUBSEQUENT VIOLATIONS.

SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC
1414(b).

SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC
1414(c).

SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC
1414(9)(3)(a).

SAFE DRINKING WATER ACT/ MAXIMUM ADMINISTRATIVE PENALTIES
PER SEC 1414(g)(3)(B).

SAFE DRINKING WATER ACT/THRESHOLD REQUIRING CIVIL JUDICIAL
ACTION PER SEC 1414(g)(3)(C).

SDWA/CIVIL JUDICIAL PENALTY/VIOLATIONS OF REQS—UNDER-
GROUND INJECTION CONTROL (UIC).

SDWA/CIVIL ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLA-
TION AND MAXIMUM.

SDWA/CIVIL ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLA-
TION AND MAXIMUM.

SDWA/VIOLATION/OPERATION OF NEW UNDERGROUND INJECTION
WELL.

SDWA/WILLFUL VIOLATION/OPERATION OF NEW UNDERGROUND IN-
JECTION WELL.

SDWA/FAILURE TO COMPLY WITH
ENDANGERMENT ORDER.

SDWA/ATTEMPTING TO OR TAMPERING WITH PUBLIC WATER SYS-
TEM/CIVIL JUDICIAL PENALTY.

SDWA/FAILURE TO COMPLY W/ORDER
1441(c)(1).

SDWA/REFUSAL TO COMPLY WITH REQS. OF SEC. 1445(a) OR (b)

SDWA/FAILURE TO COMPLY WITH ADMIN. ORDER ISSUED TO FED-
ERAL FACILITY.

SDWA/VIOLATIONS/SECTION 1463(b)—FIRST OFFENSE/REPEAT OF-
FENSE.

IMMINENT AND SUBSTANTIAL

ISSUED UNDER SEC.

$27,500
$11,000/$27,500

$11,000/
$137,500.
$11,000/$27,500

$11,000/
$137,500.

$27,500 or
$1,100 per
barrel or unit.

$27,500

$27,500 ............

$110,000 or
$3,300 per
barrel or unit.

$660

$55,000/
$137,500.
$27,500

$27,500

$5,000/$25,000

$25,000

$27,500

$11,000/
$137,500.
$5,500/$137,500

$27,500
$25,000

$5,500/$55,000

$32,500
$6,500
$5,500
$6,500
$6,500

$32,500
$11,000/$32,500

$11,000/
$157,500
$11,000/$32,500
$11,000/
$157,500
$32,500 or
$1,100 per
barrell or unit
$32,500
$32,500
$130,000 or
$4,300 per
barrel or unit.
$760
$65,000/
$157,500
$32,500
$32,500
$32,500
$6,000/$27,500
$27,500
$32,500
$11,000/
$157,500
$6,500/$157,500
$6,500
$11,000
$16,500
$100,000/
$1,000,000
$2,750

$32,500
$27,500

$6,500/$65,000
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TABLE 1 OF SECTION 19.4.—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued
Penalges effec-
tive between :
U.S. code citation Civil monetary penalty description January 30, New maximum
1997 and March penalty amount
15, 2004

42 U.S.C. 4852d(b)(5) ........ RESIDENTIAL LEAD-BASED PAINT HAZARD REDUCTION ACT OF 1992, | $11,000 ............ $11,000
SEC 1018—CIVIL PENALTY.

42 U.S.C. 4910(a)(2) .......... NOISE CONTROL ACT OF 1972—CIVIL PENALTY .oooiiieiiieiiiec e, $11,000 ............ $11,000

42 U.S.C. 6928(a)(3) .......... RESOURCE CONSERVATION & RECOVERY ACT/VIOLATION SUBTITLE | $27,500 ............ $32,500
C ASSESSED PER ORDER.

42 U.S.C. 6928(C) ..eeevvvvennne RES. CONS. & REC. ACT/CONTINUED NONCOMPLIANCE OF COMPLI- | $27,500 ............ $32,500
ANCE ORDER.

42 U.S.C. 6928(Q) ..eeevvveennne RESOURCE CONSERVATION & RECOVERY ACT/VIOLATION SUBTITLE | $27,500 ............ $32,500
C.

42 U.S.C. 6928(h)(2) .......... RES. CONS. & REC. ACT/NONCOMPLIANCE OF CORRECTIVE ACTION | $27,500 ............ $32,500
ORDER.

42 U.S.C. 6934(€) ...covvenene RES. CONS. & REC. ACT/NONCOMPLIANCE WITH SECTION 3013 | $5,500 .............. $6,500
ORDER.

42 U.S.C. 6973(D) ..oevvvenne RES. CONS. & REC. ACT/VIOLATIONS OF ADMINISTRATIVE ORDER ..... $5,500 ............. $6,500

42 U.S.C. 6991e(a)(3) ........ RES. CONS. & REC. ACT/NONCOMPLIANCE WITH UST ADMINISTRA- | $27,500 ............ $32,500
TIVE ORDER.

42 U.S.C. 6991e(d)(2) ........ RES. CONS. & REC. ACT/FAILURE TO NOTIFY OR FOR SUBMITTING | $11,000 ............ $11,000
FALSE INFORMATION.

42 U.S.C. 6991e(d)(2) ........ RCRA/VIOLATIONS OF SPECIFIED UST REGULATORY REQUIRE- | $11,000 ............ $11,000
MENTS.

42 U.S.C. 14304(a)(1) ........ BATTERY ACT VIOLATIONS ....oooeieeeieeeeeeeeeeeeeeeeeeeeee e $10,000 ............ $11,000

42 U.S.C. 14304(Q) ..ccveeenne BATTERY ACT/VIOLATIONS OF CORRECTIVE ACTION ORDERS ............ $10,000 ............ $11,000

42 U.S.C. 7413(b) ..eevevvenne CLEAN AIR ACT/VIOLATION/OWNERS & OPERATORS OF STATIONARY | $27,500 ............ $32,500
AIR POLLUTION SOURCES-JUDICIAL PENALTIES.

42 U.S.C. 7413 (d)(1) ......... CLEAN AIR ACT/VIOLATION/OWNERS & OPERATORS OF STATIONARY | $27,500/ $32,500/
AIR POLLUTION SOURCES-ADMINISTRATIVE PENALTIES PER VIO- $220,000. $270,000
LATION & MAX.

42 U.S.C. 7413(d)(3) ..cveevn. CLEAN AIR ACT/MINOR VIOLATIONS/STATIONARY AIR POLLUTION | $5,500 .............. $6,500
SOURCES—FIELD CITATIONS.

42 U.S.C. 7524(8) ....cccuvnenn. TAMPERING OR MANUFACTURE/SALE OF DEFEAT DEVICES IN VIOLA- | $2,750 .............. $2,750
TION OF 7522(a)(3)(A) OR (a)(3)(B)—BY PERSONS.

42 U.S.C. 7524(@) .............. VIOLATION OF 7522(a)(3)(A) OR (a)(3)(B)—BY MANUFACTURERS OR | $27,500 ............ $32,500
DEALERS; ALL VIOLATIONS OF 7522(a)(1),(2), (4),&(5) BY ANYONE.

42 U.S.C. 7524(C) ..evvvvevenne ADMINISTRATIVE PENALTIES AS SET IN 7524(a) & 7545(d) WITH A | $220,000 .......... $270,000
MAXIMUM ADMINISTRATIVE PENALTY.

42 U.S.C. 7545(d) ...covoveeene VIOLATIONS OF FUELS REGULATIONS ..., $27,500 ............ $32,500

42 U.S.C. 9604(e)(5)(B) ..... SUPERFUND AMEND. & REAUTHORIZATION ACT/NONCOMPLIANCE | $27,500 ............ $32,500
W/REQUEST FOR INFO OR ACCESS.

42 U.S.C. 9606(b)(1) .......... SUPERFUND/WORK NOT PERFORMED W/IMMINENT, SUBSTANTIAL | $27,500 ............ $32,500
ENDANGERMENT.

42 U.S.C. 9609(a)&(b) ........ SUPERFUND/ADMIN. PENALTY VIOLATIONS UNDER 42 U.S.C. SECT. | $27,500 ............ $32,500
9603, 9608, OR 9622.

42 U.S.C. 9609(b) .....ccvenee SUPERFUND/ADMIN. PENALTY VIOLATIONS—SUBSEQUENT .......ccccc..... $82,500 ............ $97,500

42 U.S.C. 9609(C) ..evvevvveennne SUPERFUND/CIVIL JUDICIAL PENALTY/VIOLATIONS OF SECT. 9603, | $27,500 ............ $32,500
9608, 9622.

42 U.S.C. 9609(C) ..evvevvveennne SUPERFUND/CIVIL JUDICIAL PENALTY/SUBSEQUENT VIOLATIONS OF | $82,500 ............ $97,500
SECT. 9603, 9608, 9622.

42 U.S.C. 11045(a)&(b) EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT | $27,500 ............ $32,500

1),2)&(3). CLASS | & Il ADMINISTRATIVE AND CIVIL PENALTIES.

42 U.S.C. 11045(b) (2)&(3) EPCRA CLASS | & Il ADMINISTRATIVE AND CIVIL PENALTIES—SUBSE- | $82,500 ............ $97,500
QUENT VIOLATIONS.

42 U.S.C. 11045(c)(1) ........ EPCRA CIVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR | $27,500 ............ $32,500
VIOLATIONS OF SECTIONS 11022 OR 11023.

42 U.S.C. 11045(c)(2) ........ EPCRA CIVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR | $11,000 ............ $11,000
VIOLATIONS OF SECTIONS 11021 OR 11043(b).

42 U.S.C. 11045(d)(2) ........ EPCRA—FRIVOLOUS TRADE SECRET CLAIMS—CIVIL AND ADMINIS- | $27,500 ............ $32,500

TRATIVE PENALTIES.

PART 27—[AMENDED)]

» 2. The authority citation for Part 27
continues to read as follows:

Authority: 31 U.S.C. 3801-3812; Pub. L.
101410, 104 Stat. 890, 28 U.S.C. 2461 note;

Pub L. 104-134, 110 Stat. 1321, 31 U.S.C.

3701 note. assessments.
(a) * *x %
m 3. Section 27.3 is amended by revising (1) * * *

paragraphs (a)(1)(iv) and (b)(1)(ii) to read
as follows:

§27.3 Basis for civil penalties and

(iv) Is for payment for the provision
of property or services which the person

has not provided as claimed, shall be
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subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $6,500?* for
each such claim [The regulatory penalty
provisions of this part effective on
January 30, 1997 remain in effect for any
violation of law occurring between
January 30, 1997 and March 15, 2004.

* * * * *

* x %

RS

(ii) Contains, or is accompanied by, an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than 6,500 2 for each
such statement.
* * * * *

[FR Doc. 04-3231 Filed 2—12—-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FL—91-200323(a); FRL—7622—-1]
Approval and Promulgation of
Implementation Plans; Florida:

Southeast Florida Area Maintenance
Plan Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving
revisions to the State Implementation
Plan (SIP) submitted by the Florida
Department of Environmental Protection
(FDEP) on December 20, 2002. This SIP
revision satisfies the requirement of the
Clean Air Act (CAA) for the second 10-
year update for the Southeast Florida
area (Dade, Broward, and Palm Beach
Counties) 1-hour ozone maintenance
plan. For transportation purposes, EPA
is also finalizing its adequacy
determination of the new Motor Vehicle
Emissions Budgets (MVEBs) for the year
2015. EPA has determined that the
MVEBs for the year 2015 contained in
this SIP revision are adequate for
transportation conformity purposes.

DATES: This direct final rule is effective
April 13, 2004 without further notice,

1 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101-410, 104 Stat. 890), as amended by the Debt
Collection Improvement Act of 1996 (Pub. L. 104—
134, 110 Stat. 1321).

2 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101-410, 104 Stat. 890), as amended by the Debt
Collection Improvement Act of 1996 (Pub. L. 104—
134, 110 Stat. 1321).

unless EPA receives adverse comment
by March 15, 2004. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Comments may be
submitted by mail to: Heidi LeSane,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in Part
L.B.1. through 3 of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Heidi LeSane, Air, Pesticides & Toxics
Management Division, Air Planning
Branch, Regulatory Development
Section, U.S. Environmental Protection
Agency Region 4, Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303—-8960. Mrs. LeSane’s
phone number is 404—-562-9035. She
can also be reached via electronic mail
at lesane.heidi@epa.gov or Lynorae
Benjamin, Air, Pesticides & Toxics
Management Division, Air Planning
Branch, Air Quality Modeling &
Transportation Section, U.S.
Environmental Protection Agency
Region 4, Atlanta Federal Center, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Ms. Benjamin’s phone
number is 404-562-9040. She can also
be reached via electronic mail at
benjamin.lynorae@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under FL-91. The official public file
consists of the documents specifically
referenced in this action, any public
comments received, and other
information related to this action.
Although a part of the official docket,
the public rulemaking file does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public rulemaking file is the
collection of materials that is available
for public viewing at the Regulatory
Development Section, Air Planning

Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30,
excluding Federal holidays.

2. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment, at the State Air Agency.
Florida Department of Environmental
Protection, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

3. Electronic Access. You may access
this Federal Register document
electronically through the
Regulation.gov Web site located at http:/
/www.regulations.gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or on paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking FL—91" in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked ““late.” EPA is not
required to consider these late
comments.
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MEMORANDUM

SUBJECT: Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil
Monetary Penalty Inflation Adjustment Rule (Effective January 12, 2009)

FROM: Granta Y. Nakayama %///é %///44 %ﬁ’

Assistant Administrat
TO: Regional Administrators

The purpose of this memorandum is to amend all of EPA’s existing civil penalty policies
to conform to the recently promulgated 2008 Civil Monetary Penalty Inflation Adjustment Rule
(2008 Penalty Inflation Rule or Rule). The Rule amends 40 CFR Part 19 to adjust statutory civil
penalties to account for inflation. (A copy of the Rule, as published at 73 Fed. Reg. 75340-46
(Dec. 11, 2008), is attached.) These amendments are effective on the same date as the final rule
— January 12, 2009. This memorandum also provides guidance on how to plead penalties and
how to determine the new maximum civil penalty amounts that may be sought in EPA
administrative enforcement actions.

On December 11, 2008, the Agency promulgated the 2008 Penalty Inflation Rule
pursuant to Section 4 of the Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C.
§ 2461 note, as amended by the Debt Collection Improvement Act of 1996 (DCIA or the Act),
31 U.S.C. § 3701 note. The DCIA requires each federal agency to issue regulations adjusting for
inflation the statutory civil penalties that can be imposed under the laws administered by that
agency. Because the 2008 Penalty Inflation Rule will be effective on January 12, 2009, all
violations occurring after January 12, 2009 are subject to the new statutory penalties that have
been adjusted for inflation.’

The Rule also amends the Program Fraud Civil Remedies Rule, 40 CFR Part 27, to adjust
the statutory maximum penalty that may be imposed pursuant to the Program Fraud Civil
Remedies Act of 1986, 31 U.S.C. §§ 3801-3812.

! Section 6 of the DCIA provides that “[a]ny increase under this Act in a civil monetary
penalty shall apply only to violations that occur after the date the increase takes effect.”
[Emphasis added.]

1
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I. Overview

The primary purpose of the DCIA is to preserve the deterrent effect of civil statutory
penalty provisions by adjusting them for inflation. In particular, the DCIA directed each federal
agency to review its respective civil monetary penalty provisions and to issue a regulation
adjusting them for inflation, and thereafter to periodically review and adjust the penalty
provisions at least once every four years.

The first penalty inflation adjustment rule, effective on January 30, 1997, was limited by
the DCIA to 10 percent above the statutory penalty amounts, as enacted. For EPA, this meant
that all the civil penalty amounts, with the exception of a few new penalty provisions added by
the 1996 Safe Drinking Water Act (SDWA) amendments (which did not require any adjustment),
were adjusted upward by 10 percent. By memorandum dated May 9, 1997 (1997
Memorandum), EPA modified all penalty policies to conform to the DCIA and the 1997 rule.

The second penalty inflation adjustment rule became effective March 15, 2004. These
increases in civil penalty amounts apply only to violations which occurred after the date the
increases took effect, i.e., violations which occurred after March 15, 2004. (See 69 Fed. Reg.
7121 (Feb. 13, 2004).) By memorandum dated September 21, 2004 (2004 Memorandum), EPA
modified all penalty policies to conform to the DCIA and the 2004 rule.

The third and latest penalty inflation adjustment rule — the 2008 Penalty Inflation Rule --
will be effective January 12, 2009. The statutory penalty provisions and the new maximum
penalty amounts are found in the attached Table 1 of 40 CFR 19.4. For example, Clean Water
Act (CWA) Section 309 previously authorized judicial penalties of up to $32,500 per day per
violation for violations occurring after March 15, 2004. After the effective date of the 2008
Rule, the new maximum penalty amount is $37,500. Therefore, if a violation subject to CWA
Section 309(d) began on January 1, 2009, and lasted through January 20, 2009, the maximum
statutory penalty liability would consist of 12 days of violations at $32,500 per day, plus 8 days
of violation at $37,500 per day.

I1I. Amendments to EPA’s Civil Penalty Policies

By this memorandum, the Office of Enforcement and Compliance Assurance (OECA) is
amending all of EPA’s existing civil penalty policies to increase the initial gravity component of
the penalty calculation by 9.83 percent for those violations subject to the new rule, i.e., violations
occurring after January 12, 2009. The inflation adjustment for the penalty provisions set forth in
the rule was calculated by comparing the Consumer Price Index-Urban (CPI-U) for June 2004
with the CPI-U for June 2007, resulting in an inflation adjustment factor of 9.83 percent.” While

> For a detailed discussion of the four-step process and the formula provided by the
DCIA for determining the cost-of-living adjustment to the civil monetary penalties, see 73 Fed.
Reg. at 75340.





not required specifically by the Act, we believe revising our civil penalty policies is consistent
with the Congressional intent in passing the Act and is necessary to implement effectively the
mandated penalty increases set forth in 40 CFR Part 19. Accordingly, each civil penalty policy
is now modified to apply the appropriate guidelines set forth below. These new guidelines apply
to all penalty policies, regardless of whether the policy is used for determining a specific amount
to plead in a complaint or for determining a bottom-line settlement amount. A complete list of
all of our existing penalty policies is provided at the end of this memorandum. Subsequent to
this issuance of this memorandum, the division directors in the Office of Civil Enforcement
(OCE) and the Office of Site Remediation Enforcement (OSRE) may issue revised penalty
matrices under program-specific penalty policies to reflect the following guidelines.

A. If all of the violations in a particular case occurred on or before the effective date of
the 2008 Rule, penalty policy calculations should be consistent with the 2004 Memorandum.>

B. For those judicial and administrative cases in which some or all of the violations
occurred after the effective date of the 2008 Rule, the penalty policy calculations are modified by
following these four steps:

1. Perform the economic benefit calculation for the entire period of the violation.
Do not apply any mitigation for ability to pay or litigation considerations at this point.

2. Apply the gravity component of the penalty policy in the standard way for all
violations according to the provisions of subparagraph 3 below.* Do not apply any
mitigation or adjustment factors at this point.

3. (a) For those penalty policies that were issued prior to January 31, 1997: Calculate
the gravity component according to the penalty policy. For violations that occurred after
January 30, 1997, through March 15, 2004, multiply the gravity component by 1.1,
reflecting the 10% increase. For violations that occurred after March 15, 2004, through
January 12, 2009, multiply the gravity component by 1.2895, reflecting both the 10%
increase and the 17.23% increase [1.10 x 1.1723 = 1.2895]. For violations that occur
after January 12, 2009, multiply the gravity component by 1.4163, reflecting the 10%
increase, the 17.23% increase, and the 9.83% increase [1.10 x 1.1723 x 1.0983 = 1.4163].
Assume, for example, that under the applicable penalty policy, the initial gravity-based
penalty is $1,000 for each day of violation. If the violations occurred for a total of 10
days during the period after January 30, 1997, through March 15, 2004, the gravity

3 Memorandum dated September 21, 2004, from Thomas V. Skinner, Acting Assistant
Administrator, Office of Enforcement and Compliance Assurance, entitled “Modifications to
EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Rule (Pursuant to the
Debt Collection Improvement Act of 1996), Effective October 1, 2004.”

* The instructions for calculating the gravity component are also set out in a chart on
page S.
3





inflation-adjusted penalty for those violations would be calculated as follows: 10 days x
$1,000=13%10,000 x 1.1 =$11,000. If the violations occurred for 10 days during the
period after March 15, 2004, through January 12, 2009, the gravity inflation-adjusted
penalty for those violations would be calculated as follows: 10 days x $1,000 = $10,000 x
1.2895 = $12,895. If 10 days of the violations occurred after January 12, 2009, the
gravity inflation-adjusted penalty for those violations would be calculated as follows: 10
days x $1,000 = $10,000 x 1.4163=$ 14,163.

(b) For those penalty policies that were issued or revised after January 30, 1997,
through March 15, 2004: Calculate the gravity component according to the penalty
policy. For violations that occurred after January 30, 1997, through March 15, 2004, use
the gravity component set forth in the penalty policy, as the 10% increase is reflected in
those policies. For violations that occurred after March 15, 2004, through January 12,
2009, multiply the gravity component by 1.1723, reflecting the 17.23% increase. For
violations occurring after January 12, 2009, multiply the gravity component by 1.2875,
reflecting both the 17.23% increase and the 9.83% increase [1.1723 x 1.0983 = 1.2875].
Assume, for example, that under the applicable penalty policy, the initial gravity-based
penalty is $1,000 for each day of violation. If the violations occurred for 10 days during
the period after March 15, 2004, through January 12, 2009, the gravity inflation-adjusted
penalty for those violations would be calculated as follows: 10 days x $1,000 = $10,000 x
1.1723 = $11,723. If 10 days of the violations occurred after January 12, 2009, the
gravity inflation-adjusted penalty for those violations would be calculated as follows: 10
days x $1,000 = $10,000 x 1.2875=§ 12,875.

(c) For those penalty policies that were issued or revised after March 15, 2004,
through January 12, 2009: Calculate the gravity component according to the penalty
policy. For violations that occurred after March 15, 2004, through January 12, 2009, use
the gravity component set forth in the penalty policy, as the 10% increase and 17.23%
increase are reflected in those policies. For violations occurring after January 12, 2009,
multiply the gravity component by 1.0983, reflecting the 9.83% increase. Assume, for
example, that under the applicable penalty policy, the initial gravity-based penalty is
$1,000 for each day of violation. If 10 days of the violations occurred after January 12,
2009, the gravity inflation-adjusted penalty for those violations would be calculated as
follows: 10 days x $1,000 = $10,000 x 1.0983 = $ 10,983.






Chart Reflecting Inflation Adjustment Multipliers

Penalty Policy Issued Prior to January 31, 1997

Date(s) of violation

Inflation Adjustment Multiplier

January 31, 1997 through March 15, 2004 1.1
March 16, 2004 through January 12, 2009 1.2895
After January 12, 2009 1.4163

Penalty Policy Issued or Revised after January 30, 1997 through March 15, 2004

Date(s) of violation

Inflation Adjustment Multiplier

January 31, 1997 through March 15, 2004

None - use gravity component in

penalty policy
March 16, 2004 through January 12, 2009 1.1723
After January 12, 2009 1.2875

Penalty Policy Issued or Revised after March 15, 2004 through January 12, 2009

Date(s) of violation

Inflation Adjustment Multiplier

March 16, 2004 through January 12, 2009

None - use gravity component in
penalty policy

After January 12, 2009

1.0983

All Violations Occurred after January 12, 2009

Date of Penalty Policy Revision or Issuance

Inflation Adjustment Multiplier

Issued Prior to January 31, 1997 1.4163
January 31, 1997 through March 15, 2004 1.2875
March 16, 2004 through January 12, 2009 1.0983

4, Take the total applicable gravity component (the gravity-based penalty should be
rounded to the nearest unit of 100) from above and adjust the total, as appropriate,
pursuant to the mitigation factors in the applicable penalty policy. The economic benefit
calculation should be added to the adjusted total gravity amount. The combined total of
the gravity and economic benefit components may then be adjusted based on litigation
considerations and/or defendant’s/respondent’s ability to pay, as appropriate.






III.  Penalty Pleading

If all of the violations in a particular case occurred on or before the effective date of the
2008 Rule, the pleading practices set forth in the 2004 Memorandum should be applied. If some
of the violations in a particular case occurred after the effective date of the 2008 Rule, then any
penalty amount pled should use the newly adjusted civil penalty amounts for those violations.
For example, in a civil judicial complaint alleging violations of Section 301 of the CWA, the
prayer for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act (“CWA”), 33 U.S.C. § 1319(d), and
40 CFR Part 19, assess civil penalties against [name of Defendant] up to $32,500 per day
for each violation of Section 301(a) of the Act, 33 U.S.C. §1311(a), that occurred after
March 15, 2004 through January 12, 2009; and $37,500 per day for each violation of
Section 301 of the CWA, 33 U.S.C. § 1311, that occurred after January 12, 2009, up to
the date of judgment herein.

If all of the violations in a particular case occurred after the effective date of the 2008
Rule, then any penalty amount pled should use the newly adjusted maximum amounts. For
example, in a civil judicial complaint alleging violations of Section 301 of the CWA, the prayer
for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act (“CWA™), 33 U.S.C. § 1319(d), and
40 CFR Part 19, assess civil penalties against [name of Defendant] up to $37,500 per day
for each violation of Section 301 of the CWA, 33 U.S.C. § 1311, up to the date of

judgment herein.

1V. Administrative Penalty Caps for the CWA, SDWA, Clean Air Act (CAA), and the
Certain Alaskan Cruise Ship Operations Act’

The DCIA and 40 CFR Part 19 increased the statutory penalty amounts that may be
sought for individual violations in administrative enforcement actions, as well as the total
amounts that may be sought in one administrative enforcement action. This increase is
particularly relevant for administrative enforcement actions under the CWA, SDWA, CAA and
CACSOA, which are limited by maximum penalty amounts that may be sought in a single
administrative enforcement action (commonly called "penalty caps").6 For example, prior to the
2008 Rule, CWA Class II administrative penalties were authorized up to $11,000 per violation

> The Certain Alaskan Cruise Ships Operations Act (CACSOA) was passed on December
21, 2000, as part of Title XIV of the Consolidated Appropriations Act of 2001, Pub. L. 106-554,
33 U.S.C. § 1901 note.

6 See CWA Section 309(g)(2)(A)-(B), 33 U.S.C. § 1319(g)(2)(A)-(B); CWA Section
311(b)(6)(B)(1)-(ii), 33 U.S.C. § 1321(b)(6)(B)(i)-(ii); SDWA, 42 U.S.C. § 300h-2(c)(1)-(2);
CAA, 42 U.S.C. § 7413(d)(1); CAA, 42 U.S.C. § 7524(c)(1); CACSOA, 33 U.S.C. § 1901 note.

6





and not to exceed $157,500 in one administrative action; after the effective date of the 2008
Rule, the new maximum penalty amounts are now $16,000 and $177,500, respectively.
Similarly, Part 19 also raised the total penalty amounts that may be sought in a single
administrative enforcement action under the CAA from $270,000 to $295,000 (although higher
amounts may still be pursued with the joint approval of the EPA Administrator and U.S.
Attorney General). Note that the adjusted penalty caps apply if an action is filed or a complaint
is amended after January 12, 2009, even if some or all of the violations occurred on or before
January 12, 2009.

V. Challenges in the Course of Enforcement Proceedings

If a respondent/defendant challenges the validity of applying the adjusted penalty
provisions on the grounds that EPA did not have the authority to promulgate the rule which
adjusted the penalty maximums, please notify the Special Litigation and Projects Division of the
challenge, so that OECA, the Region and the Department of Justice (DOJ), as appropriate, can
coordinate our response before it is filed.

V1.  Further Information

Any questions concerning the 2008 Rule and its implementation can be directed to David
Abdalla of OCE’s Special Litigation and Projects Division at (202) 564-2413 or by email at
abdalla.david@epa.gov.





List of Existing Civil Penalty Policies Modified by this Memorandum

General

- Policy on Civil Penalties (2/14/84)
- A Framework for Statute-Specific Approaches to Penalty Assessments (2/14/84)
- Guidance on Use of Penalty Policies in Administrative Litigation (12/15/95)

Clean Air Act - Stationary Sources

- Clean Air Act Stationary Source Civil Penalty Policy (7/23/95) (This is a generic policy

for stationary sources.)

- Clarifications to the October 25, 1991 Clean Air Act Stationary Source Civil Penalty

Policy (1/17/92)

- Combined Enforcement Policy for Section 112(r) of the Clean Air Act [Risk
Management Plan] (8/15/01)

- National Petroleum Refinery Initiative Implementation: Application of Clean Air
Action Stationary Source Penalty Policy for Violations of Benzene Waste Operations
NESHAP Requirements (11/08/07)

There are a series of appendices that address certain specific subprograms within the stationary
source program.
- Appendix [ - Permit Requirements for the Construction or Modification of Major
Stationary Sources of Air Pollution (Revised 3/25/87)
- Clarification of the Use of Appendix I of the Clean Air Act Stationary Source Civil
Penalty Policy (7/13/95)
- Appendix II - Vinyl Chloride Civil Penalty Policy (Revised 2/8/85)
- Appendix IIT - Asbestos Demolition and Renovation Civil Penalty Policy (Revised
5/5/92)
- Appendix IV - Volatile Organic Compounds Where Reformulation of Low Solvent
Technology is the Applicable Method of Compliance (Revised 3/25/87)
- Appendix V - Air Civil Penalty Worksheet
- Appendix VI - Volatile Hazardous Air Pollutant Civil Penalty Policy (Revised 3/2/88)
- Appendix VII - Residential Wood Heaters (9/14/89)
- Appendix VIII - Manufacture or Import of Controlled Substances in Amounts
Exceeding Allowances Properly Held Under Protection of Stratospheric Ozone
(11/24/89)
- Appendix IX - Clean Air Act Civil Penalty Policy Applicable to Persons Who Perform
Service for Consideration on a Motor Vehicle Air Conditioner Involving the Refrigerant
or Who Sell Small Containers of Refrigerant in Violation of 40 CFR Part 82, Protection
of Stratospheric Ozone, Subpart B (7/19/93)
- Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 CFR Part 82,
Subpart F: Maintenance, Service, Repair, and Disposal of Appliances Containing
Refrigerant (6/1/94)





- Appendix XI - Clean Air Act Civil Penalty Policy for Violations of 40 CFR Part 82,
Subpart C: Ban on Nonessential Products Containing Class I Substances and Ban on
Nonessential Products Containing or Manufactured with Class II Substances (Not Dated)

Clean Air Act - Mobile Sources

- Volatility Civil Penalty Policy (12/1/89)

- Civil Penalty Policy for Administrative Hearings (1/14/93)

- Manufacturers Programs Branch Interim Penalty Policy (3/31/93)

- Interim Diesel Civil Penalty Policy (2/8/94)

- Tampering and Defeat Device Civil Penalty Policy for Notices of Violation (2/28/94)
- Draft Reformulated Gasoline and Anti-Dumping Settlement Policy (6/3/96)

Clean Water Act

- Revised Interim Clean Water Act Settlement Penalty Policy (3/3/98)

- Clean Water Act Section 404 Civil Administrative Penalty Actions Guidance on
Calculating Settlement Amounts (12/21/01)

- Civil Penalty Policy for Section 311(b)(3) and Section 311 (j) of the Clean Water Act
(8/98)

- Pilot Enforcement Approach for MOM [Management, Operation and Maintenance]
Cases in Region IV (1/23/03)

Comprehensive Emergency Response, Compensation, and Liability Act (CERCLA)

- Interim Policy on Settlement of CERCLA Section 106 (b)(1) and Section 107 (c)(3) --
Punitive Damage Claims for Noncompliance with Administrative Orders (9/30/97)

- Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency
Planning and Community Right to Know Act/Enforcement Response Policy for Section
103 of the Comprehensive Enforcement Response, Compensation, and Liability Act
(9/30/99)

Emergency Planning and Community Right-to-Know Act (EPCRA)

- Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency
Planning and Community Right to Know Act/Enforcement Response Policy for Section
103 of the Comprehensive Enforcement Response, Compensation, and Liability Act
(9/30/99)

- Enforcement Response Policy for Section 313 of the Emergency Planning and
Community Right-to-Know Act (1986) and Section 6607 of the Pollution Prevention Act
(1990) (Amended)(4/12/01)





Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)

- General FIFRA Enforcement Response Policy (7/2/90)

- FIFRA Section 7(c) ERP (6/22/07)

- Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodenticide
Act: Good Laboratory Practice (GLP) Regulations (9/30/91)

- FIFRA Worker Protection Standard Penalty Policy, Interim Final (9/97)

Resource Conservation and Recovery Act (RCRA), Subtitle C

- RCRA Civil Penalty Policy (6/23/03)
- Guidance on the Use of Section 7003 of RCRA (10/97)

RCRA, Subtitle I — UST

- U.S. EPA Penalty Guidance for Violations of UST Regulations (November 1990)

Safe Drinking Water Act - UIC

- Interim Final UIC Program Judicial and Administrative Order Settlement Penalty Policy
- Underground Injection Control Guidance No. 79 (9/27/93)

Safe Drinking Water Act - PWS

- New Public Water System Supervision Program Settlement Penalty Policy (5/25/94)

Toxic Substances Control Act (TSCA)

- Guidelines for the Assessment of Civil Penalties Under Section 16 of TSCA (7/7/80)
(Published in Federal Register of 9/10/80. Note that the first PCB penalty policy was
published along with it, but the PCB policy is now obsolete.) This is a generic policy for
TSCA sources.

There are a series of policies that address certain specific subprograms within TSCA. They are
as follows:

- Record keeping and Reporting Rules TSCA Sections 8, 12, and 13 (3/31/99)

- PCB Penalty Policy (4/9/90)

- TSCA Section 5 Enforcement Response Policy (6/8/89), amended (7/1/93)

- TSCA Good Laboratory Practices Regulations Enforcement Policy (4/9/85)

- TSCA Section 4 Test Rules (5/28/86)

- TSCA Title II - Asbestos Hazard Emergency Response Act (AHERA)

- Interim Final ERP for the Asbestos Hazard Emergency Response Act (1/31/89)
- ERP for Asbestos Abatement Projects; Worker Protection Rule (11/14/89)
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- Section 1018 of the Residential Lead-Based Paint Hazard Reduction Act - Disclosure
Rule Enforcement Response Policy (12/20/07)

Attachment (2008 Penalty Inflation Rule)

cc: (w/attachment)
Regional Counsel, Regions I - X
Director, Office of Environmental Stewardship, Region I
Director, Division of Enforcement and Compliance Assurance, Region II
Director, Office of Enforcement, Compliance, and Environmental Justice, Region III
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Region VIII
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors
Regional Enforcement Coordinators, Regions I - X
OECA Office Directors
OCE Division Directors
OSRE Division Directors
David Coursen, OGC-CCID
Grant MacIntyre, OGC-CCID
Bruce Gelber, Chief, EES, DOJ
Deputy and Assistant Chiefs, EES, DOJ
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option under 28 U.S.C. 2675(a) shall not
accrue until six months after the filing
of an amendment.

§912.9 [Amended]

m 4. Amend § 912.9 as follows:

m a. In paragraph (b), remove the
address “P.O. Box 66640, St. Louis, MO
63166-6640"" and add “P.0O. Box 66640,
St. Louis, MO 63141-0640" in its place.
m b. In paragraph (c), remove the
address “P.0O. Box 66640, St. Louis, MO
63166—6640" and add ‘“P.O. Box 66640,
St. Louis, MO 63141-0640" in its place.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. E8-29299 Filed 12-10-08; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 19 and 27
[FRL-8750-4]

RIN 2020-AA46

Civil Monetary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is issuing this final Civil
Monetary Penalty Inflation Adjustment
Rule, as mandated by the Debt
Collection Improvement Act of 1996
(DCIA), to adjust for inflation the
statutory civil monetary penalties that
may be assessed for violations of EPA-
administered statutes and their
implementing regulations. The Agency
is required to review the civil monetary
penalties under the statutes it
administers at least once every four
years and to adjust such penalties as
necessary for inflation according to a
formula specified in the DCIA. Table 1
of the regulations, which appears near
the end of this rule, contains a list of all
civil monetary penalty authorities under
EPA-administered statutes and the
applicable statutory amounts, as
adjusted for inflation.

DATES: Effective Date: January 12, 2009.
FOR FURTHER INFORMATION CONTACT:
David Abdalla, Special Litigation and
Projects Division (2248A), Office of
Civil Enforcement, Office of
Enforcement and Compliance
Assurance, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
(202) 564-2413.

SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to section 4 of the Federal
Civil Penalties Inflation Adjustment Act
of 1990, 28 U.S.C. 2461 note, as
amended by the DCIA, 31 U.S.C. 3701
note, each federal agency is required to
issue regulations adjusting for inflation
the statutory civil monetary penalties?
(“civil penalties” or “‘penalties”) that
can be imposed under the laws
administered by that agency. The
purpose of these adjustments is to
maintain the deterrent effect of civil
penalties and to further the policy goals
of the underlying statutes. The DCIA
requires adjustments to be made at least
once every four years following the
initial adjustment. EPA’s initial
adjustment to each statutory civil
penalty amount was published in the
Federal Register on December 31, 1996
(61 FR 69360), and became effective on
January 30, 1997. EPA’s second and
most recent adjustment to each civil
penalty amount was published in the
Federal Register on February 13, 2004
(69 FR 7121) and became effective on
March 15, 2004 (“‘the 2004 Rule”).

This rule, specifically Table 1 in 40
CFR 19.4, adjusts in accordance with
the DCIA the maximum and, in some
cases, the minimum amount of each
statutory civil penalty that may be
imposed for violations of EPA-
administered statutes and their
implementing regulations. Table 1
identifies the applicable EPA-
administered statutes and sets out the
inflation-adjusted civil penalty amounts
that may be imposed pursuant to each
statutory provision. This rule also
clarifies that the adjusted penalty
amounts in 40 CFR 19.4 are applicable
to violations that occur after the
effective date of this rule.

The formula provided by the DCIA for
determining the cost-of-living
adjustment to statutory civil penalties
consists of a four-step process. The first
step entails determining the inflation
adjustment factor. This is done by
calculating the percentage increase by
which the Consumer Price Index 2 for all
urban consumers (CPI-U) for the month

1 Section 3 of the Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 U.S.C. 2461 note, as
amended by the DCIA, 31 U.S.C. 3701 note, defines
“civil monetary penalty” to mean “any penalty, fine
or other sanction that—(A)(i) is for a specific
monetary amount as provided by federal law; or (ii)
has a maximum amount provided for by federal law
* Kk Xk

2 Section 3 of the DCIA defines “Consumer Price
Index” to mean ‘‘the Consumer Price Index for all-
urban consumers published by the Department of
Labor.” Interested parties may find the relevant
Consumer Price Index, published by the
Department of Labor’s Bureau of Labor Statistics, on
the Internet. To access this information, go to the
CPI1 Home Page at: ftp://ftp.bls.gov/pub/
special.requests/cpi/cpiai.txt.

of June of the calendar year preceding

© the adjustment exceeds the CPI-U for

the month of June of the calendar year
in which the amount of such civil
monetary penalty was last set or
adjusted.? Accordingly, the inflation
adjustment factor for the present
adjustment equals the CPI-U for June
2007 (i.e., June of the year preceding
this year), divided by the CPI-U for June
2004. Given that the last adjustment was
made and published on February 13,
2004, the inflation adjustment for most
civil penalties set forth in this rule was
calculated by comparing the CPI-U for
June 2004 (189.7) with the CPI-U for
June 2007 (208.352), resulting in an
inflation adjustment factor of 9.83
percent. Certain civil penalties that had
not been adjusted since the initial 1996
adjustment were adjusted by an
inflation adjustment of 32.96 percent
calculated comparing the CPI-U for
June 1996 (156.7) with the CPI-U for
June 2007 (208.352).

Once the inflation adjustment factor is
determined, the second step is to
multiply the inflation adjustment factor
by the current civil penalty amount to
calculate the raw inflation increase. The
third step is to round this raw inflation
increase according to the section 5(a) of
the DCIA. The DCIA’s rounding rules
require that any increase be rounded to
the nearest multiple of: $10 in the case
of penalties less than or equal to $100;
$100 in the case of penalties greater
than $100 but less than or equal to
$1,000; $1,000 in the case of penalties
greater than $1,000 but less than or
equal to $10,000; $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000; $10,000 in
the case of penalties greater than
$100,000 but less than or equal to
$200,000; and $25,000 in the case of
penalties greater than $200,000. (See
section 5(a) of the Federal Civil
Penalties Inflation Adjustment Act of
1990, 28 U.S.C. 2461 note, as amended
by the DCIA, 31 U.S.C. 3701 note.) Once
the inflation increase has been rounded
pursuant to the DCIA, the fourth step is
to add the rounded inflation increase to
the current civil penalty amount to
obtain the new, inflation-adjusted civil
penalty amount.

For most civil penalties, the amount
of the last adjusted civil penalty
reflected in Table 1 of the 2004 Rule

3 Section 5(b) of the DCIA requires that statutory
civil penalties be adjusted to reflect ‘the percentage
(if any) for each civil monetary penalty by which—
(1) the Consumer Price Index for the month of June
of the calendar year preceding the adjustment,
exceeds (2) the Consumer Price Index for the month
of June of the calendar year in which the amount
of such civil monetary penalty was last set or
adjusted pursuant to law.”
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was multiplied by 9.83 percent (the
inflation adjustment) and the resulting
increase amount was rounded up or
down according to the rounding
requirements of the statute. In the case
of statutory civil penalty amounts that
are being adjusted for the first time,
such inflation adjustments are capped at
a 10 percent increase in accordance
with section 31001(s)(2) of the DCIA.
For example, because this rule adjusts
for the first time the administrative and
civil judicial penalty amounts provided
pursuant to “Title XIV—Certain Alaskan
Cruise Ship Operations” of the
Consolidated Appropriations Act of
2001, 33 U.S.C. 1901 note, these civil
penalties, once adjusted for inflation,
are capped at 110 percent of the original
penalty amounts, as enacted. Further,
certain civil penalties that had not been
adjusted since the initial 1996
adjustment were adjusted by an
inflation adjustment of 32.96 percent
calculated by comparing the CPI-U for
June 1996 (156.7) with the CPI-U for
June 2007 (208.352). The last column of
Table 1 below reflects the inflation-
adjusted civil penalties as of the
effective date of this rule. Assuming
there are no changes to the mandate
imposed by the DCIA, EPA intends to
readjust these amounts in the year 2012
and every four years thereafter.

Section 6 of the DCIA provides that
“any increase under [the DCIA] in a
civil monetary penalty shall apply only
to violations which occur after the date
the increase takes effect.” (See section 6
of the Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 U.S.C. 2461
note, as amended by the DCIA, 31
U.S.C. 3701 note.) Thus, the new
inflation-adjusted civil penalty amounts
may be applied only to violations that
occur after the effective date of this rule.

II. Technical Revisions to 40 CFR Part
18—Adjustment to Civil Monetary
Penalties for Inflation

After publication of the 2004 Rule,
EPA identified errors in certain sections
of the regulatory language. Many of
these errors also occurred in EPA’s
initial adjustment on December 31, 1996
(61 FR 69360). Because these errors may
prove misleading and are in need of
clarification, with this rulemaking EPA
is correcting the errors described below.
The changes made through these
corrections are all technical in nature
and do not affect the substance of the
rule.

A. Technical Revisions to Sections 19.1
and 19.4

EPA is revising Table 1 of section 19.4
to shorten the penalty description to
refer only to the title of the statute. In

addition, the Agency has added for
clarity a column that delineates the
statutory penalties, as enacted, before
any inflation adjustments were made.
Further, EPA is revising Table 1 to
clarify that the penalties are effective
“after January 30, 1997 through March
15, 2004” rather than using the term
“between January 31, 1997 and March
15, 2004.”

In addition, because a few of the
statutory civil penalty amounts
pursuant to statutes implemented by
EPA are framed as the minimum penalty
as opposed to the statutory maximum
penalty that can be assessed for a
particular violation, this rule revises
sections 19.1 and 19.4 to remove
references to a “maximum” civil
monetary penalty. Specifically, with
this rule, EPA is revising section 19.1 to
make clear that 40 CFR Part 19 applies
to “‘each statutory provision under the
laws administered by [EPA] concerning
the civil monetary penalties which may
be assessed in either civil judicial or
administrative proceedings.” 5
Similarly, the rule revises the
introductory text to Table 1 of section
19.4 to remove references to
“maximum” penalty amounts to read as
follows: ““[t]he adjusted statutory
penalty provisions and their applicable
amounts are set out in Table 1. The last
column in the table provides the newly
effective statutory civil penalty
amounts.” Finally, this rule revises the
headings under Table 1 of section 19.4
to refer to *‘penalties effective” rather
than ‘“new maximum penalty amount.”

B. Technical Correction of Statutory
Maximum Penalty Amount Under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA)

The row of Table 1 of 19.4, which lists
the statutory maximum penalty figures
for section 14 of FIFRA, 7 U.S.C.
1361.(a)(2), incorrectly reflected a
statutory maximum penalty of $1,000
for violations after January 30, 1997
through March 15, 2004, and $1,200 for
violations after March 15, 2004 for
subsequent offenses or violations.
Although EPA should have adjusted the
maximum civil penalty in the 1996 rule
from $1,000 to $1,100 for violations

4 For example, section 311(b)(7}(D) of the Clean
Water Act, 33 U.S.C. 1321(b)(7)(D), provides for
both a minimum and maximum civil penalty that
can be assessed for the discharge of oil or hazardous
substances where the violation was the result of
gross negligence or willful misconduct.

5 The term “civil monetary penalty” is defined
under the DCIA to include both “a specific
monetary amount’ as well as a “maximum amount”
provided by federal law. See section 3 of the
Federal Civil Penalties Inflation Adjustment Act of
1990, 28 U.S.C. 2461 note, as amended by the DCIA,
31 U.S.C. 3701 note.

after January 30, 1997 through March
15, 2004, this rule does not adjust the
penalty amount from $1,000 to $1,100
for violations that occurred during that
time period because to do so would be
to increase penalties retroactively
without fair notice to the public. With
this rule, EPA is correcting the row of
Table 1 related to the maximum
statutory penalty amount under FIFRA
section 14 from the amount of $1,200 to
$1,100 for violations after March 15,
2004 through January 12, 2009 to
prevent the assessment of penalties
above the correct statutory maximum
amount that should have been listed in
Table 1 for that time period. The correct
penalty amount of $1,100 for violations
occurring after the effective date of this
rule has also been listed. The Agency is
not aware of any case in which EPA
assessed a civil penalty in excess of the
correct statutory maximum amount of
$1,100 pursuant to section 14 of FIFRA.

C. Technical Correction of Statutory
Maximum Penalty Amount Under the
Toxic Substances Control Act (TSCA)

The row of Table 1 of 19.4, which lists
the statutory maximum penalty figures
for section 207 of TSCA, 15 U.S.C.
2647(g), incorrectly reflected a statutory
maximum penalty of $5,000 for
violations after January 30, 1997
through March 15, 2004, and $5,500 for
violations after March 15, 2004 for
subsequent offenses or violations. EPA
should have adjusted TSCA section
207’s the maximum civil penalty from
$5,000 to $5,500 for violations after
January 30, 1997 through March 15,
2004, and from $5,500 to $6,500 for
violations after March 15, 2004 through
January 12, 2009. In this rule, EPA has
not revised Table 1 to increase the
section 207 penalties for violations that
may have occurred in the past to
prevent retroactive application of the
higher penalty without the public
having received fair notice of the
penalty increases. With this rule, EPA is
adjusting the civil penalty to reflect the
correct penalty amount of $7,500 for
violations occurring after the effective
date of this rule.

D. Technical Correction Related to Civil
Penalty Authorities Under the Clean
Water Act (CWA)

EPA discovered an error in Table 1 of
40 CFR 19.4 (hereinafter 19.4), in which
section 311(b)(6)}(B)(i) of the CWA, 33
U.S.C. 1321(b)(8)(B)(i), was cited
incorrectly as 33 U.S.C. 1321(b)(6)(B)(I).
To correct this error, the Agency is
revising Table 1 of 19.4 to reflect the
correct citation.
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E. Technical Revision Related to Civil
Penalty Authorities Under the Marine
Protection, Research, and Sanctuaries
Act (MPRSA)

The row of Table 1 of 19.4 related to
section 104B(d) of the MPRSA, 33
U.S.C. 1414b(d), is being revised to add
a footnote that reads “[n]ote that 33
U.S.C. 1414b(d)(1)(B) contains
additional penalty escalation provisions
that must be applied to the penalty
amounts set forth in this Table 1. The
amount set forth in this Table reflects an
inflation adjustment to the calendar year
1992 penalty amount expressed in
section 104B(d)(1)(A), which is used to
calculate the applicable penalty amount
under MPRSA section 104B(d)(1)(B) for
violations that occur in any subsequent
calendar year.”

F. Technical Correction Related to Civil
Penalty Authorities Under the Safe
Drinking Water Act (SDWA)

The row of Table 1 of 19.4 related to
section 1414(c) of the SDWA, 42 U.S.C.
300g-3(c), is being deleted because the
enforcement of the public notice
requirements under this subsection is
accomplished under section 1414(b} of
the SDWA, 42 U.S.C. 300g-3(b), or
SDWA section 1414(g)(3)(A), 42 U.S.C.
300g-3(g)(3)(A).

G. Technical Correction of Statutory
Maximum Penalty Amounts Under the
Clean Air Act (CAA)

In the 2004 Rule, the row of Table 1
of 19.4, which listed the statutory
maximum civil penalty figures for 42
U.S.C. 7524(a), incorrectly reflected a
statutory maximum civil penalty of
$32,500 for “‘manufacturers or dealers”
for the manufacture or sale of defeat
devices in viclation of CAA section
203(a)(3)(B), 42 U.S.C. 7522(a)(3)(B).
The correct penalty amount of $2,750
for that violation should have been
listed as the same for any person,
regardless of whether the violator is a
manufacturer or dealer. With this rule,
EPA is correcting Table 1 to reflect that
the statutory maximum penalty for the
manufacture or sale of defeat devices, in
violation of CAA section 203(a)(3)(B), 42
U.S.C. 7522(a)(3)(B), is $2,750 for
violations occurring after January 30,
1997 through March 15, 2004 and after
March 15, 2004 through January 12,
2009. The Agency is not aware of any
case in which EPA assessed a civil
penalty in excess of the correct statutory
amount of $2,750.

H. Clarification of the Effective Date

The DCIA provides that “any increase
under [the DCIA] in a civil monetary
penalty shall apply only to violations
which occur after the date the increase

takes effect.” (See section 6 of the
Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 U.S.C. 2461
note, as amended by the DCIA, 31
U.S.C. 3701 note.) Accordingly,
inflation-adjusted civil penalties may be
applied only to violations that occur
after the effective date of a rule
implementing penalty adjustments
pursuant to the DCIA. Today’s rule
clarifies the top of the fifth column of
Table 1 of 19.4 to reflect that the
maximum penalty amounts apply for
violations occurring after March 15,
2004 (i.e., after the March 15, 2004
effective date of the 2004 Rule), through
January 12, 2009.

III. Technical Revisions to 40 CFR 27.3,
Regulations Implementing the Program
Fraud Civil Remedies Act

A. Technical Revisions to 40 CFR
27.3(a)(1)(iv)

EPA is amending 40 CFR 27.3(a}(1)(iv)
to refer to the operative maximum civil

penalty amount, as provided in 40 CFR

19.4, that may be imposed by EPA
pursuant to section 3802(a)(1) of the
Program Fraud Civil Remedies Act
(Program Fraud Act), 31 U.S.C.
3802(a)(1). Through this technical
amendment, 40 CFR 27.3(a)(1)(iv) will
hereafter be revised to conform to the
maximum civil penalty amount that can
be assessed pursuant to the Program
Fraud Act, as adjusted for inflation in
accordance with the DCIA under 40 CFR
19.4. Because this technical revision
affects only a change to conform 40 CFR
27.3(a)(1)(iv) to be consistent with 40
CFR 19.4, this change does not require
notice and comment.

B. Technical Revisions to 40 CFR
27.3(bj)(1)(ii)

EPA is amending 40 CFR 27.3(b)(1)(ii}
to refer to the operative maximum civil
penalty amount, as provided in 40 CFR
19.4, that may be imposed by EPA
pursuant to section 3802(a)(2) of the
Program Fraud Act, 31 U.S.C.
3802(a)(1). Through this technical
amendment, 40 CFR 27.3(b})(1)(ii) will
hereafter be revised to conform to the
maximum civil penalty amount that can
be assessed pursuant to the Program
Fraud Act, as adjusted for inflation in
accordance with the DCIA under 40 CFR
19.4. Because this technical revision
affects only a change to conform 40 CFR
27.3(b)(1)(ii) to be consistent with 40
CFR 19.4, this change does not require
notice and comment.

IV. Good Cause

Under 5 U.S.C. 553(b)(B), EPA finds
that there is good cause to promulgate
this rule without providing for further

public comment. In its proposed rule
published in the Federal Register on
July 3, 2003 (68 FR 39882), EPA
provided an opportunity for public
comment on the inflation adjustment
calculations and rounding rules that
EPA has used in this final rule. The
primary purpose of this final rule is
merely to implement the statutory
directive in the DCIA, as amended, to
make periodic increases in civil penalty
amounts by applying the adjustment
formula established by the statute. Thus,
because calculation of the increases is
formula-driven, EPA has no discretion
in updating the rule to reflect the
allowable civil monetary penalties
derived from applying the formula.
Since there is no discretion under the
DCIA in determining the correct figure,
and EPA cannot vary the amount of the
adjustment to reflect any views or
suggestions provided by commenters, it
would serve no purpose to provide an
opportunity for public comment on this
adjustment. Thus, further notice and
public comment is unnecessary.

Further, EPA is making the technical
revisions discussed above without
notice and public comment. With regard
to Table 1 of section 19.4, EPA is
making technical revisions that do not
change the substance of the rule but
make Table 1 easier to read and amend
in the future. For example, EPA is
revising Table 1 to shorten the penalty
description to refer only to the name of
the statute. We have also added for
clarity a column that delineates the
statutory penalties, as enacted, before
any inflation adjustments were made. In
addition, this rule clarifies that that the
penalties are effective “after January 30,
1997 through March 15, 2004” rather
than using the term ‘‘between January
31, 1997 and March 15, 2004.” Finally,
in sections 19.1 and 19.4, this rule
removes references to “maximum”
penalties because, in a few instances,
EPA-administered statutes provide for
both minimum as well as maximum
civil penalty amounts. These are
technical revisions that more accurately
reflect the statutory provisions and do
not constitute substantive revisions to
the rule.

Similarly, the technical correction
adjusting the penalty amount of section
14 of FIFRA, 7 U.S.C. 1361.(a)(2), to
$1,100, does not require notice and
public comment because this is the
adjusted penalty amount that is required
by the DCIA. The statute prescribes a
formula that must be followed to
determine the allowable statutory civil
penalty amounts. The $1,000 and $1,200
figures included in the 2004 Rule did
not comply with the statute. The
incorrect penalty amount of $1,000 for
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violations after January 30, 1997
through March 15, 2004 was not
changed to prevent the assessment of
penalties above the statutory maximum
amount that was in effect during that
time period. The incorrect penalty of
$1,200 for violations after March 15,
2004 through January 12, 2009 was
changed in Table 1 to prevent the
assessment of penalties above the
correct statutory maximum amount that
should have been listed in Table 1 for
that time period. The Agency is not
aware of any case in which EPA
assessed a civil penalty in excess of the
correct statutory maximum civil penalty
of $1,100 pursuant to section 14 of
FIFRA.

With regard to the technical
correction adjusting the penalty amount
for section 207 of TSCA, 15 U.S.C.
2647(g), to $7,500, that adjustment can
be made without notice and public
comment because $7,500 is the adjusted
penalty amount that is required by the
DCIA. The statute prescribes a formula
that must be followed to determine the
statutory civil penalty amounts. The
$5,000 and $5,500 figures included in
the 2004 Rule did not comply with the
DCIA. The incorrect penalty amounts
have not been changed in the revised
Table 1 to prevent the assessment of
penalties above the statutory maximums
that were in effect during those time
periods. The correct statutory maximum
penalties of $5,500 for violations after
January 30, 1997 through March 15,
2004, and $6,500 for violations after
March 15, 2004 through January 12,
2009 have not been listed in the revised
Table 1 to prevent retroactive
application of a higher penalty without
the regulated community receiving fair
notice of the increases. EPA’s correction
to the maximum penalties that can be
imposed under the CAA section 205, 42
U.S.C. 7524(a), is also technical and not
substantive in nature. By revising the
penalty amount from $32,500 to $2,750,
EPA is correcting the maximum penalty
to be consistent with the adjusted
penalty amount that is required by the
DCIA. Notice and public comment on
this technical correction is not
necessary given that the DCIA
prescribes a formula that must be
followed to determine the civil penalty
amounts and the $32,500 figure
included in the 2004 Rule did not
comply with the statute. Furthermore,
EPA is not aware of any case in which
the Agency assessed a civil penalty in
excess of the correct statutory maximum
penalty of $2,750 per violation of for
violations of CAA section 203(a)(3)(B].
In this rule, the correct penalty amount
of $2,750 has been listed in Table 1 for

violations occurring during both time
periods after January 30, 1997 through
March 15, 2004 and after March 15,
2004 through January 12, 2009 to
prevent the assessment of penalties
above the correct statutory maximum
amount that should have been listed in
Table 1 for those time periods.

EPA’s revisions and corrections to
Table 1 of section 19.4 related to the
CWA, the MPRSA and the SDWA are
also technical rather than substantive in
nature and, hence, do not require notice
and public comment. In the case of the
CWA, this rule corrects an erroneous
statutory citation. With regard to the
MPRSA, this rule adds a footnote
directing the public to the fact that
section 104B(d) contains a penalty
escalation provision that must be
applied to the penalty amounts set forth
in Table 1. In addition, this rule corrects
Table 1 to delete a reference to section
1414(c) of the SDWA, 42 U.S.C. 300g—
3(c), because this subsection governs
public notice requirements for public
water systems rather than civil penalty
authorities under the SDWA. These
changes either correct errors in prior
rules or, in the case of the MPRSA, refer
back to the provisions of that statute.
Accordingly, these changes do not
require notice and comment.

EPA is amending the regulations
implementing the Program Fraud Act,
40 CFR 27.3(a)(1)(iv) and 40 CFR
27.3(b)(1)(ii), to-refer to 40 CFR 19.4 so
that hereafter 40 CFR 27.3(a)(1)(iv) and
40 CFR 27.3(b)(1)(ii) will conform to the
civil penalty inflation adjustments made
in accordance with the DCIA to the
maximum civil penalty amounts that
can be assessed by EPA pursuant to the
Program Fraud Act, 31 U.S.C. 3802(a).
Because these technical revisions affect
only changes to conform 40 CFR
27.3(a)(1)(iv) and 40 CFR 27.3(b}(1)(ii} to
be consistent with 40 CFR 19.4, these
changes do not require notice and
comment.

As required by the DCIA, this rule
addresses only inflation adjustments to
statutory civil penalty amounts under
the statutes identified in Table 1 of 40
CFR 19.4. The technical corrections
ensure consistency with the language of
the statutes administered by EPA and
correct errors in certain formula-driven
civil penalty amounts, in accordance
with the DCIA. This rule does not
address the discretion to impose or not
to impose a penalty, nor the procedures
that must be followed in initiating an
administrative or civil judicial
enforcement action involving the
assessment of civil penalties. Thus, EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B).

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a ‘“‘significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and, therefore, is not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. “Burden” is
defined at 5 CFR 1320.3(b}. Because this
rule does not contain a collection of
information, no control number is
necessary.

C. Regulatory Flexibility Act

Today’s final rule is not subject to the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., which generally
requires an agency to prepare a
regulatory flexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
(APA) or any other statute. Although
this rule is subject to the APA, the
Agency has made a “good cause”
finding that this rule is not subject to
the APA’s notice and comment
requirements (see Section IV of this
notice). Because this rule is not subject
to notice and comment rulemaking
requirements under the APA or any
other statute, this rule is not subject to
the regulatory flexibility provisions of
the RFA.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531~1538, establishes the requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments and the
private sector. This action contains no
federal mandates under the provisions
of Title II of UMRA for state, local, or
tribal governments or the private sector.
By applying the adjustment formula and
rounding rules prescribed by the DCIA,
this rule adjusts for inflation the
statutory maximum and, in some cases,
the minimum, amount of civil penalties
that can be assessed by EPA, in an
administrative enforcement action, or by
the U.S Attorney General, in a civil
judicial case, for violations of EPA-
administered statutes and their
implementing regulations. Because the
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calculation of any increase is formula-
driven, EPA has no policy discretion to
vary the amount of the adjustment.
Given that the Agency has made a “‘good
cause” finding that this rule is not
subject to notice and comment
requirements under the APA or any
other statute (see Section IV of this
notice), it is not subject to sections 202
and 205 of UMRA. EPA has also
determined that this action is not
subject to the requirements of section
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments. This rule merely increases
the amount of civil penalties that could
conceivably be imposed in the context
of a federal civil administrative
enforcement action or civil judicial case
for violations of EPA-administered
statutes and their implementing
regulations.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
Federalism, 64 FR 43255 (August 10,
1999), requires EPA to develop an
accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” The term “‘policies that
have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
does not have federalism implications.
It will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.
Thus, Executive Order 13132 does not
apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments, 65 FR
67249 (November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” As this final rule will not
have substantial direct effects on tribal
governments, on the relationship
between the federal government and
Indian tribes, or on the distribution of

power and responsibilities between the
federal government and Indian tribes,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use, 66 FR 28355 (May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

I National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer Advancement Act
of 1995 (“NTTAA”’), Public Law 104—
113, 12(d), 15 U.S.C. 272 note, directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898, 59 FR 7629
(February 16, 1994), establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to

make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
lacks the discretionary authority to
address environmental justice in this
final rulemaking. The primary purpose
of this final rule is merely to apply the
DCIA’s inflation adjustment formula to
make periodic increases in the civil
penalties that may be imposed for
violations of EPA-administered statutes
and their implementing regulations.
Thus, because calculation of the
increases is formula-driven, EPA has no
discretion in updating the rule to reflect
the allowable statutory civil penalties
derived from applying the formula.
Since there is no discretion under the
DCIA in determining the statutory civil
penalty amount, EPA cannot vary the
amount of the civil penalty adjustment
to address other issues, including
environmental justice issues.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 19

Environmental protection,
Administrative practice and procedure,
Penalties.

40 CFR Part 27

Administrative practice and
procedure, Assessments, False Claims,
False Statements, Penalties.

Dated: December 4, 2008.

Stephen L. Johnson,

Administrator, Environmental Protection
Agency.

@ For the reasons set out in the
preamble, title 40, chapter I of the Code
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of Federal Regulations is amended as

follows:

m 1. Revise part 19 to read as follows:

PART 19—ADJUSTMENT OF CIVIL

MONETARY PENALTIES FOR

INFLATION

Sec.
19.1
19.2
19.3
19.4

Applicability.
Effective date.
[Reserved).

3701 note.

§19.1 Applicability.

This part applies to each statutory
provision under the laws administered

Penalty adjustment and table.

Authority: Public Law 101410, 28 U.S.C.
2461 note; Public Law 104-134, 31 U.S.C.

by the Environmental Protection Agency
concerning the civil monetary penalties
which may be assessed in either civil
judicial or administrative proceedings.

§19.2 Effective date.
The increased penalty amounts set
forth in the last column of Table 1 to
§19.4 apply to all violations under the
applicable statutes and regulations
which occur after January 12, 2009. The
penalty amounts that were adjusted in
EPA’s initial adjustment to each
statutory civil penalty amount that was
published in the Federal Register on
December 31, 1996 (61 FR 69360), and
became effective on January 30, 1997,
apply to all violations under the
applicable statutes and regulations
which occurred after January 30, 1997,

through March 15, 2004. The penalty
amounts that were adjusted in EPA’s
second adjustment to each statutory
civil penalty amount that was published

in the Federal Register on February 13,
2004 (69 FR 7121), and became effective

2009.

§19.3 [Reserved]

on March 15, 2004, apply to all
violations under the applicable statutes
and regulations which occurred after
March 15, 2004, through January 12,

§19.4 Penalty adjustment and table.

The adjusted statutory penalty
provisions and their applicable amounts

are set out in Table 1. The last column

TABLE 1 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

in the table provides the newly effective
statutory civil penalty amounts.

U.S. code citation

Environmental statute

Statutory pen-
alties, as enacted

Penalties effec-
tive after January
30, 1997 through

March 15, 2004

Penalties effec-

tive after March

15, 2004 through
January 12, 2009

Penalties effec-
tive after January

7 U.S.C. 136/(a)(1)

FEDERAL INSECTICIDE, FUN-
GICIDE, AND RODENTICIDE
ACT CIVIL (FIFRA).

7 U.S.C. 136L(a)(2) oovvnrreriverririannnnes FIFRA ..

15 U.S.C. 2615(a)(1) .covvvvrrrrmrnreennns TOXIC SUBSTANCES CONTROL
ACT (TSCA).

15 U.S.C. 2647(a) .. TSCA

15 U.S.C. 2647(g) . TSCA

31 U.S.C. 3802(a)(1 PROGRAM FRAUD CIVIL REM-
EDIES ACT (PFCRA).

31 U.S.C. 3802(a)(2) .cc.oovvvrevrvnvecnenen PFCRA

33 U.S.C. 1319(d) ..oovvvvmirrcrrmrcncnnnns CLEAN WATER ACT (CWA) ..........

33 U.S.C. 1319(g)(2)(A) CWA

33 U.S.C. 1319(g)(2)(B) CWA

33 U.S.C. 1321(b)(6)(B)(i) CWA

33 U.S.C. 1321(b)(6)(B)(ii) CWA

33 U.S.C. 1321(b}(7HA) «veeveerirrrenes CWA .. ans

33 U.S.C. 1321(b)(7)}(B) .... CWA ...

33 U.S.C. 1321(b)}(7)(C) ... CWA ...

33 U.S.C. 1321(b)(7)(D) ... CWA ...

33 U.S.C. 1415(a) ..ocovrrrnmnicrcriecnnns MARINE PROTECTION, RE-
SEARCH, AND SANCTUARIES
ACT (MPRSA).

33 U.S.C. 1414b(d)}{(1) 1 e MPRSA ...
33 US.C. 1901 note (see|CERTAIN ALASKAN CRUISE
1409(a)(2)(A)). SHIP OPERATIONS (CACSO).

33 US.C. 1901 note (see| CACSO

1409(a)(2)(B)).
33 US.C. 1901 note (see|{ CACSO
1409(b)(1)).

42 U.S.C. 300h=2(b)(1) .eovervrrvvnnnnns SDWA ...

42 U.S.C. 300h-2(c)(1) ..... SDWA .

42 U.S.C. 300h=2(c)(2) . SDWA

42 U.S.C. 300h=3(c) ..... SDWA

42 U.S.C. 300i(b) ...... SDWA

42 U.S.C. 300i-1(c) ... SDWA ...

42 U.S.C. 300j(e)(2) .. SDWA

42 U.S.C. 300j-4(c) ...... SDWA .

42 U.S.C. 300-6(b)(2) .. SDWA ...

42 U.S.C. 300j-23(d) .... SDWA ...

42 U.S.C. 4852d(b)(5) ....vvevrvrvenirinns RESIDENTIAL LEAD-BASED
PAINT HAZARD REDUCTION
ACT OF 1992.

42 U.S.C. 4910(a)(2) ..c.covurnrervrnrnnens NOISE CONTROL ACT OF 1972 ..

42 U.S.C. 6928(a)(3) ...ooovvvrrererernnns RESOURCE CONSERVATION
AND RECOVERY ACT (RCRA).

42 U.S.C. 6928(C) .vocrverrremrirerevunninen RCRA

42 U.S.C. 6928(g) .. RCRA

42 U.S.C. 6928(h)(2) . RCRA

42 U.S.C. 6934(e) .. RCRA

42 U.S.C. 6973(b) ...... RCRA

42 U.S.C. 6991e(a)(3) .. RCRA

42 U.S.C. 6991e(d)(1) -vvvvinmrcrrecnnns RCRA

$500/1,000
$25,000

$5,000 ..
$5,000 ..

$10,000/25,
$10,000/125,000 ....
$10,000/25,000
$10,000/125,000 ....
$25,000/1,000
$25,000 ...
$25,000 ...
$100,000/3,000
$50,000/125,000 ....

$60!
$10,000/25,000

$10,000/125,000 ....
$25,000

$25,000
$10,000/125,000 ....
$5,000/125,000
$5,000/10,000

$15,000
$20,000/50,000
$2,500

$25,000
$25,000 ...
$5,000/50,000
$10,000

$10,000 ...
$25,000 ...

$25,000
$25,000 ....
$25,000 ...
$5,000
$5,000 ..
$25,000 ...
$10,000

$5,500

$550/1,000
$27,500

$5,500 ...

$5,500 ...
$27,500
$11,000/27,500
$11,000/137,500 ....
$11,000/27,500
$11,000/137,500 ....
$27,500/1,100
$27,500
$27,500
$110,000/3,300
$65,000/137,500 ....

$660
$10,000/25,0002 ....

$10,000/125,000 ...
$25,000

$27,500
$11,000/137,500 ....
$5,500/137,500
$5,500/11,000
$15,000
$22,000/55,0002 ....
$2,750
$27,500 .
$25,000
$5,500/55,000
$11,000

$11,000 .
$27,500

$27,500
$27,500
$27,500 .
$5,500 ...
$5,500 ...
$27,500 .
$11,000

$650/1,100
$32,500 .....cccevverene

$11,000/32,
$11,000/157,500 ....
$11,000/32,500
$11,000/157,500 ....
$32,500/1,100

$65,000/157,500 ....

$760
$10,000/25,000

$10,000/125,000 ...
$25,000

$32,500
$11,000/157,500 ....
$6,500/157,500
$6,500/11,000

$16,500
$100,000/1,000,000
$2,750
$32,500 ...
$27,500
$6,500/65,000
$11,000

$7,500

$750/1,100
$37,500

$7.500
$7,500
$7,500

$7,500

$37,500
$16,000/37,500
$16,000/177,500
$16,000/37,500
$16,000/177,500
$37,500/1,100
$37,500

$37,500
$140,000/4,300
$70,000/177,500

$860
$11,000/27,500
$11,000/137,500
$27,500

$37,500
$16,000/177,500
$7,500/177,500
$7,500/16,000
$16,500
$110,000/1,100,000
$3,750

$37,500

$32,500
$7,500/70,000
$16,000

$16,000
$37,500

$37,500
$37,500
$37,500
$7,500

$7,500

$37,500
$16,000
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TABLE 1 OF SECTION 19.4—CIvIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

s Penz?{tiesJ effec- Penalftties Iaffecr; Penalties effec-
ok ; tatutory pen- | tive after January | tive after Marc .
U.S. code citation Environmental statute alties, as enacted | 30, 1997 through | 15, 2004 through tive zilfzter2 3gguary
March 15, 2004 | January 12, 2009 !
42 U.S.C. 6991e(d)(2) .......ecevnnes RCRA $10,000 ...cocceevvnrinne $11,000 ..cvrrernirnnne $11,000 ..o $16,000
42 U.S.C. 7413(b) ..... CLEAN AIR ACT (CAA) .....ccovenveens $25,000 o | $27,500 .ooiricrennes $32,500 ... | $37,500
42 U.8.C. 7413(d)(1) CAA ....... $25,000/200,000 .... [ $27,500/220,000 .... | $32,500/270,000 .... | $37,500/295,000
42 U.S.C. 7413(d)(3) ... CAA $5,000 ...... $5,500 .eovorererrenerennns $6,500 ...orrrerrerenenns $7,500
42 U.8.C. 7524(a) .... CAA $2,500/25,0! $2,750/27,500 $2,750/32,500 . $3,750/37,500
42 U.S.C. 7524(C)(1) .vovrvvrervvuiens CAA .. $200,000 ...... $220,000 $270,000 . $295,000
42 U.S.C. 7545(d)(1) .... .. | CAA $25,000 ... ... | $27,500 .. . | $32,500 ... $37,500
42 U.S.C. 9604(e)(5)(B) COMPREHENSIVE ENVIRON- | $25,000 .........ccooc... $27,500 ...coooirrerenene $32,500 $37,500
MENTAL RESPONSE, COM-
PENSATION, AND LIABILITY
ACT (CERCLA).
42 U.S.C. 9606(b)(1) CERCLA $25,000 ....ccovvvireninnn $27,500 $32,500 .....occoveennnne $37,500
42 U.S.C. 9609(a)(1) .... CERCLA $25,000 ........ ... | $27,500 $32,500 ....... ... | $37,500
42 U.S.C. 9609(b) ..... CERCLA $25,000/75,000 ...... $27,500/82,500 ...... $32,500/97,500 ...... $37,500/107,500
42 U.S.C. 9603(c} ..... ... | CERCLA $25,000/75,000 ...... $27,500/82,500 ...... $32,500/97,500 ...... $37,500/107,500
42 U.S.C. 11045(@) .....ccovevrrrerennes EMERGENCY PLANNING AND | $25,000 ......ccoovuenee $27,500 .....coevvniinns $32,500 ...occovrinnns $37,500
COMMUNITY RIGHT-TO-
KNOW ACT (EPCRA).
42 U.S.C. 11045(b) ...oevvevrrvvrnennee EPCRA .. $25,000/75,000 ...... $27,500/82,500 ...... $32,500/97,500 ...... $37,500/107,500
42 U.S.C. 11045(c)(1) ... EPCRA $25,000 .... $27,500 . . | $32,500 ... $37,500
42 U.S.C. 11045(c)(2) ... EPCRA $10,000 .... $11,000 . $11,000 $16,000
42 U.S.C. 11045(d)(1) .. EPCRA $25,000 ... ... | $27,500 . .| $32,500 ... .. | $37,500
42 U.S.C. 14304(a)(1) MERCURY-CONTAINING AND | $10,000 ...ccoovereenenne $10,000 .....ccovvuennunne $11,000 ..o $16,000
RECHARGEABLE BATTERY
MANAGEMENT ACT (BATTERY
ACT).
42 U.S.C. 14304(g) ....coocvmrvvvervrnirnens BATTERY ACT ....covivvimienrvrenininnans $10,000 ..o $10,000 ....cocevrveernnne $11,000 ....cccverinnnnee $16,000

1Note that 33 U.S.C. 1414b(d)(1)(B) contains additional penalty escalation provisions that must be applied to the penalty amounts set forth in
this Table 1. The amounts set forth in this Table reflect an inflation adjustment to the calendar year 1992 penalty amount expressed in section
104B(d)(1)(A), which is used to calculate the applicable penalty amount under MPRSA section-104B(d)(1)(B) for violations that occur in any subse-

quent calendar year.

2CACSO was passed on December 21, 2000 as part of Title XIV of the Consolidated Appropriations Act of 2001, Public Law 106-554, 33

U.S.C. 1901 note.

3The original statutory penalty amounts of 20,000 and 50,000 under section 1432(c) of the Safe Drinking Water Act, 42 U.S8.C. 300i-1(c), were
subsequently increased by Congress pursuant to section 403 of the Public Health Security and Bioterrorism Preparedness and Response Act of
2002, Public Law 107—188 (June 12, 2002), to 100,000 and 1,000,000, respectively. EPA did not adjust these new penalty amounts in its 2004
Civil Monetary Penalty Inflation Adjustment Rule (“2004 Rule”), 69 FR 7121 (February 13, 2004), because they had gone into effect less than two

years prior to the 2004 Rule.

PART 27—[AMENDED]

m 2. The authority citation for Part 27
continues to read as follows:

Authority: 31 U.S.C. 3801-3812; Public
Law 101—410, 104 Stat. 890, 28 U.S.C. 2461
note; Public Law 104-134, 110 Stat. 1321, 31
U.S.C. 3701 note.

m 3. Section 27.3 is amended by revising
paragraphs (a)(1)(iv) and (b)(1)(ii) to
read as follows:

§27.3 Basis for civil penalties and
assessments.

(a) * * %

(1) * Kk *x

(iv} Is for payment for the provision
of property or services which the person
has not provided as claimed, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than the operative
effective statutory maximum amount, as
provided in 40 CFR 19.4,! for each such

claim.
* * * * *

1 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101—410, 104 Stat. 890), as amended by the Debt

(b) *x * %

(1) * % *

(ii) Contains, or is accompanied by, an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penaity of not more than the operative
effective statutory maximum amount, as
provided in 40 CFR 19.4,2 for each such

statement.
* * * * *

[FR Doc. E8—29380 Filed 12—10-08; 8:45 am]
BILLING CODE 6560-50-P

Collection Improvement Act of 1996 (Pub. L. 104—

134, 110 Stat. 1321).

2 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101-410, 104 Stat. 890), as amended by the Debt
Collection Improvement Act of 1996 (Pub. L. 104—
134, 110 Stat. 1321).

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 112
[EPA-HQ-OPA-2008-0569 FRL-8750-5]
RIN 2050-AG48

Oil Pollution Prevention; Spill
Prevention, Control and
Countermeasures Rule; Revisions to
the Regulatory Definition of “Navigable
Waters”

AGENCY: Environmental Protection
Agency.
ACTION: Correction.

SUMMARY: This document makes a
correction to the Preamble of the final
rule amending the Oil Pollution
Prevention regulation published on
November 26, 2008 (73 FR 71941). The
final rule announced the vacatur of the
July 17, 2002 revisions to the Clean
Water Act section 311 regulatory
definition of “navigable waters” in
accordance with an order, issued by the
United States District Court for the
District of Columbia (D.D.C.) in
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