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Thank you very much for the engaging discussion yesterday and your willingness to share your
ideas and perspectives. Below is a summary of what we took away from the meeting:

Most believe some upward movement of penalties is appropriate in response to the
legislative change, though there was vigorous debate about what problem we are trying to
address and whether larger penalties would necessarily create better compliance.

Some cautioned that a “reasonable” measured approach would be preferred to an
“overnight” big jump in penalty size. Better to make changes that leave room for
additional increases in the future, some suggested.

Some believed that the upper range of penalties should be close to the $25,000 cap so that,
considering inflation, penalties remain as potent as they were when the original $10,000
cap was set. We discussed how much the current penalties should defer to the 1973
legislature; and most appeared to believe we should focus on current circumstances.

There was a recognition that removing the $10,000 cap (raising it to $25,000) already raises
some penalties because it allows full use of the aggravating factors in more cases.

There was a general concern about raising penalties for smaller entities because of their
current economic challenges and lack of knowledge and because of doubts that higher
penalties for small entities would stimulate better compliance. There was a general feeling
that the Department should do as much technical assistance with small entities as possible,
though the group recognized that this suggestion is outside the scope of Division 12.

Most believed the effects of the penalty factors should be expanded to allow greater
mitigation or aggravation of the base penalty for “good actors” or “bad actors.”

There was some interest in expanding DEQ’s discretion for determining penalty amounts.
Two specific suggestions were that DEQ have authority to: (1) bump a penalty into the next
highest matrix for egregious cases along with creating a new higher matrix into which the
current $8,000 matrix could be bumped, and (2) deviate from the predetermined
“selected” magnitudes.

There was a general belief that more penalties is better than fewer penalties. Some
expressed concern that a more-complex more-discretionary higher-penalty system might
create resource burdens for DEQ which, in turn, might result in fewer penalties.

We don’t assume that everyone agrees with all of the above. If you have additional comments on
the materials from the meeting, please submit them in the next couple weeks. Feel free to agree
or disagree with the above, to add anything we missed, and to provide alternative suggestions or
additional comments.
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OAR Chapter 340, Division 012

® Establishes enforcement framework.

® Defines the types of informal and
formal actions that DEQ may take.

® Sets out a required method for
calculating penalties.

® Conveys authority to settle.

® Does not establish substantive
compliance requirements.





Penalty Calculation Formula

Penalty =BP + (0.1 xBP)x(P+H+0O+M+C)) + EB

Class || Magnitude Matrix Aggravating and Economic
I Major $8,000 Mitigating Factors Benefit (EB)
Il Moderate $6,000 Prior significant actions (P) Delayed
Il Minor $2,500 || History of correction (H) Avoided
$1,000 Occurrences (O)
Mental state (M)
Correction efforts (C)

1. Determine Class

2. Determine Magnitude

3. Determine base penalty (BP) from the applicable matrix
4. Calculate aggravating and mitigating factors

5. Add the economic benefit





2005/2006 Rulemaking

Reorganization & Recalibration

® Reorganized and clarified for easier reading

® Created consistency between DEQ media programs
(air, water, land) in how violations are classified.

® Created better consistency between DEQ media
programs in how violations magnitudes are
determined.

® Distributed types of regulated entities into higher or
lower matrices depending on size or sophistication with
the regulations.

® Reduced duplication in factors that influence both class
and magnitude





Senate Bill 105A (2009)

® Increase administrative penalty maximum from
$10,000 to $25,000 per violation per day.

® Increased criminal sanctions for environmental
violations and made them applicable to
corporate violators.

® Increased administrative penalty maximums for
certain spill violations to $100,000.

® Increase the penalty applicable to extreme
damage done intentionally from $100,000 to
$250,000.











Rulemaking at a Glance

1. Advisory Committee
2. Agency drafts rules

3. Provides Notice of Rulemaking and Comment
Period

- In the Sec. of State’s Bulletin at least 14 days
before a hearing.

- To agency’s mailing list and legislators at least
21 days before hearing, if hearing is held, or 14
days before going to the EQC for final adoption.





Rulemaking at a Glance (cont.)

. Hearing held if ten or more interested
persons request one.

. Comment period closes shortly thereafter
. DEQ prepares written response to comments.

. DEQ takes final rulemaking package to the
EQC for adoption.

. Adopted rules are filed with the Sec. of State
and are in effect unless the rulemaking
specifies later date.





Division 12 Rulemaking
General Plan

DEQ

State of Oregon
Department of
Environmental
Quality





Overall Rulemaking Plan

Concurrent separate tracks for
focusing on the development of:

® Spills formula

® Classifications, program priorities
and housekeeping

® Matrices and other general
formula elements





Track no. 1
Spill Advisory Committee

Name Organization & Target Stakeholders
Brian Doherty Western States Petroleum Assn.

Debra Dunn Oregon Trucking Association

Bob Salinger Audubon Society of Portland

Derek White Columbia County Emergency Response
Jeff Fishel WDOE Spill Enforcement Coordinator
Jess Brown ODOT Motor Carrier Division

Kate Spaulding EPA Spills Compliance Officer

Nick Teeter Hexion Specialty Chemicals, Inc.

Captn. Jim Townley Columbia River Steamship Operators Assn.





Spill Advisory Committee comments

® DEQ is not issuing sufficient penalties in
number or size

® DEQ should consider a ticketing program to
increase the number of penalties it assesses.

® DEQ should consider alternative ways of
reaching a base penalty based on employee
number or company income.

® DEQ should consider additional penalty
factors: pollutant hazard class, volume spilled,
sensitivity of habitat, voluntary precautionary
steps before spill.






Track no. 2
Classifications, Other
Program changes & Housekeeping

® OCE staff began meeting with programs in
June to scope the need for changes and get
initial thoughts.

® OCE has a list of issues that have come up
since the big Division 12 overhaul of 2000-
2007.

® We are creating a redline of the changes
proposed so far and will revisit with the
program PMTs to review the proposed
changes and verify other suggestions.





Track no. 3
Matrices and Overall Review

® Today: Advisory Committee meeting for
orientation and discussion of the matrices

® March 2013: Advisory Committee meeting to
review firmer proposal on the matrices and
also the additional information from the Spill
Advisory Committee and other changes
proposed from within DEQ.





Approximate timeline for
coordinating the three tracks

15t Spill AC 29 Spill AC
Oct '10 Jan "13

Reviews &
check-ins
w/

15t Matrix AC 2nd Matrix AC DEQ e

Hearings Jul 13
EQC Oct 13

Nov 12 Mar "13 Spill AC
Matrix AC
Mar—May
13

Contact

program Follow-up with
staff DEQ Programs

Jun 12 Nov 12 —Feb 13







An Overview of DEQ

Protecting, Restoring and Maintaining
Oregon’s Environment






An Overview of DEQ

We are where you are...
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An Overview of DEQ

DEQ is born!
DEQ

In 1969 out of the former “State
Sanitary Authority .”






An Overview of DEQ

The Commission

The Environmental Quality Commission is
DEQ’s Policy and Rulemaking Board






An Overview of DEQ

DEQ, Protects Oregon’s Air Quality
DEQ * Monitor & measure air quality

* Develops plans to meet federal standards
* Provide technical assistance






An Overview of DEQ

How DEQ Protects the Air

* Permits for industry

* Monitor “area-
wide” sources of
pollution





An Overview of DEQ

DEQ Protects Oregon’s Land
DEQ

* Manage hazardous
waste

* Regulate landfills

* Promote pollution
prevention

* Clean up hazardous
substances and
spills






An Overview of DEQ

Pollution Prevention
DEQ

* The Toxic Use Reduction and
Hazardous Waste Reduction Act

— Business must have a plan to reduce

— DEQ provides technical assistance






An Overview of DEQ

DEQ Protects Oregon’s Waters

e Water quality standards

e Water quality improvement
* Groundwater monitoring





An Overview of DEQ

Strategies for Protecting Water Quality

DEQ

* Permitting and
enforcement

— Industry

— Sewage
treatment

e Grants & loans

* Technical
assistance






An Overview of DEQ

Laboratory and Environmental
Assessment

DEQ

e Sampling,
monitoring and
analytical
support

e Scientific and
technical
assistance
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Who does DEQ regulate?

People who enthusiastically exceed regulations
People who dispassionately meet regulations
People who get misled or shafted by other people
People who get stuck with someone else’s problems
People who don’t understand or aren’t too bright
People who make honest mistakes

People who forget

People who are disorganized

People who have their priorities mixed up

People who cut corners to stay in business

People who push regulatory limits a bit as a game
People who push regulatory limits as far as they can
People who hide their actions and violations

People who flagrantly violate






Compliance continuum

Criminal Prosecution
Court Proceedings
) Maximum Penalties
Tickets & Citations

Warning and Notices
Compliance Assistance
Technical Assistance
Voluntary Programs
Train & Educate
Rewards &
Incentives






Events per year






Enforcement Goals

® To motivate non-compliers
to action

® To ensure economic
fairness for those who are
complying

® To create deterrence





What creates deterrence?

... of a penalty





TWO Surveys

1. General population to determine what
factors they believe would best stimulate
regulated entities to reach compliance

2. Regulated entities to determine what
factors they consider most important in
making decisions about compliance.*

*Also were hoping to determine whether the
deterrent effect of enforcement is quantifiable.





General Population
Survey

® We hired aresearch consultant to assist In

t

ne development of a survey and then to

execute it by randomly calling 300 people

C

Istributed throughout Oregon.

Respondents were not informed that DEQ

had commissioned the survey and, if
asked, were told that DEQ would not
receive identifying information (we didn’t).





If you ever changed the way you dispose
of environmentally harmful materials,
why did you change?

B Concern over
facing a fine if
caught

B Concern about
what others
might think

.| Concern over
environmental
impact






On a scaleof 1to 7 how likely are
you to be caught

35
30 {1
25 1
20 1
15 7
10

5

0-

Percent

1 2 3 4 5 6 7
Definitely Definitely
would not would be
be caught caught





Are you aware of any

companies or individuals who

have been penalized?

" Yes
B No






What would you do If you learned that
a company you buy from was taking an
action not good for the environment?

Tell friends
H Stop buying from it
B Reduce buying

Hl Contact company
B Turn them in

Nothing






On ascaleof 1to 7 how likely are you
to reduce your patronage of a company
fined for environmental violations?

40 -
35
30
25 -
20 -
15
10 -
5.
0-

Percent

1 2 3 4 5 6 T
Definitely Definitely

would not would
change change





Regulated Entity
Survey

® Our consultant randomly called 450
business having a permit, license, or
registration with DEQ, distributed
throughout Oregon.

®* Respondents were not informed that DEQ
had commissioned the survey and, if
asked, were told that DEQ would not
receive identifying information.





Primary business area

Manufacturing
B Government
M Utilities
Agr./Forest.
¥ Education
H Transportation
M Retail
Autos
Construction
o Other






The Survey Addressed:

¢ Company attitude about enforcement.

® How many changes the companies had
made to production, manufacturing or
operating practices as a result of
learning about technical assistance,
Inspections and enforcement.

® Which factors were most influential in
motivating companies back into
compliance.






Overwhelming majority of
businesses are concerned
about the environment and
are proactive in obtaining
compliance





Att I t u d e . Avoids dealing with environ-
. mental matters, occasionally
receives NONs and fines (1%)
Deals with environmental
matters as problems after
DEQ issues an NON

_ Don’t know (1%)

Considers
environmental
law compliance
when making

Makes business
decisions to

L_— assure

business compliance with
decisions and environmental
works to laws &

maintain encourages
compliance internal efforts to

reduce pollution





Has your company ever been
penalized for environmental
violations?

' Yes
B No

!l Don't know






In developing new processes, when
does your company consider
environmental compliance?

After a fine
After a NON
Implementation
Development

Initial design

100 200 300
Number of facilities reporting

400





Companies that have been
previously penalized tend
to work harder to remain
In compliance





Few report that hearing
about fines Imposed on
others caused the company
to make changes





What size penalty is of greatest concern?

percent

30%

25%

20%

15%

10%

5%

0%

[1Don't know

Bl $500 penalties to 1000 companies
[ $1,000 penalties to 500 companies
[1$5000 penalties to 100 companies
[ $10,000 penalties to 50 companies
@ $50,000 penalties to 10 companies

[0 $500,000 penalty to 1 company






Hierarchy of company influences

Forced shut down
Concern for the environment
Criminal prosecution
For reputation
Community pressure
Customer pressure

6.28
6.26
6.15
6.02
5.88
5.85

5.81

Potential fines

Insurer pressure
Employee pressure
Government contracts

5.62
5.51
4.17
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What a publically outed
violator fears






Special Concerns for
Small Businesses

Less likely to make proactive compliance
decisions

L ess aware of current environmental law
ISSUes

More likely to believe they can save money
through noncompliance

@ More likely to believe they won’t be caught

@ More likely to say that fines would have a great

Impact on them

Less aware of enforcement against others





Events per year






Recent Penalties

The following graphs show the dollar value of
penalties assessed for individual violations in
formal enforcement actions during the years 2008
to 2012.

Penalties for each program area are sorted by size
for the number of violations indicated.

Some formal enforcement actions cite violations
without penalty for some violations which account
for the $0 penalties.

Some penalties exceed $10,000 because either the
violation occurred for more than one day which
allowed DEQ to assess penalties over the $10,000
cap or because the new statutory cap of $25,000
became effective on January 1, 2011.





Asbestos
Penalties for 259 Violations

$20,000

$15,000

$10,000

$5,000

$0






Alr Contaminant Permit
Penalties for 87 Violations

$20,000.00

$15,000.00

$10,000.00

$5,000.00

$0.00






Open Burning

Penalties for 87 Violations

$20,000.00

$15,000.00

$10,000.00

$5,000.00

$0.00






Dry Cleaner Program
Penalties for 35 Violations
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$15,000

$10,000

$5,000

$0






Hazardous Waste
Penalties for 405 Violations

$20,000

$15,000

$10,000

$5,000

$0






Solid Waste

Penalties for 35 Violations

$20,000.00

$15,000.00

$10,000.00

$5,000.00

$0.00






Underground Storage Tanks
Penalties for 93 Violations

$20,000

$15,000

$10,000

$5,000

$0





Industrial Water Permits
Penalties for 109 Violations

$20,000

$15,000

$10,000

$5,000

$0






Municipal Water Permits
Penalties for 164 Violations
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$15,000
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$5,000

$0






On-site Sewage
Penalties for 62 Violations

$20,000

$15,000

$10,000

$5,000

$0






Stormwater
Penalties for 234 Violations
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$15,000

$10,000

$5,000
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Penalty Calculation Formula

Penalty=BP + ((0.1 xBP)x (P+H+ O+ M +C)) + EB

Class Magnitude

| Major
Moderate
Minor

Matrix
$8,000
$6,000
$2,500
$1,000

1. Determine Class

2. Determine Magnitude

Aggravating and Mitigating
Factors

Prior significant actions (P)
History of correction (H)
Occurrences (O)

Mental state (M)
Correction efforts (C)

Economic
Benefit (EB)

Delayed
Avoided

3. Determine base penalty (BP) from the applicable matrix
4. Calculate aggravating and mitigating factors
5. Add the economic benefit






$8,000 Matrix

Class | Class Il Class Il
Major $8000 $4000 $750
Moderate $4000 $2000 $750
Minor $2000 $1000 $750

Examples in matrix:

Biggest air contaminant sources and critical permits.

Biggest sewage plants, industrial wastewater dischargers, large
communities, major vegetable or fruit processing facilities, large mines.

Persons owning more than 10 underground storage tanks; tank service
providers.

Used oil handlers, burners or marketers.
Large quantity generators of hazardous waste.
Solid waste violations by a large community with a population of >25,000.





$6,000 Matrix

Class | Class Il Class Il
Major $6000 $3000 $500
Moderate $3000 $1500 $500
Minor $1500 $750 $500

Examples in matrix:

® Air violations by a person needing a state air contaminant discharge permit.
® Violation of asbestos requirements, except residential owner-occupant.

® Auto repair facility violations of vehicle inspection program requirements.

® Water quality violations by municipal facilities with capacity of 2,000,000 to
5,000,000 gal/day; minor industrial source permittees; and most persons
on general permits.

® Underground storage tank violations by a person with 5 to 9 tanks.

Solid waste violations by a person needing a waste tire permit or
community with a population of 5,000 to 25,000.

® Small quantity generators of hazardous waste.





$2,500 Matrix

Class | Class Il Class Il
Major $2500 $1250 $200
Moderate $1250 $625 $200
Minor $625 $300 $200

Examples in matrix:

® Any violation by a person not listed in another matrix.

® Vehicle inspection program violations.

® Water quality violations by a municipal facility with capacity of <2,000,000
gal/day; construction stormwater for 1 - 5 acres; communities with a
population of 10,000 or less; onsite sewage disposal service providers.

Violation of onsite sewage disposal rules by aresidential owner-occupant.
® Underground storage tank violations by the owner of 2 to 4 tanks.

® Violations by used oil generators, except for spills and releases.

® Hazardous waste violations by conditionally exempt generator.





$1,000 Matrix

Class | Class Il Class Il
Major $1000 $500 $100
Moderate $500 $250 $100
Minor $250 $125 $100

Examples in matrix:

® Open burning violations by residential owner-occupants.

® Violation of vehicle visible emissions standards.

® Asbestos violations by a residential owner-occupant.

® Onsite sewage violations by a residential owner-occupant.

® Underground storage tank violations by an owner of one tank.

® Any heating oil tank violations not listed elsewhere.

® Violations of the dry cleaning laws.

® Woodstove violations except sales or removal of uncertified stoves.
® Suction dredge violations.





Possible ways to change the matrices

2500 6000

1000 2500 6000 8000

1000 2500 6000 8000

Penalty range for each matrix >












Attached are the orientation presentations we offered yesterday. You also asked that we provide
the penalty data graphs that we’d glanced at just before lunch. Those are the final slides of the
attached presentation entitled “Enforcement Philosophy.” You also asked for copies of the penalty
exhibits, which show the calculation processes, for the past two months. We are getting those
together and will send them along as soon as possible. Depending on the breadth of what was
issued during that period, we might supplement with additional exhibits so you can see how some
other calculations have worked.

Thank you again for your time. We will be proceeding with the spill advisory committee and
internal reviews and will get you proposed changes as soon as they are ready, with time for review
before our next meeting in March. If you have suggestions on any other parts of Division 12 we
would like to get them as soon as possible so that we might consider them as part of our
discussions with our programs.

Thank you.

Les Carlough
Senior Policy Advisor, OCE, DEQ

811 SW 6" Ave. Portland OR 97204-1390
503-229-5422

Jenny Root
Environmental Law Specialist, OCE, DEQ

811 SW 6" Ave. Portland OR 97204-1390
503-229-5874



