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From: Sandy Teeters
To: Comment-SIP.SO2.NO2.Lead
Subject: AOI Comments - Proposed Infrastructure SIP Rulemaking
Date: Monday, August 19, 2013 1:27:46 PM
Attachments: AOI Comments_Proposed Infrastructure SIP Rulemaking_8-19-13.pdf


Dear Ms. Capp:
 
Please find attached AOI’s Comments regarding the Proposed Infrastructure SIP
Rulemaking.
 
If you should have any questions, please feel free to contact John Ledger at 503-588-
0050.
 
Sincerely,
 
Sandy Teeters
AOI Policy Administrative Assistant
ASSOCIATED OREGON INDUSTRIES
1149 Court Street NE
Salem, OR 97301 USA
D: 1-503-576-4872
P: 1-503-588-0050
F: 1-503-588-0052
 
www.aoi.org
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August 19, 2013 
 
 
Ms. Carrie Capp 
Air Quality Division 
Oregon Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR  97204  



 Subject: Comments on Proposed Infrastructure SIP Rulemaking 
 



Sent Via Email: Comment-SIP.SO2.NO2.Lead@deq.state.or.us  
Sent Via Fax: 503-229-5575 



 
Dear Ms. Capp: 
 
Associated Oregon Industries (AOI) is Oregon’s largest, statewide, 
comprehensive business association with more than 1,500 member companies 
employing approximately 200,000 Oregonians.  AOI also represents Oregon’s 
largest group of manufacturers who could be potentially affected by the proposed 
Odor Nuisance Strategy and is the state affiliate of the National Association of 
Manufacturers.   
 
AOI appreciates the opportunity to comment on DEQ’s proposed amendments to 
the State Implementation Plan.  We recognize that the proposed rule 
amendments update the infrastructure elements of Oregon’s State 
Implementation Plan to reflect the current National Ambient Air Quality 
Standards for nitrogen dioxide, sulfur dioxide and lead.  AOI supports 
incorporation of the standards, as well as the new, 1-hour Significant Air Quality 
Impact Levels for nitrogen dioxide and sulfur dioxide, into Oregon’s rules.  AOI 
supports DEQ’s continued implementation of the existing state new source 
review program and these are critical elements underpinning that rule structure. 
 
Thank you for this opportunity to comment.  Please do not hesitate to contact me 
if you would like to discuss these comments further.  AOI respectfully requests to 
be informed of any changes to the rulemaking package upon final adoption and/
or any post-adoption judicial or administrative proceedings. 
 
Sincerely, 
 
 
 
John Ledger 
 
cc: Tom Wood; Perkins Coie 
 David Like; Hampton Affiliates 
 













From: Kathryn VanNatta
To: Comment-SIP.SO2.NO2.Lead
Cc: Mary Rants; Christian McCabe; VAN NATTA Kathryn
Subject: FW: NWPPA Comments: OR DEQ Infrastructure SIP Aug-19-13
Date: Monday, August 19, 2013 3:55:18 PM
Attachments: 83681888-F475-4DC5-9C54-84CDEB4B6E58.png
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NWPPA Comments OR InfraS SIP Final 8-19-13.docx


This message sent to the corrected address.  


From: Kathryn VanNatta <KathrynVanNatta@frontier.com>
Date: Monday, August 19, 2013 3:50 PM
To: <SIP.SO2.NO2.Lead@deq.state.or.us>
Cc: Kathryn VanNatta <Kathryn@nwpulpandpaper.org>, Christian McCabe 
<chris@nwpulpandpaper.org>, Mary Rants <mary@nwpulpandpaper.org>
Subject: NWPPA Comments: OR DEQ Infrastructure SIP Aug-19-13


MEMORANDUM


AUGUST 19, 2013


TO: Carrie Capp
DEQ


FROM: Kathryn VanNatta
Dir. Of Government and Regulatory Affairs
NWPPA


SUBJECT: Submittal of NWPPA Comments on
Oregon's  Infrastructure SIP 


Please see the attached NWPPA comments, which are the written comments accompanying my 
verbal testimony at the August 15, 2013  Infrastructure State Implementation Plan public hearing in 
Portland, Oregon.


Please contact me at 503-844-9540 or 503-805-8511 if I can answer any questions or if you require 
the document in a different format.



mailto:KathrynVanNatta@frontier.com

mailto:Comment-SIP.SO2.NO2.Lead@deq.state.or.us

mailto:mary@nwpulpandpaper.org

mailto:chris@nwpulpandpaper.org

mailto:kathryn@nwpulpandpaper.org

mailto:KathrynVanNatta@frontier.com

mailto:SIP.SO2.NO2.Lead@deq.state.or.us

mailto:Kathryn@nwpulpandpaper.org

mailto:chris@nwpulpandpaper.org

mailto:mary@nwpulpandpaper.org



U

Northwest Pulp & Paper | 350 A, P e s










	
  
	
  
	
  
Submitted	
  via:	
  SIP.SO2.NO2.Lead@deq.state.or.us	
  
	
  
	
  
August	
  19,	
  2013	
  
	
  
Oregon	
  DEQ	
  
Attn:	
  Ms.	
  Carrie	
  Capp	
  	
  
811	
  SW	
  6th	
  Ave.	
  	
  
Portland,	
  OR	
  97204	
  
	
  
RE:	
  	
  	
   Proposed	
  Rule	
  Amendments	
  to	
  Chapter	
  340	
  of	
  the	
  Oregon	
  Administrative	
  Rules	
  and	
  an	
  



Update	
  to	
  the	
  Oregon	
  Clean	
  Air	
  Act	
  State	
  Implementation	
  Plan	
  for	
  National	
  Ambient	
  Air	
  
Quality	
  Standards	
  for	
  Nitrogen	
  Dioxide,	
  Sulfur	
  Dioxide	
  and	
  Lead	
  



	
  
Dear	
  Ms.	
  Capp:	
  
	
  
Formed	
  in	
  1954,	
  the	
  Northwest	
  Pulp	
  &	
  Paper	
  Association	
  (NWPPA)	
  represents	
  13	
  member	
  
companies	
  and	
  17	
  paper	
  mills	
  in	
  Washington,	
  Oregon	
  and	
  Idaho.	
  NWPPA	
  members	
  produce	
  
nearly	
  eight	
  million	
  tons	
  of	
  paper	
  products	
  a	
  year	
  and	
  provide	
  10,000	
  predominantly	
  union	
  jobs	
  
that	
  pay	
  an	
  average	
  of	
  more	
  than	
  $70,000	
  a	
  year.	
  Because	
  many	
  of	
  our	
  members	
  are	
  located	
  in	
  
economically	
  stressed	
  rural	
  communities,	
  these	
  family-­‐wage	
  manufacturing	
  jobs	
  help	
  sustain	
  
the	
  local	
  economy,	
  with	
  each	
  mill	
  job	
  supporting	
  three	
  additional	
  jobs	
  in	
  the	
  community.	
  	
  	
  
	
  
NWPPA	
  members	
  have	
  six	
  pulp	
  and/or	
  paper	
  mills	
  in	
  Oregon	
  and	
  are	
  permitted	
  to	
  operate	
  and	
  
regulated	
  by	
  the	
  Department	
  of	
  Environmental	
  Quality	
  and	
  the	
  Lane	
  Regional	
  Air	
  Quality	
  
Authority.	
  	
  On	
  behalf	
  of	
  NWPPA,	
  I	
  work	
  with	
  the	
  DEQ	
  and	
  the	
  U.S.	
  Environmental	
  Protection	
  
Agency	
  (EPA)	
  on	
  environmental	
  policy	
  and	
  regulatory	
  issues	
  of	
  interest	
  to	
  our	
  members	
  in	
  
Oregon.	
  	
  I	
  work	
  extensively	
  on	
  air	
  quality	
  issues	
  in	
  the	
  Oregon	
  Legislature	
  and	
  DEQ	
  policy	
  
advisory	
  committees.	
  	
  I	
  regularly	
  track	
  federal	
  air	
  rule	
  development	
  and	
  participate	
  in	
  state-­‐
level	
  implementation	
  of	
  federal	
  air	
  programs	
  through	
  state	
  policy	
  work	
  and	
  rule	
  making.	
  	
  I	
  also	
  
testify	
  before	
  the	
  Environmental	
  Quality	
  Commission	
  on	
  various	
  environmental	
  and	
  regulatory	
  
issues.	
  	
  	
  
	
  
Over	
  my	
  18-­‐year	
  tenure	
  as	
  a	
  NWPPA	
  employee	
  and	
  my	
  previous	
  work	
  as	
  a	
  legislative	
  
committee	
  administrator	
  of	
  environmental	
  committees	
  Oregon	
  legislature	
  in	
  1991	
  and	
  1993,	
  I	
  
have	
  become	
  very	
  familiar	
  with	
  DEQ	
  laws,	
  administrative	
  rules,	
  operating	
  budget	
  and	
  
organizational	
  structure.	
  	
  With	
  my	
  master’s	
  degree	
  in	
  management	
  and	
  undergraduate	
  degree	
  
in	
  environmental	
  science,	
  I	
  am	
  well	
  qualified	
  to	
  offer	
  opinions	
  on	
  state	
  agency	
  infrastructure	
  
and	
  capacity	
  to	
  implement	
  federal	
  programs.	
  	
  Please	
  consider	
  my	
  comments	
  on	
  behalf	
  of	
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NWPPA	
  on	
  this	
  important	
  analysis	
  of	
  Oregon’s	
  regulatory	
  capacity	
  to	
  implement	
  the	
  National	
  
Ambient	
  Air	
  Quality	
  Standards	
  for	
  nitrogen	
  dioxide,	
  sulfur	
  dioxide	
  and	
  lead.	
  
	
  
NWPPA	
  Overarching	
  Comments	
  
Since	
  1970,	
  NWPPA,	
  representing	
  major	
  industrial	
  stationary	
  air	
  sources,	
  has	
  supported	
  and	
  
continues	
  to	
  support	
  EPA	
  delegation	
  for	
  regulatory	
  implementation	
  of	
  all	
  aspects	
  of	
  the	
  Federal	
  
Clean	
  Air	
  Act	
  to	
  the	
  Oregon	
  Department	
  of	
  Environmental	
  Quality	
  along	
  with	
  Oregon’s	
  current	
  
unique	
  air	
  permitting	
  and	
  regulatory	
  programs.	
  	
  NWPPA	
  supports	
  the	
  Department’s	
  proposed	
  
changes	
  to	
  the	
  State	
  Implementation	
  Plan	
  (SIP)	
  under	
  the	
  authority	
  of	
  Section	
  110	
  of	
  the	
  Clean	
  
Air	
  Act,	
  42	
  U.S.C.	
  §7410,	
  that	
  requires	
  state	
  and	
  local	
  air	
  pollution	
  control	
  agencies	
  to	
  adopt	
  
federally	
  approved	
  control	
  strategies	
  to	
  minimize	
  air	
  pollution.	
  	
  In	
  this	
  rulemaking	
  proposal,	
  
NWPPA	
  supports	
  the	
  proposed	
  changes	
  to	
  Oregon	
  Administrative	
  Rules	
  Chapter	
  340	
  division	
  
numbers	
  200	
  and	
  202	
  for	
  implementation	
  of	
  federal	
  National	
  Ambient	
  Air	
  Quality	
  Standards	
  or	
  
for	
  nitrogen	
  dioxide,	
  sulfur	
  dioxide	
  and	
  lead.	
  	
  NWPPA	
  remains	
  highly	
  interested	
  in	
  continuing	
  
implementation	
  activities	
  for	
  the	
  sulfur	
  dioxide	
  standard	
  and	
  encourages	
  the	
  Department	
  to	
  
wait	
  for	
  clear	
  nationwide	
  guidance	
  from	
  EPA	
  before	
  commencing	
  with	
  implementation	
  of	
  the	
  
program.	
  	
  Once	
  guidance	
  is	
  developed,	
  NWPPA	
  requests	
  the	
  opportunity	
  to	
  discuss	
  the	
  
Department’s	
  strategy	
  for	
  implementing	
  the	
  standard.	
  
	
  
NWPPA	
  Conclusions	
  Supporting	
  SIP	
  Approval	
  
NWPPA	
  believes	
  that	
  DEQ	
  has	
  agency	
  personnel,	
  administrative	
  and	
  support	
  capacity,	
  stable	
  
funding,	
  statutory	
  authority,	
  rule	
  writing	
  ability,	
  and	
  comprehensive	
  administrative	
  rules	
  in	
  
place	
  providing	
  a	
  complete	
  regulatory	
  infrastructure	
  to	
  implement	
  changes	
  to	
  federal	
  National	
  
Ambient	
  Air	
  Quality	
  Standards.	
  	
  Our	
  members	
  have	
  witnessed	
  these	
  implementation	
  activities	
  
in	
  relation	
  to	
  the	
  existing	
  ambient	
  air	
  quality	
  standards	
  already	
  in	
  the	
  Oregon	
  SIP	
  and	
  has	
  full	
  
faith	
  in	
  the	
  Department’s	
  ability	
  to	
  continue	
  meeting	
  its	
  obligations	
  in	
  relation	
  to	
  nitrogen	
  
dioxide,	
  sulfur	
  dioxide	
  and	
  lead	
  once	
  they	
  are	
  incorporated	
  into	
  the	
  Oregon	
  State	
  
Implementation	
  Plan	
  (SIP).	
  
	
  
NWPPA’s	
  specific	
  comments	
  supporting	
  our	
  conclusions	
  are	
  attached.	
  
	
  
NWPPA	
  Encourages	
  Both	
  Environmental	
  Quality	
  Commission	
  and	
  EPA	
  Approval	
  	
  
NWPPA	
  strongly	
  encourages	
  the	
  Environmental	
  Quality	
  Commission	
  and	
  the	
  EPA	
  to	
  promptly	
  
approve	
  the	
  proposed	
  administrative	
  rule	
  changes	
  for	
  Oregon’s	
  SIP	
  for	
  nitrogen	
  dioxide,	
  sulfur	
  
dioxide	
  and	
  lead	
  National	
  Ambient	
  Air	
  Quality	
  Standards.	
  	
  Given	
  our	
  unique	
  role	
  in	
  Oregon,	
  
NWPPA	
  requests	
  that	
  it	
  be	
  notified	
  of	
  developments	
  in	
  the	
  Department’s	
  efforts	
  to	
  obtain	
  
approval	
  of	
  these	
  rules	
  into	
  the	
  SIP.	
  
	
  
Thank	
  you	
  for	
  the	
  opportunity	
  to	
  testify	
  at	
  the	
  August	
  15,	
  2013	
  public	
  hearing	
  and	
  provide	
  
these	
  written	
  comment	
  on	
  the	
  proposed	
  changes	
  to	
  the	
  agency’s	
  air	
  quality	
  administrative	
  
rules	
  in	
  Chapter	
  340	
  and	
  updates	
  to	
  Oregon’s	
  SIP	
  for	
  nitrogen	
  dioxide,	
  sulfur	
  dioxide	
  and	
  lead	
  
National	
  Ambient	
  Air	
  Quality	
  Standards.	
  	
  I	
  can	
  be	
  contacted	
  at	
  503-­‐844-­‐9540	
  to	
  answer	
  any	
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questions	
  and	
  wish	
  to	
  work	
  further	
  with	
  the	
  Department	
  on	
  certain	
  aspects	
  of	
  this	
  rule	
  package	
  
as	
  noted	
  above.	
  
	
  
Sincerely,	
  
	
  
Kathryn	
  VanNatta	
  
Director	
  of	
  Regulatory	
  and	
  Government	
  Affairs	
  
Northwest	
  Pulp	
  and	
  Paper	
  Association	
  
	
  
Attachment:	
  	
  
Specific	
  Comments	
  –	
  2	
  Pages











	
  



Northwest	
  Pulp	
  and	
  Paper	
  Association’s	
  (NWPPA)	
  Specific	
  Comments	
  Supporting	
  
Environmental	
  Quality	
  Commission	
  and	
  US	
  Environmental	
  Protection	
  Agency	
  Approval	
  



Of	
  
Oregon’s	
  Proposed	
  Changes	
  to	
  Oregon	
  Administrative	
  Rule	
  Chapter	
  340	
  and	
  	
  



State	
  Implementation	
  Plan	
  (SIP)	
  for	
  Infrastructure	
  Elements	
  	
  
For	
  	
  



Nitrogen	
  Dioxide,	
  Sulfur	
  Dioxide	
  and	
  Lead	
  	
  
National	
  Ambient	
  Air	
  Quality	
  Standards	
  (NAAQS)	
  



August	
  19,	
  2013	
  
	
  
	
  
Regionally	
  Distributed	
  Agency	
  Personnel	
  
Oregon	
  is	
  a	
  large	
  and	
  diverse	
  state.	
  NWPPA	
  notes	
  DEQ’s	
  geographical	
  distribution	
  of	
  agency	
  
personnel	
  with	
  a	
  Portland	
  headquarters	
  unit	
  as	
  well	
  as	
  regional	
  offices	
  housing	
  permitting	
  and	
  
support	
  staff	
  (usually	
  co-­‐located	
  with	
  personnel	
  from	
  other	
  state	
  agencies).	
  	
  DEQ’s	
  geographical	
  
distribution	
  of	
  personnel	
  allows	
  regional	
  permitting	
  staff	
  to	
  work	
  with	
  stakeholders	
  in	
  their	
  
local	
  areas	
  as	
  well	
  as	
  receive	
  policy	
  and	
  scientific	
  support	
  from	
  the	
  Portland	
  headquarters	
  
office.	
  
	
  
Knowledgeable	
  and	
  Long-­‐term	
  Agency	
  Staff	
  
NWPPA	
  notes	
  DEQ’s	
  highly	
  knowledgeable,	
  dedicated	
  long-­‐term	
  staff	
  in	
  policy,	
  engineering	
  and	
  
scientific	
  job	
  positions	
  in	
  the	
  Portland	
  headquarters	
  unit	
  as	
  well	
  as	
  long-­‐term	
  highly	
  
experienced	
  engineers	
  including	
  many	
  Professional	
  Engineers	
  in	
  permit	
  writer	
  positions	
  in	
  
regional	
  offices	
  across	
  Oregon.	
  
	
  
Established	
  Agency	
  Administrative	
  and	
  Support	
  Capacity	
  
NWPPA	
  notes	
  DEQ’s	
  has	
  an	
  agency	
  structure	
  that	
  provides	
  stable	
  funding	
  through	
  overhead	
  
charges	
  from	
  fee-­‐based	
  permitting	
  programs	
  and	
  state	
  general	
  revenue	
  monies.	
  	
  DEQ’s	
  funding	
  
structure	
  provides	
  monies	
  for	
  policy,	
  rule	
  writing	
  and	
  scientific	
  work	
  supporting	
  policy	
  decisions	
  
for	
  various	
  air	
  program	
  activities.	
  	
  This	
  structure	
  allows	
  the	
  Agency	
  to	
  have	
  centralized	
  support	
  
system	
  for	
  air	
  quality	
  monitoring,	
  emission	
  inventories,	
  data	
  systems	
  for	
  tracking	
  information,	
  
mapping	
  abilities	
  for	
  geographical	
  areas	
  of	
  interest,	
  writing	
  and	
  upkeep	
  of	
  agency	
  manuals,	
  
enforcement	
  of	
  control	
  measures,	
  policy	
  and	
  technical	
  analysis	
  work	
  including	
  administrative	
  
rule	
  writing	
  for	
  new	
  federal	
  air	
  rules	
  and	
  programs	
  and	
  all	
  air	
  permitting	
  activities.	
  
	
  
Stable	
  Agency	
  Funding	
  
NWPPA	
  notes	
  DEQ’s	
  stable	
  funding	
  base	
  for	
  air	
  quality	
  programs.	
  	
  DEQ’s	
  Title	
  V	
  air	
  operating	
  
permit	
  fees	
  from	
  101	
  sources	
  completely	
  fund	
  operations	
  for	
  the	
  Title	
  V	
  program	
  and	
  also	
  
support	
  policy	
  and	
  scientific	
  work	
  in	
  the	
  Portland	
  headquarters	
  unit.	
  	
  The	
  legislatively	
  approved	
  
fee	
  mechanism	
  accounts	
  for	
  inflation	
  through	
  annual	
  increases	
  based	
  on	
  a	
  local	
  consumer	
  price	
  
index.	
  	
  In	
  the	
  2013	
  Oregon	
  Legislative	
  Session,	
  the	
  small-­‐source	
  air	
  permitting	
  program,	
  the	
  Air	
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Contaminant	
  Discharge	
  Permit	
  program	
  for	
  839	
  sources,	
  just	
  underwent	
  an	
  approximate	
  20	
  
percent	
  legislatively-­‐approved	
  fee	
  increase	
  for	
  permit	
  holders	
  –	
  without	
  controversy	
  or	
  
opposition	
  –	
  to	
  backfill	
  a	
  loss	
  of	
  Oregon	
  state	
  general	
  fund	
  tax	
  dollars.	
  	
  	
  
	
  
Existing	
  Oregon	
  Statutory	
  Authority	
  	
  
NWPPA	
  notes	
  DEQ	
  is	
  supported	
  by	
  regulatory	
  and	
  enforcement	
  authority	
  laws	
  in	
  Oregon	
  
Revised	
  Statutes	
  in	
  Chapters	
  183,	
  192,	
  468,	
  468A	
  and	
  468B	
  allowing	
  DEQ	
  to	
  write	
  
administrative	
  rules	
  implementing	
  updates	
  and	
  changes	
  for	
  all	
  aspects	
  of	
  federally	
  delegated	
  
federal	
  air	
  programs	
  and	
  Oregon-­‐only	
  air	
  regulatory	
  and	
  permitting	
  programs.	
  	
  
	
  	
  
Ability	
  to	
  Write	
  Administrative	
  Rules	
  
NWPPA	
  notes	
  DEQ	
  has	
  comprehensive	
  Oregon	
  Administrative	
  Rules	
  in	
  Chapter	
  340	
  Divisions	
  
11,	
  12,	
  14,	
  18,	
  51,	
  200,	
  202,	
  204,	
  206,	
  208,	
  209,	
  210,	
  212,	
  214,	
  215,	
  216,	
  218,	
  220,	
  222,	
  223,	
  
224,	
  225,	
  226,	
  228,	
  230,	
  232,	
  234,	
  236,	
  238,	
  240,	
  242,	
  244,	
  246,	
  250,	
  252,	
  254,	
  256,	
  258,	
  259,	
  
262,	
  264,	
  266,	
  and	
  268	
  for	
  established	
  long-­‐term	
  air	
  regulation	
  of	
  permitted	
  stationery	
  sources	
  
as	
  well	
  as	
  control	
  measures	
  and	
  best	
  management	
  practices	
  for	
  area	
  and	
  mobile	
  sources	
  for	
  
Oregon	
  implementation	
  of	
  the	
  federal	
  National	
  Ambient	
  Air	
  Quality	
  Standards	
  including	
  the	
  
new	
  nitrogen	
  dioxide,	
  sulfur	
  dioxide	
  and	
  lead	
  standards.	
  	
  	
  
	
  
Comprehensive	
  Administrative	
  Rules	
  Supporting	
  NAAQS	
  Implementation	
  
NWPPA	
  notes	
  the	
  agency	
  rulemaking	
  package	
  provides	
  a	
  comprehensive	
  reference	
  (the	
  
“crosswalk”)	
  of	
  agency	
  statutory	
  authority	
  and	
  administrative	
  rules	
  supporting	
  Oregon	
  
implementation	
  of	
  federal	
  National	
  Ambient	
  Air	
  Quality	
  Standards	
  for	
  nitrogen	
  dioxide,	
  sulfur	
  
dioxide	
  and	
  lead.	
  	
  	
  
	
  
	
  



End	
  of	
  the	
  Northwest	
  Pulp	
  and	
  Paper	
  Association’s	
  Specific	
  Comments	
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August 19, 2013





Oregon DEQ


Attn: Ms. Carrie Capp 


811 SW 6th Ave. 


Portland, OR 97204





RE:  	Proposed Rule Amendments to Chapter 340 of the Oregon Administrative Rules and an Update to the Oregon Clean Air Act State Implementation Plan for National Ambient Air Quality Standards for Nitrogen Dioxide, Sulfur Dioxide and Lead





Dear Ms. Capp:





Formed in 1954, the Northwest Pulp & Paper Association (NWPPA) represents 13 member companies and 17 paper mills in Washington, Oregon and Idaho. NWPPA members produce nearly eight million tons of paper products a year and provide 10,000 predominantly union jobs that pay an average of more than $70,000 a year. Because many of our members are located in economically stressed rural communities, these family-wage manufacturing jobs help sustain the local economy, with each mill job supporting three additional jobs in the community.  





NWPPA members have six pulp and/or paper mills in Oregon and are permitted to operate and regulated by the Department of Environmental Quality and the Lane Regional Air Quality Authority.  On behalf of NWPPA, I work with the DEQ and the U.S. Environmental Protection Agency (EPA) on environmental policy and regulatory issues of interest to our members in Oregon.  I work extensively on air quality issues in the Oregon Legislature and DEQ policy advisory committees.  I regularly track federal air rule development and participate in state-level implementation of federal air programs through state policy work and rule making.  I also testify before the Environmental Quality Commission on various environmental and regulatory issues.  





Over my 18-year tenure as a NWPPA employee and my previous work as a legislative committee administrator of environmental committees Oregon legislature in 1991 and 1993, I have become very familiar with DEQ laws, administrative rules, operating budget and organizational structure.  With my master’s degree in management and undergraduate degree in environmental science, I am well qualified to offer opinions on state agency infrastructure and capacity to implement federal programs.  Please consider my comments on behalf of NWPPA on this important analysis of Oregon’s regulatory capacity to implement the National Ambient Air Quality Standards for nitrogen dioxide, sulfur dioxide and lead.





NWPPA Overarching Comments


Since 1970, NWPPA, representing major industrial stationary air sources, has supported and continues to support EPA delegation for regulatory implementation of all aspects of the Federal Clean Air Act to the Oregon Department of Environmental Quality along with Oregon’s current unique air permitting and regulatory programs.  NWPPA supports the Department’s proposed changes to the State Implementation Plan (SIP) under the authority of Section 110 of the Clean Air Act, 42 U.S.C. §7410, that requires state and local air pollution control agencies to adopt federally approved control strategies to minimize air pollution.  In this rulemaking proposal, NWPPA supports the proposed changes to Oregon Administrative Rules Chapter 340 division numbers 200 and 202 for implementation of federal National Ambient Air Quality Standards or for nitrogen dioxide, sulfur dioxide and lead.  NWPPA remains highly interested in continuing implementation activities for the sulfur dioxide standard and encourages the Department to wait for clear nationwide guidance from EPA before commencing with implementation of the program.  Once guidance is developed, NWPPA requests the opportunity to discuss the Department’s strategy for implementing the standard.





NWPPA Conclusions Supporting SIP Approval


NWPPA believes that DEQ has agency personnel, administrative and support capacity, stable funding, statutory authority, rule writing ability, and comprehensive administrative rules in place providing a complete regulatory infrastructure to implement changes to federal National Ambient Air Quality Standards.  Our members have witnessed these implementation activities in relation to the existing ambient air quality standards already in the Oregon SIP and has full faith in the Department’s ability to continue meeting its obligations in relation to nitrogen dioxide, sulfur dioxide and lead once they are incorporated into the Oregon State Implementation Plan (SIP).





NWPPA’s specific comments supporting our conclusions are attached.





NWPPA Encourages Both Environmental Quality Commission and EPA Approval 


NWPPA strongly encourages the Environmental Quality Commission and the EPA to promptly approve the proposed administrative rule changes for Oregon’s SIP for nitrogen dioxide, sulfur dioxide and lead National Ambient Air Quality Standards.  Given our unique role in Oregon, NWPPA requests that it be notified of developments in the Department’s efforts to obtain approval of these rules into the SIP.





Thank you for the opportunity to testify at the August 15, 2013 public hearing and provide these written comment on the proposed changes to the agency’s air quality administrative rules in Chapter 340 and updates to Oregon’s SIP for nitrogen dioxide, sulfur dioxide and lead National Ambient Air Quality Standards.  I can be contacted at 503-844-9540 to answer any questions and wish to work further with the Department on certain aspects of this rule package as noted above.





Sincerely,





Kathryn VanNatta


Director of Regulatory and Government Affairs


Northwest Pulp and Paper Association





[bookmark: _GoBack]Attachment: 
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Specific Comments – 2 Pages


Northwest Pulp and Paper Association’s (NWPPA) Specific Comments Supporting Environmental Quality Commission and US Environmental Protection Agency Approval Of


Oregon’s Proposed Changes to Oregon Administrative Rule Chapter 340 and 


State Implementation Plan (SIP) for Infrastructure Elements 


For 


Nitrogen Dioxide, Sulfur Dioxide and Lead 


National Ambient Air Quality Standards (NAAQS)


August 19, 2013








Regionally Distributed Agency Personnel


Oregon is a large and diverse state. NWPPA notes DEQ’s geographical distribution of agency personnel with a Portland headquarters unit as well as regional offices housing permitting and support staff (usually co-located with personnel from other state agencies).  DEQ’s geographical distribution of personnel allows regional permitting staff to work with stakeholders in their local areas as well as receive policy and scientific support from the Portland headquarters office.





Knowledgeable and Long-term Agency Staff


NWPPA notes DEQ’s highly knowledgeable, dedicated long-term staff in policy, engineering and scientific job positions in the Portland headquarters unit as well as long-term highly experienced engineers including many Professional Engineers in permit writer positions in regional offices across Oregon.





Established Agency Administrative and Support Capacity


NWPPA notes DEQ’s has an agency structure that provides stable funding through overhead charges from fee-based permitting programs and state general revenue monies.  DEQ’s funding structure provides monies for policy, rule writing and scientific work supporting policy decisions for various air program activities.  This structure allows the Agency to have centralized support system for air quality monitoring, emission inventories, data systems for tracking information, mapping abilities for geographical areas of interest, writing and upkeep of agency manuals, enforcement of control measures, policy and technical analysis work including administrative rule writing for new federal air rules and programs and all air permitting activities.





Stable Agency Funding


NWPPA notes DEQ’s stable funding base for air quality programs.  DEQ’s Title V air operating permit fees from 101 sources completely fund operations for the Title V program and also support policy and scientific work in the Portland headquarters unit.  The legislatively approved fee mechanism accounts for inflation through annual increases based on a local consumer price index.  In the 2013 Oregon Legislative Session, the small-source air permitting program, the Air Contaminant Discharge Permit program for 839 sources, just underwent an approximate 20 percent legislatively-approved fee increase for permit holders – without controversy or opposition – to backfill a loss of Oregon state general fund tax dollars.  





Existing Oregon Statutory Authority 


NWPPA notes DEQ is supported by regulatory and enforcement authority laws in Oregon Revised Statutes in Chapters 183, 192, 468, 468A and 468B allowing DEQ to write administrative rules implementing updates and changes for all aspects of federally delegated federal air programs and Oregon-only air regulatory and permitting programs. 


 


Ability to Write Administrative Rules


NWPPA notes DEQ has comprehensive Oregon Administrative Rules in Chapter 340 Divisions 11, 12, 14, 18, 51, 200, 202, 204, 206, 208, 209, 210, 212, 214, 215, 216, 218, 220, 222, 223, 224, 225, 226, 228, 230, 232, 234, 236, 238, 240, 242, 244, 246, 250, 252, 254, 256, 258, 259, 262, 264, 266, and 268 for established long-term air regulation of permitted stationery sources as well as control measures and best management practices for area and mobile sources for Oregon implementation of the federal National Ambient Air Quality Standards including the new nitrogen dioxide, sulfur dioxide and lead standards.  





Comprehensive Administrative Rules Supporting NAAQS Implementation


NWPPA notes the agency rulemaking package provides a comprehensive reference (the “crosswalk”) of agency statutory authority and administrative rules supporting Oregon implementation of federal National Ambient Air Quality Standards for nitrogen dioxide, sulfur dioxide and lead.  








End of the Northwest Pulp and Paper Association’s Specific Comments
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From: CAPP Carrie Ann
To: Comment-SIP.SO2.NO2.Lead
Subject: FW: Oregon SIP Comments re: SILs
Date: Tuesday, August 20, 2013 12:02:48 PM
Attachments: OR SIL Comments_final.pdf


Exhibit 1.pdf


 
 


Carrie Ann Capp


Natural Resource Specialist


Air Quality, Planning Section


Oregon Department of Environmental Quality, Headquarters
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From: PAPISH Uri 
Sent: Tuesday, August 20, 2013 9:46 AM
To: CAPP Carrie Ann
Cc: COLLIER David
Subject: FW: Oregon SIP Comments re: SILs
 
SIP comments.
 
From: PEDERSEN Dick 
Sent: Monday, August 19, 2013 7:02 PM
To: PAPISH Uri
Subject: FW: Oregon SIP Comments re: SILs
 
Uri
 
Not sure who these should go to in Andy's absence
 
Dick


From: Jessica Yarnall Loarie [jessica.yarnall@sierraclub.org]
Sent: Monday, August 19, 2013 4:11 PM
To: Comment-SIP.SO2.NO2.Lead
Cc: Aubrey Baldwin; PEDERSEN Dick; GINSBURG Andy; mclerran.dennis@epa.gov; kelly.kate@epa.gov
Subject: Oregon SIP Comments re: SILs
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Aubrey E. Baldwin 



Staff Attorney and Associate Clinical Professor 



 



Earthrise Law Center at Lewis & Clark Law School 



10015 SW Terwilliger Blvd. 



Portland, OR 97219-7799 



phone 503-768-6929 



fax 503-768-6642 



abaldwin@lclark.edu 



earthriselaw.org 



 



August 19, 2013 
 
Oregon DEQ Air Quality Division 
Attn: Carrie Capp  
811 SW Sixth Avenue 
Portland, OR 97204  
 
VIA ELECTRONIC MAIL: comment-SIP.SO2.NO2.Lead@deq.state.or.us 
 
Dear Oregon Department of Environmental Quality: 
 
 Thank you for the opportunity to provide comments on updates to the Oregon 
Clean Air Act State Implementation Plan to implement the current National Ambient 
Air Quality Standards for nitrogen dioxide (NO2), sulfur dioxide (SO2) and lead (Pb) 
under the Clean Air Act.  These comments are submitted on behalf of the Sierra Club.  
The Sierra Club has 20,000 members in Oregon dedicated to protecting public health, 
the environment and natural resources of our region for future generations.   
 
 Sierra Club is writing to comment on DEQ’s intention to amend OAR 340-200-
0020 Table 1 to add 1-hour Significant Air Quality Impact Levels for NO2 and SO2. The 
Significant Air Quality Impact Levels proposed by DEQ are exemptions from 
compliance with Section 165 of the Clean Air Act, 42 U.S.C. § 7475, even where a 
proposed source or modification would cause or contribute to a violation of the National 
Ambient Air Quality Standards (NAAQS).  The United States Court of Appeals for the 
District of Columbia, the court with exclusive jurisdiction to review rules of national 
applicability under the Clean Air Act, held that the Significant Impact Levels 
promulgated by the U.S. Environmental Protection Agency (EPA) were illegal in Sierra 
Club v. E.P.A., 705 F.3d 458 (D.C. Cir. 2013)1.  The Significant Air Quality Impact Levels 
proposed by DEQ in this rulemaking are similar in effect to the EPA rules found infirm 
by the court.   
 



According to the court, the only legal Significant Impact Level is one that does 
“not allow the construction or modification of a source to evade the requirements of the 
Act…” Id. at 464.  The court made clear that regulations that “allow permitting 
authorities to automatically exempt sources with projected impacts below the SILs from 
having to make the demonstration required under 42 U.S.C. § 7475(a)(3) [the 



                                                      
1
 The opinion in Sierra Club v. E.P.A., 705 F.3d 458 (D.C. Cir. 2013) is attached as Exhibit 1, and is 



intended to be fully incorporated into these comments as if set out fully herein. 











  2 



 



cumulative air quality analysis], even in situations where the demonstration may require 
a more comprehensive air quality analysis,” are illegal under the Clean Air Act.  Id. at 
465.   
 
 Oregon’s proposal includes Significant Air Quality Impact Levels that allow 
sources with impacts less than the Significant Air Quality Impact Levels to avoid making 
the demonstration required by 42 U.S.C. § 7475(a)(3), regardless of other information 
about the source or area.  See OAR 340-200-0020(132).  The Clean Air Act requires that 
any major emitting facility that proposes to construct or modify in an area that is 
designated as in attainment for the National Ambient Air Quality Standards (NAAQS) 
must demonstrate that it will not cause or contribute to air pollution in excess of the 
NAAQS.  The demonstration required by the Significant Air Quality Impact Level fails to 
demonstrate that a facility will not cause or contribute to air pollution in excess of the 
NAAQS.  As Sierra Club pointed out in its earlier litigation against EPA: 
 



if a proposed source or modification is in an area that is close to violating 
the NAAQS or an increment, that source could violate the NAAQS or 
increment even if its emissions would have an ambient impact below the 
SIL. For example, if a proposed source's emission of PM2.5 would have a 
projected air quality impact of 1 μg/m 3 over a 24–hour average (below the 
SIL of 1.2 μg/m 3 over a 24–hour average), and that source proposes to 
build in an area that already has an ambient PM2.5 concentration of 35 
μg/m 3 (the PM2.5 NAAQS over a 24–hour average), the construction of 
that source could cause a violation of the NAAQS. See id. §§ 50.13(c) 
(PM2.5 NAAQS), 51.166(k)(2) (PM2.5 SIL).  
 



Id. at 463.  Moreover, Oregon’s regulation would allow unlimited numbers of 
sources whose impacts are less than the Significant Air Quality Impact Levels to 
cumulatively cause or contribute to ambient concentrations higher than the 
NAAQS.  Additionally, Oregon’s regulation would allow new or modified sources 
in upwind locations to contribute to existing violations in downwind 
nonattainment areas, since the upwind sources in Oregon would not be required 
to demonstrate that they would not cause or contribute to a violation of the 
NAAQS or increment.  
 
 Thus, Oregon’s proposal, like EPA’s SIL rule, is contrary to the Clean Air 
Act.  Oregon must revise its rulemaking to remove the Significant Air Quality 
Impact Levels from the proposal, and re-propose its rulemaking to address the 
issues in these comments.  Thank you for the opportunity to comment on this 
rulemaking. 



 
Sincerely, 



 
Aubrey Baldwin 
On behalf of Sierra Club 
 
cc via email only: 
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Jessica Yarnall Loarie, Sierra Club Environmental Law Program 
<jessica.yarnall@sierraclub.org> 
 
Dick Pedersen, Director, Oregon DEQ 
<Pedersen.dick@deq.state.or.us> 
Andy Ginsburg, Air Quality Division Administrator, Oregon DEQ 
<Ginsburg.andy@deq.state.or.us> 
Dennis McLerran, U.S. Environmental Protection Agency, Region 10 Administrator 
<mclerran.dennis@epa.gov> 
Kate Kelly, U.S. Environmental Protection Agency, Region 10, Air Division Chief 
<Kelly.kate@epa.gov> 
 
exhibit 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 



 
 
 
Argued September 24, 2012 Decided January 22, 2013 
 



No. 10-1413 
 



SIERRA CLUB, 
PETITIONER 



 
v. 
 



ENVIRONMENTAL PROTECTION AGENCY AND LISA PEREZ 
JACKSON, ADMINISTRATOR, 



RESPONDENTS 
 



UTILITY AIR REGULATORY GROUP, 
INTERVENOR 



 
 
 



On Petition for Review of Final Actions of  
the United States Environmental Protection Agency 



 
 



 
 David S. Baron argued the cause for petitioner.  With him 
on the briefs were Seth L. Johnson and Emma C. Cheuse. 
 
 Jessica O'Donnell, Attorney, U.S. Department of Justice, 
argued the cause for respondents. With her on the brief were 
Brian L. Doster, Assistant General Counsel, U.S. 
Environmental Protection Agency, and Scott J. Jordan, 
Attorney. 
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 Andrea Bear Field, Makram B. Jaber, Lucinda Minton 
Langworthy, and Elizabeth L. Horner were on the brief for 
intervenor Utility Air Regulatory Group in support of 
respondent. 
 
 Before: SENTELLE, Chief Judge, GRIFFITH, Circuit Judge, 
and EDWARDS, Senior Circuit Judge. 
 
 Opinion for the Court filed by Chief Judge SENTELLE. 
 



SENTELLE, Chief Judge:  In October 2010, the 
Environmental Protection Agency (“EPA”) issued a final rule 
establishing regulations for particulate matter less than 2.5 
micrometers (“PM2.5”) under § 166 of the Clean Air Act (“the 
Act”), 42 U.S.C. § 7476.  See Prevention of Significant 
Deterioration (PSD) for Particulate Matter Less Than 2.5 
Micrometers (PM2.5)—Increments, Significant Impact Levels 
(SILs) and Significant Monitoring Concentration (SMC), 75 
Fed. Reg. 64,864 (Oct. 20, 2010).  In this rule, the EPA 
established Significant Impact Levels (“SILs”) and a 
Significant Monitoring Concentration (“SMC”) for PM2.5, 
screening tools the EPA uses to determine whether a new 
source may be exempted from certain requirements under § 
165 of the Act, 42 U.S.C. § 7475.  75 Fed. Reg. at  64,890–
91, 64,895.  Petitioner Sierra Club seeks review of this 
regulation.  



 
After the Sierra Club filed its petition, the EPA 



acknowledged that portions of the rule establishing SILs did 
not reflect its intent in promulgating the SILs, and now 
requests that we vacate and remand some (but not all) parts of 
its PM2.5 SIL regulations.  Notwithstanding the EPA’s 
concession, the Sierra Club maintains that the EPA lacks 
authority to establish SILs and requests that we rule 
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accordingly.  The Intervenor, Utility Air Regulatory Group 
(“UARG”), on the other hand, urges us to uphold the SIL 
provisions EPA established, or alternatively, to remand the 
SIL provisions without ordering that they be vacated.   



 
Although the EPA conceded that it needs to revise some 



of the SIL provisions, it continues to assert that the portions of 
its rule establishing the SMC were valid.  For the reasons 
stated below, we accept the EPA’s concession on the SILs, 
and vacate and remand some portions of the EPA’s rule 
establishing SILs.  We further conclude that the EPA 
exceeded its authority in establishing the SMC, and grant the 
Sierra Club’s petition as to those portions of the EPA’s rule. 



 
I. BACKGROUND 



 
A. The Clean Air Act 



 
The Clean Air Act requires the EPA to set National 



Ambient Air Quality Standards (“NAAQS”) for various 
harmful air pollutants at levels necessary to protect the public 
health and welfare.  42 U.S.C. §§ 7401, 7409.  Under the Act, 
the EPA must designate areas as attainment, nonattainment, or 
unclassifiable for each NAAQS.  Id. § 7407(d)(1)(A).  States 
have primary responsibility for implementing the NAAQS, 
and must submit a state implementation plan (“SIP”) 
specifying how the State will achieve and maintain 
compliance with the NAAQS.  Id. § 7407(a). 



 
In 1977, Congress amended the Act to add the Prevention 



of Significant Deterioration (“PSD”) provisions “to protect 
the air quality in national parks and similar areas of special 
scenic or recreational value, and in areas where pollution was 
within the national ambient standards, while assuring 
economic growth consistent with such protection.” 
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Environmental Defense Fund v. EPA, 898 F.2d 183, 184 
(D.C. Cir. 1990) (citing 42 U.S.C. § 7470).  When Congress 
enacted the PSD provisions, it established maximum 
allowable increases over baseline concentrations — also 
known as “increments” — for certain pollutants in § 163 of 
the Act. See 42 U.S.C. § 7473; Environmental Defense Fund, 
898 F.2d at 184.  For other pollutants, Congress delegated to 
the EPA the task of promulgating regulations to prevent the 
significant deterioration of air quality that would result from 
the emissions of these pollutants.  42 U.S.C. § 7476(a).  For 
pollutants that the EPA began regulating after Congress 
enacted the PSD provisions, which includes PM2.5, the EPA 
must promulgate PSD regulations within two years of 
establishing the NAAQS for that pollutant.  Id.   



 
The PSD provisions also establish requirements for 



preconstruction review and permitting of new or modified 
sources of air pollution.  See id. § 7475.  Subsection 165(a) of 
the Act lists the requirements an owner or operator proposing 
to construct a new source or modify an existing source must 
meet before starting construction, which include acquiring a 
PSD permit for the facility.  Id. § 7475(a)(1)–(2).  Of 
relevance to this petition, § 165(a)(3) requires that an owner 
or operator proposing to construct a new major emitting 
facility or modify an existing facility demonstrate that 
emissions from construction or operation of the facility will 
not cause or contribute to any violations of the increment 
more than once per year, or to any violation of the NAAQS 
ever.  Id. § 7475(a)(3). 



   
Before a review of the § 165(a) requirements may be 



undertaken, however, either a State or the owner or operator 
of a facility applying for a PSD permit must conduct an 
analysis of the ambient air quality at the proposed site and in 
areas that may be affected by emissions from the facility for 



USCA Case #10-1413      Document #1416378            Filed: 01/22/2013      Page 4 of 22











5 



 



the relevant pollutants.  Id. § 7475(e)(1).  This analysis must 
include continuous air quality monitoring data gathered to 
determine whether the facility will exceed either the 
increments or the NAAQS.  Id. § 7475(e)(2).  The Act further 
mandates that this data be collected for a year before the date 
the applicant applies for a permit unless a State, in accordance 
with EPA regulations, “determines that a complete and 
adequate analysis for such purposes may be accomplished in a 
shorter time period.”  Id.  The results of the analysis must be 
made available to the public at the time of the public hearing 
on the application for a PSD permit.  Id.  



 
The Act requires States to address the PSD provisions in 



their SIPs.  Id. § 7410(a)(2).  The EPA has promulgated 
extensive regulations setting forth requirements and 
guidelines on how SIPs are to implement the PSD provisions.  
See 40 C.F.R. § 51.166.  For States without an EPA-approved 
SIP, the EPA has promulgated separate regulations 
implementing the PSD provisions.  See 40 C.F.R. § 52.21.  



 
B. Regulatory Background: Establishing the PM2.5 



Increment, SILs, and SMC 
 
In 1997, the EPA revised its NAAQS to include 



standards for PM2.5, see 62 Fed. Reg. 38,652 (July 18, 1997), 
and in 2006 revised the PM2.5 NAAQS, see 71 Fed. Reg. 
61,144 (Oct. 17, 2006).  In 2007, the EPA proposed a rule 
establishing increments for PM2.5.  See 72 Fed. Reg. 54,112 
(Sept. 21, 2007).  In this rulemaking, the EPA also proposed 
two screening tools that would exempt a permit applicant 
from some of the air quality analysis and monitoring required 
under the Act and EPA regulations: significant impact levels 
(“SILs”) and significant monitoring concentration (“SMC”).  
See id. at 54,138–42. 
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1. Significant Impact Levels 



 
Under EPA regulations, the owner or operator of a 



proposed source or modification must undertake a source 
impact analysis to demonstrate “that allowable emission 
increases from the proposed source or modification, in 
conjunction with all other applicable emission increases or 
reductions (including secondary emissions), would not cause 
or contribute to” a violation of the increments or the NAAQS.  
40 C.F.R. § 51.166(k); id. § 52.21(k).  In the proposed rule, 
the EPA discussed adopting SILs for PM2.5, which the EPA 
defines as “numeric values derived by EPA that may be used 
to evaluate the impact a proposed major source or 
modification may have on the NAAQS or PSD increment.”  
72 Fed. Reg. at 54,138.  This numerical value, measured in 
micrograms per meter cubed (µg/m3), is the level of ambient 
impact below which the EPA considers a source to have an 
insignificant effect on ambient air quality.  72 Fed. Reg. at 
54,139.  According to the EPA’s proposed rule, “a source that 
demonstrates its impact does not exceed a SIL at the relevant 
location is not required to conduct more extensive air quality 
analysis or modeling to demonstrate that its emissions, in 
combination with the emissions of other sources in the 
vicinity, will not cause or contribute to a violation of the 
NAAQS at that location,” an analysis the EPA terms the 
cumulative impact analysis, or the cumulative air quality 
analysis.  72 Fed. Reg. at 54,139.   



 
As the legal basis for adopting the SILs, the EPA cited 



Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979). 
72 Fed. Reg. at 54,139.  In that case we discussed an 
administrative agency’s de minimis authority to establish 
exemptions from statutory commands, holding that 
“[c]ategorical exemptions may . . . be permissible as an 
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exercise of agency power, inherent in most statutory schemes, 
to overlook circumstances that in context may fairly be 
considered de minimis.”  636 F.2d at 360.  We further stated 
that “[u]nless Congress has been extraordinarily rigid, there is 
likely a basis for an implication of de minimis authority to 
provide exemption when the burdens of regulation yield a 
gain of trivial or no value.”  Id. at 360–61.  But that implied 
authority does not apply to situations “where the regulatory 
function does provide benefits, in the sense of furthering the 
regulatory objectives, but the agency concludes that the 
acknowledged benefits are exceeded by the costs.”  Id. at 361.  
Applying this de minimis authority, the EPA explains that 
when a source’s ambient impact does not exceed the SIL — 
i.e., is de minimis — the “EPA considers the conduct of a 
cumulative air quality analysis and modeling by such a source 
to yield information of trivial or no value with respect to the 
impact of the proposed source or modification.”  72 Fed. Reg. 
at 54,139.   



 
2. Significant Monitoring Concentration 



 
In 1980, the EPA “adopted regulations that exempt 



sources from preconstruction monitoring requirements [i.e., 
§ 165(e)(2) of the Act] for a pollutant if the source can 
demonstrate that its ambient air impact is less than a value 
known as the [SMC].”  Id. at 54,141.  When the EPA first 
adopted SMCs for other pollutants in 1980,1 it described the 
SMCs as “air quality concentration de minimis levels for each 
                                                 
1 When the EPA established the preconstruction monitoring 
exemption in 1980, it did not label the emissions values below 
which the exemption applied as “SMCs,” instead terming them “de 
minimis emissions levels.”  See 45 Fed. Reg. 52,676, 52,709 (Aug. 
7, 1980).  But because the de minimis emissions levels promulgated 
in 1980 serve the same function as the PM2.5 SMC, we will refer to 
the 1980 de minimis levels as SMCs throughout this opinion.  
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pollutant for the purpose of providing a possible exemption 
from monitoring requirements.” Id. (internal alterations and 
citations omitted).  In its proposed rule establishing an SMC 
for PM2.5, the EPA explained that “[i]f a source can show 
through modeling of its emissions alone that its impacts are 
less than the corresponding SMC, there is little to be gained 
by requiring that source to collect additional monitoring data 
on PM2.5 emissions to establish background concentrations for 
further analysis.”  Id.  The EPA proposed different 
methodologies for establishing a value for the SMC and, as 
with the SILs, relied on the de minimis discussion from 
Alabama Power as the legal basis for establishing an SMC for 
PM2.5.  72 Fed. Reg. at 54,141. 



 
C. Final Rule 



 
In its final rule, the EPA adopted and set values for both 



the SILs and SMC for PM2.5.  See 75 Fed. Reg. at 64,864.  
The EPA gave three purposes for the SILs in the final rule, 
which were to determine: 



  
(1) When a proposed source’s ambient impacts 
warrant a comprehensive (cumulative) source impact 
analysis; (2) the size of the impact area within which 
the air quality analysis is completed, and (3) whether 
the emissions increase from a proposed new major 
stationary source or major modification is considered 
to cause or contribute to a violation of any NAAQS. 
 



Id. at 64,890. 
 



In adopting the SMC, the EPA emphasized that it 
retained discretion “to determine when it may be appropriate 
to exempt a proposed new major stationary source or major 
modification from the ambient monitoring data requirements 
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under the PSD rules.”  Id. at 64,895. The rule codified the 
SILs at 40 C.F.R. § 51.166(k)(2) and 40 C.F.R. § 52.21(k)(2), 
and the SMC at 40 C.F.R. § 51.166(i)(5)(i)(c) and 40 C.F.R. 
§ 52.21(i)(5)(i)(c).  75 Fed. Reg. at 64,902–07.   



 
The rule also codified the PM2.5 SILs in the EPA’s 



regulations on new source review and permitting 
requirements at 40 C.F.R. § 51.165(b)(2).  Unlike the PSD 
regulations (40 C.F.R. §§ 51.166, 52.21), § 51.165(b)(2) does 
not use the SILs to exempt a source from conducting a 
cumulative air quality analysis.  Instead, § 51.165(b)(2) states 
that a proposed source or modification will be considered to 
cause a violation of a NAAQS when that source or 
modification would, at a minimum, exceed the SIL in any 
area that does not or would not meet the applicable NAAQS. 



 
II. ANALYSIS 



 
A. Significant Impact Levels 



 
The Sierra Club argues that the EPA lacks de minimis 



authority to promulgate the SILs.  Specifically, the Sierra 
Club contends that the language of § 165 is so extraordinarily 
rigid that it bars de minimis exemptions, and that adoption of 
the SILs is contrary to the legislative design of the Act.  Even 
if § 165 of the Act were not so extraordinarily rigid as to bar 
any de minimis exemption, the Sierra Club asserts that 
pollution increases below the SILs are not so trivial as to be 
de minimis.   



 
To illustrate the latter point, the Sierra Club explains that 



if a proposed source or modification is in an area that is close 
to violating the NAAQS or an increment, that source could 
violate the NAAQS or increment even if its emissions would 
have an ambient impact below the SIL.  For example, if a 
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proposed source’s emission of PM2.5 would have a projected 
air quality impact of 1 µg/m3 over a 24-hour average (below 
the SIL of 1.2 µg/m3 over a 24-hour average), and that source 
proposes to build in an area that already has an ambient PM2.5 
concentration of 35 µg/m3 (the PM2.5 NAAQS over a 24-hour 
average), the construction of that source could cause a 
violation of the NAAQS.  See id. §§ 50.13(c) (PM2.5 
NAAQS), 51.166(k)(2) (PM2.5 SIL).  The Sierra Club further 
notes that because the EPA’s regulation automatically 
exempts a source with a proposed impact below the SIL from 
demonstrating it will not cause or contribute to a violation of 
the NAAQS, unlimited numbers of sources whose impacts are 
less than the SILs could cumulatively cause a violation of the 
NAAQS or increments.  Also, the Sierra Club points out that 
sources whose impact is below the SILs that construct in an 
upwind attainment area could worsen existing violations in a 
downwind nonattainment area.  As the SIL regulations are 
currently written, sources in these scenarios would not be 
required to demonstrate that they would not cause or 
contribute to a violation of the NAAQS or increment, even 
though they likely would cause a violation (in an attainment 
area) or contribute to a violation (in a downwind 
nonattainment area), thus contravening the statutory 
command in § 165(a) of the Act. 



 
In its brief, the EPA concedes that the SIL provisions, as 



codified, were flawed.  When the EPA responded to 
commenters in the final rule, it explained that 
“notwithstanding the existence of a SIL, permitting authorities 
should determine when it may be appropriate to conclude that 
even a de minimis impact will ‘cause or contribute’ to an air 
quality problem and to seek remedial action from the 
proposed new source or modification.”  75 Fed. Reg. at 
64,892.  But as the EPA acknowledges in its brief, “the 
regulatory text it adopted does not allow permitting 
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authorities the discretion to require a cumulative impact 
analysis, notwithstanding that the source’s impact is below 
the SIL, where there is information that shows the proposed 
source would lead to a violation of the NAAQS or 
increments.”  Resp’t Br. at 34.  Because the EPA asserts that 
it did not intend to automatically exempt a proposed source 
from the requirements of the Act without affording the 
permitting authorities discretion in applying the SILs, it 
requests that we vacate and remand the regulatory text 
promulgated in the rule at 40 C.F.R. §§ 51.166(k)(2) and 
52.21(k)(2).   



 
 Despite the EPA’s concession, the Sierra Club asserts 
that vacatur and remand, while warranted, does not fully 
resolve its challenge, and asks that we determine whether the 
EPA has authority to promulgate SILs.  We disagree with the 
Sierra Club that it is necessary to decide the EPA’s authority 
to promulgate SILs at this point.  To do so would require that 
we answer a question not prudentially ripe for determination.  
On remand the EPA may promulgate regulations that do not 
include SILs or do include SILs that do not allow the 
construction or modification of a source to evade the 
requirements of the Act as do the SILs in the current rule.  In 
such an event, we would not need to address the universal 
disallowance of all de minimis authority.  If the EPA 
promulgates new SIL provisions for PM2.5 and those 
provisions are challenged, we can then consider the 
lawfulness of those SIL provisions.   
 
 While the Sierra Club argues that simply vacating and 
remanding the SIL provisions does not go far enough, the 
UARG intervenes to argue that vacatur and remand go too far.  
The UARG asserts that remanding the SIL provisions for 
further rulemaking is unnecessary for two reasons.  First, 
intervenor asserts, the SIL provisions, as informed by the 
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EPA’s statements during rulemaking, do allow permitting 
authorities discretion in how they apply the SILs.  Second, it 
argues that if a source with an ambient impact below the SIL 
does cause a NAAQS or increment violation in an area, the 
permitting authority for that area is already obligated to revise 
its SIP to address the violation.  See 40 C.F.R. § 51.166(a)(3).  
 
 The UARG bases the first of these arguments on the 
premises that an agency’s interpretation of its own regulations 
is given deference, and that the EPA has interpreted the SIL 
provisions so that permitting authorities retain discretion in 
applying the SILs.  See Auer v. Robbins, 519 U.S. 452, 461 
(1997) (explaining that an agency’s interpretation of its own 
regulations is “controlling unless plainly erroneous or 
inconsistent with the regulation.”) (internal citations and 
quotation marks omitted).  Although the first premise is true, 
the latter premise is contradicted by the EPA’s statements in 
its brief that the regulatory text it adopted does not give 
permitting authorities sufficient discretion to require a 
cumulative air quality analysis.  That the EPA itself requests 
that we remand these provisions strongly argues that the 
current SIL provisions do not give permitting authorities 
sufficient discretion in applying the SILs. 
 
 The text of the SIL regulations as codified in the Code of 
Federal Regulations supports the EPA’s interpretation that the 
SILs do not allow a permitting authority sufficient discretion.  
Cf. Auer, 519 U.S. at 461 (opining that a critical phrase in the 
contested regulation “comfortably bears the meaning the 
[agency] assigns.”).  Although 40 C.F.R. § 51.166(k)(2), 
which applies to SIPs, states that a plan “may provide” for the 
use of SILs to exempt a proposed source or modification from 
undertaking a cumulative air quality analysis, it does not give 
permitting authorities that implement the SILs discretion to 
require a cumulative air quality analysis for sources that are 
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below the SIL, but could nevertheless cause a violation of the 
NAAQS or increment.  And 40 C.F.R. § 52.21(k)(2), which 
applies to states without an approved SIP, goes even further 
and simply states that the demonstration required under 
§ 165(a)(3) is deemed to have been made if a proposed source 
or modification’s air quality impact is below the SIL. 
 
 The UARG’s second argument, that remand is 
unnecessary because the EPA requires permitting authorities 
to address violations by revising their SIPs, also does not 
persuade us that we should deny the EPA’s request to remand 
its regulations on the PM2.5 SILs.  The PSD provisions 
Congress enacted may not have specified how the owner or 
operator of a proposed source or modification must 
demonstrate compliance, but they do require demonstration 
that the source will not cause or contribute to a violation of 
the NAAQS or increment as a precondition to construction.  
See 42 U.S.C. § 7475(a)(3).  As the Sierra Club notes, relying 
on permitting authorities to address violations, rather than to 
prevent violations by requiring demonstration that a proposed 
source or modification will not cause a violation, conflicts 
with this statutory command.   
 
 The UARG finally argues that if we remand the SIL 
regulations, we should not vacate the regulations, based on 
our holding in Fertilizer Institution v. EPA, 935 F.2d 1303 
(D.C. Cir. 1991), where we stated that “when equity demands, 
an unlawfully promulgated regulation can be left in place 
while the agency provides the proper procedural remedy.”  Id. 
at 1312.  According to the UARG, leaving the SIL provisions 
in place during the new rulemaking would cause no harm to 
air quality, while vacating the SIL provisions would have 
“disruptive consequences” for economic growth — i.e., by 
adding additional burdens to sources with de minimis impacts.  
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Therefore, the UARG asserts that equity requires we do not 
vacate the SIL provisions.   
 



The UARG’s equitable argument does not persuade us.  
In Fertilizer Institution we left in place administrative 
exemptions the EPA adopted without providing adequate 
notice and comment, a procedural defect, while in this case 
the EPA has requested we vacate and remand the SILs 
because it did not have authority to promulgate such a broad 
exemption. See id.  Because this is a substantive defect, and 
because the EPA explicitly requested we vacate and remand 
some of its SIL provisions, we will grant its request 
notwithstanding the UARG’s opposition. 



 
Although the EPA asks us to vacate and remand the parts 



of its rule codifying SILs at §§ 51.166(k)(2) and 52.21(k)(2), 
it requests that we let the promulgation of SILs in 
§ 51.165(b)(2) remain operative, emphasizing that the Sierra 
Club’s challenge of the EPA’s authority to promulgate SILs 
was directed only at the first two regulations.  We agree that 
the parts of the EPA’s rule codifying SILs in § 51.165(b)(2) 
should remain.  We are remanding the other regulations 
because they allow permitting authorities to automatically 
exempt sources with projected impacts below the SILs from 
having to make the demonstration required under 42 U.S.C. § 
7475(a)(3), even in situations where the demonstration may 
require a more comprehensive air quality analysis.  These 
concerns, which are based on whether the EPA has authority 
to exempt those requirements, are not present in § 
51.165(b)(2), which simply states that a source may be 
deemed to violate the NAAQS if it exceeds the SILs in certain 
situations.  Apparently, for that reason, the Sierra Club only 
addresses § 51.165(b)(2) in the section of its brief challenging 
the EPA’s methodology in setting SILs, and not in the section 
challenging the EPA’s authority to promulgate SILs.  See 
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Pet’r Br. at 32 n.12, 37 n.17.  We are not now ruling on the 
methodology the EPA used to determine the SILs.  Instead, 
we are vacating and remanding §§ 51.166(k)(2) and 
52.21(k)(2) based on the EPA’s lack of authority to exempt 
sources from the requirements of the Act.  Therefore, vacatur 
and remand of § 51.165(b)(2) is not necessary at this point.  



 
 Accordingly, we vacate and remand the portions of the 
EPA’s rule regarding SILs, with the exception of those 
portions codified in 40 C.F.R. § 51.165(b)(2).   
 
B. Significant Monitoring Concentrations 



 
As with the SILs, the Sierra Club argues that the EPA 



does not have de minimis authority to promulgate an SMC for 
PM2.5 that can be used to exempt an owner of a proposed 
source or modification from undertaking the year-long pre-
construction air quality monitoring requirement under 
§ 165(e)(2) of the Act.  As a threshold issue, however, the 
EPA argues that the Sierra Club’s challenge is time-barred 
under § 307(b)(1) of the Act because the EPA has used SMCs 
as a screening tool since 1980.  See 42 U.S.C. § 7607(b)(1); 
45 Fed. Reg. 52,676, 52,710 (Aug. 7, 1980) (explaining that a 
source owner may be exempt from preconstruction 
monitoring if the source’s projected impact is de minimis).  
We disagree with the EPA that the Sierra Club’s petition is 
time-barred, and we agree with the Sierra Club that the EPA 
did not have de minimis authority to promulgate the SMC 
because we hold Congress was “extraordinarily rigid” in 
mandating preconstruction air quality monitoring. 



 
Section 307(b)(1) of the Act requires a petitioner seeking 



review of an EPA regulation to file its petition within sixty 
days from the date the challenged regulation was published in 
the Federal Register.  42 U.S.C. § 7607(b)(1).  The EPA relies 
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on our decision in Medical Waste Institute and Energy 
Recovery Council v. EPA, 645 F.3d 420 (D.C. Cir. 2011), to 
argue that § 307(b)(1) bars the Sierra Club’s challenge to the 
PM2.5 SMC.  In that case, the petitioner challenged the EPA’s 
approach to setting the level of emissions control for 
pollutants emitted by medical waste incinerators.  Id. at 422.  
The EPA had initially set these levels in 1997, but we 
remanded its regulations after granting an environmental 
organization’s petition for review.  Id. at 423.  The EPA 
issued a new rule in 2009 setting even more stringent levels 
for emissions control than it had in 1997, prompting another 
petition for review, this time by an industry organization.  Id. 
at 424.  In remaking the rule, the EPA used the same approach 
to setting the levels of emissions control for the same set of 
pollutants as it did in 1997, but used a different data set.  Id.  
at 426–27.  We held that because no one challenged the 
approach to setting levels of emissions control in 1997 — the 
same approach the EPA used in its 2009 regulation — the 
petitioners had failed to file a timely petition, and their 
challenge was thus barred by § 307(b)(1).  Id. at 427.  



 
Our holding in Medical Waste Institute, however, does 



not apply in this case.  The EPA has promulgated new 
regulations for a pollutant it did not regulate in 1980. See 45 
Fed. Reg. at 52,733–34 (listing SMCs for various pollutants 
that does not include PM2.5).  By establishing a new 
monitoring exemption for a new pollutant, the EPA exposes 
its PM2.5 regulations, including whether it has authority to 
adopt the SMC exemption for PM2.5 and whether it used an 
appropriate method to determine the level of the SMC, to 
challenge by a timely filed petition.  In Ohio v. EPA, 838 F.2d 
1325, 1328 (D.C. Cir. 1988), we opined that “the period for 
seeking judicial review may be made to run anew when the 
agency in question by some new promulgation creates the 
opportunity for renewed comment and objection.”  Although 
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not a parallel to this case in that the Ohio case concerned a 
reopening, we consider its reasoning instructive.   



 
This, of course, does not mean that a petitioner’s 



challenge to the EPA’s authority will always survive, as the 
EPA’s authority to promulgate certain regulations could be 
well-settled.  The solution, however, is not to bar any 
challenges to that authority under § 307(b)(1) of the Act, but 
instead to consider the timely challenge and any relevant 
precedent demonstrating that the EPA has the authority in 
dispute.  Because we have not yet decided whether the EPA’s 
de minimis authority allows it to establish SMCs as a 
screening tool to determine when to exempt sources from the 
Act’s preconstruction monitoring requirement, we will 
consider whether the EPA had authority to adopt an SMC for 
PM2.5.   



 
Subsection (e) of § 165 of the Act requires that before a 



PSD permit application can be reviewed, either the State or 
the permit applicant must conduct an analysis of the ambient 
air quality at the proposed site and in areas which the 
applicant’s facility may affect.  42 U.S.C. § 7475(e)(1).  
Under subsection (e)(2), this analysis  



 
shall include continuous air quality monitoring data 
gathered for purposes of determining whether 
emissions from such facility will exceed the 
[increment] or the maximum allowable concentration 
permitted under [the NAAQS].  Such data shall be 
gathered over a period of one calendar year preceding 
the date of application for a permit under this part 
unless the State, in accordance with regulations 
promulgated by the [EPA], determines that a complete 
and adequate analysis for such purposes may be 
accomplished in a shorter period.  The results of such 
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analysis shall be available at the time of the public 
hearing on the application for such permit. 
 



Id. § 7475(e)(2). 
 
 We read § 165(e)(2) of the Act as an “extraordinarily 
rigid” mandate that a PSD permit applicant undertake 
preconstruction monitoring.  Indeed, we recognized the 
rigidity of this subsection in Alabama Power when we held 
that “[t]his is a plain requirement for inclusion of monitoring 
data.”  Alabama Power, 636 F.2d at 372 (holding that the 
EPA did not have authority to dispense with monitoring 
where Congress mandated the use of that technique, even 
though monitoring technology at the time was limited).  
Congress’s use of the word “shall” in each sentence of the Act 
evidences a clear legislative mandate that the preconstruction 
monitoring requirement applies to PSD permit applicants. 
That Congress provided only one exception to this monitoring 
requirement — a shorter monitoring period — suggests that 
Congress did not intend any other exceptions.  See Sierra 
Club v. EPA, 294 F.3d 155, 160 (D.C. Cir. 2002).  If Congress 
sought to give the EPA discretion to eliminate the monitoring 
requirement it could have used less rigid language to achieve 
that result, as it has in other subsections of § 165.  For 
example, in 42 U.S.C. § 7475(e)(2), Congress provided that 
“[air quality] data shall be gathered over a period of one 
calendar year preceding the date of application for a permit 
under this part unless the State, in accordance with regulations 
promulgated by the [EPA], determines that a complete and 
adequate analysis for such purposes may be accomplished in a 
shorter period.” (emphasis added).  In contrast, § 7475(a)(7) 
requires as a condition for obtaining a PSD permit, that an 
owner or operator of a proposed source or modification agree 
to post-construction monitoring as “may be necessary to 
determine the effect which emissions” from the facility may 
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have on air quality. (emphasis added).  Moreover, the 
exception for a shorter monitoring period only applies when 
the permitting authority determines that a complete and 
adequate analysis may be accomplished in a shorter period.  
EPA has not explained how a “complete and adequate” 
analysis may be accomplished without any of the monitoring 
data required by § 165(e)(2). 
 
 Given how extraordinarily rigidly Congress stated its 
monitoring mandate in § 165(e)(2), we are not persuaded by 
the EPA’s arguments that it has de minimis authority to 
exempt the preconstruction monitoring requirement.  The 
EPA argues that the Sierra Club fails to show that the statute 
is so rigid that it precludes the exercise of the EPA’s de 
minimis authority.  The EPA, however, does not explain how 
the statute is ambiguous, but instead asserts that there is a 
“virtual presumption” of inherent agency authority.  Resp’t 
Br. at 46; see Public Citizen v. Young, 831 F.2d 1108, 1113 
(D.C. Cir. 1987).  This argument is circular.  Even if a 
“virtual presumption” exists, that presumption can be rebutted 
by an “extraordinarily rigid” statutory mandate.  See Public 
Citizen, 831 F.2d at 1113.  Whether we call preconstruction 
monitoring a “plain requirement” or a requirement mandated 
by an “extraordinarily rigid” statute, the result is the same: the 
EPA has no de minimis authority to exempt the requirement.  
 
 Without pointing out any ambiguity in Congress’s 
mandate, the EPA asserts that the purpose of the statute’s 
preconstruction monitoring requirement “is to provide data 
for purposes of performing an air quality analysis,” and that it 
can reasonably conclude “the statute permits an exemption for 
collection of data that is not useful to carrying out the 
purposes of the statute.”  Resp’t Br. at 49.  The EPA confuses 
the purpose of § 165(e)(2)’s monitoring requirement.  The 
statute explicitly states that one purpose of the monitoring 
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requirement is to determine whether emissions from a 
proposed source or modification will exceed the increments or 
NAAQS.  42 U.S.C. § 7475(e)(2).  We logically infer from 
this statement that Congress intended the monitoring 
requirement to establish the baseline air quality in an area 
before the owner of a proposed source or modification even 
applies for a PSD permit.  If an area’s pre-existing ambient 
PM2.5 concentration is so high that a violation of the NAAQS 
or increment is imminent, a source below the SMC may 
nevertheless cause a violation if built or modified.  This is 
true even if the source’s projected ambient impact on PM2.5 is 
so low that the difference in air quality before and after 
construction would be impossible to measure with accuracy.  
But a permitting authority cannot know how close an area is 
to violating the NAAQS or increment unless it knows the 
existing ambient concentrations of PM2.5 before a source is 
constructed or modified.  
 
 The EPA’s argument also fails to address Congress’s 
mandate that the results of the air quality analysis required by 
§ 165(e) be made available to the public at the time of a 
hearing for a PSD permit.  Id. § 7475(e)(2).  Indeed, one of 
Congress’s stated purposes in enacting the PSD provisions 
was “to assure that any decision to permit increased air 
pollution in any area to which” the PSD provisions apply be 
made only after careful evaluation by the permitting authority 
and “after adequate procedural opportunities for informed 
public participation in the decisionmaking process.”  42 
U.S.C. § 7470(5) (emphasis added).  Congress’s express 
statement that the public shall have air quality data to allow 
for informed participation in PSD application hearings 
bolsters our conclusion that the EPA has no authority to 
exempt the monitoring requirement. 
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 In addition to arguing that § 165(e)(2) was 
extraordinarily rigid, the Sierra Club contends that the EPA 
has no de minimis authority because the PM2.5 SMC thwarts 
the legislative design of the Act.  The EPA addresses this 
argument by making two arguments.  First, the EPA states 
that it has advised permitting authorities not to apply the 
monitoring exemption when an area’s ambient concentration 
is close to the NAAQS or the consumption of the increment.  
Second, the EPA asserts that exempting preconstruction 
monitoring in areas where the ambient concentration itself is 
below the SMC (and thus not capable of accurate 
measurement, regardless of a proposed source’s projected 
impact) furthers legislative design by avoiding pointless 
expenditures of effort.   
 



Both these points ignore the rigidity of the statute.  
Because the statute leaves no room for exemptions, such as 
those at issue, granting the permitting authorities discretion to 
apply the exemption is beyond the EPA’s statutory authority.  
As to the EPA’s second point, we agree with the Sierra Club 
that the estimation that an area is below the SMC does not 
render monitoring superfluous because monitoring could 
reveal that the estimate was incorrect.  More importantly, 
Congress provided a clear mandate that the EPA does not 
have authority to disregard, even if the mandated 
requirements appear to it to be superfluous. 



 
To authorize the EPA to exempt the plain requirement of 



preconstruction monitoring and to retain (and delegate) 
discretion on when such an exemption should apply would 
allow the EPA to engage in an impermissible cost-benefit 
analysis.  As we explained in Alabama Power, “implied 
authority is not available for a situation where the 
regulatory function does provide benefits, in the sense of 
furthering the regulatory objectives, but the agency concludes 
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that the acknowledged benefits are exceeded by the costs.”  
Alabama Power, 636 F.2d at 361.  To engage in cost-benefit 
decisions, the EPA’s implied authority “must be based not on 
a general doctrine but on a fair reading of the specific statute, 
its aims and legislative history.”  Id.  The monitoring 
requirement is a regulatory function that provides benefits, 
and the statute precludes the EPA from exempting that 
requirement.  Although the year-long preconstruction 
monitoring requirement may be onerous and, in some cases, 
EPA deems it more costly than beneficial, the EPA may not 
substitute its policy for that of Congress.  



 
III. CONCLUSION 



 
For the foregoing reasons, we vacate and remand to the 



agency for further consideration the portions of the EPA’s 
rule addressing SILs, except for the parts of its rule codifying 
PM2.5 SILs in 40 C.F.R. § 51.165(b)(2).  We grant the Sierra 
Club’s petition as to the parts of the EPA’s rule establishing a 
PM2.5 SMC, and vacate them because these parts of the rule 
exceed the EPA’s statutory authority.  See 42 U.S.C. 
§ 7607(d)(9)(3). 



 
So ordered. 
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August 19, 2013 
 
Oregon DEQ Air Quality Division 
Attn: Carrie Capp  
811 SW Sixth Avenue 
Portland, OR 97204  
 
VIA ELECTRONIC MAIL: comment-SIP.SO2.NO2.Lead@deq.state.or.us 
 
Dear Oregon Department of Environmental Quality: 
 
 Thank you for the opportunity to provide comments on updates to the Oregon 
Clean Air Act State Implementation Plan to implement the current National Ambient 
Air Quality Standards for nitrogen dioxide (NO2), sulfur dioxide (SO2) and lead (Pb) 
under the Clean Air Act.  These comments are submitted on behalf of the Sierra Club.  
The Sierra Club has 20,000 members in Oregon dedicated to protecting public health, 
the environment and natural resources of our region for future generations.   
 
 Sierra Club is writing to comment on DEQ’s intention to amend OAR 340-200-
0020 Table 1 to add 1-hour Significant Air Quality Impact Levels for NO2 and SO2. The 
Significant Air Quality Impact Levels proposed by DEQ are exemptions from 
compliance with Section 165 of the Clean Air Act, 42 U.S.C. § 7475, even where a 
proposed source or modification would cause or contribute to a violation of the National 
Ambient Air Quality Standards (NAAQS).  The United States Court of Appeals for the 
District of Columbia, the court with exclusive jurisdiction to review rules of national 
applicability under the Clean Air Act, held that the Significant Impact Levels 
promulgated by the U.S. Environmental Protection Agency (EPA) were illegal in Sierra 
Club v. E.P.A., 705 F.3d 458 (D.C. Cir. 2013)1.  The Significant Air Quality Impact Levels 
proposed by DEQ in this rulemaking are similar in effect to the EPA rules found infirm 
by the court.   
 



According to the court, the only legal Significant Impact Level is one that does 
“not allow the construction or modification of a source to evade the requirements of the 
Act…” Id. at 464.  The court made clear that regulations that “allow permitting 
authorities to automatically exempt sources with projected impacts below the SILs from 
having to make the demonstration required under 42 U.S.C. § 7475(a)(3) [the 



                                                      
1
 The opinion in Sierra Club v. E.P.A., 705 F.3d 458 (D.C. Cir. 2013) is attached as Exhibit 1, and is 



intended to be fully incorporated into these comments as if set out fully herein. 
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cumulative air quality analysis], even in situations where the demonstration may require 
a more comprehensive air quality analysis,” are illegal under the Clean Air Act.  Id. at 
465.   
 
 Oregon’s proposal includes Significant Air Quality Impact Levels that allow 
sources with impacts less than the Significant Air Quality Impact Levels to avoid making 
the demonstration required by 42 U.S.C. § 7475(a)(3), regardless of other information 
about the source or area.  See OAR 340-200-0020(132).  The Clean Air Act requires that 
any major emitting facility that proposes to construct or modify in an area that is 
designated as in attainment for the National Ambient Air Quality Standards (NAAQS) 
must demonstrate that it will not cause or contribute to air pollution in excess of the 
NAAQS.  The demonstration required by the Significant Air Quality Impact Level fails to 
demonstrate that a facility will not cause or contribute to air pollution in excess of the 
NAAQS.  As Sierra Club pointed out in its earlier litigation against EPA: 
 



if a proposed source or modification is in an area that is close to violating 
the NAAQS or an increment, that source could violate the NAAQS or 
increment even if its emissions would have an ambient impact below the 
SIL. For example, if a proposed source's emission of PM2.5 would have a 
projected air quality impact of 1 μg/m 3 over a 24–hour average (below the 
SIL of 1.2 μg/m 3 over a 24–hour average), and that source proposes to 
build in an area that already has an ambient PM2.5 concentration of 35 
μg/m 3 (the PM2.5 NAAQS over a 24–hour average), the construction of 
that source could cause a violation of the NAAQS. See id. §§ 50.13(c) 
(PM2.5 NAAQS), 51.166(k)(2) (PM2.5 SIL).  
 



Id. at 463.  Moreover, Oregon’s regulation would allow unlimited numbers of 
sources whose impacts are less than the Significant Air Quality Impact Levels to 
cumulatively cause or contribute to ambient concentrations higher than the 
NAAQS.  Additionally, Oregon’s regulation would allow new or modified sources 
in upwind locations to contribute to existing violations in downwind 
nonattainment areas, since the upwind sources in Oregon would not be required 
to demonstrate that they would not cause or contribute to a violation of the 
NAAQS or increment.  
 
 Thus, Oregon’s proposal, like EPA’s SIL rule, is contrary to the Clean Air 
Act.  Oregon must revise its rulemaking to remove the Significant Air Quality 
Impact Levels from the proposal, and re-propose its rulemaking to address the 
issues in these comments.  Thank you for the opportunity to comment on this 
rulemaking. 



 
Sincerely, 



 
Aubrey Baldwin 
On behalf of Sierra Club 
 
cc via email only: 
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Jessica Yarnall Loarie, Sierra Club Environmental Law Program 
<jessica.yarnall@sierraclub.org> 
 
Dick Pedersen, Director, Oregon DEQ 
<Pedersen.dick@deq.state.or.us> 
Andy Ginsburg, Air Quality Division Administrator, Oregon DEQ 
<Ginsburg.andy@deq.state.or.us> 
Dennis McLerran, U.S. Environmental Protection Agency, Region 10 Administrator 
<mclerran.dennis@epa.gov> 
Kate Kelly, U.S. Environmental Protection Agency, Region 10, Air Division Chief 
<Kelly.kate@epa.gov> 
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 David S. Baron argued the cause for petitioner.  With him 
on the briefs were Seth L. Johnson and Emma C. Cheuse. 
 
 Jessica O'Donnell, Attorney, U.S. Department of Justice, 
argued the cause for respondents. With her on the brief were 
Brian L. Doster, Assistant General Counsel, U.S. 
Environmental Protection Agency, and Scott J. Jordan, 
Attorney. 
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 Andrea Bear Field, Makram B. Jaber, Lucinda Minton 
Langworthy, and Elizabeth L. Horner were on the brief for 
intervenor Utility Air Regulatory Group in support of 
respondent. 
 
 Before: SENTELLE, Chief Judge, GRIFFITH, Circuit Judge, 
and EDWARDS, Senior Circuit Judge. 
 
 Opinion for the Court filed by Chief Judge SENTELLE. 
 



SENTELLE, Chief Judge:  In October 2010, the 
Environmental Protection Agency (“EPA”) issued a final rule 
establishing regulations for particulate matter less than 2.5 
micrometers (“PM2.5”) under § 166 of the Clean Air Act (“the 
Act”), 42 U.S.C. § 7476.  See Prevention of Significant 
Deterioration (PSD) for Particulate Matter Less Than 2.5 
Micrometers (PM2.5)—Increments, Significant Impact Levels 
(SILs) and Significant Monitoring Concentration (SMC), 75 
Fed. Reg. 64,864 (Oct. 20, 2010).  In this rule, the EPA 
established Significant Impact Levels (“SILs”) and a 
Significant Monitoring Concentration (“SMC”) for PM2.5, 
screening tools the EPA uses to determine whether a new 
source may be exempted from certain requirements under § 
165 of the Act, 42 U.S.C. § 7475.  75 Fed. Reg. at  64,890–
91, 64,895.  Petitioner Sierra Club seeks review of this 
regulation.  



 
After the Sierra Club filed its petition, the EPA 



acknowledged that portions of the rule establishing SILs did 
not reflect its intent in promulgating the SILs, and now 
requests that we vacate and remand some (but not all) parts of 
its PM2.5 SIL regulations.  Notwithstanding the EPA’s 
concession, the Sierra Club maintains that the EPA lacks 
authority to establish SILs and requests that we rule 
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accordingly.  The Intervenor, Utility Air Regulatory Group 
(“UARG”), on the other hand, urges us to uphold the SIL 
provisions EPA established, or alternatively, to remand the 
SIL provisions without ordering that they be vacated.   



 
Although the EPA conceded that it needs to revise some 



of the SIL provisions, it continues to assert that the portions of 
its rule establishing the SMC were valid.  For the reasons 
stated below, we accept the EPA’s concession on the SILs, 
and vacate and remand some portions of the EPA’s rule 
establishing SILs.  We further conclude that the EPA 
exceeded its authority in establishing the SMC, and grant the 
Sierra Club’s petition as to those portions of the EPA’s rule. 



 
I. BACKGROUND 



 
A. The Clean Air Act 



 
The Clean Air Act requires the EPA to set National 



Ambient Air Quality Standards (“NAAQS”) for various 
harmful air pollutants at levels necessary to protect the public 
health and welfare.  42 U.S.C. §§ 7401, 7409.  Under the Act, 
the EPA must designate areas as attainment, nonattainment, or 
unclassifiable for each NAAQS.  Id. § 7407(d)(1)(A).  States 
have primary responsibility for implementing the NAAQS, 
and must submit a state implementation plan (“SIP”) 
specifying how the State will achieve and maintain 
compliance with the NAAQS.  Id. § 7407(a). 



 
In 1977, Congress amended the Act to add the Prevention 



of Significant Deterioration (“PSD”) provisions “to protect 
the air quality in national parks and similar areas of special 
scenic or recreational value, and in areas where pollution was 
within the national ambient standards, while assuring 
economic growth consistent with such protection.” 
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Environmental Defense Fund v. EPA, 898 F.2d 183, 184 
(D.C. Cir. 1990) (citing 42 U.S.C. § 7470).  When Congress 
enacted the PSD provisions, it established maximum 
allowable increases over baseline concentrations — also 
known as “increments” — for certain pollutants in § 163 of 
the Act. See 42 U.S.C. § 7473; Environmental Defense Fund, 
898 F.2d at 184.  For other pollutants, Congress delegated to 
the EPA the task of promulgating regulations to prevent the 
significant deterioration of air quality that would result from 
the emissions of these pollutants.  42 U.S.C. § 7476(a).  For 
pollutants that the EPA began regulating after Congress 
enacted the PSD provisions, which includes PM2.5, the EPA 
must promulgate PSD regulations within two years of 
establishing the NAAQS for that pollutant.  Id.   



 
The PSD provisions also establish requirements for 



preconstruction review and permitting of new or modified 
sources of air pollution.  See id. § 7475.  Subsection 165(a) of 
the Act lists the requirements an owner or operator proposing 
to construct a new source or modify an existing source must 
meet before starting construction, which include acquiring a 
PSD permit for the facility.  Id. § 7475(a)(1)–(2).  Of 
relevance to this petition, § 165(a)(3) requires that an owner 
or operator proposing to construct a new major emitting 
facility or modify an existing facility demonstrate that 
emissions from construction or operation of the facility will 
not cause or contribute to any violations of the increment 
more than once per year, or to any violation of the NAAQS 
ever.  Id. § 7475(a)(3). 



   
Before a review of the § 165(a) requirements may be 



undertaken, however, either a State or the owner or operator 
of a facility applying for a PSD permit must conduct an 
analysis of the ambient air quality at the proposed site and in 
areas that may be affected by emissions from the facility for 
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the relevant pollutants.  Id. § 7475(e)(1).  This analysis must 
include continuous air quality monitoring data gathered to 
determine whether the facility will exceed either the 
increments or the NAAQS.  Id. § 7475(e)(2).  The Act further 
mandates that this data be collected for a year before the date 
the applicant applies for a permit unless a State, in accordance 
with EPA regulations, “determines that a complete and 
adequate analysis for such purposes may be accomplished in a 
shorter time period.”  Id.  The results of the analysis must be 
made available to the public at the time of the public hearing 
on the application for a PSD permit.  Id.  



 
The Act requires States to address the PSD provisions in 



their SIPs.  Id. § 7410(a)(2).  The EPA has promulgated 
extensive regulations setting forth requirements and 
guidelines on how SIPs are to implement the PSD provisions.  
See 40 C.F.R. § 51.166.  For States without an EPA-approved 
SIP, the EPA has promulgated separate regulations 
implementing the PSD provisions.  See 40 C.F.R. § 52.21.  



 
B. Regulatory Background: Establishing the PM2.5 



Increment, SILs, and SMC 
 
In 1997, the EPA revised its NAAQS to include 



standards for PM2.5, see 62 Fed. Reg. 38,652 (July 18, 1997), 
and in 2006 revised the PM2.5 NAAQS, see 71 Fed. Reg. 
61,144 (Oct. 17, 2006).  In 2007, the EPA proposed a rule 
establishing increments for PM2.5.  See 72 Fed. Reg. 54,112 
(Sept. 21, 2007).  In this rulemaking, the EPA also proposed 
two screening tools that would exempt a permit applicant 
from some of the air quality analysis and monitoring required 
under the Act and EPA regulations: significant impact levels 
(“SILs”) and significant monitoring concentration (“SMC”).  
See id. at 54,138–42. 
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1. Significant Impact Levels 



 
Under EPA regulations, the owner or operator of a 



proposed source or modification must undertake a source 
impact analysis to demonstrate “that allowable emission 
increases from the proposed source or modification, in 
conjunction with all other applicable emission increases or 
reductions (including secondary emissions), would not cause 
or contribute to” a violation of the increments or the NAAQS.  
40 C.F.R. § 51.166(k); id. § 52.21(k).  In the proposed rule, 
the EPA discussed adopting SILs for PM2.5, which the EPA 
defines as “numeric values derived by EPA that may be used 
to evaluate the impact a proposed major source or 
modification may have on the NAAQS or PSD increment.”  
72 Fed. Reg. at 54,138.  This numerical value, measured in 
micrograms per meter cubed (µg/m3), is the level of ambient 
impact below which the EPA considers a source to have an 
insignificant effect on ambient air quality.  72 Fed. Reg. at 
54,139.  According to the EPA’s proposed rule, “a source that 
demonstrates its impact does not exceed a SIL at the relevant 
location is not required to conduct more extensive air quality 
analysis or modeling to demonstrate that its emissions, in 
combination with the emissions of other sources in the 
vicinity, will not cause or contribute to a violation of the 
NAAQS at that location,” an analysis the EPA terms the 
cumulative impact analysis, or the cumulative air quality 
analysis.  72 Fed. Reg. at 54,139.   



 
As the legal basis for adopting the SILs, the EPA cited 



Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979). 
72 Fed. Reg. at 54,139.  In that case we discussed an 
administrative agency’s de minimis authority to establish 
exemptions from statutory commands, holding that 
“[c]ategorical exemptions may . . . be permissible as an 
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exercise of agency power, inherent in most statutory schemes, 
to overlook circumstances that in context may fairly be 
considered de minimis.”  636 F.2d at 360.  We further stated 
that “[u]nless Congress has been extraordinarily rigid, there is 
likely a basis for an implication of de minimis authority to 
provide exemption when the burdens of regulation yield a 
gain of trivial or no value.”  Id. at 360–61.  But that implied 
authority does not apply to situations “where the regulatory 
function does provide benefits, in the sense of furthering the 
regulatory objectives, but the agency concludes that the 
acknowledged benefits are exceeded by the costs.”  Id. at 361.  
Applying this de minimis authority, the EPA explains that 
when a source’s ambient impact does not exceed the SIL — 
i.e., is de minimis — the “EPA considers the conduct of a 
cumulative air quality analysis and modeling by such a source 
to yield information of trivial or no value with respect to the 
impact of the proposed source or modification.”  72 Fed. Reg. 
at 54,139.   



 
2. Significant Monitoring Concentration 



 
In 1980, the EPA “adopted regulations that exempt 



sources from preconstruction monitoring requirements [i.e., 
§ 165(e)(2) of the Act] for a pollutant if the source can 
demonstrate that its ambient air impact is less than a value 
known as the [SMC].”  Id. at 54,141.  When the EPA first 
adopted SMCs for other pollutants in 1980,1 it described the 
SMCs as “air quality concentration de minimis levels for each 
                                                 
1 When the EPA established the preconstruction monitoring 
exemption in 1980, it did not label the emissions values below 
which the exemption applied as “SMCs,” instead terming them “de 
minimis emissions levels.”  See 45 Fed. Reg. 52,676, 52,709 (Aug. 
7, 1980).  But because the de minimis emissions levels promulgated 
in 1980 serve the same function as the PM2.5 SMC, we will refer to 
the 1980 de minimis levels as SMCs throughout this opinion.  
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pollutant for the purpose of providing a possible exemption 
from monitoring requirements.” Id. (internal alterations and 
citations omitted).  In its proposed rule establishing an SMC 
for PM2.5, the EPA explained that “[i]f a source can show 
through modeling of its emissions alone that its impacts are 
less than the corresponding SMC, there is little to be gained 
by requiring that source to collect additional monitoring data 
on PM2.5 emissions to establish background concentrations for 
further analysis.”  Id.  The EPA proposed different 
methodologies for establishing a value for the SMC and, as 
with the SILs, relied on the de minimis discussion from 
Alabama Power as the legal basis for establishing an SMC for 
PM2.5.  72 Fed. Reg. at 54,141. 



 
C. Final Rule 



 
In its final rule, the EPA adopted and set values for both 



the SILs and SMC for PM2.5.  See 75 Fed. Reg. at 64,864.  
The EPA gave three purposes for the SILs in the final rule, 
which were to determine: 



  
(1) When a proposed source’s ambient impacts 
warrant a comprehensive (cumulative) source impact 
analysis; (2) the size of the impact area within which 
the air quality analysis is completed, and (3) whether 
the emissions increase from a proposed new major 
stationary source or major modification is considered 
to cause or contribute to a violation of any NAAQS. 
 



Id. at 64,890. 
 



In adopting the SMC, the EPA emphasized that it 
retained discretion “to determine when it may be appropriate 
to exempt a proposed new major stationary source or major 
modification from the ambient monitoring data requirements 
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under the PSD rules.”  Id. at 64,895. The rule codified the 
SILs at 40 C.F.R. § 51.166(k)(2) and 40 C.F.R. § 52.21(k)(2), 
and the SMC at 40 C.F.R. § 51.166(i)(5)(i)(c) and 40 C.F.R. 
§ 52.21(i)(5)(i)(c).  75 Fed. Reg. at 64,902–07.   



 
The rule also codified the PM2.5 SILs in the EPA’s 



regulations on new source review and permitting 
requirements at 40 C.F.R. § 51.165(b)(2).  Unlike the PSD 
regulations (40 C.F.R. §§ 51.166, 52.21), § 51.165(b)(2) does 
not use the SILs to exempt a source from conducting a 
cumulative air quality analysis.  Instead, § 51.165(b)(2) states 
that a proposed source or modification will be considered to 
cause a violation of a NAAQS when that source or 
modification would, at a minimum, exceed the SIL in any 
area that does not or would not meet the applicable NAAQS. 



 
II. ANALYSIS 



 
A. Significant Impact Levels 



 
The Sierra Club argues that the EPA lacks de minimis 



authority to promulgate the SILs.  Specifically, the Sierra 
Club contends that the language of § 165 is so extraordinarily 
rigid that it bars de minimis exemptions, and that adoption of 
the SILs is contrary to the legislative design of the Act.  Even 
if § 165 of the Act were not so extraordinarily rigid as to bar 
any de minimis exemption, the Sierra Club asserts that 
pollution increases below the SILs are not so trivial as to be 
de minimis.   



 
To illustrate the latter point, the Sierra Club explains that 



if a proposed source or modification is in an area that is close 
to violating the NAAQS or an increment, that source could 
violate the NAAQS or increment even if its emissions would 
have an ambient impact below the SIL.  For example, if a 
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proposed source’s emission of PM2.5 would have a projected 
air quality impact of 1 µg/m3 over a 24-hour average (below 
the SIL of 1.2 µg/m3 over a 24-hour average), and that source 
proposes to build in an area that already has an ambient PM2.5 
concentration of 35 µg/m3 (the PM2.5 NAAQS over a 24-hour 
average), the construction of that source could cause a 
violation of the NAAQS.  See id. §§ 50.13(c) (PM2.5 
NAAQS), 51.166(k)(2) (PM2.5 SIL).  The Sierra Club further 
notes that because the EPA’s regulation automatically 
exempts a source with a proposed impact below the SIL from 
demonstrating it will not cause or contribute to a violation of 
the NAAQS, unlimited numbers of sources whose impacts are 
less than the SILs could cumulatively cause a violation of the 
NAAQS or increments.  Also, the Sierra Club points out that 
sources whose impact is below the SILs that construct in an 
upwind attainment area could worsen existing violations in a 
downwind nonattainment area.  As the SIL regulations are 
currently written, sources in these scenarios would not be 
required to demonstrate that they would not cause or 
contribute to a violation of the NAAQS or increment, even 
though they likely would cause a violation (in an attainment 
area) or contribute to a violation (in a downwind 
nonattainment area), thus contravening the statutory 
command in § 165(a) of the Act. 



 
In its brief, the EPA concedes that the SIL provisions, as 



codified, were flawed.  When the EPA responded to 
commenters in the final rule, it explained that 
“notwithstanding the existence of a SIL, permitting authorities 
should determine when it may be appropriate to conclude that 
even a de minimis impact will ‘cause or contribute’ to an air 
quality problem and to seek remedial action from the 
proposed new source or modification.”  75 Fed. Reg. at 
64,892.  But as the EPA acknowledges in its brief, “the 
regulatory text it adopted does not allow permitting 
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authorities the discretion to require a cumulative impact 
analysis, notwithstanding that the source’s impact is below 
the SIL, where there is information that shows the proposed 
source would lead to a violation of the NAAQS or 
increments.”  Resp’t Br. at 34.  Because the EPA asserts that 
it did not intend to automatically exempt a proposed source 
from the requirements of the Act without affording the 
permitting authorities discretion in applying the SILs, it 
requests that we vacate and remand the regulatory text 
promulgated in the rule at 40 C.F.R. §§ 51.166(k)(2) and 
52.21(k)(2).   



 
 Despite the EPA’s concession, the Sierra Club asserts 
that vacatur and remand, while warranted, does not fully 
resolve its challenge, and asks that we determine whether the 
EPA has authority to promulgate SILs.  We disagree with the 
Sierra Club that it is necessary to decide the EPA’s authority 
to promulgate SILs at this point.  To do so would require that 
we answer a question not prudentially ripe for determination.  
On remand the EPA may promulgate regulations that do not 
include SILs or do include SILs that do not allow the 
construction or modification of a source to evade the 
requirements of the Act as do the SILs in the current rule.  In 
such an event, we would not need to address the universal 
disallowance of all de minimis authority.  If the EPA 
promulgates new SIL provisions for PM2.5 and those 
provisions are challenged, we can then consider the 
lawfulness of those SIL provisions.   
 
 While the Sierra Club argues that simply vacating and 
remanding the SIL provisions does not go far enough, the 
UARG intervenes to argue that vacatur and remand go too far.  
The UARG asserts that remanding the SIL provisions for 
further rulemaking is unnecessary for two reasons.  First, 
intervenor asserts, the SIL provisions, as informed by the 
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EPA’s statements during rulemaking, do allow permitting 
authorities discretion in how they apply the SILs.  Second, it 
argues that if a source with an ambient impact below the SIL 
does cause a NAAQS or increment violation in an area, the 
permitting authority for that area is already obligated to revise 
its SIP to address the violation.  See 40 C.F.R. § 51.166(a)(3).  
 
 The UARG bases the first of these arguments on the 
premises that an agency’s interpretation of its own regulations 
is given deference, and that the EPA has interpreted the SIL 
provisions so that permitting authorities retain discretion in 
applying the SILs.  See Auer v. Robbins, 519 U.S. 452, 461 
(1997) (explaining that an agency’s interpretation of its own 
regulations is “controlling unless plainly erroneous or 
inconsistent with the regulation.”) (internal citations and 
quotation marks omitted).  Although the first premise is true, 
the latter premise is contradicted by the EPA’s statements in 
its brief that the regulatory text it adopted does not give 
permitting authorities sufficient discretion to require a 
cumulative air quality analysis.  That the EPA itself requests 
that we remand these provisions strongly argues that the 
current SIL provisions do not give permitting authorities 
sufficient discretion in applying the SILs. 
 
 The text of the SIL regulations as codified in the Code of 
Federal Regulations supports the EPA’s interpretation that the 
SILs do not allow a permitting authority sufficient discretion.  
Cf. Auer, 519 U.S. at 461 (opining that a critical phrase in the 
contested regulation “comfortably bears the meaning the 
[agency] assigns.”).  Although 40 C.F.R. § 51.166(k)(2), 
which applies to SIPs, states that a plan “may provide” for the 
use of SILs to exempt a proposed source or modification from 
undertaking a cumulative air quality analysis, it does not give 
permitting authorities that implement the SILs discretion to 
require a cumulative air quality analysis for sources that are 
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below the SIL, but could nevertheless cause a violation of the 
NAAQS or increment.  And 40 C.F.R. § 52.21(k)(2), which 
applies to states without an approved SIP, goes even further 
and simply states that the demonstration required under 
§ 165(a)(3) is deemed to have been made if a proposed source 
or modification’s air quality impact is below the SIL. 
 
 The UARG’s second argument, that remand is 
unnecessary because the EPA requires permitting authorities 
to address violations by revising their SIPs, also does not 
persuade us that we should deny the EPA’s request to remand 
its regulations on the PM2.5 SILs.  The PSD provisions 
Congress enacted may not have specified how the owner or 
operator of a proposed source or modification must 
demonstrate compliance, but they do require demonstration 
that the source will not cause or contribute to a violation of 
the NAAQS or increment as a precondition to construction.  
See 42 U.S.C. § 7475(a)(3).  As the Sierra Club notes, relying 
on permitting authorities to address violations, rather than to 
prevent violations by requiring demonstration that a proposed 
source or modification will not cause a violation, conflicts 
with this statutory command.   
 
 The UARG finally argues that if we remand the SIL 
regulations, we should not vacate the regulations, based on 
our holding in Fertilizer Institution v. EPA, 935 F.2d 1303 
(D.C. Cir. 1991), where we stated that “when equity demands, 
an unlawfully promulgated regulation can be left in place 
while the agency provides the proper procedural remedy.”  Id. 
at 1312.  According to the UARG, leaving the SIL provisions 
in place during the new rulemaking would cause no harm to 
air quality, while vacating the SIL provisions would have 
“disruptive consequences” for economic growth — i.e., by 
adding additional burdens to sources with de minimis impacts.  
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Therefore, the UARG asserts that equity requires we do not 
vacate the SIL provisions.   
 



The UARG’s equitable argument does not persuade us.  
In Fertilizer Institution we left in place administrative 
exemptions the EPA adopted without providing adequate 
notice and comment, a procedural defect, while in this case 
the EPA has requested we vacate and remand the SILs 
because it did not have authority to promulgate such a broad 
exemption. See id.  Because this is a substantive defect, and 
because the EPA explicitly requested we vacate and remand 
some of its SIL provisions, we will grant its request 
notwithstanding the UARG’s opposition. 



 
Although the EPA asks us to vacate and remand the parts 



of its rule codifying SILs at §§ 51.166(k)(2) and 52.21(k)(2), 
it requests that we let the promulgation of SILs in 
§ 51.165(b)(2) remain operative, emphasizing that the Sierra 
Club’s challenge of the EPA’s authority to promulgate SILs 
was directed only at the first two regulations.  We agree that 
the parts of the EPA’s rule codifying SILs in § 51.165(b)(2) 
should remain.  We are remanding the other regulations 
because they allow permitting authorities to automatically 
exempt sources with projected impacts below the SILs from 
having to make the demonstration required under 42 U.S.C. § 
7475(a)(3), even in situations where the demonstration may 
require a more comprehensive air quality analysis.  These 
concerns, which are based on whether the EPA has authority 
to exempt those requirements, are not present in § 
51.165(b)(2), which simply states that a source may be 
deemed to violate the NAAQS if it exceeds the SILs in certain 
situations.  Apparently, for that reason, the Sierra Club only 
addresses § 51.165(b)(2) in the section of its brief challenging 
the EPA’s methodology in setting SILs, and not in the section 
challenging the EPA’s authority to promulgate SILs.  See 
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Pet’r Br. at 32 n.12, 37 n.17.  We are not now ruling on the 
methodology the EPA used to determine the SILs.  Instead, 
we are vacating and remanding §§ 51.166(k)(2) and 
52.21(k)(2) based on the EPA’s lack of authority to exempt 
sources from the requirements of the Act.  Therefore, vacatur 
and remand of § 51.165(b)(2) is not necessary at this point.  



 
 Accordingly, we vacate and remand the portions of the 
EPA’s rule regarding SILs, with the exception of those 
portions codified in 40 C.F.R. § 51.165(b)(2).   
 
B. Significant Monitoring Concentrations 



 
As with the SILs, the Sierra Club argues that the EPA 



does not have de minimis authority to promulgate an SMC for 
PM2.5 that can be used to exempt an owner of a proposed 
source or modification from undertaking the year-long pre-
construction air quality monitoring requirement under 
§ 165(e)(2) of the Act.  As a threshold issue, however, the 
EPA argues that the Sierra Club’s challenge is time-barred 
under § 307(b)(1) of the Act because the EPA has used SMCs 
as a screening tool since 1980.  See 42 U.S.C. § 7607(b)(1); 
45 Fed. Reg. 52,676, 52,710 (Aug. 7, 1980) (explaining that a 
source owner may be exempt from preconstruction 
monitoring if the source’s projected impact is de minimis).  
We disagree with the EPA that the Sierra Club’s petition is 
time-barred, and we agree with the Sierra Club that the EPA 
did not have de minimis authority to promulgate the SMC 
because we hold Congress was “extraordinarily rigid” in 
mandating preconstruction air quality monitoring. 



 
Section 307(b)(1) of the Act requires a petitioner seeking 



review of an EPA regulation to file its petition within sixty 
days from the date the challenged regulation was published in 
the Federal Register.  42 U.S.C. § 7607(b)(1).  The EPA relies 
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on our decision in Medical Waste Institute and Energy 
Recovery Council v. EPA, 645 F.3d 420 (D.C. Cir. 2011), to 
argue that § 307(b)(1) bars the Sierra Club’s challenge to the 
PM2.5 SMC.  In that case, the petitioner challenged the EPA’s 
approach to setting the level of emissions control for 
pollutants emitted by medical waste incinerators.  Id. at 422.  
The EPA had initially set these levels in 1997, but we 
remanded its regulations after granting an environmental 
organization’s petition for review.  Id. at 423.  The EPA 
issued a new rule in 2009 setting even more stringent levels 
for emissions control than it had in 1997, prompting another 
petition for review, this time by an industry organization.  Id. 
at 424.  In remaking the rule, the EPA used the same approach 
to setting the levels of emissions control for the same set of 
pollutants as it did in 1997, but used a different data set.  Id.  
at 426–27.  We held that because no one challenged the 
approach to setting levels of emissions control in 1997 — the 
same approach the EPA used in its 2009 regulation — the 
petitioners had failed to file a timely petition, and their 
challenge was thus barred by § 307(b)(1).  Id. at 427.  



 
Our holding in Medical Waste Institute, however, does 



not apply in this case.  The EPA has promulgated new 
regulations for a pollutant it did not regulate in 1980. See 45 
Fed. Reg. at 52,733–34 (listing SMCs for various pollutants 
that does not include PM2.5).  By establishing a new 
monitoring exemption for a new pollutant, the EPA exposes 
its PM2.5 regulations, including whether it has authority to 
adopt the SMC exemption for PM2.5 and whether it used an 
appropriate method to determine the level of the SMC, to 
challenge by a timely filed petition.  In Ohio v. EPA, 838 F.2d 
1325, 1328 (D.C. Cir. 1988), we opined that “the period for 
seeking judicial review may be made to run anew when the 
agency in question by some new promulgation creates the 
opportunity for renewed comment and objection.”  Although 
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not a parallel to this case in that the Ohio case concerned a 
reopening, we consider its reasoning instructive.   



 
This, of course, does not mean that a petitioner’s 



challenge to the EPA’s authority will always survive, as the 
EPA’s authority to promulgate certain regulations could be 
well-settled.  The solution, however, is not to bar any 
challenges to that authority under § 307(b)(1) of the Act, but 
instead to consider the timely challenge and any relevant 
precedent demonstrating that the EPA has the authority in 
dispute.  Because we have not yet decided whether the EPA’s 
de minimis authority allows it to establish SMCs as a 
screening tool to determine when to exempt sources from the 
Act’s preconstruction monitoring requirement, we will 
consider whether the EPA had authority to adopt an SMC for 
PM2.5.   



 
Subsection (e) of § 165 of the Act requires that before a 



PSD permit application can be reviewed, either the State or 
the permit applicant must conduct an analysis of the ambient 
air quality at the proposed site and in areas which the 
applicant’s facility may affect.  42 U.S.C. § 7475(e)(1).  
Under subsection (e)(2), this analysis  



 
shall include continuous air quality monitoring data 
gathered for purposes of determining whether 
emissions from such facility will exceed the 
[increment] or the maximum allowable concentration 
permitted under [the NAAQS].  Such data shall be 
gathered over a period of one calendar year preceding 
the date of application for a permit under this part 
unless the State, in accordance with regulations 
promulgated by the [EPA], determines that a complete 
and adequate analysis for such purposes may be 
accomplished in a shorter period.  The results of such 
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analysis shall be available at the time of the public 
hearing on the application for such permit. 
 



Id. § 7475(e)(2). 
 
 We read § 165(e)(2) of the Act as an “extraordinarily 
rigid” mandate that a PSD permit applicant undertake 
preconstruction monitoring.  Indeed, we recognized the 
rigidity of this subsection in Alabama Power when we held 
that “[t]his is a plain requirement for inclusion of monitoring 
data.”  Alabama Power, 636 F.2d at 372 (holding that the 
EPA did not have authority to dispense with monitoring 
where Congress mandated the use of that technique, even 
though monitoring technology at the time was limited).  
Congress’s use of the word “shall” in each sentence of the Act 
evidences a clear legislative mandate that the preconstruction 
monitoring requirement applies to PSD permit applicants. 
That Congress provided only one exception to this monitoring 
requirement — a shorter monitoring period — suggests that 
Congress did not intend any other exceptions.  See Sierra 
Club v. EPA, 294 F.3d 155, 160 (D.C. Cir. 2002).  If Congress 
sought to give the EPA discretion to eliminate the monitoring 
requirement it could have used less rigid language to achieve 
that result, as it has in other subsections of § 165.  For 
example, in 42 U.S.C. § 7475(e)(2), Congress provided that 
“[air quality] data shall be gathered over a period of one 
calendar year preceding the date of application for a permit 
under this part unless the State, in accordance with regulations 
promulgated by the [EPA], determines that a complete and 
adequate analysis for such purposes may be accomplished in a 
shorter period.” (emphasis added).  In contrast, § 7475(a)(7) 
requires as a condition for obtaining a PSD permit, that an 
owner or operator of a proposed source or modification agree 
to post-construction monitoring as “may be necessary to 
determine the effect which emissions” from the facility may 
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have on air quality. (emphasis added).  Moreover, the 
exception for a shorter monitoring period only applies when 
the permitting authority determines that a complete and 
adequate analysis may be accomplished in a shorter period.  
EPA has not explained how a “complete and adequate” 
analysis may be accomplished without any of the monitoring 
data required by § 165(e)(2). 
 
 Given how extraordinarily rigidly Congress stated its 
monitoring mandate in § 165(e)(2), we are not persuaded by 
the EPA’s arguments that it has de minimis authority to 
exempt the preconstruction monitoring requirement.  The 
EPA argues that the Sierra Club fails to show that the statute 
is so rigid that it precludes the exercise of the EPA’s de 
minimis authority.  The EPA, however, does not explain how 
the statute is ambiguous, but instead asserts that there is a 
“virtual presumption” of inherent agency authority.  Resp’t 
Br. at 46; see Public Citizen v. Young, 831 F.2d 1108, 1113 
(D.C. Cir. 1987).  This argument is circular.  Even if a 
“virtual presumption” exists, that presumption can be rebutted 
by an “extraordinarily rigid” statutory mandate.  See Public 
Citizen, 831 F.2d at 1113.  Whether we call preconstruction 
monitoring a “plain requirement” or a requirement mandated 
by an “extraordinarily rigid” statute, the result is the same: the 
EPA has no de minimis authority to exempt the requirement.  
 
 Without pointing out any ambiguity in Congress’s 
mandate, the EPA asserts that the purpose of the statute’s 
preconstruction monitoring requirement “is to provide data 
for purposes of performing an air quality analysis,” and that it 
can reasonably conclude “the statute permits an exemption for 
collection of data that is not useful to carrying out the 
purposes of the statute.”  Resp’t Br. at 49.  The EPA confuses 
the purpose of § 165(e)(2)’s monitoring requirement.  The 
statute explicitly states that one purpose of the monitoring 
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requirement is to determine whether emissions from a 
proposed source or modification will exceed the increments or 
NAAQS.  42 U.S.C. § 7475(e)(2).  We logically infer from 
this statement that Congress intended the monitoring 
requirement to establish the baseline air quality in an area 
before the owner of a proposed source or modification even 
applies for a PSD permit.  If an area’s pre-existing ambient 
PM2.5 concentration is so high that a violation of the NAAQS 
or increment is imminent, a source below the SMC may 
nevertheless cause a violation if built or modified.  This is 
true even if the source’s projected ambient impact on PM2.5 is 
so low that the difference in air quality before and after 
construction would be impossible to measure with accuracy.  
But a permitting authority cannot know how close an area is 
to violating the NAAQS or increment unless it knows the 
existing ambient concentrations of PM2.5 before a source is 
constructed or modified.  
 
 The EPA’s argument also fails to address Congress’s 
mandate that the results of the air quality analysis required by 
§ 165(e) be made available to the public at the time of a 
hearing for a PSD permit.  Id. § 7475(e)(2).  Indeed, one of 
Congress’s stated purposes in enacting the PSD provisions 
was “to assure that any decision to permit increased air 
pollution in any area to which” the PSD provisions apply be 
made only after careful evaluation by the permitting authority 
and “after adequate procedural opportunities for informed 
public participation in the decisionmaking process.”  42 
U.S.C. § 7470(5) (emphasis added).  Congress’s express 
statement that the public shall have air quality data to allow 
for informed participation in PSD application hearings 
bolsters our conclusion that the EPA has no authority to 
exempt the monitoring requirement. 
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 In addition to arguing that § 165(e)(2) was 
extraordinarily rigid, the Sierra Club contends that the EPA 
has no de minimis authority because the PM2.5 SMC thwarts 
the legislative design of the Act.  The EPA addresses this 
argument by making two arguments.  First, the EPA states 
that it has advised permitting authorities not to apply the 
monitoring exemption when an area’s ambient concentration 
is close to the NAAQS or the consumption of the increment.  
Second, the EPA asserts that exempting preconstruction 
monitoring in areas where the ambient concentration itself is 
below the SMC (and thus not capable of accurate 
measurement, regardless of a proposed source’s projected 
impact) furthers legislative design by avoiding pointless 
expenditures of effort.   
 



Both these points ignore the rigidity of the statute.  
Because the statute leaves no room for exemptions, such as 
those at issue, granting the permitting authorities discretion to 
apply the exemption is beyond the EPA’s statutory authority.  
As to the EPA’s second point, we agree with the Sierra Club 
that the estimation that an area is below the SMC does not 
render monitoring superfluous because monitoring could 
reveal that the estimate was incorrect.  More importantly, 
Congress provided a clear mandate that the EPA does not 
have authority to disregard, even if the mandated 
requirements appear to it to be superfluous. 



 
To authorize the EPA to exempt the plain requirement of 



preconstruction monitoring and to retain (and delegate) 
discretion on when such an exemption should apply would 
allow the EPA to engage in an impermissible cost-benefit 
analysis.  As we explained in Alabama Power, “implied 
authority is not available for a situation where the 
regulatory function does provide benefits, in the sense of 
furthering the regulatory objectives, but the agency concludes 
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that the acknowledged benefits are exceeded by the costs.”  
Alabama Power, 636 F.2d at 361.  To engage in cost-benefit 
decisions, the EPA’s implied authority “must be based not on 
a general doctrine but on a fair reading of the specific statute, 
its aims and legislative history.”  Id.  The monitoring 
requirement is a regulatory function that provides benefits, 
and the statute precludes the EPA from exempting that 
requirement.  Although the year-long preconstruction 
monitoring requirement may be onerous and, in some cases, 
EPA deems it more costly than beneficial, the EPA may not 
substitute its policy for that of Congress.  



 
III. CONCLUSION 



 
For the foregoing reasons, we vacate and remand to the 



agency for further consideration the portions of the EPA’s 
rule addressing SILs, except for the parts of its rule codifying 
PM2.5 SILs in 40 C.F.R. § 51.165(b)(2).  We grant the Sierra 
Club’s petition as to the parts of the EPA’s rule establishing a 
PM2.5 SMC, and vacate them because these parts of the rule 
exceed the EPA’s statutory authority.  See 42 U.S.C. 
§ 7607(d)(9)(3). 



 
So ordered. 
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From: Max Hueftle
To: Comment-SIP.SO2.NO2.Lead
Cc: HOUGH Merlyn; Robbye Lanier
Subject: SIP SO2 NO2 and Pb RM Comment from LRAPA
Date: Wednesday, August 14, 2013 9:21:14 AM


To Whom it May Concern:
 
LRAPA believes it would be beneficial for EPA, DEQ and LRAPA if DEQ were to include the following
authority by reference for the provisions of this rulemaking:


Subject to the requirements in this division and ORS 468A.100 through 468A.180, the Lane Regional Air
Protection Agency is designated by the Environmental Quality Commission as the Agency to implement this
division within its area of jurisdiction. The requirements and procedures contained in this division must be used
by the Regional Agency to implement this division unless the Regional Agency adopts superseding rules that are
at least as restrictive as this division.


The two areas of suggested revision are:
 


1.       LRAPA suggests the above or similar provision be added as a new section to division 202
(e.g., OAR 340-202-0020). 


2.       For purposes of the division 200 changes, the above provision could replace the existing
language in OAR 340-200-0010(3), or added specifically to the OAR 340-200-0020 Table 1;
LRAPA prefers the former.


 
These suggested revisions would allow LRAPA to adopt  these changes verbatim at the LRAPA board
level and potentially eliminate the need for the EQC to adopt a similar LRAPA rulemaking for EPA
approval.  Thank you for your consideration of this matter. 
 
Sincerely,
 
Max Hueftle
 
 
Max Hueftle, P.E.
Permit Section Manager
Lane Regional Air Protection Agency
541-736-1056, x. 231
e-mail: max@lrapa.org
www.lrapa.org
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