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Draft Proposed revisions to “Background Pollutant Allowance” Rule


Below are draft revisions to the “background pollutant allowance” rule in response to comments and discussion with the RWG.  DEQ will also seek comment on these revisions from EPA and will work with EPA to word the provision such that it qualifies as a water quality standard.  It is DEQ’s intent that this is a standards provision that would be approved by EPA in order to provide the regulatory certainty that it can be implemented in permits. 

Revised DEQ recommendation

1. The provision would only applyies only to human health criteria.
2. The criterion is exceeded or nearly exceeded (within 3%) in the receiving water body upstream of the discharge.
3. The facility does not increase the mass load of the pollutant in the receiving water.  The mass load of the pollutant in the facility’s discharge must be equal to or less thandoes not exceed the mass load taken into the faciltiy from the receiving water.  In other words, regardless of where the facility obtains it source water, the mass load of the pollutant discharged into the stream may not exceed the mass load of the pollutant taken in from the receiving water body so that there is no increase in the mass of the pollutant in the receiving water.
4. The calculated increase in concentration below the discharge point as compared to the upstream ambient concentration is not greater than:
a. 3% calculated using 100% of the harmonic mean flow of the receiving stream for carcinogenic pollutants and the 30Q5 flow of the receiving stream for non-carcinogens; or
b. 3% for the Willamette and Columbia Rivers calculated using 25% of the dilution flows specified in (4) (a).
5. All aquatic life criteria and technology based effluent limits must be met.
6. There is no technologically and economically feasible means to further reduce the pollutant concentration in the discharge. 

Proposed rule language
OAR 340-041-0033 (3).  An increase of 3% or less increase in the background pollutant concentration of a water body that approaches or exceeds an applicable human health criterion  does not result in a significant change in human health protectionbased on a fish consumption rate of 175 grams/day for that same pollutant,  and may be is allowed if all the definitions and conditions listed in this rule section [OAR 340-041-0033(3) (a) through (ge)] are mettrue.  This limited incremental increase in the background pollutant concentration will not further impair the beneficial uses of Oregon waters or result in a significant added human health risk.
a) For the purpose of this section, “background pollutant concentration” means the ambient water body concentration immediately upstream of the discharge, regardless of whether those pollutants are natural or result from upstream human activity.
b) For the purpose of this section, “approaches or exceeds an applicable human health criterion” means that the pollutant concentration is equal to or greater than the applicable numeric criterion or would equal or exceed the criterion if it were increased by 3%.
c) The increase is caused by the existing discharge of a permitted facility.
d) The mass of the pollutant in the discharge does not exceed the mass that is attributable to the pollutant in the facility's intake water from the receiving water body and therefore, does not increase the mass load of the pollutant in the receiving water body.
e) The 3% increase above the background pollutant concentration is calculated:
(i) For the Willamette and Columbia Rivers, using 25% of the:
i.  harmonic mean flow of the water body for pollutants that are carcinogens, or
ii. 30Q5 flow of the water body for pollutants that are non-carcinogens.
(ii) For all other waters, using 100% of the:
i. harmonic mean flow of the water body for pollutants that are carcinogens, or
ii. 30Q5 flow of the water body for pollutants that are non-carcinogens.
f) The discharge complies with all applicable technology-based effluent limits, other applicable water quality standards, and the provisions of any applicable total maximum daily load.
g) No other technologically and economically feasible means that would not have significant adverse environmental consequences are available to reduce the pollutant concentration in the discharge. to the applicable water quality criterion.
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