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[bookmark: _Toc293991452]Executive Summary

On December 21, 2010, DEQ opened the comment period for the revised Water Quality Standards for Human Health Toxic Pollutants and Water Quality Standards Implementation Policies. The 90-day public comment period closed March 21, 2011. DEQ held nine hearings across Oregon. Two hundred seventy-nine people attended the hearings held in Bend, Eugene, Medford, Coos Bay, Ontario, Pendleton, Portland and Salem. Ninety-seven people provided oral testimony.

Members of the public were encouraged to submit comments via oral testimony or in writing. DEQ received comments from 1,072 commenters representing Oregon’s industry, municipalities, farmers, ranchers, foresters, small business owners, tribal members and tribal nations, environmental groups, sportfishers, scientists, state legislators, and members of the general public. The United States Environmental Protection Agency and other natural resource and human health agencies from Oregon and other states also provided comment. Of the over one thousand people who submitted comments and oral testimony, more than 800 people submitted form letters or variations of similar comments or letters. 

Some commenters wrote to express broad opposition to the rulemaking, while others wrote to state their broad support. Many individuals submitted detailed comments regarding specific elements of the proposed rules, such as the fish consumption rate, proposed implementation tools and DEQ’s statutory authority regarding nonpoint sources. Many commenters vigorously expressed their opinion.

This response to comments document is organized by topical areas, beginning with comments received regarding data and information used for the proposed human health criteria revisions in Topic 1. Comments on the proposed NPDES permit implementation tools (intake credits, background pollutant allowances and variances, respectively) are addressed next in Topics 2 through 4, followed by general comments regarding implementation of the proposed human health criteria and use of the permitting tools in NPDES permits in Topic 5. Topic 6 includes comments and responses regarding revisions to the water quality standards and the total maximum daily load regulations related to nonpoint sources. General comments regarding these proposed nonpoint source revisions are addressed in Topic 7. Finally, Topic 8 includes general comments received about the entire rulemaking package, including comments on DEQ’s fiscal and economic impact assessment, implementation of the proposed rules, DEQ’s rulemaking process, and issues not addressed by this rulemaking. Appendix 1 includes an index of commenters.

For each topic, specific comments regarding subsections of the proposed rule are listed first, and general comments are addressed at the end. DEQ aimed to summarize all comments received, and in some instances directly quoted comments to ensure DEQ accurately captured the comment on a given topic. 

[bookmark: _Toc291245032][bookmark: _Toc293991453]Topic 1:  Criteria Revisions

The following comments and responses relate to data and information used to calculate the proposed human health water quality criteria. Human health criteria are calculated using data on toxicity, fish and water intake, bioaccumulation and risk level.   

[bookmark: _Toc291245033][bookmark: _Toc293991454]1.1 Fish Consumption Rate

[bookmark: _Toc293991455]DEQ should have considered different or additional factors in setting the fish consumption rate

The fish consumption rate should be based on consumption data from all Oregonians, not just tribal populations.
Several commenters expressed opposition to a fish consumption rate of 175 grams per day, asserting that it only considers tribal populations and does not apply to Oregon’s entire population. (0007 - Walter Reim;  0015 - Don Ellsworth; 0028 – Judy Kirby; 0120 – E. Martin Kerns; 0124 – Alfred J. Hansen; 0110 – Baker County Republican Central Committee)

“The fish consumption rate (175 grams per day or approximately 23 8-ounce fish meals per month) used to determine human health criteria is not an appropriate rate. The survey techniques to generate this estimate involved a very small sample of the population in Oregon and the amounts reported by those surveyed were based on anecdotal estimates.  Farmers and ranchers have indicated that we need a scientifically based research project that documents consumption of toxics through fish consumption.”  (0087 – Oregon Department of Agriculture; 0119 – Doug Krahmer)

“Revising Human Health Water Quality Standards for Toxic Pollutants sounds great in the beginning but when we are setting standards for a certain ethnic group, then we are setting ourselves up for continued changes based on a few, not the majority of Oregonians.” (0062 – Malheur County Soil and Water Conservation District board members, 3 commenters)

DEQ Response:    Several commenters raised concerns regarding the fish consumption rate used to calculate the proposed human health criteria based on the studies DEQ relied upon, the populations surveyed in the studies and the sample size of those surveyed. DEQ continues to conclude that the surveys provide useful data and information upon which to base the fish consumption rate. With regard to the populations surveyed in the studies and the suggestion that DEQ should have based the fish consumption rate on a detailed survey of all Oregonians. DEQ acknowledges that having statewide data regarding fish consumption would be desirable to further inform its discussions and decision-making.  DEQ evaluated whether it could obtain such data after its 2004 revision of Oregon’s toxics criteria and found that it would be very expensive to conduct a statewide consumption survey in a scientifically sound manner.  DEQ was unable to obtain the necessary funds for such a study. In the absence of such data, DEQ sought the input of public health experts to help identify relevant and useful fish consumption studies for use in Oregon. Such studies routine rely on individuals’ recall of what they have eaten, and the studies relied upon by DEQ were all scientifically peer-reviewed, which included a review of the study design, as well as the analysis of results.

With regard to the applicability of the fish consumption rate to Oregonians. DEQ notes that the water quality standards are intended to maintain and restore sufficient water quality to allow people to eat fish from Oregon waters without risk of adverse health effects. The proposed water quality criteria will protect the majority of Oregonians, including susceptible populations. DEQ concluded that Oregon’s standards should be established to protect the health of people who eat fish on a regular basis rather than using a per capita rate for the general Oregon or U.S. population, which includes people who eat fish rarely or not at all.  This decision was based on input from public workshops and the stakeholder workgroup, recommendations from the Human Health Focus group, DEQ goals to protect beneficial uses and consider environmental justice and policy direction from the EQC.

No changes were made to the proposed rules in response to these comments.

Using the 95 Percentile From the CRITFC Study
One commenter stated that DEQ needs to balance cost with the necessity. The 90th percentile from the fish consumption survey of the Umatilla, Nez Perce, Yakima, and Warm Springs (Technical report 94-3, 1994) seems more than adequate.  In this survey 90% of respondents ate less than 97.0 g per day of fish, 95% ate less than 170 grams per day.  The commenter said, “Everyone wants clean water and safe food but why do we have to go so far overboard?”  (0023 - Kathy Ward)

“The survey of regional tribal diet that was conducted as part of EPA’s fish contaminant study (1998) results indicate that the average daily fish consumption for adults (63.2 g/day) of CRITFC’s member tribes was much higher than the national average for adults (6.5 g/day). Based on this information, how did we get to 175g/day?” (0148 – Crooked River Watershed Council)

“This amounts to setting a standard to protect 10% of 2% of fish consumers in Oregon’s population based on a study done 17 years ago by the very population that is demanding such preferential consideration in relation to the other citizens of Oregon.” (0149 – Water Environment Services)

DEQ Response:    DEQ evaluated a number of options in selecting the fish consumption rate. In evaluating options, DEQ sought to select a value that protects the majority of tribal and other frequent fish consumers, including susceptible populations, and is consistent with EPA’s direction on the use of data from fish intake surveys. EPA’s directs states to use results from fish intake surveys of local watersheds within the state’s jurisdiction to establish fish intake rates that are representative of the defined populations being addressed for the particular waterbody and, where those are not available, to use existing fish intake surveys that reflect similar geography and population groups (e.g., from a neighboring state or tribe or a similar watershed type).  DEQ also sought to ensure that the rate it selected would protect the majority of fish consumers in Oregon; the Human Health Focus Group recommended using either the 90th or 95th percentile to achieve this objective consistent with accepted risk assessment practices that use the 90th percentile.  DEQ’s rate of 175 g/d used to develop the proposed human health criteria represents approximately the 95th percentile value from the CRITFC study of Columbia River basin tribes and is within the range of the 90th to 95th percentiles of the other relevant studies.  (See also the responses to comments on the fish consumption studies in this section.)

No changes were made to the proposed rules in response to these comments.

The CRITFC study identified a decreasing trend in fish consumption, which DEQ did not take into account.
A few commenters questioned the scientific validity of 175 g/day and suggested that the fish consumption rate should be recalculated based on current data.  

“The 1994 CRITFC study found that 68.5 percent of the survey respondents actually responded that their fish consumption had been decreasing by 2.38 meals per week. That's significant. Yet we're taking numbers directly from that study without correlating any of the fact that they actually saw decreases in the consumption, and was reported in the study. I believe you owe it to the citizens of Oregon, if you're going to promulgate rules based upon a fish consumption, that you use current data, which means you should put out a new survey, and develop new fish consumption rates on today's consumption, not on twenty years ago what it was. That didn't consider the fact that fish consumption rates were actually decreasing.” (0190 - Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

“The 1994 CRITFC survey also demonstrates that the fish consumption pattern of 65% of the respondents had declined over the previous twenty years.” (0149 – Water Environment Services)

DEQ Response:   DEQ does not agree that it can account for trends with the limited data available.  The CRITFC report was one of several studies DEQ evaluated, and it states that that 69% of respondents eat less fish than they did 20 years ago and 26 % have increased their consumption over that time period (1994, p. 65).  The reasons stated for the decreased consumption varied, but more than 60% of respondents indicated that it was due to a decrease in fish availability and more restricted fishing seasons.  DEQ also received input from the public health experts that were members of the Human Health Focus Group  and from the public during the public workshops that consumption is suppressed from what some people would otherwise eat due to reduced fish populations or fear of contamination.  In addition, DEQ received input during the public workshops that fish consumption may be increasing due to increased public awareness of the health benefits of eating fish.

No changes were made to the proposed rules in response to these comments.

Oregon waters cannot produce 175 grams per day for each Oregonian
“We do not believe that Oregon Fishers can produce the amount of fish to support the new consumption rate. The new rule states that the population of Oregon (3.826 million) consumes 8oz. of fish 23 times a month or 44 million pounds of fish a month. ” (0058 – City of La Grande WWTP)

DEQ Response:   The fish consumption rate is established to protect the majority of fish consumers in Oregon.  Water quality standards establish goals for waterbodies to ensure a specified level of protection to protect the majority of the population from potential adverse effects. Setting water quality standards does not create a requirement or expectation for people to change what they eat or how much they eat. As such, DEQ does not suggest that every person in Oregon eats fish at this rate.  The policy goal is to provide sufficient water quality such that those who do eat up to the level used as the fish consumption rate may do so without risk of adverse health effects from human caused pollution.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc291245035][bookmark: _Toc293991456]Studies used to determine fish consumption

The fish consumption rate of 175 grams per day is based on solid data.
Many commenters stated that there is an overwhelming weight of evidence demonstrating that many Oregonians, particularly tribal members, eat significantly more fish than the current toxics standards assume; and that studies on fish consumption in Oregon support a fish consumption rate of 175 grams per day rate, which protects the majority of fish consumers.  (0044 – Columbia Riverkeeper form letter  , 153 commenters; 0060 – Oregon Toxics Alliance form letters, 3 commenters; 0071 – Columbia Riverkeeper,  Sierra Club (Oregon Chapter), Rogue Riverkeeper, the Northwest Environmental Defense Center, and the Center for Environmental Law & Policy; 0083 – U.S Environmental Protection Agency, Region 10; 0131 – Carla and Fred Herver)

“The scientific foundation for the increased fish consumption rate is solid and substantial, backed by rigorous assessment and analysis. It was the subject of extensive discussion and debate, in a two-year, open public process.” (0085 – Confederated Tribes of the Umatilla Indian Reservation)

“The proposed 175 grams per day fish consumption rate is based in part on a comprehensive study of the ceremonial and subsistence consumption habits of Native Americans who reside in, catch and consume fish within the Columbia River Basin. The results of the study prove that the consumption of twenty-three 8-oz servings of fish meals per month is a realistic value that represents the fish consumption habits of our people.” (0132 – Letters from members of Tribal Nations, 198 commenters) Other commenters made similar statements. (0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearings, 66 commenters)

“The 175 grams per day fish consumption rate is based in part on a comprehensive survey of the ceremonial and subsistence consumption habits on the Warm Springs Reservation along with that of other members of the Columbia River Tribes.” (0193 – Confederated Tribes of the Warm Springs Reservation of Oregon)

DEQ Response:   DEQ acknowledges the large number of comments received in support of using a fish consumption rate of 175 grams per day to revise Oregon’s human health water quality criteria for toxic pollutants.  DEQ believes it used the best information available and sound policy choices to derive this consumption rate.  This rate will protect 90 to 95% of Oregonians who regularly consume fish and shellfish.

No changes were made to the proposed rules in response to these comments.

The studies used are the most definitive on fish consumption in the Pacific Northwest
“Assertions have been made that the Fish Consumption Survey is “old” or somehow outdated, yet it remains the most definitive examination of the subject. Furthermore, subsequent studies of other tribes and communities have only supplemented and corroborated its findings.” (0085 – Confederated Tribes of the Umatilla Indian Reservation)

“Other surveys reviewed by DEQ’s Human Health Focus Group in their June 2008 report corroborate CRITFC’s findings and demonstrate that Asian and Pacific Islanders and Eastern European communities also consume fish at levels similar to CRITFC’s tribes.  Based on the survey’s measure of tribal fish consumption, the human health toxics criteria of 175 grams per day would provide a firm, diet-based rational for managing contaminants to levels deemed safe for 95 percent of the tribal members at their current consumption rates.” (0143 – Columbia River Inter-tribal Fish Commission)

“The DEQ Human Health Focus Group Report (June 2008) also recognized that EPA’s fish consumption rate (USEPA, 2002 Estimated Per Capita Fish Consumption in the United States, EPA-821-C-02-003) of 17.5 grams per day was determined on a per-capita basis for the entire U.S. population.  When averaging non-consumers with fish consumers, the resulting rate represents the averages across the entire population, not the rate for people who eat fish. When non-consumers are not considered in the calculation of a national average, the mean fish consumption rate of U.S. fish consumers is 127 grams per day, or 8 pounds per month. To compare, the average meat consumption rate in the U.S. is 23 pounds per month according to a 2004 United Nations survey. These data indicate that a fish consumption rate of 175 grams per day or 12 pounds per month is a reasonable value that is consistent with fish and meat consumption habits of the general population.” (0143 – Columbia River Inter-tribal Fish Commission)

“DEQ's human health focus group… was composed of Pacific Northwest scientists with expertise in toxicology, risk assessment, public health, bio-statistics and epidemiology. The survey is an accurate representation of the fish consumption habits of tribal people.” (0143- Diane Barton, CRITFC, oral testimony at Coos Bay hearing)

DEQ Response:  DEQ acknowledges the above comments supporting the use of the identified studies.  DEQ agrees that additional data would be desirable, but sought to use the best studies available at this time.  

DEQ notes that none of the five studies relied on to select a fish consumption rate surveyed an eastern European population.  While one of the nine studies reviewed included interviews of eastern European anglers, it did not provide adequate information to quantify the amount of fish consumed by that population.

No changes were made to the proposed rules in response to these comments.

Concern regarding studies and process DEQ used to select the fish consumption rate.
A few commenters noted that the CRITFC study used, in part, to determine the fish consumption rate is 15/20 years old.  (0023 - Kathy Ward; 0120 - E. Martin Kerns)

“When planning such significant regulations, the amounts of fish and shellfish I feel should have been weighed and recorded for at least several months including when salmon is migrating and when salmon are not migrating and an average should have been determined to calculate the yearly exposure of fish intake to these people… The six person committee told the Columbia River Tribe when responding to this survey to include what was eaten fresh, from restaurants and from stores. As fish and shellfish from restaurants and stores can be from many sources, this amount should have been excluded. To include intake from these two sources invalidates the total amounts said to be consumed.” (0028 – Judith Kirby) 

“In my opinion, to call these reports scientifically sound is pathetic at best, criminally negligent at worst. This is the sound science that EPA and DEQ is citing to justify shutting down Oregon's economy?” (0062 - Oregon Senator Doug Whitsett, District 28, oral testimony at Salem hearing) 

 “DEQ stated in written format to a legislative hearing that:
1. “‘They were not aware of any studies that quantify the fish consumption of all Oregonians;
2. “‘They were not aware of any studies documenting the harm to human beings related to toxins consumed through a fish-oriented diet;
3.  “‘They relied on a Human Health Focus Group to recommend relying on 5 studies – four of which were conducted in the Pacific Northwest and one national study’;
4. “All of the 5 reports relied upon for the 175 g/day consumption recommendation, were full of disclaimer language, and one was only a review of literature.
5. Furthermore, based on information available, the NRAC questions the veracity of the survey methodologies, which likely skewed results and inflated consumption levels in relation to the total population.” (0135 – Baker County Natural Resources Advisory Committee)

“Before rules are made, ODEQ has a responsibility to know the actual population distribution of fish consumption levels, and the frequency distribution of bio-concentration factors corresponding to consumption, and the distribution factor of the arsenic coming from fresh water fish. So the rules would be made based on science, rather than wild guesses.” (0157 – Clinton Shock, oral testimony at Ontario hearing)

One commenter provided detailed oral testimony regarding the studies used. The following is a summary of the testimony.

· Regarding the 2002 EPA fish consumption rate study: limitations include the individual food consumption data were collected for only two days, which does not depict usual intake. "Low income individuals are oversampled to ensure their representation in the survey." 
· Regarding the Human Health Focus Group Report Oregon Fish and shellfish Consumption Rate Project, June 2008:  There is no reference to any new data being collected on Oregonians specifically. The discussion and conclusions presented in this report were generated on one year, May 2007-2008, a relatively short time, considering the scope of the questions addressed.
· Regarding A Fish Consumption Survey of Columbia River Basin Tribes (the Umatilla, Nez Perce, Yakima, and Warm Springs). “No consumption of any shellfish or open ocean fin fish was reported. Since these questions were not asked in the interview, it is not clear how this may affect the fish consumption rates reported by the Columbia River Tribes. The survey interviewers noted that the individuals had difficulties reporting the quantity of fish they had consumed. Overall, there was not sufficient information to calculate reliable fish consumption estimates.” 
· Regarding A Fish Consumption Survey of the Tulalip and Squaxin Island Tribes of the Puget Sound Region: “Under the section "Relevance" in the Human Health Focus Group report, the tribe's survey is regarded as relevant to Oregon fish consuming populations, although some of the fish and shellfish they consumed may not be found in Oregon waters.” 
· Regarding A Fish Consumption Survey of the Suquamish Indian Tribe of the Port Madison Indian Reservation, Puget Sound Region:  "The Suquamish staff chose to include high consumption rates because they were familiar with the individuals eating those large quantities, and that the consumption rate reported were likely to reflect real consumption. With no adjustments made for the high consumption rates, it was noted that the reported means may be highly influenced by the consumption of just a few individuals." 
· Regarding the Lake Whatcom Residential and Angler Fish Consumption Survey:  “The fish consumption rates from this survey were not useful because of inconsistencies of how the interviewee reported their fish consumption. The four week recall diet limited the ability the ability to fully quantify fish consumption due to the low number of people that consumed fish during that period. (0190 - Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

“The [fish consumption] rate is suspect; there was a lot of picking and choosing.  Of all the studies, the 1994 CRITFC study was the one that they really heavily relied upon. This is a 20 year old study. The average consumption was 58.7 grams per day; 90 percent of consumers in that study were within 97.2 grams per day.  The [human health] focus group [noted that] statistical outliers were thrown out of the study and then should be compensated for.  Within true studies there are statistical outliers. They are thrown out, generally because they are outliers, because the data or something looks suspect, and that often the survey respondent didn't understand the question, or something. There is a reason why those are thrown out, that we made your committee, your human health committee that was setting the standard, chose it - took it upon themselves to make up for that consumption, to calculate for that. They're picking and choosing what they wanted to do.” (0190 - Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

Another commenter requested that DEQ reopen the process of establishing a fish consumption rate.

“Oregon Cattleman’s Association recommends that the Environmental Quality Commission instructs DEQ to reopen this process to more than the previous seven workshops, with inclusion of the Diversified Resource organizations, and tell the Federal Environmental Protection Agency that Oregon is working toward a logical common sense standard that will adequately address human health concerns.” (0089 – Oregon Cattlemen’s Association)

DEQ Response:  Some commenters questioned the scientific validity of the studies DEQ considered in selecting the fish consumption rate. During the fish consumption rate review (2006-2008), DEQ convened a panel of public health experts and toxicologists, termed the Human Health Focus Group, to review the available studies and advise DEQ about which studies were of sufficient quality and relevance to inform the selection of a consumption rate for Oregon. The Human Health Focus Group evaluated a number of studies, identified nine for in depth review and recommended that DEQ rely primarily on five studies because they were conducted in a scientifically reliable manner and provided quantified consumption data. The Human Health Focus Group report is available on DEQ’s website at http://www.deq.state.or.us/wq/standards/docs/toxics/HHFGFinalReportJune2008.pdf).

Several commenters suggest that DEQ should have sought out better study designs; commenters also identify limitations of the studies relied upon by DEQ. DEQ notes that it is rare that scientific studies do not contain some limitations; DEQ recognizes this and for that reason, convened the Human Health Focus Group to evaluate the available studies and to identified those studies that were not relevant based on their study design, evaluation of data, or other limitations. The group’s assessment is contained in their report.  With this information in hand, Oregon selected a fish consumption rate based on the best data available with knowledge of those limitations.  

Some commenters highlighted concerns regarding the age of the data and studies, particularly, the Columbia River Inter-Tribal Fisheries Commission (CRITFC, 1994) study. The five studies were published between 1994 and 2006.  The efforts leading to this proposed rulemaking began in 2006.  Although the CRTIFC survey was conducted in 1991 – 1992, it is still considered relevant because it represents consumers who regularly eat fish and shellfish and because DEQ does not have sufficient data indicating that consumption patterns of the population surveyed have changed since that time.  DEQ received input during the public workshops that fish consumption may be higher today due to increased public awareness of the health benefits of eating fish and that consumption at the time of the survey was suppressed.  DEQ must rely on the best data available. 

Some commenters note that the national and Asian and Pacific Islander studies included fish purchased rather than harvested by the consumer. While some of the purchased fish may have been harvested locally, much of it, particularly in the case of the national study, is not local. The 90th percentile values for the national and Asian and Pacific Islander studies are 199 and 236 grams per day, respectively; the 95th percentile values are 278 and 306 grams per day. DEQ considered the data in these studies in terms of supporting the conclusion that there are groups of people eat large amounts of fish, however, DEQ did not select these values for the recommended consumption rate.  

Some commenters suggest taking more time to gather more information before proceeding with establishing a new fish consumption rate.. The DEQ believes that the work completed to date to review the fish consumption rate of relevant regional and local studies provides sufficient information to move forward with a new fish consumption rate at this time.  In light of EPA’s formal disapproval in June 2010 of the criteria Oregon adopted in 2004 based on 17.5 grams per day, and federal requirements for EPA to now promulgate criteria for the state, it is imperative that Oregon set a rate and establish new human health toxic criteria in the very near future.  Should additional data on fish consumption become available, DEQ will evaluate whether the data warrants revisions to the water quality standards in a future standards review.

DEQ notes that one commenter raised concerns regarding the Lake Whatcom study.  This was not one of the five studies DEQ relied on to select a fish consumption rate. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc291245036][bookmark: _Toc293991457]Use of salmon and marine species in the fish consumption rate 

Salmon and marine fish should not be included in the consumption rate.
Several commenters stated that salmon and marine fish should not be included in the fish consumption rate, as salmon spend the majority of their life cycle in the ocean where Oregon water quality standards do not apply.  (0028 – Judith Kirby; 0042 – Baker County Board of Commissioners; 0062 – Malheur Soil and Water Conservation District, 3 commenters 0079 – Oregon Water Quality Standards Group; 0110 – Baker County Republican Central Committee; 0116 – Burnt River Irrigation District; 0124 – Alfred J. Hansen; 0160 – Chuck Lang)  

“The survey also demonstrates that the majority of the fish consumed by the respondents are salmon (90%) and trout (70%).  In relation to this, another reference, EPA’s Columbia River Basin Fish Contaminant Survey, 1996-1998, rainbow trout and salmon contained the lowest concentration of pesticides.  Sturgeon, consumed by 25% of the respondents had the highest concentration of pesticides, and the standards were based in large part on Sturgeon consumption.  Again, the proposed standards are based on factors that barely relate to each other.” (0149 – Water Environment Services)

 “The current proposed rules confound [pollutants] for marine fish with [pollutants] from fresh water fish. The marine … fish consumption is best dealt with with a fish advisory consumption... the people for their traditions are going to continue to eat -  consume the fish, be they salmon, with most of their [pollutants] coming from the ocean, or be it tuna, or shellfish, or whatever, they're not going to be affected by Oregon's rules.” (0157 – Clinton Shock, oral testimony at Ontario hearing)

“The human health focus group minutes of May 21st, 2007 indicate that EPA informed [DEQ] that marine species were not directly calculated in the fish consumption rate and that there was a factor that was used to calculate those numbers because the majority of the bio-accumulated toxins in the fish are accumulated from the ocean. There is a significant body of study, which EPA has recognized, and Alaska has used significantly, that actually identifies that almost all of the methyl mercury accumulated in Pacific salmon comes at their life stage within the ocean. Yet we're going to set water quality standards for fresh water based upon toxins that are gotten from the ocean and will have no effect on fifty percent of the diet that we're basing this upon. There will be no human health effect. Most of that has been documented from both India and China as pollutants out in the ocean. Yet the focus group clearly stated in the 2008 report that Pacific salmon were to be directly calculated as consumption. They refuted that they should be considered as marine species, even though there are a number of studies, like I said, that refute that. They should have most likely considered them marine. The fish consumption rate should be recalculated before you adopt it, with Pacific salmon being considered a marine species. This will have significant effect on the 175 grams per day.” (0190- Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

 “Most of the fish you people eat here don't come from these waters; they come from someplace else. Most of them spend most of their time other places, not in these waters. Yes, it's important that the waters we have here are clear of mercury, because that's the ag trade, that's the smolt trade, very, very important. But it's accumulatory, and you can go out - I've done it, my degree's in marine biology - you can go out and take samples of algae out in the Alaska area, or here, it doesn't make any difference. What do you find in the algae? You'll find chromium in some of 'em, not many, but a lot of mercury. So these fish are eating fish that are eating the algae that's there.” (0203 – Tom Forgatsch, Coos County Soil and Water Conservation District, oral testimony at Coos Bay hearing)

DEQ Response:  DEQ evaluated several options regarding which species to consider in the selection of the fish consumption rate.  Water quality standards apply to fresh, estuarine and near coastal waters, and human activity may impact all of these waters. People generally eat a mixture of fish and shellfish from these environments. Marine species from off shore ocean waters are also a large part of the seafood diet for many people, but pollutant concentrations in the ocean are not likely to be influenced by Oregon water quality standards.  DEQ sought to select a fish consumption rate that reflected these considerations, among others. 

Anadromous fish, such as salmon, add to the complexity of this determination because they spend part of their life cycle in freshwater and estuaries and then spend a large portion of their life in ocean waters, where much of their growth occurs, and the data are uncertain regarding how much toxic pollutant accumulation occurs in these different environments. EPA considered Pacific salmon a marine fish but acknowledges that states could make a different choice due to the importance of salmon in the Northwest.  DEQ and the Human Health Focus Group recommended that salmon be included in the fish consumption rate for several reasons, including: 
· salmon are a large portion of the locally caught fish diet, 
· the cultural significance of salmon, particularly for the tribes, 
· salmon spend a portion of their lifecycle in Oregon’s fresh and coastal waters,
· uncertainty about how much toxics accumulation occurs in salmon in fresh vs. estuarine vs. marine waters, and
· pollutants may be carried by rivers to estuaries and important near coastal waters.

One commenter asserted that contamination in salmon has been documented as coming from both India and China as pollutants out in the ocean. DEQ is unaware of any such documentation, and the commenter did not provide a citation for such a conclusion. 

In reaching this conclusion DEQ evaluated an alternative approach that did not include salmon in the fish consumption rate, but instead, accounted for potential exposure to pollutants in anadromous and marine species through a “relative source contribution” (RSC) factor.  The RSC is used in the equation for calculating criteria for pollutants that are not cancer-causing, but have other health effects. These criteria are based on a total dose from all sources of exposure, including drinking water, freshwater fish, marine fish and air and dermal exposures.  If a state bases their water quality criteria on exposure only from drinking water and eating fish from fresh water, they may use the RSC factor as described in EPA guidance to estimate other exposure routes and adjust the criteria that apply to fresh and estuarine waters accordingly.  However, to date only 15 RSC values have been derived out of 47 non-carcinogen pollutants.  Where RSC values have not been derived, EPA recommends assuming that the freshwater fish and water ingestion accounts for 20% of a person’s total exposure as a default in the absence of data, and that 80% of their exposure is from other sources (marine fish, inhalation, absorption through the skin). This result is criteria that are significantly more conservative.

The Human Health Focus Group recommended that DEQ include salmon and near coastal marine fish in the consumption rate rather than using the RSC, concluding that using the 20% default value has greater uncertainty and is less scientifically based than including the salmon and marine fish in the consumption rate.  DEQ accepted this recommendation and proposed a consumption rate that accounts for the consumption of salmon by some groups of people and also includes the consumption of marine species by others.  DEQ did not use the highest values from studies that included large amounts of marine fish.  

DEQ acknowledges that because the 20% default RSC would apply to only 32 pollutants, including salmon/marine fish in the consumption rate, which is used to derive all the human health criteria, as an alternative to the RSC is a conservative choice for the remainder of the pollutants.  

One commenter notes that salmon are less likely to bioconcentrate pesticides than other fish species. DEQ acknowledges that rates at which pollutants concentrate in species differ by both the species and the pollutant. These differences are due to how species metabolize pollutants and the pollutant’s chemical properties, among other factors. The equations used by both EPA and Oregon to calculate the human health criteria use pollutant-specific variables other than the fish consumption rate to account for these differences.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc291245034]Support for including salmon in the fish consumption rate
“CRITFC’s fish consumption survey provides a reasonable estimate of the fish consumption rates and patterns of tribal peoples who are members of the four tribes and reside in, and consume fish from the Columbia River Basin. This survey reports that 97 percent of the people interviewed eat fish and 88 percent of the fish that is consumed by tribal members originates in the Columbia River Basin. This is significant because all of these fish are affected by the quality of Oregon waters for all or part of their lifecycle. Based on the survey’s measure of tribal fish consumption, the human health toxics criteria of 175 grams per day would provide a firm, diet-based rational for managing contaminants to levels deemed safe for 95 percent of the tribal members at their current consumption rates.” (0143 – Columbia River Inter-tribal Fish Commission)

DEQ Response: DEQ acknowledges the comment supporting consideration of salmon in the fish consumption rate. As described in the preceding response, DEQ agrees with this approach.

[bookmark: _Toc293991458]Geographic considerations 

The fish consumption rate does not reflect all regions in Oregon
Several commenters suggested developing water quality standards for specific geographic locations. (0007 - Walter Reim, and commenters quoted below)

“As usual, we in Eastern Oregon are being required to follow statistics from the western half of the state. I find your fish consumption rates biased… In our area of the state, you should be using onion and beef consumption rates…This is a prime example of that one standard does not fit all, especially when Ontario gets water from Idaho that does not have to meet these requirements. And the Snake River flows from Idaho to Ontario through Oregon, yet all the other rivers in Oregon are already in Oregon when they get to the other side of the state. So they will have other cities following rules that make the water better by the time they get further downstream. I encourage DEQ to create rules that are area specific, and can help everyone in the State of Oregon for a greener state.” (0034 – Joe Dominick, mayor of Ontario, oral testimony at Ontario hearing)

 “The fish consumption rate (175 grams per day or approximately 23 8-ounce fish meals per month) used to determine human health criteria were drawn from the main stem of the Columbia and Willamette rivers. Information drawn from these areas is not applicable to other major rivers in the state or to many of the streams that feed the Columbia and Willamette main stems.  Fish consumption rates (FCR) and the industrial toxics of concern are much lower when you leave the main stem Columbia and Willamette Rivers. Based on the original recommendation by ODEQ's Technical Advisory Committee (TAC), a tiered approach to the FCR, taking into account variable fish consumption across Oregon, should be developed which then would affect water quality standards for human health toxic pollutants.” (0087 – Oregon Department of Agriculture)

“We believe the water quality standard that is being proposed is too high to apply to all Oregon streams and water bodies in general. It should otherwise vary across the state to reflect the local needs and uses of a particular stream and water body. For example, the fish consumption rates would be different on streams that do not have the higher consumption numbers that may be found on the Columbia River.” (0136 – Marion Soil and Water Conservation District)

 “Given the natural characteristics of the Tualatin watershed and the river, its native fish species, and historical use, it is unlikely that fish from the river are being consumed at the fish consumption rate (FCR) of 175 g/day, and therefore it is uncertain how the proposed rules (and related revisions to water quality standards) will result in any meaningful reduction in toxics or improvement in protection of human health.” (0137 – Clean Water Services)

DEQ focused on data from a few regions (i.e. coastal areas, the Columbia and Willamette) but there has not been a lot of overall statewide work. (0161 – City of Medford, oral testimony at Medford hearing)

“[DEQ] put together a technical advisory committee and they recommended a tiered approach to the fish consumption level. Yet it was ignored, because it was too difficult, in the words of DEQ, to perform. This is no matter to be ignored. It would have significant effects throughout Oregon if you used a tiered approach to your fish consumption. Fish consumption is not the same throughout the State of Oregon.” (0190- Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

DEQ Response: Commenters raise several issues regarding the geographic applicability of the fish consumption rate used to calculate the proposed human health criteria. One commenter asserts that the studies only evaluate data from the mainstem Willamette and Columbia Rivers. This is inaccurate. The CRITFC study focused on the Columbia River basin, which includes the Columbia River and its tributaries. Other studies focused on different geographic areas, including coastal waters. DEQ did not exclude studies that included waters outside of Oregon, but rather sought to determine whether the areas and analysis of fish consumption rates in those areas would be expected to be similar to patterns within Oregon. As a result, DEQ did not do a waterbody-by-waterbody analysis and reach a conclusion that the fish consumption rate would represent the fish consumed from a waterbody as a sole source of fish. Rather, DEQ’s objective in setting standards would be that individuals who consume 175 grams of fish per day or less from any individual waterbody or a combination of waterbodies in Oregon would be protected from adverse health effects.

Some commenters suggest use of a geographically tiered consumption rate and refer to DEQ’s previous efforts in the development of its water quality standards in 2004 to pursue such an approach. During the 2004 toxic criteria development, DEQ and the Policy Advisory Committee discussed a possible three-tier approach to setting human health toxics criteria based on varying fish consumption rates.  Criteria based on different fish consumption rates could be assigned to particular waters the state based on the level of fish consumed from those waters:  low (17.5 g/day), moderate (142.4 g/day), or high (389 g/day).  This would generally mean that the lower reaches of streams would have the highest fish consumption rate, and therefore, the most stringent criteria.  A basin or regional approach presumes people only eat fish caught in basin or region where they live and that fish remain within those identified basins, which is often not the case.  In addition:
1. Nearly all of the major river basins in Oregon include usual and accustomed fishing areas for Oregon tribes; and
0. More stringent criteria would apply to lower reaches and main stems of river systems, but upstream contributions of the pollutants would still need to be accounted for and controlled, particularly for persistent pollutants.

DEQ did not adopt such an approach in 2004 given the complexity of the issues and the concerns stated above. For these reasons, the final proposed rule continues to use a single statewide consumption rate.  
No changes were made to the proposed rules in response to these comments.

The fish consumption rate should only consider Oregon, not Washington.
“Why does DEQ put neighboring state Washington’s fish in this equation?” (0062 – Malheur County Soil and Water Conservation District board members, 3 commenters)

“Why was the fish consumption of Puget Sound tribes used as a guideline to base fish consumption from Oregon streams?” (0116 – Burnt River Irrigation District)

DEQ Response: As described in the preceding response, DEQ did not exclude studies that included waters outside of Oregon, but rather sought to determine whether the areas and analysis of fish consumption rates would be expected to be similar to patterns within Oregon.

No changes were made to the proposed rules in response to these comments.

The fish consumption rate should be consistent in the region
“Even if all fish was correctly recorded and were only exposed to fresh water in the Columbia and its tributaries, it must be noted that the Columbia River drains water from seven states and British Columbia… I do think that the same rules should be implemented at the same time in all states.” (0028 – Judith Kirby)

“Why must Oregon impose significantly more stringent water quality standards than our neighboring states when much of our water either originates in those states or at least passes through them?” (0116 – Burnt River Irrigation District)

 “Since both the fish, and the waters that they are exposed to, are not confined to the governmental boundaries of the State of Oregon, it is appropriate to review the human health standards as part of a regional strategy that includes Oregon, Washington, and Idaho. Since Washington and Idaho currently have human health standards based on a much lower fish consumption rate and have no stated plans to adopt standards similar to those proposed by DEQ, the proposed rules cannot by themselves prevent fish contamination, but will put Oregon businesses and industries at an economic disadvantage compared to those in bordering states.” (0137 – Clean Water Services).  This comment was supported by others. (0149 – Water Environment Services)

DEQ Response:  Several commenters suggested that rules incorporating the fish consumption rate should occur in conjunction with neighboring states or as part of a regional strategy. DEQ acknowledges that Oregon has a shared responsibility with Washington and Idaho for the protection of the Columbia and Snake Rivers, as well as other waters. However, DEQ’s authority to establish water quality standards are limited to its jurisdictional waters.  DEQ must revise its water quality standards to incorporate a protective fish consumption rate to address EPA’s June 2010 disapproval of DEQ’s previous water quality standards that relied upon a fish consumption rate of 17.5 grams per day. DEQ agrees, in principle, that effective toxics reduction in shared waterbodies would be best accomplished by a coordinated effort by states with shared waterbodies, but such an effort is outside Oregon’s authority and the scope of this rulemaking.

The Washington Department of Ecology is preparing to address fish consumption rates through its sediment management standards, parts of which EPA considers to be water quality standards.  The Department of Ecology is developing a 5-year plan for water quality standards work based on triennial review scoping and public input conducted in fall 2010.  This plan will address adoption of human health-based water quality criteria. Idaho does not have plans to review their human health criteria in the near future.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991459]Proposals for alternate fish consumption rates

“The Baker County Board of Commissioners urges the Department of Environmental Quality to set the fish consumption rate at 87.5 grams/day.  This consumption figure would reflect a 5 times increase.” (0042 – Baker County Board of Commissioners)

DEQ Response:  DEQ appreciates the commenter’s proposal of an alternative value for DEQ’s consideration.  The commenter did not provide additional information regarding how it arrived at the proposed rate of 87.5 grams/day, therefore, DEQ is unable to offer further evaluation of the merits of the proposed alternative.
No changes were made to the proposed rules in response to this comment.

DEQ should not modify current fish consumption rate
Two commenters suggested that DEQ not modify the current fish consumption rate.

“I think that the DEQ should use the default level of 6.5 gr/day or 8 oz./week.  That seems like a much more realistic figure than the proposed figure of 175 g/day.” (0066 – Dave Pranger, Morrow County Weed Control Supervisor)

“We urge you to not adopt the proposed ‘Toxics rule’, but instead to match the EPA recommendation of 17.5 g/day of fish consumption.” (0135 – Baker County Natural Resources Advisory Committee)

DEQ Response:  DEQ does not agree that maintaining the fish consumption rate reflected in its current water quality standards is a viable option. In 2004, DEQ adopted revised human health criteria based on a fish consumption rate of 17.5 grams/day.  EPA disapproved these standards because they concluded that the rate of 17.5 g/d does not sufficiently protect Oregonians who consume fish.  If DEQ does not revise Oregon’s criteria based on a higher fish consumption rate, EPA will promulgate human health criteria for the State of Oregon.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc291245037][bookmark: _Toc293991460]Opposition to 175 grams per day fish consumption rate

Several commenters expressed general opposition to a fish consumption rate of 175 grams per day (g/day).  (0012 – Associated Oregon Industries; 0087 – Oregon Dept. of Agriculture; 0106 – CropLife; 0120 - Martin Kerns)

“And I'm sure that what I've heard from the presentations tonight, that trying to reach some standard that sounds as if it hasn't even had all the facts put into it, I don't know how you make new rules when you don't have all the facts. Those numbers seem unreasonable, and I would like someone to assure us that they have the input that you've heard here tonight that pulls those numbers together, because like we always say, we're ruled by Portland and Eugene for the rest of the state. and we're tired of it.” (0164 – Don Rowlett, oral testimony at Medford hearing)

DEQ Response:  DEQ acknowledges that some commenters believe the proposed consumption rate is too high. The following paragraphs provide a summary of the process DEQ used to reach this value.  To the extent that commenters offered specific comments with regard the fish consumption rate, those comments are addressed in the responses on the preceding pages.

The fish consumption rate recommended by DEQ reflects a goal to provide sufficiently clean water in the state such that people who wish to regularly eat fish for cultural, health or economic reasons may do so without risk of adverse health effects due to contaminants contained in those fish.  DEQ evaluated the data available regarding fish consumption and used that data to inform its decision regarding an appropriate fish consumption rate.

Between 2006 and 2008, DEQ conducted extensive outreach and information gathering in collaboration with EPA and the Confederated Tribes of the Umatilla Indian Reservation (CTUIR).  The three governments held seven public workshops to solicit broad public input and consulted with a group of public health experts (the Human Health Focus Group) to review and evaluate the available fish consumption information.  Based on the workgroup discussions and the review of available fish consumption studies, DEQ concluded that a fish consumption rate of 175 grams per day (g/day), or about 23 8-oz fish meals per month, is a protective rate to use as the basis for Oregon’s human health criteria.  

In 2010, EPA disapproved Oregon’s criteria concluding that the national default consumption rate of 17.5 g/d is not protective of Oregonians and that DEQ did not use the available local data to determine an appropriate consumption rate for Oregon.  The disapproval confirmed that the state must rely on the best currently available data to establish human health criteria.   If DEQ or another party is able to conduct new scientifically valid studies, that information could be considered in a future review.

The EPA, the Confederated Tribes of the Umatilla Indian Reservation, and DEQ issued a joint recommendation to the Environmental Quality Commission on Oct. 23, 2008 to revise Oregon’s toxics criteria for human health based on a fish consumption rate of 175 g/day. The commission directed DEQ to proceed with a rulemaking process to revise the criteria.

Selecting a fish consumption rate involves policy considerations informed by the best available scientific information.  The 175 grams per day rate used in the calculation of the human health criteria represents the 95th percentile of known adult fish consumers from a study of four Columbia River basin tribes (CRITFC study) and is well supported by other regional studies of Pacific Northwest fish consumption. Use of this data is consistent with EPA guidance that directs states to use local or regional fish consumption data when available and is in the range of EPA’s default national recommendations for subsistence fishers.  EPA's guidance recommends a default subsistence rate of 142 grams per day.  Further, EPA strongly emphasizes that States and authorized tribes consider developing criteria to protect highly exposed population groups. This is consistent with other environmental programs DEQ administers that ensure protection of susceptible groups, such as recognizing effect of air pollution on people with asthma.

The 175 g/day rate reflects the 95th percentile value from the Columbia River Inter-Tribal Fish Commission (CRITFC) study and is within the range of the 90th percentile values from a total of 5 studies; 4 conducted in the Northwest and one national study.  The 175 g/day rate is consistent with the Human Health Focus Group recommendations to: 

• use the 90th or 95th percentile value from the consumption studies to ensure protection of the surveyed population, 
• use a fish consumption rate that represents fish consumers, rather than a per capita rate of the general population, which would include both consumers and non-consumers of fish, and 
• include salmon and other marine species in the rate. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991461]Support for 175 grams per day fish consumption rate

General Support for 175 Grams per Day
Many commenters expressed support for DEQ’s proposal to revise state water quality standards based on a fish consumption rate of 175 grams per day.  (0009 – Matthew Riley; 0025 – Larry Kelley; 0030 – Pacific Coast Federation of Fishermen’s Associations; 0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearing, 66 commenters; 0068 – Tony DeFalco; 0071 – Brett VandenHeuvel, Columbia Riverkeeper, oral testimony at Pendleton hearing; 0072 – Confederated Tribes of Siletz Indians; 0083 – U.S Environmental Protection Agency, Region 10; 0092 – Tim Delzer; 0093 – Sandra Joos; 0114 – Wayne Miller; 0132 - Form letters from members of Tribal Nations, 198 commenters; 0151 – Mary Moffat; 0155 – Carl Merkle, oral testimony at Pendleton hearing; 0170 – John Steele, oral testimony at Eugene hearing; 0176 – Affiliated Tribes of Northwest Indians; 0177 – Jack Giffen, Jr., oral testimony at Portland EQC meeting; 0178 – Ryan Bransetter, oral testimony at Portland EQC hearing; 0193 – Confederated Tribes of the Warm Springs Reservation of Oregon; 0194 – Ivan Maluski, oral testimony at Salem hearing; 0198 – Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians; 200 – Tom Younker, Coquille Tribe vice-chair, oral testimony at Coos Bay hearing)

Many commenters support moving quickly to adopt Oregon’s draft human health criteria for toxics based on the fish consumption rate of 175 grams per day. (0045 – Northwest Center for Alternatives to Pesticides form letter, 44 commenters)

Commenters supported the joint recommendation of the U.S. Environmental Protection Agency (“EPA”), Confederated Tribes of the Umatilla Indian Reservation, and DEQ to adopt toxics standards based on the accurate fish consumption rate of 175 grams per day.  (0071 - Columbia Riverkeeper, et al.)  Several commenters mirrored these comments. (0044 – Columbia Riverkeeper form letter  153 commenters; 0060 – Oregon Toxics Alliance form letters, 3 commenters; 0131 – Carla and Fred Hervert)

“A higher Fish Consumption Rate will result in decreasing the levels of toxic pollution that are considered “allowable” in our rivers, lakes, and streams.” (0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearing, 66 commenters; 0132 - Form letters from members of Tribal Nations, 198 commenters)

“The new fish consumption rate needs to drive the derivation of the criteria, and the human health criteria need to be based solidly on this new rate.” (0107 – Ray Kinney)

“We applaud DEQ for their leadership in protecting all of Oregon’s citizens.” (0113 – City of Portland)

DEQ Response:  DEQ acknowledges the comments in support of the 175 grams per day fish consumption rate. As described in the preceding responses, DEQ agrees it is an appropriate and protective rate to use in the calculation of revised human health criteria for toxic pollutants.

Use of a 175 grams per day fish consumption rate protects tribal members and others who eat fish.
Many commenters voiced support for a fish consumption rate of 175 grams per day because it protects tribal members and others who eat fish. (0030 – Pacific Coast Federation of Fishermen’s Associations; 0036 – Rosalind C. Sampson; 0083 – U.S Environmental Protection Agency, Region 10; 0090 –Kalmiopsis Audubon Society; 0094 – Dave Kruse; 0126 - The Confederated Tribes of the Grand Ronde Community of Oregon; 0143 – Columbia River Inter-tribal Fish Commission; 0181 – Klamath Tribes, oral testimony at Portland hearing; 0189 - David Liberty, oral testimony at Portland EQC meeting; 0198 – Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians;)

“The OHA commends DEQ for updating the fish consumption rate to 175 g/day. This consumption rate is well supported for the subsistence and Tribal fishers in Oregon, and this is an important step to ensure that our waters are safe and usable by all Oregonians.” (0003 - Oregon Health Authority)

“Oregon’s current estimated fish consumption rate, and that previously proposed, is not adequate to protect people that eat healthy amounts of fish from our local lakes, rivers and streams.” (0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearing, 66 commenters)

“So you know, right now, if we have two fish meals a month, is the current assumption DEQ uses. And while there might be people in this audience that don't eat that much fish, there sure are a lot of people do eat way more than fish meals per month. And it's not just about tribal members, although you know, certainly that's - you know, tribal members historically eat a lot of fish. But there's a lot of people, you know, that eat far more fish than that. And this is designed to protect people who regularly consume fish from getting cancer. I mean, it's a matter of human health.” (0071 – Brett VandenHeuvel, Columbia Riverkeeper, oral testimony at Pendleton hearing)

 “During April 2008 the CTSI Tribal Council passed resolution number 2008-164 which stated ‘…therefore be it resolved, that the Siletz Tribal Council hereby chooses the fish consumption rate…of 248 grams of fish per person per day…and that that rate should include all finfish and shellfish…’  The Tribe then informed the Oregon Department of Environmental Quality (DEQ) of the Tribes’ recommended consumption rate relative to the toxics rule making process that was in process at that time.  After the DEQ proposed the 175 g/day rate the Tribes informed the State that the Tribe would support the reduced rate as a means of moving forward an improving water quality and therefore protection of the health of the citizens of the State.  Since that time Tribal Council met with the EQC twice.  During these meetings we have continued to show support for the 175 g/day.” (0072 – Confederated Tribes of Siletz Indians)

“Our public health and safety laws must protect all Oregonians, not just the average Oregonian. That’s why the proposed fish consumption rate and the related water quality standards were designed to protect vulnerable populations, including tribal communities for whom fish are a culturally important subsistence food protected by treaty.” (0084 – Oregon Environmental Council)

“The current EPA national default value of 17.5 grams per day was determined on a per capita basis for the general U.S. population, including both fish consumers and non-consumers. With Oregon’s historic and current use of the Columbia River, its tributary fisheries, and our coastal tributaries, it is plain that this national standard is inappropriate for Oregon.” (0085 – Confederated Tribes of the Umatilla Indian Reservation)

 “Improved human health is the driving force behind this entire effort. The proposed water quality standards incorporate a fish consumption rate (FCR) that is more protective of tribal members and other Oregon citizens who consume fish. Confederated Tribes of the Umatilla Indian Reservation and other tribal members eat more fish than the average population. The proposed higher FCR recognizes and acknowledges this fact. As you have stated, Oregon’s “currently effective human health toxics criteria are based on a fish consumption rate that does not provide adequate protection for the amount of fish and shellfish consumed by Oregonians...  The higher fish rate is designed to better protect Oregon’s more sensitive fish consumer. This is similar to, and consistent with, Oregon’s decision to adopt air quality standards that protect people with asthma. The approach is to be respectful of, and protective of, people with higher health risks and vulnerabilities. This makes sense for air quality standards, and it makes sense for water quality standards.” (0085 – Confederated Tribes of the Umatilla Indian Reservation)

“Many who sport fish in Oregon regularly consume their catch as well. Strengthening the current standards will reduce the health risks of these fish consumers. We know Oregon Tribes are in support of the proposed regulations and we concur with their recommendations.” (0100 - Northwest Sportfishing Industry Association)

More than 150 commenters expressed the cultural importance of fish to their people: “The importance of fish to the tribes cannot be overstated for the fishery resource is not only a major food source for tribal members; they are also our blood line and integral part of our cultural, economic and spiritual well-being and practices. As ceremonial and subsistence fishers, we rely on the protection and enhancement of water quality to a level that is sufficient to protect our water and fish from harmful exposure to waterborne pollutants. (0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearing, 66 commenters; 0132 - Form letters from members of Tribal Nations, 198 commenters; 0143 – Columbia River Inter-tribal Fish Commission; 0193 – Confederated Tribes of the Warm Springs Reservation of Oregon)

“I assure you that families who make their living fishing commercially also consume a great deal more fish & shellfish, much of it harvested by themselves, than even most Oregonians -and almost certainly as much, or more, than members of the Columbia River Tribes. Fish/shellfish consumption patterns of Oregon coastal residents and commercial fishing families have simply not yet been studied. Fish consumption levels by the Tribes has been studied. But there is no reason to believe that fish consumption levels of people who live on the coast, many of whom make their living harvesting seafood, would be any less than fish consumption levels demonstrated the Columbia River Tribes.” (0030 – Pacific Coast Federation of Fishermen’s Associations)

“Fish is a recommended healthy nutriment, and I enjoy fresh, local caught fish. I don't fish anymore as I do not have the equipment to test whether or not the fish I catch are safe.  We need stronger standards against polluting our bodies of water, because current recommendations by public health is that I should not make local fish a daily or even a regular part of my diet without being poisoned.” (0059 – Jerry Smith)

“As a 100% disabled Viet Nam veteran I am deeply concerned about the levels of toxic exposure in my environment and the food chain in particular. I live in rural Oregon where there is an inordinate amount of evidence suggesting toxics exposure is very high. Please keep us veterans in mind when making your determination for the draft human health criteria for toxics. I eat a tremendous amount of fish and far more than 175 grams average you propose. Please adopt the draft human health criteria for toxics based on the reasonably accurate fish consumption rate of 175 grams per day.” (0121 – Stanley Petrowski)

 “Oregon DEQ MUST adopt the revised 175 gram per day fish consumption rate and water quality standards based on it in order to protect All the People of Oregon, but most importantly the innocent, unborn children whose mothers enjoy the benefits of our fish and whose fathers & families have traditionally provided the sustenance of fish and other traditional foods for thousands of years.  The great Columbia ‘Nchi Wana’ River Basin has been a spiritual gathering, a place where families have traded, married, feasted and celebrated.  It is our responsibility to stand to protect her great strength and beauty.” (0132-C – Cathy Sampson Kruse, CTUIR)

DEQ Response:  DEQ acknowledges the comments in support of the 175 grams per day fish consumption rate. As described in the preceding responses, DEQ agrees it is an appropriate and protective rate to use in the calculation of revised human health criteria for toxic pollutants.

[bookmark: _Toc291770384][bookmark: _Toc293991462]1.2  Other Criteria Calculation Variables
[bookmark: _Toc291770385]
1. [bookmark: _Toc293991463]Risk level
	
DEQ should use a higher risk level to calculate the criteria.

“Following EPA guidance, the Department derived the proposed human health criteria from several different factors, including fish and water consumption rates, risk levels, and uncertainty factors.  The values selected for these factors, however, are not all independent of each other.  In particular, the selection of an appropriate fish consumption rate is related to the selection of an appropriate risk level.  If the selected fish consumption rate is a rate for the general population, then it is generally appropriate to select a low risk level, such as one in a million (1 x 10-6), to ensure that persons who consume relatively large amounts of fish are sufficiently protected.  Conversely, if the selected fish consumption rate is a rate based on persons or groups who consume large amounts of fish compared to the general population, then it is appropriate to select a higher risk level, such as one in 100,000 (1 x 10-5) or one in 10,000 (1 x 10-4).  The combination of a low risk level and a fish consumption rate based on individuals who consume relatively large amounts of fish, however, results in extraordinarily protective criteria whose marginally diminishing benefits to human health may not justify the increasingly expensive and technically challenging efforts needed to achieve the criteria—if the criteria can be achieved at all.” (0079 – Oregon Water Quality Standards Group) Several commenters made similar remarks or supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council; 0086 - Northwest Pulp and Paper Association)

“Moreover, even if the Commission elects not to increase the risk level for all pollutants, the Department and the Commission should be prepared to consider increases in the criteria for at least those pollutants for which the likely health benefits of more stringent criteria are substantially outweighed by their costs.  An example of this is the Department’s pending proposal to base the human health criteria for arsenic on a higher risk level because natural arsenic concentrations greatly exceed the criteria that would result from using a 1 x 10-6 risk level with a fish consumption rate of 175 grams per day.” (0079 – Oregon Water Quality Standards Group)

DEQ Response:   DEQ maintains the position that the 10-6 risk level (one additional case of cancer in a population of 1,000,000) is appropriate to protect Oregon’s general population from cancer-causing toxic pollutants.  The 10-6 risk level has been a consistent policy in DEQ’s environmental programs and is strongly supported by the Environmental Quality Commission (EQC).  EPA’s Human Health Criteria Methodology establishes bounds on states’ discretion to adopt risk rates, stating that in no case should the choice of a risk level result in exceeding a 10-4 risk level for the most highly exposed subpopulation.  If the criteria are based on a risk level of 10-5 rather than 10-6, the organism only criteria would be equal to the 2004 criteria based on a fish consumption rate of 17.5. The water + organism criteria do not change as directly because they also include drinking water exposure.  DEQ notes that roughly half the human health toxics criteria are for carcinogens and therefore use the risk level in their calculation.  The remaining toxic pollutants are primarily considered non-carcinogens and are not affected by a change in risk level protection.

One commenter references DEQ’s current action to adopt revised arsenic criteria based on a risk level greater than 10-6. DEQ agrees that there may be site-specific or pollutant-specific situations that warrant a different decision. As it did with its development and adoption of the revised arsenic criteria, DEQ will evaluate such situations on a case-by-case basis.

DEQ should have used probabilistic, rather than simplistic, risk assessment. 
“The science of risk assessment has improved considerably since fish-ingestion based water quality standards were first developed by the EPA. Today, relatively sophisticated and inexpensive probabilistic methods are readily available to estimate risk-based water quality standards. Probabilistic risk assessment formally considers both natural variability in factors that determine risk (e.g., variation in diets, bioaccumulation, ingestion rates, etc.), and uncertainty in data or models used in risk assessment. Probabilistic methods can more fully characterize risks associated with fish ingestion and improve decision making.
“There are no compelling reasons to continue using simplistic risk assessment methods to estimate water quality standards. Technically superior methods are available that can be used to develop water quality standards with little or no increase in costs to the DEQ. The DEQ has the expertise to use these alternate methods, has used probabilistic risk assessment methods previously, and has developed guidance on how to use the probabilistic risk assessment when evaluating contaminated sites. The DEQ should always use state-of-the-science methods when developing environmental standards.” (0101 – SLR International Corporation)

DEQ Response:   DEQ acknowledges the utility of alternative risk assessment approaches in certain applications and appreciates the thought given to the suggestion of an alternative.  In the context of the development of statewide numeric human health criteria, such an approach presents practical limitations and difficulties which prevent DEQ from pursuing such an approach at this time.  (1) This is a significant change in the way water quality criteria are currently expressed, which is a threshold concentration.  This structure would have to be altered, both technically and from a policy/management perspective, to use a number and its probability instead of just a number. (2) Probabilistic methods are more data-intensive than threshold methods and it is unlikely that such data is readily available for all the criteria pollutants.  (3) The data intensity of probabilistic methods makes them well suited to custom applications under specific circumstances but makes them much less suitable for broad use under a variety of circumstances across the entire state.  (4) DEQ is not aware of any other water quality program (state or federal) which has established its water quality standards using probabilistic methods and is not aware of any indication that EPA is moving in this direction. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991464][bookmark: _Toc291245039]1.3 Toxics in the Environment 

1. [bookmark: _Toc293991465]Documented presence of toxic contaminants in Oregon’s fish and associated health effects

Some commenters stated that the presence of toxic contaminants in Oregon’s fish is well-documented.

“Since the last Triennial Review, EPA released an in-depth report on toxic pollution in the Columbia, the Columbia River Basin: State of River Report for Toxics. The report highlights the widespread problem of toxic pollution in the Columbia’s fish, wildlife, sediment, and water. The State of the River Report describes the serious problem of toxic pollution in the Columbia River Basin. As the report explains, “[i]n 1992, an EPA national survey of contaminants in fish in the United States alerted EPA and others to a potential health threat to tribal and other people who eat fish from the Columbia River Basin.”  This survey prompted further study on the contaminate fish and the potential impacts on tribal members.
In particular, EPA funded four Columbia River tribes, through the Columbia River Intertribal Fish Commission (“CRITFC”), to study contaminant levels in fish caught at traditional fishing sites. The study demonstrated the presence of 92 contaminants in fish consumed by tribal members. Contaminants found in these fish include PCBs, dioxins, furans, arsenic, mercury, and DDE, a toxic breakdown product of DDT. For some pollutants, the study found contaminant levels exceeding water quality standards for aquatic life and human health. Notably, the human health standards are only designed to protect people who eat less than a cracker-sized amount of fish per day. 
“The CRITFC study is not alone is demonstrating the serious problem of toxic contamination in our state’s waterbodies. From 1989 to 1995, the Lower Columbia River Bi-State Water Quality Program (“Bi-State Program”), the predecessor to the Lower Columbia River Estuary Partnership (“LCREP”), generated substantial evidence demonstrating that water and sediment in the Lower Columbia River and its tributaries have levels of toxic contaminants that are harmful to fish and wildlife. “Contaminants of concern include dioxins and furans, heavy metals, polychlorinated biphenyls (PCBs), and organochlorine pesticides such as DDT.” (0071 – Columbia Riverkeeper, et al.) 

 “The science showing the presence of various toxic contaminants in many fish species throughout Oregon and the Pacific Northwest is also sound. The studies and reports documenting all the facts are reliable and convincing.” (0085 – Confederated Tribes of the Umatilla Indian Reservation)

DEQ Response:  DEQ acknowledges the comments highlighting the presence of some of the same toxic pollutants in state waters, sediment and fish that are addressed by the revisions to the human health criteria. DEQ also acknowledges that additional data and information are needed to fully understand the origin, fate and transport of these pollutants in the ecosystem and their effects on human health.  DEQ shares the goal to reduce toxic pollutants in Oregon’s environment and acknowledges the need for additional efforts in this area for pollutants that have numeric water quality criteria as well as for those that do not.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293062953][bookmark: _Toc293991466]Use alternate methods to protect subpopulations that consume fish at high rates.

DEQ received one comment recommending other means to protect those who consume fish at high rates:

“While the council fully supports protection of all Oregonians through appropriate water quality standards development and application, we also believe there are more effective methods of protecting sub populations that consume fish at relatively high rates. Given our knowledge about the general behavior of the chemicals of interest (DEQs list) and how they are incorporated into the bodies of fish, it seems likely that we could gain better protection by recommending certain preparation, cooking and selection methods. Fish do not accumulate toxins in even proportion across their entire body mass. Fats (lipids) are the primary body element that attract and bind with complex, organic chemicals, and certain body parts of fish accumulate disproportionately higher rates of contaminants. All this information could be used to formulate consumption recommendations for those that adhere to a high fish diet.” (0148 – Crooked River Watershed Council)

DEQ Response: DEQ acknowledges that there are multiple strategies that can be employed to reduce individual’s exposure to toxic pollutants and that one such strategy includes certain preparation methods that may help reduce the amount of toxic pollutants ingested by consuming fish. This is a good practice where fish are known to be contaminated.  However these practices do not eliminate DEQ’s policy goal and its responsibility under the federal Clean Water Act to establish water quality standards that protect beneficial uses of the state’s waters, including the ability of people to consume fish on a regular basis.  

No changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991467]Revised criteria will not result in environmental benefit.

Some commenters questioned whether a higher fish consumption rate would result in any environmental benefit.  (0137 – Clean Water Services; 0190 - Karla Kay Edwards, Cascade Policy Institute, oral testimony at Portland EQC hearing)

“I am also concerned that if DEQ knows that much of the mercury in our water in Oregon comes from Asian air. How can this be separated from what is occurring naturally or from industry?” (0028 – Judith Kirby)  

“The water quality standards adoption process for legacy pesticides and PCBs should take into consideration that these pollutants are banned from manufacture and use, but are still detected because of past use. Since banning is the ultimate management practice, these pollutants will only be reduced over time through decay. An understanding of the relative contributions of different sources is key to understanding how these pollutants can be reduced.” (0137 – Clean Water Services)

DEQ Response:  Some commenters questioned whether the proposed rules will result in improved water quality. Water quality standards serve multiple purposes. First, water quality standards serve the baseline for implementing Clean Water Act programs with the objective of preventing pollution from occurring at undesirable levels. When these levels are found to be exceeded, water quality standards similarly serve as benchmarks for implementing restorative actions, including the development and implementation of total maximum daily loads. DEQ does not believe that standards should only be established in reaction to excessive pollutant levels, and that establishing appropriate standards serve an important function in preventing pollution as well. Preventing pollution from occurring is ultimately more cost-effective than attempting to clean up pollution from Oregon’s water bodies. DEQ believes that revising the water quality criteria, based on an increased consumption rate, acknowledges the risks being experienced by some Oregonians and will result in environmental benefit over time.  

DEQ acknowledges that changing the water quality standards alone will not eliminate toxics already in the environment or pollutants coming from sources beyond our control.  DEQ agrees that these situations should be considered as the criteria are implemented (See also responses in section 8.2).  While water quality standards and permitting serve a role in controlling pollution and are complemented by other programs and measures to reduce toxic pollutants in Oregon’s environment.

One commenter specifically questions DEQ’s knowledge of the amounts of mercury coming from foreign sources versus natural or industrial sources. Water quality standards do not inherently address such questions, rather, the objective of water quality standards is to establish levels of the pollutants that if met, ensure that people and aquatic organisms are protected from adverse effects. Water quality standards can serve as an important guidepost for subsequent analyses, such as the development of total maximum daily loads (TMDLs), that can further identify the sources of the pollutant in question.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293062955][bookmark: _Toc293991468]Reducing Toxic Pollutants in Fish

“In order to effectively reduce contaminant levels in fish, it is important to identify the chemicals in fish tissue that are suspected as posing the greatest risk to consumers, and it is also important to identify the primary environmental sources of these chemicals and the mechanisms by which contaminants enter fish tissue. For example, salmon may obtain most problematic contaminants (e.g., PCBs) through dietary uptake of impacted prey while foraging at sea. If so, actions that reduce contaminant body burdens in the marine prey species of salmon will likely be the most effective at reducing concentrations in salmon tissues. Identifying the environmental compartments, locations, and processes that structure contaminant loads in fish should be the first step in determining effective management options. If we focus our actions on parts of the process that are relatively unimportant in determining fish body burdens of chemicals, our ability to cause change will be diminished.” (0101 – SLR International Corporation)

DEQ Response:   DEQ acknowledges this comment.  As stated in the preceding response, water quality standards comprise one role related to controlling toxic pollutants in fish tissue. As described in the documents associated with this rulemaking, DEQ’s objective is to carry out its obligations to implementing the federal Clean Water Act programs by provide tools or mechanisms to implement the criteria that will not result in situations where great expense will be incurred in the absence of environmental benefit. As noted in the preceding response, water quality standards and permitting are complemented by other programs and measures to reduce toxic pollutants in Oregon’s environment.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991469]Effects of Multiple ontaminants

DEQ received three comments regarding the combined effects of contaminants in determining risk.

“Very little work has been done to study the effects of combined pesticides. I think it was the Sandy River that has at least 10 pesticides detected with several above allowable. Aren`t you concerned that these in combination with some even below the allowable are likely to act together to increase risk?  We can`t ignore this high risk, even if there is economic fallout. It has been ignored too long already” (0041 – Ronnie Ferris, Ferris Landscaping)

“I assert that the weight of evidence and theory of the past few decades has taught us that off-target effects and unexpected biochemical interactions of sub-threshold doses of apparently unrelated compounds have become dismayingly common.  I therefore urge the DEQ to move toward a ‘precautionary principle’ and to bring new toxicology information into public policy – sooner, rather than later.” (0056 – Thomas H. Sternberg, Ph.D.)

“You've neglected to take into account the synergistic character of multiple toxics. And in fact, nobody does know what it is, but I can tell you right now, it is not good.” (0173 - Cat Koehn, oral testimony at Salem hearing)

DEQ Response:   DEQ acknowledges the commenters’ suggestion to incorporate the combined effects of toxic pollutants into the development of human health criteria. Such an approach is beyond the scope of the proposed revisions to the human health criteria, which is focused on revising the criteria based on a more accurate fish consumption rate based on EPA’s human health methodology. DEQ is not revisiting EPA’s methodology or developing alternative methodologies at this time.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991470]DEQ should document linkage between human health and toxic pollutants. 

Several commenters suggested that DEQ collect additional information about the linkage between toxic pollutants and human health concerns.

“As a nurse practitioner, I also think that a research and epidemiological study should have been done to see if this tribe and others who eat more fish from freshwater sources have an increased incidence of illness of any type that could be possibly as a result of an increased fish intake. To not have done this to have this data before these regulations are implemented and afterwards to see if these regulations could show an improvement in health outcomes, make me question if these regulations are really wanted for improvement of human health care or other purposes.” (0028 - Judith Kirby)

“…to what extent will the more stringent criteria result in health benefits, and at what economic, social, and environmental cost?  The facilities that are required to achieve the criteria—primarily industrial and municipal point sources—are, in general, responsible for only a small fraction of these pollutants in Oregon’s waterbodies.  Even if these facilities ceased discharging entirely, there would be a negligible effect on human health risks.  The Department cannot legally or practicably regulate most of the sources that are responsible for the pollutants—e.g., nature, widely distributed legacy pollutants, sources outside Oregon, and numerous small, unregulated human activities.  Moreover, many persons derive their drinking water from groundwater sources that are not subject to the human health criteria or from relatively pristine surface waters that are upstream of dischargers and activities that are regulated by the criteria.” (0079 – Oregon Water Quality Standards Group)

“OFIC does not believe the linkage between adoption of far more stringent water quality standards and positive impacts on human health has been well documented. If that linkage were made by documented releases of toxic substances that lead directly to problems with human health, then one could make those releases a violation of water quality standards and stop them. But in practice, releases of these substances are already strictly controlled – any release of significance to human health is already a violation of water quality standards.” (0082 – Oregon Forest Industries Council)

“The public would benefit from a more rigorous assessment of the health consequences of consuming fish harvested from our local rivers and lakes. Specifically, the overall health consequences of various types of diets should be assessed and presented, because if people avoid fish, they will necessarily consume some other type of food.
“Contaminants such as dioxins and polychlorinated biphenyls (PCBs) are present in virtually all meat and dairy products, and most Oregonians are regularly exposed to these chemicals in their diet. Also, there are health consequences to our diets that are unrelated to contaminants in foods. Based on numerous studies, diets high in fish such as salmon appear to be beneficial relative to many common alternative diets. A diet similar to that of many Tribal fish consumers is likely more healthy than most alternatives. Although a more rigorous assessment of the health consequences of fish ingestion will not change the fact that contaminants are present in fish, the information would allow people more informed decisions regarding the consequences of dietary choices.” (0101 – SLR International Corporation)

“The DEQ or others should attempt to estimate how fish tissue levels will change over time as a result of implementing revised water quality standards. In all likelihood, implementation of revised water quality standards will primarily result in reduced loading from uplands to surface water bodies. It would be helpful to understand how reduced loading from stormwater or municipal water is projected to change fish tissue concentrations over time. Due to a number of previous actions (i.e., banning production and use of DDT, PCBs, etc.), environmental concentrations of many of the most important contaminants in fish are already declining. The public would benefit from information regarding the projected further declines that could be expected as a result of implementation of revised water quality standards. Due to the proposed change in water quality standards, municipalities and industry may need to make significant investments in alternative water management practices. The costs of these changes in water management will ultimately be covered by Oregon citizens. An informative cost/benefit analysis of water quality standard revisions will require an understanding of the magnitude and time frame of the potential benefits.” (0101 – SLR International Corporation)

“The survey says that individuals who consume over 140 pounds of fish per year are in danger. If you consumed ½ a pound of fish per day, you would be eating fish 280 days a year.  When DEQ representatives were asked what effect eating that much fish would have on a human, the DEQ response was that they did not know as there has never been a study on that exact issue.” (0124 – Alfred J. Hansen)

DEQ Response:  Where fish are contaminated at high levels, there can be harm to human beings. Water quality standards are not merely reactionary to pollution, but also serve a preventative purpose.  Water quality standards are designed to protect the health of the majority of people, fish and other aquatic organisms that live in the water the majority of the time. There are variations among people, including their susceptibility and sensitivity to effects (e.g., children and women of child-bearing age, the immuno-suppressed) and the activities people undertake that result in exposure to pollutants.  Generally, data does not exist for DEQ or scientists to evaluate every exposure scenario, which is one reason why targeting “the average Oregonian” isn’t sufficient. 

DEQ relies on EPA’s extensive toxicological data profiles and associated scientific studies to develop criteria for toxic chemicals. EPA evaluates scientific studies and identifies the levels at which adverse effects are likely to occur (effects other than cancer) and the relationship between the level of exposure to a pollutant and the increase in risk of contracting cancer. DEQ’s criteria are based on these extensive scientific evaluations and concludes that this information presents conclusive information that the pollutants addressed by this rulemaking have the potential to cause adverse health effects at the levels and exposure assumptions incorporated in the proposed human health criteria.
 
No changes were made to the proposed rules in response to these comments.

DEQ should review research done by UC Davis 
One commenter suggested that DEQ review agricultural research from the University of California-Davis regarding presence of toxic pollutants and potential effects to human health. (0166 - Shin Taketa, oral testimony at Medford hearing)

DEQ Response: DEQ appreciates the effort of the commenter to identify additional information. Based on the commenter’s description of the research conducted related to the presence of toxic pollutants and potential effects to human health, DEQ agrees that this would be helpful information in certain contexts. The proposed criteria revisions are based upon effects that occur at certain levels regardless of how the pollutant found its way into the water.  In addition, the commenter did not provide information sufficient for DEQ to identify the specific study the commenter is referencing or information regarding whether the research addressed toxic pollutant exposure through surface waters, which is the focus of this rulemaking.  Therefore, DEQ is unable to evaluate the presence of toxic pollutants in this research, the potential effects to human health, and how it relates to this rulemaking.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991471]1.4  Comments on Table 40

1. [bookmark: _Toc293991472]Clarification Regarding Table 40 Language
One commenter made suggestions regarding revisions to the Human Health Criteria Summary section of the proposed rule in regards to how criteria are implemented and the level of risk.

“Notwithstanding these long exposure assumptions, the current and proposed rules do not expressly limit the application of the criteria in either time or space.  Read literally (and I believe incorrectly), the criteria may never be exceeded, however briefly, and apply to all surface waters of the state, however unlikely the water is to be used for drinking water or fish or shellfish consumption.  This broadly worded application of the criteria risks adding further and unnecessary stringency to criteria that are already very conservatively protective of human health.” (0079 – Oregon Water Quality Standards Group).  The commenter suggested the following revision:

“A human health criterion is the highest concentration of a pollutant in water that is not expected to pose a significant risk to human health. The concentration for each pollutant listed in Table 40 is a criterion not to be exceeded in waters of the state in order to protect human health except as otherwise provided in OAR 340-041. The criteria for carcinogens are annual average concentrations, and the criteria for noncarcinogens are 30-day average concentrations. Values in Table 40 are applicable to all waters of the state, other than waterbodies that convey only stormwater and wastewater, that are designated for fishing (organism only) or domestic water supply (water + organism) uses and are expressed as micrograms per liter (μg/L). Pollutants are listed in alphabetical order with the corresponding Chemical Abstract Service (CAS) number, whether the criterion is based on carcinogenic effects (can cause cancer in humans), and whether there is an aquatic life criterion for that pollutant (i.e. “y”= yes, “n” = no). The “water + organism” criteria refer to safe limits that have been established for the consumption of drinking water and fish, including shellfish. The “organism only” criteria refer to safe limits that have been established for the consumption of fish and shellfish only. The “organism only” criteria are solely applicable in waters designated as having a fishing use, but not a domestic or private water supply. All the human health criteria were calculated using a fish consumption rate of 175 grams per day unless otherwise noted. A fish consumption rate of 175 grams per day is approximately equal to 23 8-ounce fish meals per month. For pollutants categorized as carcinogens, values represent a cancer risk of one additional case of cancer in one million hundred thousand people (i.e. 10-65), unless otherwise noted. All metals criteria are for total metal concentration. Italicized pollutants represent non-priority pollutants.” 
The commenter also requested a clarification regarding the definition of “waters of the state”

“First, the rules should make clear that the criteria do not apply to waterbodies, such as drainage ditches and stormwater detention ponds and swales, that contain only stormwater runoff and wastewater.  These waterbodies are not sources of drinking water or fish or shellfish that might be consumed by humans.  OWQSG does not believe that DEQ intends human health criteria to apply to these waterbodies, but the proposed rules state, without qualification, that the criteria apply “in waters of the state.”  See OAR 340-041-0033(4)(a) (proposed).  Because the term "waters of the state" is defined broadly, albeit somewhat vaguely, to include “all . . . bodies of surface or underground waters, natural or artificial, . . . public or private,” OAR 340‑041‑0002(72), it would be helpful to clarify that the human health criteria do not apply to waterbodies that contain only stormwater and wastewater.”   (0079 – Oregon Water Quality Standards Group).  The commenter suggested the following revision:

“(a) Levels of toxic substances in waters of the state other than waterbodies that contain only stormwater and wastewater may not exceed the applicable human health criteria listed in Table 40.” 

DEQ Response:   DEQ agrees that the proposed language accompanying proposed Table 40 and in the Toxics Substance provision could be misleading if literally interpreted, but the agency does not agree that the suggested language proposed by the commenter should replace current language.  This proposed language previously existed in both Table 20 and Table 33A which comprise Oregon’s current toxics criteria.  Although DEQ generally agrees that the human health criteria are not to be exceeded over time, programs administered under the Clean Water Act implement the criteria tailored to the implementation approaches necessary for each application (e.g., evaluating ambient and effluent data for the purposes of establishing water quality based effluent limits in NPDES permits).  For this reason, DEQ removed the potentially misleading language and instead, added language clarifying that the concentration for each pollutant listed in Table 40 is being established to protect Oregonians from potential adverse health effects associated with long-term exposure to toxic substances resulting from the consumption of fish, shellfish, and water. 

In regards to the commenter’s suggestion to revise the cancer risk value from 10-6 to 10-5, DEQ disagrees with this change as described in a previous response in Section 1 of this document which addresses DEQ’s policy of using 10-6 risk levels for human health carcinogens.

DEQ disagrees with the suggestion to specify the that the criteria do not apply to certain types of waterbodies. Although DEQ agrees that the definition of “waters of the state” (See 340-041-0002(72))[footnoteRef:1] is broad, this clarification, as suggested, is not appropriate. As a general matter, water quality standards apply to waters defined as “waters of the state.” DEQ sets designated beneficial uses, which establish the goals for specified waterbodies, and then must assign criteria sufficient to protect those uses. If, in any case, the uses identified for a waterbody are not appropriate, DEQ may then revise the use accordingly, consistent with the state and federal requirements governing water quality standards. To the extent that the criteria are not suitable for any given waterbody, the best approach will be for DEQ to evaluate whether the use and the associated criteria are appropriate, in making any such revision. [1:  "Waters of the State" means lakes, bays, ponds, impounding reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, canals, the Pacific Ocean within the territorial limits of the State of Oregon, and all other bodies of surface or underground waters, natural or artificial, inland or coastal, fresh or salt, public or private (except those private waters that do not combine or effect a junction with natural surface or underground waters) that are located wholly or partially within or bordering the state or within its jurisdiction] 


Changes were made to this rule based on the comments associated with the interpretation of the criteria, while no changes were made to the Table 40 language in regards to the risk level.  

[bookmark: _Toc293991473]Specific Suggestions Regarding Table 40
One commenter made specific suggestions regarding proposed revisions to Table 40.

 “The OHA appreciates the way DEQ has divided human health and ecological criteria into separate tables. We believe this makes for more clarity in presentation. “

Specific comments:
1 - Table 40, page 6 of 59, Pollutant #85 – methylmercury -- We recommend that the superscript “j” be shown in the same cell with the value “0.040” on that line and that the change in units (mg/kg rather than µg/L) be mentioned more explicitly in the text of footnote “j” in the next row. We think following this suggestion would make more obvious the use of different units for methylmercury’s criteria value than the units used for the other pollutant criteria. 
2- The same as specific comment 1 but applied to page 56 of 59 last line – methylmercury.”
(0003 - Oregon Health Authority)
DEQ Response: DEQ agrees with the commenter’s suggestion to make the units for the methylmercury criterion more explicit than was displayed in the proposed rule.  DEQ added “mg/kg” next to the criterion in Table 40.  The units were not added to the table on page 56 of the Proposed Revisions to Toxics Criteria Tables 20, 33A, and 33B and Addition of New Human Health Toxics Table 40 because the table on this page will not be included as part of any adopted rule.

Changes were made to this rule based on these comments.

[bookmark: _Toc293991474]1.5  Comments Regarding Specific Proposed Criteria

1. [bookmark: _Toc293991475]Mercury 

Implementation Plan for Methylmercury
Some commenters questioned how DEQ will implement the proposed criterion for methyl mercury.

“Based on our review of your submission, EPA is assuming that the methylmercury criterion of 0.040 mg/kg will be implemented using the fish tissue residue concentration without a water column translation. As the proposed methylmercury criterion is expressed as a fish tissue concentration as opposed to a water column value, EPA has specific comments regarding the implementation of ODEQ's proposed methylmercury criterion. If ODEQ does not have such a plan at the time of submission, we recommend that your submittal contain information on how ODEQ plans to implement the criterion.
EPA encourages ODEQ to develop an implementation plan for tissue based criterion for methylmercury. When ODEQ develops implementation guidance, EPA recommends that ODEQ take public comment on their draft plan for implementation of the methylmercury criterion. This is consistent with pages 21-22 of EPA's April 2010 Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion.” (0083 – U.S. Environmental Protection Agency, Region 10)

“The human health criterion for mercury has been replaced by a criterion for methyl mercury and it is expressed as mg/kg.  This means that the criterion is a concentration of methyl mercury in the tissue of a fish specimen.  Methyl mercury criterion expressed as a concentration in fish tissue is useful for determining if a water body is impaired, but how will it be used in establishing permit limits?  Will the limits be based upon total mercury or methyl mercury?  If total mercury, how will an appropriate limit be derived?
I understand that EPA has a methodology for deriving an in-stream concentration or “reference ambient concentration” or RAC from essentially the same data used to derive the fish tissue criterion.  This methodology is described in Chapter 2 of U.S. E.P.A.’s Technical Support Document For Water Quality-based Toxics Control, March 1991.  We recommend that Table 40 include both a criterion in terms of mg/kg in fish tissue for listing purposes and one for in-stream concentration in terms of ug/l for use in the Department’s “Reasonable Potential Analysis” or RPA spreadsheet that is used to calculate effluent limits.
The methodology described above has a number of variables many of which would vary from stream to stream and from fish species to fish species.  The criterion set forth in Table 40 could cite different fish species or could be based upon the more sensitive species.  If a discharger is dissatisfied with the variables used to define the in-stream criterion, it could develop more site specific numbers if it so chose and provide them to the Department for consideration.” (0102 – Dick Nichols)
DEQ should clarify how the criteria for methylmercury will be converted into NPDES effluent limits. (0117—City of Klamath Falls)

DEQ Response:  DEQ is proposing a fish tissue-based methylmercury criterion. This differs from the other proposed criteria, which are based on water column values, because the primary human route of methylmercury exposure is through contaminated fish and shellfish, and the rate at which methylmercury bioaccumulates is extremely variable among waterbodies. Several commenters noted that the methylmercury criterion should have implementation procedures identified due to the unique implementation issues it presents. DEQ briefly described in the Human Health Criteria issue paper accompanying the final proposed rule how the methylmercury criterion will be implemented into the various Clean Water Act programs relying on EPA’s Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion (April 2010). DEQ will further discuss implementing the methylmercury criterion into DEQ programs once EPA approves the criterion. 

No changes were made to the proposed rules in response to these comments.

Concerns Regarding the Methodology Used to Develop the Mercury Limit
“Has the toxics data been reviewed to see how many conservative estimates will be used in producing the new toxics limits? My understanding of the mercury limit is the most sensitive population (pregnant and children) was used, a level of no effect was determined and a safety factor of 10 was added. Couple this with a fish consumption rate from the 95th percentile that is most likely adult males and the new standards would be overly protective. This is not to say protection is bad but the money spent to meet the higher level of protection might be better spent on more productive health initiatives.” (0115 –City of Pendleton)

DEQ Response:  DEQ final rules contain a proposed fish tissue-based criterion for methylmercury based on current EPA methodology. DEQ describes its derivation of the criterion in the Human Health Criteria issue paper.  

The commenter refers to the use of a “safety factor,” which DEQ interprets to mean the same thing as the “uncertainty factor” that EPA uses in its criteria development to account for uncertainty in extrapolating toxicological data between effects observed in animal species to potential effects in humans and to account for variation of toxicological responses among individuals within a species, as well as specific uncertainties associated with the completeness of the database.  One or more areas of uncertainty may exist based on the toxicological data for any given pollutant. 

DEQ also notes that the commenters concern regarding multiple conservative estimates appears to blend the statistical “cascading conservativism” one can find in risk/hazard assessments with the empirically-based uncertainty factors used to adjust for differences in toxicological test subjects and methods.  For methylmercury, a 5% (not a no effect) benchmark dose level based on human data is adjusted downward by a composite uncertainty factor of 10 to account for: (a) estimating an ingested mercury dose from an internal mercury concentration, (b) relative variability in how different humans may respond to methylmercury, and (c) the expectation that some percentage of the human population could show effects below the lowest methylmercury levels studied.  This uncertainty factor is intended to protect against incompletely understood dangers to public health and the environment. 

It is appropriate to base a methylmercury criterion on neurological effects to children and fetuses as studies have shown they are the most sensitive to methylmercury toxicity.

No changes to the methylmercury criterion were made based on these comments.

[bookmark: _Toc293991476]Pesticides

Some commenters requested that DEQ adopt toxic standards for current–use pesticides.  

Some commenters requested that DEQ use its authority to ensure safe drinking water and poison-free fish by mandating that all forest herbicides are kept entirely out of our streams, drinking water, and bodies, not just the few chemicals in the current proposal.  (0008 - Pitchfork Rebellion, 291 commenters; 0103 – no name given; 0171 – Day Owen; 0172 - Reggie DeSoto, oral testimony at Eugene hearing)

“My husband and I are rural landowners who depend on our well water and organic garden.  We grow healthy trees that are pesticide free for our benefit and our neighbors.  Please help us extend this protection.” (0008-C – Andrea Taylor and Tom Hahn)

“Currently, the rules are designating reduction goals for legacy pesticides, but not for the pesticides that are heavily used throughout the state.  Ask the DEQ to include glyphosate, atrazine, 2,4-D, Triclopyr and other herbicides that are causing a toxic burden in the environment.  These chemicals are used in forestry, farming and state highway weed control.”  (0060 – Oregon Toxics Alliance form letter, 3 commenters).  These comments were mirrored by others. (0009 – Matthew Riley; 0131 – Carla and Fred Hervert)

“Allowing endocrine disruptors in rivers will haunt taxpayers in higher health-care costs.  Please urge people who use these products to phyto- or myco-remediate, keeping the elements out of the water.  Their liability carriers will appreciate it, I am sure.” (0037 – Mary Sanders)

“Incorporate all common or current use pesticides, NOT just legacy pesticides into the proposed standards.” (0046 – Shawn Donnille)

“Pesticides have a half-life endurance that can last for hundreds of years.  They all end up in the ocean and consequently in the seafood.  The big fish that eat the smaller fish concentrate these toxins to the third and fourth power.  Think about what you're doing the next time you're having grilled Halibut at your favorite restaurant.” (0114 – Wayne Miller)

“The DEQ should request that the new Governor do everything he can to shirt authority over forest herbicides in Oregon waterways to the Department of Environmental Quality, including, if possible, the designation of DEQ as the lead agency overall all pesticides in Oregon because those pesticides impact the quality of our environment.” (0171 – Day Owen)

DEQ Response:  A main objective of this rulemaking is to update the human health toxics criteria to be consistent with EPA’s human health methodology and nationally recommend criteria.  DEQ is not undertaking the development of additional criteria for toxic pollutants, including forest herbicides and endocrine disruptors, as part of the scope of this rulemaking.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991477]Hardness-dependent metal assessment

“And, for hardness-dependent metal assessment, all data gathering should include water hardness as CaCO3 mg/l, ANC, DOC and DON (especially in any waters of hardness that dips below 30 mg/l as CaCO3). These metal assessments should also be timed to gather data during buffering challenge events.” (0107 – Ray Kinney)

DEQ Response:  DEQ disagrees that water hardness should be collected for human health toxics criteria data.  Human health toxics criteria for metals are not hardness dependent, unlike aquatic life criteria for metals which are dependent on water hardness.

No changes were made to the proposed rules in response to these comments.



[bookmark: _Toc293991478]Topic 2: 
[bookmark: _Toc293991479]Intake Credits [OAR 340-045-0105]
This topic includes comments and responses addressing proposed rule 340-045-0105, which relates to the consideration of intake pollutants in determining reasonable potential and the consideration of intake pollutants in establishing water quality based effluent limits.

[bookmark: _Toc293991480]2.1  General Provisions [OAR 340-045-0105(1)]

One commenter suggested that the Department delete the following sentence because it could be read to prohibit an intake credit for any discharger that is subject to a TMDL, regardless whether the TMDL is for another pollutant or whether the intake credit is consistent with the TMDL.  The commenter requested the following revision, noting that the revision would result in making the intake credit subject to an applicable TMDL wasteload allocation, which should be sufficient.

“These provisions apply only in the absence of a TMDL applicable to the discharge prepared by the State
and approved by Environmental Protection Agency (EPA), or prepared by EPA pursuant to 40 CFR
130.7(d). These provisions do not alter the permitting authority's obligation under 40 CFR
122.44(d)(vii)(B) to develop effluent limitations consistent with the assumptions and requirements of any available waste load allocations for the discharge, which is part of a TMDL prepared by the department and approved by EPA pursuant to 40 CFR 130.7, or prepared by EPA pursuant to 40 CFR 130.7(d).” (0079 - Oregon Water Quality Standards Group)

“Section (1) of the intake credit rule should be revised to clarify that an intake credit is available for pollutants in a permitee's intake, even if a TMDL has been issued to control pollutants in a permitee's discharge. There are several instances in the State where TMDLs have been issued, but where such TMDLs do not address all constituents in a permitee's discharge.” (0117—City of Klamath Falls)

DEQ Response:  DEQ agrees with the commenters’ concern regarding the interpretation of the proposed rule language and has removed the sentence as suggested.

Changes to the intake credit rule were made in response to these comments.

1. [bookmark: _Toc293991481] Clarification of ‘same body of water’ determination [OAR 340-045-0105(1)(b) and (d)]

“The proposed rule revisions provide for intake credits in establishing water quality based effluent limits. The proposed rule states: “An intake pollutant is considered to be from the “same body of water” as the discharge if the Department finds that the intake pollutant would have reached the vicinity of the outfall point in the receiving water within a reasonable period had it not been removed by the permittee.” However, the proposed rule language does not define “vicinity” or “reasonable period” in a specific way that allows the City of Ontario to be certain that these provisions would be beneficial. The City’s drinking water supply intake is located approximately 3 miles upstream of the City’s wastewater discharge. The City considers that their intake and discharge are in fact, from the same body of water and in the same vicinity.” (0034 – City of Ontario)

“The City requests clarification as to the meaning of the term "vicinity of the outfall point" as used in Sections (l)(b) and (d) of the intake credit rule. The City extracts groundwater from wells for water supply. In some cases, such groundwater wells are located at a point that is not physically upstream of the City's outfall. The City interprets the term "vicinity of the outfall point" to include groundwater withdrawals that enter a municipal system irrespective of where those withdrawals occur in relation to the outfall point. Please clarify if the Department has a different interpretation.” (0117 - City of Klamath Falls)

DEQ Response:  Some commenters requested clarification of the terms “same body of water” and “vicinity of the outfall” and provided examples of situations. In general, DEQ considers an intake upstream of the discharge to meet the definition of “same body of water” and expects that pollutants associated with an intake directly upstream of the discharge are likely to have reached the “vicinity of the outfall.”  

Another commenter has posited that groundwater from wells used for water supply should meet the definition of “vicinity of the outfall point” regardless of its physical location.  DEQ does not agree that this situation meets the proposed definition or intent of the rule.  

With regards to groundwater meeting the proposed definition and intent of the rule, the aquifer from which the discharger takes the groundwater must naturally discharge into the same surface water upstream of the source’s effluent discharge.  Therefore, prior to using this rule, the permittee will need to describe the aquifer’s physical conditions, including a demonstration of its hydrological connection to surface water and a description of the similarity of the water quality characteristics between the intake and receiving waters. This information will enable DEQ to make the finding as described in the final proposed rule that the groundwater is from the “same body of water.”  Where groundwater sources of drinking water are not from the same body of water and pollutants present in the groundwater can’t feasibly be treated or removed, DEQ will work with the permittee to identify options for that the specific situation, including whether the conditions can be met for development of a site-specific background pollutant criterion or a variance. If the pollutant of concern also occurs at high levels naturally in the receiving waterbody, DEQ may pursue development of  a site specific water quality standards that consider natural background levels of the pollutant, where appropriate. 

DEQ expects it will need to evaluate specific situations individually in concluding whether they conform to the definitions included in the proposed rule. As such, the details describing DEQ’s analysis is best suited for inclusion in its IMD and through assessments of individual situations, rather than inclusion in the rule. DEQ will describe how it will make that determination in any specific case in its Reasonable Potential Analysis Internal Management Directive following adoption of final rules. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991482]Clarification of “background concentration … in the receiving water” [OAR 340-045-0105(1)(b)(A)]

“The City requests clarification as to the meaning of the term "background concentration of the pollutant in the receiving water" as used in Section (l)(b)(A). The City interprets this term as equivalent to the definition of "background pollutant concentration" under proposed rule OAR 340-041-0033(6)(a)(A). Please clarify if the Department has a different interpretation.” (0117 - City of Klamath Falls)

DEQ Response:  While the intention and purpose of the term “background pollutant concentration” in the intake credit rule provisions (proposed OAR 340-045-0105(l)(b)(A)[footnoteRef:2]) and the proposed background pollutant allowance (proposed OAR 340-041-0033(6)(a)(A)[footnoteRef:3]), are referring to the concentration of the pollutant in the receiving stream (and intake water if shown to be hydrologically connected) absent the facility’s discharge, the use of term in implementing the two provisions differ.  For the background pollutant allowance provision, the pollutant is limited to human health toxics that are carcinogens, while in the intake credit provision, it is not limited to a certain pollutant. The term “background pollutant” in the intake credit rule is used in the context of making the hydrological connection between the receiving waterbody and the intake water of a facility to establish that the intake and receiving water s are from the “same body of water.”  Conversely, the definition in the background pollutant allowance is more descriptive in terms of describing the location (i.e. “immediately upstream of the discharge”) of the background pollutant concentration in the receiving stream, as well as the source of the background concentration (i.e. “natural or result from upstream human activity”). [2:  OAR 340-045-0105(l)(b)(A):  The background concentration of the pollutant in the receiving water (excluding any amount of the pollutant in the facility's discharge) is similar to that in the intake water;
]  [3:  OAR 340-041-0033(6)(a)(A):  “Background pollutant concentration” means the ambient water body concentration immediately upstream of the discharge, regardless of whether those pollutants are natural or result from upstream human activity] 


No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991483]Clarification of “direct hydrological connection” [OAR 340-045-0105(1)(b)(B)]
“The City requests clarification as to the meaning of the term "direct hydrological connection" as used in Section (l)(b)(B). This provision states that "[a]n intake pollutant is considered to be from the 'same body of water' as the discharge if the department finds ... (B) There is a direct hydrological connection between the intake and discharge points." The City interprets the term "direct hydrological connection" to mean that there is a connection between the City's intake and its discharge point, regardless of where the City extracts groundwater if that groundwater is eventually directed to and discharged from its wastewater treatment facility. Please clarify if the Department has a different interpretation.” (0117—City of Klamath Falls)
DEQ Response:  DEQ disagrees with the comment that the interpretation of the term "direct hydrological connection" means that there is a connection between the City's intake and its discharge point, regardless of where the City extracts groundwater if that groundwater is eventually directed to and discharged from its wastewater treatment facility.  Only those groundwaters and associated pollutants that inevitably reach the point of discharge naturally can be counted for an intake credit. Intake waters and associated pollutants that do not meet the tests for using an intake credit will be evaluated according to all other applicable requirements.
No changes were made to the proposed rules based on this comment.
Site Specific Factors [OAR 340-045-0105(1)(b)(C)]
 “Section (l)(b)(C) of the intake credits rule states that "[a]n intake pollutant is considered to be from the 'same body of water' as the discharge if the department finds .. .(C) Water quality characteristics (e.g., temperature, pH, hardness) are similar in the intake and receiving waters.") When a permitee's intake water is from groundwater, the intake water may differ physically (e.g., in characteristics of temperature, pH, or hardness) as compared to the conditions of the receiving waters. For example, water from a groundwater source may be colder than the receiving water. This provision should be revised as demonstrated below to afford greater flexibility in the determination of whether a permitee's intake is considered to be from the "same body of water.” (0117 – City of Klamath Falls)
Revision requested:
(a) “An intake pollutant is considered to be from the "same body of water" as the discharge if the department finds that the intake pollutant would have reached the vicinity of the outfall point in the receiving water within a reasonable period had it not been removed by the permittee. This finding may be deemed established if:

(A) The background concentration of the pollutant in the receiving water (excluding any amount of the pollutant in the facility's discharge) is similar to that in the intake water; and
(B) There is a direct hydrological connection between the intake and discharge points; and or
(C) Water quality characteristics (e.g., temperature, pH, hardness) are similar in the intake and receiving waters.”
DEQ Response:  DEQ disagrees with the commenter’s suggestion of adding “or” to (B) above.  The conditions included in the proposed intake credit rule are all important elements in determining that a facility’s discharge of intake water does not have an effect on the receiving waterbody beyond current conditions. DEQ expects that to meet the requirement that the intake and receiving waters water quality characteristics be similar DEQ will compare the withdrawn groundwaters to the characteristics of the groundwater naturally exfiltrating into the receiving waterbody. The definition does not require an exact match of the water quality characteristics, but rather will necessitate that DEQ evaluate whether the characteristics are sufficiently different such that the discharge of the intake water will affect the receiving stream’s characteristics in any way. DEQ does not agree that the rule needs to be revised to include this clarification.
 No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991484]Groundwater [OAR 340-045-0105 (1)(d)]

Two commenters suggested revisions to this subsection: 

“OAR 340‑045‑0105(1)(d), exclusion of pollutants in groundwater that are “partially or entirely due to human activity.”  The proposed intake credit rule would apply to pollutants in surface water that are attributable to human activity but, under proposed OAR 340-045‑0105(1)(d), would not apply to pollutants in groundwater that are attributable to human activity.  Although it is reasonable to exclude from the rule pollutants that are attributable to the discharger itself, whether the intake water source is surface or groundwater should not matter if the discharger is only discharging pollutants that would have reached the receiving water in any event if the discharger had not removed the pollutants through its intake water.  OWQSG suggests revising proposed OAR 340‑045‑0105(1)(d) as follows:
(d) An intake pollutant from groundwater may be considered to be from the “same body of water” if the  department determines that the pollutant would have reached the vicinity of the outfall point in the receiving water within a reasonable period had it not been removed by the permittee, except that such a pollutant is not from the same body of water if the groundwater contains the pollutant partially or entirely due to human past or present activity by the discharger, such as industrial, commercial, or municipal operations, disposal actions, or treatment processes.” (0079 - Oregon Water Quality Standards Group)
“Section (l)(d) of the intake credits rule contains an exception to the rule, which states that "a pollutant is not from the same body of water if the groundwater contains the pollutant partially or entirely due to human activity, such as industrial, commercial, or municipal operations, disposal actions, or treatment processes." In many instances, it would be cost-prohibitive or impractical to determine if a pollutant in a groundwater source is present either naturally or "partially" or "entirely" "due to human activity." This provision should be revised to authorize the Department to use its best professional judgment to determine what proportion of the pollutants in a permitee's intake are due to natural causes and to authorize an intake credit for the pollutants of natural origin.” (0117—City of Klamath Falls).  The comment suggested the following revision:

 “(d)An intake pollutant from groundwater may be considered to be from the "same body of water" if the department determines that the pollutant would have reached the vicinity of the outfall point in the receiving water within a reasonable period had it not been removed by the permittee, except that such a pollutant is not from the same body of water if the groundwater contains the pollutant partially or entirely due to human activity, such as industrial, commercial, or municipal operations, disposal actions, or treatment processes. If the groundwater contains a pollutant that is only partially due to human activity, then the department will use its best professional judgment to determine what proportion of the pollutant in a permitee's intake is due to natural causes and will authorize an intake credit for the estimated amount of a pollutant of natural origin.” 

DEQ Response:  DEQ evaluated to the suggested revisions by commenters regarding situations when groundwater may have pollutants present due to human activity. DEQ does not agree that pollutants present in groundwater due to human activity other than the permittee’s should be treated similarly to surface waters meeting the same condition. DEQ notes that the incorporation of groundwater in using intake credits is premised upon the fact that the pollutants will otherwise reach the vicinity of the outfall point in the receiving water.  If only a fraction of the groundwater used by a discharger will reach the vicinity of the outfall, using a contaminated groundwater source becomes a more prominent issue than dischargers with 100 percent of their intake water from an upstream source, since the use of a contaminated groundwater source potentially introduces additional pollutants into the environment. For that reason, DEQ retained the language included in the proposed rule that states that a “…pollutant is not from the same body of water if the groundwater contains the pollutant partially or entirely due to human activity…” 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991485]Determinations [OAR 340-045-0105(1)(e)]

(e) The determinations made under Sections (2) and (3), below, shall/will be made on a pollutant-by-pollutant and outfall-by-outfall basis. (0079 – Oregon Water Quality Standards Group; 0117—City of Klamath Falls)
DEQ Response: DEQ agrees with the omission noted by the commenter and added the word “shall” to the referenced sentence.

Changes to the intake credit rule were made in response to this comment.

[bookmark: _Toc293991486]Clarification regarding General Provisions
“The City requests clarification and confirmation that an intake credit is available for a pollutant, even if the users of a municipal collection system add the pollutant to a municipal wastestream. The City interprets the intake credits rule to authorize intake credits in such circumstances. In such instances, the permit writer can use their best professional judgment to estimate the amount of a pollutant in intake water that has not been added by the users of the collection system or the permittee and authorize an intake credit for that amount. Please clarify if the Department has a different view.” (0117—City of Klamath Falls)
DEQ Response:  There are two components to the Intake Credit rule.  The first is a Reasonable Potential (RP) procedure and the second is a Water Quality Based Effluent Limit (WQBEL) calculation procedure.  The Reasonable Potential procedure addresses only pollutants DEQ determines originated from qualifying sources.  If a facility’s effluent contains pollutants from other, non-qualifying sources, the Reasonable Potential procedure cannot be used.  However, the WQBEL procedure does permit the addition of non-qualifying pollutants as long as a comparable mass of the pollutant is removed prior to discharge.  
In the example cited, the intake credit for the RP procedure can’t be used where the pollutant is added to the municipal collection system unless the municipality can show that 100% of the pollutant was drawn from the same body of water and would have inevitably reached the receiving water body.  The municipality could use the WQBEL procedure, although the resulting effluent limit will only reflect the credited amount of pollutant from the qualifying sources and any amount of additional mass must be removed prior to discharge. 

No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991487]2.2  Consideration of Intake Pollutants in Determining Reasonable Potential [OAR 340-045-0105(2)]

1. [bookmark: _Toc293991488]Demonstrating “no reasonable potential” [OAR 340-045-0105(2)(a)]

“Satisfaction of the Department”
One commenter suggested the following revision to this subsection and OAR 340-045-0105(2)(a) and OAR 340-045-0105(3)(a):

“[Regarding] department discretion.  Although the Department does not intend to give itself the authority to arbitrarily raise or lower each discharger’s burden of persuasion, language in these subsections suggests just that by using phrases such as “to the satisfaction of the Department” and “deemed necessary by the Department.”  The rule sets forth the criteria that must be met to obtain an intake credit, and the discharger is ultimately responsible for ensuring that there is a sufficient factual basis for the Department to find that the criteria are met.  There is no need to add to the rule these unnecessary phrases that wrongly imply that the Department will make any decision that it feels like making.  OWQSG suggests that the phrases be deleted...
(a) The Department may determine that there is “no reasonable potential” for the discharge of an identified intake pollutant to cause or contribute to an excursion above a narrative or numeric water quality criterion contained in Oregon’s water quality standards where a discharger demonstrates to the satisfaction of the Department (based upon information provided in the permit application or other information deemed necessary by the Department) that:” (0079 – Oregon Water Quality Standards Group)

DEQ Response: DEQ agrees with the edits suggested by the commenter and has revised the rule accordingly.

Changes to the intake credit rule were made in response to this comment.

Suggested Revisions to Clarify Use of Relevant Water Quality Criteria
“Section (2)(a) should be revised to reflect the fact that, when performing a reasonable potential analysis to determine whether a discharge could cause or contribute to an excursion above a narrative or numeric water quality criteria, a permit writer should use the relevant water quality criteria, which would include any basin or site-specific criteria.”(0117—City of Klamath Falls)

DEQ Response:  The commenter accurately describes current DEQ requirements and policy to use relevant water quality criteria during permit development. DEQ takes this approach regardless of whether the provisions governing intake credits is used. Consequently, specific revisions to the intake credit rule are unnecessary.

No changes were made to the proposed rules in response to this comment.

100% of Intake Water from Same Waterbody [OAR 340-045-0105 (2)(a)(A)]
“Section (2)(a)(A) should be revised to address those instances where a facility cannot demonstrate that it withdrawals 100 percent of its intake water containing a pollutant from the "same body of water" into which it discharges its effluent. In such instances, the Department's permit writer should use his or her best professional judgment to delineate what percentage of the intake water is from the same body of water into which the discharge is made and only apply the reasonable potential analysis to the flow-weighted proportion of the intake that is NOT from the "same body of water." This revision is necessary to ensure a permittee is not penalized in the reasonable potential analysis simply because a portion of its intake water comes from groundwater sources that may be geologically isolated from the receiving water body.  

“In light of these comments, the City recommends that Section (2) of the intake rule be revised as follows:

“(2) Consideration of Intake Pollutants in Determining Reasonable Potential:
(a) The Department may determine that there is "no reasonable potential" for the discharge of an identified intake pollutant to cause or contribute to an excursion above a narrative or numeric water quality criterion contained in Oregon's water quality standards or applicable basin or site-specific criteria where a discharger demonstrates to the satisfaction of the Department (based upon information provided in the permit application or other information deemed necessary by the Department) that:
(A) The facility withdraws 100 percent of the intake water containing the pollutant from the same body of water into which the discharge is made, or if a facility cannot make this demonstration, the Department will use its best professional judgment to delineate what percentage of the intake water is from the same body of water into which the discharge is made and only apply the reasonable potential analysis to the flow-weighted proportion of the intake that is not from the same body of water;” (0117—City of Klamath Falls)

DEQ Response:  There are two components to the Intake Credit Rule.  The first is a Reasonable Potential (RP) procedure and the second is a Water Quality Based Effluent Limit (WQBEL) calculation procedure.  The Reasonable Potential procedure addresses only pollutants determined to originate from qualifying sources.  Any addition of pollutants from other, non-qualifying sources, is not allowed and would disqualify the use of the Reasonable Potential procedure.  However, the WQBEL procedure does permit the addition of non-qualifying pollutants as long as a comparable mass of the pollutant is removed prior to discharge.  

In the example cited where a facility cannot reasonably demonstrate that it withdraws 100% of the intake water from the same body of water, the RP procedure can’t be used. However, where the facility demonstrates that a portion of the pollutant is sourced from the “same body of water” the WQBEL procedure can be used.  That demonstrated portion can be used to establish a credit used in the WQBEL calculation.

No changes were made to the proposed rules based on this comment.

OAR 340-045-0105(2)(a)(C)]
One commenter suggested revisions to OAR 340-045-0105(2)(b)(C), regarding reopener based on new information:

“This paragraph requires a permit reopener authorizing modification or revocation and reissuance of the permit “if new information shows changes in the conditions in subsection (a)(A) through (E) of this section.”  Changes in information, however, should only lead to modification or revocation of a permit if the criteria in (A) through (E) are no longer met.  A change in circumstances that does not affect compliance with these criteria should not be a basis for modifying or revoking the permit.  OWQSG suggests that the paragraph be revised to read as follows:  “The permit contains a re-opener clause authorizing modification or revocation and re-issuance of the permit if new information shows the discharger no longer meets changes in the conditions in subsection (a) (A) through (E) of this section.” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ agrees with the suggested changes.

Changes to the intake credit provision were made in response to this comment.

[bookmark: _Toc293991489]2.3  Consideration of Intake Pollutants in Establishing WQBELs [OAR 340-045-0105(3)]

One commenter suggested a formatting edit to the title of this subsection.

“(3) Consideration of Intake Pollutants in Establishing Water Quality-Based Effluent Limits (WQBELs):” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ agrees with these revisions. 

Changes to the intake credit rule were made in response to this comment.

1. [bookmark: _Toc293991490]Demonstration of conditions to be met [OAR 340-045-0105(3)(a)]
“Section (3)(a) should be revised to insert a "(3)" in lieu of "III." This revision will ensure readers know which provision of the intake credit rule is being referenced.” (0117—City of Klamath Falls and 0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ agrees with these revisions.

Changes to the intake credit rule were made in response to this comment.

Does not increase intake pollutant concentration [OAR 340-045-0105(3)(a)(D)]
“Section (3)(a)(D) and (3)(b) should be revised to address instances where a facility does increase the identified intake pollutant concentration at the point of discharge. In such instances, an increase in concentration of the intake pollutant should be allowed if the Department makes a finding that the increased concentration does not cause or contribute to an increase of over 3 % in the background concentration of the receiving water body after completely mixing with 100 % of the receiving water body as calculated using the most recent 10 year harmonic mean flow of the receiving water body.”  (0117—City of Klamath Falls).  The commenter suggested the following revisions:

“(D)The facility does not increase the identified intake pollutant concentration, as defined by the Department, at the point of discharge as compared to the pollutant concentration in the intake water, however, an increase in concentration is allowed if the Department makes a finding that the increased concentration does not cause or contribute to an increase of over 3 % in the background pollutant concentration in the receiving water body after completely mixing with 100% of the receiving water body as calculated using the most recent 10 year harmonic mean flow of the receiving water body;” 

The commenter also suggested companion revisions to subpart (b):

 (b) Where the conditions in subsection (a) of this section are met, the Department may establish a water quality-based effluent limitation allowing the facility to discharge a mass and concentration of the intake pollutant that are no greater than the mass and concentration found in the facility's intake water. However, a A discharger may add mass of the pollutant to its waste stream if an equal or greater mass is removed prior to discharge, so there is no net addition of the pollutant in the discharge compared to the intake water. A discharger may also increase the concentration of a pollutant in its intake water if the Department makes a finding that the increased concentration does not cause or contribute to an increase of over 3 % in the background pollutant concentration of the receiving water body after completely mixing with 100% of the receiving water body as calculated using the most recent 10 year harmonic mean flow of the receiving water body. 
DEQ Response:  The commenter suggests expanding the scope of intake credits to include situations where the permittee’s discharge exceeds the intake pollutant concentration. DEQ considered such an option as part of the rule development and did not pursue such an option based on EPA input that such an expansion would not  conform to applicable federal requirements. DEQ developed an additional implementation tool, site-specific background pollutant criteria (as termed in the final rule) to address the situation described by the commenter. 
No changes were made to the proposed rules based on these comments.
	
[bookmark: _Toc293991491]Limitations that reflect lower mass [OAR 340-045-0105(3)(c)]

“Section (3)(c) should be revised to provide permitee's additional "intake credits" if the permitee's wastewater collection system intercepts, treats, and reduces the level of naturally-occurring pollutants such as arsenic in groundwaters that would otherwise enter a water body at higher levels.”  (0117—City of Klamath Falls).  The commenter made the following suggested revisions:

“(c) Where proper operation and maintenance of a facility's treatment system results in the removal of an intake water pollutant, the Department may establish limitations that reflect the lower mass and concentration of the pollutant achieved by such treatment; however, these limitations will also provide an intake credit to account for a pollutant that is intercepted by a permitee's collection system and treated by the permittee where such pollutant would otherwise enter a water body at a higher level.” 
DEQ Response:  The commenter suggested expanding the provision to extend additional credits where the permittee’s wastewater collection system intercepts, treats, and reduces the level of naturally-occurring pollutants. The key issue intended to be addressed by this provision is to acknowledge pollutants that pass through a permittee’s facility. DEQ concludes that revisions to give further credit to facilities that remove intake pollutants are not necessary to achieve this objective. 
No changes were made to the proposed rule based on this comment.

[bookmark: _Toc293991492]Intake from multiple sources [OAR 340-045-0105(3)(e)]

“The City requests clarification as to the meaning or intent of Section (3)(e) of the intake credits rule. That provision states "[w]here a facility discharges intake pollutants from multiple sources that originate from the receiving water body and from other water bodies, the Department may derive an effluent limitation reflecting the flow-weighted amount of each source of the pollutant provided that adequate monitoring to determine compliance can be established and is included in the permit." Please clarify the circumstances under which this provision would be used. Please also clarify whether this provision can be used to address instances where a permittee draws groundwater into its intake from multiple groundwater sources and where some of those sources may not be hydrologically connected to the receiving water body.” (0117—City of Klamath Falls) 

DEQ Response:  DEQ expects that the cited provision will typically be used where a permittee with multiple water and pollutant inputs (i.e. I&I and groundwater withdrawals) requests an intake credit as part of the WQBEL calculation procedure.  This situation may require that the permittee conduct a geotechnical study identifying which inputs are from the “same body of water” and quantifying the portion of the mass load that would have inevitably reached the vicinity of the outfall.  DEQ will evaluate any such studies and detail its findings in the calculation of the WQBEL.

Any groundwater sources that are not from the “same body of water” (i.e. hydrologically connected) will not be considered in the calculation of the WQBEL.

No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991493]Information considered [OAR 340-045-0105(3)(h)]

“The City requests clarification as to the meaning or intent of Section (3)(h) of the intake credits rule. This provision states: "(h) When determining whether WQBELs are necessary, information from chemical-specific, whole effluent toxicity and biological assessments shall be considered independently." It is unclear from the provision whether a WQBEL could be deemed necessary based on any one of these forms of information, or whether all forms of information must be considered. Please clarify the meaning or intent of this provision.” (0117—City of Klamath Falls)
DEQ Response:  DEQ must consider the assessments referenced in section (3)(h) as part of the normal permit development process.  The purpose behind the referenced statement is to ensure that department continues this practice even when an intake credit is applied.
No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991494]Permit limits [OAR 340-045-0105(3)(i)]
“The intake credit rule should be revised to clarify that an intake credit lasts for the duration of the permit. Further, if the permit is administratively extended, the intake credit will continue to be in effect during the period of the administrative extension.” (0117—City of Klamath Falls).  The commenter made the following suggested revision:

“Once an intake credit is issued and incorporated into a permit, the intake credit lasts for the duration of the permit. If the permit is administratively extended, the intake credit will continue to be in effect during the period of the administrative extension.” 
DEQ Response:  DEQ will consider whether the permittee’s discharge meets the conditions described in the final proposed rule during the normal permit development process.  Where the discharge meets the specified conditions, DEQ will incorporate the intake credit into the reasonable potential analysis and development of water quality-based effluent limits, as appropriate. As a result, the final permit with its associated limits and requirements will incorporate any relevant findings and will continue throughout the duration of the permit. Therefore, DEQ concludes that it is not necessary to separately state in the rule that the intake credit lasts for the duration of the permit.
No changes were made to the proposed rules based on this comment.

[bookmark: _Toc293991495]2.4  Comments Regarding Implementation [OAR 340-045-0105(4)]

1. [bookmark: _Toc293991496]Intake credits will not work for municipalities.

Several commenters noted that intake credits will not be available to municipalities. (0081 - Oregon Association of Clean Water Agencies, et al.; 0113 – City of Portland; 0137 – Clean Water Services) 

DEQ Response:  The intake credit provision proposed under the permitting regulations are, in large part, modeled after the intake credit allowance adopted under the Great Lakes Initiative in 1995. As such, the proposed provision is fairly narrowly defined in order to meet both water quality standards and permitting regulations under the Clean Water Act.  Although the proposed language does not specifically preclude the availability of intake credits for municipal discharges, DEQ acknowledges that the requirement for the intake water to be hydrologically connected to the receiving stream could be difficult for many municipalities to meet given different source water intake needs.  However, municipalities which receive water from multiple sources may still use an intake credit for those sources demonstrated to be hydrologically connected to the receiving stream.  In these circumstances, DEQ may derive an effluent limit reflecting the flow-weighted amount of each source of the pollutant provided that adequate monitoring to determine compliance can be established and is included in the permit.  

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991497]2.5  General Comments Regarding Intake Credits 

1. [bookmark: _Toc293991498]Support for Intake Credits

A few commenters voiced general support for Intake Credits as an implementation tool.

“OWQSG supports the proposed intake credit rule, which is to be codified at OAR 340-045-0105.  One of OWQSG’s chief concerns regarding the stringency of the proposed human health criteria is that natural and legacy pollutants could cause exceedances of many of the criteria.  In general, when a waterbody exceeds a water quality criterion, discharges to the waterbody must meet water quality criteria at the point of discharge, even if it is not feasible to do so, and even if the source of the pollutants is not the discharger but the discharger’s intake water.  The proposed intake credit rule would provide some relief for this problem by allowing a facility to discharge a pollutant obtained through its intake water at up to the same concentration as the intake concentration, notwithstanding that the intake concentration may exceed the applicable water quality criterion.” (0079 – Oregon Water Quality Standards Group)

“The City supports the Department's proposed creation of an "intake credits" rule to be promulgated at OAR 340-045-0105” (0117—City of Klamath Falls)

“In addition to the proposed criteria revisions based on the fish consumption rate of 175 g/day, the Tribe supports DEQ’s proposed compliance options for point-source dischargers, which include intake credits, background pollutant allowance, and other variances.” (0126 – Confederated Tribes of the Grand Ronde Community of Oregon)

DEQ Response:  DEQ appreciates the commenters’ support for inclusion of rules addressing intake credits. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991499]Need clarification regarding applicability of intake credits to new dischargers

One commenter requested additional clarification regarding Intake Credits.

“Since EPA approved the [Great Lakes Initiative], the Ninth Circuit Court of Appeals issued its landmark Friends of Pinto Creek v. U.S. EPA, 504 F.3d 1007, 1012 (9th Cir. 2007). As clarified and explained by the Ninth Circuit, 40 C.F.R. § 122.4(i) “is very clear that no permit may be issued to a new discharger if the discharge will contribute to the violation of water quality standards [that resulted in the inclusion of the receiving waters on the 303(d) list],” unless both requirements of § 122.44(i)(1) and (2) are satisfied. Friends of Pinto Creek v. U.S. EPA, 504 F.3d 1007, 1012 (9th Cir. 2007).
When a new discharge would add a pollutant of concern to a 303(d) listed waterbody, it is proper to presume that the addition would contribute to the violation of water quality standards. As the Washington Pollution Control Hearings Board has held in an appeal of a previous version of Washington’s Construction Stormwater General
Permit, in the context of 40 C.F.R. § 122.4:
The § 303(d) listing process, by definition, identifies bodies of water that currently fail to meet applicable water quality standards for specified pollutants. It follows that allowing new or additional discharges of an identified pollutant to an impaired water body would necessarily cause or contribute to the existing violation of water quality standards. Such an action is contrary to state and federal law and would cause harm to the receiving water that is not easily repaired.
Question: How does the draft intake credit rule protect impaired waters and square with Pinto Creek? Please explain.” (0071 – Columbia Riverkeeper, et al.)

DEQ Response:  The commenter requests clarification regarding the applicability of the intake credit rules to new dischargers. DEQ notes that the proposed intake credit rule establishes a procedure that describes the circumstances under DEQ may conclude that the return of unaltered intake water pollutants to the same body of water does not cause, have the reasonable potential to cause, or contribute to an excursion above water quality standards.  In those circumstances, WQBELs for that pollutant are not needed.  Because the pollutant mass and concentration in the discharge water does not exceed the pollutant’s mass and concentration of the receiving waterbody there is no contribution to an exceedance of water quality standards.  For the same reason, the intake credit rule can be used for new dischargers if the same conditions are met.

No changes were made to the proposed rules in response to this comment.

Allowing Discharger to Add Mass of the Pollutant
One commenter requested additional information regarding a specific provision in the proposed intake credit rule language:

“Question: What is the rationale behind OAR 340-045-0105(3)(b), which allows discharger to add mass of the pollutant if it removes the pollutant from its intake water? Please explain.” (0071 – Columbia Riverkeeper, et al.)

DEQ Response:  The purpose of the “no net addition” provision is to allow incidental additions of a pollutant from a process or storm water as long as it is subsequently removed.  This results in the same endpoint regardless of whether mass is added and subsequently removed. This provision has its basis in the original Great Lakes Initiative Rule.

No changes were made to the proposed rules in response to this comment.





[bookmark: _Toc293991500]Topic 3:  
[bookmark: _Toc293991501]Toxic Substances/Site-specific Background Pollutant Criteria [OAR 340-041-0033]

This topic contains comments and responses regarding proposed revisions to OAR 340-041-0033, which includes revisions to the Toxics Substances section to reflect revisions to Tables 20, 33A, and the new Table 40, and the new proposed section addressing site-specific background pollutant criteria.

[bookmark: _Toc293991502]3.1  Human Health Criteria [OAR 340-041-0033(4)] 

Two commenters suggested that rule language reference implementation tools proposed for the larger rulemaking package.

“The proposed amendments to the toxics substances rule (OAR 340-041-0033) should be revised to reference the NPDES implementation policies that are also proposed for adoption in this rule-making.” (0079 – Oregon Water Quality Standards Group; 0117—City of Klamath Falls)

One commenter suggested the following language to reflect the compliance tools incorporated in OAR Division 41 proposed revisions:

“(4) Human Health Criteria
(a) Levels of toxic substances in waters of the state may not exceed the applicable human health criteria listed in Table 40, except as provided by applicable sections of OAR 340, Division 41.” (0081 - Oregon Association of Clean Water Agencies, et al.)

DEQ Response:  DEQ does not agree this revision is needed. As described in response to comments in Topic 1, DEQ revised section (4) in the toxics substance rule in response to a public comment regarding exceedance of human health toxics criteria.  Further, several of the proposed implementation tools are available for criteria in addition to the human health criteria. In some instances, the implementation tools describe how the DEQ will evaluate reasonable potential to exceed water quality standards and develop subsequent permit limits (i.e., intake credits) and other permitting tools do not allow an exceedance but rather, establish alternative water quality standards and permitting requirements (e.g., variances). In such cases, it would be both inaccurate and unnecessary to add such a provision. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991503]3.2  Background Pollutant Allowance [OAR 340-041-0033(6)]

“Additional clarifications in the rule language should include a statement in the introductory provision of section (6) that states the 3% increase will not exceed the 10-4 risk level for carcinogenic human health criteria.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response: DEQ agrees with the commenter and revised the final site-specific background pollutant criteria provision to clarify this.

Changes were made to the proposed rules in response to these comments.


1. [bookmark: _Toc293991504]“Same water body” or “hydrologically connected” [OAR 340-041-0033(6)(a)(C)]

Should Apply to All Sources of Intake Water
Proposed -0033(6)(a)(C) and -0033(6)(b)(A) both included references to the “same water body,” therefore, comments addressing this term in both subsections are addressed here.

Several commenters stated that background pollutant allowance should apply to all sources of intake water.

“The rule needs to eliminate the “same water body” requirement for municipalities so that they only need to meet the maximum 3% increase to the discharge water. Note that even this will be difficult and expensive for municipalities to calculate.
Municipalities have intake water from a variety of sources. Even intake water drawn from groundwater wells located near surface water bodies likely will not be able meet the requirement for being “hydraulically connected” to the discharge water body.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by another commenter. (0137 – Clean Water Services)

One commenter suggested removing all of subsection (6)(a)(C):

 “The proposed rule would limit the background pollutant allowance to facilities that withdraw their intake water from the same waterbody to which the facility discharges.  OWQSG believes that this limit on the scope of the rule is unnecessary, and it suggests that the Department expand the proposed rule to all intake water.  Although this would allow pollutant load increases to the receiving waterbody if the intake water is from groundwater or another  surface water that is not upstream of the discharge point, human health is affected by the concentration of the pollutant in the receiving waterbody, not the mass load.  Indeed, an increase in mass load could actually be accompanied by a decrease in the receiving water concentration if the discharge concentration is below the background concentration.   Particularly given the narrow scope of the rule, categorically excluding facilities that obtain their intake water from other waterbodies would be unreasonable.” (0079 – Oregon Water Quality Standards Group) 

The same commenter suggested the following revision to Subsection (6)(b)(A):

“(A) The mass of the pollutant in the discharge does not exceed the mass of the pollutant in the facility's intake water taken from the same water body that receives the discharge and, therefore, does not increase the mass load of the pollutant in the receiving water body.” (0079 – Oregon Water Quality Standards Group)
Another commenter suggested similar revisions to Subsection (6)(b)(A)
“Section (6)(b)(A) of the background rule states that, as a condition for a background pollutant allowance, the "mass of the pollutant in the discharge does not exceed the mass of the pollutant in the facility's intake water taken from the same water body that receives the discharge and, therefore, does not increase the mass load of the pollutant in the receiving water body." This provision should be amended to delete the "same water body" requirement and the requirement that the discharge "does not increase the mass load of the pollutant in the receiving water body."” (0117—City of Klamath Falls) 
“If a permitee's discharge does not result in an increase of over 3% in the background pollutant concentration of a water body, it should not matter, from a human health perspective, whether or not the permitee's intake water is from the "same water body" into which the permittee discharges. Further, there may be instances where a permitee's intake water is not from the "same water body," but where the intake water has a lower concentration of a pollutant than the background concentration of the pollutant in the water body into which the facility discharges. In such instances, the permittee could add a pollutant load to the receiving water (in terms of mass), but, because the discharge has a lower concentration than the receiving water body, it would result in a lower concentration of the pollutant in the receiving water body.” (0117—City of Klamath Falls)
“The Department should revise the background rule to eliminate the requirement that there must be a hydro logical connection between a permitee's intake water and the receiving water body before a permittee is entitled to a background pollutant allowance. The City's intake water originates from groundwater; however, it would be extremely difficult and costly to determine the extent to which all of this groundwater is hydrologically connected to the receiving water body. It is also unclear why the Department has restricted the availability of the background pollutant allowance to instances where groundwaters are hydrologically connected to the receiving water body.  Accordingly, the background rule should be revised to eliminate the requirement of a hydro logical connection between a permitee's intake water and the receiving water body.” (0117—City of Klamath Falls).  This commenter suggested the following revision:

“(C) The source of the mass of pollutant in the facility's intake water can be from: (i) water deliberately drawn into or introduced into a facility's water supply or distribution system, or (ii) water that inadvertently infiltrates into a facility's water collection system,   intake water is from the "same water body" if it is taken into the facility from the receiving water body or a hydrologically connected water such that the intake pollutant would have reached the vicinity of the outfall in the receiving water within a reasonable period had it not been removed by the permittee. This definition is intended to be the same as and is further explained in the 'intake credits" rule in OAR 340 045
(b) Conditions for a background pollutant allowance:
(A) For dischargers whose intake water is from the same water body into which it discharges, the mass of the pollutant in the discharge does not exceed the mass of the pollutant in the facility's intake water or the mass of the pollutant added through inadvertent infiltration into the facility's water collection system.
For discharges whose intake is not from the same water body into which it discharges, the mass of the pollutant shall not exceed that which would cause more than a 3% increase above the background concentration of the receiving water body, taken from the same water body that receives the discharge and, therefore, does not increase the mass load of the pollutant in the receiving water body.”

DEQ Response:  DEQ disagrees with some commenters’ suggestion to remove the requirement that the intake pollutant be from the same body of water. DEQ concludes that the use of a site-specific background pollutant criterion is appropriate where the discharge has an insignificant effect on the receiving waterbody. A fundamental basis for reaching this conclusion is that the discharger will not increase the pollutant load to the waterbody and that the pollutant would have reached the vicinity of the outfall point had it not been intercepted by the discharger.  

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991505]3.3  Conditions for a Background Pollutant Allowance [OAR 340-041-0033 (6)(b)]

1. [bookmark: _Toc293991506]Discharge pollutant mass does not exceed intake mass [OAR 340-041-0033(6)(b)(A)]

One commenter stated that there should not be a limit on discharge mass as long as concentration is within bounds:

“…human health is affected by the concentration of the pollutant in the receiving waterbody, not the mass load.  Indeed, an increase in mass load could actually be accompanied by a decrease in the receiving water concentration if the discharge concentration is below the background concentration.” (0079 – Oregon Water Quality Standards Group)  

DEQ Response:  DEQ disagrees that it should not limit mass as long as the concentration is within bounds.  As described in the preceding response, DEQ concludes that the use of a site-specific background pollutant criterion is permissible in instances where the discharge has an insignificant effect on the receiving waterbody. A fundamental basis for reaching this conclusion is that the discharger is not increasing the pollutant load to the waterbody. Further removing the prohibition on addition of mass would conflict with the water quality objectives for the waterbodies DEQ expects to be eligible for a site-specific background pollutant criterion. DEQ expects it will be used in situations where the waterbody exceeds applicable water quality criteria and is either listed as impaired or is expected to be listed based on the available data.  In this situation, the Clean Water Act requires DEQ to develop a total maximum daily load (TMDL) and for sources to reduce pollutant loading to the waterbody in order to attain the criteria.  Because the objective of the TMDL is to reduce the pollutant load in the waterbody, additional mass discharges of the impairment pollutant are not allowed until the TMDL is complete and demonstrates that assimilative capacity for an additional load is available and that the additional load of pollutant will not reduce the likelihood of attaining standards in the waterbody. 

No changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991507] Calculating 3% increase in pollutant [OAR 340-041-0033(6)(b)(B)]

 “… there are hurdles to calculating the Background Pollutant Allowance and Intake Credits that would be extremely difficult for municipalities to meet, particularly calculation of the harmonic mean stream flow in some smaller streams.
More flexibility should be provided in the harmonic mean calculation – a range of acceptable harmonic means should be allowed, rather than limiting it to either 100% or 25%. Case-by-base analysis of the harmonic mean should be allowed.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by another commenter. (0137 – Clean Water Services)

DEQ Response:  DEQ acknowledges the commenters concern regarding the availability of data, particularly for small streams, that may constrain the ability to calculate a harmonic mean stream flow. DEQ’s current guidance states that permit writers may use alternative, commonly accepted hydrologic and statistical approaches for instances where available flow data is limited. DEQ revised provisions addressing the use of harmonic mean flow value to be consistent with this guidance and practice.

The proposed rule language has been clarified by the addition of the term “mainstem” to better describe the segments of the Willamette and Columbia rivers where calculations are based upon 25% of the harmonic mean flow.  For all other waters, DEQ revised the rule language to acknowledge that DEQ will use the “harmonic mean flow or similar critical flow value” to reflect current state and federal practice and acknowledge that sufficient flow data will not always be available to calculate the harmonic mean flow.

Changes were made to the background pollutant provision based on these comments.

Further Definition to Calculation of Harmonic Mean
“Section (6)(b)(B) of the background rule concerns how the background pollutant concentration is calculated. The rule should clarify the relevant period of time to calculate the harmonic mean. The City suggests that the harmonic mean be calculated based on the past ten years of flow data.” (0117—City of Klamath Falls)
DEQ Response: DEQ disagrees that the rule should include the relevant time period for calculation of the harmonic mean flow. This flow statistic is used throughout the permit development process in addition to the use of this flow statistic in the proposed provision. Including this level specificity in the site-specific background pollutant criteria is unnecessary and not appropriate to address within this rule. Further, as noted in the preceding response, permit writers may currently adjust the relevant time frame or use other accepted hydrologic and statistical approaches depending upon site specific issues such as data availability or local hydrology.
No changes were made to the proposed rules based on this comment.

Fluctuating Background Levels

“As written, the background rule seems to only contemplate the availability of background pollutant allowances where a permitee's discharge will increase by 3% or less the background pollutant concentration of a water body. The rule should be expanded to ensure background pollutant allowances are also available, if necessary, for a permittee that discharges pollutants at a level higher than the State's generic water quality criteria, but lower than the background levels of the receiving water. For example, the State's generic criteria for arsenic may be set at 2.1 ug/1, but the average background level of arsenic at the mouth of Link River (immediately upstream of the City) is 6.45 ug/1. See City's February 22, 2011 public comment letter on arsenic criteria at 4. If a permittee discharged arsenic at a level that was lower than 6.45 ug/1, then the resulting concentration in the river below the discharge would be less than the background. In this case, the protection of human health would be increased. The background rule should be revised to reflect and encourage such discharges into a receiving water body.
On a related note, background levels of pollutants in a permitee's intake and in a receiving water body will fluctuate. There may be times when levels of background pollutants in intake are lower than the levels in the receiving water and other times when these levels are higher than levels in the receiving water. Given these circumstances, it is plausible that a permittee may, at some point, need to rely on a background pollutant allowance to address fluctuating amounts of background pollutants in its system. Therefore, the background rule should be expanded to reflect these circumstances.” (0117—City of Klamath Falls)

DEQ Response:  If DEQ understands the commenter’s example using arsenic, an intake credit could be used in this case, rather than proposing additional language in the background pollutant allowance to account for the situation where a permittee’s effluent is of better quality than the background upstream water quality.  As long as the discharge concentration and mass do not exceed the intake’s concentration and mass and the intake water source is hydrologically connected to the receiving water as described by the proposed rule, an intake credit could be employed.  

In response to the second question that requests DEQ to expand the rule to account for fluctuations of a pollutant that may occur in intake water, DEQ acknowledges that background concentrations of pollutants, flow, and other waterbody characteristics fluctuate on a seasonal, yearly, or long term basis.  Therefore, DEQ accounts for these fluctuations as part of the statistical analyses that are used in a Reasonable Potential Analysis.  Likewise, the implementation guidance for determining and calculating the site-specific background pollutant criterion as described in the final proposed rule will also account for fluctuations in waterbody conditions.  DEQ does not agree that this level of detail should be included in the rule provision.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991508]Human health risk level [OAR 340-041-0033(6)(b)(C)]

A 1×10-4 risk level is not protective.
A few commenters questioned whether a 1×10-4 risk level is still protective of designated use. 

“Riverkeeper and the Sierra Club find DEQ’s rationale for why the background concentration rule does not present an increased human health risk deeply troubling…Under DEQ’s rationale, many toxic discharges could qualify as de minimis and not warrant Clean Water Act regulation. Moreover, DEQ’s rationale views discharges authorized under the Background Concentration in a vacuum. For example, DEQ fails to account for toxic discharges from other point and nonpoint sources, and the cumulative impact of authorizing increased toxic pollutant concentrations.” (0071 – Columbia Riverkeeper, et al.)
 
 “The proposed rule is based on a false premise, namely that an increase of risk by two orders of magnitude “does not result in a significant change in human health protection.” It is difficult to imagine what level of change in protection the DEQ believes is significant if it isn’t a risk level that goes from one in a million chances of cancer to one in ten thousand. This rationalization appears to be founded more on the maximum level of cancer risk that EPA allows a state to adopt rather than any actual analysis of significance.” The commenter provided several examples supporting a claim that DEQ’s evaluation of the risk to human health posed by the provision is inadequate. (0078 – Northwest Environmental Advocates)

 “If Oregon is to apply the performance-based approach, ODEQ must first develop a process in its water quality standards regulation to ensure that designated uses are protected when lowering the protection from a 10-6 risk level, potentially all the way to a 10-4 risk level, in the waterbody.  EPA's 2000 Human Health Methodology says that states should  ... ensure that the risk to more highly exposed subgroups (sport fishers or subsistence fishers) does not exceed the 10-4 level." Without a process or analytical methodology adopted in regulation and submitted to EPA, the protection of designated uses cannot be ensured, even if a risk level up to 10-4 is consistent with EPA guidance for sensitive subpopulations.” (0083—U.S. Environmental Protection Agency)

One commenter added that the proposed provision provides less protection when current quantitation limits are factored in.

“…the lack of adequate monitoring technology already provides a large cushion between NPDES sources and meeting water quality standards. For the half of the new criteria where the quantitation limits are higher than the criteria, waters that are not listed as impaired may very well be impaired by levels of pollution that defy detection. In all of those instances, NPDES permittees can discharge pollutants with virtual impunity without even obtaining coverage under this background concentration provision.” (0078 – Northwest Environmental Advocates)

“DEQ has not established that the geographic extent of the proposed rule will be as limited as it states. It simply has not established any indication of the geographic extent of the rule and its relationship with the use of fish consumption. And the rule has no limitations on the degree to which waters of the state can go from one risk level to another. Finally, DEQ has not acknowledged that the increased risk it considers insignificant does not include the yet higher risk associated with the discharges prior to their being fully mixed with the receiving waters.
“Again, the geographic extent of these yet higher risk waters has not and will not be revealed, even after the rule is applied, but they are an integral part of the proposed rule.” (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ significantly revised this provision to affirm that the provision results in a site-specific criterion and to clearly establish requirements specifying that the resultant site-specific criterion will be the most protective of the following results: the current ambient pollutant concentration after discharge; the background concentration plus three percent; or the criteria value calculated at a 1 x 10-4 risk level. This value will be further constrained if needed to ensure that the discharger does not increase the mass of the pollutant in the receiving water. As a result of taking the most stringent requirement of all of these values, DEQ concludes that, at most, the discharge will result in a three percent increase in the waterbody’s pollutant concentration. In addition, DEQ will calculate effluent limits based on this site-specific criterion based on the appropriate dilution flow, which will be less than the full stream flow. In the scenarios DEQ evaluated in developing the revised provision, this approach will further limit the resultant ambient pollutant concentration to levels less than the calculated site specific criterion. As a result, given all of the conditions that must be met to use the provision, in addition to the constraints embodied in the calculation of the site-specific criterion and subsequent effluent limits, DEQ expects the resultant increase in concentration to be much less than three percent. 

DEQ also points out that in no case will implementing this provision result in an actual increase of the instream pollutant concentration associated with a 1 x 10-6 risk level to a concentration associated with a 1 x 10-4risk level.  Such an increase in concentration far exceeds the maximum three percent increase in the ambient concentration and is inconsistent with the rule’s requirements.

One commenter asked about the geographic extent of the proposed background pollutant allowance.  There are two geographic considerations included in the final proposed rule.  First, the final proposed rule requires that the background pollutants be from the “same body of water” as defined in the rule.  This requirement results in only those pollutants that would have inevitably reached the point of discharge to be considered in the site-specific criteria development.  The second is the zone of mixing, where DEQ has extensive published guidelines (Regulated Mixing Zones IMD) that governs the siting and sizing of these zones.   

Once the criterion has been developed and a mixing zone identified, DEQ will calculate the in-stream pollutant concentration following mixing of the discharge into the receiving water.  Mixing will be determined based on current dilution or dilution values calculated through DEQ’s Reasonable Potential Analysis IMD guidance or the flows specified for specific calculations as described in the rule.

No changes were made to the proposed rules in response to these comments.

Would Sanction Mixing Zones in Impaired Waters
A commenter interpreted the proposed rule language to mean that the 3 percent increase is calculated after the discharge has been “fully mixed” by the respective flows. 

“This means that in the unknown length of a waterbody before the discharge is diluted or mixed, the concentration will actually be higher than the 3 percent increase over the risk level of 10-4. It is impossible for the public to know now how much higher that risk will be or for what length of the receiving stream it will apply under the proposed rule. In other words, this provision would authorize a mixing zone that no state mixing zone general policy could endorse…Standing EPA’s policies on their head, the Department’s proposed rule seeks to sanction plumes of highly concentrated toxic chemicals – i.e., mixing zones – where there is no remaining assimilative capacity whatsoever.” (0078 – Northwest Environmental Advocates)

The commenter also noted that the proposed rule is also inconsistent with Oregon’s mixing zone rules.

“In short, Oregon’s existing mixing zone rules provide a far greater assurance of information, analysis, environmental protection, and public disclosure than the proposed rule which does not even require that DEQ establish the location of the plume allowed by the rule.” (0078 – Northwest Environmental Advocates)

DEQ Response:  With regard to the commenter’s concern that the proposed revision will sanction mixing zones in impaired waters, DEQ thinks the appropriate point of analysis is whether the resultant discharger requirements will further impair the waterbody for the pollutant in question. DEQ concludes that the rule, in its final proposed form, will not. The background pollutant allowance establishes a site-specific criterion in specific circumstances. As stated in the rule, DEQ may establish a site-specific background pollutant criterion in conjunction with the development of an individual discharger’s NPDES permit. The resultant site-specific criterion will be the most protective of the following results: the current ambient pollutant concentration after discharge; the background concentration plus three percent; or the criteria value calculated at a 1 x 10-4 risk level. This value will be further constrained if needed to ensure that the discharger does not increase the mass of the pollutant in the receiving water. In addition, DEQ will calculate effluent limits based on this site-specific criterion based on the appropriate dilution flow, which will be less than the full stream flow.  These limitations will result in spatially limited minor increases in ambient concentration and no increase in the total load of the pollutant in the waterbody. If the waterbody is listed as impaired under Clean Water Act section 303(d), the limitations and the prohibition on loading contained in the final proposed rule will ensure the discharge does not contribute to further impairment in the interim until DEQ develops a total maximum daily load for the waterbody. 
 
In addition, DEQ revised the provision to clarify that the site specific criterion will be used for the sole purpose of establishing limits for an individual discharger and will apply within the immediate vicinity of the discharge. All other relevant water quality standards remain applicable for the individual discharger, and all of the water quality standards, including the original criterion, will be used for implementing Clean Water Act programs, such as developing permits for other dischargers, assessing waters for impairment under CWA section 303(d) and preparing total maximum daily loads. Based on this approach and associated limitations, DEQ concludes that the resultant site-specific criteria value and approach to implementing this criterion and water quality standards will continue to protect the designated uses of the water body as a whole.

No changes were made to the proposed rules in response to these comments.

Request to delete human health risk condition from background pollutant rule
“The proposed Background Pollutant Allowance conditions include a restriction that the background concentration is less than 97 percent of the value that represents a 10-4 human health risk. This appears to significantly limit the potential utility of providing a Background Pollutant Allowance by establishing restrictions on the background conditions that are uncontrollable due to natural conditions.” (0034 – City of Ontario)
 “Section (6)(b)(C) of the background rule provides that, as a condition of a background pollutant allowance, the background pollutant concentration is less than 97% of the value that represents a lx10-4 human health risk level. This condition should be deleted. The purpose of the background rule is to authorize permittees to discharge into water bodies where there are elevated levels of toxic substances in a permitee's intake that are above the State's generic water quality set by rule. If this provision remains in the background rule, it could potentially undercut the purpose of the rule. Irrespective of human health risks, a permittee should be able to rely on a background pollutant allowance particularly where the background levels of a toxic substance like arsenic are naturally-elevated in the receiving water body.” (0117—City of Klamath Falls)
DEQ Response:  DEQ disagrees that the 10-4 human health risk level should be deleted from the background pollutant allowance.  The purpose of this provision was not intended to allow up to a 3% increase in concentration for any NPDES permittee discharging into a waterbody exceeding human health criteria.  Discussions with the rulemaking stakeholder group centered around facilities where intake water was cycled through a facility multiple times, thus concentrating the amount of pollutant in its discharge.  These non-contact cooling facilities do not, as a general matter, contribute any pollutant mass to its discharge, but because the facility concentrates the pollutant, an intake credit is not available.  The facility could reduce the amount of intake water recycling and, conceivably, meet effluent limits and/or be eligible for an intake credit, but the facility would be required to use larger quantities of water, thus defeating the purpose of water conservation practices.  Based on the discussions with the stakeholder workgroup, this provision has broadened to include other kinds of circumstances, as long as the conditions stated in the provision are met.
This provision sets the procedures for developing a site-specific background pollutant criterion. Establishing a not to exceed human risk level of 10-4 falls within an acceptable risk range for carcinogens based on a protective fish consumption rate of 175 g/day.  Any risk level greater than this level would compromise the rationale of the alternate site specific criterion as still being protective of the designated use.  

No changes were made to the proposed rules in response to these comments.

Intake water may have lower pollutant levels than receiving water
 “As noted above, the City requests that the human health risk condition (Section (6)(b)(C)) be deleted from the background rule. If the Department retains the condition, then, at a minimum, it should recognize that, in many instances, a permitee's intake water may have less of a naturally-elevated pollutant than the level of this same pollutant in the receiving water body. Under these circumstances, the permitee's discharge would be more protective of human health than the background conditions in the receiving water body. Thus, in the event the Department retains the condition, Section (6)(b)(C) should be revised to state:
“(C) The background pollutant concentration is less than 97% of the value that represents a 1x10-4 human health risk level. This value is calculated using EPA's human health criteria derivation equation for carcinogens (EPA 2000). This condition does not apply where the permitted discharge will result in a pollutant concentration in the water body that is less than the background concentration of the receiving water body after completely mixing with 100 % of the receiving water body as calculated using the most recent 10 year harmonic mean flow of the receiving water body.
“On a related note, if the Department rejects this proposal and retains Section (6)(b)(C) (as proposed) then it should either not apply this provision to background conditions of arsenic or explain how this condition would apply to arsenic. The proposed arsenic criteria (unlike other toxic substances criteria) includes two different criterion derived from two different human health risk factors.   Given this unique situation, it is unclear how this condition could or would be applied for arsenic.” (0117—City of Klamath Falls)

DEQ Response:  The commenter requests DEQ delete proposed subsection (6)(b)(C) which constrains the applicability of the proposed background pollutant allowance to situations where the risk level associated with ambient concentrations is 1 x 10-4 or less. The commenter cites conditions where the discharge may be of better quality than the receiving water in support of this request. As described in previous responses, DEQ significantly revised this provision, however, it continues to prohibit any resultant instream concentration greater than a 1 x 10-4 risk level.  As explained in the preceding response, this constraint remains an essential element of the proposed rule.  Further, as described in DEQ’s response to comments in section 3.3.B of this document, an intake credit will be available for the situation the commenter describes, if the discharge and the receiving waterbody meet the conditions described in the final proposed intake credit rule. 

DEQ expects the use of this provision for arsenic will be limited because the newly adopted water + organism criterion for arsenic[footnoteRef:4] is already based on a risk factor of 10-4.  If the arsenic “organism only” criterion is the only applicable arsenic value  (which is based on a 1.1 x 10-5 risk level) for a waterbody in question, this provision will be available. [4:  The newly proposed human health criteria for arsenic was adopted by the EQC on April 21, 2011, but will not become effective until after EPA approval.] 


No changes were made to the proposed rules based on these comments.

Clarification Regarding 1x10-4 Human Health Risk Level
“The language in section (6)(b)(C) should be revised to clarify that the waterbody value shall not exceed a 10-4 risk level. As written, it could be interpreted that a discharger is allowed a 3% increase in concentration beyond the 10-4 risk level which EPA understands is not ODEQ's intent.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response:  DEQ agrees with the commenter. DEQ’s revisions to the proposed rule reflects this intent.

Changes were made to the rule based on these comments.

[bookmark: _Toc293991509]3.4  Technologically and economically feasible reduction measures [OAR 340-041-0033(6)(c)]

“The condition in the proposed rule that “The Department may require the discharger to use any technologically and economically feasible pollutant reduction measures that are known to be available to prevent or minimize a pollutant concentration increase in the receiving water body…” seems especially restrictive as a potential consequence to pursuit of a background pollutant allowance. By focusing narrowly on a concentration basis solely on the City of Ontario’s effluent outfall, the discharge would appear to exceed DEQ’s proposed 2.1 ug/L arsenic standard. However, this is misleading since on a system wide mass basis, the City actually reduces arsenic in the Snake River. The City would not expect to be subject to a narrowly focused analysis based on concentration that results in a DEQ requirement “to use any technologically and economically feasible pollutant reduction measures” as a condition to qualify for a background pollutant allowance.” (0034 – City of Ontario)

DEQ Response: In revising the provision, DEQ specified that as a condition of developing the site-specific criterion, the permittee must use any feasible pollutant reduction measures known to minimize the pollutant concentration in their discharge. If employing known and available pollutant reduction measures will enable the permittee to meet the calculated WQBEL (with or without an intake credit), this is preferable to developing a site-specific background pollutant criterion. Further, where this provision is used to develop a site-specific background pollutant criterion, known and available pollutant reduction measures should be used to ensure that any increase in concentration is minimized. In its evaluation of whether pollutant reduction measures are feasible, DEQ will consider whether the pollutant reduction measure will result in adverse environmental effects. Due to the variability of facilities and range of options that may or may not be available to minimize the pollutant in question, DEQ expects this analysis will vary by facility. Not all situations will warrant pollutant reduction measures, depending on the circumstances.  

No changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991510]3.5  General comments regarding Background Pollutant Allowance

1. [bookmark: _Toc293991511]Background Pollutant Allowance will not work for municipalities

“One flexible permitting mechanism that could be considered is to address elevated background levels of arsenic by allowing for a “background pollutant allowance” where “an increase of 3% or less in the background pollutant concentration of a water body that approaches or exceeds an applicable human health criterion does not result in a significant change in human health protection and may be allowed…” It is my understanding that this background pollutant allowance is available for an industry but not a city? Why is that allowance not being made available to municipalities? At the variance meeting on January 25th, representatives of EPA indicated that cities could not use this option.” (0034 – City of Ontario)

 “The Background Pollutant Allowance rule as drafted is not workable for municipalities because they will generally be unable to meet the requirement that the intake water is from the “same water body” as the discharge (e.g., Intake Credit rule at OAR 340-045-0105(2)(a)(A) & Background Pollutant Allowance portion of toxics rule at OAR 340-041-0033(6)(a)(C) and (6)(b)(A)).” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services; 0184 – City of Salem)

“It appears that the intake credits and background pollution levels will primarily benefit industrial permittees, and most municipal wastewater treatment plants expect that they will need to apply for a variance. This is sad evidence of the fact that we still have a lot of work to do if we are to achieve the goals of the Clean Water Act. It does not mean that we should make our standards weaker than what is actually needed to protect human health and the environment.” (0084 – Oregon Environmental Council)

DEQ Response:  Although the final proposed site-specific background pollutant criteria provision does not specifically preclude municipalities, DEQ acknowledges that the establishment of a hydrological connection between a permitee's intake water and the receiving waterbody to establish eligibility for a site-specific background pollutant criterion could be difficult given that municipalities may have multiple sources of intake water and may have pollutants entering the distribution system through infiltration and inflow contributions. In revising the provision, DEQ added more detail to provide a better description of what such an analysis will look like, should a municipality pursue the use of this tool.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991512]Background Pollutant Allowance should not apply to new sources.

Some commenters stated that the background pollutant allowance should not apply to new sources.

“DEQ’s proposed background concentration rule would cover new as well as existing sources. DEQ has not explained why, as a matter of policy, the state would want to allow new sources to increase the concentration of a toxic pollutant for which a waterbody is already impaired… DEQ’s proposed rule is clearly an attempt to avoid the constraints that EPA’s NPDES permitting regulations already place on new sources that seek to discharge a pollutant into a waterbody that is impaired for that same pollutant. Using Oregon’s water quality standards to avoid the permitting regulations is both impermissible and poor public policy. EPA’s regulations prohibit the agency’s issuing an NPDES permit “when the conditions of the permit do not provide for compliance with the applicable requirements of the CWA, or regulations promulgated under the CWA” or “when the imposition of conditions cannot ensure compliance with the applicable water quality requirements of all affected states.” Specifically, EPA’s regulations prohibit the issuance of an NPDES permit for a new discharge where the discharge may “cause or contribute to the violation of water quality standards.” EPA NPDES regulations allow for one limited exception to this prohibition of discharges into impaired waters. In order for a discharge of the pollutant at issue to be allowed, the regulations require strict assurances that the receiving water can handle the new discharge and meet water quality standards and that specific plans are in place to ensure that it will be restored from its condition of impairment.” (0078 – Northwest Environmental Advocates)

“Question: Could DEQ apply the Background Concentration Allowance rule to new or expanded discharges? What is the rationale behind this decision?” (0071 – Columbia Riverkeeper, et al.)

DEQ Response:  DEQ agrees that the background pollutant allowance provision should not be used for new dischargers.  DEQ added language that prohibits new dischargers from seeking a site-specific background pollutant criterion.

Changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991513]Clarifications Regarding Groundwater

Groundwater as Intake Water
“The Department should revise the background rule to clarify that, when a permitee's intake water is from groundwater (which is the case for the City), an increase resulting in 3% or less in the background pollutant concentration of a water body will be measured by comparing the concentration of the pollutant above the discharge to the concentration of the pollutant in the water body below the discharge after complete mixing. This revision will clarify that the background rule can be applied to permittees whose intake originates from groundwater as opposed to a water body immediately upstream of a permitee's discharge.”  (0117—City of Klamath Falls).  The commenter suggested the following revision:

“(6) Any permitted discharge that causes either a decrease in the background pollutant concentration or causes an increase of 3% or less over in the background pollutant concentration of a water body that approaches or exceeds an applicable human health criterion for a carcinogen does not result in a significant change in human health or aquatic resource protection and may be allowed under the conditions established in subsection (b) of this section.  When a permitee's intake water originates from groundwater, an increase of 3% or less in the background pollutant concentration of a water body will be measured by comparing the concentration of the pollutant above the point of discharge to the concentration of the pollutant in the receiving water body below the discharge and after complete mixing of the discharge.” 
DEQ Response:  DEQ does not agree that this change needs to be made.  As long as there is a hydrological connection established between the groundwater source and the receiving water discharge point, a background pollutant allowance may be used as long as all other conditions of this proposed provision are met.  Calculations to determine a site-specific background pollutant criterion will be conducted based on a combination of flow-weighted mass balances, if there are multiple sources, and hydrologic studies.

No changes were made to the proposed rules in response to these comments.

Groundwater Infiltration
“The Department should revise the background rule to address the fact that a permitee's intake water can include groundwater deliberately drawn into or introduced into a municipality's intake and/or groundwater that inadvertently infiltrates into its municipal collection system. Thus, the City requests that the background rule be revised to clarify that allowances can also be issued to account for pollutants that enter a municipal collection system through inadvertent infiltration.” (0117—City of Klamath Falls)
DEQ Response:  The site-specific background pollutant criteria provision does not preclude groundwater drawn into or introduced into a municipality's intake and/or groundwater that inadvertently infiltrates into its municipal collection system. Rather the provision requires any such sources to be hydrologically connected to the receiving stream of the discharge.  In the event this demonstration can be made, the types of intake water can account for part or all of these sources.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991514]Duration of a Background Pollutant Allowance
“A new provision (6)(b)(C) should be added to the background rule to clarify that a background pollutant allowance lasts for the duration of the permit. Further, if the permit is administratively extended, the background pollutant allowance will continue to be in effect during the period of the administrative extension.” (0117—City of Klamath Falls)
DEQ Response:  In developing and implementing the site-specific background pollutant criteria, DEQ will establish the criterion and effluent limit concentrations, which will be effective for the duration of the permit. DEQ added language noting it will evaluate any new ambient and effluent data at permit renewal in deciding whether to continue the use of a site-specific background pollutant criterion. If continued, DEQ will evaluate whether the associated criterion and effluent limit concentrations will need to be revised. DEQ also added language clarifying that in the event a pollutant waste load allocation has been assigned to the permittee as part of a TMDL, DEQ will discontinue the criterion. DEQ does not believe additional language addressing the duration of the site-specific background pollutant criterion is needed.

Clarifying changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991515]Clarifications Regarding Implementation
One commenter sought clarification regarding whether it would be eligible for background pollutant allowance.
“If the Department retains the requirement that a permitee's intake water and the receiving water must be from the "same water body" (e.g., a hydrological connection between the intake water and the receiving water body) then the City requests clarification as to whether it would be a candidate for a background pollutant allowance. At least some of the City's intake water, including water that inadvertently enters its collection system, is hydrologically connected to the Klamath River. Thus, even if the rule is not revised as requested above, the City would presumably qualify for a background pollutant allowance for at least some of the water entering its intake system. Please clarify if the Department has a different interpretation.” (0117—City of Klamath Falls)
DEQ Response:  DEQ agrees with the commenter that if the portion of water that inadvertently enters its collection system from inflow and infiltration is hydrologically connected to the receiving stream (i.e. Klamath River), the City will meet that qualification for a site-specific background pollutant criterion.  As described in the final proposed rule, DEQ will address these sources of intake water by considering the flow-weighted amount of each source of the pollutant. The final proposed rule states that situations where the intake water is hydrologically connected to the receiving waterbody are eligible for a site-specific background pollutant criterion.

Clarifying changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991516]Proposed rule is inconsistent with EPA requirements.

More justification needed to be approved as a water quality standard: site specific criteria and performance-based approach.
One commenter provided specific details regarding DEQ’s need to develop a process in its water quality standards regulation to ensure that designated uses are protected under the Background Pollutant Allowance provision. 

“As currently written, this provision authorizes site-specific criteria changes to human health criteria for carcinogens without providing for appropriate Clean Water Act (CWA) 303(c) and 40 CFR 131 review since the provision allows a change to the intended level of protection for human health in the waterbody. Site-specific criteria are allowed by regulation but are subject to EPA review and approval. The federal water quality standards regulation at section 131.1 l(b )(l)(ii) provides states with the opportunity to adopt water quality criteria that are " ... modified to reflect site-specific conditions." Site specific criteria, as with all water quality criteria, must be based on a sound scientific rationale in order to protect the designated use. Site-specific criteria are most commonly used for aquatic life protection. A site-specific criterion is intended to come closer than the national criterion to providing the intended level of protection to the aquatic life at the site, usually by taking into account the biological and or chemical conditions (i.e., the species composition and or water quality characteristics) at the site (EPA WQS Handbook 1994).” (0083 – U.S. Environmental Protection Agency, Region 10)

 The same commenter also sought additional clarification regarding lowering the protection from a 10-6 risk level. 

“One approach to resolving this issue would be to add additional text to the provision, making clear that implementation of this provision requires submitting each individual background pollutant allowance for EPA review and approval consistent with the requirements for criteria changes in CWA 303( c) and 40 CFR 131.
A performance-based approach may also be a viable alternative. EPA has provided guidance for developing a performance-based approach consistent with the CWA and EPA's implementing regulations. This approach may be used to streamline state and tribal adoption of criteria (EPA Review and Approval of State and Tribal Water Quality Standards, 65 FR 24648)… 
Finally, for either approach, the rule language needs to be clear that the rule will be implemented on a facility-by-facility basis in association with a NPDES permit and identify the extent to which the criteria apply to the remainder of the waterbody. Although this is arguably implied from the current language, it must be clearly stated in the rule language itself.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response: DEQ agrees that the proposed background pollutant allowance effective establishes a site specific criterion for that pollutant.  DEQ extensively revised the background pollutant provision to reflect the establishment of a site specific criterion as an outcome of this process.  Further, the revised provision now included additional detail reflecting a performance based approach to develop and implement any site specific criteria. DEQ revised the provision in accordance with the options and descriptions provided by EPA’s comments. In addition, DEQ followed EPA’s current guidance on a performance based approach (See EPA Review and Approval of State and Tribal Water Quality Standards, 65 FR 24648).  If this performance based approach is approved by EPA, there is no further requirement to submit each site-specific background pollutant criterion to EPA for approval. Rather, as described in the final proposed rule, the criterion will be developed and implemented in the affected NPDES permit at the time DEQ develops and issues the permit.  

Significant changes to the proposed background pollutant allowance were made in response to these comments.

Inconsistent with Antidegradation Policy
One commenter stated that allowing a new source to increase the concentration of a pollutant causing an impairment is also contrary to the antidegradation policy.

“By definition, an increase in the concentration of a pollutant causing an impairment is decreasing the level of water quality necessary to protect existing uses and likely impairing those existing uses. This violates the mandate of Tier I protections. DEQ has not explained why it believes that it can embed a violation of Tier I protections of the antidegradation policy into narrative water quality standards or general policies that implement standards. The proposed rule would allow unlimited degradation by new sources of an impaired water up to the maximum permitted risk level of 10-4 (and beyond that risk level in the area prior to complete mix) despite Oregon’s having adopted a risk for carcinogens of 10-6…Such a change in allowable levels of toxic constituents might jeopardize those existing uses.” (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ significantly revised the proposed background pollutant allowance provision, in part to clarify that the provision results in a site-specific change in criteria. This provision continues to target situations where a facility passes through pollutants it receives from its upstream intake water and prohibits the addition of mass of any pollutant. This prohibition, coupled with a three percent cap on increasing the receiving water concentration, results in no additional pollutant load and minimizes any change in the resultant concentration. Separately, DEQ regulations and Internal Management Directives require permit renewals that result in the discharge of a new or increased load to conduct an antidegradation review. This provision does not obviate those requirements. Further, DEQ clarified that this rule is only applicable to facilities with existing NPDES permits, which addresses the concern raised by the commenter regarding the potential for unlimited degradation by new sources. 
Changes were made to the proposed rules in response to these comments.

De minimis Exception is Impermissible
One commenter stated that the proposed rule’s de minimis exception is impermissible.

“Nationally, the concept of de minimis has been used primarily if not exclusively in the context of Tier II of the antidegradation policy. The rationale for using a de mimimis rule in applying Tier II protections is to limit the analysis required when evaluating whether a source should be allowed to use remaining assimilative capacity in a waterbody… This, however, is not the context of the background concentration rule because, by definition, the waters affected by this proposal are impaired waters, not waters with assimilative capacity... In other words, allowing a provision that automatically adjusts the numeric criteria to accommodate new or existing pollution sources that would otherwise be deemed to cause or contribute to violations of numeric criteria would be precedent-setting and undermine the fundamental principles of NPDES permitting.” (0078 – Northwest Environmental Advocates)

DEQ Response:   As noted in preceding responses, DEQ significantly revised the proposed background pollutant allowance provision, in part to clarify that the provision results in a site-specific change in criteria. The commenter’s concern raised issues with the proposed rule’s concentration exception.  As a result, this aspect of the commenter’s concern is now moot. The commenter further raises concerns regarding the precedent-setting nature of the provision and the extent to which the provision undermines “the fundamental principles of NPDES permitting.”  DEQ pursued this provision because it concluded that there was a significant gap in the state’s current regulations to address situations where facilities do not contribute new or increased loads to receiving waters, but receive contamination associated with other anthropogenic or natural activity through their intake water. A TMDL is ultimately the correct vehicle to identify sources of the pollutant in question and to allocate responsibilities for reduction. In cases where the facility in question is not a source and is not contributing a load of the pollutant to the water, reductions should most appropriately be assigned to the pollutant sources. This will also result in the most cost-effective reduction of the pollutant. For these reasons, this provision does not undermine DEQ’s approach to NPDES permitting.

Changes were made to the proposed rules to respond in part to these comments.

Would Establish Water Quality Standards Without the Requisite Rulemaking and EPA Review
A commenter noted that site-specific criterion require analysis, justification, public process, clarity as to the resulting criterion, geographic location to the extent of the new criterion, and submission to EPA.

“In its proposed rule DEQ suggests that it may derive new water quality criteria on a source-specific basis without conducting a site-specific analysis of the level of protection provided by the result, without producing a site-specific criterion to replace the otherwise applicable statewide standards, without clarifying where and when the new criterion applies, and without the opportunity for a public hearing and satisfying the public notice requirements required for revising water quality standards. For this reason, the background concentration rule is wholly inconsistent with EPA requirements.
The proposed background concentration rule adjusts the level of acceptable pollutant concentration in a waterbody at an individual site based on the existing ambient concentration plus 3 percent with a cap of a risk level of 10-4. Each time DEQ would apply this provision it would constitute a revision to Oregon’s water quality standards and would be subject to EPA action. Therefore, EPA cannot approve this provision in advance of its application and cannot approve it as an acceptable methodology because it does not contain any of the provisions that apply to actions that are subject to water quality standards revisions, such as public notice and comment under 40 C.F.R. §131.20(b) of its regulations.” (0078 – Northwest Environmental Advocates)

DEQ Response:  As described in DEQ’s response to comments throughout this section, DEQ significantly revised the proposed background pollutant allowance provision, in part to clarify that the provision results in a site-specific change in criteria.  DEQ followed EPA’s current guidance on a performance based approach (See EPA Review and Approval of State and Tribal Water Quality Standards, 65 FR 24648).  If this performance based approach is approved by EPA, there is no further requirement to submit each background pollutant allowance to the EPA for approval.  

No additional changes were made in response to this comment.

 Creates An Ever-changing “criterion”
A commenter stated that the proposed rule would effectively “automatically change a criterion with a risk level of 10-6 to one with a risk level as high as 10-4 without any review of that change as an alteration to a water quality standard. As such, it neither meets the requirements of a criterion nor of a variance.” (0078 – Northwest Environmental Advocates)

DEQ Response:  As described in DEQ’s response to comments throughout this section, DEQ made a number of revisions to the background pollutant allowance provision, in part to clarify that the provision results in a site-specific change in criteria. DEQ also points out that in no case would the implementation of this provision result in an actual increase in the pollutant’s concentration from 1 x 10-6 to 1 x 10-4. Such an increase in concentration would exceed the maximum three percent increase in the ambient concentration, at a minimum.

No additional changes were made in response to this comment.

Suffers a Series of Flaws
“As drafted, the proposed Background Concentration Allowance rule, OAR 340-041-0033(6), does not comply with the federal Clean Water Act. The rule would allow sources that take pollutants in their intake water and concentrate those pollutants, without adding any additional mass loading, to discharge a more highly concentrated effluent without being considered in violation of Oregon water quality standards… The Background Concentration Rule suffers from a series of flaws, including:
· authorizing facilities to concentrate intake water pollutants, even if the sources of the pollution is upstream human activity;
· allowing increased health risks of pollution as a de minimis increase;
· establishing water quality standards for a wide range of toxic pollutants without meeting the Clean Water Act’s requirements from establishing standards, protecting beneficial uses, complying with antidegradation
· review, and the public process and EPA action required for water quality standard development; authorizing mixing zones and increased pollution discharges in impaired waters.” (0078 – Northwest Environmental Advocates)

DEQ Response:  As described in DEQ’s response to comments throughout this section, DEQ made a number of revisions to the proposed background pollutant allowance provision, in part to clarify that the provision results in a site-specific change in criteria. DEQ addressed the commenter’s summarized concerns in responses throughout this section. DEQ’s revisions either address or moot many of the commenter’s concerns. Where DEQ disagreed with the commenter’s comment or conclusions, DEQ described the basis for its perspective in the relevant response.

No additional changes were made in response to this comment.

[bookmark: _Toc293991517]Concerns about Background Pollutant Allowance (General)

Strong Opposition
Some commenters expressed strong opposition to the Background Pollutant Allowance provision. (0173 – Cat Koehn, oral testimony at Salem hearing)

“Surfrider objects to the proposed revisions establishing a “background pollutants allowance,” which would basically allow “de minimus” violations of the human health criteria so long as a pollutant already exists in the discharger's intake water, and the discharger is not adding the pollutant to the same water body.  The allowance is inappropriate because it applies to dischargers whose industrial processes increase the concentration of a pollutant, which contributes to the problem, even if the discharger is not adding the pollutant. Moreover, a background pollutants allowance fails to ensure that public health is adequately protected from toxic pollutants.  This approach has only been employed as an implementation mechanism to allow de minimus increases in temperature or turbidity above ambient levels that already exceed aquatic life criteria, not human health criteria for toxics.  Unlike temperature and turbidity, toxic pollutants generally are not part of the natural environment and do not have a high degree of variability.  The human health criteria for toxics are derived from calculations that take into account exposure and risk to human health; allowing any increase above this criteria would threaten public health and fail to protect swimming and fishing uses.  Moreover, the allowance would be difficult, if not impossible, to monitor and enforce, furthering increasing threats to human health from toxic pollutants.  While DEQ's desire to encourage facilities to employ multiple cooling cycles is laudable, the proposed background pollutants allowance is not the appropriate means to do so and presents an unacceptable risk to human health.” (0049 – Surfrider Foundation)

 “The proposed “Background Pollutant Concentration Allowance” does not square with the Clean Water Act. If adopted, Oregon would be the first state with a Background Pollutant Concentration Allowance for toxics. As EPA explained during the October NPDES rulemaking workgroup meeting, this rule is not consistent with the Clean Water Act. Moreover, the rule is unnecessary given DEQ’s proposed revisions to the variance rule.” (0060 – Oregon Toxics Alliance form letters, 3 commenters; 0071 - Columbia Riverkeeper, et al.; 0131 – Carla and Fred Hervert)

“In its efforts to ensure that the new stringent toxic criteria apply to no point sources, DEQ has included a provision that would make a mockery of those criteria and if EPA approved it would establish a precedent that would likely be used across the country, making Oregon a leader in undermining the Clean Water Act.” (0078 – Northwest Environmental Advocates)

“It appears that the intake credits and background pollution levels will primarily benefit industrial permittees, and most municipal wastewater treatment plants expect that they will need to apply for a variance. This is sad evidence of the fact that we still have a lot of work to do if we are to achieve the goals of the Clean Water Act. It does not mean that we should make our standards weaker than what is actually needed to protect human health and the environment.” (0084 – Oregon Environmental Council)

DEQ Response: DEQ acknowledges statements generally stating objections to the proposed background pollutant allowance. DEQ acknowledges that EPA will be reviewing the final proposed site-specific background pollutant criteria provision to determine whether it can be approved under section 303(c) of the Clean Water Act.  DEQ appreciates that this provision is innovative and has not yet been proposed or adopted by any other state.  Nonetheless, DEQ has worked through the rule development process and through its consideration of the comments received and subsequent revisions to develop an implementation tool for NPDES dischargers that accounts for background pollutants already present in ambient waters, yet is still protective of the beneficial uses of that waterbody.

 No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991518]Support for Background Pollutant Allowance

“The OWQSG strongly supports the proposed background pollutant allowance and appreciates the effort that the Department has devoted to developing this concept.  Because, as discussed above, the proposed intake credit rule would apply to only a few dischargers, a background pollutant allowance is needed to prevent unreasonable applications of the human health criteria to facilities at which background pollutant concentrations already exceed an applicable criterion.” (0079 – Oregon Water Quality Standards Group)

“In addition to the proposed criteria revisions based on the fish consumption rate of 175 g/day, the Tribe supports DEQ’s proposed compliance options for point-source dischargers, which include intake credits, background pollutant allowance, and other variances.” (0126 – Confederated Tribes of the Grand Ronde Community of Oregon)

DEQ Response: DEQ acknowledges commenters’ support for this provision.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991519]Interaction with Other DEQ Programs

One commenter listed numerous concerns regarding the background pollutant allowance provision’s interaction with other water programs, namely NPDES permitting, TMDLs, and 303( d) impaired waters listing. 

“A general concern across all water programs is whether this provision would be applicable to new sources and, if so, whether measures will be used to ensure the facility evaluates all potential alternatives prior to using this provision. In addition, how will ODEQ address cumulative impacts in a manner that the protection of human health is ensured?” (0083 – U.S. Environmental Protection Agency, Region 10)
 
DEQ Response:  DEQ agrees that further clarification was needed on how the final proposed site-specific background pollutant criteria apply to other CWA programs.  Consequently, DEQ added language in section (6) indicating that the underlying water body criterion will continue to be applicable in all other Clean Water Act programs.  DEQ also clarified that a site-specific background pollutant criterion will only be established in situations where a discharger has a currently effective NPDES permit.  

The background pollutant allowance establishes a site-specific criterion in specific circumstances. As stated in the rule, DEQ may establish a site-specific background pollutant criterion in conjunction with the development of an individual discharger’s NPDES permit. The resultant site-specific criterion will be the most protective of the following results: the current ambient pollutant concentration after discharge; the background concentration plus three percent; or the criteria value calculated at a 1 x 10-4 risk level. This value will be further constrained if needed to ensure that the discharger does not increase the mass of the pollutant in the receiving water. In addition, DEQ will calculate effluent limits based on this site-specific criterion based on the appropriate dilution flow, which will be less than the full stream flow.  These limitations will result in spatially limited minor increases in ambient concentration and no increase in the total load of the pollutant in the waterbody. 

DEQ also revised the provision to clarify that the site-specific criterion will be used for the sole purpose of establishing limits for an individual discharger and will apply within the immediate vicinity of the discharge. All other relevant water quality standards remain applicable for the individual discharger, and all of the water quality standards, including the original criterion, will be used for implementing Clean Water Act programs, such as developing permits for other dischargers, assessing waters for impairment under CWA section 303(d) and preparing total maximum daily loads. Based on this approach and associated limitations, DEQ concludes that the resultant site-specific criteria value and approach to implementing this criterion and water quality standards will continue to protect the designated uses of the water body as a whole.
 
Changes were made to the proposed rules in response to these comments.


[bookmark: _Toc293991520]Topic 4: 
[bookmark: _Toc293991521]Variances OAR 340-041-0059
This section summarizes comments and responses regarding the proposed rule in OAR 340-041-0059, which states that subject to the requirements and limitations set out in the proposed rule, a point source may request a variance.  The Director of DEQ will determine whether to issue a variance for a source covered by an existing NPDES permit.  The commission will determine whether to issue a variance for a discharger that does not have a currently effective NPDES permit.

[bookmark: _Toc293991522]4.1  Applicability [OAR 340-041-0059(1)]

1. [bookmark: _Toc293991523]Authority to Grant Variances
One commenter stated that the proposed rule vests too much authority in the Director, it might impermissibly allow for expanded loads, and it fails to include needed reporting to the Commission.

“At a minimum, such dischargers should have to apply to the Commission, rather than the Director, for a variance. We urge, preferably, that the rule prohibit the issuance of a variance to a source seeking to increase its loading…Finally, we urge that the Commission be responsible for issuing all variances.” (0078 – Northwest Environmental Advocates)

Another commenter requested a specific change to the rule language.

“(1) Applicability. Subject to the requirements and limitations set out in sections (2) through (8)(9), below, the department or the commission may grant a point source may request a variance from water quality standards. The director of the department, or the director’s delegatee,…” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  Two commenters provided suggestions for DEQ to revise who has the authority to grant variances on DEQ’s behalf. One commenter requested that DEQ’s Environmental Quality Commission approval all variances. DEQ disagrees that all variances must be approved by the commission.  To foster efficiency in the administrative process for granting variances, DEQ proposed revisions to allow the director of DEQ to grant variances for existing individual NPDES permittees and the commission to grant variances for permittees that do not have a currently effective NPDES permit. The EQC generally meets every two months, however, agendas are typically very full and items brought to the EQC require an additional six weeks lead time for DEQ staff to prepare the materials. A backlog of variance requests may lead to delays in approval. Because DEQ expects variance requests to be closely linked with the permit evaluation and the drafting of the permit, the process for granting the variance should occur at the same time as the permit issuance. By giving authority to the DEQ director, the variance approval process will be more efficient and timely. DEQ is proposing that the commission grant variances in circumstances where a discharger does not have a currently effective NPDES permit.
Another commenter also suggested that “the director’s delegatee” be included as an authorized person to grant variances. DEQ believes, that as a general matter, the authority to grant variances should reside with the director (for existing NPDES permittees) and with the commission (for a discharger that does not have a currently effective NPDES permit). Further, existing DEQ policy addresses the delegation of authority in the director’s absence.
The commenter also requests DEQ prohibit the issuance of a variance to a source seeking to increase its loading.  DEQ does not agree that an explicit prohibition needs to be included as part of the rule.

[bookmark: _Toc293991524]Should Apply to Sources Other Than NPDES Permits

One commenter suggested the following revisions to this Subsection:
“(1) Applicability. Subject to the requirements and limitations set out in sections (2) through (8)(9), below, the department or the commission may grant a point source may request a variance from water quality standards. The director of the department, or the director’s delegatee, will determine whether to issue a variance for a source covered by an existing NPDES permit dischargers. The commission will determine whether to issue a variance for a new dischargers or sources or for categories of dischargers that does not have a currently effective NPDES permit.” (0079 – Oregon Water Quality Standards Group)

Similarly, the same commenter suggested the following revisions to this Subsection:

“(a) The variance applies only to the specified point source permit dischargers or category of dischargers and only to the pollutant(s) specified in the variance; the underlying water quality standard(s) otherwise remains in effect.” (0079 – Oregon Water Quality Standards Group)

The same commenter stated that variances should apply to all dischargers, not only NPDES facilities.  For example, a stream restoration or other project (e.g., the construction of a new outfall to improve water quality) that requires a section 404 permit and section 401 water quality certification might need a variance from water quality standards in order to receive the permit and certification. The commenter suggested the following revised language:

“(D) The variance is for a new discharge or source A point source does not have a currently effective NPDES permit, unless the variance is necessary to:…” (0079 – Oregon Water Quality Standards Group)

 DEQ Response:  The commenter suggested several revisions to the “Applicability” and other sections to broaden the rule to apply beyond individual NPDES permittees, to include permittees who receive general permits, who may be subject to Clean Water Act section 401 certifications, and other sources. DEQ disagrees that this is an appropriate or needed revision. DEQ is unaware of any situations where the granting of a variance to NPDES permittees who receive general permits or to non-NPDES sources would be necessary or recommended.  The commenter specifically noted activities that receive federal permits and section 401 certifications as a situation where variances may be needed. Section 401 of the Clean Water Act requires any federal permit or license that results in a discharge to a state waterbody to meet water quality standards.  For various construction activities conducted on a waterbody that receive 401 certifications, allowing a variance would circumvent the objectives for this program.  Furthermore, the nature of discharges (i.e. short term, intermittent) associated with activities that typically receive Clean Water Act section 401 certifications is very different from discharges receiving individual NPDES permits for end of pipe discharges and would require significant modification of the variance rule provision to reflect this difference. DEQ is aware of one prospective situation that may be different from the typical conditions described above. DEQ may evaluate a section 401 certification for the removal of the J.C. Boyle dam on the Klamath River, if the Department of Interior decides the dam should be removed. DEQ has initiated a process to revise its water quality standards specific to the particular facts of that situation, a process which may or may not consider the use of variances in that context. Beyond that instance, DEQ does not think the variance rules should be revised to apply to sources other than individual NPDES-permitted sources.
The commenter also suggests revisions to include “categories of dischargers” as types of sources that can be included under this provision. To the extent this suggested revision encompasses the commenter’s suggestion for DEQ to consider multiple discharger variances, the suggested revision and other similar comments are addressed under the multiple discharger variances section of this topic.
No changes were made to the proposed rules in response to these comments.
[bookmark: _Toc293991525]Applicability of variances to different types of criteria

Variances revisions should not apply to pollutants other than human health criteria.
Several commenters stated that DEQ should limit the variance rule only to human health criteria that are affected by this rulemaking. (0045 – Northwest Center for Alternatives to Pesticides form letter, 44 commenters; 0090 – Ann Vileisis, Kalmiopsis Audubon Society)

“To the extent the final regulation allows for variances, they should not apply to aquatic life criteria.  The rationale behind using variances as an implementation tool is to provide flexibility to dischargers who are unable to immediately comply with the revised human health criteria for toxics.  In contrast, because the aquatic life criteria are not being revised, the same rationale does not apply; there is no reason to issue variances from water quality standards that protect aquatic life.  Moreover, DEQ has not specifically considered how these revisions will affect attainment of the standards protecting aquatic life.  Moreover, if a threatened or endangered species may be affected, EPA’s approval of a variance from an aquatic life criterion will trigger an ESA consultation, which will only increase administrative delay.” (0049 – Surfrider Foundation)

 “DEQ should not make variances easier to obtain for water quality standards that are not becoming more stringent. DEQ’s new variance rule, which allows the agency to issue variances without EQC approval, should only apply to standards that are becoming more stringent: the toxics standards for human health. Other standards, including Oregon’s temperature and bacteria standards, will not change as a result of this rulemaking. In turn, the EQC should not make variances easier to obtain for standards that are not becoming more stringent.”  (0071 - Columbia Riverkeeper, et al.; 0060 – Oregon Toxics Alliance form letters, 3 commenters; 0107 – Ray Kinney; 0131 – Carla and Fred Hervert)

DEQ Response:  No discharger has previously sought, and as a result, DEQ has not previously granted a variance under its current rules. As a result, DEQ finds little basis for a conclusion of variances issued under the proposed rules being easier or more difficult to obtain. 

Some commenters cite the more stringent proposed human health criteria as the driving factor for revising the variance rules. DEQ agrees that concerns related to subsequent permitting requirements as a result of the revised criteria resulted in an increased focus on a need to revise the variance rules to make them more usable. DEQ disagrees, however, that the revisions are only applicable to human health criteria. One of DEQ’s objectives with the proposed rule revisions is to align the process for granting a variance with the existing process to develop and issue an NPDES permit. In addition, DEQ sought to put in place requirements that will ensure further progress toward meeting water quality standards during the term of the variance. As does the currently effective variance rule, the proposed rule also allows facilities to apply for variances for any water quality criteria, including toxics criteria for human health and aquatic life, as long as certain requirements are met.  The proposed changes will significantly improve variance issuance and implementation, with more specificity regarding minimum requirements and required actions that will ensure progress toward meeting water quality standards. As a result, the proposed improvements apply to all criteria.  The proposed variance provision has been developed to set up a framework for how all variance requests are assessed and processed and does not alter the applicability of the provision to different types of criteria. If DEQ revised the variance rules to limit it to human health criteria, any variance sought for aquatic life criteria would need to be granted under the current rules. DEQ concludes that such a situation is unnecessary and administratively inefficient, and therefore, did not make such a revision.

DEQ also notes that variances granted to individual NPDES dischargers must be subsequently approved by EPA. In addition, aquatic life criteria variances submitted to EPA for approval are subject to Endangered Species Act (ESA) consultation requirements. Section 7(a)(2) of the ESA requires that federal agencies, in consultation with the U.S. Fish and Wildlife Service and the National Oceanic and Atmospheric Administration Fisheries Service, ensure that their actions are not likely to jeopardize the existence of federally listed species or result in the adverse modification of designated critical habitat of such species.  EPA has stated that they envision the consultation will be tiered such that the detailed assessment of potential affects will occur at the time of EPA action on individual variances. Extended time for ESA consultation will need to be built into the standard variance approval timeframe for variances that require such consultation. 

No changes were made to the proposed rules in response to these comments.

Clarification Regarding Pollutants With No Water Quality Standard
One commenter asked whether a variance could be obtained for a pollutant when there is no underlying water quality standard:

“DEQ should revise Sections (3)(a) and (b) of the variance rule to clarify that a variance can be obtained for a pollutant even when there is no underlying water quality standard for that pollutant. In the Klamath River, there are extremely high amounts of phosphorus that enter the Lake Ewauna segment of the river from Upper Klamath Lake and this phosphorus causes downstream water quality impacts on pH and DO. However, there is no water quality standard for phosphorus. The variance rule should reflect the fact that variances can be obtained for pollutants that cause an exceedance of a water quality standard.” (0117—City of Klamath Falls)

DEQ Response:   DEQ evaluated the commenter’s question in regards to the applicability of variances for pollutants where there are no underlying water quality standards.  The proposed rule does not explicitly prohibit variances for these kinds of pollutants (e.g. phosphorus).  If these situations arose, DEQ would need to further evaluate how this concept could be developed to meet variance requirements and rules.

No changes were made to the proposed rules in response to these comments.

One Variance Provision For All Criteria Types is Preferable
One commenter stated that it is preferable to have a single variance process that applies to all criteria in the State in order to provide for clarity and consistency. 
“As each variance must be assessed for protectiveness, receive public notice and comment, and be approved by EPA prior to becoming effective, any issues relative to protectiveness of individual criteria that may not have been thoroughly reviewed during the workgroup process will be evaluated by ODEQ, available for public comment and reviewed by EPA on a case-by-case basis. We believe this provides opportunity for all interested parties to provide sufficient input into the process while maintaining clarity in the process.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response:  DEQ agrees with the comment stating a preference for a single variance process.

No changes were made to the proposed rules in response to this comment.

[bookmark: _Toc293991526]Conditions for not granting a variance [OAR 340-041-0059(1)(b)]

Not Granting a Variance Based on Implementation of ‘technology-based effluent limits’ [OAR 340-041-0059(1)(b)(A)]
One commenter stated that the rule is neither sufficiently clear nor does it contain sufficient requirements for DEQ to implement the proposed technology-based requirements.

“The proposed rule precludes the issuance of a variance if ‘[t]he effluent limit sufficient to meet the underlying water quality standard can be attained by implementing technology-based effluent limits required under sections 301(b) and 306 of the federal Clean Water Act. Given the lack of clarity concerning technology-based requirements, i.e., the obligations of DEQ to identify using best professional judgment (BPJ) the technology required for NPDES sources, DEQ must be more specific as to the meaning and intent of this provision. We urge DEQ to clarify the rule language in two ways. First, the Department should commit to using BPJ to update technology-based effluent requirements established by EPA when those are clearly outdated. Second, the Department should clarify that it intends to use BPJ when EPA has not yet issued such national effluent guidelines. The Department should not issue variances based on inadequate technology when the technology is readily available but EPA has not taken the steps to update its requirements.” (0078 – Northwest Environmental Advocates)

DEQ Response:  With regard to the commenter’s request that DEQ commit to using best professional judgment to update EPA’s technology-based requirements, DEQ notes that such requirements are beyond the scope of this rulemaking provision.  

In section (1)(b), DEQ states that it will not grant a variance if the discharger can meet the standards by implementing technology-based effluent limits required under sections 301(b) and 306 of the federal Clean Water Act. This provision is the floor of consideration for DEQ to consider granting a permittee a variance. Subsequent provisions require further evaluation of treatment or alternative options, and may require the use of additional treatment technologies through the required pollutant reduction plan. As such, including further requirements as a condition of DEQ’s initial consideration is unnecessary. 

No changes were made to the proposed rules in response to this comment.

‘Nonpoint sources under the control of the discharger’ 
One commenter listed legal and policy reasons why DEQ should not issue the proposed language that restricts the nonpoint source controls to those under the control of the discharger. 

“DEQ has chosen to use part of the language from the [Great Lakes Initiative] rules instead; these rules only require pollution controls on nonpoint sources over which the discharger has control. In claiming to follow the GLI, however, the Department jettisons the more stringent GLI requirement that the nonpoint source controls be achieved by the discharger before the variance is granted. Instead, DEQ’s proposed language is at best ambiguous as to the timing of such controls and could be read to be concurrent or in the future. Thus, DEQ has proposed to be less protective than either the GLI or the nationally-applicable regulations by narrowing the scope of nonpoint sources to be controlled and by allowing those controls to happen concurrently or in the future.” (0078 – Northwest Environmental Advocates)
“Section (l)(b)(A) of the variance rule seems to suggest that a permittee can only qualify for a variance if it also implements cost-effective and reasonable best management practices for nonpoint sources under its control. The City recognizes that best management practices are necessary to control nonpoint sources. Nonetheless, non-point source control bears no relation to whether a point source should qualify for a variance. The premise underlying a variance is that a point source cannot meet water quality-based criteria at its outfall or with a mixing zone. The Department should delete this condition and focus the variance qualifications on matters that concern point sources.” (0117—City of Klamath Falls)

DEQ Response: In response to the comment requesting DEQ delete the requirement for implementing cost-effective and reasonable best management practices for nonpoint sources under the control of the discharger, DEQ concludes that this requirement is an essential part of its variance rules and necessary to meet federal requirements. While the federal water quality standards regulations (40 CFR 131) do not specifically address nonpoint source BMP requirements in conjunction with the issuance of variances, the regulations require states to evaluate whether or not a use could be attained in a water body if the waterbody were not being impacted by point or nonpoint sources of pollution when evaluating whether designated uses can be removed. These latter requirements form the basis of EPA’s review of state’s variance regulations.
 
EPA has generally regarded the regulations governing use designation and removal to be applicable for granting variances, which are viewed as analogous to a use change for an individual discharger. In that context, EPA previously interpreted the federal regulations to require those BMPs that may be implemented by a particular discharger be implemented prior to granting a variance[footnoteRef:5].  Part of this rationale relates to the applicability of the variance request.   Variances, as described by DEQ’s regulations, are facility-specific, and do not result in removing the designated use on a waterbody segment.  Rather, the effect of the variance is to change the water quality standards applicable to the facility, and keep the underlying water quality standards in effect for all other purposes.  If the permittee can implement cost-effective and reasonable BMPs for nonpoint sources (i.e. sources not covered under a NPDES permit) over which it has control, the permittee should implement those BMPs either before requesting a variance for its point source discharge or as part of the requirements the facility would implement as part of its variance.  For example, if a discharger owned and/or controlled large tracts of land which contributed to nonpoint sources of the pollutant impacting its point source discharge, it will be incumbent upon the discharger to implement BMPs to reduce pollutant levels as part of its approved pollutant reduction plan or, alternatively, before requesting a variance the BMPs will result in the permittee meeting the calculated water quality based effluent limits based on the water quality standards. DEQ does not expect this latter example to frequently occur; as a result, BMP implementation will more frequently occur as part of the pollutant reduction plan.  [5:   Water Quality Guidance for the Great Lakes System: Supplementary Information Document (SID) (EPA-820-B-95-001), March 1995] 


No changes were made to the proposed rules in response to these comments.

Suggested revisions to language describing “nonpoint sources under the control of the discharger”
“Activities to which best management practices could be applied might not be limited to nonpoint source activities.”  (0079 – Oregon Water Quality Standards Group).  The commenter suggested the following revisions to this Subsection:

“(A) The effluent limit sufficient to meet the underlying water quality standard can be attained by implementing technology-based effluent limits required under sections 301(b) and 306 of the federal Clean Water Act, and or by implementing cost-effective and reasonable best management practices for nonpoint sources activities under the control of the discharger; or ” 

DEQ Response:  DEQ disagrees these revisions need to be made.  Effluent limits required under section 301(b) and 306 of the federal CWA and implementing cost-effective best management practices need to be met by the discharger, not one or the other.  Substituting “activities” for “nonpoint sources” may actually be interpreted to be more inclusive, however, DEQ declines to make this revision so that the existing language remains consistent with federal language contained in 40 CFR 131.10.  

No changes were made to the proposed rules in response to these comments.

Request to Add Information Regarding Nonpoint Source Best Management Practices Discharger is Implementing
One commenter noted that the rule does not contain requirements for sufficient information from applicants for variances to support DEQ decision making.

“…the Department cannot issue a variance if it finds that (1) nonpoint sources under the control of the permittee applicant do not or will not have cost-effective and reasonable best management practices, (2) the variance would likely jeopardize threatened or endangered species or result in destruction or adverse modification of critical habitat, (3) the variance would result in an unreasonable risk to human health, and (4) no existing uses will be impaired or removed. In addition, where EPA has not issued technology-based effluent limits, DEQ should apply its best professional judgment as to what technology should apply under OAR 340-041-0059(1)(b)(A) for which information will likely be needed. Yet the application submittal requirements of subsection (5) make no reference to the information needed to make any of these findings.” For example, “…there is nothing in the variance application submittal requirements that requires permittees to submit information to DEQ concerning the ‘nonpoint sources under its control’, what practices are currently in place for those sources, and what additional practices might be considered reasonable and cost effective. Without the information being submitted, it is not clear how DEQ will make the initial determination required by OAR 340-41-0059(1)(b)(A). (0078 – Northwest Environmental Advocates)

DEQ Response:  The commenter requests DEQ make several revisions to the section describing the variance submittal requirements. DEQ agrees with the commenter that the proposed rule did not include a requirement for the permittee to submit information about best management practices the discharger is implementing. DEQ added such a requirement to the variance submittal requirements in the final rule’s section (4). With regard to the other conditions that will result in DEQ not granting a variance, DEQ concludes that the proposed submittal requirements sufficiently address the types of information appropriate for the permittee to provide to DEQ. In some instances, DEQ, EPA, or the federal fisheries services may need to identify additional information or conduct additional analyses in order to evaluate the conditions described in (1)(b)(A).

Changes were made to the proposed rule in response to these comments.

Additional Protections for Federal Candidate Species in Addition to Threatened or Endangered Species [OAR 340-041-0059(1)(b)(B)]
“DEQ has incorporated no protections for species that are federal candidate species, in other words those species that might be threatened or endangered and on the verge of extinction but which have not yet been listed. Nor has DEQ incorporated any provisions that would protect species that nationally are not threatened with extinction but which are an Oregon threatened, endangered, or candidate species or species that have been identified as a “sensitive” species under Oregon’s Sensitive Species Rule.” (0078 – Northwest Environmental Advocates).

DEQ Response:  DEQ disagrees that additional regulatory provisions are needed to ensure protection of “federal candidate species.” DEQ’s proposed revisions to the variance rule contain numerous requirements that must be met in order for DEQ to grant a variance and to ensure further progress toward meeting water quality standards. These include the requirement to ensure that “no existing use will be impaired or removed as a result of granting the variance,” which is aimed at ensuring that, for aquatic organisms, the species and water quality that have existed since 1975 remain protected. Further, the rule prohibits granting a variance if it “would likely jeopardize the continued existence of any threatened or endangered species listed under section 4 of the Endangered Species Act or result in the destruction or adverse modification of such species' critical habitat.” EPA and the federal fisheries services must reach this conclusion in order for EPA to approve a variance for aquatic life criteria. Further, the commenter has not provided any information, nor is DEQ aware of any data or information indicating that species that are federal candidate species are any more sensitive to toxic pollutants than other species and that the proposed requirements are not be sufficient to protect these particular species. Adding specific provisions related to the protection of federal candidate species is not required and is not necessary.

No changes were made to the proposed rules in response to these comments.

Clarification Regarding ‘Unreasonable risk to human health’ [OAR 340-041-0059 (1)(b)(C)]; Findings Regarding Threatened or Endangered Species
Several commenters questioned how DEQ will determine an unreasonable risk to human health.

“The obligation to make specific findings regarding endangered species, existing water quality uses, and unacceptable risks to public health should be made by DEQ, not by the variance applicant. These findings are subjective, and will be difficult for local governments to undertake on their own. Should DEQ be unwilling to make these findings themselves, detailed guidance on how these finding should be made will be needed.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford;0112 – Metropolitan Wastewater Management Commission; 0137 – Clean Water Services; 0128 – City of Stayton; 0130 – City of Astoria; 0158 – City of Prineville; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0184 – City of Salem)
 “Section (l)(b)(C) of the variance rule should be revised to clarify that the Department will make the determination of whether a variance poses an "unreasonable risk to human health."  It is inappropriate to require a permittee to corral the data on human health effects of a variance.” (0117—City of Klamath Falls)
“A new provision should be added as Section (l)(c) to the variance rule to clarify that, if the granting of a variance does not increase the amount of a pollutant already in a waterbody, than the variance would not: (a) jeopardize the continued existence of any threatened or endangered species or result in the destruction or adverse modification of such species' critical habitat; or (b) increase the risk to human health.”(0117—City of Klamath Falls)

DEQ Response: Several commenters requested DEQ clarify that DEQ is responsible for determining whether the issuance of a variance will cause an unreasonable risk to human health. DEQ revised the rule to clarify that it will make this determination and notes that the permittee may be asked to submit water quality data and analyses to assist DEQ in making this determination.  

Other commenters requested DEQ to clarify how it intends to reach a conclusion that a variance would not result in an unreasonable risk to human health. If a permittee is not increasing its pollutant load under a variance from that of its previous permit, it may be reasonable to conclude that the conditions allowed by the variance will not result in an unreasonable risk to human health.  However, site specific considerations, including the magnitude of pollutant exceedance, need to be examined before DEQ can make any such conclusions. DEQ is developing an Internal Management Directive for variances and will include details regarding this analysis, rather than further clarified in the proposed rule as requested by some commenters. A draft of the Implementing Water Quality Standards Variances for NPDES Permittees Internal Management Directive will accompany the June 2011 EQC Staff Report and rulemaking package. While DEQ will share this draft with interested stakeholders, DEQ will not solicit public comment on the document. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval.

Other commenters requested that DEQ clarify that it will be responsible for making determinations regarding whether an action will jeopardize threatened and endangered species.  DEQ agrees that permittees will not be responsible for drawing such a conclusion and further notes that the responsibility for drawing conclusions regarding threatened and endangered species lie with EPA and the appropriate federal fisheries services. As a result, DEQ did not revise the rule as requested by one commenter how DEQ would evaluate variances in respect to threatened and endangered species. Aquatic life criteria variances submitted to EPA for approval are subject to Endangered Species Act (ESA) consultation requirements.EPA envisions the consultation will be tiered such that the detailed assessment of potential affects will occur at the time of EPA action on individual variances.  Extended time for ESA consultation will need to be built into the standard variance approval timeframe for variances that require such consultation. 

Revisions clarifying responsibilities for making various determinations were made to the proposed rules in response to these comments.

Request to remove “conditions allowed by”
Another commenter suggested the following revisions to this Subsection:

“(C) The conditions allowed by the variance would result in an unreasonable risk to human health; or” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  A commenter suggests removing the phrase “conditions allowed by the” from subsection (1)(a)(C) and did not provide further explanation for the suggested edit. DEQ concludes that the requirement as stated in the proposed rule adequately describes the intention of the provision.

No changes were made to the proposed rules in response to these comments.

Use caution when applying to new sources [OAR 340-041-0059(1)(b)(D)]
 “Section (l)(b)(D) allows the department or commission to consider granting variances for new dischargers. EPA believes this may be appropriate under very specific and limited circumstances and that analysis would need to be done on an individual variance basis.  In general, caution should be used in issuing variances for new sources. The variance request would need to meet the requirements in section (1)(b)(D) and other alternatives for addressing the pollutant should be considered before beginning the variance process.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response: DEQ agrees with the comment regarding granting variances for new dischargers.

No changes were made to the proposed rules in response to these comments.

Should Not Apply to New Sources
Two commenters stated that DEQ cannot allow new discharges into an impaired waterbody for that pollutant.

“Surfrider objects to the proposed revisions that would allow variances to be issued to new facilities if it would prevent or mitigate a public health threat, provide a net environmental benefit, or remediate water contamination pursuant to RCRA or CERCLA.  A variance is designed to provide existing dischargers with certain degree of flexibility in attaining water quality standards that are difficult to meet in the short-term.  Issuing variances to new dischargers would legalize water pollution and undermine the objectives of the CWA.  Although the exceptions for public health, net environmental benefit, and CERCLA/RCRA remediation appear logical, they could be broadly construed to impermissibly shift the burden of pollution on water users in contravention of the CWA.” (0049 – Surfrider Foundation)

 “DEQ has not explained why …the state would not want to require new sources to either comply at the date of initial discharge or be subject to compliance schedules. With a compliance schedule, a permittee is held to a date certain to meet an effluent limit certain. Surely this is the standard to which Oregon would want to hold new pollution sources. Instead, DEQ proposes to allow new sources to discharge into impaired waters, contributing additional loading that will make clean-up and restoration of water quality yet more difficult, by giving them a “temporary” alteration to water quality standards through a variance.
The Department has not provided a sufficient policy rationale for the four exceptions to the general proposal that a source without a “currently effective NPDES permit” will not be allowed to obtain a variance. The first exception proposed is for sources that are necessary to “prevent or mitigate a threat to public health or welfare.”  It is unclear what this would encompass because the Department does not discuss this section of the proposed rule in its issue paper. NPDES permits are not generally associated with urgent actions to protect the public health or welfare leaving the reader to believe that this provision would be used to justify granting variances to new or expanded sewage treatment facilities. There is no justification for such facilities’ not having to meet water quality standards at the time of construction when the best technology can be used to assure sufficient treatment. Likewise, it is not clear that an NPDES permit would ever be needed to address the condition posited in subsection (ii) for a water quality or habitat restoration project.” (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ received several comments regarding new permittees being allowed to receive variances in limited circumstances. One commenter questioned why DEQ would not want new sources to comply at the point of discharge or to be subject to compliance schedules. DEQ’s preference is for new discharges to meet calculated water quality based effluent limits rather than grant a variance. If appropriate, DEQ also prefers to use a compliance schedule for these types of facilities, where needed, to achieve water quality standards.  However, allowing a compliance schedule for new sources and dischargers may only occur on a limited basis[footnoteRef:6].    [6:  DEQ may issue compliance schedules for new sources or new dischargers that are under construction and have not begun discharging if all of the following are true:  (1) This is the first NPDES permit to be issued for the source; (2) A new, revised or newly interpreted water quality standard was issued less than three years before commencement of the relevant discharge (see 40 CFR § 122.47(a)(2)), and (3) The new, revised or newly interpreted standard was issued or revised after commencement of construction.
] 


In the proposed variance regulations, DEQ will not grant a variance to a point source that does not have a currently effective NPDES permit, except in very limited circumstances.  This rationale is based on the assumption that these facilities are able to mitigate and implement compliance strategies before discharging to a water body, in keeping with the overall objectives of the CWA.  In addition, the Friends of Pinto Creek court decision[footnoteRef:7] limits the ability of new dischargers to discharge into a waterbody that was already impaired for that pollutant. These rules do not attempt to change or circumvent the Ninth Circuit’s interpretation of law in that case. Similarly, any activity that proposes to discharge a new or increased load (beyond loads presently allowed in an existing permit) or that will lower the water quality of a water body identified as a high quality water is subject to an antidegradation review.  [7:   Friends of Pinto Creek v. U.S. E.P.A., 504 F.3d 1007 (9th Cir. 2007), cert. denied, 129 S. Ct. 896 (2009)] 


Despite these overriding principles, there may be circumstances in which facilities without currently effective NPDES permits may be allowed a variance based on social or environmental benefits.  For example, the proposed rule may grant an exception and grant a variance for a permitted source that is needed to prevent or mitigate a threat to public health or welfare.  Another proposed exception will be allowed for a newly NPDES permitted source that occurs in conjunction with a water quality or habitat restoration project, that may cause short term water quality exceedances, but will result in long term water quality or habitat improvement benefits. One commenter noted that it is not clear that an NPDES permit will ever be needed for a water quality or habitat restoration project. DEQ is unaware of any present situations where a permit would be needed to conduct such an activity. If no permits are issued, this provision would not be applied.

DEQ further analyzed the fourth condition that would have enabled DEQ to grant a variance for new permittees where a variance was necessary to remediate water contamination pursuant to the Comprehensive Environmental Response Compensation and Liability Act and concluded that variances would be unnecessary in these circumstances. State and federal requirements governing remediation of clean up site are sufficient to address issues that may arise, and as such, DEQ removed this provision. 

Overall, staff would closely analyze any requests from expanding facilities or newly permitted facilities to determine if a variance was warranted.

No changes were made to the proposed rules in response to these comments.

Clarification Regarding Eligibility of New Sources Based on “Widespread” Socioeconomic Benefit
“There is no reason to limit new or expanded facilities to those that provide a “widespread” socioeconomic benefit—whatever that may ultimately be interpreted to mean.  The facility might need to demonstrate such a benefit to receive a variance, but there are five other reasons under section (2)(b) for issuing a variance, of which (2)(b)(A) and (2)(b)(C) in particular could potentially be used by facilities that would provide benefits (economic, social, or environmental) that might outweigh the environmental costs of lowering water quality.” (0079 – Oregon Water Quality Standards Group). The commenter suggested the following revised language:

 “(D) A point source does not have a currently effective NPDES permit, unless the variance is necessary to:
(i) prevent or mitigate a threat to public health or welfare;
(ii) allow a water quality or habitat restoration project that may cause short term water quality standards exceedances, but will result in long term water quality or habitat improvement that enhances the support of aquatic life uses;
(iii) provide a widespread socioeconomic benefits that is demonstrated to outweigh the environmental costs of lowering water quality. This analysis is comparable to that required under the antidegradation regulation contained in OAR-041-0004(6)(b); or…” 
DEQ Response:  DEQ agrees that the commenter’s revised wording in (D)(iii) more closely mirrors DEQ intent, which, as explained in the Implementing Water Quality Standards for Toxic Pollutants in NPDES Permits Issue Paper, is to mirror DEQ’s process by which a facility demonstrates a lowering of water quality is necessary under its antidegradation High Quality Waters Policy (OAR 340-041-004(6)) and the Antidegradation Policy Implementation Internal Management Directive for NPDES Permits and section 401 water quality certifications. 
Changes were made to the variance rule in response to these comments.

Information and Demonstration (1)(b)(E)
One commenter suggested that DEQ delete the proposed subsection (1)(b)(E) because the requirement is both unnecessary and potentially confusing.
 
“(D) A point source does not have a currently effective NPDES permit, unless the variance is necessary to: 
(i) 	prevent or mitigate a threat to public health or welfare; 
(ii) 	allow a water quality or habitat restoration project that may cause short term water quality standards exceedances, but will result in long term water quality or habitat improvement that enhances the support of aquatic life uses; 
(iii) 	provide a widespread socioeconomic benefit that is demonstrated to outweigh the environmental cost of lowering water quality.  This analysis is comparable to that required under the antidegradation regulation contained in OAR-041-0004(6)(b); or 
(iv) 	remediate water contamination pursuant to the Comprehensive Environmental Response Compensation and Liability Act (CERCLA, 42 U.S.C. 9601 et seq. as amended through July 1, 2006), or the Resource Conservation and Recovery Act (RCRA, 42 U.S.C. 6901 et seq. as amended through July 1, 2006); or 
(E) The information and demonstration submitted in accordance with section (5) below does not allow the department or commission to conclude that a condition in section (2) has been met.” (0079 – Oregon Water Quality Standards Group)

 DEQ Response:   DEQ disagrees that this language is not needed.  This language reinforces and clarifies that if information needed to support a variance is not provided or is insufficient to make the preceding determinations, DEQ will not grant the variance.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991527]4.2  Conditions to Grant a Variance [OAR 340-041-0059(2)]

1. [bookmark: _Toc293991528]Requirement to demonstrate that ‘no existing use will be impaired’ [OAR 340-041-0059(2)(a)]
One commenter stated that variances must include a requirement to maintain and protect existing uses and the water quality necessary to support them.

“This provision falls short of what is necessary to meet EPA’s implementing regulations because: (1) it does not explicitly require variances to meet the antidegradation policy, and to the extent that it functions as a prohibition it falls short of the full protection of existing uses that is required, (2) it makes no reference to the water quality that is required to maintain and protect existing uses, (3) DEQ has no implementation methods for Tier I of the antidegradation policy which it could use to ensure that this provision is followed and to demonstrate precisely what protects this provision provides, and (4) the Department is unlikely to enforce this provision without explicit Commission demands to do so because it has consistently over 35 years failed to acknowledge that existing use protection is a required aspect of water quality standards in its TMDLs, its NPDES permits, its 303(d) lists of impaired waters, and its 401 certifications.” (0078 – Northwest Environmental Advocates)

The same commenter included several examples supporting the argument that implementation methods are necessary for Tier 1 protections.

“…the GLI rules explicitly require that in addition to the six factors governing use attainability, the variance seeker show the antidegradation requirements have been met…Oregon has no implementation methods identified for Tier I protections and, in this rulemaking, has declined to engage in a discussion concerning the need for or the content of such methods.” (0078 – Northwest Environmental Advocates)

The commenter stated that variances must include substantive requirement for reasonable progress towards attainment and variance renewal must be based on substantial information.

“DEQ has stated that the only difference between a source with a compliance schedule and a source with a variance should be that the latter is not able to commit to a date certain by which it can meet waste load allocations. We support this general policy. In order that this policy may be carried out, however, conditions for pollution control and monitoring must be included in the variance and incorporated into the applicable NPDES permit... The studies and monitoring required should not be limited to ensuring compliance with the variance conditions but also so that DEQ, and the public, can determine in the likely event of an application for renewal whether the water quality is improving or deteriorating and whether any reasonable progress has been achieved.” (0078 – Northwest Environmental Advocates)

DEQ Response:  The commenter identifies several revisions that the commenter thinks are critical for DEQ to comply with federal requirements regarding antidegradation and existing uses. DEQ disagrees that further revisions are necessary to address the protection of existing uses. Existing uses are addressed in the federal regulation governing states’ adoption and implementation of water quality standards (40 CFR 131.10(g)[footnoteRef:8] and (h)(1)).  The regulation and EPA’s interpretation of its regulation result in a prohibition on granting a variance if it results in a removal of an existing use.  However, the degree to which an existing use must be protected has not been clearly defined by EPA.  Before making a determination of whether or not a variance results in a removal of an existing use, the existing use must also be identified.  An existing use is defined by whether or not the use has actually been attained in the water body on or after November 28, 1975, as well as determining the highest level of water quality corresponding to that use that has been achieved since that date. The commenter notes that the rule does not refer to the water quality needed to protect existing uses and suggests that DEQ must do so. Based on DEQ’s understanding of EPA’s interpretation of the relevant federal rules, DEQ concluded that adding rule language to this effect is unnecessary to meet the federal requirements governing existing uses. DEQ will describe in more detail the approach it will take to meeting this requirement in its final Internal Management Directive for variances. [8:  40 CFR 131.10(g) States may remove a designated use which is not an existing use, as defined in §131.3, or establish sub-categories of a use if the State can demonstrate that attaining the designated use is not feasible because:] 


DEQ agrees that existing uses cannot be waived when determining whether or not to grant a variance request from a discharger; however, the scale of this determination needs to be considered as part of this analysis.  The federal regulations addressing the removal of an existing use per 40 CFR 131.10(g) specifically relate to removing a designated use for a waterbody or waterbody segment when conducting a Use Attainability Analysis.  When applied to a variance, which is discharger-specific, the analysis is most appropriately related to whether or not the discharge under a variance scenario results in a removal of an existing use for that waterbody.  One way of evaluating whether or not the existing use is protected is by examining any changes to discharge loads.  For example, if the discharge pollutant load proposed under a variance scenario is the same as (or lower than) the load under the previous permit, a reasonable conclusion is that there is not a corresponding removal of an existing use attributable to granting the variance.  The commenter specifically suggests that DEQ must explicitly require variances to meet the antidegradation policy. DEQ regulations at OAR 340-041-0004 and the Antidegradation Policy Implementation Internal Management Directive for NPDES Permits and section 401 water quality certifications establish and describe the requirement for new or increased loads to conduct antidegradation evaluations. The proposed variance revisions do not obviate these requirements. 

The commenter also notes that DEQ has no implementation methods for Tier I of the antidegradation policy that it could use to ensure that this provision is followed and to demonstrate precisely what protection this provision provides. DEQ’s antidegradation policy and implementation procedures have broad applicability beyond the issuance of variances. Further, ensuring the protection of existing uses is not solely a function of antidegradation. The requirement to do so is also contained in other provisions of both state and federal rules. As such, DEQ disagrees that it must revise its antidegradation implementation procedures to contain further specificity for how it will ensure protection of existing uses in the context of issuing a variance. As described in this response, the appropriate document to describe DEQ’s approach to ensuring protection of existing uses in the context of granting a variance is in DEQ’s Internal Management Directive.

Lastly, the commenter offers an opinion that DEQ has no intention of enforcing this provision. With regard to this latter comment, it is speculative in nature regarding DEQ’s future actions; DEQ disagrees that this is its intent. As such, DEQ has not revised its proposed rules in response to these comments.

No changes were made to the proposed rules in response to these comments.

Request to Remove the Word “impaired”
One commenter suggested that DEQ remove the word “impaired” from this subsection, using the following rationale:

“If the facility is causing or contributing to the exceedance of a water quality standard, and if that standard is needed to ensure that the use is not impaired, how would any variance ever satisfy this criterion? A variance should not depend on a demonstration that the standard itself is unnecessarily stringent. Moreover, the basis for the criterion appears to be 40 C.F.R. § 130.10(g), which prohibits the removal of an existing use, but not its impairment.
(2) Conditions to Grant a Variance.  Before the commission or department may grant a variance, it must determine that: 
(a) no existing use will be impaired or removed as a result of granting the variance and …” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ disagrees that “impaired” should be removed from this sentence.  DEQ worked closely with EPA in developing this language.  EPA’s most recent guidance and policy regarding state development of variance provisions is the 1998 Advanced Notice of Proposed Rulemaking on the Water Quality Standards Regulation (ANPRM)[footnoteRef:9] (page 36760).  The ANPRM recommends an explicit statement that the granting of a variance may not result in any loss or impairment of an existing use.  DEQ notes that certain requirements apply for existing uses, while different considerations may be applicable to designated uses. [9:  http://water.epa.gov/scitech/swguidance/standards/handbook/upload/1998_07_07_1998_July_Day-07_w17513.pdf
] 


No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991529]Requirement to demonstrate that ‘attaining the water quality standard is not feasible’ [OAR 340-041-0059(2)(b)]

“The obligation to make specific findings regarding endangered species, existing water quality uses, and unacceptable risks to public health should be made by DEQ, not by the variance applicant. These findings are subjective, and will be difficult for local governments to undertake on their own. Should DEQ be unwilling to make these findings themselves, detailed guidance on how these finding should be made will be needed.
“EPA’s criteria for evaluation of ‘substantial and widespread social and economic impact’ are general. Additional information is needed from EPA on how these criteria will be evaluated, the level of information needed from Oregon municipalities to justify variance requests, and how variance request renewals will be handled. The ability to evaluate the ‘social’ impacts on a community is unclear – guidance is only provided for economic impact.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0128 – City of Stayton; 0130 – City of Astoria; 0137 – Clean Water Services; 0158 – City of Prineville; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0184 – City of Salem)
DEQ Response:  DEQ agrees that several of the variance rule sections did not specify whether DEQ or the permittee is responsible for making specific findings.  As a result, DEQ revised the rule to clarify those responsibilities.  
DEQ appreciates the input and the commenter’s assessment regarding current EPA guidance about the implementation of the "substantial and widespread social and economic impact" factor. DEQ will use the information to the extent it exists in their guidance and will request additional input from EPA where gaps exist. To the extent that the commenters’ characterization of EPA’s current guidance was directed at action appropriate for DEQ,  its Internal Management Directive for variances will be the best venue for addressing this topic. Internal Management Directives are well-suited to addressing DEQ’s expectations regarding the level of information and providing additional clarity regarding its review of information.  DEQ expects that the appropriate level of information will vary in different circumstances and as such, is best suited for inclusion in its Internal Management Directive, rather than inclusion in the rule. DEQ is developing an Internal Management Directive for variances and will include details regarding the process DEQ will use and the interactions DEQ will have with permittees regarding the development and granting of variances. The draft Implementing Water Quality Standards Variances for NPDES Permittees Internal Management Directive will accompany the June 2011 EQC Staff Report and rulemaking package. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval.
No changes were made to the proposed rules in response to these comments. 
Addressing Naturally-Occurring or Anthropogenic Loads
“The Department should clarify in its response to public comments how Sections (2) and (3) of the variance rule will be applied and interpreted if and when variances from water quality criteria are needed to address naturally-occurring or anthropogenic loads of pollutants upstream of a permitee's discharge that cause an exceedance in the State's generic water quality criteria.”  The commenter further describes a specific case study involving arsenic and phosphorus. 
“Under the City's interpretation of Sections (2) and (3) of the variance rule, the test for whether a permittee qualifies for a variance is NOT whether a designated use for a river is obtained, but rather, whether "attaining the water quality standard during the term of the variance is not feasible for one or more of the following reasons" including "naturally occurring pollutant concentrations," "natural conditions" or "human-caused conditions or sources of pollution" that prevent the attainment of the use or cause an exceedance in water quality standards. If the Department has a different interpretation, the City requests DEQ to clarify its view as to how variances can be used to address naturally-elevated levels of arsenic and phosphorus in the Klamath Basin.” (0117—City of Klamath Falls)
DEQ Response:  DEQ agrees that if attaining the water quality standard during the term of the variance is not feasible based on several factors, including naturally-occurring and human-caused pollutants, the discharger would be eligible to receive a variance, as long as other requirements were met.  The commenter’s specific concerns regarding arsenic and phosphorus are best addressed through its Internal Management Directive for variances or through discussions with DEQ staff. Internal Management Directives are well-suited to addressing DEQ’s expectations regarding the level of information and providing additional clarity regarding its review of information.  DEQ expects that the appropriate level of information will vary in different circumstances and as such, is best suited for inclusion in its Internal Management Directive, rather than inclusion in the rule. DEQ is developing an Internal Management Directive for variances and will include details regarding the process DEQ will use and the interactions DEQ will have with permittees regarding the development and granting of variances. The draft Implementing Water Quality Standards Variances for NPDES Permittees Internal Management Directive will accompany the June 2011 EQC Staff Report and rulemaking package. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval. 
[bookmark: _Toc293991530]Request to add Section Regarding Variances for 303(d)-listed Waters
“Section (2) of the variance rule should be revised to add a new paragraph (c) to clarify that a variance can be issued for a permittee that discharges into a waterbody that is listed on the State's Clean Water Act Section 303(d) list of impaired waters. 

(c) If the granting of a variance does not increase the amount or concentration of a pollutant already in a water body after completely mixing with 100 % of the water body as calculated using the most recent 10 year harmonic mean flow of the water body, than the Department shall make a finding that the variance would not further impair, degrade, or remove an existing or designated use, irrespective of whether that water body is on the State's Section 303(d) list of impaired waters.” (0117—City of Klamath Falls)
“This new paragraph (c) should further clarify that, if a variance does not increase the amount or concentration of a pollutant already in a water body, than the variance would not further impair, degrade, or remove an existing or designated use.” (0117—City of Klamath Falls)

DEQ Response: DEQ agrees that one way of evaluating whether or not the existing use is protected is by examining any changes to discharge loads that occur in conjunction with the proposed discharge associated with the variance.  For example, if the discharge pollutant load proposed under a variance scenario is the same as (or lower than) the load under the previous permit, a reasonable conclusion may be that there is not a corresponding removal of an existing use attributable to granting the variance.  However, DEQ does not agree that this specificity of analysis should be included in the rule language because there may be additional factors to consider when making this determination. Rather, the details regarding DEQ’s evaluation of the impact of the proposed variance on an existing or designated use is most appropriate for inclusion in DEQ’s final Internal Management Directive for variances. 

In regards to the commenters suggestion to use a ten year harmonic mean flow for the waterbody, DEQ’s guidance regarding the selection of critical flows are contained in the Internal Management Directive addressing Reasonable Potential Analyses. DEQ’s evaluations of receiving stream and discharge effluent data will be conducted consistent with this guidance. Consequently, adding rule language within this provision is unnecessary. 
No changes were made to the proposed rules in response to these comments.
[bookmark: _Toc293991531]4.3  Specific circumstances associated with conditions (2)(b)(A) and (2)(b)(C) [OAR 340-041-0059(3)]

Proposed OAR 340-041-0059(3) details three circumstances DEQ could find to be true in determining that naturally occurring pollutant concentrations prevent the attainment of the use, and  human-caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would cause more environmental damage to correct than to leave in place.

One commenter stated that the purpose of adding this new section is unclear. (0083 – U.S. Environmental Protection Agency, Region 10).

One commenter stated that the proposed rule misconstrues the conditions under which the state can grant a variance.

“In other words, human sources that cannot be remedied or would cause more damage to remedy are the equivalent of nonpoint sources where enforceable controls are not likely to achieve the standard within the term of the variance. This leaves completely open what the Department means by “enforceable controls” on nonpoint sources, making it impossible to comment on what the agency intends.” (0078 – Northwest Environmental Advocates)

Other commenters suggested specific revisions:

“DEQ should revise Section (3)(c) of the variance rule to specify that "enforceable controls" are limited to those controls that can be enforced or reasonably employed by the variance applicant, as opposed to other "enforceable controls" that might be relevant to the control of the pollutant of concern, but that are not within the control of the applicant.” (0117—City of Klamath Falls)

“The City interprets the term "background concentration of the pollutant" as used in Section (3) of the variance rule to be equivalent to the term "background pollutant concentration" as proposed to be defined under OAR 340-141-0033(6)(a)(A). If this is the case, the variance rule should cross-reference this definition. If this is not the case, DEQ should specify under Section (3) what it considers to be the "background concentration of the pollutant" and why that differs from the definition under OAR 340-141-0033(6)(a)(A).” (0117—City of Klamath Falls)

One commenter suggested removing the phrase “demonstrated to be true” because the phrase is unnecessary and potentially confusing. (0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ proposed this subsection to provide more clarity regarding the kinds of situations that can be considered in granting a variance based on a demonstration that either “naturally occurring pollutant concentrations prevent the attainment of the use” or “human-caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would cause more environmental damage to correct than to leave in place.” However, based on the lack of clarity and confusion expressed by several commenters in regards to some of the language in this section, DEQ concludes that this subsection does not provide an alternative or a more clear path to receiving a variance.  Consequently, DEQ has removed this subsection from the variance rule. This level of information is more appropriate to include in the Internal Management Directive for variances. 

Changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991532]4.4  Variance Duration [OAR 340-041-0059(4)]

1. [bookmark: _Toc293991533]Comments regarding variance expiration date

Commenters requested that DEQ only issue variances with an expiration date.

“Oregon’s current variance rule is similar to many states and limits how long a variance can stay in effect. This is a commonsense approach to variances. In particular, issuing a variance with an end-date ensures that it will be timely reviewed, removed, or, if necessary, reissued. Because suspending water quality standards for any amount of time is an extreme measure, at the very least, the EQC must ensure that these waivers cannot self-perpetuate indefinitely.” (0071 – Columbia Riverkeeper, et al.)

“The proposed time period of variances is impermissible and undercuts the statutory requirements of triennial review… Allowing a variance to have an unlimited time frame, as DEQ has proposed, is not only inconsistent, it is absurd.” (0078 – Northwest Environmental Advocates)

“Surfrider objects to the proposed revisions that would change the duration of a variance to coincide with the duration of an NPDES permit, which could exceed five years if the permit is administratively extended.  Because a variance is essentially a short-term exemption from meeting water quality standards, it should be issued for as brief duration as possible.  Otherwise, no incentive exists for the discharger to develop the practices or technology necessary to meet the standards, and the variance becomes a means of circumventing CWA requirements.  Additionally, because Oregon has yet to issue a variance, a shorter variance duration would be prudent to ensure the smooth implementation of the program and that variances are not used to avoid meeting otherwise attainable water quality standards.  Surfrider instead suggests that DEQ maintain the existing regulatory language, which provides that a variance may not exceed three years or the term of the NPDES permit, whichever is less.  This is consistent with EPA's policy that a variance must be rejustified upon expiration, but at least every three years.  The triennial review of water quality standards under CWA § 303—assuming it occurs—does not require review of individual variances and, therefore, will fail to ensure that variances are still warranted, that progress is being made to attain water quality standards, and that existing uses are fully protected.” (0049 – Surfrider Foundation)

“EPA supports the language in section (4) regarding the duration of variances. Although we realize this is ODEQ's intent, EPA would like to note that individual variances submitted by ODEQ for approval will need to specify the duration of the variance.” (0083 – U.S. Environmental Protection Agency, Region 10)


DEQ Response: Several commenters expressed concern regarding the proposed revision that will allow the length of a variance to coincide with the term of a NPDES permit, where justified. In the existing variance regulation, a variance is limited to three years or the term of the NPDES permit, whichever is less. DEQ will grant variances only for the length of time supported by the data and information, not to exceed the term of the permit, which by state and federal law is limited to five or fewer years. DEQ will grant variances for the amount of time justified by the permittee’s application; extending the maximum variance duration does not change DEQ’s approach in this regard. Rather, the dovetailing of the variance issuance process with the development of NPDES permits fosters efficiency in the administrative process for granting variances and provides the opportunity to satisfy the public notice and comment requirements for both the variance and NPDES permit at the same time. In recognition that situations may arise leading to the administrative extension of a permit, DEQ is retaining the requirement for it to give priority to NPDES permit renewals for permits containing variances. 

If the applicant’s justification indicates a variance is needed for five or fewer years, DEQ will include requirements leading to meeting the water quality-based effluent limit associated with the underlying criterion within the justified timeframe. If the variance applicant justifies a variance duration that is longer than the permit term, DEQ will include additional requirements and associated milestones beyond the term of the permit in the event that the permit is administratively extended. In addition, the permit effluent limits and any other requirements based on the variance and associated pollutant reduction plan will continue to be in effect until the permit is reissued or revoked. Permits may be administratively extended for several reasons, including limited staff resources, aligning permit issuance on a watershed basis, insufficient data, or legal challenges.  This alignment allows a variance, where justified, to stay in effect until a new permit is reissued.  (DEQ also notes that if a compliance schedule is a more appropriate mechanism in either instance, DEQ’s preference is to use a compliance schedule.)

No changes were made to the proposed rules in response to these comments.
      
[bookmark: _Toc293991534]Duration of variances for other permitted sources or multiple discharger variances

One commenter suggested the revisions to proposed rule 340-041-0059(4) to clarify that this applies to specific sources:

“(a) The duration of the a variance for an individual or general NPDES permittee shall not exceed the term of the NPDES permit. If the permit is administratively extended, the permit effluent limits and any other requirements based on the variance and associated pollutant reduction plan will continue to be in effect during the period of the administrative extension. DEQ will give priority to
NPDES permit renewals for permits containing variances and where a renewal application has been submitted to the director at least one hundred eighty days prior to the NPDES permit expiration date.
(b) The duration of other variances, including variances for categories of dischargers, shall not exceed five years from the date of EPA’s approval of the variance. A variance for a category of dischargers that is incorporated into a general or individual NPDES permit may continue in effect for the permit term, including an administrative extension thereof, but the permit shall include a provision that authorizes the department to reopen the permit if the categorical variance has expired and has not been renewed on substantially the same terms.
(bc) When the duration of the variance is less than the term of the an NPDES permit, the permittee must be in compliance with the specified effluent limitation sufficient to meet the underlying water quality standard upon the expiration of the variance.
(cd) A variance is effective only after EPA approval. The effective date will be specified in a
NPDES permit or order of the commission or department.” (0079 – Oregon Water Quality Standards Group)

DEQ Response: One commenter provided additional rule language to address the duration of a variance in the circumstance that variances are granted to sources other than individual NPDES permittees or for categories of individual NPDES permittees. DEQ did not revise the rule to expand the applicability of the variance provision to other sources or categories of sources (See response to comments in section 4.1 and section 4.10). As a result, the commenter’s additional suggested revisions are not necessary to address these circumstances. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991535]4.5  Variance Submittal Requirements [OAR 340-041-0059(5)]

The proposed rule would require a permittee to submit five pieces of information to DEQ to support a variance application.

One suggested revision follows:

“(5) Individual Variance Request Submittal Requirements. To request an individual variance, a permittee must submit the following information to the department:” (0079 – Oregon Water Quality Standards Group)

DEQ Response: A commenter provided suggested revisions to distinguish between applications for individual variances and variances granted for categories of sources. As described in responses to comments in section 4.1 and 4.10, DEQ is not expanding the variance rules beyond individual NPDES permittees, therefore, the revisions suggested by the commenter are unnecessary.

No changes were made to the proposed rules in response to these comments.

1. [bookmark: _Toc293991536]Need to define “feasibility” of treatment [OAR 340-041-0059(5)(b)]

Proposed OAR 340-041-0059(5)(b) requires that variance applications include a description of treatment or alternative options considered to meet the applicable underlying water quality standard, and a description of why these options are not technically or financially feasible.

 “Feasibility must be evaluated in the context of the benefits to be obtained. For example, what is feasible might be evaluated differently for a facility in an isolated area and a facility immediately upstream from a municipal drinking water intake. In addition, feasibility should be evaluated not only in terms of the financial costs to the facility but also in terms of potential adverse environmental or health effects (e.g., using a highly toxic treatment chemical or an energy intensive process to achieve a human health criterion).” (0079 – Oregon Water Quality Standards Group) The commenter suggested the following revision:

“(b) A description of treatment or alternative options considered to meet the applicable underlying water quality standard, and a description of why these options are not technically or financially feasible in relation to the water quality benefits that would be achieved, or why these options would result in adverse environmental or human health effects that would outweigh any water quality benefits that would be achieved;” 
DEQ Response: DEQ appreciates the input regarding the different types of analyses that might be considered in an assessment of "feasibility" and agrees that it may encompass different types of considerations in addition to technological and financial feasibility as described by the commenter. In addition, evaluations of feasibility will need to include site-specific considerations, some of which are highlighted by the six different factors cited in the final proposed rule’s section (2)(b). While DEQ did not make the specific revisions suggested by the commenter, DEQ revised the final proposed rule in section (4)(b) to reflect such considerations. In addition, DEQ thinks that the commenter’s concerns can also be addressed through its Internal Management Directive for Variances. Internal Management Directives are well-suited to addressing DEQ’s expectations regarding the level of information and providing additional clarity regarding permittees' approach to analyzing treatment alternatives and reaching a conclusion that the options are not feasible, which DEQ expects will vary in different circumstances.  DEQ has prepared a draft Internal Management Directive that it will finalize following EQC adoption and EPA approval of final rules.   
Changes were made to the proposed rules in response to these comments.

Naturally-elevated pollutant levels in intake water should not be subject to analyses of technical or financial feasibility
“The variance rule should be revised to clarify that, when an applicant seeks a variance from a water quality standard due to naturally-elevated levels of a pollutant in its intake, the applicant need not submit information to address "treatment or alternative options considered to meet the applicable underlying water quality standard, and a description of why these options are not technically or financially feasible." Applicants for variances should not be held responsible for reducing naturally-elevated levels of pollutants in a permitee's intake.” (0117—City of Klamath Falls)
DEQ Response: DEQ disagrees that it should remove the requirement for applicants to submit information describing “treatment or other alternative options considered” where the pollutant levels are naturally elevated in an applicant’s intake. First, DEQ expects that in most cases, an applicant would pursue an intake credit or a site-specific background pollutant criteria to address this situation, and that such applications would be infrequent as a result. In instances where a variance is the most viable tool to address this situation, DEQ expects that there may be complexities that may need to be addressed, such as unquantified pollutant sources other than intake water. DEQ’s objective for analyses associated with variances is for the data collection and analyses to be commensurate with the environmental issue being addressed and the associated complexity of those issues. While DEQ agrees that dischargers that are simply passing through pollutants from an upstream to a downstream location should not be responsible for removing that pollutant, DEQ concludes that the revisions suggested by the commenter presume a simplicity in situations that is not always likely to exist, and as a result, did not revise the rule as suggested. DEQ acknowledges, however, that in some cases, there may not be alternatives to meeting underlying water quality standards. In those instances, consistent with its expectations regarding the complexity of information in any particular case, the discharger must describe the analysis it conducted in reaching this conclusion.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991537]  Water quality data and analyses [OAR 340-041-0059(5)(c)]
“Section 5(c) of the variance rule requires the applicant to submit "[sufficient water quality data and analyses to characterize ambient and discharge water pollutant concentrations." The City interprets the term "ambient" to refer to the background concentrations of a pollutant in the receiving water body at or near the point of discharge. Please clarify if the Department has a different interpretation. On a related note, the City requests DEQ to specify in its response to public comment or in guidance how to "characterize ambient and discharge water pollutant concentrations."” (0117—City of Klamath Falls)
DEQ Response:  DEQ agrees that the term “ambient” refers to the water quality at or near the point of discharge. DEQ’s Internal Management Directive for conducting Reasonable Potential Analyses describes DEQ’s current approach to characterizing the receiving waterbody by an initial requirement for permittees to conduct a general pollutant toxicity evaluation of their effluent.  In the event that a potential for toxicity for a particular pollutant is indicated, the permittee will be required to collect corresponding ambient water quality data and, if required, additional effluent characterization data.  Depending upon the issues identified in the screening and potential for recourse under various implementation tools (e.g. variance request), the permittee will develop a sampling plan to provide the necessary data to support the selected implementation tool.  DEQ’s Internal Management Directive for conducting Reasonable Potential Analyses describes general characterization methodologies, but any site specific data collection issues will be addressed in the sampling plan.

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991538]Pollutant Reduction Plan [OAR 340-041-0059(5)(d)]

Use of SB 737 Persistent Pollutant Reduction Plan
Some commenters suggested that the pollutant reduction plan required under this proposed rule be the same as the Persistent Pollutant Reduction Plan required for some permittees under Senate Bill 737 implementation. (0113 – City of Portland)

“The proposed rule should be clear that the proposed pollutant reduction plan can be the same plan as the one developed under SB 737 (a persistent priority pollutant reduction plan) for similar pollutants. We believe this to be the Department’s intension, but clarifying the language would be beneficial. Commenters proposed the following rule language:
“(d) A proposed pollutant reduction plan…for implementing these measures. A proposed pollutant reduction plan prepared for the same pollutant for which a variance is being requested can be plan developed to meet OAR 340-045-0100(2)(e) as a written persistent pollutant reduction plan. Pollutant reduction plans will be…”” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by another commenter. (0137 – Clean Water Services) 

“DEQ should work with permittees to identify any pollutants for which a majority of permittees expect to need a variance. DEQ should then provide guidance in developing reduction plans for those pollutants.
These plans may focus on pollution prevention, and they may include improved treatment processes. The development of these plans may be similar to the work the DEQ and ACWA have already invested in determining how to develop the reduction plans required by Senate Bill 737.  If permittees are unable to meet water quality standards and must request a variance, the strength and effectiveness of these reduction plans will determine whether or not these toxic pollutants are actually reduced in Oregon, and whether we make progress toward the public health goals represented by the higher fish consumption rate. This process would also identify the highest priority toxics for increased attention in the agency wide toxics reduction strategy.” (0084 – Oregon Environmental Council)
“Section 5(d) of the variance rule should be revised to recognize that municipal permitee's may already be required to develop a "pollutant reduction plan" for a toxic substance of concern under OAR 340-045-0100(2)(e) (the implementing regulation of Senate Bill 737). Thus, for pollutants a permittee or users of a collection system add to a waste stream, the proposed rule should clarify that the "pollutant reduction plan" can be the same plan that a municipal permittee may be required to develop under OAR 340-045-0100(2)(e).” (0117—City of Klamath Falls)

DEQ Response: DEQ agrees that pollutant reduction plans developed for the same pollutant under Senate Bill 737 and a variance should not be duplicative.  DEQ anticipates the pollutant reduction plans implemented as part of a variance to meet federal and state water quality standards requirements may be more comprehensive than a plan developed in response to Senate Bill 737. Variances and pollutant reduction plans may require the implementation of alternative or different treatment or other actions that may not arise from implementing the Senate Bill 737 requirements. DEQ acknowledges the commenters’ concerns regarding potentially duplicative requirements and believes that the development of one pollutant reduction plan addressing the same pollutant will be adequate, as long as the pollutant reduction plan meets requirements for both variances and Senate Bill 737. To that end, DEQ is separately proposing revisions to its Plan Initiation Level rulemaking to remove the requirement for a pollutant reduction plan under SB 737 if a permittee is subject to more stringent or duplicative requirements for that pollutant.

No changes were made to the proposed rules in response to these comments.

Pollutant reduction plans are not appropriate to reduce pollutants that are naturally in a permitee's intake water
“The variance rule should be revised to clarify that, when an applicant seeks a variance from a water quality standard due to naturally-elevated levels of a pollutant in its intake, the applicant need not submit information to address the "proposed pollutant reduction plan that includes any actions to be taken by the permittee that would result in reasonable progress toward meeting the underlying water quality standard." Pollutant reduction plans are appropriate to reduce pollutants a permittee adds to its intake water, but are not appropriate to reduce pollutants that are naturally in a permitee's intake water.” (0117—City of Klamath Falls)

DEQ Response:  DEQ disagrees with this comment. Although the rules require a pollutant reduction plan (PRP) for permittees granted a variance, the PRP will be tailored to specific circumstances of each facility. In some cases, PRPs will be quite extensive, depending upon the degree to which the permittee contributes to pollutant loading and the opportunities available for that pollutant’s reduction. In other cases, the contribution may be quite small, or the opportunities to reduce pollutant loadings may be limited. Where there are limited actions the facility can take to reduce the pollutant’s loadings into the environment, a PRP will be required, but the expectation for additional actions to further reduce pollutant concentrations will be less.

No changes were made to the proposed rules in response to this comment.

More details needed regarding water quality trading
Some commenters suggested that water quality trading should be discussed for both point and nonpoint sources.

“CWS has successfully utilized trading to cost-effectively meet water quality needs, and trading should be provided and endorsed as an option for compliance under the proposed rules.” (0137 – Clean Water Services)

“Proposed rule OAR 340-041-0059(5)(d) discusses the use of pollutant offsets or trading. For the human health criteria most affected by this rule making, that provision of the rule directly conflicts with the DEQ Internal Management Directive on Water Quality Trading (December, 2009) regarding water quality trading… Substantially greater information and direction should be provided in the rule if the DEQ intends to make this a useful tool for NPDES permittees.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“DEQ should also explore opportunities for water quality credit trading to meet these standards, as DEQ did to address temperature in the Clean Water Services permit. For pollutants that enter a given body of water through both point and nonpoint source pathways (such as those that bind to sediment), municipalities may be able to finance reductions on agricultural and forest lands that are more significant than what they could achieve within their own systems.” (0084 – Oregon Environmental Council)

DEQ Response:  Some commenters suggest that pollutant offsets or trading implemented as part of a proposed pollutant reduction plan will conflict with DEQ’s Water Quality Trading for NPDES Permits Internal Management Directive. In the variance process, DEQ proposes to allow water quality trading in the context of a pollutant reduction plan implemented as a condition of a variance. Water quality trading used as part of a variance is one approach that a permittee may take to reduce the pollutant in question; it is not being used to demonstrate compliance with a permit effluent limitation derived directly from the toxics criteria or a wasteload allocation developed as part of a TMDL. This is different from the types of trading addressed by Water Quality Trading for NPDES Permits Internal Management Directive, which includes water quality trading for temperature to demonstrate compliance with permit effluent limitations derived from wasteload allocations made during Total Maximum Daily Load analyses. 

As a result, DEQ does not agree that its Water Quality Trading for NPDES Permits Internal Management Directive (Dec. 2009) is in conflict with the proposed rule. As stated in the IMD, trading for toxics presents unique challenges with respect to ecological and human health risks and trading for toxic pollutants was not considered at the time the IMD was developed due to these challenges. 

No changes were made to the rule based on these comments.

Evaluating feasibility of reduction options
“Particularly for variances associated with background pollutant concentrations, there may be no feasible actions that the facility could take to reduce its pollutant discharges.  Moreover, the feasibility of a pollutant reduction option should be evaluated not just in financial terms, but also in terms of potential adverse environmental and health effects.”  (0079 – Oregon Water Quality Standards Group).  The commenter proposed the following revision:

“(d) If feasible pollutant reduction options that do not have adverse environmental or human health effects are available to the permittee to make A proposed pollutant reduction plan that includes any actions to be taken by the permittee that would result in reasonable progress toward meeting the underlying water quality standard, a pollutant reduction plan that contains the permittee’s proposed actions. Such actions may include proposed pollutant offsets or trading or other proposed pollutant reduction activities, and associated milestones for implementing these measures. Pollutant reduction plans will be tailored to address the specific circumstances of each facility and to the extent pollutant reduction can be achieved; and…” 

DEQ Response: DEQ disagrees that the commenter’s suggested changes are needed in order for the pollutant reduction plan to incorporate appropriate actions based on a consideration of potential adverse environmental and health effects.  DEQ acknowledges that in some circumstances, there may be no feasible actions available to further reduce a pollutant in a discharge, however, in order for DEQ to make this determination, a permittee needs to submit this analysis and conclusion in the proposed pollutant reduction plan. There is sufficient flexibility provided in the proposed rule that accounts for specific circumstances occurring at each facility, including whether adverse environmental or human health effects will occur as a result of the pollutant reduction options evaluated. Where there are limited actions the facility can take to reduce the pollutant’s loadings into the environment, a pollutant reduction plan will still be required, but the expectation for additional actions to further reduce pollutant concentrations will be less.

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991539]Demonstration of jurisdiction’s legal authority to regulate the pollutant

One commenter stated that the variance rule must require controls over a broad range of pollutant sources entering municipal sewage collection systems.

“We appreciate DEQ’s inclusion of the provision that municipal sewage treatment plans must provide “a demonstration of the jurisdiction’s legal authority (such as a sewer use ordinance) to regulate the pollutant for which the variance is sought… the rule should clarify two ways in which this legal authority will be judged. It must require that this legal authority extend to both indirect dischargers of the pollutant, including commercial and industrial sources not regulated under the federal pretreatment program as well as the authority to regulate pretreaters to a greater degree, in other words, sources that would require NPDES permits if they discharged directly to Oregon waters. And the rule must specify that this authority must extend to nonpoint sources which contribute runoff to the sewage collection system. Second, and missing entirely from the proposed rule, the rule must specify that the pollution reduction plans control all sources of the pollutant at issue including commercial and industrial sources and, if relevant, through the use of local ordinances.” (0078 – Northwest Environmental Advocates)

DEQ Response: DEQ does not agree with the commenter’s suggestions to further expand the content of municipal ordinances.  Many municipalities already have ordinances that enable them to control potential sources of pollutants into the jurisdiction’s sewer collection system. DEQ’s intent with the inclusion of this provision is not to create entire new programs or cause municipalities to revise current ordinances already in place. The proposed rule requires that such ordinances be “sufficient to control potential sources of that pollutant that discharge into the jurisdiction’s sewer collection system.” DEQ concludes that such language is sufficiently inclusive and will enable municipalities to address potential sources of pollutants through their pollutant reduction plans.  

The commenter also requests that DEQ require actions to control all sources of the pollutant at issue, including commercial and industrial sources, as part of the pollution reduction plans. DEQ does not agree adding such a requirement is necessary. The rule requires the applicant’s proposed pollutant reduction plan to include any actions that will result in reasonable progress toward meeting the standards. DEQ expects that the pollutant reduction plans will reflect site-specific considerations, which may or may not include controlling all sources. For example, a municipality may identify one or more major sources of the pollutant in questions for which cost-effective reduction will be realized at a greater rate than other, minor sources. DEQ does not presuppose that all sources must need to be controlled in order to achieve progress toward meeting the underlying water quality standards. 

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991540]Omissions in Variance Submittal Requirements

Permittees are not required to submit information regarding nonpoint sources
One commenter noted that “there is nothing in the variance application submittal requirements in subsection (5) that requires the permittee to submit information to DEQ when seeking a variance concerning the nonpoint sources under its control, what practices are currently in place for those sources, and what additional practices might be considered reasonable and cost-effective.” (0078 – Northwest Environmental Advocates)

DEQ Response: DEQ agrees with the commenter.  In response, DEQ has added language to the final variance rule, subsection (5), requiring this information from the permittee where applicable.

Changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991541]4.6  Variance Permit Conditions [OAR 340-041-0059(6)]

Effluent limits will be based on the variance as long as the variance remains in effect. The permit must include four requirements as listed in proposed OAR 340-041-0059(6).

One commenter suggested DEQ add language to allow for situations such as 401 certifications:

“(6) Variance Permit Conditions. Effluent limits in the discharger's permit or other department action that relies on the variance will be based on the variance and not the underlying water quality standard, so long as the variance remains effective. The department shall establish and incorporate into the discharger’s NPDES permit or other relevant department action all conditions necessary to implement and enforce an approved variance and associated pollutant reduction plan, if applicable. The permit must include, at a minimum, the following requirements:” (0079 – Oregon Water Quality Standards Group)
DEQ Response:  DEQ does not agree that the revisions suggested by the commenter are needed.  DEQ evaluated the commenter's request to include non-NPDES facilities among the sources that can seek a variance and responded to those comments in section 4.1.  Because the rule is specific to individual NPDES permittees, DEQ cannot identify a mechanism, other than through the NPDES permit, through which it would incorporate the permittee’s effluent limit and any conditions needed to implement and enforce the variance and pollutant reduction plan.
No changes were made to the proposed rule in response to these comments.

Inclusion of an instream water quality criterion
One commenter suggested that the rule must include an instream water quality criterion that applies during the term of the variance, not just a water quality based effluent limit (WQBEL) that is incorporated into the relevant NPDES permit, because a variance is a change to water quality standard. (0078 – Northwest Environmental Advocates)

DEQ Response: DEQ acknowledges that granting a variance is a facility-specific change to the water quality standards that applies to a permittee for a specified duration. DEQ disagrees that it needs to identify an instream requirement in addition to developing permittee-specific permit limits and requirements. The variance requirements will, at a minimum, require the permittee to continue to meet the best effluent quality achieved under current operations and treatment, presuming the facility is operating the system at optimum performance levels under a variety of environmental conditions.  In addition, during the variance period, the facility will be required to achieve the lowest effluent concentration possible under current operations and treatment and which is no less stringent than that achieved under the previous permit. These requirements are much more specific than establishing a separate value that represents an instream criterion. Such a criterion could be calculated but would necessarily need to be developed based on several layers of assumptions, including instream flow, characterization of how the discharge mixes with the receiving stream, etc. As such, DEQ concludes that focusing the alternative requirements on the permittee and its effluent quality during the variance is more appropriate. In addition, because the underlying water quality criterion remains in effect for all other Clean Water Act purposes, the calculation of an instream variance criterion has no practical value.

No changes were made to the proposed rule in response to these comments.

1. [bookmark: _Toc293991542]Omissions in Variance Permit Conditions

One commenter noted that there is nothing in the proposed subsection (6) that requires DEQ to issue a variance to a permittee that contains the requirements to control the nonpoint sources under the permittee’s control. 

“There is nothing in the rule proposal that explains how Oregon will determine whether practices for nonpoint sources under the control of the permittee are sufficient to meet the rule’s requirements that would otherwise preclude the Department from issuing a variance.” (0078 – Northwest Environmental Advocates)

DEQ Response: DEQ does not agree that it must add a separate requirement in the section of the variance rule addressing the variance permit conditions to explicitly include nonpoint sources. The proposed rule requires DEQ to include “any pollutant reduction actions approved as part of a pollutant reduction plan…” DEQ expects that any additional nonpoint source actions DEQ or the permittee identified will be included in the pollutant reduction plan and incorporated as part of the permit conditions. 

No changes were made to the proposed rule in response to this comment.

[bookmark: _Toc293991543]Interim permit limit [OAR 340-041-0059(6)(a)]

Some commenters requested that the “interim limit currently achievable” be set on a concentration basis to normalize the data for population increases. Commenters suggested the following rule language:

“(a) an interim concentration based permit limit or requirement representing the best achievable effluent quality based on discharge monitoring data and which is no less stringent than that achieved under the previous permit;”  (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by another commenter. (0137 – Clean Water Services)

One commenter requested a revision that would allow for new sources or a permittee’s request for an increased discharge.

“(a) all applicable technology-based controls for the pollutant or pollutants for which the variance
has been approved an interim permit limit or requirement representing the best achievable effluent quality based on discharge monitoring data and which is no less stringent than that achieved under the previous permit;” (0079 – Oregon Water Quality Standards Group)

DEQ Response: DEQ agrees with some commenters’ suggestion that “concentration” can be added to this language, however, DEQ notes that adding this word does not give a discharger a de facto ability to increase its pollutant load based upon population increases.   The basic premise of effluent discharges under a variance is that the interim permit limit can be no less stringent than what it is currently discharging.   In the event that the facility is nearing (i.e. > 85%) design capacity, DEQ may re-open the permit and reassess the variance to determine whether or not any increase in discharge load is warranted. DEQ typically reviews and evaluates municipality’s General Sewer and Facilities Plans that project future (+ 20 years) population growth and corresponding sewerage flow rates, and develop facility capacity assessments and design flows.  DEQ anticipates basing variance evaluations on these capacity assessments and design flows.

Changes were made to the proposed rule in response to this comment.

Another commenter requested DEQ revise the requirement to rely on “all applicable technology-based controls for the pollutant or pollutants for which the variance has been approved.” As described in above, this requirement is intended to ensure that the interim permit limit is no less stringent that what it is currently discharging. As such, substituting an evaluation of technology-based controls is not appropriate.

Changes were not made to the proposed rule in response to this comment.

[bookmark: _Toc293991544]4.7  Public Notification Requirements [OAR 340-041-0059(7)]

A commenter stated that the proposed rule does not include sufficient public notice and process for variances to conform to requirements that apply to water quality standards.

“DEQ proposes that it will bury the variance proposals in the NPDES permit notices. While this may reduce the public attention to the process, thereby lessening DEQ’s administrative inconvenience, it is patently unfair to the public and inconsistent with EPA policy to not alert the public to the “temporary” suspension of water quality standards. Likewise, while the proposed variances can and should be issued along with the draft NPDES permits, notice of a change – worse, a suspension of unknown duration – to water quality standards should not be “includ[ed]” in the draft NPDES permit notice but rather alongside or concurrent with the permit renewal notice.” (0078 – Northwest Environmental Advocates)

DEQ Response: DEQ disagrees that issuing a variance in conjunction with the NPDES permit process will “hide” these actions and that DEQ must separate the public notification processes. A variance is a revision to state water quality standards, and, as such, requires a public notice and comment, which the variance rules require for any NPDES permit containing a proposed variance and pollutant reduction plan. DEQ does not agree that conducting public notice and comment for a variance in conjunction with a NPDES permit renewal and including the notice in the draft NPDES permit notice is unfair to the public; rather DEQ envisions that such a process will enable to public to directly evaluate the result of granting the variance in the NPDES permit itself.  

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991545]4.8  Variance Renewals [OAR 340-041-0059(8)]

Variances may be renewed under certain conditions.

One commenter suggested revisions to the proposed language in this subsection.

“(8) Variance Renewals.
(a) A variance may be renewed if the department or commission permittee:
(A) makes new findings that the criteria in a renewed demonstration pursuant to section (2) of this rule are met that attaining the water quality standard continues to be infeasible,
(B) demonstrates that all conditions and requirements of the previous variance and actions contained in the pollutant reduction plan are being met, and
(CB) determines that meets all other requirements of this rule are met.
(b) A variance renewal must be approved by either the department director, the director’s delegatee, or the commission, and by EPA.
(c) Renewal of the variance shall be denied if the permittee is not in compliance with the conditions of the previous variance, including those specified in section (6) of this rule, or otherwise does not meet the requirements of this rule.” (0079 – Oregon Water Quality Standards Group)
DEQ Response: DEQ evaluated the commenter’s suggested revisions and made changes to the rule to clarify DEQ’s and the permittee’s responsibilities in renewing a variance.  In regards to the suggested addition of “the director’s delegatee” DEQ addressed this comment in section 4.1.
Changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991546]4.9  Comments regarding implementation of variances 

1. [bookmark: _Toc293991547]Request for DEQ to complete implementation plan

Some commenters requested that DEQ complete an implementation plan by pollutant category before the EQC adopts the proposed rule. (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0035 – Clackamas River Water Providers; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0128 – City of Stayton; 0130 – City of Astoria; 0149 – Water Environment Services; 0158 – City of Prineville; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem)

“In addition, we recommend that the Commission and DEQ provide broader and prioritized strategies that address all sources of toxics, including developing basin-scale TMDLs for toxic pollutants. We recommend that these strategies be integrated with the rule prior to finalizing the rule.” (0137 – Clean Water Services)

DEQ Response:   DEQ is developing a document that will discuss the Table 40 pollutants that have been detected in treated effluent as well as DEQ’s proposed approach to permitting for these pollutants.  This document will contain information on the following:
1. Table 40 pollutants that have been detected in effluent, potential sources of those pollutants and treatment options (to the extent that such information is readily available).
1. The use of compliance schedules.  DEQ anticipates allowing compliance schedules where treatment plant upgrades are needed to meet permit limits for Table 40 pollutants. 
1. The use of variances.  

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991548]Request for more information regarding path between variance and compliance

One commenter requested that DEQ provide more information describing how permittees may eventually comply with water quality standards after using a variance.

“We request that DEQ provide a path from the variance to a Use Attainability Analysis (UAA) reflecting the actual uses specific to the receiving stream (such as recreational versus subsistence fishing). As proposed, the use of variances alone to address the lack of available treatment technology or the result of widespread social and economic impact does not provide a pathway of progress toward meeting the water quality standards. 
DEQ should identify a meaningful process that picks up from the end of a variance, such as clearly describing the transition from variances into TMDLs. CWS has lengthy and successful experience working within the TMDL process to address water quality concerns, and believes that this process can also be successfully applied to meet the objectives of the proposed rules.” (0137 – Clean Water Services; these comments were supported by others: 0179 – Oak Lodge Sanitary District)

“CWS has successfully and effectively developed and implemented pollution prevention and source control programs to reduce toxics, and these programs should be explicitly recognized as an accepted basis and as an alternative to end-of-pipe water quality based effluent limits for regulatory compliance.” (0137 – Clean Water Services)

DEQ Response:  DEQ acknowledges the commenters concern and request for additional information regarding how variances might be used in the interim while TMDLs are being developed or water quality standards are being revised. DEQ expects that the role variances will occupy in any specific circumstance may vary depending upon the pollutant, the other relevant water quality standards (e.g., the designated uses associated with the pollutant in question), the amount of available data to support the subsequent TMDL or water quality standards action, and the source(s) of the pollutant in question. While DEQ will generally describe the role a variance may play leading up to other actions, DEQ anticipates that further details will be site-specific in nature and as experience is gained, be informed by additional data collection and TMDL development. 

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991549]Comments regarding DEQ’s Internal Management Directive
 
Commenters had many questions regarding DEQ’s internal management directive for implementing variances, and had specific suggestions for what should be included in the directive. The commenters requested an opportunity to review draft internal management directives when completed. (0081 – Oregon Association of Clean Water Agencies, et al.) 

“As DEQ implements the variance options, the internal staff guidance should be simple and clearly stated. DEQ should also consider a variance by rule option that has been used in other parts of the country. With clear evaluation criteria and application and approval process, a permit by rule option could reduce administrative efforts and costs.” Commenter listed several issues for which it would look to DEQ to provide clarity. (0113 – City of Portland) 

“CWS operates under a watershed-based permit and the proposed rules are not clear how a variance process would be applied to such a permit.” (0137 – Clean Water Services)

DEQ Response:  DEQ agrees that an Internal Management Directive (IMD) for variances is essential.  Many commenters expressed the need to have clear guidance in implementing variances and made specific suggestions on what to include in the IMD.  DEQ is developing an Internal Management Directive for variances and will include details regarding the process DEQ will use and the interactions DEQ will have with permittees regarding the development and granting of variances. The draft Implementing Water Quality Standards Variances for NPDES Permittees Internal Management Directive will accompany the June 2011 EQC Staff Report and rulemaking package. While DEQ will share this draft with interested stakeholders, DEQ will not solicit public comment on the document. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval. This IMD will address many issues and questions identified during discussions with stakeholders, as well as suggestions offered by public commenters.   

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991550]Pilot project variance study

One commenter requested that DEQ execute pilot variance studies for a major municipal and major industrial permittee. (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

DEQ Response:  DEQ appreciates the commenter’s request to conduct pilot variance studies for a major municipal and a major industrial facility.  If a permittee requests that DEQ conduct such a pilot, DEQ will work with the permittee to begin development of a variance. DEQ notes, however, that the variance rule must be approved by EPA before DEQ can grant a variance for a permittee participating in a pilot. Clearly DEQ would not be able to grant a variance based on rules that are not yet effective under the Clean Water Act.

DEQ is developing a template for variance applications that will clarify information needed to complete a successful application, and will serve to streamline the application process. 

 No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991551]The practicality of acquiring variances

Some commenters raised concerns regarding uncertainty surrounding the application and approval process for variances. (0061 – City of Medford)

“It is not clear for the proposed rules how long the variance process will take. This question leaves businesses with great uncertainty about when a variance will be approved or even if one will be granted at all. This uncertainty could greatly hinder prospects for new construction or expansion. AOI suggests that a specific timeframe be identified, e.g., a variance should be granted within six months of receiving a completed application.” (0012 – Associated Oregon Industries)

“… there is no standardized methodology or approval process for variances. In other states and regions where variances have been used, it has taken a decade of interaction, interpretations, and process development to achieve any level of efficiency in developing, reviewing, and approving variances to water quality standards. Given that the neither the State of Oregon nor EPA Region 10 has ever processed a variance before, it is to be expected that this lengthy implementation of variances will need to occur as well with the proposed revisions to the Oregon Administrative Rules.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by another commenter. (0137 – Clean Water Services)

Some commenters stated that Oregon has not successfully processed a variance in the history of its water programs. (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

One commenter noted that the U.S. Environmental Protection Agency has experience with variances.
 
“While no variance has been requested to date by a discharger in Oregon, the use of variances is not uncharted territory to either Region 10 or many states and regions around the country. Several EPA regions approve variances on a regular basis and do so with little to no delay to the state's processes. As NPDES permits continue to be written to attain more stringent criteria, EPA has seen, and expects to continue to see, an increased need for variances. Several states have already issued numerous variances and have indicated that the practical knowledge gained by the discharger, state staff and EPA staff increases over time, thus allowing for a more fluid and efficient process that does not delay permit issuance. EPA remains committed to work closely with ODEQ's permit and standards programs to ensure a similar outcome in Oregon. As you proceed with the first variances issued under this revised rule and/or a pilot variance, we are ready to commit the staff resources necessary to make these efforts successful.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response:  Some commenters cited uncertainty with the variance process and pointed out that DEQ has not successfully processed a variance. DEQ disagrees with the characterization that it has not successfully processed a variance.  Rather, DEQ has not received any variance requests to date and therefore, admits it does not have experience issuing variances as opposed to being unsuccessful in its efforts to date as implied by the commenter.  

Other commenters expressed concern regarding the process that will be used by DEQ and EPA and the associated length of time it will take to issue variances; they cited other states’ experiences in developing functioning variance issuance processes. DEQ and EPA have worked closely in developing the variance rule and each are committed to continued cooperation throughout the variance development and approval process. EPA has indicated its commitment to assist DEQ in the “start up” of this program and in conducting reviews.  In addition, DEQ is developing a template for variance applications that will clarify information needed to complete a successful application, and will serve to streamline the application process. 

One commenter request DEQ specify a timeframe by which a variance will be granted to alleviate some of the uncertainty associated with the variance process. While DEQ did not include such a timeframe in the final proposed rules, DEQ is committed to working with the permittee and EPA to grant variances that meet the requirements of the final proposed rule in a timely manner. To that end, as described in previous responses, DEQ has developed a draft Internal Management Directive for variances to provide further detail about this process, including a draft DEQ-EPA Memorandum of Understanding (MOU). This MOU will describe the process and timeframes that DEQ and EPA commit to in order to achieve an efficient variance process. The draft IMD will accompany the June 2011 EQC Staff Report and rulemaking package. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval. DEQ also notes that if it included timeframes in the proposed rule, these will not be binding on EPA’s approval, which is necessary prior to granting a variance.

DEQ’s and EPA’s approvals are not the only critical steps in this process. Being able to develop and grant variances in conjunction with the permit development and issuance process was a key objective for the proposed revisions. DEQ notes that other aspects of the permit development may affect the permit development timeframe and subsequently affect the timing of the variance development process. As a result, including timeframes in the rule is unlikely to reflect the site-specific issues that may arise during the development of a variance a permittee.

No changes were made to the proposed rules in response to these comments.

Provisions for confidential business information
One commenter stated, “In cases where a variance is necessary for economic reasons, the agency should have clear, unambiguous rules protecting proprietary business information submitted by the applicant. Failure to do so places an Oregon business, perhaps already economically stressed, in the position of having its confidential operational and fiscal data unfairly being released to its competitors.” (0012 – Associated Oregon Industries)

DEQ Response:  DEQ has clear statutory requirements for addressing confidential business information (CBI) under ORS 468.095(2).  An applicant for a water quality standards variance must submit a request for a variance to the Department.  The application must include all relevant information showing that the requirements for a variance have been satisfied.  Unless classified by the Director of the DEQ as confidential, any records, reports, or information gathered as part of the variance request shall be available to the public.  

The permit writer will consult with the Oregon Department of Justice before disclosing to a requestor any information the submitter has requested be kept confidential as a “trade secret.” While it is likely that in many cases a company’s financial information submitted with a variance application will be exempt from public disclosure, DEQ can only assure the industrial source that DEQ will protect the information to the extent permitted by ORS 468.095(2).   

Note that EPA will also have many of the same records as DEQ because EPA must approve a variance before it becomes effective.   DEQ believes that CBI requirements under ORS 468.095(2) are comparable to federal treatment of CBI under the Clean Water Act and to other states that operate NPDES programs. 

No changes were made to the rule in response to these comments.

Variance is a short-term exercise with no pollutant reduction over time 
Several commenters stated that variances could be an expensive investment with no environmental benefit. 
 
“DEQ’s limited recommendation of variances as the only compliance tool for local governments will be an expensive investment with no environmental benefit. Variances are short-term and temporary tools. The overall DEQ rulemaking package does not address how variances can be used at facilities unable to meet water quality standards due to human caused load, where there is no feasible, effective treatment technology available.
DEQ has identified a burdensome, expensive, regulatory process with an uncertain outcome as the primary mechanism to obtain relief from these water quality standards. We cannot rely on such a process as the only mechanism for compliance.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services; 0149 – Water Environment Services)

Several commenters also noted that variances are short-term and temporary tools. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0034 – City of Ontario; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0113 – City of Portland; 0128 – City of Stayton; 0158 – City of Prineville; 0161 – City of Medford; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem)

“…it must be remembered that variances are a short-term solution and are not intended to be indefinite. This concept fundamentally does not work in a situation where it may never be achievable or meaningful to remove naturally occurring earth metals or substances that are ubiquitous background pollutants.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

“DEQ identified a burdensome regulatory process with an uncertain outcome as the only compliance tool for local governments. Variances are a temporary, short-term tool that have never been used in Oregon. Furthermore, the variance application process will require significant investments from local governments with no resulting environmental benefit. In addition, DEQ does not account for what happens at the end of a variance period when dealing with legacy pollutants that will take many decades to degrade. Local governments cannot rely on such a process as the only mechanism for compliance.
The EPA regulations require variances to be “short term and temporary.” Legacy pesticides or very low levels of PCBs or pesticides that exist throughout the environment are long-standing and persistent. A variance is not an appropriate tool for addressing such pollutants. Even addressing current use toxics will be complicated and will take many years to resolve.
Variances provide a three- or five-year exemption, which may be appropriate for some pollutants as they can provide a schedule to come into compliance with a standard. A compliance schedule under an NPDES permit can achieve the same result without the expense and complications of a variance. For pollutants where technological solutions or source control strategies would not enable a source to meet standards, the proposed variance process is a bridge to nowhere. These facilities will likely face the same issues at the end of their variance.” (0137 – Clean Water Services)

DEQ Response:  DEQ agrees with some commenters that point out that in some cases, a variance is not the vehicle that will result in the removal of toxic pollutants that are ubiquitous in Oregon’s waterbodies.  DEQ is not advocating the use of variances to achieve these types of environmental objectives. The development and implementation of Total Maximum Daily Loads is one approach that can lead to longer term improvement in water quality. In DEQ’s responsibilities to administer the NPDES and water quality standards programs under the Clean Water Act, it must ensure that the associated state and federal requirements are met. In the absence of significant removal of some pollutants from the environment, DEQ must still issue NPDES permits that meet all legal requirements. Variances are a tool that DEQ and permittees use in specific circumstances to meet these requirements and ensure incremental progress toward meeting water quality standards. In some cases, implementation of a variance and its associated pollutant reduction plan will result in significant reductions of a pollutant.  In other cases, this is unlikely to occur due to the unavailability of treatment or pollutant reduction activities. If DEQ identifies that there are multiple similarly situated facilities which have common challenges in meeting limits for a pollutant, DEQ will evaluate whether a development of a multiple discharger variance for a specific pollutant should be considered. (See response to comments in section 4.10). In instances where data and information (either through a TMDL analysis or other information) indicate that the water quality standards cannot be achieved for a waterbody or waterbodies, DEQ is committed to evaluating whether the water quality standards and designated uses are appropriate and revising them as needed.  For example, public water supply is a designated use for most Oregon waterbodies (exceptions are estuarine waterbodies).  In some cases, that use may not be appropriate or attainable and DEQ may consider a Use Attainability Analysis (UAA).  In addition, variances maintain the underlying water quality standard in the short term.  This maintenance of water quality goals may allow for the development of affordable treatment technologies to remove or significantly reduce some of these pollutants. 
  
No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991552]4.10  General Comments about Variances

1. [bookmark: _Toc293991553]Use of Great Lakes Initiative provisions in developing proposed rule

One commenter stated that the Great Lakes Initiative (GLI) does not apply to Oregon.

“As discussed above, DEQ has proposed some provisions it has gleaned from the GLI, despite the fact that Oregon clearly is not a GLI state. In doing so, Oregon has left behind most of the provisions of the GLI that do not fall into its category of being administratively convenient and protective of permittees but which do provide protection to public health and the environment. In doing so, Oregon runs afoul of EPA policy.” (0078 – Northwest Environmental Advocates)

DEQ Response:  The Great Lakes Initiative was a comprehensive and collaborative plan finalized in 1995 among EPA and the Great Lakes states to restore the health of the Great Lakes, with a particular focus on toxic pollutants.  Each Great Lake state was required to submit to EPA approval regulations related to minimum water quality standards for 29 pollutants (including bioaccumulative chemicals of concern), antidegradation policies, and implementation procedures that were consistent with the Great Lakes Guidance published in regulation.  Although Oregon is not a GLI state, the GLI provisions and requirements related to water quality standards were based on the relevant Clean Water Act provisions and federal regulations regarding water quality standards (Clean Water Act §303(c); 40 CFR Part 131) and thus, are relevant as a guide for development of implementation tools in Oregon.  DEQ also researched other non-GLI states to assess how other states implemented variances and several other permitting tools.  

DEQ’s development of variance regulations and other permitting tools is guided by the fact that EPA Region 10 must independently review each component of this rulemaking to confirm consistency with 40 CFR Part 131, regardless of whether DEQ proposed regulations are based upon provisions from GLI states, other state or federal regulations, or EPA guidance. To the extent the commenter provided more specific concerns or suggestions regarding the proposed rule, DEQ provided responses to those specific comments in the appropriate section of this document and revised the proposed rule as appropriate.  

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991554]A variance must include a replacement criterion

“EPA has made it clear a variance is a change to water quality standards. It is not an alteration to an NPDES permit. Therefore, it must include a criterion that applies during the pendency of the variance, not just a water quality based effluent limit (WQBEL) that is incorporated into the relevant NPDES permit. In fact, according to
EPA, it is contrary to the requirements of sections 301(b)(1)(C) and 402(a)(1) of the CWA to issue a variance to an effluent limit.” (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ disagrees that the permit must include an instream water quality criterion as part of the variance.  A variance only applies to the specific facility and does not change the underlying waterbody criterion.  During the variance period, the facility will be required to achieve the lowest effluent concentration possible under current operations and treatment and which is no less stringent than that achieved under the previous permit.   At a minimum, these requirements will reflect the best effluent quality achieved under current operations and treatment, presuming the facility is operating the system at optimum performance levels under a variety of environmental conditions.  In some cases, the discharger may be able to reduce pollutant concentrations in its effluent through source reduction, treatment optimization, or other pollutant reduction strategies.  In these cases, a lower effluent limit may be possible to achieve and will be incorporated into an interim limit.

No changes were made to the proposed rule in response to these comments.

[bookmark: _Toc293991555]Comments about Multiple Discharger Variances 

Many commenters suggested that DEQ consider multiple discharger variances. (0012 – Associated Oregon Industries;)

“OWQSG … urges the Department and the Commission to further revise the rule to facilitate the adoption of a variance for multiple dischargers and for categories of dischargers.  For dischargers, obtaining a variance will be expensive and time-consuming; for the Department, issuing a variance will require substantial personnel and other resources that are already in critically short supply.  Unless the Department considers and adopts variances that apply to multiple dischargers or to categories of dischargers, few facilities are likely to have the time and means to apply for a variance, and the Department will not have the resources to consider or issue more than a few of them.” (0079 - Oregon Water Quality Standards Group)

“Since many of these pollutants are common to all POTWs due to their ubiquitous presence in domestic wastewaters, we request that the DEQ develop a multi-discharger or pollutant category option under the variance provisions being proposed. It would be wasteful and extremely inefficient to force permittees that have the same fact set underlying the inability to achieve compliance with new water quality standards to have to prepare separate variance applications.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0113 – City of Portland; 0137 – Clean Water Services; 0130 – City of Astoria; 0128 – City of Stayton; 0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0158 – City of Prineville; 0184 – City of Salem; 0112 – Metropolitan Wastewater Management Commission; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing)

Commenters suggested specific revisions to the proposed variance rule regarding inclusion of Multiple Discharger Variances. (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“Where multiple facilities of similar type are constrained in a similar manner, variances for multiple facilities could possibly be bundled together and use a similar justification, thus reducing the workload for all involved. If ODEQ identifies a situation where multiple dischargers face a similar problem, EPA remains open to exploring the most efficient process available to address these situations, including the bundling of variances or a multiple discharger variance.” (0083 – U.S. Environmental Protection Agency, Region 10)

“DEQ should develop a multi-discharger variance language for situations where a many sources are similarly situated with respect to background pollutants in their in-take waters. The DEQ should itself propose the first multi-discharge variance for PCBs preferably statewide, but at a minimum for dischargers on the Willamette and Columbia Rivers. PCBs are recommended as the subject of the first multi-pollutant variance because PCBs are shown to be ubiquitous using EPA’s Method 1638.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

DEQ Response:  DEQ disagrees that it should include a multiple discharger variance in the rules at this time. A multiple discharger variance is a variance in which an upfront justification has been developed for not meeting a water quality standard based on a common set of factors for a certain group of similar facilities.  A multiple discharge variance requires explicit rulemaking to address the particular facility/pollutant situation.  If a facility fits under this justification, an individual approval of the variance is not required at the time the facility requests inclusion under the multiple discharger variance.  During the stakeholder rulemaking development process, stakeholders did not identify a specific pollutant(s) to include under a multiple discharger variance.  In addition, DEQ’s analysis given available information at that time did not identify pollutants that would cause widespread exceedance of discharge effluent limits. While commenters cited concerns regarding PCBs along with their request for a multiple discharger variance, commenters did not provide or identify additional data, information, or analyses to support the development of a multiple discharger variance at this time. As additional data and information are developed through the implementation of the revised human health criteria in NPDES permits, DEQ will evaluate developing a multiple discharger variance for PCBs or another pollutant DEQ identifies as having a need for such an approach.

The final proposed rule contains variance authorizing language for individual facilities only. As noted in EPA’s comments, the rule does not preclude multiple similarly-situated dischargers from applying for variances at the same time using the same or similar justification, however, each variance must be approved by either the DEQ director or EQC, and by EPA.  
No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991556]Opposition to proposed rule for variances (general)

Several commenters requested that DEQ not create “loopholes, exceptions, or variances” to any new water quality standards. These commenters voiced concern that variances could be exploited by industrial interests to undermine the need to reduce toxics in our waterways. (0044 - Riverkeeper form letter, 153 commenters)

Other commenters expressed general opposition to variances. (0050 – Melinda McComb; 0093 – Sandra Joos; 0173 – Cat Koehn, oral testimony at Salem hearing; 0169 – Erin King, oral testimony at Eugene hearing)

One commenter stated that there is almost no likelihood that DEQ will implement environmentally protective provisions of the variance rule rendering its provisions not supportable, citing several instances where DEQ has failed to implement several provisions in the past. 

“Granting variances from the standards protecting human health from toxics would undermine both short- and long-term water quality objectives and threaten public health.  The potential for abuse is high, considering Oregon does not have a proven process in place for issuing variances.  Moreover, establishing a new variance procedure will increase administrative costs and increase delays because EPA must approve each variance request.”  (0049 – Surfrider Foundation)

“Another concern is the frequent use of terms such as "as is practicable" in almost every requirement and standard for a variance. This is obviously a big loophole and judgment call making the fairness and goals of the revised standards continually up for debate. Particularly as economic hardship is always the rationale for a variance to best practice standards.  People throughout Oregon are subsidizing these variances through increased health care costs and lost productivity in addition to degradation of our collect natural resources and a loss to beneficial uses with a higher priority. As an example, both fishing and tourism are economically important to Newport, however the DEQ has chosen to favor the economic interests of Georgia-Pacific over the economic interests of the people of Newport. If all the legally nonconforming or grandfathered discharges are all given variances in perpetuity, then there is no net reduction of toxic pollutants in state waters.  These older permits are among the worst air and water polluters in the state, and what needs to be addressed is a firm time-line for bringing these non-conforming permits into current air and water quality standards. Not only has the DEQ allowed these grandfathered discharges to continue, the DEQ actually approved requests from Georgia-Pacific to expand their use by permitting the importation of Marion County leachate for treatment and discharge, where only a pulp mill discharge had ever been permitted. And while Georgia-Pacific was pleading economic hardship with respect to upgrading its discharge treatment, GP was collecting an additional $800,000 in 2004 alone for processing hazardous waste (per the bid on the Marion County website) in the form of imported leachate. It was using, and the DEQ allowed, its grandfathered status to take in new sources of effluent for profit. How these new water quality standards will impact water quality in Oregon will be nothing more than a negotiable point with the DEQ when every standard and grounds for a variance are based upon a nebulous practicality or a one sided economic analysis. If the DEQ wants to reduce toxic pollutants in state waters, then it should seriously reconsider issuing permits for discharging toxic pollutants into state waters (mixing zones).” (0050 – Melinda McComb)

“If DEQ is truly serious about the adoption of new fish consumption standards and truly believe that these standards are necessary to protect that segment of Oregon’s population, then implementing these new standards should occur immediately.  If that implementation is impracticable, as DEQ’s variance strategy tacitly admits, then the rule itself should be changed to work rather than attempt to band-aid it through an arbitrary exception process like waivers.” (0149 – Water Environment Services)

DEQ Response: Several commenters expressed concern regarding whether the use of variances effectively creates a loophole for sources or not have any positive effect on the environment. As noted in previous responses in this section, the pollutant reduction plans required as part of variances DEQ grants will contain required actions to ensure progress toward meeting water quality standards and achieve environmental gain. 

The comments included here are general in nature, and where the commenters offered more specific concerns or suggestions regarding the proposed rule, DEQ provided responses to those specific comments in the appropriate section of this document and revised the proposed rule as appropriate.  With regard to these more general comments, they are speculative in nature regarding DEQ’s future actions. As such, DEQ has not revised its proposed rules in response to these comments.  DEQ provided information in the Implementing Human Health Toxics Water Quality Standards in NPDES Permits issue paper regarding its evaluation of rule option and some information regarding its intent in implementing revised rule provisions. 

DEQ is also developing an Internal Management Directive for variances and will include details regarding the process DEQ will use and the interactions DEQ will have with permittees regarding the development and granting of variances. The draft Implementing Water Quality Standards Variances for NPDES Permittees Internal Management Directive will accompany the June 2011 EQC Staff Report and rulemaking package. While DEQ will share this draft with interested stakeholders, DEQ will not solicit public comment on the document. DEQ will revise the draft IMD as needed following the EQC adoption of the rules and will finalize the IMD following EPA approval.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991557]Support for proposed rule for variances (general)
A few commenters expressed general support for variance language. (0072 - Confederated Tribes of Siletz Indians; 0126 – Confederated Tribes of the Grand Ronde Community of Oregon)

DEQ Response: DEQ acknowledges the commenters’ support for the proposed variance rule.



[bookmark: _Toc293991558]Topic 5:  
[bookmark: _Toc293991559]General Comments Regarding Permitting

This topic includes comments and responses generally addressing DEQ’s implementation of the proposed human health criteria and DEQ’s use of the proposed permitting implementation provisions.

[bookmark: _Toc293991560]5.1  Implementation Tools (General Comments)

1. [bookmark: _Toc293991561]Tools offer a workable process for issuing permits 
Several commenters stated that the implementation tools in the proposed language offer a workable process for issuing permits.

 “DEQ’s analysis and the state’s process for issuing pollution discharge permits does not support opponents’ claims that the proposed standards are unworkable in NPDES permits. For over two years, DEQ, EPA, Confederated Tribes of the Umatilla Indian Reservation, and representatives of industry, municipalities, and NGOs worked in a collaborative process to develop implementation tools for the new toxics standards. DEQ’s analysis of the new standards demonstrates that the rulemaking package offers a workable process for issuing NPDES permits.” (0071 - Columbia Riverkeeper, et al.) This comment was mirrored by others. (0060 – Oregon Toxics Alliance form letters, 3 commenters; 0131 – Carla and Fred Hervert)

“For point sources, the proposed rules require meeting water quality standards protective of human health, but they include reasonable exceptions for situations where intake water already exceeds standards, and a variance process for facilities that determine it is not feasible to meet water quality standards. The variance process includes pollution reduction plans that will make progress toward improving water quality.” (0084 – Oregon Environmental Council)

“DEQ has developed a workable process that includes intake credits, background pollution allowances, and an amended variance process. These implementation tools are reasonable and provide a workable system that will allow the state’s business and wastewater sectors to adapt processes to meet the current standards. Working for clean water requires a partnership between all stakeholders, and we will continue to work with DEQ and the EPA to find ways in order to clean up our waterways and protect the majority of people who eat fish.” (0143 – Columbia River Inter-tribal Fish Commission)

One commenter supported the concepts contained in the implementation tools, but had suggestions on how to make them more workable. (0117, City of Klamath Falls)

DEQ Response:  Several commenters stated their general support for the implementation tools included in the proposed rulemaking package. DEQ acknowledges the commenters’ statements and agrees with those who noted that DEQ sought to work collaboratively with interested parties to find workable solutions in instances where permittee may not be able to meet newly applicable requirements based on the water quality standards.

No changes were made in response to these comments.

[bookmark: _Toc293991562]Permit implementation tools are not adequate

Several commenters stated that the implementation tools in the proposed rule language are not adequate.

 “The DEQ analysis greatly underestimates the impact of the proposed rule revisions on water quality permit holders, and most importantly, does not incorporate the implementation mechanism needed to achieve toxic reduction within the context of the Clean Water Act.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“NWPPA conditionally supported the proposal to increase the stringency of the Oregon water quality standards based on a higher fish consumption rate provided that adequate implementation measures would be included with the proposal to address anticipated issues. DEQ has had a number of years and incurred extensive public processes directed at implementation issues but in the end did not include sufficient measures in the proposal.
For these reasons, NWPPA opposes the proposed revisions.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries, 0082 – Oregon Forest Industries Council)

“Representatives of the Oregon Association of Clean Water Agencies (ACWA) and CWS served on the DEQ committees that contributed to the development of the proposed water quality standards, and provided significant input for the Department’s consideration. However, many significant aspects of this input are not reflected in the proposed rules, and we are concerned that the proposed standards do not provide a clear and effective implementation direction. Without effective guidance on implementation priorities, the standards as written will lead to substantial expenditure of public resources without achieving any meaningful improvement in the protection of human health or environmental quality. Furthermore, the reliance on variances as the sole tool for implementing the standards for municipal permittees is of uncertain effectiveness and will not serve to advance improvements in water quality. As proposed, variances will discourage the development of solutions that will lead to effective toxics control by redirecting resources to the variance application and approval process.” (0137 – Clean Water Services)

DEQ Response:  Many commenters expressed general concerns that the permit implementation tools included in the proposed rulemaking package are inadequate to address issues likely to be faced by NPDES permitted sources. DEQ and the stakeholder advisory workgroup spent a considerable amount of time discussing potential permitting issues and evaluating appropriate implementation tools that could address those issues. Those discussions and options considered by DEQ and the advisory stakeholder workgroup are detailed in the various issue papers DEQ published with the proposed rule. 

One of DEQ’s key considerations for including an implementation tool in the proposed rules was whether the tool would be considered legal under the Clean Water Act and subsequently approved by EPA.  Where commenters also offered specific comments on provisions of the proposed rule and provided detail on specific aspects of DEQ’s rule they found inadequate or identified alternatives for DEQ’s consideration, DEQ responded to those specific comments in the appropriate section in this document and revised the proposed rule as appropriate. DEQ believes that the implementation tools included in this rulemaking in addition to the existing permit implementation tools are capable of addressing potential permitting issues.  In addition, DEQ will continue to assess permitting needs as it implements the water quality standards in NPDES permits and can amend the implementation tools if needed. Further, if as part of this assessment DEQ identifies the need for additional tools such as a multi discharger variance, DEQ will pursue the development of such a tool or other approaches, as appropriate. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991563]5.2  Permittees will be unable to achieve limits based on standards

1. [bookmark: _Toc293991564]Comments regarding specific pollutants

There is no available technology to achieve limits for PCBs and other legacy pollutants
“Legacy compounds, including PCBs, DDT, and legacy pesticides... Low levels of PCBs and DDTs reach treatment plants though body burden from historic exposure, through food, background levels in potable water, and possibly from illegal dumping into the sewer systems…There is no reasonable, effective treatment process for removing PCBs and DDTs at these very low levels from wastewater effluent in order to achieve the DEQ proposed water quality standards.” (0081 – Oregon Association of Clean Water Agencies, et al.) Several other commenters either supported these comments or made similar comments. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0113 – City of Portland; 0128 – City of Stayton; 0130 – City of Astoria; 0137 – Clean Water Services; 0158 – City of Prineville; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem)

“Until recently it has not been feasible to measure such low concentrations of PCBs, but new analytical techniques may show that even pristine Oregon surface waters exceed the proposed concentration because of global air deposition. Not only is there no technology available to feasibly treat discharges to achieve such low levels, but the ubiquity of these pollutants in the environment means that they will be present at levels in excess of the criterion in most and perhaps all wastewater discharges—for example, through the source’s intake water, air deposition onto the source’s facility, stormwater run-on, and raw material contaminants.
Because the Clean Water Act generally demands that point sources comply with water quality standards regardless of costs or benefits, the only means of complying with the Commission’s directive to develop environmentally meaningful and cost-effective implementation rules for the standards is to tailor the standards themselves to allow discharges that do not pose a significant threat to human health.” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  Commenters expressed concern regarding the ability to treat to levels that may result from the criteria for legacy pollutants. Many specifically expressed concern regarding PCBs, DDT, and legacy pesticides. DEQ acknowledges that the toxicity of these pollutants, particularly PCBs and DDT result in very low criteria for these pollutants. DEQ points out that the criteria currently in effect based on 6.5 grams per day fish consumption rate, also result in very low values of these pollutants. Where these pollutants are found in permittee’s effluent above quantifiable levels and DEQ establishes a limit, the compliance limit is currently determined by the laboratory method quantification level. DEQ acknowledges that the concerns expressed by the commenters could result if new methods are adopted into EPA’s regulations governing methods approved for wastewater effluent and subsequently used in Oregon’s implementation of its NPDES program. However, it is important to point out that the issues raised by the commenters are not a result of actions being taken under this specific proposed rule, but could occur if new laboratory methods are used in conjunction with DEQ’s current water quality standards. 

DEQ acknowledges that better and more sensitive laboratory methods in conjunction with more and better data collection will likely present additional challenges to NPDES and other sources in the future, and is committed to working with the affected sources to achieve a rational outcome. If in future years, data indicate that multiple facilities are not able to achieve the requirements in their NPDES permits associated with PCBs or other legacy pollutants, DEQ will work with the affected entities to pursue and use appropriate approaches, which may include the development of a multiple discharger variance.

No changes were made to the proposed rules in response to these comments.

There is no available technology to achieve limits for phthalates and other plasticizers
	
“Plasticizers like phthalates are everywhere in the environment, including in wastewater. There are no reasonable, effective treatment processes for removing phthalates at the DEQ proposed levels from wastewater effluent.” (0081 – Oregon Association of Clean Water Agencies, et al.) Several other commenters either supported these comments or made similar comments. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0113 – City of Portland; 0128 – City of Stayton; 0130 – City of Astoria; 0137 – Clean Water Services; 0158 – City of Prineville; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District)

DEQ Response:  Several cities cited concern with meeting criteria associated with consumer products, and in particular, concern with bis(ethylhexyl) phthalate. With regard to bis(ethylhexyl) phthalate, DEQ has evaluated the available information and concludes that the levels found in municipal wastewater effluent are likely to result in the need for additional water quality-based effluent limits for some NPDES permitted sources. DEQ expects the need for water quality based effluent limits in permits and any associated need to reduce the facility’s effluent concentrations to meet those limits will vary by facility, including the amount of dilution available and the concentrations currently present in the discharge.  DEQ will use its revised Reasonable Potential Analysis for Toxic Pollutants Internal Management Directive (June 2011) to evaluate the need for water quality based effluent limits and to develop limits where needed. If in future years, data indicate such a situation affects multiple facilities, DEQ will work with the affected entities to pursue and use appropriate approaches. The commenters did not specify other pollutants associated with consumer products, so DEQ was unable to further evaluate the commenters’ broader concern with regard to consumer products.

No changes were made to the proposed rules in response to these comments.

There is no available technology to achieve limits for naturally-occurring metals 
“Oregon’s rivers and streams have natural levels of arsenic and mercury many times over the DEQ proposed standards. Technology to meet these low limits is not available.”  (0081 – Oregon Association of Clean Water Agencies, et al.) Several other commenters either supported these comments or made similar comments. (0113 – City of Portland; 0137 – Clean Water Services; 0130 – City of Astoria; 0128 – City of Stayton; 0022 – City of Cottage Grove; 0112 – Metropolitan Wastewater Management Commission; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing)

DEQ Response:  Several commenters raised concerns about naturally occurring metals. DEQ disagrees that these naturally occurring pollutants will present widespread problems for permittees.  All metals are naturally occurring on the earth, but some metals are more likely to be present in surface waters or in fish tissue and the toxicity of metals to humans varies widely.  Arsenic and mercury are present in Oregon waters from natural sources and are toxic to humans under certain scenarios (e.g., concentration of the pollutant, form of the pollutant and duration of exposure).  These metals are also released to the environment from human activity.  DEQ has taken a number actions to reflect appropriate goals for naturally occurring pollutants within the water quality standards and to address potential permitting issues that may arise due to these pollutants:

1) In 2004, the EQC adopted toxics standards revisions that withdrew the water column concentration criterion for mercury and adopted a fish tissue criterion for methylmercury in its place.  EPA approved the withdrawal of the water column mercury criterion in June 2010. Consequently, there are no effective criteria addressing mercury until EPA approves the proposed criterion for methylmercury. DEQ will further describe its procedures for implementing the methylmercury criterion in NPDES permits (See response to comments on the proposed methylmercury criterion in Section 1.5).
2) The EQC adopted revisions to Oregon’s arsenic criteria in April 2011, making the criteria less stringent in recognition of commonly occurring natural levels in Oregon waters. 
3) The EQC withdrew human health criteria for iron and manganese in December 2010.  This action recognizes the presence of natural levels of iron and manganese and the fact that concerns about the toxicity of these metals to humans is quite low.  An organism-only criterion for manganese was retained for saltwater due to potential bioconcentration in shellfish. 
4) In 2004, the EQC withdrew the human health criteria for the following metals: beryllium, cadmium, chromium, lead and silver. EPA approved these revisions in June 2010; these revisions may now be reflected in permitting decisions all other Clean Water Act purposes, as appropriate.  

DEQ has human health criteria for the following additional metals:  antimony, barium, copper, nickel, selenium and thallium.  For zinc and copper, the aquatic life criteria are more stringent than the human health criteria and will likely form the basis of any permitting analyses and resultant requirements, if needed.  DEQ does not expect the proposed human health criteria for nickel to present any additional challenges for permittees since the proposed criteria are less stringent than the current criteria.  

At such time and location that the metals criteria result in permit limits that a wastewater treatment plant cannot achieve, DEQ will work with the facility to evaluate the options.  DEQ will take into account whether the metal is present largely due to natural sources in identifying available options, which may include using an intake credit, site-specific background pollutant criterion or variance.  In some circumstances it may be appropriate to develop site specific water quality standards that consider natural background levels of the pollutant.

No changes were made to the proposed rules in response to these comments.

Treatment of chlorination by-products will be very expensive to achieve
“Most wastewater utilities in Oregon use chlorine for disinfection. Oregon wastewater utilities could move to non-chlorine disinfection systems - however, this will require significant financial investment to revise existing disinfection systems.” (0081 – Oregon Association of Clean Water Agencies, et al.) Several other commenters either supported these comments or made similar comments. (0022 – City of Cottage Grove; 0112 – Metropolitan Wastewater Management Commission; 0113 – City of Portland; 0128 – City of Stayton; 0130 – City of Astoria; 0137 – Clean Water Services) 

DEQ Response:  Since the mid-1990s, DEQ has been encouraging municipal wastewater treatment facilities to examine and invest in treatment technologies that do not include chlorination. Disinfection technologies that do not include chlorination are safer and cheaper. Many wastewater treatment facilities have subsequently switched to non-chlorine disinfection systems as their resources allow. DEQ encourages facilities to continue to make this change as feasible. As a result, DEQ expects the need for water quality based effluent limits in permits and any associated need to reduce the facility’s effluent concentrations to meet those limits will vary by facility, including the amount of dilution available and the concentrations currently present in the discharge.  DEQ will use its revised Reasonable Potential Analysis Internal Management Directive (June 2011) to evaluate the need for water quality based effluent limits and to develop limits where needed.

Several commenters stated that treatment of chlorination by-products will be expensive to achieve. These commenters did not provide additional information regarding specific chlorination by-products or the likelihood of facilities to exceed the proposed water quality criteria for chlorination by-products such as bromoform, chlorodibromomethane, chloroform, dichlorobromomethane and halomethanes. Therefore, DEQ is unable to further evaluate the commenters’ assertions.  DEQ notes that it is not proposing criteria for halomethanes.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991565]General comments about availability of cost-effective treatment

Many commenters stated that cost effective treatment doesn’t exist to reduce some toxic pollutants to the proposed water quality standards.

“…the Science Application International Corporation recently reported that the technology to uphold the new Oregon criteria may not even be available and will, at the least, cause `severe economic hardships.`” (0039 – Form letter sent to Oregon State Legislators by 14 commenters)

“Existing technology is not capable of treating to the low levels that would result in actual risks to humans.” (0042 – Fred Warner, Jr., Chair, Baker County Board of Commissioners)

 “DEQ indicates that some sources may need to install additional treatment technologies to meet the toxic water quality standard. DEQ staff relied upon the SAIC report, and the SAIC report concluded that three pollutants would be affected: arsenic, bis(2-ethylhexyl)phthalate, and mercury.
Oregon wastewater treatment plants are very effective at removing metals such as mercury; for example, an advanced secondary wastewater treatment plant is effective at removing more than 90% of the mercury that is conveyed to the treatment plant. The proposed standards would require nearly 100% removal of these pollutants. There is no reasonable, effective treatment process that can meet these standards.
There is no reasonable, effective treatment process for removing these pollutants from municipal wastewater effluent at the DEQ proposed levels.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

 “NWPPA remains concerned that the available treatment technologies are untested on large scale operations and thus are not currently achievable… Achievability of standards is a question of both feasibility and costs. If the standards are unattainable, ultimately the facility will not be able to operate. Oregon jobs are at risk both at the facility and as well as the indirect jobs supported by the operation.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0079 – Oregon Water Quality Standards Group; 0082 – Oregon Forest Industries Council)

Two commenters stated that more stringent regulations will lead to innovations and development of affordable treatment technologies.

“While some of the calculated water standards can’t be met with today’s best available technologies and some can’t be measured by current quantification limits, the process of setting water quality standards at higher levels will drive affordable, emerging technologies that can meet the standards into the marketplace. According to Dan Reicher, executive director of the Steyer-Taylor Center for Energy Policy and Finance at Stanford University, experience since the 1970s has made clear that well conceived and executed regulation ultimately stimulates technological innovation. This would not only benefit the region’s leadership role in green technology development, but could also provide a means to address the issue of legacy contaminants in our nation’s waters, thereby enhancing health for future generations.” (0143 – Columbia River Inter-tribal Fish Commission)

“It is true that, you know, well conceived regulation actually can spur technological innovation, and that's something that Oregon does really well. We innovate, we create jobs in doing good things, and I think that this should be seen as an opportunity to help drive that next wave of innovation. The sky will not fall because we control our pollution, so we need to make sure we're investing in the right pollution control strategies.” (0194 – Ivan Maluski, oral testimony at Salem hearing)

DEQ Response:  In response to commenters that stated concerns regarding the availability of treatment technology to meet water quality standards, DEQ clarifies that NPDES sources are not required to either “meet criteria” or to bear the sole responsibility for ensure that the waterbody meets water quality standards. Rather, where data shows that as a result of the pollutant concentrations in a facility’s discharge they have the “reasonable potential to cause or contribute to” the exceedance of a water quality criterion in the receiving stream, DEQ will calculate an effluent limit that is included in the facility’s permit. Depending on the receiving stream dilution available, this limit may be similar to or be significantly different than the criterion itself. Second, as stated in responses to comments in Section 8, it is not DEQ’s intent for facilities to put in place treatment technologies that result in unreasonable costs or are unproven for the application in question. Where facilities can’t meet limits based on the applicable water quality criteria, DEQ would pursue with the permittee using one or more of the permitting tools contained in the water quality standards and implementing regulations.

Several commenters stated that there is not existing or effective treatment technology to treat to low levels of these pollutants. These commenters did not provide additional information regarding the conclusions stated in their comments regarding available treatment technology. Therefore, DEQ is unable to further evaluate the commenters’ assertions. Where DEQ had specific information regarding the availability of treatment options for specific pollutants, DEQ included that information in its Statement of Need and Fiscal and Economic Impact. Much of the quantitative information DEQ used came from the Science Applications International Corporation (SAIC) report, Cost of Compliance with Water Quality Criteria for Toxic Pollutants for Oregon Waters (http://www.deq.state.or.us/wq/standards/docs/toxics/ORToxicsComplianceCost.pdf).

While DEQ relied on the Science Applications International Corporation report as a source of quantitative cost information, some recent actions and information indicate that the cost estimates contained in SAIC’s report will overestimate impacts in two cases. For SAIC’s estimates regarding arsenic, DEQ expedited rulemaking to revise its arsenic human health criteria, and the Environmental Quality Commission adopted significantly less stringent criteria in April 2011. In addition, EPA published its Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion in 2010 describing recommended approaches for implementing the methylmercury criterion in Clean Water Act programs. DEQ intends to use EPA’s guidance to implement the methylmercury criterion and expects that the approaches to permitting described in that document will allow DEQ to use permitting approaches that will not result in unreasonable expenditures of resources to implement the associated permitting requirements.

With regard to the commenters that stated that setting more stringent water quality standards are likely to drive the development of affordable technologies, DEQ appreciates the commenter’s optimism. DEQ shares the hope that technologies will continue to be developed and become available in the marketplace at a reasonable cost to fully remove pollutants to safe levels.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991566]DEQ should use existing provisions to meet limits based on revised standards

Use of site-specific criteria
“DEQ should identify pollutants and waters where the human health criteria will be naturally exceeded, for example, naturally occurring earth metals. For the identified waters where there are NPDES permit holders, DEQ should evaluate whether and to what extent the criteria are attainable. If the criteria cannot be attained due to natural background levels, then DEQ should revise the criteria on a site‐specific basis to reflect natural background. (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments.” (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council; 0117 – City of Klamath Falls)

“We suggest that DEQ consider developing site-specific criteria for certain water bodies that are the conduits to tribal exposure. Rivers like the Willamette, the Columbia, and perhaps the Deschutes to the Pelton re-regulating dam, as well as the Umatilla, should all be considered. This approach would allow DEQ to focus more tightly on the problem and reduce the potential economic impacts to other water bodies that have little, if any, effect on tribal consumption, tribal exposure.” (0148 – Chris Gannon, Crooked River Watershed Council, oral testimony at Bend hearing)

DEQ Response:  The commenters request that DEQ evaluate whether the criteria are attainable for naturally occurring earth metals, and if they are not attainable, request DEQ pursue site specific modifications to the water quality standards as appropriate. Doing such an analysis and subsequent change to water quality standards is outside the scope of this rulemaking. However, DEQ is aware of two situations where such a situation may exist for naturally occurring levels of arsenic for waters within the vicinity of the cities of Klamath Falls and Ontario. Following completion of this rulemaking, DEQ will evaluate the available data and information in these locations and as appropriate, pursue separate rulemaking efforts.  If additional data and information highlight other similar situations within Oregon for certain pollutants, DEQ will pursue a similar approach.

No changes were made to the proposed rules in response to these comments.

Use of watershed-based TMDLs
“The watershed-scale TMDL approach has required significant time and effort to collect meaningful data and implement effective programs. These achievements have resulted from focusing on effective actions rather than by seeking variances from water quality standards for individual point sources. CWS encourages DEQ to apply this experience of developing and implementing watershed-based TMDLs to controlling toxics, rather than relying on variances.” (0137 – Clean Water Services)

DEQ Response:  DEQ is very supportive of using a watershed approach to address specific pollutants, whether through a watershed-based Total Maximum Daily Load, a permit developed on a watershed basis, or an implementation plan that includes point and nonpoint sources within a watershed.

During rule development, DEQ received information and data regarding use of watershed-based permitting tools. DEQ is currently evaluating data and information received and will discuss its analysis in a presentation to the Environmental Quality Commission during the June 2011 rulemaking adoption agenda item.

No changes were made to the proposed rules in response to these comments.

Use of the natural condition provision
“For areas with naturally-elevated levels of toxic substances, the natural condition provision per OAR 340-041-0007(2) should supercede the state’s water quality criteria for toxics.  Such a determination is also consistent with the toxic substances rule, OAR 340-041-0033(1) (planned to be re-codified at OAR 340-041-0033(2)), which states "[t]oxic substances may not be introduced above natural background levels in waters of the state...," so, under this rule, natural background levels for any toxic substance must be taken into account to properly apply the criteria.” (0117—City of Klamath Falls)

DEQ Response:  Although the natural conditions narrative remains a part of the Oregon’s water quality standards regulation, it may not be appropriate to invoke for instances where waterbody natural conditions for a toxic pollutant exceeds a criterion for human health toxics.  For example, it can be difficult in determining whether certain toxic pollutant are naturally occurring or originating from anthropogenic sources.  Additional complexity is introduced when the presence of a toxin comes from a combination of both natural and human-caused conditions.  In addition, aquatic life organisms may be able to adapt to pollutants that have naturally been present in waterbodies over time.  Conversely, this assumption does not necessarily hold true for human health effects.  Potential use of this provision must be carefully examined before being applied to human health criteria.  The proposed intake credit provision does allow a discharger to pass through pollutants that may be naturally occurring in the intake water, as long as the mass and concentration are the same or less in the discharge. 

No changes were made to the proposed rules in response to these comments.

Use of flow augmentation
“The Department should clarify that, under certain circumstances, if a permittee cannot reasonably meet a water quality based effluent limit derived from the Department's revised water quality standards, the permittee can use flow augmentation to meet such effluent limits. This is consistent with EPA's rule on flow augmentation at 40 CFR § 125.3.” (0117—City of Klamath Falls)

DEQ Response:  DEQ does not have a stated policy regarding the use of flow augmentation for toxic pollutants.  DEQ does consider requests to incorporate flow augmentation into individual permitting efforts, and evaluates requests on a case-by-case basis consistent with federal regulations 40 CFR § 125.3.
No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991567]5.3  Other general comments about permitting

1. [bookmark: _Toc293991568]Mixing zones

Two commenters expressed concern about allowing mixing zones.

“I do feel however that the DEQ is overlooking very obvious potential changes that would achieve some of the same ends within it's own process of issuing permits for NPDES permits and mixing zones, or zones of concentrated pollution, in state waters. In Newport, Oregon, the DEQ has issued an NPDES permit to Georgia-Pacific Toledo to discharge an average of 11 million gallons a day of minimally processed pulp mill effluent into a +/-42 acre area that is used routinely used for fishing and recreation. Currently the public has no notification as to where these mixing zones are located in rivers and state oceans, and so cannot avoid these polluted areas for the purpose of pursuing beneficial uses such as fishing and recreation. This is similar to allowing a hidden hazard, in that people fishing and recreating in or near these mixing zones have no notice they are within a zone of known pollution. Mixing zones are not good places to swim or fish, and create a conflict with protected beneficial uses. The DEQ needs to consider the need for posting or some manner of public notification on the locations of these mixing zones in state waters so that people aren't fishing and swimming near or in mixing zones. The area off Nye Beach is routinely used for fishing, particularly crabbing, as it is near shore, and also near a reef. So if the concern is reducing toxic pollutants in fish for human consumption, a good place to start would be posting locations of permitted zones of pollution (mixing zones). Better still, stop permitting mixing zones and require that water quality standards be met at the end of the pipe.” (0050 – Melinda McComb)  

“We don't need giant mixing zones. Because I sat in on a bunch of Willamette TMDL meetings over by (Halsey?), where they did every equation known to man, and you just can't put more hot water in a really hot thing and still pass your temperature standards.” (0173 – Cat Koehn, oral testimony at Salem hearing)

DEQ Response: One commenter raised a concern about allowing mixing zones for toxic pollutants and requests that DEQ post the locations of permitted mixing zones as to protect the public from the perceived hazards.  This comment falls outside the scope of this rule. 

In the process to allow and allocate a mixing zone, the department assesses the beneficial uses (fishing, swimming, crabbing, etc.) of the affected area and sizes the mixing zone according to a series of procedures described in Departmental guidance (Regulatory Mixing Zone, Internal Management Directive).  This guidance has procedures to address human health exposure, chronic aquatic organism toxicity and acute aquatic organism toxicity.  Included in the procedures are requirements such as “RMZs must be sized such that they do not encroach on areas of fish and shellfish harvesting”, “Acute criteria must be met at end of pipe unless it can be demonstrated that immediate dilution of the effluent within the RMZ reduces toxicity below lethal concentrations and will not cause lethality to passing organism…” and the RMZ should be “as small as feasible”..  The department prepares water quality models of the proposed discharge locations demonstrating the potential mobility and impact of the discharge.  These models are used to ensure that the requirements described in rule and guidance are met and that environmental health is protected.
No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991569]Clarification regarding effluent limits

“Section (4) of the toxic substances rule should be revised to clarify that NPDES effluent limits based on these implementation policies are considered to be water quality based effluent limits. Thus, for effluent limits developed based on these policies, the State's generic water quality criteria for pollutants will not be used to calculate limits at a permitee's outfall or in any mixing zone, even when a permitee's discharge may exceed the State's generic water quality criteria.” (0117—City of Klamath Falls)
DEQ Response:  The commenter suggests DEQ clarify in section (4) that requirements placed in NPDES permits as a result of using the permit implementation tools are considered to be water quality based effluent limits. The various proposed implementation rules describe the associated procedures and requirements that will be used in the development of NPDES permits. In some instances the resultant limits will be considered water quality based effluent limits, in other instances the implementation of the provision will result in other requirements. DEQ concludes it would be potentially misleading and confusing to state in this section of the water quality standards that the requirements associated with the permit implementation procedures result in water quality based effluent limits.
No changes were made to the proposed rules in response to these comments.


[bookmark: _Toc293991570]Topic 6:  
[bookmark: _Toc293991571]Revisions to Water Quality Standards and TMDL Regulations Related to Nonpoint Sources

This topic includes comments and responses addressing proposed rule about sources not subject to an NPDES permit under CWA.  

[bookmark: _Toc293991572]6.1  Division 41 Statewide Narrative Criteria [OAR 340-041-0007(5)]

1. [bookmark: _Toc293991573]Limits applicability of Oregon’s other water quality standards

 “DEQ’s proposed language addresses some of the ways in which the current narrative criterion offers inadequate protection to designated uses, contrary to the requirements of 40 C.F.R §131.11(a). However…the language… limits or negates the applicability of all of Oregon’s other water quality standards to logging activities.  By limiting the applicability… Oregon cannot meet the requirements of 40 CFR §131.11(a) to fully protect designated uses.”  (0078 - Northwest Environmental Advocates)   

DEQ Response: The proposed language states that logging and forest management activities must not cause a violation of water quality standards and must be conducted in accordance with the implementing rules established by the Environmental Quality Commission.  The commenter did not offer specifics describing how the language in proposed rule would be interpreted as limiting the applicability of some of Oregon’s water quality standards to logging activities.  Consequently, DEQ is unable further evaluate the commenter’s concern regarding the proposed rule language. 

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991574]DEQ should strengthen language in Subsection 5

Commenters suggested specific revisions to strengthen rule language regarding load allocations.

“The proposed language states that logging operations “may be subject to load allocations… to the extent needed to implement the federal Clean Water Act.”  This proposed language introduces two limitations to the notion that logging activities would be limited to load allocations under this narrative criterion.  First, the rule uses the word “may” rather than “shall” or “must,” rendering an operation’s compliance with load allocations discretionary.  Second, the logging operations are subject to load allocations only “to the extent necessary to implement” the CWA. …  This phrase is ambiguous and results in a narrative criterion that may, or may not, limit the reach of Oregon’s otherwise applicable water quality standards. (0078 - Northwest Environmental Advocates)    

“Under the proposed revisions to OAR 340-041-007, we recommend that the language in section (5) be strengthened. We recommend that the language be revised to read:
(5) Logging and forest management activities must be conducted in accordance with the water quality standards and implementing rules established by the Environmental Quality Commission…Forest operations may be are subject to load allocations established under OAR 468B.110 and OAR Division 340-042, however, to the extend needed to implement the federal Clean Water Act and meet water quality standards.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

DEQ Response: DEQ agrees with the commenters and has revised the language accordingly.  

Changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991575]6.2  Division 41 Other Implementation of Water Quality Criteria [OAR 340-041-0061]

Proposed revision 340-041-0061 revises rule language for forestry and agriculture. 

1. [bookmark: _Toc293991576]Forestry on state and private lands [OAR 340-041-0061(10)]

DEQ should strengthen language in subsection 10
 “We support the overall direction of the proposed rules in the TMDL portion of the rule revisions, and suggest that the revisions can be strengthened.
In the proposed revisions to OAR 340-041-0061(10), we recommend this change:
(10) Forestry on state and private lands. Nonpoint sources of pollution from forest operations on state or private lands are subject to…Forest operations on state and private lands may be are subject to the load allocations under ORS 468.110 and OAR 340. …  (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services) 

“This revised rule suffers from the same problems as the proposed OAR 340-041-0007(5) discussed immediately above. In fact, it is unclear why DEQ proposes to have completely redundant rules.” (0078 - Northwest Environmental Advocates)

DEQ Response:  The proposed language states that logging and forest management activities must be conducted in accordance with the Forest Practices Act.  ORS 527 states that Forest Practices Act rules must ensure, to the maximum extent practicable, nonpoint sources do not impair the achievement or maintenance of water quality standards. From DEQ’s perspective, the language in proposed rule would not be taken as limiting the applicability of some of Oregon’s water quality standards to logging activities.  DEQ agrees with the commenters’ suggestion to revise the sentence about load allocations, and revised the proposed rule language as follows.  

(11) Forestry on state and private lands. Nonpoint sources of pollution from forest operations on state or private lands are subject to best management practices and other control measures established by the Oregon Department of Forestry under the Forest Practices Act (ORS 527.610 to 527.992) and must not cause violation of water quality standards. Such forest operations, when conducted in good faith compliance with the Forest Practices Act requirements are generally deemed not to cause violations of water quality standards as provided in ORS 527.770.  Forest operations on state and private lands may be are subject to load allocations under ORS 468.110 and OAR 340, Division 42, to the extent necessary to implement the federal Clean Water Act.   

Changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991577]Agricultural Water Quality Management Act [OAR 340-041-0061(11)]

Goals of Agricultural Water Quality Management Plans and Rules
Some commenters provided suggestions regarding specific revisions to proposed rule language.

“In proposed OAR 340-041-0061(11), OFB requests DEQ remove the statement “Area plans and rules must be designed to achieve and maintain water quality standards” and replace it with language set forth in CWA section 319 which indicates “area plans and rules must be designed to reduce, to the maximum extent practicable, the level of pollution resulting from agricultural nonpoint sources pollution.”  …  Oregon law does not require ODA to achieve DEQ’s water quality standards…”  (0080 - Oregon Farm Bureau; 0088 - State Representatives Bentz, Conger, Garrard, Jenson, McLane, Schaufler)

 “We request DEQ remove the words “achieve and maintain water quality standards” and replace with “meet that standard”.  In the same sentence, OFB requests DEQ remove the language “meet WQS or TMDL load allocations” and insert “the standard”.  Again, ODA Area Plans and Rules are designed to achieve conditions-based performance standards, not predetermined numeric water quality standards.  ODA is required to enact plans that will reduce pollution to the maximum extent practicable as provided in the CWA for nonpoint source pollution.”  (0080 - Oregon Farm Bureau)

DEQ Response:  DEQ disagrees with OFB’s interpretation that the “Oregon law does not require ODA to achieve DEQ’s water quality standards”.  ORS561.191 (2) states that programs or rules adopted by ODA under (1) “shall be designed to assure achievement and maintenance of water quality standards adopted by the EQC.”  The proposed revisions make these requirements explicit in rule.  

No changes were made to the proposed rule in response to these comments.  

“Causes or contributes to water quality standards violations”
“In the second to last sentence of the proposed rule, OFB requests DEQ remove the language “causes or contributes to water quality standards violations” and replace with “ does not comply with the enforceable terms of such rules.”  Given the statutory framework providing ODA the authority to establish Area Plans and Rules based on a basin wide strategy for reducing nonpoint source water pollution, and individual person is responsible for the enforceable terms of the ODA rules.  ODA rules are focused primarily on conditions of the land in question and how management of those conditions can significantly reduce water pollution in Oregon water bodies.  They are not focused on the specific quality of the water next to the land.  Federal law does not regulate individual nonpoint sources to achieve water quality standards.  Oregon law requires the state to follow federal law.  It is impractical for the state to try to meet a numeric water quality standard by regulating an individual nonpoint source when such a calculation is nearly impossible to determine.”  (0080 - Oregon Farm Bureau)

DEQ Response:  The intent of OFB’s suggestion is not clear to DEQ. DEQ agrees that ODA’s conditions based rules is a practical way to regulate agricultural lands, but the goal of the area plans and rules need to be meeting the water quality standards.  As with the case today, DEQ hopes to continue working with and relying on ODA’s Area Plans and Rules to achieve water quality standards and TMDL load allocations. It is possible to document whether the collective efforts made by various agricultural landowners and other local partners are improving instream water quality, and there are examples such as water quality improvements seen in Wilson River and Bear Creek.  

Changes were made to the proposed rules in response to these comments.  

DEQ should not include farming practice enforcement language in rule  
“OFB requests the entire final sentence of the proposed rule be removed.   … Oregon statutes provides that 1010 planning and rulemaking is the exclusive means for regulating farming practices in Oregon, specifically for the purpose of protecting water quality.”  (0080 - Oregon Farm Bureau)

“There is no need to include DEQ’s authority to enforce agriculture since it is already in statute.”  (0087- Oregon Department of Agriculture)

DEQ Response:  The proposed rule revisions clarify existing interagency practices and how statutes governing ODA’s regulatory program complements DEQ’s regulatory authority for water quality.  Under ORS 468B and ORS 568.930, DEQ has the authority to take enforcement actions regardless of ODA action. DEQ, however, prefers ODA to take the lead in enforcement actions.  DEQ has removed the last sentence in the section of the rule as suggested since the language does not need to be in rule in order for EQC and DEQ to retain statutory authority to take enforcement actions.   

Changes were made to the proposed rules in response to these comments.  

Concerns with the phrases “will refer” and “may also require remedies”
Some commenters expressed concern regarding use of the phrases “will refer” and “may also require remedies” in OAR 340-041-0061(11).

“It is an improvement for DEQ’s regulations to state that “area plans and rules must be designated to achieve and maintain water quality standards …but the rule goes on to indicate that DEQ will not take any enforcement action nor withhold any approval of any ODA action or inaction based on a determination that water quality standards are not being or will not be met.  …  This proposed rule undermines Oregon’s otherwise applicable standards by, first, stating that DEQ “will” provide comments to ODA.  … Second, the proposed rule states the obvious, that DEQ “may request” that the Commission petition the ODA for changes. Again, this adds nothing.  Finally, DEQ makes clear that it will never take enforcement action directly against an agricultural source because it states that it “will refer” any potential to ODA.  Even in the event that ODA fails to take action, DEQ continues to provide itself with the discretion to do nothing (“may also require remedies”).  In each case in which DEQ might take direct action to stop a pollution problem, DEQ has used the word “may” to indicate that it has no intention of doing so.  …  DEQ’s word choices here are transparent; the agency intends to do nothing to control agricultural nonpoint source pollution.” (0078 - Northwest Environmental Advocates)  

“We support the proposed revisions in OAR 340-041-0061(11) that clarifies that Agricultural Water Quality Management Act plans must be designed to achieve and maintain water quality standards.
Also in the proposed revisions to OAR 340-41-0061(10), the ability for the Department to take action if ODA does not take action to resolve a water quality standards violation should be strengthened. We recommend that language be modified to read:
…If a person subject to an ODA area plan and implementing rules causes or contributes to water quality standards violations, the department will refer the activity to ODA for further evaluation and potential requirements. The department [may] will also require remedies of a person causing pollution or contributing to water quality standards violation if ODA does not take action.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services) 

DEQ Response:  The proposed rule contains the word “may” in order to allow for flexibility needed to implement DEQ programs in an efficient and effective manner.  The proposed rule revisions clarify existing interagency practices and how statutes governing ODA’s program complement DEQ’s regulatory authority for water quality.  DEQ removed the last sentence in the section of the rule since the language does not need to be in rule in order for EQC and DEQ to retain statutory authority. 

Changes were made to the proposed rules in response to these comments.  

Proposed revisions will result in increased regulations 
Several commenters expressed concern regarding their perception that the proposed revisions will result in increased regulations.

“Moving agricultural water pollution plans to comply with a numeric standard in addition to simultaneously increasing the water standards will dramatically affect a farmer’s ability to produce food and fiber with no added improvement in water quality.”  (0087- Oregon Board of Agriculture)

“We recognize and support DEQ’s current role as a regulatory back up to ODA…  yet, we believe, the new rules would give DEQ more authority over the Agricultural Water Quality Program and lessen ODA’s responsibility…”  (0087- Oregon Board of Agriculture)

“It is critical that any water quality regulation of farming practices remain under the direction and enforcement of ODA.”  (0113 - Coos/Curry County Farm Bureau)  

DEQ Response:  Proposed changes do not establish new DEQ authorities or transfer authority from ODA to DEQ.  The proposed rule changes do not “move” Agricultural Water Quality Management Plans to comply with a numeric standard since ORS 561 and 568 already direct agricultural water pollution plans to comply with water quality standards. The proposed rules also describe in more detail how DEQ will interact with ODA.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991578]6.3  Division 41 General Comments

1. [bookmark: _Toc293991579]Proposed revisions allow DEQ to take enforcement actions 

Agricultural Lands
Many commenters voiced opposition to proposed rule revisions they perceived as allowing DEQ to take enforcement actions in agricultural lands. 

“DEQ’s proposed rules attempt to insert direct regulatory authority over agricultural practices in violation of state law.  While DEQ has authority to establish water quality standards for Oregon, state statutes establish ODA as the primary agency responsible for regulating farming practices … DEQ proposes … to regulate and potentially penalize a specific landowner for causing or contributing to water quality standards violations.  This language directly violates Oregon statute that declares ODA rules adopted under a 1010 Act plan “shall constitute the only enforceable aspects of a water quality management plan.”  Therefore, the proposed language that would imply DEQ is permitted to penalize a landowner outside of the 1010 process should be removed.”  (0080 - Oregon Farm Bureau)  

DEQ Response: It is DEQ’s understanding that under ORS468 DEQ retains the authority to regulate water quality from nonpoint sources on agricultural lands.   

No changes were made to the proposed rules in response to these comments.  

Forest Lands
Many commenters voiced opposition to proposed rule revisions they perceived as allowing DEQ to take enforcement actions in forest lands. 

“Any regulation and enforcement of forestry practices should come directly from the Oregon Department of Forestry and no other agency.  I am not aware of any Oregon law that provides direct enforcement authority over forest landowners to either the EQC or DEQ, and OSWA is opposed to the language in the proposed rulemaking that would establish such an authority.” (0118 – OSWA)

DEQ Response:  Proposed revisions do not transfer regulatory or enforcement authority from ODF to DEQ.  For forestry, DEQ does not have the authority to take direct enforcement action unless the waterbody is impaired and TMDLs have been developed as required by federal CWA. If DEQ needs to directly regulate nonpoint sources from forestlands for the purpose of implementing a TMDL, stakeholder participation is built into a TMDL process (Division 42) to ensure best available science and local expertise are taken into consideration.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991580]6.4  Division 42 Establishing TMDLs [OAR 340-042-0040(h)] Load allocations

1. [bookmark: _Toc293991581]Language used in (h) Load allocations 

Use of the word “allocated” for Nonpoint Sources
One commenter requested specific changes to the rule language to keep DEQ regulations consistent with both federal and state law.  

“The word “allocated” should be changed to “attributed” to remain consistent with the CWA regulation of nonpoint sources.” (0080 - Oregon Farm Bureau)   (0089 – Oregon Cattlemen’s Association)

DEQ Response:  DEQ does not believe that the definitions in 40 CFR 130.7, including the use of the verb “attributed” limits the extent to which agricultural nonpoint sources of pollution are subject to additional controls under the TMDL process.  According to EPA’s regulations and its guidance interpreting the regulation, load allocations must be assigned to nonpoint sources.  For some nonpoint sources that are subject to potential regulation, the load allocation may be established based on reductions in load that would be achieved by implementing additional controls, and for other nonpoint sources such as natural background, the allocation will be established based on what load is expected.  In context, the use of the general term “allocated” to refer to the assignment of an allocation is consistent with EPA’s regulations and its guidance interpreting the regulation.  

No changes were made to the proposed rules in response to these comments.  

Use of the word “deposition” 
Some commenters expressed  concern regarding use of the word “deposition” in the definition of load allocations.

“ODFA is very concerned about the inclusion of the term “deposition” in the load allocation definition.  The term “deposition is not defined. Without this term being defined, it creates uncertainty for nonpoint sources … as well as regulatory uncertainty for DEQ as TDMLs are developed.  It is important and fair for farmers to know what is expected of them before a rule is completed.  Not after.  (0109 - OR Dairy Farmers)

“We also request the word “deposition” be completely removed altogether.  Deposition refers to pollution from the air that ends up in Oregon waters.  Any regulation of air deposition should be implemented through separate administrative rule under the direction of the DEQ Air Quality Division.  (0080 - Oregon Farm Bureau)   

DEQ Response:  Definitions are needed for common term only if the agency wants to give the term a meaning that is narrower or different from ordinary usage.  In this case, “deposition” means both air contaminants and aquatic depositions.  DEQ does not think deposition needs to be defined, and the word will be kept in the proposed rule language.  DEQ agrees that a separate rulemaking is needed in order to address air sources in TMDLs.  Rulemaking by Air Division to address TMDL load allocation will be considered under the agency’s cross-media Toxics Reduction Strategy.

No changes were made to the proposed rules in response to these comments.  

 Use of the word “discharges”
“Last, “groundwater discharges” should be changed to “groundwater additions.” Nonpoint sources do not discharge, as a discharge requires a National Pollutant Discharge Elimination System (NPDES) permit under the federal CWA.” (0080 - Oregon Farm Bureau)   

DEQ Response: Groundwater discharge is a general hydrogeologic definition for seeps, springs, and the discharge to a surface waterbody.  In this rule, DEQ does not find it appropriate to change the word discharge in “Groundwater discharge.”  

No changes were made to the proposed rule in response to these comments.  

[bookmark: _Toc293991582]General comments regarding changes to OAR 340-042-0040(h) Load allocations

Support for proposed changes
DEQ received a few letters supporting the proposed changes.

“We support the proposed revisions in OAR 340-042-0040(4)(h) and specifically includes runoff, deposition, soil contamination and groundwater discharges to the development of the receiving water loading capacity, and also agree that long range transport should be distinguished within the loading capacity calculations, along with natural background and anthropogenic nonpoint source loads. A scientifically robust loading capacity is the foundation for a TMDL that focuses pollution reduction activities in areas where they can be most effective.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

DEQ Response: DEQ acknowledges and appreciates the commenters’ statements of support.

No changes were made to the proposed rules in response to these comments.  

The proposed revisions will not have any environmental benefit
“The proposed revisions merely broaden the potential definition of pollution sources included in load allocations.  The revisions do not require DEQ to include the newly-listed items in load allocations nor to specifically issue an individual load allocation to any one of those sources.  …  This change is both meaningless from an environmental standpoint and a clear political signal from DEQ that it cares more for the needs of air polluting Oregon industries than it does to clean up Oregon’s waters that have been contaminated by those very industries.  It is an ironic conclusion to a process intended to address the Commission’s directive that DEQ do something to address nonpoint sources of toxics.”  (0078 - Northwest Environmental Associates)

DEQ Response:  Many ideas were generated to address the EQC directive to develop rules and other implementation strategies to reduce toxic pollution from sources not permitted under the Clean Water Act.  DEQ evaluated those ideas, including controlling air sources, in spring 2010 to determine the scope of the water quality rulemaking package that would allow us to adhere to the rulemaking timeline and actions that are within DEQ’s authority under state statutes and federal law.  At the time it was determined that the proposed rule revision would be feasible.  Items that we considered in spring 2010 that are not included in this rulemaking package, including rulemaking by Air Division to address TMDL load allocation will be considered under the agency’s cross-media Toxics Reduction Strategy.  

No changes were made to the proposed rules in response to these comments.  

A TMDL is not an appropriate means to regulate air deposition. 
“If it is the DEQ’s intent to regulate (air)”deposition”… regulating air through a TMDL is not appropriate.  TMDLs are developed as a means to regulate water quality under the Clean Water Act.  The Clean Air Act is the appropriate vehicle in which to regulate air so if the DEQ’s intention is to regulate air, the Clean Air Act is the appropriate means to do so and should not be a part of this definition or rulemaking.” (0109 - OR Dairy Farmers)

DEQ Response:   If there is evidence that air sources are causing water quality impairment through TMDL analysis, DEQ thinks it is appropriate to assign load allocations to air and land sources. Rulemaking by Air Division to address TMDL load allocation will be considered under the agency’s cross-media Toxics Reduction Strategy.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991583]6.5  Division 42 Implementing Total Maximum Daily Load [OAR 340-042-0080]

1. [bookmark: _Toc293991584]Forestry on State and Private lands

EstablishingTMDLs on Forestlands 
DEQ received a number of comments opposed to DEQ’s establishment of forestlands in Oregon.

“OSWA is opposed to DEQ’s establishment of TMDLs on forestlands in Oregon.  Any attempt by DEQ to directly regulate forestry operations through any mechanism, particularly TMDLs, would be in direct conflict with Oregon law” (0118 - Oregon Small Woodlands Association; 0073 – Steve Carter)

DEQ Response:  DEQ is not aware of any Oregon law that prohibits DEQ from establishing TMDLs on forestlands.  DEQ has asked Department of Justice (DOJ) about DEQ’s authority to develop specific load allocations and implementation measures for forestland owners, and DOJ responded to the question in a memorandum dated July 2, 2010.  DOJ’s conclusion is as follows.  The copy of the memo is available on DEQ website.   

“… DEQ is required to develop and implement LAs for nonpoint sources of pollution, including, when applicable, pollutant loads from operations on state and private forest lands.  In fulfilling this legal requirement, DEQ is authorized to establish allocations for individual nonpoint sources.  Based on the assumptions set out above, we conclude that the law would allow DEQ to identify BMPs or other control measures needed to implement source specific LAs, including allocations for forest operations.  In keeping with statutory directives and the policies in the EQC’s TMDL rules, however, the BOF would be given an opportunity to adopt new BMPs or control measures that are as effective as the safe harbor BMPs and that would be implemented by ODF.  If the BOF does not promulgate such implementation measures, DEQ has the authority to directly order compliance with the load allocation because such measures are required by the CWA.”   

http://www.deq.state.or.us/wq/standards/docs/toxics/humanhealth/AGMemo20100702.pdf

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991585]Agricultural Water Quality Management Act 

Assignment of Load Allocations 
“EPA defines TMDL as “a calculation of the maximum amount of a pollutant that a waterbody can receive and still safely meet water quality standards.”  A TMDL is a number, as recognized by EPA, meant to be an “informational tool”.  DEQ’s proposed OAR 340-042-0080(3) attempts to redefine the use of the Load Allocation portion of a TMDL from a calculation of existing circumstances to a new enforcement mechanism for the agency to regulate agricultural nonpoint practices.  OFB requests the following changes to be made to the proposed rule language to maintain consistency with state and federal regulations of TMDL implementation. 
“… please remove the language “also assign” and replace with “determine, as part of establishing a TMDL.” And remove “needed” and “or rural residential” and “implement the load allocations and replace the remainder of the sentence with “that result from enforcement of ODA rules implementing Area Plans.”  …Removing the language “or rural residential” is critical…  Oregon statute includes ”rural lands” within the boundaries for land subject to water quality plans; however, it does not include rural residential lands.”  (0080 - Oregon Farm Bureau)

DEQ Response:  DEQ agrees that “residential lands” could be outside the scope of Agricultural Water Quality Management program.  DEQ proposes to change the language from “agricultural or rural residential” to “agricultural or rural nonpoint sources”.  DEQ views the rest of the proposed language to be consistent with state and federal regulations, and does not find it necessary to make other revisions suggested by the commenter.  

Changes were made to the proposed rules in response to these comments.  

Requirement that agricultural water quality management area plans and rules must be sufficient to meet load allocations
“OFB requests DEQ remove the language “meet the load allocations” and replace it with “reduce, to the maximum extent practicable, the level…” (0080 - Oregon Farm Bureau)

DEQ Response:  DEQ agrees that ODA’s conditions based rules are a practical way to regulate agricultural lands, but the goal of the area plans and rules is to meet water quality standards, or, where water quality standards are not being met and TMDLs have been issued, TMDL load allocations.  

No changes were made to the proposed rules in response to these comments.  

Language allowing DEQ to review the ability of Agricultural Water Quality Management Area Plans and Rules to meet load allocations
“OFB requests DEQ remove the language “department determines that” as the Area Plans and Rules established by ODA cannot be arbitrarily changed by DEQ. The question of whether the water quality plan meets the standard should be objective and science-based, not determined by the opinion of DEQ. Next, please remove the language that states “implement the load allocations” and replace with “meet that standard.” The ODA Area Plans and Rules are designed to achieve the standard set forth in section 319 of the CWA, not a specific load allocation. Finally, we request DEQ remove the language “implementing the TMDL” and replace it with “in that regard.” ODA area plans and rules are not designed to implement a TMDL. Plans and rules are guided by the need to reduce pollution from agricultural nonpoint sources to the maximum extent practical, not to achieve a load allocation.” (0080 - Oregon Farm Bureau)

DEQ Response:  DEQ’s determination of the sufficiency of Agricultural Water Quality Management Area Plans and Rules will be objective and science-based, and the evaluation will be done as outlined in TMDL IMD that is being drafted as part of the toxics rulemaking.  With respect to the request to replace the language stating “implement the load allocations” and “implementing the TMDL,” it is DEQ’s understanding that Agricultural Water Quality Management Area Plans and Rules are the mechanism for implementing TMDLs in agricultural lands.  ORS561.191 (2) states that programs or rules adopted by ODA under (1) “shall be designed to assure achievement and maintenance of water quality standards adopted by the EQC.”  Because the EQC, through TMDLs, sets load allocations to meet water quality standards, Area Plans are expected to meet load allocations. 

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991586]6.6  Division 42 General Comments

DEQ should not assign load allocations to nonpoint sources
Some commenters stated that DEQ should not assign numeric target to agricultural nonpoint sources.  (0087 - Oregon Department of Agriculture; 0080 - Oregon Farm Bureau; 0139 – Kent Tresidder; 0110 – Baker County Republican Central Committee) 

In addition, one commenter stated that DEQ should not assign load allocations to nonpoint sources as a numeric target since load allocations are meant to be attributions.  (0080 - Oregon Farm Bureau)
DEQ Response:  ORS561.191 (2) states that programs or rules adopted by ODA under (1) “shall be designed to assure achievement and maintenance of water quality standards adopted by the EQC.” Because the EQC, through TMDLs, sets load allocations to meet water quality standards, Area Plans are expected to meet load allocations.  
No changes were made to the proposed rules in response to these comments.  

The provisions would not prevent unsafe levels of pollution from nonpoint sources
“Subsection (2) concerning logging adds that DEQ “may” assign sector or source specific load allocations.  This does not commit DEQ to assigning such specific load allocations even if they are “needed” but merely allows DEQ to do so, a discretion it already has.  In other words, the revision is without any practical or legal meaning.  It then… makes a statement of fact that FPA rules “may need to be revised” and that DEQ “may request” the Commission to petition the Board of Forestry...  Likewise, subsection (3) states that DEQ “may” assign specific load allocations to agricultural nonpoint sources and that it “may request” the Commission to petition for a change in ODA rules and plans.  These references as to what the department may do are all statements of existing statutory provisions and therefore add nothing to DEQ’s rules. Stopping short of making any commitment that the Department will do something renders these rules the equivalent of guidance – actually less helpful than guidance – and they should be removed.  Cluttering up Oregon rules with statements of possible discretionary acts makes a mockery of calling them “rules”.  Most important, these revisions provide absolutely no assurance to the Commission or to the public, whose waters are being polluted, that the Department intends to make any change whatsover in the unacceptable status quo.”  (0078 - Northwest Environmental Associates)  

DEQ Response:  Assigning sector or source specific load allocation may or may not be possible depending on available data and resources.  DEQ revised the rule changes to specify under what circumstances DEQ will assign sector and source specific load allocations.  DEQ has also made revisions to further explain interagency interactions between DEQ and Departments of Agriculture and Forestry.  DEQ has revised the language as follows.  
(2) Nonpoint source discharges of pollutants from forest operations on state or private lands are subject to best management practices and other control measures established by the Oregon Department of Forestry under the ORS 527.610 to 527.992 and according to OAR chapter 629, divisions 600 through 665.  Such forest operations, when conducted in good faith compliance with the Forest Practices Act requirements are generally deemed not to cause violations of water quality standards as provided in ORS 527.770.  Where the department determines that there are adequate resources and data available, tThe department willmay also assign sector or source specific load allocations needed for nonpoint sources of pollution on state and private forestlands to implement the load allocations. In areas where a TMDL has been approved, site specific rules under the Forest Practices Act rules must be sufficient to meet the TMDL load allocations.  If the department determins that the rules are not adequate to implement the load allocation, the department will provide ODF with comments on what would be sufficient to meet TMDL load allocations.  may need to be revised to meet the TMDL load allocations.   If the department determines that the generally applicable Forest Practices Act rules are not adequate to implement the load allocation a resolution cannot be achieved, the department willmay request the Environmental Quality Commission to petition the Board of Forestry for a review of part or all of Forest Practices Act rules implementing the TMDL.  
 (3) In areas subject to the Agricultural Water Quality Management Act the Oregon Department of Agriculture (ODA) under ORS 568.900 to 568.933 and 561.191 and according to OAR chapter 603, divisions 90 and 95 develops and implements agricultural water quality management area plans and rules to prevent and control water pollution from agricultural activities and soil erosion on agricultural and rural lands.  Where the department determines that there are adequate resources and data available, tThe department willmay also assign sector or source specific load allocations needed for agricultural or rural residential nonpoint sources to implement the load allocations.  In areas where a TMDL has been approved, agricultural water quality management area plans and rules must be sufficient to meet the TMDL load allocations.  If the department determines that the plan and rules are not adequate to implement the load allocation, the department will provide ODA with comments on what would be sufficient to meet TMDL load allocations.  If a resolution cannot be achieved, the department will may request the Environmental Quality Commission to petition ODA for a review of part or all of water quality management area plan and rules implementing the TMDL.  

Changes were made to the proposed rules in response to these comments.  

Clarification regarding consequences if TMDL implementation does not achieve standards or sources can’t meet load allocations
One commenter questioned how DEQ will reduce pollution if TMDL implementation is not successful.

“…how [is DEQ] going to deal with the pollution levels of both toxins and non-toxins that are in the water that exceeds your TMDLs? … Are you going to deal with it after we have all gone out of business? Not only we, but the people in industries, the point-source polluters who can't comply. Is that where we're headed with this regulation?” (0165 – Charles Boyer, oral testimony at Medford hearing)

DEQ Response:  TMDLs are developed and implemented in an iterative process.  When TMDLs are revisited, DEQ will work with local stakeholder and technical advisory groups to determine if waste load and load allocations need to be reassigned.  



[bookmark: _Toc293991587]Topic 7:  
[bookmark: _Toc293991588]General Comments Regarding Nonpoint Source Revisions

This topic includes general comments and responses addressing proposed rule about sources not subject to an National Pollutant Discharge Elimination System (NPDES) permit under the Clean Water Act.  

[bookmark: _Toc293991589] 7.1  General Comments about proposed Division 41 and Division 42 revisions

1. [bookmark: _Toc293991590]Proposed revisions are not protective enough

Some commenters stated that the proposed revisions addressing nonpoint sources are not protective enough.

“DEQ failed to follow through with meaningful rulemaking proposals on nonpoint source toxics pollution.  As a practical matter, the revisions will not result in less toxic pollution unless DEQ works with Department of Forestry, Department of Agriculture, and their respective constituents to reduce the use of toxic chemicals, improve land management practices that decrease erosion, which is a common pathway for legacy toxics entering waterways, and takes enforcement action when agriculture and forestry sources are causing or contributing to violations of water quality standards.” (0071 - Columbia Riverkeeper et al.) 

“Revisions to Water Quality Standards and TMDL regulations related to NPS are not adequate.  EQC should again direct DEQ to improve nonpoint source regulation."  (0071 - Columbia Riverkeeper et al.)

“The rules may not adequately safeguard pollution via non-point sources.  For example, consider the language, ‘…good faith compliance with best management practices and control measures established under the Forest Practice Act are generally deemed to not cause violations of water quality standards…’  Bud to the Forest Practice Act ‘best practices’ ensure adequate protection of water quality?  I think the ‘best practices’ should be re-examined.  For example, under current rules a stream that is deemed non-fish-bearing is exempt from riparian buffer requirements for pesticide application, even though this stream may feed into a fish-bearing stream or into a human water source.  Moreover, the riparian buffers on fish-bearing streams that are currently required when pesticide is sprayed are likely to be inadequate.  The State of Oregon does not have rigorous current data regarding aerial forest pesticide distribution over time, and there is no good monitoring policy in place.” (0056 - Thomas H. Steinberg, Ph.D.)

“We do not interpret your draft as having made acceptable progress toward {improving nonpoint source water quality as well as regulatory processes} for agricultural lands of the State.” (0072 – Confederated Tribes of Siletz Indians)

“Number three, non-point sources from fields and forests are not sufficiently either acknowledged or addressed in your plan, and it appears more likely business as usual. It really does sound like we're going to talk about it; don't worry, we're going to go talk about it. Well, you have been talking about it. We need a little action.” (0173 – Cat Koehn, oral testimony at Salem hearing)

“And what I saw for every opportunity for big timber and big ag to opt out of having to be in compliance with water quality standards” (0169 – Erin King, oral testimony at Eugene hearing)

DEQ Response:  Many ideas were generated to address the EQC directive to develop rules and other implementation strategies to reduce toxic pollution from sources not subject to an NPDES permit under CWA.  DEQ evaluated those ideas in spring 2010 to determine which were within DEQ’s authority under state statutes and federal law.  At that time, DEQ also determined which rules and implementation strategies would fit into a water quality rulemaking package that would allow us to adhere to the rulemaking timeline.  Items that we considered in spring 2010 that are not included in this rulemaking package will be considered under the agency’s cross-media Toxics Reduction Strategy.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991591]Proposed rules will result in high costs for Oregon’s agricultural and forestry businesses and put Oregon farmers and ranchers out of business

Many commenters expressed concerns that the proposed rulemaking will negatively impact operation of their individual businesses and/or make Oregon uncompetitive in the global marketplace. (0017 - State Representative Vic Gilliam, District 18; 0028 – Judith Kirby, Ontario, OR;0088 - State Representatives Bentz, Conger, Garrard, Jenson, McLane, Schaufler; 0129 – Larry and Pamela Zweifel; 0075 – Joe Schumacher; 0077 – Jerry W. Marguth; 0096 - Garland Gilmore)

“OFB is very concerned about the proposed DEQ regulations.  We believe these could impose numeric standards that would cost Oregon agriculture in both jobs and production in exchange for a new set of regulations that would not meet Oregon’s goal of improving water quality.” (0080- Oregon Farm Bureau)

“We must question how a proposed rule with such potential for economic harm to businesses and forestland owners in Oregon could move forward based on questionable old surveys of fish consumption, an unreasonably high safety factor, and a lack of clear evidence that a toxic water quality problem in Oregon’s forests really exists.  OSWA recommends DEQ do a better job of identifying a problem, before you propose rules with such potential negative ramifications, particularly at a time when Oregon’s economy is so fragile.” (0118 – Oregon Small Woodlands Association)

“The costs to Oregon agriculture are incalculable at this point, but would cripple our key agricultural industries and make Oregon uncompetitive in the marketplace.” (0039 – Form letter sent to Oregon State Legislators by 14 commenters)
“I am a family forest landowner and I have been managing my property for 10 years in the Corvallis area. I am very concerned about the proposed Human Health Toxic Pollutants rules and how this increased regulation will affect my ability to manage my forestland in Oregon.” (0014 - David M. Ehlers)  
 
“… this morning, I called the American Sheep Industry, and asked them for a comment. … on the Oregon sheep industry. And they said " It was regulated out of business,” … We're talking about small farms, agriculture, local foods, those kinds of issues. Most of the people in those industries, those small farms and sustainable operations, they have no skills, background, or the financial ability to take on this new level of regulation. So going back in Oregon regulation, we've had a history of accumulated regulation that's tended to get the opposite effect of what we've wanted. And right now in this valley and throughout Oregon, we're trying to maintain all those farms. And most of Oregon's farms are small farms. They're not mega-corporate farms in the Midwest.
… And when I look at the old sheep industry, it was huge in this country and in the State of Oregon -- in fact, we're in one of the largest sheep producing counties in history, is right here in Jackson County. It doesn't produce any sheep anymore, but [chuckle] you gotta think about those accumulated regulations that were put on these industries, and put on these small farms that we're trying to restore and put back in place, and hold.” (0162 - Glenn Archambault, Jackson County Farm Bureau, oral testimony, Medford hearing) 

DEQ Response:  Water quality issues vary in nature and scale across the state.  The potential cost of the new rules will vary widely depending on the pollutants, the source of the pollutants and whether additional actions are needed to help achieve the new standards.  It is difficult to estimate what additional actions are needed until water quality assessments and analyses associated with TMDLs are done for a specific watershed or basin. DEQ provided its assessment of situations where additional costs may be incurred in the Statement of Need and Fiscal and Economic Impact. Commenters did not provide additional details regarding under what circumstances they concluded the proposed rules would result in additional costs or the extensive impacts to the agricultural industry they describe. Where Agricultural Water Quality Management Area Plans and FPA are fully implemented, additional actions may not be needed to respond to proposed rule changes.  

It is DEQ’s understanding that ODA and ODF are committed to implement TMDL load allocations and meet water quality standards through Forest Practice Act rules (FPA Rules) and Agricultural Water Quality Management Area Plans and Rules (Area Plans and Rules).  DEQ will continue to rely on ODA and ODF’s expertise and working relationships with forest and agricultural land owners to achieve TMDL load allocations in a way that minimizes economic impact to land owners and businesses.

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991592]Regulation and enforcement of agriculture and forestry practices should come directly from the Oregon Departments of Forestry and Agriculture 

DEQ does not have authority to regulate agriculture and forestry practices
Many commenters expressed concern regarding their perception that the proposed rules would take regulatory and enforcement authorities from the Oregon Departments of Forestry and Agriculture and place it with the Department of Environmental Quality. (0010 Robert Freres; 0014 - David Ehlers; 0017 - State Representative Vic Gilliam, District 18; 0019 – Michael S. Meredith; 0026 – Wes Hartman; 0033 – J. Edward Vaughn; 0047 – Rick Stonex; 0053 – Bob and Bonnie Shumaker; 0054 – Harold T. Nygren; 0055 – Barbara Eigner; 0073 - Steve Carter; 0075 – Joe Schumacher; 0080 – Oregon Farm Bureau; 0089 – Oregon Cattlemen’s Association; 0096 - Garland Gilmore; 0099 – Brenda Kirsch; 0108 – Keno Irrigation District; 0119 – Doug Krahmer; 0120-Martin Kerns; 0127- Dale Buck; 0129 – Larry and Pamela Zweifel; 0133 – Coos/Curry County Farm Bureau; 0135 – Baker County Natural Resources Advisory Committee; 0146 – Helen Moore, Water for Life; 0155 – Curtis W. and Cheryl Martin; 0159 – Tracy Liskey, oral testimony at Portland EQC hearing; 0164 – Don Rowlett, oral testimony at Medford hearing; 0182 - Peggy Browne, oral testimony at Ontario hearing; 0183 – Doug Krahmer, oral testimony at Portland EQC hearing; 0188 - Terry Witt, oral testimony at Portland EQC hearing; 0195 – John P. (Phil) Hassinger; 0199 – Dave Messerle)

 “Any regulation and enforcement of forestry practices should come directly from the Oregon Department of Forestry and no other agency.  Oregon statute requires landowners to conduct forest management operations in compliance with the Forest Practices Act.  ORS 527.770 states that a forest operator conducting, or in good faith proposing to conduct, operations in accordance with best management practices currently in effect shall not be considered in violation of any water quality standards. I am not aware of any Oregon law that provides direct enforcement authority over forest landowners to either the EQC or DEQ,  And OSWA is opposed to the language in the proposed rulemaking that would establish such an authority.  (0118 - Oregon Small Woodlands Association). 

“There are no provisions in Oregon law that allow for such regulation.  To the contrary, efforts by the DEQ to directly regulate forestry operations, particularly through the management of TMDLs, would be in direct conflict with Oregon law.” (0018 – James E. Bellknap)

“While the statutory framework associated with Agricultural Water Quality Management planning activities does provide the Department of Environmental Quality with the ability to participate in certain regulatory activities associated with agricultural practices, the overarching framework provides the Department of Agriculture with responsibilities associated with agricultural practices, specifically as they relate to issues of water quality management.” (0146 – Helen Moore, Water for Life)

DEQ Response:  Proposed changes do not establish new DEQ authorities or transfer authority from ODA or ODF to DEQ.  The proposed rules clarify DEQ’s existing authority and describe in more detail how DEQ will interact with ODA and ODF.  

No changes were made to the proposed rules in response to these comments.  

DEQ does not have expertise to regulate agriculture and forestry practices
Many commenters expressed their concerns that proposed toxics rules would result in regulatory changes that are not flexible due to DEQ’s lack of expertise in agriculture and forestry.  (0026 – Wes Hartman;  0047 – Rick Stonex; 0077 – Jerry W. Marguth; 0098 – Sharon Waterman; 0097 – Coos Soil and Water Conservation District; 0108 – Keno Irrigation District; 0116 – Burnt River Irrigation District; 0119 – Doug Krahmer; 0129 – Larry and Pamela Zweifel; 0133 – Kent Tresidder; 0186 – Mark Mellbye, oral testimony at Portland EQC hearing)

“Direct regulation by DEQ of agricultural nonpoint sources may not utilize best available crop, soil, and animal science which are needed in the condition based regulatory approach by ODA.”  (0080 - Oregon Farm Bureau) 

“In my forest operations I have always found the representatives of the State Department of Forestry, in particular the Forest Practices Foresters, to be not just enforcers of the law, but teaches of how to best manage our lands.” (0018 – James E. Bellknap)

“We would like to have ODA continue to be the regulatory agency that works with the farmers to provide the excellent products all Oregonians now enjoy” (0032 – Mark and Karen Kalsch)

“Oregon has made large strides in improving (and regulating) water quality in the last forty years.  Additional rule making should come about based upon the best available sciences of both agriculture and silviculture.  ODA and ODF are best positioned to implement this, not DEQ or EQC.” (0047 - Rick Stonex)

“Since agriculture is their area of expertise, ODA should continue to be the sole authority regulating farm practices and adopting rules regarding water quality protection.” (0048 – Lon and Sheri Wadekamper)

“Oregon has some of the cleanest waters in the nation.  Obviously something is going right.  The ODA, farmers, ranchers and foresters have proven that they can successfully manage the environment and non-point pollution sources.  There is no need for additional regulation.” (0145 –Oregon Women for Agriculture)

“The Oregon Department of Agriculture (ODA) is doing their job in implementing, regulating and enforcing the Agriculture Non-Point Source Water Quality Management Plans (SB1010) as the current legislation was designed. We recognize and support DEQ’s current role to serve as a regulatory back-up to ODA if and when needed. Yet, the new rules would give DEQ more authority over the Ag water quality program and lessen ODA’s responsibility and authorities. To threaten ODA's handling of Agriculture’s water quality concerns because of DEQ's lack of information is wrong. The existing rules recognize ODA's statutory authority to regulate and enforce the Agricultural Non-Point Source Water Quality Program and need to remain unchanged.” (0136 – Marion Soil and Water Conservation District)

“The current format of the DEQ revision would harm the existing process that relies upon best available science, and has become the principle strategy for agriculture's role in responding to the 319 section of the federal Clean Water Act. This proposed change would destroy the cooperation and trust that has taken years to establish between ODA and agriculturalists.” (0089 – Oregon Cattlemen’s Association)

DEQ Response:  As with the case today, DEQ will continue to rely on ODA and ODF’s expertise and working relationships with forest and agricultural land owners to meet water quality standards on agricultural and forest lands.  

No changes were made to the proposed rules in response to these comments.  

It is efficient for landowners to have a “single point of contact” for multiple needs.  
	“A regional forestry office serves as a “single point of contact” for multiple needs of a forest landowner.  I appreciate the increased efficiency in dealing with one versus multiple agencies. …  If the DEQ is determined to revise current water quality standards regulation … I ask that the enforcement responsibility remain with the Board of Forestry, so that the additional burden on forest land owners not be compounded by having to answer to multiple agencies.  (0111-Edythe Schlosstein)

DEQ Response:  Proposed changes do not transfer regulatory authority from ODF to DEQ.  DEQ will continue to rely on ODF’s expertise and working relationships with forest land owners to meet water quality standards on forest lands.  

No changes were made to the proposed rules in response to these comments.  

DEQ needs to provide more information regarding how ODA and ODF practices will change.
One commenter requested clarification regarding how the proposed rule will change existing practices.

“How will current regulation in ODA and ODF practices be changed, and how will the need for any change be determined?” (0148 – Crooked River Watershed Council).

DEQ Response:  DEQ will rely on existing programs by ODA and other local partners to address pollution from agricultural nonpoint sources and meet water quality standards.  Where water quality standards are being met, it may not be necessary to implement additional measures.  Where water quality standards are not being met, ODA may need to revise Agricultural Water Quality Management Area plans and rules through biennieal review process.  In those cases, DEQ is committed to working with ODA and other partners to achieve water quality standards and TMDL load allocations.  

A change in agency oversight would be expensive.
“Please recognize that things are improving and working well with the regulations and enforcement now in place under the Oregon Dept. of Agriculture.  Wouldn’t a change in agency over-site be counter productive and costly?” (0185 – Liz VanLeeuwen)

DEQ Response:  Proposed changes do not transfer regulatory authority from the Oregon Department of Agriculture to DEQ.  DEQ will continue to rely on ODA’s expertise and working relationships with agricultural land owners to meet water quality standards on agricultural lands.  


[bookmark: _Toc293991593]Proposed rules will make DEQ’s authority explicit
Some commenters voiced support for proposed rule revisions they perceived as making DEQ’s authority more explicit.

 “The OHA is also pleased that the proposed changes make explicit DEQ’s authority to regulate non-point sources, specifically forest lands, which can be a significant contributor to pollutants in state waters.” (0003 - Oregon Health Authority)

“The rulemaking maintains and clarifies the current relationship between DEQ and the Departments of Agriculture and Forestry for reducing nonpoint source pollution from forestry and agriculture. If the plans and rules developed by ODA and ODF do not meet water quality standards, DEQ can petition its partner departments to modify plans and rules to do so. This maintains Oregon’s unique, collaborative, industry-specific approach while acknowledging that the state is required to meet federal Clean Water Act standards. DEQ is still ultimately responsible for Oregon’s compliance with the Clean Water Act, and this structure recognizes DEQ’s role as a backstop in the case that the Agricultural Water Quality Management Program and Forest Practices Act fail to meet water quality standards. The rulemaking clarifies this process within existing authorities.” (0084 – Oregon Environmental Council)

Several commenters voiced their support of a process they viewed as giving the Clean Water Act priority over the Forest Practices Act. (0008 - Pitchfork Rebellion, 291 commenters; 0171 – Day Owen)

“Surfrider also commends DEQ for clarifying in the proposed regulations that nonpoint sources of pollution from forestry and agricultural operations need to meet water quality standards.” (0049 – Surfrider Foundation)

“In addition to reviewing the proposed consumption rates values we have shared our need to make sure the rules account for nonpoint source pollution coming from agriculture and commercial forest based lands as well as municipal systems.  We feel strongly that to ignore these sources and their significant contributions toward pollution would be an error with regrettable consequences for our children.  We interpret your final draft as having created new language that will improve nonpoint source water quality as well as regulatory processes for forest lands.” (0072 – Confederated Tribes of Siletz Indians)

 “The clarifications to the nonpoint source language and TMDL rule are timely and important in ensuring consistency in State regulations and in providing citizens with a clear understanding of ODEQ's role relative to implementing controls for these sources. Consistent with CW A requirements, ODEQ currently includes load allocations to non point sources in TMDLs and makes those as specific to the source as data allows. Clarifying this in rule does not appear to change this practice or be inconsistent with the CWA. Therefore, EPA encourages ODEQ to move forward with these clarifications.” (0083 – U.S. Environmental Protection Agency, Region 10)

“Additionally, we are appreciative that the new rules would include revisions to the Water Quality Standards and Total Maximum Daily Load (TMDL) regulations for non-point sources, which are important and underestimated contributors of in-stream pollutants.” (0126 – Confederated Tribes of the Grand Ronde Community of Oregon)

“Likewise, clarifying the water quality obligations of the Oregon Department of Agriculture and Oregon Department of Forestry will aid those public water systems whose source water areas include forest and agricultural lands.” (0141 – Springfield Utility Board)

DEQ Response:  DEQ acknowledges and appreciates the commenters’ statements of support.

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991594]Implementation Ready TMDLs (General comments)

Conditional support for Implementation Ready TMDLs 
Two commenters supported the concept of Implementation Ready TMDLs with conditions.

“DEQ should move forward with “Implementation Ready TMDLs” in both an Internal Management Directive and rulemaking.” (0071 - Columbia Riverkeeper et al.)  

“We interpret the suggested Implementation Ready TMDL approach (DEQ Issue Paper, December 29, 2010) as having potential to meet standards and move the State’s process along in a new and more productive manner.  When considering the Tribe’s past experience with ODA and its area management plans and rules, we suggest that if the Implementation Ready TMDL process is driven by DEQ then we will be fully supportive of it.  If this is not the case and DEQ does not have the ability to finalize the process, that is, if ODA is unwilling to formulate Area Management Plans for which DEQ agrees will meet water quality standards, then we will not be supportive of the process.”  (0072 –Confederated Tribes of Siletz Indians)

DEQ Response:  Elements of “Implementation Ready TMDLs” are already contained in Division 42, as indicated in the issue paper and are in EPA 1991 and 2002 guidance documents and the 1997 Perciasepe memo.  Further, DEQ expects that the appropriate level of information will vary in different circumstances for each TMDL, and as such, is best suited for inclusion in the Internal Management Directive under current development, rather than inclusion in the rule.  As for working with ODA on TMDL implementation, DEQ believes that additional data needed to develop Implementation Ready TMDLs will support ODA and local advisory committee’s effort to implement strategies to improve water quality on agricultural lands.

Changes were made to the proposed rules in response to these comments.  

General opposition to Implementation Ready TMDLs
A number of commenters stated that they were generally opposed to DEQ’s development of “Implementation Ready” TMDLs, as it would be in direct conflict with Oregon law. (0033 – J. Edward Vaughn; 0089 – Oregon Cattlemen’s Association; 0108 – Keno Irrigation District; 0116 – Burnt River Irrigation District; 0119 – Doug Krahmer; 0123 – Tom Quintal; 0135 - Baker County Natural Resources Advisory Committee; 0138 – Chuck Chase; 0159 – Tracy Liskey, oral testimony at Portland EQC hearing; 0164 – Don Rowlett, oral testimony at Medford hearing; 0182 – Peggy Browne, oral testimony at Ontario hearing; 0188 - Terry Witt, oral testimony at Portland EQC hearing)

DEQ Response:  DEQ is not aware of any Oregon or federal law that prohibits DEQ from developing Implementation Ready TMDLs.  As explained in the TMDL Issue Paper, DEQ has the authority under state statute and the Clean Water Act to develop and implement TMDLs.  DEQ acknowledges the commenters’ concerns, and reiterate its commitment to work with local stakeholders as well as with ODA and ODF when developing strategies to implement TMDLs. DEQ will continue to rely on ODA and ODF’s expertise and working relationships with forest and agricultural land owners.

No changes were made to the proposed rules in response to these comments.   

[bookmark: _Toc293991595]7.2  Other General Comments Regarding Nonpoint Sources

[bookmark: _Toc293991596]The Forest Practices Act is adequate to address nonpoint sources on forest lands 

“I believe the Oregon Forest Practices Act has significantly improved water quality in Oregon as it relates to pollution from non-point forest management operations.” (0010 Robert Freres; 0014 - David M. Ehlers; 0026 – Wes Hartman; 0053 – Bob and Bonnie Shumaker; 0054 – Harold T. Nygren; 0073 – Steve Carter; 0096 - Garland Gilmore; 0139 – Kent Tresidder; 0199 – Dave Messerle)

“I was attending Oregon State when the Forest Practices Act was first adopted in Oregon and have watched over the past 30 years as water quality in forest land areas has steadily improved as it relates to forest management operations.  I believe this statement is borne out by the facts and is not merely a subjective opinion.  This improvement is based on what has been an excellent law, the Forest Practices Act, ORS 527.770, and the work of knowledgeable enforcers of that law, the Oregon Department of Forestry.” (0018 – James E. Bellknap)

“The Oregon Forest Practice Laws are among the strictest forest practice laws in the nation…Forest landowners who conscientiously in good faith, conduct operations in the woods in accordance with best management practices currently in effect and compliance with the Forest Practices Act, do strive to protect soil and water quality.” (0055 – Barbara Eigner)

DEQ Response:  DEQ appreciates efforts made by forest landowners to protect soil and water quality.  DEQ has, and plans to continue relying on the Forest Practices Act partners to address pollution from forest lands.  DEQ plans to continue to work with ODF in order to meet TMDL load allocations and water quality standards.   

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991597]Agricultural Water Quality Management Program is adequate to address agricultural nonpoint sources 
Many commenters noted the existing programs are already addressing agricultural nonpoint sources successfully. (0033 – J. Edward Vaughn; 0048 – Lon and Sheri Wadekamper; 0057 –Oregon Soil and Water Conservation Committee; 0075 – Joe Schumacher; 0077 – Jerry W. Marguth; 0089 – Oregon Cattlemen’s Association; 0099 – Brenda Kirsch; 0116 – Lynn Shumway, oral testimony at Ontario hearing; 0119 – Doug Krahmer; 0133 – Coos/Curry County Farm Bureau; 0136 – Marion Soil and Water Conservation District; 0155 – Curtis W. and Cheryl Martin; 0159 – Tracy Liskey, oral testimony at Portland EQC hearing; 0182 - Peggy Browne, oral testimony at Ontario hearing; 0183 – Doug Krahmer, oral testimony at Portland EQC hearing; 0185 – Liz VanLeeuwen; 0188 - Terry Witt, oral testimony at Portland EQC hearing; 0195 – John P. (Phil) Hassinger)

“Our industries, particularly manufacturing and agriculture, employ hundreds of thousands of Oregonians. They are already going above and beyond to maintain clean water standards. The new Oregon DEQ regulations are the most strict water standards in the nation - far more strict than federal standards and significantly more stringent than any statewide standard in the US.” (0039 – Form letter sent to Oregon State Legislators by 14 commenters)

“The Agricultural Water Quality Management Program implemented by ODA is a very effective program.  … This program presently is effective in addressing source of toxics that may enter waters of the state via sediment.  The program addresses sediment transport to water through education and outreach provided by the program in cooperation with SWCDs and through regulation implemented by ODA.”  (0087- Oregon Department of Agriculture; 0087- Oregon Board of Agriculture)

“The watershed management structure outlined by the ODA works.  It gives the locals control to adjust and apply best management practices for the area and for the watershed to prevent non-point source pollution.  Oregon is a diverse state in terrain, weather and agriculture so what works for one area does not for another.  That's why the ODA's Agricultural Water Quality Management Act structure works great because the management and plans are based local by the people who know the area the best.” (0145 –Oregon Women for Agriculture)

“Oregon farmers, ranchers and producers have worked hard over the years to participate and implement practices and projects to improve any runoff from their lands as legislated by the state of Oregon in 1993 through SB 1010. These accomplishments would be better understood and recognized if the agencies, who were given the authority to regulate water quality, had also been given adequate funding to fulfill their responsibility to actually perform monitoring and establish baselines, then report on the improvements.” (0136 – Marion Soil and Water Conservation District)

[bookmark: _GoBack]“The rules, as proposed, will have significant effects on the Agriculture Water Quality Management Plans and Rules adopted by LAC’s across the state.  Farmers and ranchers spent several years and thousands of hours to produce these Area Plans and Rules which describe requirements for agriculture landowners to protect water quality.  These are the citizens who know the area and land and how best to achieve the desired achievable outcomes without putting farmers out of business.  We believe it is imperative that any water quality regulation required of agriculture landowners and land managers continue to be managed through these Area Plans and Rules and through the Oregon Department of Agriculture (ODA).  These plans should be based on best available soil, crop and animal science that demonstrates the effects of land practices on water quality and is reasonable and practicable to modern production agriculture.” (0120 – E. Martin Kernp; 0108 – Keno Irrigation District)

“We finally came up with our completed rules, and I'm concerned that - I don't want them to be forgotten and override - do away with them. A lot of work went into that.” (0163 – Keith Nelson, Josephine County Farm Bureau, Oral Testimony at Medford Hearing)

DEQ Response:  DEQ appreciates conservation efforts made by ranchers and farmers through the Agricultural Water Quality Management Program.  DEQ has, and plans to continue relying on existing programs by ODA, and other local partners to address pollution from agricultural nonpoint sources and meet water quality standards.  Where water quality standards are being met, it may not be necessary to implement additional measures.  Where water quality standards are not being met, ODA may need to revise Agricultural Water Quality Management Area plans and rules through biennial review process to meet water quality standards.  In those cases, DEQ is committed to working with ODA and other partners to achieve TMDL goals through existing programs.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc291750632][bookmark: _Toc291770509][bookmark: _Toc291750634][bookmark: _Toc291770511][bookmark: _Toc291750636][bookmark: _Toc291770513][bookmark: _Toc291750638][bookmark: _Toc291770515][bookmark: _Toc293991598]Farmers and ranchers do not support practice based program or requirements  

A number of commenters objected to implementing a practices-based program in agricultural lands.

“Farmers and ranchers do not support any effort to implement a practices based program or requirements.  The model being implemented by ODA encourages landowner efforts that are more productive than what would be expected under a practice based program. …  Any effort by DEQ to influence the adoption of practices would be counterproductive to the success of this program and should not be considered. “  (0057 –Oregon Soil and Water Conservation Committee; 0080 - Oregon Farm Bureau; 0087 - Oregon Department of Agriculture; 0097 – Coos Soil and Water Conservation District 0098 – Sharon Waterman; 0133 Kevin Westfull, Coos/Curry Co. Farm Bureau; 0145 Marie Bowers; 0159 – Tracy Liskey, oral testimony at Portland EQC hearing; 0182 – Peggy Browne, oral testimony at Ontario hearing)

“Imposition of the proposed new numeric rules will predictably put a halt to voluntary improvement practices.  Landowners will no longer have the incentive of utilizing ‘best management practices’ or ‘maximum extent practicable’ to correct problems on their own lands.  They will be working under a ‘one-size-fits-all’ rule, which will carry severe penalties on situations that may very well be beyond their ‘practicable’ control.” (0135 - Baker County Natural Resources Advisory Committee)

“The current proposal will require surrogate measures, and best management practices that will cause economic hardship to ranchers, while not assuring that the imposed land management practice will add beneficial improvement to water quality.” (0089 – Oregon Cattlemen’s Association)

DEQ Response:  DEQ agrees that often there are more than several ways to remedy a particular water quality issue, and generally support ODA’s approach. That being said, DEQ believes it is important for both agricultural community and the state of Oregon to be able to demonstrate that water quality improvements are made over time.  For that reason, DEQ will continue to work with, and rely on ODA’s existing programs to determine how to set and achieve goals for agricultural lands and meet water quality standards as well as TMDL load allocations.  

No changes were made to the proposed rules in response to these comments.  

[bookmark: _Toc293991599]Additional measures are necessary to address pesticide pollution from nonpoint sources

Several commenters suggested that DEQ, adopt a strong ‘Precautionary Principle’ in regard to pesticides and encourage the State of Oregon to do likewise. These commenters reasoned that since current FPA riparian zones have not kept herbicides out of forest streams, DEQ should do everything in its power to see that those zones are widened, especially in regard to aerial sprays. (0008 - Pitchfork Rebellion, 291 commenters; 0171 – Day Owen)

Another commenter raised specific concerns regarding additional measures needed to address pollution from nonpoint sources.
“Unfortunately, the draft rulemaking package does little to effectively change how DEQ currently approaches nonpoint source pollution. Although Riverkeeper and the Sierra Club believe that, given the lengthy delay in adopting accurate toxics standards, the rulemaking package should move forward, we urge the EQC to direct DEQ to propose additional alternatives for reducing toxic loads from nonpoint source pollution. For example, the NPDES Workgroup’s Mixed Media Subcommittee developed a detailed memo describing alternatives for reducing toxic pollution from nonpoint sources. The EQC should direct DEQ to build upon its efforts during 2009 – 2010.

For example, DEQ’s rulemaking package includes proposed revisions to OAR 340-041-007(5). These revisions came in response to the EQC’s directive to address nonpoint source pollution as part of the toxics rulemaking package. While Riverkeeper and the Sierra Club support DEQ’s decision to affirm the duty to comply with water quality standards, we are deeply disappointed that DEQ did not take additional, recommended steps to reduce toxic discharges from nonpoint sources. 
Question: How does DEQ intend to apply the new narrative criteria in practice to reduce toxic pollution? Please explain.” (0071 – Columbia Riverkeeper, et al.)

Another commenter recommended measures to improve the effectiveness of Area Plans.

“There are many agricultural chemicals on the toxics list, herbicides and pesticides, and the cooperation from DOA relies on the use of “Area Plans”. These plans don’t seem to have any teeth. Couple that with the fact DOA can’t find the money to track herbicides and pesticides and it becomes apparent that the only partner in this program is the NPDES permit holder. A fee per pound of pesticide sold so DOA can afford to track pesticides would be a good start toward making DOA a full partner.” (0115 –City of Pendleton)

DEQ Response:  Water quality issues and their remedies vary across the state.  Depending on the pollutants, their sources, and the extent of impairments need to be known in order to determine what actions may be taken in order to meet water quality standards.  Without water quality assessments and analyses associated with TMDLs, it is difficult to estimate what additional actions are needed.  If analysis show that certain size buffer is needed in order to correct water quality impairments, DEQ will work with local partners to communicate and educate pesticide users.  

No changes were made to the proposed rules in response to these comments. 

[bookmark: _Toc293991600]DEQ should work with ODA and ODF on implementing the proposed changes

“Another piece here is that, you know, I think that I would advise that the DEQ work very closely with ODA and ODF on the next phases of this.” (0194 – Ivan Maluski, oral testimony at Salem hearing)

DEQ Response:  DEQ has and will continue to work with ODA and ODF on implementing water quality standards in the State.

[bookmark: _Toc293991601]Concern that proposed rule changes will disallow any erosion

One commenter was concerned that the proposed rules will disallow any erosion. 

“Those of us that are agriculture producers are all about needing to produce practical outcomes based on practical solutions. We want to talk about erosion. Gene brought up erosion, and that erosion will just not be allowed, because it's going to increase from non point source pollution some of the toxins they're trying to re-regulate. Well the problem is that erosion is a natural process. Streams actually aren't functioning properly unless there is a certain amount of erosion happening. It's part of the natural system.” (0182 – Peggy Browne, oral testimony at Ontario hearing)

DEQ Response:  DEQ acknowledges that some erosion comes from natural sources.  An important component of preventing toxics from entering state waters is to reduce and prevent anthropogenic erosion, which is associated with certain toxic compounds.  Agricultural Area Plans and Rules are designed to prevent anthropogenic erosion from entering the stream.  As long as agricultural land-owners are meeting the environmental outcomes in the Area Plans and Rules, there should not be an issue with meeting water quality standards.


[bookmark: _Toc293991602]Topic 8:  
[bookmark: _Toc293991603]General Comments on Rulemaking

This topic includes comments and responses that generally addressed the entire rulemaking package, including comments on DEQ’s fiscal and economic impact assessment, implementation, DEQ’s rulemaking process, and comments received on issues not addressed by this rulemaking.

[bookmark: _Toc293991604]8.1  Support (General/Non-specific)

Many commenters voiced general support for the rulemaking. (0003 - Oregon Health Authority; 0040 – Carol Duby; 0043 – Will Newman II; 0045 - Northwest Center for Alternatives to Pesticides email campaign, 44 commenters; 0046 – Shawn Donnille; 0051 – Association of Northwest Steelheaders; 0059 – Jerry Smith; Andrew Black; 0076 – Leon Werdinger; 0090 –Kalmiopsis Audubon Society; 0091 – Marissa Houlberg; 0092, Timothy Delzer; 0093 – Sandy Joos, Ph.D.; 0094 – Dave Kruse; 0095 – Barbara Gilson; 0122 - Kathy Krause;  0150 – John Sundquist; 0155 – Carl Merkle, oral testimony at Pendleton hearing; 0172 - Reggie DeSoto, oral testimony at Eugene hearing; 0174 – Jan Nelson, oral testimony at Eugene hearing; 0189 - David Liberty, oral testimony at Portland EQC meeting; 0197 – Victor Stevens, oral testimony at Portland hearing)

“Washington’ Department of Ecology, Toxics Cleanup Program … has monitored Oregon-DEQ’s progress on revising Human Health Water Quality Criteria for Toxics with particular focus on the Human Health Focus Group’s evaluation on fish consumption and fish consuming populations in Oregon.  The Toxics Cleanup Program would like to acknowledge the extensive and, indeed, precedent setting work accomplished during the Fish Consumption Rate Review Project.  As the Toxics Cleanup Program embarks on a similar effort, the Fish Consumption Rate Review Project and the evaluation conducted by the Human Health Focus Group are being used as models of how to proceed in developing cleanup standards protective of high fish consuming populations.  Oregon-DEQ’s public outreach and tribal partnership provides a process of engagement and a risk management decision making framework that recognizes Oregon’s fish consuming populations and reasonably ensures health protective standards for these populations.” (0001 - Washington Department of Ecology)

“I actually pulled up the proposed rules and find them very appropriate: the intent is to mitigate human toxics in water…I have a small acreage in Southern Oregon (40 acres) and care very much about water quality.  When I go to OSWA meetings many others also feel similarly so I think that OSWA should be supportive of our opinions as well.” (0011 – Daniel Laury)

“The new rules will help Oregon come closer to meeting federal water quality standards, protecting Oregonians who eat fish on a regular basis, and contributing to the health of our waterways and all of the species that depend on them.  Stronger requirements that prevent toxic pollution from industries, agriculture, forestry, and cities are necessary to protect human health and the environment. (0027 – Oregon Environmental Council form letter, 19 commenters)

“I urge DEQ to adopt standards that will allow my family and generations to come and all Oregonians to enjoy the benefits of living in a land whose waters are protected from all toxic pollutants.” (0038 – Testimony from members of Tribal Nations submitted at Environmental Quality Commission public hearing, 66 commenters).  This comment was mirrored by comments received from others. (0036 - Rosalind C. Sampson)

 “Adopting accurate toxics standards is a moral imperative. Eating fish from Oregon’s rivers, lakes, and streams is a way of life for tribal members and many Oregonians throughout the state. Turning a blind eye to the fact that Oregon’s water quality laws fail to protect people who regularly eat fish is simply unacceptable.” (0071 - Columbia Riverkeeper et al.)  These comments were mirrored by many other commenters.  (0002 - Mary Duvall; 0004 - Lyn Cornell; 0005 - Sandra Ihrig; 0006 - Sarah Eastman; 0016 - Teresa Epstein; 0017 - Laurie Caplan; 0018 - Randall Ireson; 0027 – Oregon Environmental Council form letter, 19 commenters; 0044 - Riverkeeper form letter, 153 commenters; 0060 – Oregon Toxics Alliance form letters, 3 commenters; 0131 – Carla and Fred Hervert)

“The Springfield Utility Board (SUB) fully supports DEQ’s effort to revise and strengthen human health water quality standards for toxic pollutants…Our treatment process, which combines slow sand filtration and UV light, does a superb job of treating biologic contaminants; but it is not designed to remove chemical contaminants.  SUB and its many partners in the Middle Fork Willamette Watershed rely on sound watershed protection to prevent harmful chemicals from contaminating our source water.” (0141 – Springfield Utility Board)

DEQ Response: DEQ acknowledges and appreciates the commenters’ statements of support.

No changes were made to the proposed rules in response to these comments

Keeping fish free of toxic pollutants is implicit in upholding U.S. treaties with tribal nations 
“In our Treaty of 1855, we were guaranteed the right to fish and hunt, and gather our foods in all the accustomed places and stations, and that gave us responsibility as a tribe. It gave us a directive.” (0143 – Mitch Pond, oral testimony at Salem hearing)

 “’Great nations like great men keep their word,’ Article 2, section 6 of the US Constitution says that treaties are the supreme law of the land, the laws of any state notwithstanding. The treaties were assigned by the United States agreed to by the tribes, the Yakima, the Nez Perce, the Warm Springs, the Umatilla, and many other tribes in the Pacific Northwest, such as the Klamaths, those treaties were a bargain, a bargain in the sense that they were negotiated for the purpose by the United States of obtaining land for settlement. And in the case of the tribes, those tribes reserved rights to take fish exclusively within the reservations, as well as the right to take fish at all of their usual and accustomed fishing places. They expected, and the United States agreed to secure those rights. And those rights are meaningless if the fish are not fit to eat.” (0196 - John Platt, oral testimony at first Portland hearing)

DEQ Response: DEQ acknowledges and appreciates the commenters’ statements of support.

No changes were made to the proposed rules in response to these comments

[bookmark: _Toc293991605]8.2  Opposition (General/Nonspecific)

Many commenters voiced general opposition to the rulemaking

“I would like the DEQ to be less intrusive in our lives and let us go about the task of creating jobs in Oregon. With all the current rules and regulations you have imposed, you are making it very difficult to justify expanding our businesses.” (0013 - Bill Christie)

 “This is just one more attempt to put the cattle industry in an unattainable position. The loss of available pasture and grazing land is drying up the cattle numbers in Oregon... Please put some common sense into policy making.” This rulemaking will result in “No net environmental benefit” because of high naturally-occurring levels of toxic pollutants in the environment.” (0015 - Don Ellsworth)

 “It is clear that the new water regulations being considered by the Oregon DEQ are the single biggest threat to Oregon`s economy today… Please convey to DEQ that now is not the time to adopt new regulations that will crush key Oregon industries and further dampen our state`s employment base.” (0039 – Form letter sent to Oregon State Legislators by 14 commenters)

“This proposed revised standard could cripple the point-sources, and non-point sources such as cities and farming communities. Should the 90% of the population be jeopardized in order to protect the choices of 10% of the population?” (0062 – Malheur County Soil and Water Conservation District board members, 3 commenters)

 “OFB is very concerned about the proposed DEQ regulations. We believe these could impose numeric standards that would cost Oregon agriculture in both jobs and production in exchange for a new set of regulations that would not meet Oregon’s goal of improving water quality. We contend these rules are not required or allowed under the guidelines of the federal Clean Water Act and thus, we do not believe EPA will act if the changes suggested in this letter are adopted by the EQC. We also believe the rule language drafted by DEQ is impermissible under Oregon law and would be vulnerable to future litigation.” (0080 – Oregon Farm Bureau)

 “We will not stand by and witness a witch-hunt against Oregon agriculture families who are earning a meager living.  If DEQ continues to move forward with the proposed rulemaking language they will effectively regulate farms and ranches out of business in Oregon.  We will NOT let DEQ take our heritage and property rights from our hands.”  (0113 - Coos/Curry County Farm Bureau)  

“I would like to encourage the DEQ not to increase water standards at this time.  Oregon already has some of the strictest standards of water quality in the U.S.  Agriculture, timber and mining have all done a very good job of reducing toxins getting into Oregon's streams and rivers.  The current regulations and enforcement of those regulations is more than adequate at this time…With the current standards there should be no increase in toxins except from people or business that violate those standards.  The focus should be on enforcement and increased penalties for those not following existing regulations.”  (0140 – Don Buford)

DEQ Response:  DEQ acknowledges the broad concerns raised by many commenters regarding this rulemaking. Where commenters identified specific concerns, issues, or suggested revisions to the proposed rulemaking, DEQ considered and addressed those comments in detail in the relevant sections of this document and revised the proposed rule where appropriate.

No changes were made to the proposed rules in response to these comments.

1. [bookmark: _Toc293991606]The proposed rules will not result in environmental gain

Many commenters questioned whether the proposed rulemaking will result in a net environmental benefit, or are not protective enough. (0028 – Judith Kirby; 0035 – Clackamas River Water Providers; 0062 – Malheur County Soil and Water Conservation District board members, 3 commenters; 0074 – City of Sutherlin; 0157 – Clinton Shock, oral testimony at Ontario hearing)

  “I do not have any real hope that these revised standards will provide any meaningful reduction in toxic pollutants in state waters, and by extension into seafood consumed by humans. The TMDL process takes years before sufficient data is available even to identify toxic pollutants, let alone identifying sources and developing a management plan or altering permit requirements. I would question whether or not the DEQ has the funding, manpower, political will and other resources to carry through on these revised standards. Permits for many of these NPDES permits are currently running 5+ years beyond renewal dates due to inadequate staffing and funding. Where will the money come from for all these new TMDLs that will be required? Wouldn't it be fairer, and more straightforward, not to mention allot less work, to set a firm time-line when all non-conforming air and water quality permits in the state must fall into full current air and water quality compliance? All grandfathered permits should be required to meet current standards at some point in the future, and in no cases should they be allowed by the state to expand into new uses and processes while they are grandfathered. More importantly, toxic loads in water, air and human food will never be reduced as long as state agencies are issuing permits to discharge toxins into the water, air and soil. Eliminating the Oregon mixing zone standards and requiring water quality standards to be met at the end of the pipe is the best way toxic pollutants in state waters can be reduced. The end of the pipe (or end of the smokestack) standard is also fairer to everyone. No one is asked to give up something to increase profits for someone else. A human protein source (seafood) for the public should always have a higher priority than reducing costs for an individual business by permitting the dumping of polluted effluent into state waters. Mixing zones are nothing but public subsidies; and businesses should be required to clean up their messes, not transfer it to the public as a burden to the commons and communal food sources.” (0050 – Melinda McComb)

“So basically the upshot of all of this years of effort - and it has been an inordinately long (triennial?) review process for water quality standards this time around - is that Oregon will look as if it's done quite a bit. Some people are going to bear the brunt of financial paper work, or financial expense of paper work, and there will little, if any, environmental improvement.” (0078 – Nina Bell, Northwest Environmental Advocates, oral testimony at Salem hearing)

 “DEQ has not evaluated whether the implementation of the revised human health criteria will result in environmentally meaningful reductions of pollutants. Such an evaluation requires an understanding of the relative contributions of pollutants in a watershed. DEQ has not conducted such an evaluation and therefore, is unable to assess whether these standards would result in environmentally meaningful reductions of pollutants.” (0081- ACWA, et al.) These comments were supported by others (0149 – Water Environment Services)

 “Given the natural characteristics of the Tualatin watershed and the river, its native fish species, and historical use, it is unlikely that fish from the river are being consumed at the fish consumption rate (FCR) of 175 g/day, and therefore it is uncertain how the proposed rules (and related revisions to water quality standards) will result in any meaningful reduction in toxics or improvement in protection of human health.
“Because the proposed standards emphasize point sources, and point sources are not the primary sources of the toxics subject to the proposed standards, they will not result in environmentally meaningful reductions of toxic pollutants in Oregon. DEQ uses general, unsubstantiated statements to list the benefits of the proposed rulemaking – better water quality, reduced risk of environmentally attributable diseases, cleaner intake water, increased water reuse, etc. DEQ offers no specifics and does not quantify the benefits of the rulemaking on water quality.” (0137 -  Clean Water Services) 

“The Council is not convinced that this change in consumption rate will have the desired effect on protecting the health of those individuals and groups that consume high levels of fish and shellfish. This is because most of what has been measured in fish tissue is contamination from legacy chemicals long since banned for production or use, for example PCBs and DDT. It seems highly doubtful that the new consumption rate will have any effect at all on controlling health impacts attributed to legacy chemicals.” (0148 – Chris Gannon, Crooked River Watershed Council, oral testimony at Bend hearing)

“You say that these regulations are going to help expedite TMDL-ready plans. But for things like this sediment problem that other people have spoken about, you have not done that. I have attended your meetings, and I see exactly what you're proposing. And they may protect lower watershed things that have constant monitoring that is done by some agency. But the most important headwaters that all these other people have been complaining about, are not being protected because the necessity is that you have hard water quality standards for weeks at a time, sometimes years at a time, to establish levels that you may or may not exceed.” (0173 – Catherine Koehn, oral testimony at Eugene hearing)

 “There is generally a knee in the curve of the graph illustrating incremental water quality improvement versus cost (cost-benefit ration), and in this case we are off the chart.  We are so far off the chart that we do not even know of technologies that will achieve the desired results, regardless of cost.” (0191 – City of Gresham)

 “The coho salmon, if we talk to our friends at the ODFW, will tell us that is a non-indigenous species above the Oregon City Falls at Oregon City, without the fish ladders. And without the locks that were built by earlier residents of the basin, those coho salmon shouldn't be above the Willamette Falls. When we use those as the bellwether, or the role model for which we set our standards, we are causing ourselves problems, because it's a species that has no more place there, right to be there, than the bass, the pike, the walleye, the crappie, the other non-game species that are also found in that waterway. So how we measure our success, and whether or not we've accomplished anything by the new standards and TMDLs remains in question and suspect.” (0192 – Jonathan Schlueter, oral testimony at Salem hearing)

DEQ Response:  Some commenters questioned whether the proposed rules will result in improved water quality. Water quality standards serve multiple purposes. First, water quality standards serve the baseline for implementing Clean Water Act programs with the objective of preventing pollution from occurring at undesirable levels. When these levels are found to be exceeded, water quality standards similarly serve as benchmarks for implementing restorative actions, including the development and implementation of Total Maximum Daily Loads. DEQ does not believe that standards should only be established in reaction to excessive pollutant levels, and that establishing appropriate standards serve an important function in preventing pollution as well. Preventing pollution from occurring is ultimately more cost-effective than attempting to clean up pollution from Oregon’s water bodies.

Some commenters also asserted that the rule emphasizes point sources, and point out that they are not the primary sources of the pollutants addressed by the proposed rulemaking. The proposed water quality standards include criteria for 114 pollutants, which include pollutants that come from a variety of sources and have the potential to cause a variety of health effects. The proposed rule revisions do not exist in isolation. Once adopted, they will be implemented in conjunction with the state’s other laws and regulations that govern water quality in Oregon. DEQ’s inclusion of specific implementation tools for NPDES-permitted sources were included in response to specific concerns and discussions that arose through the stakeholder advisory committee process regarding the ability of point sources to meet requirements based on the water quality standards in certain circumstances. 

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991607]DEQ did not meet the Environmental Quality Commission’s directive

Some commenters noted that The Environmental Quality Commission (EQC) detailed four charges when it directed DEQ to develop a rulemaking proposal to implement the fish consumption rate of 175 g/day in human health-based water quality standards, including a specific objective that the rules be implemented in an environmentally meaningful and cost effective manner. Commenters argued that DEQ has not met this charge, citing various reasons. 

One commenter stated that DEQ has not thoroughly evaluated whether the implementation of the revised human health criteria would result in environmentally meaningful reductions of pollutants, nor evaluated whether the proposed criteria will meaningfully reduce the risk to human health from eating contaminated fish. (0137 – Clean Water Services)

“…while the Department followed the Commission’s October 2008 admonition to create methods of regulatory relief for NPDES permitted sources from the new toxic criteria, the Department completely ignored the Commission’s directive to address nonpoint sources.” (0078 – Northwest Environmental Advocates)

 “In October 2008, the Commission directed the Department to propose rules that will allow human health criteria based on a fish consumption rate of 175 grams per day to be implemented “in an environmentally meaningful and cost-effective manner.”  Notwithstanding the diligent efforts of the Department and its stakeholder workgroups, the only implementation rules that have been developed are intake credit and background pollutant allowance rules of very limited scope, as well as modest revisions to the existing water quality variance rule that are not likely to make variances a substantially more useful implementation tool.” (0079 – Oregon Water Quality Standards Group)

 “One of the charges from the EQC was to develop and implement the human health standards in an environmentally meaningful and cost effective manner. DEQ has not evaluated whether the implementation of the revised human health criteria will result in environmentally meaningful reductions of pollutants. Such an evaluation requires an understanding of the relative contributions of pollutants in a watershed. DEQ has not conducted such an evaluation and therefore, is unable to assess whether these standards would result in environmentally meaningful reductions of pollutants.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“EQC directed the effective implementation measures be included; however the DEQ has not adequately done so. The directive was aimed at providing solutions to problems such as those listed above and to avoid mis-directing public and private resources to fruitless endeavors that would not provide meaningful environmental benefit. For example, it is not meaningful to the environment to require a discharger to clean up its discharge to better than natural background. Nor is it meaningful for the DEQ to waste public resources addressing such scenarios. Similarly it is not meaningful to address very trace quantities of human caused pollutants that have become ubiquitous in state waters due to activities beyond the scope of the federal and state water quality laws.”  (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

DEQ Response:  Since the EQC’s October 2008 directive, DEQ has worked with stakeholder advisory groups to evaluate rulemaking and non-rulemaking options on all aspects of the commission’s directive. The discussions and options considered by DEQ and the advisory stakeholder workgroup are detailed in the various issue papers DEQ published with the proposed rule, including the reasons DEQ chose not to pursue any of the specific options considered. With regard to commenters’ concern that the proposed permitting implementation tools are inadequate, one of DEQ’s key considerations for including specific proposed rules was based on whether the tool would likely be found legal under the Clean Water Act and approved by EPA. To the extent that commenters provided specific comments on the proposed rules or offered alternatives to meet the commission’s directives, DEQ considered those comments and provided specific responses in the relevant section of this document and revised the proposed rule as appropriate.

No changes were made to the proposed rules in response to these comments.

All sources need to be involved in reducing toxics

“We are concerned the proposed new rules related to fish consumption may lead to unnecessarily restrictive control over point dischargers (e.g. municipal wastewater providers) while over-looking the larger problem associated with diffuse or non-point sources… we believe that for these efforts to be effective they must address all sources of toxics from all sectors, and that meaningful reduction in toxics, and improved human health, cannot be achieved by regulating only point sources.  In addition we believe that pollution prevention is one of the most effective and cost-effective means to achieve these reductions.” (0035 – Clackamas River Water Providers)

 “The EQC should request the Department return to it with implementation programs by category of toxic pollutants that are based in a watershed approach and involve all pollutant sources in order to be successful in reducing toxics in Oregon’s rivers and streams.” (0081- ACWA, et al.)  These comments were supported by others (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0128 – City of Stayton; 0130 – City of Astoria; 0149 – Water Environment Services; 0158 – City of Prineville; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem).

“Many of the toxics addressed by the proposed rules do not have primary sources in municipal wastewater discharges. Therefore, because the emphasis of the rulemaking is on regulating point sources under the NPDES program, the proposed standards will not result in environmentally meaningful reductions of toxics in Oregon. We believe a watershed-based approach that considers all sources of pollutants and effectively regulates their necessary to achieve environmentally meaningful reductions of pollutants and fulfill the EQC’s charge to DEQ in the development of the rules.” (0137 – Clean Water Services).

 “Municipal wastewater facilities with NPDES permits are pollution reduction facilities. If the toxics are found at a wastewater plant it is likely that they are being produced or used up stream. Many of the toxics of concern fall into categories like pesticides, herbicides, combustion by products, industrial chemicals and legacy pollutants, all of these categories have homes that have nothing to do with a NPDES permit holder.  The City of Pendleton reduces the pollution of 17,500 people including much of CTUIR. We are not the generators of the toxics that we all are trying to reduce. The focus should be up stream of the wastewater treatment plant before the toxics are mixed with millions of gallons of water.” (0115 –City of Pendleton)

“From a responsible government perspective, it only makes sense to go after the sources of these toxic substances, as once they are in the storm or wastewater stream they are either impossible or ridiculously expensive to remove.  Without a state-wide effort to eliminate these sources, you are passing the buck to entities that cannot effectively regulate the sale and use of specific materials, and will need to spend orders of magnitude more tax and rate-payer money to chase pollutants without confidence of success.” (0191 – City of Gresham)

DEQ Response: Commenters request that the EQC direct DEQ to develop implementation programs by pollutant category to address all sources of the pollutant within a watershed. DEQ is developing an approach that will describe the steps it would take in evaluating how to address certain categories of pollutants for point sources. Many of DEQ’s activities are focused around watershed-based approaches, including the basin assessments that DEQ has developed over the last two years, which identify the types of sources and recommend priority actions within the watershed.  DEQ agrees with one of the commenters that pollution prevention is an important component of reducing toxins and will continue to implement programs to encourage pollution prevention from all sources.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991608]The change in fish consumption rate will lead to a perception that fish are not safe to eat.

One commenter suggested that the change in fish consumption rate and the standards could lead to a perception that fish are not safe to eat or use in pet food products. (0148 – Crooked River Watershed Council)

DEQ Response: DEQ disagrees that this is a likely outcome.  However, due to the comment’s speculative nature, DEQ cannot predict whether this is a likely outcome.  

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991609]Standards are unattainable due to the ubiquitous nature of certain pollutants

Several commenters stated that many pollutants, such as PCBs, are ubiquitous in the environment at detectable levels and would thus make the standards impossible to achieve. (0028 – Judith Kirby; 0203 - Tom Forgatsch, oral testimony, Coos Bay hearing)

“The existence of naturally occurring elements in areas of the state can skew water standards and should be taken into account.” (0042 – Fred Warner, Jr., Chair, Baker County Board of Commissioners)

“In eastern Oregon, with geothermal activity, historic volcanic activity, and gold, this all adds up to natural occurring arsenic and mercury levels that are above DEQ standards prior to any human activities.” (0062 – Malheur County Soil and Water Conservation District board members, 3 commenters)

“Many Oregon waters will not comply with the proposed standards due to high background levels of naturally occurring earth metals due to the state’s geologic history as a volcanic area.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries, 0082 – Oregon Forest Industries Council)

“And I heard her mention mercury. And out in the Illinois Valley, if you go and pan the old gold (tailings?) of years and years and years ago, you'd get mercury. So how does that compare with modern day pollution, and that's years and years ago, and way out of our control. What are you going to... how can you correct that mercury pollution in the river? My boy would go down and pan the tailings there on the -- by Eight Dollar Mountain. You'd get a little bit of gold, but you'd get some mercury in there. And that has nothing to do with farming. There's no industry out there except for a sawmill, and our farms.” (0163, Keith Nelson, Josephine County Farm Bureau, oral testimony at Medford hearing)

DEQ Response:  Some commenters raised concerns that the revised criteria will not be met in Oregon’s waterbodies. If waters aren’t meeting standards and it is due to human activities, DEQ’s role is to develop a plan to reduce levels of those pollutants entering the environment within the state. Based on DEQ’s evaluation of available data and information, the majority of waters are currently meeting the majority of water quality standards associated with toxic pollutants. DEQ does not expect this to change in the future because most pollutants addressed by the revised criteria are not commonly found at detectable levels. There are some pollutants (for example, PCBs and methylmercury) that are impairing some Oregon’s waters. DEQ acknowledges that reducing these pollutants to safe levels will take time. Even so, water quality standards serve as critical benchmarks for knowing when safe levels have been reached.

Concerns regarding naturally-occurring pollutants were raised through the rulemaking development process. As a result, DEQ conducted a separate expedited rulemaking for iron, manganese, and arsenic that resulted in less stringent human health water quality criteria and in the case of iron and arsenic, more closely track the commonly found natural concentrations of these pollutants in Oregon waters, and has committed to evaluating future site-specific water quality standards revisions for arsenic in locations where the natural concentrations are extremely high. DEQ is not aware of other pollutants that are present throughout the state at high natural concentrations. If DEQ becomes aware of such situations in the future, it will use appropriate approaches to address those situations, which may include establishing site-specific water quality standards.

Commenters also expressed concern regarding the ability to treat to levels that may result from the criteria for legacy pollutants. Many specifically expressed concern regarding PCBs, DDT, and legacy pesticides. DEQ acknowledges that the toxicity of these pollutants, particularly PCBs and DDT result in very low criteria for these pollutants. DEQ points out that the criteria currently in effect based on 6.5 grams per day fish consumption rate, also result in very low values of these pollutants. Where these pollutants are found in permittee’s effluent above quantifiable levels and DEQ establishes a limit, the compliance limit is currently determined by the laboratory method quantification level. DEQ acknowledges that the concerns expressed by the commenters could result if new methods are adopted into EPA’s regulations governing methods approved for wastewater effluent and subsequently used in Oregon’s implementation of its NPDES program. However, it is important to point out that the issues raised by the commenters are not a result of actions being taken under this specific proposed rule, but could occur if new laboratory methods are used in conjunction with DEQ’s current water quality standards. 

DEQ acknowledges that better and more sensitive laboratory methods in conjunction with more and better data collection will likely present additional challenges to NPDES and other sources in the future, and is committed to working with the affected sources to achieve a rational outcome. If in future years, data indicate that multiple facilities are not able to achieve the requirements in their NPDES permits associated with PCBs or other legacy pollutants, DEQ will work with the affected entities to pursue and use appropriate approaches, which may include the development of a multiple discharger variance.

Several cities cited concern with meeting criteria associated with consumer products, and in particular, concern with bis(ethylhexyl) phthalate. With regard to bis(ethylhexyl) phthalate, DEQ has evaluated the available information and concludes that the levels found in municipal wastewater effluent are likely to result in the need for additional water quality-based effluent limits for some NPDES permitted sources. DEQ expects the need for water quality based effluent limits in permits and any associated need to reduce the facility’s effluent concentrations to meet those limits will vary by facility, including the amount of dilution available and the concentrations currently present in the discharge.  DEQ will use its revised Reasonable Potential Analysis Internal Management Directive (June 2011) to evaluate the need for water quality based effluent limits and to develop limits where needed. If in future years, data indicate such a situation affects multiple facilities, DEQ will work with the affected entities to pursue and use appropriate approaches. The commenters did not specify other pollutants associated with consumer products, so DEQ was unable to further evaluate the commenters’ broader concern with regard to consumer products.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991610]8.3  Comments on DEQ’s Fiscal & Economic Impact Assessment

A. [bookmark: _Toc293991611]Fiscal analysis is not specific enough
 
Several commenters stated that DEQ’s Fiscal and Economic Impact Assessment is not specific enough. (0028 – Judith Kirby, Ontario, OR)

“I am writing in opposition to the above mentioned rules proposed by Oregon DEQ because we do not know the cost of compliance or the extent of the problem we are trying to fix.” (0074 - City of Sutherlin)

“To properly evaluate the impacts of the proposal, DEQ should conduct an updated Reasonable Potential Analysis (RPA) of the proposed water quality standards.” (0137 – Clean Water Services)

Some commenters provided specific details regarding independent analyses regarding fiscal impacts.

One commenter noted projected costs for technological changes and pollutant minimization plans.
“NWPPA appreciates the efforts of the DEQ to provide a cost estimate for implementation of the proposed rules in the form of the, Cost Of Compliance With Water Quality Criteria For Toxic Pollutants For Oregon Waters, by Science Applications International Corporation, (“2008 SAIC Report”); however, NWPPA remains concerned that DEQ has not re‐evaluated costs in light of specific information submitted by NWPPA during the development of the proposed rules. NWPPA strongly asserts that DEQ has underestimated the costs of the proposed rule and is in error in not incorporating more specific engineering analyses that have been provided. 
NWPPA commissioned HDR Engineering, Inc. in 2008 to perform a literature review of the types and costs of technologies that are theoretically available to treat pulp and paper mill effluent to meet these new and greatly more stringent standards. In 2011, NWPPA commissioned an update to this analysis to 2010 dollars. Summaries of both the 2008 and 2011 HDR reports are attached.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries, 0082 – Oregon Forest Industries Council)

Another commenter provided information regarding costs for implementation by municipal wastewater treatment facilities.

“[The Fiscal and Economic Impact Analysis] underestimates the impact of the proposal on domestic wastewater permit holders. ACWA’s analysis, using more current and complete data from Oregon municipal dischargers than that used in the SAIC report, shows that the impact on domestic wastewater treatment plants will be much broader than anticipated in the SAIC report. Many domestic treatment plants need variances for legacy pollutants and pesticides, for the foreseeable future.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0112 – Metropolitan Wastewater Management Commission; 0128 – City of Stayton; 0130 – City of Astoria; 0137 – Clean Water Services; 0158 – City of Prineville; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0184 – City of Salem)

Other commenters suggested that DEQ did not account for the economic implications for non-point sources:

“In light of the potential impact the proposed rules may pose to traditional agricultural production practices, we believe the Department has not adequately taken into consideration the actual economic implications associated with implementation of the proposed rules.  We firmly believe it is incumbent upon the Department to further consider the actual economic impacts associated with the proposed rules before proceeding with the rules as currently proposed.” (0146 – Helen Moore, Water for Life)

“What are the costs of compliance with new standards developed applying the new fish consumption rate if adopted as proposed?...What are the direct and indirect impacts to non-point sources (primary producers of agricultural-related products?)” (0148 – Crooked River Watershed Council). 

Another commenter requested information regarding consequences of non-compliance.

“I'm still left with the question of what are the penalties or the consequences of non-compliance? We don't know what we are shooting at, and we don't know what the consequences are for having missed the target. That is a concern that will be difficult to communicate back to our members in both the public and private sectors.” (0192 – Jonathon Schlueter, oral testimony at Salem hearing)

DEQ Response:  DEQ appreciates the additional information provided by some commenters. DEQ’s Statement of Need and Fiscal and Economic Impact incorporates an extensive fiscal analysis performed by an EPA contractor, Science Applications International Corporation (SAIC).  Its estimates, relative to the proposed rules, are based on the inclusion of key proposed permitting tools, including intake credits and variances. DEQ acknowledges the estimates contained in the Statement of Need and Fiscal and Economic Impact contain some uncertainty and the commenters’ concern about the cost estimates, and also note due to the fact the implementation of these standards will vary on a facility by facility basis, specific estimates are very difficult without knowing each and every situation. While DEQ has not done a facility by facility analysis, DEQ’s Statement of Need and Fiscal and Economic Impact contains a detailed description of the circumstances in which DEQ would conclude that additional costs may be incurred and where known, estimates of those costs.

DEQ further reviewed the updated cost information for pulp and paper mills provided by Northwest Pulp and Paper Association (NWPPA) in its comments. The cost estimates regarding treatment technology alternatives provided by NWPPA are similar to that contained in the report by SAIC[footnoteRef:10]. In addition, the 2011 report summary similarly acknowledges the difficulty of estimating the potential range of costs for pollutant minimization plans and monitoring. The report executive summary provides costs for four pollutants: arsenic, cadmium, mercury, and PCBs. These estimates are characterized as an order of magnitude costs and presented as an executive summary of a report conducted by HDR; the detailed information was not provided to DEQ. Further, the estimates regarding arsenic, cadmium and methylmercury may not be relevant. DEQ separately proposed and the commission adopted revisions to the human health arsenic criteria. The removal of the human health criteria for cadmium was approved by EPA in June 2010. The report is not specific as to whether the evaluation was conducted using the previously effective human health cadmium criteria or the aquatic life cadmium criteria, which remain unchanged. Further, as described in responses contained in section 1.5, DEQ intends to use EPA’s Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion (April 2010), which DEQ does not expect to result in variances for that pollutant. While the information provides some information for one industrial sector that may be relevant as DEQ develops it implementation procedures for implementing the variance provisions, DEQ does not conclude that the information warrants revisions to the proposed rules or significantly affects DEQ’s analysis contained in the Statement of Need and Fiscal and Economic Impact. [10:  Science Applications International Corporation. (2008). Cost of Compliance with Water Quality Criteria forToxic Pollutants for Oregon Waters. Reston, VA.
] 


No changes were made to the proposed rules in response to these comments.

B. [bookmark: _Toc293991612]DEQ underestimated amount of staff time needed to implement

Many commenters noted concerns about DEQ’s ability to staff current programs or fund new commitments. (0113 – City of Portland; 0137 – Clean Water Services; 0028 – Judith Kirby; 0184 – City of Salem)

“Other costs include the additional managerial and staff time—already in extremely short supply—that the Department will need to devote to addressing permitting and compliance issues associated with the criteria.” (0079 – Oregon Water Quality Standards Group)

“We believe the DEQ staff time listed in the Table of Potential Impacts to DEQ (page 23) is underestimated. The timelines included in the table do not account for the staff time involved in information gathering, reviewing comments and preparing responses on submittals, the negotiation process with the source, discussions with EPA to seek its approval, and other complications a variance would cause in the permit issuance process.
If these time estimates were included - - and they are all a critical portion of accomplishing the work - - the time estimates would be much longer.
The additional time for processing variances as part of the standard NPDES permit renewal process will likely lengthen the DEQ NPDES permit backlog, raising issues with both permittees and the EPA.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services; 0149 – Water Environment Services; 0021 – City of Hermiston; 0112 – Metropolitan Wastewater Management Commission; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0128 – City of Stayton; 0130 – City of Astoria; 0158 – City of Prineville; 0184 – City of Salem; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing)

“We can't not afford the additional expense at the federal and the state levels.  The USA and the State of Oregon already have too many expenses for the income collected from taxes.  We are BROKE.  We need to be reducing programs, employees, etc., to a level we can afford until the State Oregon and USA have balanced budgets.  When we have balanced budgets, then we can take a look at this again…Focus on enforcing the laws and regulations we already have on the books.  That is plenty of work for current EPA and ODEQ staff to focus on.
I NEVER saw any of you regulators poking around federal lands each year to monitor things, to be sure every project complied with water quality laws and regulations ALREADY ON THE BOOKS.  That's where you need to be focusing your time and efforts... implementation and effectiveness and validation monitoring.
I found from my experience working for a federal agency, that the efforts of those environmental organizations and of state and federal agencies FOCUS ON THE WRONG END OF THE PROJECT.  So... stop writing new regulations... and get out there and monitor all of the projects being done on the ground where your time will be better spent.  People at higher levels of government agencies always become too isolated from what's really going on, what is really needed at the grass roots level.  Stop writing laws and regulations and get into the field to learn how existing ones are being implemented and how effective they are.” (0062 – Timothy Bliss)

DEQ Response:  As described in responses to preceding comments, due to the fact the implementation of these standards will vary on a facility by facility basis, specific estimates are very difficult without knowing every individual situation. As a result, the Statement of Need and Fiscal and Economic Impact represents DEQ’s best estimate of the needed resources at this time. DEQ acknowledges the importance of timely implementation these new and revised water quality standards and intends to allocate its resources to meet this objective. 

No changes were made to the proposed rules in response to these comments.

C. [bookmark: _Toc293991613]Costs associated with obtaining a variance

Many commenters stated that DEQ’s analysis of fiscal and economic impact underestimated specific costs for obtaining a variance. (0086 – Northwest Pulp and Paper Association; 0081 - Oregon Association of Clean Water Agencies, et al.; 0137 – Clean Water Services) Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

Some commenters cited higher estimated costs for obtaining a variance. (0086 – Northwest Pulp and Paper Association; 0081 - Oregon Association of Clean Water Agencies, et al.; 0137 – Clean Water Services) Other commenters also noted the high costs for obtaining a variance. (0130 – City of Astoria; 0128 – City of Stayton; 0021 – City of Hermiston; 0022 – City of Cottage Grove; 0052 – City of Port Orford; 0158 – City of Prineville; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem; 0112 – Metropolitan Wastewater Management Commission) Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

“DEQ’s Fiscal and Economic Impact Analysis “underestimates the costs to develop, apply for and renew water quality variances as the only compliance tool for municipalities.  DEQ estimates that the one-time cost per major municipality for a variance ranges from $8,000 to $44,000. We believe that estimate is low. Estimates provided by national consulting engineering firms to an ACWA member ranged from $45,000 to $65,000 for a single variance application based on experiences in other states and completing a variance for three (3) legacy or persistent compounds.
If the estimate was correct and based on ACWA’s analysis that many - - if not all 49 - - domestic majors will ultimately need water quality variances, mostly for legacy pollutants, that is an investment of $392,000 to $2,156,000 for a paperwork exercise - - no water quality benefit. That expenditure will reoccur every permit cycle.
DEQ’s statement that first time variance costs are anticipated to be greater than subsequent requests is not supported. The environmental public interest groups participating in the NPDES Work Group have repeatedly stressed in the Working Group discussions their believe that variances are only “short term and temporary”.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

Other commenters requested greater clarification of cost estimates and noted that uncertainty of additional planning cost and potential capital investments makes fiscal planning more difficult. (0113 – City of Portland)

“All this costs money, money to make a reduction plan or money to request a waiver. Could this money be better spent on other water quality improvements? How many items on the toxics list have a reasonable chance for reduction at the permit holder level? Up-stream is where pollution reduction is most likely and I would rather pay DEQ a fee to look at Oregon wide up-stream options than a consultant to get a waiver.” (0115 –City of Pendleton)

DEQ Response: Some commenters asserted that DEQ’s estimates to obtain a variance are low and suggest that an estimate of $45,000 to $65,000 for a single variance application is more accurate. Those commenters did not provide the source or basis of this information. As such, DEQ does not have a basis upon which to analyze or verify this estimate and continues to rely upon the information contained in the Statement of Need and Fiscal and Economic Impact. 

Some commenters assert that DEQ’s conclusions regarding a lower cost of subsequent variance requests are unsupported. As described in the Statement of Need and Fiscal and Economic Impact, DEQ based this on a commonsense rationale that, while renewal must go through the same administrative process, the data and analysis should be updated and will not need to be created from scratch. Subsequent conversations with other states during variance seminars support this conclusion. Commenters did not specifically identify what aspect of the variance renewal process would result in additional costs, therefore, DEQ continues to rely upon the analysis and conclusions contained in the Statement of Need and Fiscal and Economic Impact.

No changes were made to the proposed rules in response to these comments.

D. [bookmark: _Toc293991614]Costs for treatment technologies
“The cost analysis for these new regulations were not fully explored and we believe the conclusions of the Fiscal Impact and Implementation Advisory Committee FIIAC, that the end of the pipe treatment would be cost prohibitive for many discharges, states the case for additional study and the need to move slowly when implementing new regulations.”  (0042 – Fred Warner, Jr., Chair, Baker County Board of Commissioners)

 “DEQ did not provide costs for treatment technologies to meet proposed water quality standards.  A municipal permit holder must evaluate the availability of treatment technology before applying for a variance. If technology is available, a permit holder would have to utilize the technology to meet applicable water quality standards. The DEQ issue paper states that there are “numerous end-of-pipe treatment technologies that could be used to reduce toxic pollutants in wastewater effluents.” DEQ does not provide costs of the treatment technology and thus, significantly underestimates the overall costs of complying with the water quality standards. CWS also disputes that numerous technologies exist that would reduce toxic pollutants to the levels anticipated by DEQ in the proposed revisions. Without an analysis of the costs of installing, operating and maintaining these treatment technologies, there is no basis for concluding that the regulations are cost effective…The proposal is also silent as to when and how DEQ will require updated technology that may improve treatment (even if the technology does not achieve the standard). Costs could be substantially greater than suggested.” Commenter provided specific suggestions regarding more accurate cost estimates.” (0137 – Clean Water Services)

DEQ Response:  DEQ acknowledges that for some pollutants, the revised criteria may result in new or lower effluent limits for NPDES permitted sources. In some cases, existing treatment may be sufficient, in other cases alternative treatment may need to be evaluated.

As stated in preceding responses in this section, precisely quantifying potential financial impacts would be a facility by facility and pollutant by pollutant evaluation. In addition, data are unlikely to be available in all cases. In the absence of such data and resources, DEQ has relied upon quantitative cost information where it is available, which is largely based upon the analysis conducted by SAIC, as summarized in the Statement of Need and Fiscal and Economic Impact. This data and information is a reasonable assessment of the likely impacts to NPDES permitted sources and is described in more detail in the Statement of Need and Fiscal and Economic Impact and within the report itself. 

No changes were made to the proposed rules in response to these comments.

E. [bookmark: _Toc293991615]Costs that may be borne through permitting process (general)
Many commenters requested more information regarding the costs that may be borne through the permitting process, including impacts to businesses that discharge to permitted facilities. (0137 – Clean Water Services)

“The impacts to businesses that discharge to municipalities with federal and state pretreatment programs is not stated. The evaluation should describe the pretreatment requirements and clarify that some municipalities may need to revise their local limits to meet the revised DEQ water quality standards. Under the federal and State Pretreatment Programs, local limits are calculated by working backwards from the applicable water quality standard. The allowable concentration at the end of the mixing zone to meet the applicable water quality standard is calculated; the domestic sources are then subtracted, and the remaining pollutant load can then be allocated to industrial sources. If the water quality standards are set at a level that there is no ’room’ after the domestic load, no additional industrial load can be permitted.
This might affect large and small Oregon businesses currently operating in Oregon and connected to a wastewater treatment plant. The DEQ conclusion that under that scenario “some businesses and industries would need to disconnect from the sewer system and manage their wastewater on site”. For many Oregon businesses and industries that use large amounts of water, managing their wastewater onsite is not reasonable. This type of thinking will stop Oregon’s business recovery in its tracks.” (0081 – Oregon Association of Clean Water Agencies, et al.) 

“DEQ underestimated the impact of the proposal on business and industries. Imposing stricter local limits based on the proposed water quality standards would have a significant impact on large and small Oregon businesses that discharge industrial wastewater to a municipal wastewater treatment plant. Without an evaluation of the impacts on these businesses, DEQ’s fiscal and economic evaluation is incomplete. DEQ concludes that under that scenario “some businesses and industries would need to disconnect from the sewer system and manage their wastewater on site.” For many Oregon businesses and industries that use large amounts of water, managing their wastewater onsite is not a reasonable solution.” (0137 – Clean Water Services)

DEQ Response:  Some commenters assert that DEQ did not describe impacts to businesses that discharge to municipalities with federal and state pretreatment programs. DEQ disagrees. The Statement of Need and Fiscal and Economic Impact describes the situations under which DEQ expects the proposed rules would affect these businesses. As stated in preceding responses in this section, precisely quantifying potential financial impacts would be a facility by facility and pollutant by pollutant evaluation. In addition, data are unlikely to be available in all cases. In the case of businesses that discharge to municipalities with federal and state pretreatment programs, it is not possible to quantify potential impacts, since it would require DEQ to presuppose decisions that would made by the municipalities the requirements they establish in operating their pretreatment programs. As a result, DEQ sought to describe qualitatively situations that may arise that could result in impacts to businesses. This assessment represents a reasonable approach to describing the likely impacts to businesses that discharge to municipalities with federal and state pretreatment programs and is described in more detail in the Statement of Need and Fiscal and Economic Impact. 

No changes were made to the proposed rules in response to these comments.

F. [bookmark: _Toc293991616]Requirements will negatively impact Oregon’s economy

Many commenters voiced concern about the negative effect that costs resulting from the proposed rule might have on Oregon’s economy. (0028 - Judith Kirby; 0110 – Baker County Republican Central Committee; 0099 – Brenda Kirsch; 0157 – Clinton Shock, oral testimony at Ontario hearing; 0188 – Terry Witt, oral testimony at Portland EQC hearing)

 “After listening to the DEQ presentation here in Ontario Oregon I would like to go on record as totally opposing your proposal for several reasons. 1. The current economy of Oregon, and especially eastern Oregon, is almost at a depression level. The unemployment here is higher than the rest of the State and much higher that the general population of the United States. The businesses here are just barely hanging on and do not need another government regulation to add cost to their businesses.  2. The higher minimum wage that all Oregon businesses are required to pay, almost $1.50 higher than Idaho, is another example of the financial drain that we are under every day to compete with businesses just across the Snake River in Idaho. Everyone on the committee that is working on this matter should be required to run a business before making decisions that will impact Oregon businesses. It is easy to dream, but hard to implement. You have presented the easy part.  3. The thought that this could be delayed for some businesses is just a stop gap measure to get it approved and once that happens any business will be harmed either now or a few short years from now. You are moving too fast and too expensive for the times we are in.” (0024 – Farrell Lawson)

“We cannot, and I repeat cannot tolerate any more regulations on us. As it stands now farms are on the edge financially, due in part to regulations and prices for our products that in no way shape or form keep up with inflation, fuel, input costs, or the ability to comply with anymore regulations.” (0032 – Mark and Karen Kalsch)

“If the DEQ, or other agencies, move forward with the proposed rulemaking language, I believe agriculture landowners and land managers, including myself, could be subject to unreasonable and economically inefficient rules that will regulate farms and ranches out of business in Oregon.” (0033 – J. Edward Vaughn, Vaughns’ Farm and Orchard; 0129 – Larry and Pamela Zweifel)

“Your high level of requirements may destroy many of our small businesses, many of our farmers, as well as very adverse impact on our city.” (0034 – Joe Dominick, Mayor, City of Ontario, oral testimony at Ontario hearing)

“Oregon`s unemployment rate still sits at 10 percent. Key Oregon industries and employers would not be able to operate under such a regulatory scheme. The costs involved would cripple major employers and industries in the state - causing an even more acute employment crisis in Oregon. The economic impact on Oregon manufacturing of initial compliance with the new regulations is estimated to exceed $500 million, with a $30 to $90 million additional operating cost per manufacturing facility.” (0039 – Form letter sent to Oregon State Legislators by 14 commenters)

 “Standards derived by using a consumption factor of 175 g/day will result in the most stringent standard of any state in the nation which will further restrict economic development endeavors and result in additional costs for Oregon’s businesses.  This will lead to job losses and fewer new jobs.” (0042 – Fred Warner, Jr., Chair, Baker County Board of Commissioners)

“Businesses can not afford the additional expense.  MY GOSH... we are in the middle of the most serious recession since the Great Depression…More regulation means businesses will have lower profit margins, which means they will have to lay off employees or their business profit margin may be so low the companies may go bankrupt.  You are the government OF THE PEOPLE... and the business owners and employees this will adversely affect do not need this or want this.  We need LESS REGULATION at this point in time, so businesses can become more profitable and can hire more employees and pay more taxes.  The 2010 Oregon tax increase on businesses backfired on the State... and businesses have left the state or laid off employees.  These water quality rules will cause a similar problem and will prolong the Oregon recession.
We already have the strictest environmental quality laws of all countries on earth.  We don't need more restrictive rules at this time.  I took environmental law in graduate school.  The case law pointed out how difficult it is to do business in the USA... which is why businesses first moved from the northern to the southern states, then overseas.
I am chairman of a 501(c)(3) watershed council; we don't need stricter laws/regs that will make our watershed improvement work more difficult/expensive.  
I am part owner of a farm; we don't need more regulations/expenses at this time, hindering our ability to manage our farm and to do watershed improvement work on it.”  (0062 – Timothy Bliss)

“The increased cost to farmers and ranchers would increase food costs to consumers.  The increased costs for water treatment and storm water diversion for municipalities would be paid by hard working tax payers.  The middle class is being eroded by these regulations.  We will end up with a two class system, government workers and persons totally dependent on the government.  That does not sound like utopia to me, which is what the progressives “think” they are going to create.” (0070 – Craig Calder)

“The economic impacts cannot be ignored, and I believe the public has considerable interest more now in jobs than they do in further impeding the agricultural economy of the state. Cutting funding for success at the same time we consider egregious and impracticable rules seems to serve no one's interests.” (0080 – Oregon Farm Bureau)
 
“Another issue of the current rule-making is the lack of in-depth economic analysis, and the financial harm these standards would impose. As has been reflected in previous testimony, urban businesses would suffer with the resultant loss of jobs, as would the agricultural sector, with increased input costs with no monetary compensation.” (0089 – Oregon Cattlemen’s Association)

 “I want to continue to do every thing reasonable and practicable to control pollution runoff from my farms, but need a fair playing field to compete with blueberry farmers in other states. These over reaching rules have the potential to make farming blueberries in Oregon unsustainable.” (0119 – Doug Krahmer)

“If the DEQ continues to move forward with the proposed rulemaking language, I believe Placer Mining in Oregon could very likely be subject to unreasonable and economically inefficient rules that regulate Placer Mining in Oregon waters out of business.” (0123 – Tom Quintal; 0124 – Alfred J. Hansen)

“If DEQ continues to move forward with the proposed rulemaking language they will effectively regulate farms and ranches out of business in Oregon.  We will NOT let DEQ take our heritage and property rights from our hands.” (0133 – Coos/Curry Farm Bureau)

 “Oregon`s unemployment rate still sits at 10 percent. Key Oregon industries and employers would not be able to operate under such a regulatory scheme. The costs involved would cripple major employers and industries in the state - causing an even more acute employment crisis in Oregon. The economic impact on Oregon manufacturing of initial compliance with the new regulations is estimated to exceed $500 million, with a $30 to $90 million additional operating cost per manufacturing facility.” (0134 – Gary Rehnberg)

“The proposed rule making, along with the ridicules inclusion of recreational in-stream placer mining under NPDES permitting criteria, will cause serious financial harm to some and to the thousands of Oregon citizens, who enjoy these activities, a total denial of rights to access and utilization of recreational resources otherwise available, defend able and appropriate under CWA and Best Practices.  Our in-stream activities do not introduce or create any point source or non-point source toxic pollutants into the waterway and we challenge ODEQ and EPA to prove that it does.” (0125 – Howard Conner; 0147 – Joan Frick)

“This is a “jobs-killing” rule change, and does not reflect the generally high quality of the waters of the state.” (0136 – Baker County Natural Resources Advisory Committee)

“To arbitrarily force another segment of our business community into non existence because of over regulation plus extreme enforcement will kill a thriving mining industry. I can well understand why mining companies steer clear of Oregon. This is one of the major reasons that exploration for Rate Earths and other precious metals have ceased here in Oregon because of the heavy hand of EQC and the subsequent enforcement.” (0138 – Charles Chase)

“I am opposed to any new rules which have the potential to increase costs to both small and large businesses and to Oregon tax Payers (state agencies).” (0139 – Kent Tresidder)

 “Any further increase in water quality standards will have a devastating effect on the economy of Oregon.  We need to rebuild our fragile economy and address any additional water quality issues when our economy is thriving.” (0140 – Don Buford)

“Increased fish advisories in our area impact a significant economic sector related to recreational fishing.  We are also concerned about what could be referred to as an unintended ripple effect on how fish is processed, both from recreational and commercial harvest, both from recreational and commercial harvesters. By-products of fish processing have the potential to contain the highest level of contaminants. Use of fish by-products for planting organic gardens, seeding high mountain spawning areas, and in secondary market applications such as pet food, all have the potential to be impacted.” (0148 – Chris Gannon, Crooked River Watershed Council, oral testimony at Bend hearing) 

“We already know from past experience, and from how this has been promoted to us, that we're not talking about something that's economically sensible. And we're certainly not talking about something that's achievable outcome based solution. We're asking you to please knock the agriculture out of business, because that is completely what is potentially possible here.” (0182 – Peggy Browne, oral testimony at Portland EQC hearing)

 “Nothing is to be gained by adding another level of regulation on an industry that is already struggling in very difficult times.  More regulation always means more cost for the landowner to be in compliance.  These costs are not always purely economic, but can include attitude changes, whereby a land owner could say, ‘It’s just not any longer in my best interests to keep this land as timberland.’ We can then expect to see premature harvests and land changes to non-timber development.” (0199 – Dave Messerle)

DEQ Response:  Some commenters expressed concern with the impact of the proposed regulation on Oregon businesses and on the overall Oregon economy. For businesses that received NPDES permits, DEQ does not intend for those facilities to put in place treatment technologies that result in unreasonable costs or that are unproven for the application in question. DEQ has considered this issue throughout the process and has spent a significant amount of time with the stakeholder advisory workgroups discussing and developing proposed rules for implementation approaches with this objective in mind. The commenters did not provide a specific explanation describing how the proposed rule revisions would result in significant impacts to businesses as described in their comments, nor did they provide data or an accounting of how they arrived at an estimate of “$500 million, with a $30 to $90 million additional operating cost per manufacturing facility.” As a result, DEQ is unable to evaluate whether this estimate represents additional information that would alter DEQ’s conclusion regarding potential costs to sources, which DEQ concluded is in the range of $400,00 per year for point sources. 

Many commenters also raised concerns regarding the impact of the proposed regulation on landowners and land managers. As noted elsewhere in this section, DEQ’s Statement of Need and Fiscal and Economic Impact describes the situations under which DEQ is aware may result in an economic impact resulting from adoption and implementation of the proposed rule. The commenters did not provide a specific explanation describing how DEQ either erred in its analysis nor provide detail describing how they concluded that the proposed rule revisions would result in significant economic impacts. In the absence of such information, DEQ did not revise its analysis or conclusions regarding the potential impacts of this rulemaking related to the implementation of these rules by nonpoint sources.

No changes were made to the proposed rules in response to these comments.

G. [bookmark: _Toc293991617]Economic benefit of adopting protective standards

“The “Potential Benefits of Raising the Fish Consumption Rate and Meeting the Standards” is presented in Table 2 of the Statement of Rulemaking. The general statements included in this table need to be substantiated. For instance:
· What ‘environmentally attributable diseases” are associated with NPDES permits under the current water quality standards?
· What ‘reduced risk from water contact’ will result from recreational water
· use? The primary risk associated with water contact is bacteria.
· Please quantify how these standards will result in increased water reuse opportunities. Please provide examples of how the current water quality standards have prevented or stalled water reuse opportunities in Oregon.
· Please provide examples of how the revised standards will result in cleaner intake water for downstream industries, increased tourism, amenity/aesthetic/property value benefits, and avoided costs to industries and utilities.
“For many pollutants, NPDES permitted source reductions to meet Water Quality Based Effluent Limits (WQBELs) will not achieve water quality standards in stream.  The listed benefits of litigation cost reduction, reduced hazardous waste removal costs, and reduced O & M costs are not true and should be modified.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“Unfortunately, DEQ did not quantify the economic benefits of adopting accurate, protective toxics standards.” (0071 – Columbia Riverkeeper, et al.)

“Less contamination in the river will also support the economy by increasing emphasis on tourism for fishing and returning Oregon to the forefront of environmental conservation rather than the butt of jokes regarding Portland Harbor.” (0132-C – Audie Huber)

DEQ Response:  Some commenters questioned the basis of the benefits identified in DEQ’s Statement of Need and Fiscal and Economic Impact. DEQ included the potential benefits listed in this document based on the input of the Fiscal Impact and Implementation Advisory Committee DEQ convened in 2008. The membership of this group consisted of representatives from cities, industries, environmental organizations, tribes, a toxicologist from the Department of Human Services, and environmental economists. Members of this group identified a list of potential benefits contained in the Statement of Need and Fiscal and Economic Impact based on their experience and respective areas of expertise in evaluating potential benefits of reduced and avoided levels toxic pollutants. Based on the lack of time and funding to research and do a quantitative analysis of the direct and indirect potential benefits, DEQ relied on the qualitative input from the Fiscal Impact and Implementation Advisory Committee to identify the types of benefits that might be achieved through achievement of revised human health water quality criteria. The Fiscal Impact and Implementation Advisory Committee’s memo, which contains these descriptions can be found on DEQ’s website (http://www.deq.state.or.us/wq/standards/docs/toxics/FIIACMemoToEQCFinal.pdf).

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991618]8.4  Comments on Implementation

A. [bookmark: _Toc293991619]Data concerns / Analytical methods 
Several commenters had specific questions regarding analytical methods for measuring toxic pollutants and concerns regarding data.

“The Department’s current Internal Management Directive for Reasonable Potential Analysis for Toxic Pollutants (September, 2005) can be revised to use the flexibility incorporated into the federal EPA Technical Support Document for Water Quality-Based Toxics Control[1] . Specific areas where DEQ should be reevaluating and improving its IMD to focus resources and permitting actions on areas of true toxic concerns include:
• Response to limited data,
• Temporal record for data (how long of a record will be used),
• Response to limited data above reporting levels,
• Response to potential false positives for limited data exceed reporting levels,
• Methods and approaches for focusing deriving geometric means with limited data to develop Water Quality Based Effluent Limits (WQBEL) using a long term average,
• Changing or improving quantitation levels,
• Inability to meet specific quantitation levels due to interference, need for dilution,
• Interpretation and application of data collected either qualified or unqualified reported at below the minimum quantitation levels identified by DEQ, and
• Approach for mixing and larger, complete, or reach mixing especially following TMDL or other comprehensive mass load analysis.
The DEQ has presented their assessment of reasonable potential analysis and noted that they would recommend collecting additional data when available data are limited, especially where data reported are at or near the minimum levels defined by DEQ. The use of sufficiently sensitive analytical method is important for making effective and consistent regulatory and analytical decisions. To be consistent with potential permit limits the RPA analysis should use the reporting levels and methods defined by DEQ as the lowest available methods. The DEQ should update that document to discuss how reporting levels would be adjusted to account for dilution and interference. Other new, developing, or available methods that can provide lower reporting levels than identified by DEQ for methods available in 40 CFR 136 should be encouraged for use in evaluating basin scale TMDLs where the greater precession will be useful in developing targeted and effective toxic control strategies.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

“DEQ must use a consistent, defined approach to conducting RPAs. DEQ has used varied approaches, not consistent with its Internal Management Directive and different from that used in the SAIC report, in conducting RPAs. The method for conducting the RPA greatly influences which facilities may require a variance, especially in dealing with limited data sets. Until a consistent approach is applied it is not possible to evaluate the potential financial impacts of the proposed rules.” (0137 – Clean Water Services)

“Since nearly half of the pollutants for which DEQ is proposing standards have criteria below quantitation limits, conclusive statements cannot be made regarding compliance for nearly half of the pollutants. To address this problem, the rules propose that the quantitation limits become the measure of compliance. While initially practical, this approach results in effluent limits becoming more stringent over time as detection technologies improve. Improvements in treatment and management technologies could create a moving target for the viability of variances, leading to pressure to unexpectedly implement more expensive solutions with limited environmental improvements.” (0137 – Clean Water Services)

“Based on current laboratory technologies, this will result in a number of individual compounds with standards that are undetectable by the best existing technology.  For those cases where effluent results are reported as non-detect, the water quality standard for those compounds will revert to the analytical detection level.  As a result, there is an automatic presumption that a discharge of the compound is occurring at levels above the established water quality level.  This is a case of being proven guilty without an ability to prove innocence.” (0149 – Water Environment Services)

“We recognize the difficulties that meeting some of the new standards will create and we would be willing to consider interim measures for cost-effective long term solutions to eliminate toxic chemicals from the waters that we all share. Concerns about quantitation limits and regulatory authority that have been voiced throughout the public comment period, should be handled through changes to the implementation process. This should not affect the proposed water quality standards.” (0143 – Columbia River Inter-tribal Fish Commission)

DEQ Response:  DEQ is anticipating the release of revision 3.0 of the Reasonable Potential Analysis Internal Management Directive (RPA IMD) in June 2011.  Included in this document is additional guidance in the interpretation of characterization data that addresses many of the commented concerns.  There are specific guidelines to address permit development scenarios with limited data, instances where there is limited data above reporting levels and guidelines for identifying and addressing false positives within a data set.  Much of this guidance follows the approaches described in EPA’s Technical Support Document for the use of alternate (qualitative) RPA procedures or statistical analysis methods (i.e. Delta log-normal distribution projection).  Finally, the Department has included guidance on the use of default values in instances where data collected is detected below quantitation limits.

During each permit renewal, federally mandated priority pollutant data will be collected and the permit writers will evaluate the monitoring results (effluent and ambient) to determine if additional monitoring is needed.  Ideally, the permit writer will use the most temporally relevant data when characterizing the current condition of the effluent and receiving water.  On a case by case basis, they might use their discretion to use earlier data for characterization purposes.

DEQ has developed a document entitled Development and Periodic Revision of Analytical Detection Limits for NPDES Permitting to address the upkeep and maintenance of the list of Quantitation Limits.  In instances where a permittee suspects interference of an analytic method, they should provide evidence to the permit writer, who has the discretion to allow a higher analytic method or alternative (40 CFR 136) method on a case-by case basis.  In cases where analytic services are available that can meet the department’s QL’s, the permittee must use those services unless they can perform the necessary EPA approved method modifications (i.e. high volume injector) to meet the QL’s.

No changes were made to the proposed rules in response to these comments.

B. [bookmark: _Toc293991620]Quantitation Limits should be set by rule

Two commenters stated that EQC should adopt rule language on the process for selecting analytic methods for quantitation limits (QLs) and the frequency of revisions.

“Given the fact that nearly half of the new toxics criteria will effectively be the QLs for permitting purposes, Riverkeeper and the Sierra Club urge the EQC to direct DEQ to develop a proposed rule stating: (1) the process in which QLs will be selected to further Oregon’s commitment to reduce toxics and protect human health; and (2) the frequency with which DEQ will revise the QLs for Oregon’s toxics criteria. Given Clean any rule should require DEQ to revise QLs at least every three years." (0071 – Columbia Riverkeeper, et al.)

“As water quality standards or general polices that relate to criteria, therefore, the QLs that the Department proposes to use in lieu of 48 percent of the otherwise applicable numeric criteria must be set out in rule. DEQ may not rely exclusively on using a guidance document in which the QLs are set out as a method of overriding numeric criteria. Second, the QLs themselves must be subject to the public participation requirements associated with the rulemaking, including that “[t]he proposed water quality standards revision and supporting analyses shall be made available to the public prior to the hearing.” (0078 – Northwest Environmental Advocates)

DEQ Response:  The department has provided guidance to staff on recommended quantitation limits in the Reasonable Potential Analysis Internal Management Directive available at (insert link).

The current Quantitation Limits (QLs) are the result of a performance evaluation survey of analytic laboratories that provide services to Oregon’s permitted community.  This survey was required to be conducted for each pollutant parameter for which there was a state water quality criterion or federal monitoring requirements.  The survey results were reviewed by a panel of analytic chemists representing the Oregon Environmental Laboratory Association, Municipal and the Department’s Laboratory.  For each pollutant parameter, the lowest readily available quantitation limit from the survey results was selected and evaluated by the panel before inclusion in the Department’s list of Quantitation Limits.  The result was a list of analytic limits that in many cases was more conservative than EPA’s published lists of analytic limits and also met most of EPA’s proposed requirements for the use of “sufficiently sensitive” analytical methods.

The Department has developed a document entitled Development and Periodic Revision of Analytical Detection Limits for NPDES Permitting to address the upkeep and maintenance of the list of Quantitation Limits.  Under this guidance:

“It is anticipated that the tables of QLs should undergo a major revision every five years and a minor revision every other year or when necessary.  

The major revision will include a comprehensive review of the pollutant parameters and regional laboratory capabilities to ensure that any advancement in test methods and instrumentation are included.  It is anticipated that a full laboratory survey be conducted.

The minor revision is designed to specifically address new or revised water quality criteria or the development of new test methods.  As a result, the survey would be abbreviated as compared to the major revision. 

In the event that a QL has not been determined through the major or minor survey, Permit Writers should use the guiding principles of this document, advice from technical staff and their best professional judgment to develop facility specific analytic values.  Permit Writers should document their findings in the Permit Evaluation Report or Fact Sheet.”

It is anticipated that the evaluation of the major revisions would include a review by a panel of analytic chemists reflecting the scope of the analytic community (i.e. state, local, commercial and university laboratories).  

This approach, over a rule-based approach, is recommended due its flexibility to reflect changes in water quality criteria, improvements in analytic methodology and availability of those analytic methods to Oregon permittees.  Additionally, minor changes will be made to the list of QLs to address pollutant parameters specific issues (i.e. matrixing or performance history) or to correct typographic errors.   By pursuing a rule-based approach, improvements could only be reflected after a rule making process requiring more staff time and resources.

No changes were made to the proposed rules in response to these comments.

C. [bookmark: _Toc293991621]Effective Date

DEQ should implement the revised rules immediately
Several commenters urged DEQ to make these revisions effective immediately. (044 - Riverkeeper form letter, 153 commenters; 0060 – Oregon Toxics Alliance form letters, 3 commenters; 0131 – Carla and Fred Hervert; 0143 – Columbia River Inter-tribal Fish Commission)

“Some stakeholders have suggested that the criteria should not become effective upon EPA approval but rather at some point in the future after ODEQ has completed additional work on implementation tools. While we understand that some uncertainty remains, we believe that the time used to discuss these proposals over the last two years has yielded a set of rule revisions and working knowledge of the draft provisions that can serve as a solid framework for implementing these criteria. All the information necessary to implement the proposed rules is currently on the table. Therefore, it is EPA's opinion that it is time to move forward in adopting and implementing the criteria. To allow additional delay through a change in the effective date could be problematic to EPA, would cause delay in EPA's Clean Water Act (CWA) action on the criteria and may be inconsistent with the CWA requirement for states to have criteria protective of all uses.” (0083 – U.S. Environmental Protection Agency, Region 10)

DEQ Response: DEQ agrees with the commenters that the revised rules should not be delayed in their effective date. DEQ has included rule language that clarifies the rule revisions will become effective upon EPA’s approval of those revisions it considers to be water quality standards.

Changes were made to the proposed rules in response to these comments.

DEQ should postpone implementation of the revised rules
Some commenters requested that DEQ postpone the effective date for proposed revisions. 

“DEQ should delay the effective date of the more stringent human health criteria until March 1, 2013 or one year after EPA approval, whichever is later. This time should be utilized to develop a pilot variance for both a major municipal and major industrial NPDES permit renewal, multi-discharger variance language, and to identify pollutants and waters where the human health criteria will be naturally exceeded.” (0086 – Northwest Pulp and Paper Association)  Other commenters supported these comments. (0012 – Associated Oregon Industries; 0082 – Oregon Forest Industries Council)

“Much of the difficulty of developing viable implementation methods is that the potential implementation problems are not yet well known.  Until recently, the Department had not focused its limited resources on implementing human health criteria.  Now that it has begun to do so, widespread implementation problems associated with even the existing human health criteria, such as arsenic, have developed.  As the new criteria are implemented, additional problems are almost certain to develop, but until the problems are identified and understood, it likely will not be possible to develop an appropriate implementation solution.  Moreover, the appropriate solution is likely to be specific to a particular pollutant—such as an Oregon-specific criterion or a multi-discharger variance, rather than a generic implementation rule.  To allow more time to identify and resolve these problems, while allowing the adoption of revised human health criteria to go forward, OWQSG proposes that the proposed numeric criteria be adopted but with a delayed effective date for those criteria that are more stringent than the currently effective criteria.  If that delayed effective date is March 1, 2013, approximately two years from now, there would be sufficient time for the Department to determine the potential scope of likely implementation problems and to develop an appropriate solution for the most important or widespread problems.
(1) Amendments to this rule OAR 340-041-0033 and associated revisions to Tables 20, 33A, 33B or 40 become effective upon approval by the Environmental Protection Agency, except that any numeric criterion in Table 40 that is more stringent than a corresponding criterion that was in effect immediately
prior to the adoption of Table 40 shall not become effective until March 1, 2013 or upon approval by the Environmental Protection Agency, whichever is later.” (0079 – Oregon Water Quality Standards Group)

DEQ Response:  DEQ disagrees with the commenters that the revised rules should be delayed. While the proposed rule will become effective upon adoption by the commission and approval by EPA, subsequent actions and requirements associated with the rule revisions will be realized on their current schedules. For example, DEQ will assess whether data and information indicate new or different limits are needed in NPDES permits upon their renewal. As described in responses to other comments regarding the implementation of permitting tools, DEQ is committed to timely implementation of the permitting tools and working with interested parties on their implementation.

No changes were made to the proposed rules in response to these comments.


D. [bookmark: _Toc293991622]DEQ should “prioritize work”

One commenter suggested that DEQ prioritize its work related to implementing this rule.

“This rulemaking covers such a large number and wide type of pollutants and will likely result in a workload the agency will be unable to absorb. Since, in many cases, these pollutants effectively constitute background levels with no remedy or means of reduction, and that the health implication of these pollutants varies widely, AOI suggest that the agency devise a system to assess the feasibility of reduction and public health implications for each pollutant and phase in the program based on a rationalized, workable schedule.” (0012 – Associated Oregon Industries)

DEQ Response:  DEQ appreciates the commenter’s suggestion regarding how DEQ might manage its workload to effectively implement the revised rules. DEQ detailed its estimate of the resources that will be required within the department in the Statement of Need and Fiscal and Economic Impact based on its best estimate of the permitting issues that will arise and the resources needed to implement them. DEQ’s proposed rules incorporate a number of revisions designed to increase the DEQ’s efficiency to address implementation issues, such as the revisions to the administrative process to grant variances, and the intake credit and background pollutant allowance rules. DEQ acknowledges the importance of timely implementation these new and revised water quality standards and intends to allocate its resources to meet this objective.  At this time, DEQ does not see the need to devise an alternate system as described by the commenter.

No changes were made to the proposed rules in response to these comments.

E. [bookmark: _Toc293991623]Comments regarding DEQ’s Toxics Reduction Strategy

Some commenters expressed interest in DEQ’s Toxics Reduction Strategy. 

“This rulemaking … underscores the need for DEQ’s agency-wide toxics reduction strategy, and for an even more comprehensive effort that engages other state agencies.”  (0084 – Oregon Environmental Council)

“The Environmental Quality Commission has specifically directed DEQ to develop a comprehensive toxic reduction strategy for the State. The toxic water quality standards are a portion of this overall effort. The Commission should ensure that these efforts are coordinated and focused on the most effective actions to reduce toxics in Oregon. Adoption of the revised toxic water quality standards should not be undertaken until the overall toxic reduction strategy for Oregon is reviewed and approved by EQC and the necessary steps to implement it initiated.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0022 – City of Cottage Grove; 0128 – City of Stayton; 0130 – City of Astoria;0137 – Clean Water Services)

DEQ Response:  DEQ continues to work on the development of a comprehensive toxics reduction strategy.  The agency is currently refining draft strategy recommendations, and anticipates sharing these proposed recommended actions with stakeholders within the next two months.  DEQ intends to ensure the final proposed toxics reduction actions in the strategy are well-coordinated and complementary of existing programs and rules, including the revised Human Health Water Quality Criteria rules.  The final draft strategy will also be presented to the EQC for their consideration and approval. DEQ also recognizes the need to work with other state agencies to implement integrated actions for toxic chemicals and pollutants that are of concern for multiple agencies.  To that end, DEQ will be coordinating with those agencies on the implementation of any final strategy actions focused on such toxics.

No changes were made to the proposed rules in response to these comments.


F. [bookmark: _Toc293991624]General comments regarding implementation

One commenter recommended that DEQ “create an enforceable standard with clear and complete compliance guidelines.  This will prevent (or at least) discourage private industries from taking legal issue against the DEQ for enforcing water quality standards.” (0046 – Shawn Donnille)

One commenter requested that DEQ make water quality standards “as exacting as possible.” (0105 – Mary Holbert)

DEQ Response:  DEQ appreciates the commenter’s suggestions.  As part of the rulemaking effort, DEQ has been working on a number of internal management directives (internal guidance) that will discuss how DEQ will implement the standards.

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991625]8.5  Comments on DEQ’s process

1. [bookmark: _Toc293991626]Request to extend public comment period

DEQ received comments requesting an extension for the public comment period on the proposed rule package.

“These rules are the most far reaching water quality regulation changes proposed in decades. They may well be the most stringent in the nation and can be expected to have great, possibly unforeseen, impacts on this state for years to come. It is imperative that all parties have an ample and full opportunity to review, assess and, comment to the maximum extent possible.
Accordingly, the undersigned organizations respectfully request that the deadline for submittal of comments be extended from February 18, 2011 to a date not sooner than March 18, 2011.”
(0012 - John Ledger, Associated Oregon Industries; Richard Angstrom, Oregon Concrete and Aggregate Producers Association; Ray Wilkeson, Oregon Forest Industries Council; Mark Nelson, Oregon Metals Industries Council; Craig Smith, Northwest Food Processors Association; Katie Fast, Oregon Farm Bureau Federation; Jon Chandler, Oregon Home Builders Association; Terry Witt, Oregonians for Food and Shelter; 0031 – State Senators Ted Ferrioli, Bruce Starr, Frank Morse, Jeff Kruse, Chris Telfer, Doug Whitsett, Jason Atkinson, Brian Boquist, Larry George, Fred Girod, David Nelson, Alan Olsen, Chuck Thomsen and Jackie Winters) 

DEQ Response:  DEQ extended the public comment period in response to these comments.

B. [bookmark: _Toc293991627]Clarification regarding EQC’s authority
Some commenters sought specific clarification regarding the Environmental Quality Commission’s authority to adopt proposed rules.

“What specific Oregon statute, or what specific federal public law, confers authority to the Environmental Quality Commission to adopt the proposed Revised Water Quality Standards and Revised Water Quality Standards Implementation Policies? Please provide specific statutory or public law authority for both the proposed point source and non-point source Standards and Implementation Policies.” (0031 – State Senators Ted Ferrioli, Bruce Starr, Frank Morse, Jeff Kruse, Chris Telfer, Doug Whitsett, Jason Atkinson, Brian Boquist, Larry George, Fred Girod, David Nelson, Alan Olsen, Chuck Thomsen and Jackie Winters)  

DEQ Response:  The following Oregon Revised Statutes are relevant to DEQ’s authority in this matter.  
· 468B.010 Authority of commission over water pollution; construction.
· 468B.020 Prevention of pollution. 
· 468B.035 Implementation of Federal Water Pollution Control Act; rules. 
· 468B.110 Authority to establish and enforce water quality standards by rule or order; limitation on authority; instream water quality standards. 
No changes were made to the proposed rules in response to these comments.

C. [bookmark: _Toc293991628]DEQ has not had a sufficient dialogue with potentially affected entities

Stakeholder group was unbalanced
Some commenters expressed concerns regarding whether the stakeholder advisory group was balanced.

“I do not trust that the DEQ is unbiased in their decision making in that the committee deciding these rules were top heavy with environmental groups and those with tribal interests rather than a cross representation of all Oregonians. I especially think that inclusion of a group that is suing the EPA sitting on this committee (The Northwest Environmental Advocates) and the fact that the DEQ basically works under EPA is a conflict of interest.” (0028 – Judith Kirby)

“If you are interested in what businesses think, why don't you ask the business community for our input. The people who live in eastern Oregon have a much better idea as to what goes on here than someone on the other side of the state. I would like to know if anyone of the 20 people on the committee are actually from this side of the state of Oregon.” (0024 – Farrell Lawson)

DEQ Response:  DEQ seeks to include a broad representation of interests when it forms stakeholder advisory workgroups. In this process, DEQ worked with two stakeholder advisory workgroups over the course of two years in the development of the proposed rules. Beginning in December 2008, DEQ convened a stakeholder advisory rulemaking workgroup to develop innovative NPDES implementation options, provide input on rule language development, and identify issues beyond the scope of the rulemaking. This workgroup was comprised of eight members representing municipal and county governments, industry, and environmental organizations, in addition to representatives from EPA and the Confederated Tribes of the Umatilla Indian Reservation. 

Based on discussions occurring during that year and the interest of the group in discussing pollutant sources that do not receive an NPDES permit, DEQ expanded the workgroup to add five stakeholder advisory members representing nonpoint source interests, including the forestry and agricultural industry, and charged the workgroup with considering potential rule revisions related to nonpoint sources. The Oregon Departments of Agriculture and Forestry also participated in workgroup discussions. 

No changes were made to the proposed rules in response to these comments.

DEQ did not consult the non-NPDES workgroup on rule revisions
One commenter expressed concern about the composition of the rulemaking workgroup.

“…in the slides presentation that was on the rule-making, it identified the rule-making group, and then there was the non-NPDS working group. And I noticed that the non people were not included into the rule-making group. Therefore the industry people set the rules, and by the way, you did have a bunch of environmental groups, and others in there, but the people that would be in this room were not a part of the process of setting the rules, the rules working group. Therefore, I think it's - you're biased against those people who have non-point source pollution issues. And by federal law, there is some limitations about what you can do. I realize state laws differ, and you guys have a little different flexibility than federal laws, and far as non-point source pollution. But I think you really need to have both of those in that process, and I have no idea why you chose not to do that.” (0165 – Charles Boyer, oral testimony at Medford hearing)

DEQ Response: As described in the preceding response, DEQ specifically formed an additional advisory workgroup, the “non-NPDES Workgroup,” that it charged with discussing potential rule revisions related to sources that do not receive an NPDES permit, also known as “nonpoint sources.”  The Rulemaking Work Group or “RWG” was charged with addressing potential NPDES implementation issues associated with implementing the new criteria.  Input from both groups was evaluated as part of this rulemaking. 

No changes were made to the proposed rules in response to these comments.

DEQ should have held hearings in different locations
One commenter requested that DEQ hold hearings in more locations.

“I honestly don't think you've looked at Oregon. I don't think you've looked at much outside the Willamette River, and the Columbia River. And you're certainly not going any place outside of those areas, with the exception of Bend, and Ontario, which is on the Snake River, to hold any public meetings… I've traveled all over this state, talking to people, ranchers and farmers, and sportsmen's groups, and land managers - federal and state managers all over this state, and every one of them has the same concerns about water quality, … and the importance of it. And they spend a lot of time, money, and energy trying to do the best that we can do. But you guys, for some reason, have chosen, in this process, not to even talk to 'em. And I have a problem with that. As a citizen of Oregon, I have a problem with that. I think you need to go do that. (0165 – Charles Boyer, oral testimony at Medford hearing)

Another commenter requested that hearings be held in the evening. (0174 – Jan Nelson, oral testimony at Eugene hearing)

DEQ Response:  DEQ aimed to conduct a thorough and transparent public process involving representatives from a variety of potentially affected entities. As described in the Executive Summary to this document, DEQ held a total of nine public hearings in eight locations around the state. Two hundred seventy-nine people attended, and ninety-seven provided oral testimony. In addition, DEQ received written comments from more than 1,000 individuals. DEQ expects that the input received from these efforts represents a broad variety of perspectives, and concludes that holding additional hearings and/or holding hearings only in the evening would not have been a valuable use of the state’s limited resources.

No changes were made to the proposed rules in response to these comments.

D. [bookmark: _Toc293991629]Appreciate that DEQ involved potentially affected entities
Many commenters noted that DEQ worked closely with an advisory committee including affected industries to ensure that the revised rules are feasible to implement. (0027 – Oregon Environmental Council form letter, 19 commenters; 0080 – Oregon Farm Bureau, public testimony at Portland EQC hearing; 0083 – U.S. Environmental Protection Agency, Region 10; 0084 – Oregon Environmental Council) 

“We appreciate the countless hours that staff from DEQ, EPA, CTUIR, Northwest Environmental Advocates, and many others devoted to this critical rulemaking process. We also appreciate the high level of engagement and commitment from the EQC.” (0071 – Columbia Riverkeeper, et al.)

 “As representatives of Oregon’s principal associations involving wastewater utilities, we appreciate the involvement of our representatives throughout this process.” (0081 – Oregon Association of Clean Water Agencies, et al.) These comments were also supported by other commenters. (0137 – Clean Water Services)

 “We want to thank DEQ for its leadership in working with interested parties through the entire public process. The tribe's staff and council have participated in the workshops and meetings, who brought us to the current rule-making, and benefited from hearing other parties' interests and challenges.” (0126 - Confederated Tribes of Grand Ronde, oral testimony at Portland EQC hearing)
	
Four commenters noted their appreciation for DEQ’s public process, such as holding hearings in multiple locations across the state. (0161 – City of Medford; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0170 – John Steele, oral testimony at Eugene hearing; 0176 – Kathryn Brigham, oral testimony at Coos Bay hearing)

DEQ Response:  DEQ acknowledges the commenters’ statements regarding DEQ’s efforts to include interested and affected parties throughout the process. As noted in the preceding response, based on testimony and written comment received, DEQ expects that the input received represents a broad variety of perspectives.
 
No changes were made to the proposed rules in response to these comments.

E. [bookmark: _Toc293991630]DEQ should consult other information/studies

 “I'm going to suggest, as part of the record, that you review the Smith River study that was done with … DNA studies on various species that are polluting that river, and how it's exceeded, and continues to exceed, the TMDLs set by DEQ. And the only people that are being affected by those DEQ rules and enforcement are the people who live there, who run livestock, and the forestry industry. The fact that the primary polluters in there are avian, and deer, and elk, cougar, coyotes, and certain marine mammals that are coming up into the lower reaches of that, and possibly some of the - during high water events, or certain event, the sewer treatment facilities in Coos Bay... You can't go out and control all those. Believe it or not, folks, deer have been poopin' in the stream for eons, and they're going to continue to do that, and we just have to find a way to deal with it.” (0165 – Charles Boyer, oral testimony at Medford hearing)

DEQ Response: The commenter suggested DEQ look into a study conducted on the Smith River to trace sources of bacteria. The commenter also makes reference to a TMDL developed by DEQ for the Umpqua basin, however, the commenter did not provide specific information regarding the relationship between the commenter’s concern and the proposed rule. Based on the information provided, DEQ concludes that the comment is outside the scope of this rulemaking.

No changes to the proposed rule were made in response to this comment.

[bookmark: _Toc293991631]8.6  Comments regarding Issue Papers

“There is much stated in the Issue Papers that DEQ developed for these proposed rules to which we object. However, the sheer volume of DEQ commentary precludes our response other than on the proposed rule changes themselves.” The commenter referenced elements of DEQ’s issue papers in other comments. (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ acknowledges the commenter’s comments in regards to the supporting documentation contained in the Issue Papers accompanying this rule.  DEQ staff developed the Issue Papers to support this rulemaking and are intended to help the public understand the various policy and technical issues raised, alternatives discussed, and the DEQ recommendations resulting from discussions with the rulemaking workgroups.  

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991632]8.7  Other rule revisions suggested

1. [bookmark: _Toc293991633]Comments regarding how this rulemaking applies to stormwater permits

 “Oregon’s commitment to reducing toxics is compromised by DEQ’s decision to exempt stormwater permits from complying with the new standards. According to EPA, stormwater discharges from cities, industrial areas, and construction sites as one of the leading causes of degraded water quality. Despite the overwhelming evidence on toxic inputs from stormwater, DEQ is not proposing to implement the new toxics standards in its NPDES permits for stormwater discharges. The EQC should: (1) request a briefing on DEQ’s stormwater program and whether the new standards will, in any respect, result in less toxic discharges from the state’s largest NPDES sector; and (2) direct DEQ to account for the new standards and require more stringent stormwater permits.”  (0060 – Oregon Toxics Alliance form letters, 3 commenters; 0071 - Columbia Riverkeeper, et al.; 0131 – Carla and Fred Hervert)

Several other commenters also urged Oregon DEQ to apply water quality toxics standards to stormwater pollution discharge permits. (0044 - Riverkeeper form letter, 153 commenters)

“Despite the complexities of enforcing such a standard, I truly believe that the DEQ should include storm water runoff into the proposed standards.” (0046 – Shawn Donnille)

“Surfrider urges DEQ to apply the revised toxic limits when it issues stormwater pollution discharge permits to municipal and industrial dischargers.  Stormwater is laden with toxic pollutants; the goals of the Clean Water Act (CWA) cannot be achieved without strict compliance with water quality standards. (0049 – Surfrider Foundation)

 “…the Department’s announcement that it will not use the new criteria in stormwater permits, a position with no basis in law, means that the criteria will have little impact on the regulatory mechanisms that control pollution in Oregon.” (0078 – Northwest Environmental Advocates)

 “Unfortunately, the rulemaking also maintains the current lack of oversight of runoff from small cities, except in cases where a TMDL has been completed. We are hopeful that an EPA stormwater rulemaking currently under development will begin to address this problem.
Stormwater permits for Oregon’s largest cities (phase I MS4 permits) were improved this year in ways that we believe will reduce releases of toxic pollutants into Oregon waters. However, the latest permits still do not include numeric effluent limitations as recommended by the EPA in a November 12, 2010 memo.
The Environmental Quality Commission needs to seriously consider how Oregon will manage urban stormwater runoff from municipal sources that are completely unregulated today. Runoff from several cities with populations larger than 20,000 is currently unregulated and should be considered a point source.” (0084 – Oregon Environmental Council)

 “Number four, your commitment to toxic reduction is being compromised by the exemption of stormwater compliance. The DEQ should require briefing from stormwater project that you have, and reexamine whether they really reduce anything. Runoff is the number of one cause of pollution in the rivers.” (0173 – Cat Koehn, oral testimony at Salem hearing)

DEQ Response:  The   rulemaking proposal does not affect DEQ’s rules and requirements related to stormwater permitting.  Municipal stormwater permits are governed by the standard to reduce pollutants to the maximum extent practicable.  DEQ is currently in the process of developing new industrial stormwater general permits. DEQ is proposing that industrial stormwater discharges do not cause or contribute to an exceedance of an instream water quality standards (OAR 340-041). DEQ is also proposing that industrial facilities monitor for benchmark and impairment pollutants and take corrective actions. 

No changes were made in response to these comments. 

Clarify that this does not apply to stormwater permits 
One commenter stated that DEQ should clarify that the discharge permitting requirements do not apply to stormwater. (0012 – Associated Oregon Industries)

DEQ Response:  As noted in the preceding response, the rulemaking proposal does not affect DEQ’s rules and requirements related to stormwater permitting.  

No changes were made to the proposed rules in response to these comments.

B. [bookmark: _Toc293991634]DEQ should undertake additional rulemaking to address point and nonpoint pollution

One commenter attached documents and other memos that had been previously submitted to DEQ and discussed with the stakeholder advisory workgroups as part of the rule development process. These documents included several suggestions regarding potential options for addressing pollution from nonpoint sources and industrial, commercial and residential sources. Some of the options included additional rulemakings to control toxic inputs into sewage collection systems, to adopt baseline controls for nonpoint sources that would apply as Tier 1 anti-degradation protections, and to incorporate into rule DEQ’s existing commitments under a lawsuit settlement to control nonpoint sources. (0078 – Northwest Environmental Advocates)

DEQ Response:  DEQ acknowledges the commenter’s suggestions.  DEQ and the rulemaking advisory committee evaluated the commenter’s suggestions during the course of its work to develop the rules. DEQ decided to not pursue the suggested rule revisions for one or more reasons: they were outside the scope of DEQ’s authority; not appropriate to include in DEQ’s regulations; they required a larger, more complex effort than could be addressed within the rulemaking at this time; or did not otherwise meet the objectives for the rulemaking DEQ established. The discussions of the stakeholder advisory workgroups and DEQ’s analysis of rulemaking options considered are documented in the numerous issue papers DEQ published to accompany the proposed rules in December 2010.  Many of the commenter’s suggested rule revisions are addressed in DEQ’s issue papers regarding pretreatment and anti-degradation, which contain summaries of the committee’s discussion and conclusions regarding the commenter’s suggestions.

C. [bookmark: _Toc293991635]DEQ should include revisions to its rules to address toxic pollutants associated with sedimentation

Some commenters were concerned about toxic pollutants associated with sediment. (0173 – Cat Koehn, oral testimony at Salem hearing)

“Herbicides could be reduced by adopting rules to limit run-off and sediment in Oregon’s streams and rivers.  Contaminated sediment increases the toxic burden in fish; health standards based on fish consumption is, according to the DEQ, a primary focus of this rule.” (0060 – Oregon Toxics Alliance form letters, 3 commenters; 0029 – Frank Svejcar; 0131 – Carla and Fred Hervert)

“I have documented proof that big timber clear cutting directly adds sediment to our streams. So sediment is a huge issue, because bound to that sediment are the many, many pesticides and herbicides they have sprayed throughout the years. Add to that the slash burning that unleashes plumes of toxic smokes.  The Oregon Forest Practices Act rules and ODF have already proven to many concerned citizens that they are not enough to keep our waters clean. This provides the opportunity for DEQ to stand up and take control of the situation, become the designated management agency that fights for our environment, and most importantly, our water.” (0169 – Erin King, oral testimony at Eugene hearing)

“…the real problem is that the pollution, the poison, the herbicides, the pesticides, that's in the mountain streams, we don't have any big factories there discharging it. The poison that's in our streams where we live as forest dwellers is largely from timber industry spraying, which can come up right very close to the creek. There's a very miniscule buffer zone, and aerial spraying occurs, and via runoffs. So what we want you to do is we want you to include sediment in this plan. We want it included, because almost one hundred percent of the pesticides, herbicides that are in the mountain streams ride on sediment. That's how they get in there, via runoff. This program that you've got doesn't address that issue, so for my constituency, people that live in the forest and don't want the water that our kids are playing in having poison in it, we don't the fish that we eat having poison in them. This isn't taking care of us. And so we want you to also care about us forest dwellers, us rural people, and fix your proposal.” (0171 - Day Owen, oral testimony at Eugene hearing)

DEQ Response:  DEQ acknowledges that toxic pollutants can be associated with sedimentation. DEQ evaluated options related to toxic pollutant and sediments and concluded that sediment should continue to be addressed through the existing efforts, and rule revisions should not be pursued at this time. Options considered by DEQ and the stakeholder advisory workgroup are further detailed in the Issue Paper, “Sediment Policy Revisions to Reduce Nonpoint Sources of Toxic Pollutants to Oregon Waters” and is available on DEQ’s website http://www.deq.state.or.us/wq/standards/docs/toxics/humanhealth/rulemaking/SedimentIssuePaper.pdf .

No changes were made to the proposed rules in response to these comments.

[bookmark: _Toc293991636]8.8  Comments on other issues/programs not addressed by rulemaking

Many commenters introduced concepts related to other issues or programs not addressed by the Human Health Water Quality Standards rulemaking.

1. [bookmark: _Toc293991637]Monitoring for toxic and other pollutants

Some commenters stated that more monitoring and assessment are necessary to effectively address the problems of toxic pollutants.

Several commenters suggested that DEQ emulate the testing done by EWEB that features POCIS one-month duration test strips. (0008 - Pitchfork Rebellion, 291 commenters; 0171 – Day Owen)

 “…right now ODA is unable to report that the Agricultural Water Quality Management Program is sufficient to meet water quality standards under the Clean Water Act. Important changes to the program are necessary to be able to do so in the future. Adding robust riparian and water quality monitoring are necessary to enable ODA to strategically focus its resources on areas where water quality is of most concern to human health and aquatic life, and to identify the best opportunities for reducing toxic pollution and meeting water quality standards in the future. Monitoring, assessment and reporting are needed for ODA to show progress in reducing agricultural pollution and trends in water quality over time. The Governor’s Recommended Budget currently has a policy option package that will provide this monitoring, assessment and reporting capacity to ODA, which we strongly support.” (0084 – Oregon Environmental Council)

“If we keep our ‘heads in the sand’ to avoid having to address these issues, if we continue to avoid collecting further data because it likely would confirm the magnitude of the problems, if we continue to misinterpret ‘existing data’ to avoid potential 303d listings, we will fall short for salmon and aquatic health recovery.” (0107 – Ray Kinney)

 “ A lot of the streams that we have in our basin here have not been tested. We don't know what their condition is… So we actually do need some baselines done in this area on streams. I don't think people realize that that has not been done. We don't know the condition, and many of 'em, some of 'em, we don't even know if [they have] fish. We do know there's a problem, though, because we have reduced fishing. Constantly, the season's being shut down. Now there's a reason for that, and that has to do with, really, a lot of it's the - water quality is part of that issue. So not only a baseline. I actually - the Coos estuary is already 303-d limited, so it already has a problem, and we don't know the smaller tributaries that come into that. 
I had the concern on this ruling is who's going to do the monitoring, because as DEQ, they're limited, because of funding and stuff, so who does monitor this? We can make all these rules, and I'm all for making the rules and cleaning up the water, but who's going to monitor the - so that we do that? Because even though there's rules, that doesn't mean anything gets done. And that's the funding issue. (0202 - Jody McCaffree, oral testimony, Coos Bay hearing)

One commenter asked for monthly silt testing. (0008-C – (Lydia) Renee Esposito)

DEQ Response:  DEQ agrees that monitoring data is important for accurately assessing the extent of water quality issues associated with toxic and other pollutants. However, establishing water quality monitoring requirements is outside of the scope of this rulemaking, and therefore, no revisions were made in response to these comments.

No changes were made to the proposed rules in response to these comments.

B. [bookmark: _Toc293991638]Arsenic

Some commenters submitted extensive comments regarding DEQ’s revised water quality standards for arsenic. (0034 – City of Ontario; 0157 – Clinton Shock, oral testimony at Ontario hearing)

“The prior proposed arsenic concentration rules were based on extremely low concentration assumptions, and clearly need to be replaced. They are absolutely in error. But the new proposed rules do not adequately correct the extreme rules proposed for arsenic. The amount of fish consumption was discussed, but the numbers for arsenic that were proposed were ridiculously low, point-seven. The DEQ assumption, the fish rate consumed for the highest ten percent of Oregonians is not well founded. There are not ten percent of Oregonians who consume six ounces or more of Oregon fish per day per person, point-eight. The fish that are consumed do not likely have a bio-concentration factor of fourteen. That is the fish consumed that come from fresh water are not likely to have a bio-concentration factor of fourteen. t is my understanding that the anadromous fish are likely to have much lower bio-concentration figures. References I saw showed numbers as low as one.” (0157 – Clinton Shock, oral testimony at Ontario hearing)

DEQ Response:  DEQ acknowledges the comments received regarding arsenic. DEQ separately proposed revisions to the human health arsenic criteria, which were adopted by the Environmental Quality Commission on April 21, 2011. To the extent that revisions to the arsenic criteria do not address the concerns raised by the commenters, DEQ will work with individual permittees to use appropriate implementation tools and/or pursue site-specific water quality standards revisions.

No changes were made to the proposed rules in response to these comments.

C. [bookmark: _Toc293991639]General concerns about toxic pollutants in the environment/human body

 “The current level of toxins allowed in our rivers & streams is unacceptable.  I have elevated levels of mercury, lead, aluminum, cadmium among other metals in my body.  This has caused me adverse health effects.” (0005 - Sandra Ihrig)

“A few years ago I developed eczema which spread rapidly until my entire body was effected resulting in sleepless nights and fear.  Fortunately the cause was determined.  My body on toxic overload.  The explanation – my drinking water.  It did and does contain pesticides and petrochemicals among other things.  The water source Woahink Lake.  Now I drink only bottled water and use a far infrared sauna to detox as a preventative.  I feel fortunate to have had the cause revealed.  How many people are ill and do not discover the origin.  Your actions will determine the health of our drinking water and hence the health of the people.  Look at the bid picture and think with your heart too.  The quality of the water impacts the quality of life.” (0008-C – Patricia Stutzman)

“Dioxins, furans, metals, PCBs, PAHs, and pesticides, impure water sediments, fish and wildlife. Sediment contamination was highest near urban and industrial areas, with contamination in excess of levels of concern for DDE, PCBs, dioxins, furans and PAHs. Beneficial uses, so how people use the waterways for fishing, shell fishing, wildlife, and water sports are impaired. Many of the toxic contaminants that we find in the Lower Columbia River, and that we're finding in the Willamette River and throughout other parts of the basin here in Oregon are contaminated. So we know that toxic contaminants are moving up the food chain, and they're accumulating in the bodies of animals, humans, and the fish that we eat.
“We also know from these studies that people who eat fish from the Lower Columbia over a long period of time are exposed to health risks from arsenic, PCBs, dioxins, furans, DDT, and its breakdown products. So I just provide this background information to say that this rule-making is not something that's theoretical; it's something that's been decades in the making, It's something that in the year 2011 is the state(?), It's, I think, embarrassing that we haven't come to this point sooner to adopt toxic standards that protect the vast majority of people, including many tribal members who eat fish, and who have for far longer than any of us have been in this state.” (0071 – Columbia Riverkeeper, oral testimony at Portland hearing)

 “I was a member of the Yellow Hawk health commission. And at one of our meetings, we were informed that we have forty tribal members that have cancer. So it was a big concern to me whether it's involving the - it must be the water, but I don't know. But I think that was the only thing I had to add. Oh, one more thing. We do have several wells that had a great number of PCB, I guess, which has passed, but they still are holding up in the wells, water level.” (0153 – Myrna Williams Tovey, oral testimony at Pendleton hearing)

“I was exposed to Agent Orange in 1966. I didn't know I had leukemia until 2006. That's how long it took for me, because I was such a healthy kid when I was eighteen. The male of the species is the most resistant… It's just like with Roundup, let's say, which everybody uses in their yards, and it's, ‘Oh man, that stuff ain't gonna hurt you.’ Oh no, not immediately. But twenty years from now, you'll wind up, wow, where did I get this cancer? Where did I got these polyps growing on my skin? Where did I get, you know, this leukemia? You know, where did I get all these diseases that you wind up with, you know? And no matter how little or how much, it all has effect. Again, because it all flows downstream.” (0172 - Reggie DeSoto, oral testimony at Eugene hearing)

“I remove the fat from my salmon, and I don't eat the skin anymore, which is unfortunate, because I always ate the skin. I love crispy salmon skin; it's hard to beat. But it's no longer an option for me until I see that the fish are coming back to their health, the toxin levels are level.” (0189 - David Liberty, oral testimony at Portland EQC meeting)

 “So why does the Autism Research Institute correlate mercury toxicity to the disease? It is known that humans excrete heavy metals via their hair. Testing shows that babies with autism have only one eighth - one eighth the amount of mercury in their hair as normal babies do, so perhaps their ability to excrete heavy metals is impaired.  Autistic baby's teeth have an average of three hundred percent more mercury than normal babies. So we're talking about a percentage of people who are more severely impacted than the national average, So I, as a parent, am here to support this increased level of scanning and regulation, and testing, because it might help the people with autism, And this is becoming an epidemic. It is growing quickly in the State of Oregon.” (0201 – Arron McNutt, oral testimony at Coos Bay hearing)

“… autism is one out of one hundred and fifty kids, and it is an epidemic. And a lot of that is environmental.” (0202 - Jody McCaffree, oral testimony, Coos Bay hearing)

 “And it's been an ongoing battle with this thing about mercury. Sixes up river, for example - and Pam knows about this. There's been mercury in those streams and a lot of the other streams around here for years, (considered to be background?) When you have (ags?) and smolts, salmon and other fish going into that area, that's a very bad time of their life to have mercury around. So you get a lot of problem with that. But forestry people know about it, Pam knows about it, that being there, but they're not doing anything about it, because it's too expensive to go through and clean those streams out. So the problem is that there's mercury there, present, naturally, if you want to call it that way. We have mercury present in our environment. The light bulbs we're using nowadays have mercury in them. One of 'em blows up on you, as it did, and I took it over to DEQ, and it's not our problem, okay? One of those bulbs blows up, that little white cloud coming out of that bulb is mercury, okay? Now it's a lot of in the environment. People who have dental things have mercury in it. People who have rings on have mercury in it. Mercury's a very, very stable element, but it's very toxic at low quantities.” (0203 – Tom Forgatsch, Coos County Soil and Water Conservation District, oral testimony at Coos Bay hearing)

DEQ Response:  DEQ is also concerned about toxic pollutants in the environment that may also lead to human health effects. This rulemaking is one step toward limiting the amount of toxic pollutants in Oregon’s waters.

No changes were made to the proposed rules in response to these comments.

D. [bookmark: _Toc293991640]Comments regarding toxics reduction efforts

Many commenters representing municipalities, farmers, ranchers, foresters, and miners described specific activities they are doing to reduce toxic pollutants. (0010 – Robert Freres, Jr.; 0015 – Don Ellsworth; 0018 – James E. Bellknap;  0021 – City of Hermiston; 0022 – City of Cottage Grove; 0032 – Mark and Karen Kalsch; 0034 – City of Ontario; 0047 – Rick Stonex; 0048 – Lon and Sheri Wadekamper; 0052 – City of Port Orford; 0053 – Bob and Bonnie Shumaker; 0054 – Harold T. Nygren; 0055 – Barbara Eigner; 0077 – Jerry W. Marguth; 0081 – ACWA; 0098 – Susan Waterman; 0099 – Brenda Kirsch; 0111 – Edith Schlossstein; 0112 – Metropolitan Wastewater Management Commission; 0113 – City of Portland; 0115 – Mark Milne, City of Pendleton, oral testimony at Pendleton hearing; 0116 – Lynn Shumway, oral testimony at Ontario hearing; 0119 – Doug Krahmer; 0125 – Howard Conner; 0127 – Dale Buck; 0128 – City of Stayton; 0130 – City of Astoria; 0135 – Baker County Natural Resources Advisory Committee; 0137 – Clean Water Services; 0139 – Kent Tresidder; 0147 – Joan Frick; 0149 – Water Environment Services; 0158 – City of Prineville; 0159 – Tracy Liskey, oral testimony at Portland EQC hearing; 0167 – Dan Hanthorn, City of Corvallis, public testimony at Eugene hearing; 0168 – Michelle Cahill, City of Eugene, public testimony at Eugene hearing; 0179 – Oak Lodge Sanitary District; 0184 – City of Salem; 0185 – Liz VanLeeuwen; 0191 – City of Gresham; 0195 – John P. Hassinger; 0196 – John Platt, oral testimony at Portland hearing; 0199 – Dave Messerle)

DEQ Response:  DEQ acknowledges and supports the many actions that municipalities, farmers, ranchers, foresters, miners and others initiate and conduct to effectively reduce toxic pollutants. 

No changes were made to the proposed rules in response to these comments.

E. [bookmark: _Toc293991641]Comments regarding fee increases

A few commenters expressed concern with DEQ fee increases. (0020 – Kelly Brown; 0065 – Donna Hubbard; 0067 – Brad Johnson, Umpqua Basin Water Association)

DEQ Response:  These comments were forwarded to Chris Clipper, DEQ’s rulemaking coordinator for the permit fee rulemaking.

No changes were made to the proposed rules in response to these comments.

F. [bookmark: _Toc293991642] Comments regarding specific Total Maximum Daily Loads (TMDLs) and other watershed concerns

Comment regarding the Umatilla River TMDL
One commenter expressed concern about how DEQ is managing the TMDL in the Umatilla River. (0048 – Lon and Sheri Wadekamper)

Another commenter expressed concern about the mid-Snake TMDL:

“Oregon continues to allow Idaho to discharge elevated mercury into the headwaters of Jordan Creek. … the mercury continues to contaminate Jordan Creek, Antelope Reservoir, Towhee River, Towhee Reservoir, the Snake River, and its reservoirs. Methyl mercury builds up in the fish and these water bodies, and limits fish consumption. Oh, DEQ's remedy for this is "Don't eat the fish."  We sought remediation of this mercury contamination through the mid-Snake TMDL, but mercury was taken off the table by Oregon DEQ and Idaho DEQ for reasons that I do not understand to this day. Oregon and Idaho commissioned a study to remediate the contamination coming to Jordan Creek, and received the recommendations in 1995, but have delayed taking action.” (0157 – Clinton Shock, oral testimony at Ontario hearing)

Two commenters requested that DEQ develop a Mid Coast TMDL to deal with toxics. (0107 – Ray Kinney; 0169 – Erin King, oral testimony at Eugene hearing)

One commenter mentioned that TMDL implementation in the Klamath Basin would help restore fisheries and salmon:

“We're people of the lakes. Yahooskin means "people of the lake," or "people of the lake and marshes," and that's who we are. And even in this compromised situation we're in the Klamath Basin, we're working hard to restore our fisheries and our salmon. And I believe implementation of the TMDLs in that process is going to be important to us in our area.” (0181 – Klamath Tribes, oral testimony at Portland hearing)

DEQ received a list of literature from one commenter related to a conservation effect assessment project in the Calapooia watershed. (0180 – Steve Griffith, USDA Agricultural Research Service)

DEQ Response:  DEQ’s management of individual TMDLs is outside the scope of this rulemaking. DEQ also appreciates the efforts of one commenter to provide information regarding the Calapooia watershed. 

No changes were made to the proposed rules in response to this comment.

G. [bookmark: _Toc293991643]Comment regarding climate change

DEQ received one comment suggesting that all resources should focus on global climate change.

“It appears from your summation of the issue - and your input - that the only yardstick for measuring the impacts of this proposed rule is economic. Surely you’re aware that the economics of a situation are – or should be – much less important than the impacts that having such a “stringent” rule would have on our environment. Since global climate change is by far the most pressing issue we as humans have ever faced in our relatively short history on this planet, every issue simply has to be framed in the context of its effects on global climate change.  We cannot keep on the same path that has led to the potentially life-threatening situation we find ourselves in today. We must rally all of the forces we have to address global climate change and we must do it now. Until we are able to do that, the only issue on our radar has to be this world-wide threat to continued life on this planet.” (0061 – Mike Higgins)

DEQ received one other comment noting that climate change was real. (0172 - Reggie DeSoto, oral testimony at Eugene hearing)

DEQ Response:  DEQ appreciates the commenter’s perspective on the importance of global climate change. DEQ agrees global climate change is an important issue and has several programs focused on addressing climate change within the state of Oregon. The efforts related to climate change does not remove the need for Oregon to carry out its responsibilities under the Clean Water Act and to address the impact of toxic pollutants in Oregon’s waterbodies. As such, DEQ will not forego this rulemaking in favor of additional efforts to address climate change. 

No changes were made to the proposed rules in response to these comments.

H. [bookmark: _Toc293991644]Comments regarding the turbidity rulemaking and the general 700-PM suction dredge mining permit

DEQ received a few comments related to DEQ’s 700-PM permit for suction dredge mining.

“The so called (Turbidity) standards have no science at all - if a person looked at a river as it is raining and the water is brown one would say someone must be dredging up stream, just look at all of this Turbidity. The water is brown for days and it is from bank to bank).  As for being a pollutant, well, the contents of the rivers and streams have been put in place by these water ways and nature, these water ways move these gravel, sand, and sediment around every year on heavy runoff periods. To have a NPDES permit is about the most ridicules idea.   A polluted discharge by a dredger - how dumb - if anything, pollutants are being taken out of the water, mercury, lead.” (0144 – Louis Frick)

“We, the Oregon practitioners of in-stream recreational small scale mining, offer our assistance and stand ready to participate in any discovery program that uses respected scientific protocols and controls to determine the exact nature of environmental impact in-stream activities might have on fish and water quality, whereas no such data exists to date.  Then, we will be happy to work on mitigating whatever, if any, problems are identified.  ODEQ and the citizens of the State of Oregon will be better served if we all work together, in a partnership, towards a common goal.  Discrimination, exclusion and abusive restrictions acted out towards one group of citizens, based on speculation and outside pressure, is unethical and constitutes an infringement of the Civil Rights of those citizens so afflicted and acted upon, when caused by the very agencies ordained to protect those very rights.” (0125 – Howard Conner; 0147 – Joan Frick)  

“I want to continue to reduce water pollution in Oregon waters to the “maximum extent practicable” as provided in the Clean Water Act. Any regulation implemented that infringes on Placer Water Quality Management Area Plans and Rules should be based on best available Placer mining science.  There are many studies that demonstrate the effects of Placer mining affecting water quality that demonstrate they are reasonable and practicable to modern Placer mining practices using Best Management Practices.” (0123 – Tom Quintal)

“And you also need to improve your turbidity standard, because it's virtually incomprehensible. I have a masters degree in education, and I couldn't explain it to you if you gave me fifty bucks.” (0173 – Cat Koehn, oral testimony at Salem hearing)

DEQ Response:  The water quality standard for turbidity is currently undergoing review in a separate process than the toxics rulemaking.  The 700-PM NPDES permit for suction dredge mining is outside the scope of this rulemaking. 

No changes were made to the proposed rules in response to these comments.

I. [bookmark: _Toc293991645]Comments Regarding House Bill 2121

“The DEQ Administrator also mentioned "we are working with the legislature" to transfer NPDES regulation and authority from DEQ to ODA.  The bill he was referring to is HB 2121, originating with ODA.  DEQ has failed to notify the public making comments on NPDES permits (including myself) that the intended fate of NPDES regulation will be handed over to ODA.   It is clear from reading HB2121 that all water quality control regulation authority can be transferred from DEQ/EQC to ODA.   Also intended for regulatory diversion is water and pollution emanating from Confined Animal Feeding Operations, dairies, feedlots and chicken farms.  It is completely unacceptable for the DEQ to be soliciting rulemaking comments while not disclosing its own agency activity intending rulemaking transfer to ODA.” (0150 – John Sundquist)

DEQ Response:  Comments regarding House Bill 2121 are outside the scope of this rulemaking. 

J. [bookmark: _Toc293991646]Comments Regarding Pesticide General Permit

DEQ received one comment regarding the proposed 2300A pesticide general permit (0142 – Jan Wroncy).

DEQ Response:  Comments regarding the pesticide general permit are outside the scope of this rulemaking. 

K. [bookmark: _Toc293991647]Comment regarding effectiveness of Area Plans and Need for Additional ODA Funding

“There are many agricultural chemicals on the toxics list, herbicides and pesticides, and the cooperation from DOA relies on the use of “Area Plans”. These plans don’t seem to have any teeth. Couple that with the fact DOA can’t find the money to track herbicides and pesticides and it becomes apparent that the only partner in this program is the NPDES permit holder. A fee per pound of pesticide sold so DOA can afford to track pesticides would be a good start toward making DOA a full partner.” (0115 –City of Pendleton)

DEQ Response:  The authority and structure for Agricultural Water Quality Management Plans and Rules overseen by ODA were established by the Oregon legislature and by rules promulgated by ODA, which has authority to manage water quality and regulate activities on agricultural lands.  As a result this comment is outside the scope of this rulemaking.

L. [bookmark: _Toc293991648]Comment Regarding House Bill 872

DEQ received one comment in opposition to House Bill 872.

DEQ Response:  House Bill 872 is a legislative matter that is outside the scope of this rulemaking. 

M. [bookmark: _Toc293991649]DEQ should ban pollutants that would be immeasurable under the new criteria

“Another viable option for DEQ to consider would be to propose an outright ban on some of the compounds that, under the new consumption rate, will be set at such low levels as to be immeasurable. or nearly so. When allowable quantities in water approach zero, it makes sense to consider regulations that remove the threat completely.”  (0148 – Chris Gannon, Crooked River Watershed Council, oral testimony at Bend hearing)

“Things like phthalates need to be banned at the state level, not through an NPDES permit.” (0115 – Mark Milne, City of Pendleton, oral testimony at Pendleton hearing)

DEQ Response:  DEQ acknowledges that one approach to reducing toxics is to ban certain pollutants. However, banning compounds is outside of the scope of this rulemaking and is not within DEQ’s authority, and therefore, no revisions were made in response to these comments.

N. [bookmark: _Toc293991650]Concern regarding mercury releases at Dorena Dam

One commenter expressed concern regarding the 401 certification at the Dorena Dam and how it was allowing releases of mercury downstream. (0170 – John Steele, oral testimony at Eugene hearing)

DEQ Response:  DEQ’s handing of individual 401 certifications is outside the scope of this rulemaking.  No revisions were made in response to these comments.

O. [bookmark: _Toc293991651]Comment about general sedimentation problems

One commenter expressed concern about how DEQ addresses sedimentation problems overall and in specific areas, such as the Willamette Basin, the Tualatin Basin, and the McKenzie River. (0173 – Catherine Koehn, oral testimony at Eugene hearing)

DEQ Response:  DEQ’s handing of sedimentation issues is outside the scope of this rulemaking.  No revisions were made in response to these comments.

P. [bookmark: _Toc293991652]Comment about the Three Basin Rule

One commenter requested that protections for river covered by the Three Basin Rule be strengthened. (0173 – Catherine Koehn, oral testimony at Eugene hearing)

DEQ Response:  The Three Basin Rule is outside the scope of this rulemaking.  No revisions were made in response to these comments.
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