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Start Rulemaking Proposal (SRP)
Date: August 10-11, 2009
Contact Person/phone: Andrea Curtis (503)-229-6866, Uri Papish (503) 229-6480
Rulemaking Title: Adopt fees and expand greenhouse gas reporting requirements

Rulemaking Proposal
	Rule Number and Title
	Amend OARs:  340-210-0100: Registration (Stationary Source Notification Requirements)
340-215-0020: Definitions (Greenhouse Gas Reporting Requirements)
340-215-0030: Applicability (Greenhouse Gas Reporting Requirements)
340-215-0040: Greenhouse Gas Registration and Reporting Requirements
340-216-0020: Air Contaminant Discharge Permit Fees
340-220-0050: Title V Operating Permit Fees

Add new OARs to Chapter 340 Division 215

	Objective of rulemaking









Changes Proposed 


	The purpose of Oregon’s greenhouse gas reporting rules is for DEQ to collect and analyze greenhouse gas emissions data in Oregon and evaluate progress toward meeting emissions reduction goals. The objectives of this rulemaking are to provide DEQ with more comprehensive emissions data, generate fee revenue to cover program costs, and align Oregon’s reporting program with regional and federal initiatives. The Environmental Quality Commission adopted rules in 2008 that require certain industrial sources, in-state power generators, landfills and wastewater treatment plants to annually report greenhouse gas emissions. The commission recently received legislative authority through Senate Bill (SB) 103 (2009) to create reporting fees, and through SB 38 (2009) to require reporting from power importers and fuel distributors; however, the commission still lacks authority to create reporting fees for the two emission categories added by SB 38. 

DEQ would propose the changes described below in two phases: It would propose the first year’s fees through temporary rulemaking and later propose all changes through regular rulemaking.
1. Requirements for power importers and fuel distributors to report greenhouse gas emissions. 
2. Requirements for businesses subject to the reporting rules to obtain a permit or register.
3. Requirements for businesses subject to the reporting rules to pay annual fees. DEQ would base the fees on anticipated costs of the program and recommends a tiered fee schedule by quantity of source emissions. We do not yet have actual emissions information and would charge the first year’s fees based on estimated emissions from fuel use. We would have an appeal process to resolve cases where estimates were greater than a source’s actual emissions. The following tables show two tiered-fee options, tentative numbers of sources, the revenue generated, and anticipated costs of the program. 

	Option 1: Base fee schedule on three emission tiers

	Emissions (annual tons)
	Annual Fees*
	Estimated no. of sources

	
	
	2009
	2010*

	2,500-10,000
	$500 
	72
	111

	10,000-25,000
	$1,500 
	27
	40

	25,000 and above
	$4,000 
	34
	52

	





	
	
	

	Option 2: Base fee schedule on four emission tiers

	Emissions (annual tons)
	Annual Fees*
	Estimated no. of sources

	
	
	2009
	2010*

	2,500-5,000
	$500 
	49
	63

	5,000-50,000
	$1,500 
	62
	109

	50,000-500,000
	$3,500 
	16
	25

	500,000 and above
	$7,500 
	6
	6

	
	
	
	

	
	
	2009
	2010

	Total numbers of sources
	133
	203*

	Revenue generated from Option 1 
	 $212,500 
	 $323,500 

	Revenue generated from Option 2 
	 $194,000 
	 $296,000 

	Revenue need to fund the program 
	 $218,946 
	 $304,205 


* If the Legislature authorizes the commission to create reporting fees for power importers and fuel distributors in 2010, the number of affected sources in 2010 could increase and annual fees in 2010 could decrease. Meanwhile, if we defer reporting for landfills and wastewater treatment facilities (approximately 70 sources) beyond 2010, the estimated numbers of sources in 2010 would drop by about 70. 

4. Alignment of Oregon’s reporting rules with the Western Climate Initiative model rules.
5. Alignment of Oregon’s reporting rules with federal rules, if federal rules are finalized.

	Need for this Rulemaking
	What is the need for the proposed rules or amendments? Address each of the following that applies: 
· Do the rule changes address a known environmental problem or a problem we speculate will occur? If the latter, how likely or serious is the problem? What are the consequences of not addressing it?
Global warming poses a serious threat to Oregon’s economy, environment and public health. The Intergovernmental Panel on Climate Change Fourth Assessment Report (2007) states with very high confidence that the globally averaged net effect of human activities has led to global warming, which has led to increases in global average air and oceanic temperatures, widespread melting of snow and ice and rising global average sea level. These changes could have significant impacts on Oregon’s citizens, farms and businesses. Greenhouse gas reporting is key for Oregon to track and evaluate its emissions, pursue local policies and actions to reduce emissions and inform and shape national policies in ways that benefit Oregon residents and businesses. 
· DEQ needs reporting from power importers and fuel distributors to have accurate, comprehensive emissions information because these categories account for two thirds of total emissions for the state. 
· DEQ needs registration and permit requirements and reporting fees to fund the program and fill two legislatively approved staff positions. Staff would conduct rulemaking, establish reporting protocols, provide technical assistance to reporters, audit reports to ensure compliance and issue information about the program to the public. 
· DEQ needs to align its rules with the Western Climate Initiative (WCI) model rules so that Oregon’s reporting program is consistent with initiative partners. 
· DEQ may need to align its rules with federal greenhouse gas reporting rules; EPA plans to finalize federal rules in November 2009.
· Will the changes make it easier for the regulated community to do business? Have we consulted w/affected groups to confirm this? 
Yes and no. While this proposal would create reporting requirements and require the regulated community to pay annual fees, the new resources would enable DEQ to provide technical assistance to help businesses comply with the requirements. With or without the proposed rules, many businesses are subject to the existing reporting rules. DEQ would work with an advisory committee to evaluate the impacts of this proposal on the regulated community. 

	
	· Will the changes make it easier for DEQ to do business? What resource savings will be achieved?
Yes. The changes would make it easier for DEQ to do business by funding staff positions necessary to perform program work. Fees are the only means of program funding. While DEQ shifted resources from other Air Quality programs to develop the initial reporting rules, the shift is temporary because it delays other important work.

	
	· Will the changes further one or more of our strategic directions?
 Yes. An effective greenhouse gas reporting program furthers DEQ’s strategic directions to promote sustainability, improve Oregon’s air and water and deliver outstanding public service.
· Do the rules achieve or maintain consistency with federal requirements or delegation of federal programs? If so, explain why that is necessary or important.
There are no federal requirements for Oregon’s greenhouse gas reporting program.

	
	· Is there another compelling reason? 
In 2007, Governor Kulongoski sent a letter to the commission requesting it consider adopting greenhouse gas reporting rules. This proposal is a continuation of the reporting rules adopted by the commission in 2008. 
· Can the need be met through policy, guidance, or another alternative to rulemaking? If not, briefly explain.
No. State law requires the commission to establish the proposed requirements and fees by rule.

	Relevant History
	The following actions laid the groundwork for this proposal:
    In 2007:
· Oregon helped form the WCI, which is a partnership of seven western states and four Canadian providences. The WCI commits partners to develop a regional target for reducing greenhouse gases and participate in a multi-state reporting and verification system (The Climate Registry).
· Oregon became an inaugural member of The Climate Registry, which as a multi-state registry will enable tracking, management and crediting for entities that reduce greenhouse gas emissions. The registry includes forty U.S. states, three tribal nations, nine Canadian provinces and six Mexican states.
· The Oregon Legislature adopted House Bill 3543 to create a global warming commission, a Climate Change Research Institute and establish state greenhouse gas reduction goals (ORS 468A.200 through ORS 468A.260).
· Governor Kulongoski asked the commission to consider adopting greenhouse gas mandatory reporting rules.
   In 2008, the commission adopted initial greenhouse gas reporting rules.
   In 2009:
· The Oregon Legislature adopted SB 38, which authorized the commission to require power importers and fuel distributors to register and report greenhouse gas emissions.
· The Oregon Legislature adopted SB 103, which authorized the commission to establish registration alternatives to permitting, including fees for some reporters. 
· While we currently lack authority to charge fees to power importers and fuel distributors, SB 38 asked DEQ to evaluate and report back to the legislature on the funding mechanism for developing and implementing the greenhouse gas reporting program, including whether to establish fees for these two emission categories. 

	Deadlines
	DEQ needs the commission to adopt the first year of fees by December 2009 so that it can collect revenue and staff the program in time to help sources and process reports that are due to DEQ in early 2010. In addition, DEQ must begin implementing other directives from the 2009 Legislature. DEQ needs to propose the fees through temporary rulemaking because the legislation that authorized the fees only recently passed. DEQ would propose a regular rulemaking for adoption in June 2010 for the other proposed changes (see attached timeline).

	Technical or Environmental Issues
	DEQ is developing a web-based greenhouse gas reporting database that must be compatible with The Climate Registry and data exchange network.

	Cross Media Issues
	Landfills and wastewater treatment plants are subject to reporting requirements and would become subject to new fees.

	Policy or Political Issues

	· This proposal would create new fees during tough economic times. 
· The fees could have a significant adverse impact on small businesses, which will be evaluated by the advisory committee.
· The sources that hold Title V permits may be subject to other fee increases in the Title V program.
· DEQ does not typically adopt new fees through temporary rulemaking. We would form an advisory committee to work through issues and provide recommendations to DEQ about the rules. In addition, we would hold a public forum to accept public comment.
· The commission is currently authorized to charge fees to sources subject to the existing reporting rules. SB 38 directed DEQ to evaluate options for spreading the fee burden over more sources by adding fees to power importers and fuel distributors. DEQ may to request legislation during the 2010 session that would authorize the commission to charge fees to the additional reporters.
· EPA plans to finalize greenhouse gas reporting rules in November 2009 and may not delegate the federal program to states. Although sources may object to Oregon’s reporting requirements and fees if EPA’s rule were adopted, DEQ needs the state program to obtain and evaluate comprehensive emissions data; EPA’s emissions threshold for reporting is much higher than Oregon’s and may lack adequate oversight. If the federal rules were adopted, DEQ would coordinate its rules with federal rules to streamline reporting for businesses.
· The WCI plans to finalize model rules based on reviews and recommendations from WCI partners and the outcome of EPA’s proposed rules.

	Impacts to MSD and/or OCE

	MSD is currently working on a greenhouse gas reporting database using federal dollars. The work will be completed using contract dollars included in the greenhouse gas reporting fees.
OCE issues were addressed during the previous rulemaking for greenhouse gas reporting. This rulemaking proposal would increase the number of sources subject to the rules. DEQ would enforce the registration, reporting, permitting and fee requirements the same way it enforces these requirements in other AQ programs. 

	Implementation Issues
	Will we be able to implement the rules? Can we effectively enforce the rules? If not, have we considered another approach to compliance? If the rules will not be accompanied by new resources, what other work will not get done? Are we prepared to drop that work?
Yes, the proposed fees would provide additional resources to implement the reporting rules. Applicable requirements would be rolled into permits and enforced through the permitting program.

	
	Have we communicated internally and externally with stakeholders? Is there an internal and external communication strategy to ensure that both DEQ staff and the regulated community are prepared for the effects of the rules? Is this strategy for both rulemaking and rule implementation?
DEQ formed an internal greenhouse gas reporting workgroup to prepare staff for the proposed changes. 
There was extensive stakeholder discussion about the reporting fees and expansion of reporting during the legislative adoption of SB 103 and SB 38. DEQ would involve stakeholders during rule development to prepare sources for the effects of the rules and rule implementation. We would form an advisory committee to discuss issues and make recommendations on the proposal. In August 2009, we would send letters to Title V sources, along with their regular Title V invoices, to explain the proposal and advisory process. We would also send letters to sources holding Air Contaminant Discharge Permits and other businesses that may be affected. DEQ would hold a public forum during the advisory process for the temporary rulemaking, and provide for public comment during the required public notice and comment process for the regular rulemaking.

	5 year Review

	DEQ would need to review the proposed rules within five years of adoption per ORS 183.405. It would evaluate whether the reporting requirements provide for DEQ to track progress toward emission reduction goals and whether the reporting rules and fees need revisions to be consistent with future policies.

	Stakeholders

	Stakeholders include various industry sectors, utilities, environmental groups and local government. About 70 power importers and 30 fuel distributors would be affected by the reporting requirements. All reporters would be subject to the proposed fees. DEQ worked with Lane Regional Air Protection Agency, the Oregon Department of Energy, and the Public Utility Commission and consulted an advisory committee to develop the existing reporting rules, and would work with these groups on this proposal. In addition, DEQ consulted power importer and fuel distributor representatives to develop the legislation that authorized the new reporting requirements.

	Effects on Small Business, Individuals
	Do the rules affect individuals, small businesses or small communities? If so, what alternatives have been or will be explored to minimize costs, including different requirements for these entities? Have we evaluated the cumulative effect of DEQ requirements and considered existing requirements that could be repealed or modified as these new requirements are adopted? 
The rules would affect small businesses and landfills and wastewater treatment facilities operated by small communities. We recommend spreading the cost of the program over all reporters to keep fees as low as possible. DEQ would request additional recommendations from the advisory committee on how to minimize costs. DEQ would explore options to reduce the reporting and financial burdens for small power importers, where emissions data for multiple sources may be available from a single, larger entity (e.g. several small electric utilities have no power generation, and receive all of their power from the Bonneville Power Administration).
Sources affected by this proposal that hold ACDP (100) or Title V permits (54) are subject to other permit fees in those programs. While we would issue a supplemental invoice in 2009 for the fees in this rulemaking proposal, we would coordinate billing so that sources subject to these programs receive only one invoice in future years.

	Rulemaking Process

	Rulemaking Team 
	

	Rulemaking Team 
	Member Name
	Time estimate
	Duration

	Sponsoring DA
	Andy Ginsburg, Air Quality Division Administrator
	
	11 months

	Lead Manager
	Uri Papish (project lead); Jeffrey Stocum (technical lead)
	
	11 months

	Rulemaking Project Lead
	Andrea Curtis (project lead); Brandy Albertson (technical lead)
	
	11 months

	Regional Manager
	
	
	

	Regional staff
	
	
	

	Other programs/divisions
	
	
	

	Other agencies
	Merlyn Hough, Lane Regional Air Protection Agency; Paul Logan, Oregon Dept. of Justice
	
	

	Advisory Process
	DEQ would form an advisory committee to discuss issues and make recommendations on the proposed rules and bill language. DEQ would recruit participants from the committee formed in 2008 for the existing rules and add representation for power importers, fuel distributors and the public. DEQ would balance advisory committee recommendations with objectives of legislative directives, the Western Climate Initiative and other factors. 

	Public Involvement
	In August 2009, DEQ would notify interested parties and affected businesses about this proposal and upcoming advisory committee meetings. The draft rules would be available for comment during the public forum for the temporary rulemaking. DEQ would post notice of committee meetings and other relevant information on its website. It would also involve the public through the required public notice and comment process for the regular rulemaking.

	EQC Involvement
	AQ would keep the commission informed through the director’s dialogue commission meetings. DEQ kept the commission informed of the 2009 legislation that authorized the proposed changes; and described its intent to propose these changes during the previous greenhouse gas rulemaking.

	Rulemaking Target Dates
	

	
	 Milestone
	Target Dates

	
	Advisory Process (e.g., committees; workgroups)
	Monthly advisory committee meetings from September 2009 through January 2010

	
	EQC adoption of temporary rules
	December 2009

	
	Publication in SOS Bulletin
	April 2010

	
	EQC adoption of regular rules
	June 2010
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