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	Why this is Important

	Composting facilities provide numerous environmental and waste reduction benefits. However, if not conducted in the proper manner or at a proper location, composting has the potential to cause environmental problems including surface water and groundwater contamination. The proposed rules will provide more streamlined, risk-based permitting and greater environmental benefits, ensuring protection of public health and the environment while allowing Oregon’s composting industry to grow. The rules focus DEQ resources on sites with the greatest risk to human health or the environment.


	DEQ Recommendation 
	The Department of Environmental Quality recommends that the Environmental Quality Commission amend the existing rules to regulate composting facilities as presented in Attachment A.  


	Background and Need for Rulemaking

	Composting facilities are operations that process various organic feedstocks into a finished product called compost. The most commonly used feedstocks for composting are yard debris, wood waste, manure and food waste. Under Oregon’s  solid waste laws and rules, these feedstocks are  solid waste and composting facilities that process these wastes are  disposal sites. DEQ is responsible for regulating disposal sites, including composting facilities, to ensure protection of human health and the environment.

DEQ first began regulating composting facilities under rules designed for the regulation of solid waste landfills. It became clear that those rules were not appropriate for regulation of composting facilities. In July 1997, the commission adopted the existing rules for regulation of composting facilities.  The existing rules were drafted in response to citizen concerns about odor and water quality problems, and to composting industry concerns that application of the landfill rules would discourage composting.
 
The existing rules include a complex scheme of three different types of solid waste permits with exemptions from permitting for smaller facilities, institutional composters and some agricultural composters. The permit types and exemptions are based on the types, amounts and sources of feedstocks used by the composting operation. Stakeholders have stated that the existing rules are unclear and overly restrictive and do not create a level playing field for all composters. The rules also need updating to address unresolved stormwater permit and groundwater protection issues, and to require human pathogen reduction. In response, DEQ and stakeholders decided to revise the 1997 rules.

DEQ initially proposed amendments to the composting facility rules in January 2008. Public comments on the proposed amendments revealed a number of unresolved and contentious issues, primarily centered on the agricultural and other permit exemptions and groundwater protection requirements. The solid waste program conducted extensive discussions internally and with interested persons to resolve those issues. These proposed rules address those concerns, in a structure dramatically different from the existing rules.


	Effect of Rule 

	These proposed rules resolve problems with the existing rules by creating a new and integrated approach to composting facility rulemaking. This approach provides for: (1) environmental performance standards that must be met by all composting facilities; (2) an initial, site-specific environmental risk assessment for each facility; (3) a simplified registration permit for low risk facilities; (4) a flexible, site-specific plan approval and permit process for facilities that present more environmental risk; and (5) specific rules and a process for evaluating and addressing potential groundwater contamination.

Specifically:

· The proposed rules create clear environmental performance standards that all composting facilities, regardless of size, location or types of feedstocks, must meet. Composting facilities will be allowed to decide for themselves how they will meet those standards. Composting operators will select and implement measures that will meet environmental performance goals, subject to DEQ review and approval. 

· Under the previous proposal, all composting facilities would have been required to conduct all operations on impermeable surfaces, unless DEQ granted a variance. Many composters, especially smaller operators, believed that requirement was unnecessary and could be financially burdensome. The proposed rules address this issue by providing an initial environmental risk screening of all new and existing composting facilities. DEQ will evaluate all facilities for risks to surface water and groundwater, and for the potential to create offsite odor problems. The screening process will be based on facility size and operational characteristics, and on site-specific physical characteristics such as the amount of rainfall, distance to surface water, depth to groundwater, distance to residences and other factors. 

· The proposed rules create a two-tiered permitting structure to align with the risk screening described above. This two-tiered system will make the composting program more efficient and focused because the level of DEQ involvement will be proportional to the potential environmental risk presented by the facility.
· Composting facilities that DEQ determines are low risk operations will operate under a low-cost registration permit. For these low risk facilities, DEQ oversight will be based primarily on complaints and other information received. 
· Composting facilities that DEQ determines present more environmental risk must submit a facility operations plan for DEQ approval. The plan must describe how the facility will be designed, constructed, and operated to address the identified environmental risks. These facilities will operate under a compost permit and receive more traditional regulatory oversight.

· The previous rule package included a new general stormwater permit, designated 1200-CP, designed specifically for composting facilities. This proposed permit was similar to the 1200-Z, the general industrial stormwater permit composting facilities currently use, but included some additional compost-specific benchmarks for biological oxygen demand and other constituents. DEQ reviewed the status of the proposed 1200-CP permit after litigation involving the 1200-Z. Based on that review and advice from the Department of Justice, DEQ has decided not to move forward with the 1200-CP at this time. We will evaluate the status of the 1200-CP and next steps as we work on revision to the 1200-Z. In the meantime, composting facilities may continue to register and operate under the 1200-Z. DEQ is also encouraging composting facilities to consider opportunities to beneficially reuse stormwater and facility process water. For example, facilities could use this water to water compost piles during dry months or to irrigate crops as alternatives to discharging into surface water.


	Commission Authority

	The commission has authority to take this action under ORS 459.045, 459.205, 459.215, 459.225, 459.235, and 459A.025. 


	Stakeholder Involvement

	A composting facility rulemaking work group of composting facility operators, local and regional governments, Compost Council of Oregon representative, agricultural composters and other interested parties met more than fifteen times between February 2004 and October 2007 to develop the proposed rules. In addition, DEQ also conducted a survey of composting facility operators in October 2005, contacting 75 percent of the permittees. Of those surveyed, only two were unaware that DEQ was conducting this rulemaking process. Twenty-seven facilities reported that they were involved in the process and attended meetings or followed the process by viewing the minutes on DEQ’s website.

In the fall of 2008, DEQ met with representatives of commercial composting operations and local governments to discuss the proposed rules, and held a workshop for farm-based composting facilities on the proposed rules. In February 2009, just before the proposed rules were offered for public comment, DEQ provided the external workgroup with copies of the rulemaking documents for their review and comment, and met with the group to discuss the rules.

The advisory committee membership list is set out in Attachment C.


	Public Comment

	A public comment period extended from April 1, 2009, to April 30, 2009, and included public hearings in Bend, Eugene, and Portland. Twenty-four persons submitted comments on the proposed rules. Most of the comments supported the proposed rules and offered minor suggestions and technical edits. The major comments are reflected in the Key Issues below. Please see the summary of all comments and DEQ’s responses in Attachment B. A copy of the full comments is available upon request. 


	Key Issues
	The key issues raised during the public comment period were:

1. 1. What is the appropriate composting facility size below which a facility should not be required to go through the screening and registration or permitting process?

Discussion: The existing rules allow composting facilities processing fewer than 20 tons of feedstocks per year to operate without a DEQ permit or significant regulatory involvement by DEQ. DEQ and some stakeholders considered that limit too low. In the rules proposed in 2008, DEQ proposed raising that limit to 250 tons per year of most feedstocks, which was viewed as too high by many stakeholders, who argued that smaller facilities that were improperly constructed or operated could cause environmental problems. After reconsideration and discussion with stakeholders, these proposed rules allow a limit of 100 tons per year for most feedstocks, with a limit of 20 tons per year of dead animals or food wastes, without significant DEQ involvement. Materials depicting composting operations of various sizes are available upon request.

A number of individuals argued that the proposed 100 tons per year limit was too high and could lead to environmental damage or a proliferation of smaller composting operations designed to avoid the requirements of the rules. Other commenters argued that the 100-ton limit was too small and would restrict the development of new composting operations.

Recommendation: DEQ recommends adopting the proposed 100 tons per year exemption limit. To address potential risks from smaller facilities, all composting operations, including facilities smaller than 100 tons, must meet the environmental performance measures described above. In addition, the rules allow DEQ to bring smaller facilities into the screening and permitting process if necessary to protect public health or the environment. To address the possibility that larger facilities might not cause environmental problems, DEQ has proposed the environmental risk screening and simplified registration for low-risk facilities.

2. Do the proposed rules provide an unnecessary burden, in favor of environmental protection, that will restrict the growth of composting in Oregon?

Discussion: DEQ has statutory responsibilities to regulate composting operations to protect human health and the environment. At the same time, DEQ recognizes that composting can produce significant environmental and solid waste reduction benefits. The proposed rules create a regulatory system that provides a low level of regulatory involvement and burden for facilities that present little environmental risk. The proposed rules also provide a streamlined, operator-driven process for addressing issues at facilities that may present environmental problems. 

Recommendation: DEQ recommends the commission adopt the rules as proposed. DEQ believes the proposed rules provide for a reasonable, efficient, and streamlined regulatory process that will protect the environment while allowing the growth of composting in Oregon.

3. Does the site-specific approach and flexibility in the proposed rules create the likelihood that implementation of the rules will be based on the subjective judgment of individual DEQ staff, leading to inconsistent application of the rules?

Discussion: DEQ intends to conduct the screening using a panel that includes a hydrologist and a solid waste program staff person from each regional office. This panel will screen all facilities statewide to insure consistent application of the screening section of the proposed rules. DEQ has prepared an internal management directive to guide staff through the screening process. DEQ made this document available to stakeholders and can provide it to the commission upon request.

At the conclusion of the screening process, DEQ will make a determination about current and potential environmental risks at each facility. DEQ intends to work with each facility operator through the screening process and will provide an opportunity for operators to meet with DEQ concerning any disputed screening decisions. To create a baseline for future screening decisions, provide transparency in decision-making, and allow interested persons to evaluate the screening decisions, DEQ will make all screening decisions publicly available.

As discussed previously, low risk facilities will exit the process and operate under a simplified registration. For sites that present environmental risk, DEQ will identify the risks, after which it will be the responsibility of each facility to decide how it will address its particular environmental issues. The facility will work with DEQ on solutions to those issues. After final DEQ approval, the facilities will incorporate those measures into their facility operations plan. Facilities with different environmental issues will adopt different measures. Facilities with similar environmental issues may arrive at different solutions to those problems based on facility-specific factors such as location, geography, land base, water reuse opportunities, feedstocks, methods of operation, and others.

The Department will identify facilities with similar issues that might be expected to propose similar measures.  Solid Waste staff responsible for each facility will coordinate with staff assigned to other facilities with similar issues during the development and approval of facility operating plans.  This coordination will provide consistency and will also allow Department staff and operators the opportunity to compare proposed solutions to various problems. 

Recommendation: DEQ recommends the commission adopt the rules as proposed. DEQ agrees that similarly situated facilities should receive the same regulatory response. DEQ will implement a number of measures to ensure consistent application of the rules in similar circumstances. At the same time, DEQ understands that consistent application of the rules does not necessarily mean that all facilities should be treated the same, regardless of facility-specific differences. The proposed rules and implementation plan will provide consistency while allowing individual operators the flexibility to develop and implement measures appropriate for that facility.


	Next Steps
	If adopted by the commission, the proposed rules would become effective upon filing by the Secretary of State.

DEQ will implement the rule as described in the Rules Implementation Plan. The plan is available upon request. Implementation tasks include:

· Work with stakeholders and, as appropriate, the external advisory committee to develop new registration and composting facility permits.
· Revise enforcement guidance consistent with the new rules.
· Create and distribute a packet of information describing the new rules, timeline for implementation, and schedule for transition from existing permits to new registration and permits, and how the rules will affect existing and proposed composting facilities.
· Develop new application packets.
· Conduct training for DEQ staff in implementation of the new rules.
· Meet with Oregon Department of Agriculture to discuss coordination with ODA as the rules are implemented. 
· Meet with individual composting facility operators and conduct informational meetings as necessary or upon request to discuss and explain the new rules to composting operators.
   

	Attachments
	A. Proposed Rule Revisions 
1. Summary of Rule Revisions 
2. Proposed Rule Revisions – Division 12
3. Proposed Rule Revisions – Division 93
4. Proposed Rule Revisions – Division 96
5. Proposed Rule Revisions – Division 97
B. Summary of Public Comments and Agency Responses 
C. Work Group Membership 
D. Presiding Officer’s Report on Public Hearings 
E. Relationship to Federal Requirements Questions
F. Statement of Need and Fiscal and Economic Impact
G. Land Use Evaluation Statement



	Available Upon Request
	1. Legal Notice of Hearing
2. Cover Memorandum from Public Notice 
3. Written Comments Received 
4. Rule Implementation Plan
5. Screening Guidance Internal Management Directive
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