RESOLUTION NO. 1514

A RESOLUTION ENTERING INTO A LICENSE
AGREEMENT WITH TERRY AND JODI SMOKE
TO ALLOW A BUILDING ENCROACHMENT
ONTO CITY PROPERTY

THE TROUTDALE CITY COUNCIL FINDS AS FOLLOWS:

1. Terry and Jodi Smoke are the owners of Lot 17 of Troutdale Town Center subdivision
and have proposed the construction of a new commercial building on the lot.

2. The City of Troutdale is the owner of Tract A of Troutdale Town Center subdivision and
part of Tract A lies adjacent to Lot 17. This area of Tract A consists of a pedestrian
stairway and associated landscape strips.

3. The design of the Smoke building includes upper level bay windows that will project 18
inches into the landscape strip of Tract A.

4. The City is willing to allow this encroachment in exchange for the owners of Lot 17
accepting responsibility for purchasing, planting and maintaining the landscaping on the
City’s property immediately adjacent to the building.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
TROUTDALE:

That the mayor is authorized to sign the license agreement for the Smoke building to encroach
into Tract A of Troutdale Town Center subdivision subject to the terms and conditions specified
therein.
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REVOCABLE LANDSCAPING

AND MAINTENANCE LICENSE AGREEMENT

BETWEEN: CITY OF TROUTDALE, an Oregon municipal corporation (“City”)
AND: TERRY SMOKE and JODI SMOKE (collectively, “Licensee”).

DATED: L0T08eR. 10,2000

RECITALS

A. City owns real property located in the Troutdale Town Center, more particularly
described as Tract A, Troutdale Town Center in the City of Troutdale, County of Multnomah and
State of Oregon (“Tract A”). Tract A is shown on Exhibit 1, attached hereto and by this reference
incorporated herein.

B. Licensee owns real property located in the Troutdale Town Center, more particularly
described as Lot 17, Troutdale Town Center in the City of Troutdale, County of Multnomah and
State of Oregon (“Licensee’s Property”). Licensee’s Property is shown on Exhibit 1. A portion of
Tract A is adjacent to the east boundary line of Licensee’s Property. This portion of Tract A consists
of vacant land which is generally rectangular, measures approximately 9 feet by 75 feet and is
situated west of the concrete stairway that runs down the center of Tract A (“City’s Property™).

C. In exchange for Licensee’s promises to maintain City’s Property, City desires to grant
a license to Licensee to encroach upon City’s Property under certain conditions.

D. Licensee requests City’s permission to encroach upon City’s Property with projecting
bay windows that will be part of a building to be constructed on Licensee’s Property. City agrees
to allow Licensee to encroach on City’s Property under certain conditions. The parties wish to set

forth the conditions of their agreement.
AGREEMENT

I Grant of License. City hereby grants to Licensee an non-exclusive revocable license
for the use of City’s Property for encroachments of bay windows that project no more than thirty (30)
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inches into City’s Property. Licensee shall not use City’s Property for any other purpose.

2. Term. The license shall become effective on the date shown above and shall
continue for as long as Licensee’s building is determined to be safe and occupiable for uses
permitted by the underlying zoning of the property, unless earlier revoked in accordance with
paragraph 5 below.

2.1 Removal of Materials or Improvements. Upon expiration or earlier
revocation of the license, the parties agree that City shall acquire ownership of the materials and
improvements planted, installed, constructed or located on City Property by Licensee during the term
of the license. Altematively, City may require Licensée to remove such materials or improvements
at Licensee’s sole expense. City shall provide written notification to Licensee of its obligation, if
any, to remove all or a portion of the materials or improvements planted, installed, constructed or
located by Licensee on City’s Property at such time as City notifies Licensee of the revocation of the
license or within thirty (30) days of expiration of the license term. In the event City provides
Licensee with such notification, Licensee shall remove the materials as soon as reasonably possible
and in any case within one-hundred eighty (180) days of Licensee’s receipt of the notice.

3. Landscaping. As soon as reasonably possible and at Licensee’s sole expense,
Licensee shall purchase, plant and install landscaping materials on City’s Property as approved by
City.

4: Landscaping Maintenance. Subsequent to Licensee’s initial planting and installing

of landscape materials as provided in paragraph 3 above, Licensee shall be solely responsible for
landscape maintenance during the entire term of this Agreement. Licensee shall at all times keep
City’s Property safe, neat and orderly.

4.1 Licensee shall promptly remove debris and dead or worn materials from
City’s Property. Licensee shall replace materials, as needed, to comply and be consistent
with City’s initial planting.

4.2  Licensee shall weed, water and trim the landscaping materials on City’s
Property as necessary.

43 Licensee shall not undertake or cause to be undertaken any landscaping or
maintenance activity that would either interfere with the public’s use of other portions of Tract A
or cause any kind of public safety concern or hazard on Tract A or any portion thereof, including
City’s Property.

5. Termination. City may revoke the license and terminate this Agreement for
reasonable cause at any time during the term upon thirty (30) days’ prior written notice.
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6. Independent Contractor. The performance of Licensee under this Agreement shall
not be construed as conferring upon Licensee or Licensee’s employees, contractors or agents the
status of an employee of the City. Neither Licensee nor its employees, contractors or agents has
authority to make any binding commitments on behalf of City. Nor shall City be responsible for
providing Licensee or Licensee’s employees, contractors or agents any “employee” benefits or
coverage, including, but not limited to, workers compensation.

7. Indemnification. Licensee shall indemnify, hold harmless and defend City, its
officials, agents and employees, from and against any and all claims, damages, losses and expenses,
including attorney fees, both at trial and on appeal, arising out of or resulting from the license or
Licensee’s performance, or failure to perform, under this Agreement.

8. Binding Effect. Licensee’s obligations under this Agreement concern and affect
Licensee’s Property. As such, Licensee’s obligations, individually and collectively, constitute
covenants running with the land and are binding upon Licensee’s successors.

9. Compliance with Laws. In performing under this Agreement, Licensee shall comply
with all applicable local, state and federal laws, including, but not limited to, ADA requirements.

10. Entire Agreement. This license agreement constitutes the entire agreement between
the parties relating to the use of City Property by Licensee. There are no promises, terms, conditions
or obligations other than those contained herein. This license shall supersede all prior
communications, representations or agreements, either verbal or written, between the parties.

1. Notices. Notices under this Agreement shall be in writing and shall become effective
upon receipt. For purposes of this Agreement, the word “receipt” shall mean the earlier of any of
the following: the date of delivery as shown on the return receipt of the records of the courier; the
date of actual receipt by the office of the person or entity; or three (3) calendar days after the notice
was sent via first-class, certified or registered mail. Notices shall be sent to the parties at the
addresses shown below: '

City: - City of Troutdale
Community Development Department
104 S.E. Kibling Avenue
Troutdale, Oregon 97060

Licensee: Terry Smoke and Jodi Smoke .
30937 S.E. Bluff Road
Gresham, OR 97080

Either party may change its address by written notice to the other.
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12.  Severability. If any provision of this Agreement is held to be invalid or
unenforceable, the remainder of this Agreement shall not be affected and shall be enforced to the
fullest extent permitted by law.

13. Waiver. Any waiver by City of any provision herein contained to be kept and
performed by Licensee shall not be deemed or considered as a continuing waiver and shall not
operate to bar or prevent City from declaring a breach either of the same provision or any other.

CITY OF TROQUTDALE, an Oregon municipal corporation

Terry Srnoke T , S j\

Title: Date: /0 ~] @ Q

pae & £3-00 Jodie Smoke% --%‘ / |QFZ»Q_

Date: 10'—\\6 ’&)

By:

STATE OF OREGON )

County of Multnomah

The foregoipg™ instrument was/p@lged before rw/
by ,for the Clty

of Troutdale, afi Oregon municipal getporation. /
Notary Public for Oregon /
commission expir«,s‘:/ ]

OFFICIAL SEAL
TERESA ANN HALL
STATE OF OREGON ) NOTARY PUBLIC-OREGON
County of Multnomah ) —

The foregoing rument was acknowledged before me this “ 0~ day of
{Oﬂ'f/‘Oé Cr { , by Eiﬁ Smoke a}ad Jod; Sgoke collectively, as Licensee.

zz,C‘

Notary Public for Orego

My commission expires:
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CERTIFICATE OF GRANTEE
I, { Z)bel'e ,§7£/ cKrley , Recorder of the City of Troutdale,

hereby certify that the foregoing license agreethent was accepted by the City Council of the City of

Troutdale on the 22 day of ﬁa{ggisf , 2000, by Resolution No.
1S51¥ ;

DATED this __288 __ dayof A gus

City Recorder

T ST
DFFICIAL SEAL

oy RITA J. CORREY
—_ 1 NOTARY PUBLIC-OREGON
STATE OF OREGON ) COMMISSION NO. 327025

) SS.
County of Multnomah)

S

The foregoing instrument was acknﬁpm %gie me this 2237 day of
flh\QLLAk E'QQQ C)«()‘\ov\ > the

WL Q Wrasedo for the City of Troutdale, an Oregon
municipal corporation. /%
Notary Public for Oregon m U/a/

My commission expires: )9\ 02)
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