RESOLUTION NO. _1276

A RESOLUTION AUTHORIZING THE MAYOR TO ENTER INTO A
LEASE AGREEMENT WITH WESTERN PCS 1 CORPORATION TO
PLACE A TELECOMMUNICATION ANTENNA ON THE STARK STREET
WATER TOWER, RESERVOIR #2.

WHEREAS, the City owns property at 24451 Stark Street, currently the site of Water
Reservoir #2; and

WHEREAS, Western PCS I Corporation, a Delaware corporasion, has a need for an antenna
site for a personal communications service system; and

WHEREAS, Western PCS has identifted Water Reservoir #2 as a desirable place to affix said
antenna, and has offered to lease same from the City for a annual fee of $9,000 for a term of
five years, with one additional five-year extension at its option, and two additional five-year
extensions with the consent of both parties; and

WHEREAS, staff have studied this proposal and believe the lease can be granted without
adverse impact on the City’s water system; and

WHEREAS, the proposed lease is virtually identical to one the City has entered into with
another telecommunications firm; and

WHEREAS, granting this lease to place an antenna on an existing structure may be more
desirable than requiring Western PCS to construct a separate antenna facility elsewhere in the
City.

NOW THEREFORE BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
TROUTDALE

That the Mayor is authorized to enter into a lease agreement substantially as shown in
Attachment A with Western PCS I Corporation for placing an antenna and related facilities at
Water Reservoir #2, 24451 Stark Street.

YEAS: 6
NAYS: 0
ABSTAINED: 0

ul Tha\tigfer, Mayor ; |
J » / : - Dated: _ §-28-7

Debbie Stickney, Deputy City Mo_rder

Adopted: 07-/ 7' 7é
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October 14, 1996

Public Works Dir.

City of Troutdale
104S.E. Kibling Avenue
Troutdale, OR 97060

Dear Gentlemen:

Enclosed please find fully executed original of the Stark-242 (PO1461A) Water Tank Lease
between the City of Troutdale, and Western PCS | Corporation.

Please note that the lease will commence within 30 days of the issuance of a building
permit or the first day of the month following the commencement of physical preparation of
the Site.
If you should have any questions, please do not hesitate to contact me at 503-284-9201.
Sincerely,
WESTERN PCS | CORPORATION

4@ VLA Lo § »’//’1/'1(2»(1 A

Geneva Schreiner
Lease Administrator

encs.

Western-Wireless Corooration 7335 NE Ambassacor Place. Ste 8 Portiand, 08 97220 @fice (503) 284-2255  Fax (503) 284-0402




Site: PO-1461-A/Stark-242
Market: Portland MTA

Water Tank Lease

THIS WATER TANK LEASE (this "Lease") is effective this ég%day of
e , 1996, between the City of Troutdale ("Landlord"), and Western PCS
I Corporation, a Delaware corporation, ("Tenant").

1. Premises and Use. Landlord leases to Tenant, the site described below:

Real property consisting of approximately 400 square feet of land.
Building interior space consisting of approximately square.
Building exterior space for amachment of antennas.

Building exterior space for placement of base station equipment.
Tower antenna space on water tank.

Space required for cable runs to connect PCS equipment and antennas.

1 e

X
X

in the location(s) (“Site”) shown on Exhibit A, together with a nom-exclusive easement
for reasonable access thereto and to the appropriate, in the discretion of Tenant, source
of electric and telephone facilities. The Site will be used by Tenant for the purpose of
installing, removing, replacing, maintaining and operating, at its expense, a personal
comrmunications service system facility (“PCS”) including, without limitation, related
antenna equipment and fixtures. Tenant will use the Site in a manner which will not
unreasonably disturb the Landlord’s use, operation, or maintepance of its water tower
or related equipment or the occupancy of Landlord’s other tenants.

2. Term. The term of this Lease (tne “Initial Term”) is five (5) years
comumencing on the date (“Commencement Date”) Tenant signs this Lease. This Lease
will automatically be renewed for oze (1) additional term (“Renewal Term”) of five (5)
years unless Tenant provides Landlord with notice of intention not to renew not less
than ninety (90) days prior to the expiration of the Initial Term. Following the first
Renewal Term, this Lease may be renewed for two (2) additional Renewal Terms (each
for five [S] years) upon the mutual agreement of both parties and upon such terms and
conditions that the parties may agree.

3. Rent. Rent in the amount of Nine Thousand and 00/100 Dollars
(89,000.00) will be paid annually beginning the earlier of (a) the date which is thirty
(30) days after the issuance of a building permit for installation of the PCS; or (b) the
first day of the month following commencement of physical preparation of the Site.
Thereafter the annual rent will be paid on or before each anniversary of the
Commencement Date, partial years to be prorated. The annual rent for each Renewal
Term will be the annual rent in effect for the final year of the Initial Term or prior
Renewal Term, as the case may be, increased by twenry percent (20%). In addition,
Tenant will pay the sum of One Hundred and 00/100 Dollars ($100.00) to Landlord on
the Commencement Date.
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4. Interference. Tenant will resolve technical interference problems with
other equipment located at the Site on the Commencement Date or any equipment that
becomes attached to the Site at any future date when Tenant desires to add additional
equipment to the Site. Likewise, Landlord will not permit the installation of any future
equipment which results in technical interference problems with Tenant’s then existing
equipment.

5. Improvements.

(a) Tenant may, at its expense, make such improvements on the Site
and install its wireless communication equipment on the Site as shown on Exhibits B
and C hereto and shall have the reasonable right to upgrade and replace its equipment
on the Site so long as the same is consistent with the configuration of the equipment as
shown in Exhibits B and C. If Tenant deems it necessary to make improvements on
the Site that are not consistent with the configuration of the equipment as shown in
Exhibits B and C, tenant must obtain Landlord’s written consent, which consent will
not be unreasonably withheld, delayed, or conditioned, prior to the commencement of
installation. Landlord agrees to cooperate with Tenant with respect to obtaining any
required zoning approvals for the Site and such improvements at Tenant’s sole cost.
Tenant will paint the antenna panels to blend in with the tank, and will enclose the
electrical cabinet with a slated security fence. During the term of this Lease, Tenant
will repair damage to the water tower in a timely manner if the damage is caused by
the actions of Tenant. Upon termination or expiration of this Lease, Tepant shall
remove its equipment and improvements and will restore the Site to the condition
existing on the commencement date, except for ordinary wear and tear. If Tenant fails
to remove its equipment and improvement: from the Site within forty-five (45) days
after the termination of this Lease, then Landlord may, without liability to Tenant,
remove such equipment and improvements at Tenant’s expense.

®) Utilities. Tenant will arrange for separate electric service and
metering at no cost to Landlord and purchase its electrical service directly from the
appropriate utility company. Tenant will also be responsible for obtaining telephone
service for the Site at no cost to Landlord. Landlord will reasonably cooperate with
Tenant in Tenmant’s efforts to obtain utiliies from any location provided by the
servicing utility. Tenant shall obtain approval from Landlord of any plans for the
location of new utility lines, which approval shall not be unreasonably withheld.

6. Termination.

(@) Tenant may terminate this Lease at any time by notice to
Landlord without further liability if Tenant does not obtain all permits or other
approvals (collectively, “Approval”) required from any governmental authority or any
easements required from any third party to operate the PCS system, or if any such
approval is canceled, expires or is withdrawn or terminated, or if Landlord fails to
have proper ownership of the Site or authority to enter into this Lease, or if Tenant is
unable to use the Site for its intended purpose due to future changes in technology or
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design of the communication system which was not contemplated as of the date of the
Lease. Upon termination, all prepaid rent shall be retained by the Landlord, and
Tenant shall execute a document which will extinguish the effect of any memorandum
of the Lease recorded in the real property records, and if Tenant fails to do so within a
timely manner, Tenant appoints Landlord as Tenant’s attorney-in-fact for such purpose.

() Casualty. Should the water tank suffer substantial damage from
any cause whatsoever and Landlord determines that it is in its best interests to mot
repair such damage or to remove the tank, then upon written notice of Landlord’s
determination, this Lease may be terminated by either party upon thirty (30) days’
written notice to the other party. It is expressly understood by Tenant that in the event
of such substantial damage to the tank, Landlord has no obligation to rebuild or repair
the tank.

© Default. If either party is in default under this Lease for a period
of (a) ten (10) days following receipt of notice from the non-defaulting party with
respect to a default which may be cured solely by the payment of money; or (b) thirty
(30) days following receipt of notice from the non-defaulting party with respect to a
default which may not be cured solely by the payment of money, then, in either event,
the non-defaulting party may pursue any remedies available to it against the defaulting
party under applicable law, including, but pot limited to, the right to terminate this
Lease. If the non-monetary default may not reasonably be cured within a thirty (30)-
day period, this Lease may not be terminated if the defaulting party commences action
to cure the default within such thirty (30)-day period and proceeds with due diligence
to fully cure the default. Tepani waives all consequential and incidental damages
arising from any breach or alleged breach of this Lease by Landlord, specifically
including any loss of revenues from Tenant’s wireless communication system arising
from the lnss of Tenant’s communicaticn signal from the Site. '

7. Taxes. Tenant will be responsible for payment of all real and personal
property taxes assessed directly upon and arising solely from its use of ‘the
communication facility on the Site. Tenant will pay such taxes within sixty (60) days
of receipt of sufficient documentation indicating calculation of Tenant’s share and
payment of the taxes by Landlord, or the taxing authority if separately billed to Tenant.

8. Insurance. Tenant will procure and maintain a public liability policy,
with limits of One Million and 00/100 Dollars ($1,000,000.00) for bodily injury, One
Million and 00/100 Dollars ($1,000,000.00) for property damage, Two Million and
00/100 Dollars ($2,000,000.00) aggregate, with a certificate of imsurance to be
furnished to Landlord within thirty (30) days of written request. Such policy will
provide that cancellation will not occur without at least fifteen (15) days prior written
notice to Landlord. Landlord shall be listed as an additional insured party on such
msurance policy.

5. Indemnity. Tenant takes the Site in “AS-JS™ condition and assumes sole
risk for damage to its equipment and improvements from any cause whatsoever, except
from such damage resulting from the Landlord’s gross negligence. or intentional
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toruous conduct. Tenant agrees to defend, indemnify and hold Landliord, including
Landlord’s employees, agents and officers, harmless from and against any and all
claims, losses, damages, liabilities, costs (including reasonable attorney fees) arising
from Tenant’s use of the Site, specifically including its installation, use and
maintenance of its equipment and improvements, except for such claims arnsing from
the tortuous, intentional acts of Landlord, including its employees, agents and officers,
or the negligence of Landlord, when Landlord’s contributory fault with respect to the
same exceeds the contributory fault of Tenant.

10.  Nortices. All notices must be in writing and are effective when deposited
in the U.S. mail, certified and postage prepaid, to the address set forth below or as
otherwise provided by law:

If to Tenant, to: with a copy to:

Western PCS I Corporation Western PCS I Corporation
Atm: PCS Leasing Admuinistrator Atm: Legal Deparmment
2001 N.W. Sammamish Road 2001 N.W. Sammamish Road
Suite 100 Suite 100

Issaquah, WA 98027 Issagquah, WA 98027

Phone: (206) 313-5200 Phone: (206) 313-5200

Fax: (206) 313-5520 Fax: (206) 313-5520

If to Landlord to:

Public Works Dir.

City of Troutdale

104 S.E. Kibling Avenue
Troutdale, OR 97069
Phone: (503) 663-5175
Fax: (503) 667-6403

Fed. Tax ID #: 93-6002268

11. Title and Quiet Possession. Landlord represents and agrees (a) that it is
the owner of the Site; (b) that it has the right to enter into this Lease; (c) that the
person signing this Lease has the authority to sign; (d) thar Tenant is entitled to access
to the Site at all times and to the quiet possession of the Site throughout the Imitial
Term and each Renewal Term so long as Tenant is not in default beyond the expiration
of any cure period; and (e) that Landlord shall not have unsupervised access to the PCS
equipment; however, this shall not limit the Landlord’s right to access its water tower
as needed in the course of its operation and maintenance of the water tower.

12. (a) Hazardous Subsunces. To the best of Landlord’s actual
lnowledge without investigation, there is no substance, chemical or waste (collectively
“Substance™) on the Site that is identified as hazardous, toxic or dangerous in any
applicable federal, state or local law or regulation. Tenant shall not introduce or use
any such Substance on the Site in violation of any applicable law.
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(b) Compliance with Laws. To the best of Landlord’s knowledge,
Landlord represents that Landlord’s property (including the Site), and all improvements
located thereon, are in compliance with building, life/safety, disabilicy and other laws,
codes and regulations of applicable governmental authorities. Tenant will comply with
all applicable laws relating to its possession and use of the Site.

13. Assignment and Subletting. Tenant will not assign or transfer this [ease
or sublet all or any portion of the Site without the prior written consent of Landlord,
which consent will not be unreasonably withheld, delayed or conditioned.

14, Subordination and Non-Disturbance. This Lease is subordinmate to any
mortgage or deed of trust now of record against the site. However, promptly after this
Lease is fully executed, Landlord will request the holder of any such mortgage or deed
of trust to execute a non-disturbance agreement and Landlord will cooperate with
Tenant toward such end to the extent that such cooperation does not cause Landlord
additional financial liability or administrative expense.

15. Miscellaneous.

@) This Lease applies t0 and binds the heirs, successors, executors,
administrators and assigns of the parties to this Lease;

(b) This Lease is governed by the laws of the state in which the Site
is located, '

(c) If requested by Tenant, Landlord agrees promptly to execute and
deliver to Tenant a recordable Memorandum of this Lease in the form of Exhibit D:

(d . This Lease (including the Exhibits) constitutes the entire
agreement between the parties and supersedes all prior written and verbal agreements,
representations, promises or understandings between the pardes. Any amendments to
this Lease must be in writing and executed by both parties; :

©) This Lease is conditioned upon Temnant’'s obtaining all necessary
governmental permits and approvals for use of the Site. The execution of this Lease by
Landlord shall not be deemed to be a commitment by lLandlord to issue any such
permits or approvals;

()  If any provision of this Lease is invalid or unenforceable with
respect to any party, the remainder of this Lease or the application of such provision to
persons other than those as to whom it is heid invalid or unenforceable will not be
affected and each provision of this Lease will be valid and enforceable to the fullest
extent permitted by law; and

(8) The prevailing party in any action Or proceeding in court or
mutually agreed upon arbitation proceeding to enforce the terms of this Lease is
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entitled to receive its reasonable attorneys’ fees and other reasonable enforcement costs
and expenses from the non-prevailing party.

The following Exhibits are attached to and made a part of this Lease. Exhibits
A, B, Cand D.

The Commencement Date of this Lease is the day of .

1996.

LANDLORD:

TENANT: Western PCS F€Corporation

Ry:

7
Its: W
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STATE OF )

) Ss:
COUNTY OF
On this day of(Z:?@zg 1996, before me personally appeared
@ 4 Jfé&ééé known o be the P iuic of
Tare Tl le the that exetuted the within
and foregoing instrument, and acknowledged ﬂ:e said inswument to be the free and
voluntary act and deed of said sz/ . for the uses and purposes

therein mentioned, and on oath, stated that _ Ar was authorized to execute said
strument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official

seal the day and year first above written.
%g;ARY PUE%IC m%d for the

State of
My comrmss&on UIICS 4 / G-6

“OFFICIAL SEAL
7 NOTARY PUBLIC-

'%\wr’/ COMMISSION NO. 034827

Y COMMISSION EXPIRES MAY 19, 1998

STATE OF WASHINGTON )
) 38:
COUNTY OF KING ' )
On this day of Zﬁ *, 1996, before me perscnally 2ppeared
, known to me to be the Ve of
Western PCS’ I Corporanon, the A that executed the within and
foregoing instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of said ~__ for the uses and purposes therein
mentioned, and on oath, stated that was authorized to execute said
Instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year first above written. ‘

L s.RERGY, —

WS, NOTARY UBLI( ﬁor

- :~“‘\S\EOAI‘: !, T ’

s V.—jﬁ‘s y &~ State of Washington. /

- 8 oalle A -,
S e e My commission expires Z75

o
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EXHIBIT A
Legal Description

To the Water Tank Lease dated this Qg&'day of Aq/gg§{— , 1996,

between CI fﬂ Q{’ Tf@ufd Q{r‘ , as Landlord, and Westermn PCS I
Corporation, as’Tenant. . _

The Property is legally described as follows:

LECAL DESCRIPTIONM
PARCEL |: A tract of land sicuaicd in e Southwest ong-quarter of Sccyon 15, Townshug | Noah,
Range 3 East of the Willamente Mcridian, i e City of Troudale, Counsy of Multhamah and Suic

of Occgon, more particularty described o follows:

Comamcacing &t 3 pount oa e Base Linc 102230 fect East of U Southwxst coruer of 3aid Scction
35; enes Nocth 1% 19° 407 East paralied wilh the Went lioe of 3 12 are kact berctolore coaveyed w
Ivaa J. Koouad and Haze) Koxswdd, nosband asd wife and Uloyd Bjwr and ldammae Bjur, husband
asd wilc oc May 6, 1947 and recorded ir Book [ 169, Page 281, Dot Recordds of Multhoman
County, 2 disunce of 75733 fext W the poiat of begilnaiog of the T2 boxin 10 b desoribert: thence
Norts §3° 15" S0° Wext parudle! wath the South ise of 5aid Sectios 1S, « distasec of 155.00 foxt 10 a
pownt 8 tic West line of e sbove @catisecd 12 age tact traaee Noah 17 19° 407 East aloog zaud
Ve linc, 2 distance of 79.62 [ect heooz South 3T 35" 507 Ean gartlld with the South line of s2id
Stior 35, x distaper of 159.00 [t tbhenze Sowth {* 19° 407 Wex 79.62 foct o e poist of

Spmaigg.

PARCEL 2: A wract of lasd situsted 11 e Southwest onequaster of Secticn 35, Tawrship | Nordy
Range J East of & Willameric Mendian, g e City of Troutdale, Cousty of MuDoaak and Stz
of Orcgon, more parucadarly describad as folows:

Commeaciag at 2 poiat 0a e Baselise, 102230 foct East of the Southwext comer of 2xid Secuca |
15; ticoes Nortd 1° 19 407 Eaxt parllel with the West lise of 4 |2 asre o3 baxwlore wavcycd 1o
[via J. Kermund ad Haze! Korwnd husband aod wile end Lloyd Sjur aod Idaunse Bjur, husbaad
wd wifc oa May §, 1947 204 recorded in Book {169, Page 231, Decd Reocords of Muloomah
Caousty. a distasce of 357.)3 fect 0 e paint of beginning of o3t bercis W be destnbed; Wescs
Noak 8§37 35° $S0° West paniiicl with the South loe of s1d Sectian IS5, & distanes of 13500 fxt 0 »
pount (o the West line of Qe 2bove menuoaed 12 acr Tact: thenes South 19 |9 €07 West 16.58 fect,
benee Souh 38 357 507 Exst 159.00 [exr; thenee North 17 197 407 Eaxt 16,38 foxt 10 e powat of

Yeriooieg,
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EXHIBIT B

Premises Location Within the Property

To the Water Tank Lease dated this Qg%av of @uqu < JL , 1996

between (it of Troutdgle, as Landiord, and  Wester PCS I
Corporation, as TYenant.

The location of the Premises within the Property is more particularly described and
depicted as follows:

34 35 %gg Al
3 \ c?\/
o 4T
R '%\"g\ ‘,g_‘)’l
?P} 902 g T
K ‘R | W 3e 3548 IN 3E 3544 !
\ = : =
sk 242 = = : |
s ] m s |
\\\\mm‘; 1tﬁ;$:;§ & —Jj e o SEE MAP
o\ ==l K - E MAP
o it SEE MAF IN 38 35AD .|| -
iEN) IN 3E 35BD IN 3E 35AC e |
e It SEE MAP ',\_;
WER AN 3E 358C = é
|
SEE MAP |
IN 3E 350A | |

________‘__.__7_. g 3 '

v )

& SEE MAP
IN 3E 350C

SE cor
e € MITOWLL
0L.C 52
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EXHIBIT C

Site Plan

C_ To the Water Tank Lease dated this Qg 7tgday of y’% iy gj(' , 1996, between

(Tia O

il

1
T

Oy
LT

0
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T‘(Qg(% d g[( , as Landlord, and Western PCS I Corporation, as




EXHIBIT D

Memoraadum of PCS Site Lease

This memorandum evidences that a lease was made and enterad into by written PCS
Water Tank Lease dated ll,gq nel” D38 , 193_(,,,, berween City of Trourdale
(*Landlord™) and Western PCS [ Corperation, a Delaware corporation (*Tenant”), the
terms and conditions of which are ncorporated herzin by referance.

Such Lease provides in part that Landlord leases to Tenant a certain site (“Site™)
located at 24431 Stark Streer, City of Troutdale, County of Multwomah, Sate of
Oregon, within the property of Landlord which is described in Exhibits A, B aad C
artached hereto, with grant of easement for unresmicted rights of access thereto and to
electric and telephone faciliies for a term of five (5) years commencing oo
, 19__, which term is subject to one (1) addisonal five
(5) year extension period by Tepant and two (2) additonal five (5) vear extension
periods with the consent of both parties.

IN WITNESS WHEREQF, the partes have executed this Memorandum as of the day
and year first above written. :

LANDLORD: CITY OF TROUTDALE _
By: WJ’/
Its:_ "7 Nmugpop—
d -
TENANT: Western PCS L Gorporation

By: ,%\

Its: (/,f//)

1
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