AGENDA

CANBY CITY COUNCIL REGULAR MEETING
July 18, 2012
7:30 PM
Council Chambers
155 NW 2rd Avenue

Mayor Randy Carson

Council President Walt Daniels Councilor Traci Hensley
Councilor Richard Ares Councilor Brian Hodson
Councilor Tim Dale Councilor Greg Parker
WORK SESSION
6:30 PM
City Hall Conference Room
182 N Holly

This Work Session will be attended by the Mayor and City Council to discuss the Clackamas
County fiber project. Pg. 1

CITY COUNCIL REGULAR MEETING

1. CALL TO ORDER
A. Pledge of Allegiance and Moment of Silence
B. Disability Awareness Month Proclamation Pg. 36

2.  COMMUNICATIONS

3. CITIZEN INPUT & COMMUNITY ANNOUNCEMENTS
(This is an opportunityfor visitors to address the City Council on items not on the agenda. It is also the
time to address items that are on the agenda but not scheduledfor apublic hearing. Each citizen will be
given 3 minutes to give testimony. Citizens arefirst required tofill out a testimony/comment card prior to
speaking and hand it to the City Recorder. Theseforms are available by the sign-in podium. Staffand the
City Council will make every effort to respond to questions raised during citizens input before tonights
meeting ends or as quickly aspossible thereafter.)

4. MAYOR’S BUSINESS
5. COUNCILOR COMMENTS & LIAISON REPORTS

6. CONSENT AGENDA
(This section allows the City Council to consider routine items that require no discussion and can be
approved in one comprehensive motion. An item may be discussed ifit ispulledfrom the consent agenda
to New Business.)

A. Approval of Minutes of the June 20, 2012 City Council Work Session & Regular
Meeting

7.  PUBLIC HEARING
A. ANN 12-01/CPA 12-01/ZC 12-01 Hope Village Annexation Pg. 37
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8.  RESOLUTIONS & ORDINANCES
A. Res. 1137, Granting Consent & Approval of the City of Canby to Change of Control
Transaction from WaveDivision Holdings LLC to Oak Hill Capital Partners lll,
L.P. Pg. 129
B. Res. 1138, Codifying and Compiling Certain Existing General Ordinances Pg. 139
C. Res. 1139, Approving Comprehensive Plan Land Use Map Amendment to the HDR
Designation and Annexation of 0.79 Acres of Land Which Shall be Zoned R-2 High
Density Residential, Pending Annexation Approval by the Canby Electorate Pg. 122
D. Ord. 1360, Declaring City's Election to Receive State Revenue for

FY 2011-2012 (2rdReading) Pg. 167
E. Ord. 1361, Authorizing Contract with Ken Robinson dba KR Maintenance to Provide
Services at the City Owned Zion Memorial Cemetery Pg. 168

F. Ord. 1362, Amending the Comprehensive Plan Land Use Map from residential-
Commercial to High Density Residential for Tax Lot 1100 and 1101 of Tax Maps
4S-1E-4D Located Adjacent to and on the West Side of the 1600 Block of S Ivy
Street Pg. 176

9. NEW BUSINESS
A.  ANN 12-01/CPA 12-01/ZC 12-01 Findings, Conclusions & Order Pg. 124

10. CITY ADMINISTRATOR’S BUSINESS & STAFF REPORTS
11. CITIZEN INPUT

12. ACTION REVIEW

13. EXECUTIVE SESSION: ORS 192.660(2)(h) Pending Litigation

14. ADJOURN

*The meeting location is accessible to persons with disabilities. A request for an interpreter for the hearing
impaired or for other accommodations for persons with disabilities should be made at least 48 hours before the
meeting to Kim Scheafer, MMC, City Recorder at 503.266.4021 ext. 233. A copy of this Agenda can be found on
the City’s web page at www.ci.canby.or.us. City Council and Planning Commission Meetings are broadcast live
and can be viewed on OCTS Channel 5. For a schedule of the playback times, please call 503.263.6287.
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July 10, 2012

Todd J. Zinser

Inspector General

United States Department of Commerce
1401 Constitution Avenue N.W.
Washington, D.C. 20230

Subject: Formal Complaint, Request for Immediate Action

Re: Round 2 BTOP Award Number NT10BIX5570079, Easygrants ID # 5884, "Clackamas County
Broadband Innovation Initiative"

Dear Inspector General Zinser,

The purpose of this letter is to notify the Office of the Inspector General of several violations of state
and federal law, and wasteful misappropriation of Federal and County funds in the Clackamas
Broadband Innovation Initiative (CBM), also known as the Clackamas Broadband Express (CBX), and to
request that the OIG direct Clackamas County to immediately cease any construction of last mile
connections to any site located in the Canby Telephone Association (dba Canby Telcom) serving area, in
accordance with the Special Award Conditions, the BTOP Statutory Purposes, and the specific intent of
the BTOP program. In addition, this letter requests the OIG direct Clackamas County to immediately
cease its discriminatory pricing for leased middle mile dark fiber.

Canby Telcom has raised these issues on several previous occasions in meetings with Clackamas
County's CBM Project Manager, yet Clackamas County continues to ignore these complaints as well as
the formal complaints from other interested parties, and the County continues to act in direct violation
of the terms of the County's Broadband Technology Opportunities Program (BTOP) application and grant
award, the requirements set forth in the BTOP Notice of Funding Availability (NOFA), and contrary to
prudent fiscal management. All of these actions demonstrate willful disregard and / or gross negligence
by Clackamas County in its management of its BTOP grant.

This letter is another in a series of complaints regarding Clackamas County's misappropriation of funds
related to the CBM and allegations of malfeasance by the County in its implementation of the project.
The County's implementation of the CBM project has included numerous conflicts and controversies,
including issuance of cease and desist orders by municipalities for violating rights of way / legal franchise
requirements, unlawful appropriation / occupation and damage of privately owned underground
conduit, and multiple complaints by other communications providers regarding Clackamas County's
misappropriation of BTOP funds. In every case, Clackamas County's reckless approach has created
controversy after controversy with multiple entities the County is expressly charged with partnering
with instead. It is worth noting that two years into the project, it appears that Clackamas County has yet
to obtain a single formal commitment or a signed agreement from any anchor site, public service
agency, community institution, or service provider to use any portion of the County's last mile facilities,
yet the County continues to ignore the growing opposition and complaints while continuing to violate
the NOFA, the terms of its grant, state law, and requisite fiscal oversight as will be demonstrated below.
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Using Clackamas County's budget data, the County's planned construction of last mile facilities to the 15
sites in the City of Canby (including the Carus School) represents a wasteful and abusive
misappropriation of between $146,328 and $208,125 of combined Federal BTOP and County matching
funds

Canby Telcom is not challenging the BTOP award to Clackamas County. Canby Telcom is identifying
several violations of the ARRA, NOFA, state law, and the fiscal responsibility in Clackamas County's
implementation of specific parts of the last mile portion of the project, specifically in Canby.

This letter formally requests that the NTIA and the Department of Commerce OIG require Clackamas
County to immediately cease any activities related to the specific violations cited in this letter, and to
heed the multiple requests to the United States Department of Commerce to open a formal
investigation into the many complaints.

This letter is organized into four sections:

« The list of violations and complaints regarding Clackamas County's implementation of specific
elements of the last mile portion of the project, specifically in Canby

e Relevant background facts and BTOP definitions

e Details of each violation / complaint

e Summary and request for immediate action and further investigation

This letter documents the following violations:

1. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in Canby or to the Carus School in Oregon City constitutes a violation of the stated
terms of Clackamas County's BTOP application

2. Clackamas County's planned use of funding to construct "last mile" connections to any address
in Canby or to the Carus School in Oregon City constitutes a direct violation of the statutory
intent of the BTOP

3. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in Canby or to the Carus School in Oregon City constitutes a direct violation of the
Comprehensive Communities Infrastructure (CCI) Policy Rationale.

4. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in Canby constitutes a direct violation of the Special Award Conditions set by the
National Telecommunications and Information Administration (NTIA), explicitly prohibiting use
of any BTOP funds to construct last mile connections in Canby Telcom's serving area

5. Clackamas County's documented intention to offer access to "middle mile" dark fiber at
disparate pricing constitutes aviolation of the NOFA requirement to provide non-discriminatory
access to infrastructure constructed using BTOP funding

6. Clackamas County's intent to offer "lit" broadband services to non-educational entities via
Clackamas County Education Service District (ESD) is in violation of Oregon statutes, and is
therefore also a violation of the NOFA requirement to comply with all Federal and state laws

7. Clackamas County's / Clackamas ESD's intent to offer "lit" broadband service to any non-
educational entity in direct competition with multiple private enterprises and several member-
owned not-for-profit co-operatives creates direct economic harm in Canby, in direct opposition
to the purpose of the ARRA and specifically the BTOP
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8. Duplicating the existing last mile broadband infrastructure to the anchor sites in the City of
Canby and the Cams School represent a wasteful expenditure of $208,125 of combined Federal
BTOP and County funds to overbuild multiple existing last mile broadband service provider
networks

9. Clackamas County used false and anecdotal information to misrepresent the state of broadband
availability and adoption in Clackamas County, and specifically in Canby, in order to obtain BTOP
funding for last mile construction in areas which clearly do not meet eligibility under the NOFA
definitions or the ARRA Five Statutory Purposes. The complete, factual data demonstrates that
Clackamas County's last mile project to any site in Canby constitute a wasteful duplication of
existing last mile networks from multiple service providers, based upon patently false
information

Background Facts and Definitions
The section detailing each complaint references the following background facts and definitions.

Canby Telephone Association (dba Canby Telcom), is a member-owned telecommunications cooperative
serving all anchor institutions in the City of Canby and surrounding area, including the Cams School,
which is part of the Canby School District. As members of Canby Telcom, every customer, including
every one of the anchor sites on the Clackamas County list, already owns and maintains Canby Telcom's
state-of-the-art $40-million last mile broadband communications network, including fiber connectivity
directly to Clackamas Community College, the Pittock Exchange in downtown Portland, and to
Clackamas ESD.

Regarding each of the anchor sites on Clackamas County's list for last mile construction:

= Every anchor site in the City of Canby already has last mile broadband connectivity available
from aminimum of8 (and as many as 11) broadband service providers offering speeds of up to
1000 Mbps, and two of these providers have the ability to provide last mile connections of up to
1000 Mbps per location

e Everyschool in the Canby School District and the District Office is currently served with
individual 1000 Mbps connections, and is currently served by a 1000 Mbps dedicated fiber
connection to Clackamas ESD, which provides services to the school district

e The Canby School District recently signed a lengthy multi-year agreement with Canby Telcom to
continue their existing 1000 Mbps services to each site and to Clackamas ESD, after receiving
the County's presentation regarding the CBM

e Every anchorsite is currently served by at least one, and as many as two existing broadband
connections of 3 Mbps or greater, with some anchor sites currently having service from two
different service providers

e NTIA data shows that the average measured broadband speed of schools, libraries, and
community centers (i.e. anchor sites) in Canby is 33.7 Mbps. Test results are from the NTIA's
independent end-user testing of actual broadband connection speeds

* NTIA data also shows that 99.9% of Clackamas County has access to broadband speeds of 768
kbps downstream and 200 kbps upstream

« NTIA data shows that 79.9% of Clackamas County has access to broadband from 3 or more (and
as many as 8) wireline broadband service providers, and 93.6% of the Count also has access to
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broadband services from 5 or more wireless providers (with 44.0% having access to 7 wireless
broadband service providers).

* NTIA data shows that 99.8% of Clackamas County has access to broadband speeds of 3 Mbps
downstream and 768 kbps upstream.

e The Oregon Public Utilities Commission (OPUC) November 2011 report on broadband adoption
confirms that broadband adoption throughout the region which includes all of Clackamas
County is 86%, which is "significantly higher" than the national average and among the highest
in the state.

e Canby Telcom maintains its own middle mile network that currently runs at 10 Gbps, and has
the capacity to expand to 80 Gbps. Western Independent Networks also has a 10 Gbps middle
mile network that Canby Telcom uses for survivability. Both networks connect to multiple Tier |
and Tier Il Internet backbone providers.

NOFA Definitions:

e Underserved area means a Last Mile or Middle Mile service area, where at least one of the
following factors is met: (i) No more than 50 percent of the households in the Last Mile or
Middle Mile service area have access to facilities-based, terrestrial broadband service at greater
than the minimum broadband transmission speed (768 kbps downstream and 200 kbps
upstream); (ii) no fixed or mobile terrestrial broadband service provider advertises to residential
end users broadband transmission speeds of at least three megabits per second downstream in
the Last Mile or Middle Mile service area; or (iii) the rate of terrestrial broadband subscribership
in the Last Mile or Middle Mile service area is 40 percent of households or less. An underserved
area may include individual Census block groups or tracts that on their own would not be
considered underserved.

Using NTIA data for the City of Canby and each individual anchor site:

0 100% of the addresses in the City of Canby and the Carus School have access to
facilities-based, terrestrial broadband service at speeds greater than 3 Mbps from no
fewer than two terrestrial broadband service providers. Since 100% of the addresses
have access to broadband at speeds greater than 3 Mbps, there are no census blocks or
census tracts that qualify as "unserved." Therefore, none of the anchor sites in Canby
meet thefirst criteria to qualify as "underserved."

0 100% of the addresses in the City of Canby and the Carus School have access to no
fewer than 5 fixed or mobile terrestrial broadband service providers, each of which
advertise broadband speeds greater than 3 Mbps. Since 100% of the addresses have
access to broadband at speeds greater than 3 Mbps from multiple providers, there are
no census blocks or census tracts that qualify as "unserved." Therefore, none ofthe
anchor sites in Canby meet the second criteria to qualify as "underserved."

0 The rate of terrestrial broadband subscribership in Canby is estimated at 86%, not
including satellite broadband penetration. Canby Telcom's documented broadband
penetration is 55% of the total addressable market, with concentration far higher inside
the City limits. In addition, Wave Broadband's penetration rate is estimated to be 31%.
This data is supported by the 2011 OPUC broadband availability study which found that
86% of the households in the region which include Canby and Clackamas County
currently have broadband. Therefore, none of the anchor sites in the City of Canby
meet the third criteria to qualify as "underserved."
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0 The NTIA data for broadband availability for the county also shows that Clackamas
County's claims that "the county as a whole" qualifies as "underserved" according to
any of the three criteria is a mathematical impossibility.

e Last Mile means those components of a CCl project that provide broadband service to end-user
devices through an intermediate point of aggregation. That is, in most cases, the Last Mile
connection goes from the end-user device through and intermediate point of aggregation (i.e. a
remote terminal, fiber node, wireless tower, or other equivalent access point) to a primary IP
routing entity in a centralized facility. The Last Mile also includes equivalent services that, solely
because of close proximity between the customer and centralized facility, are routed directly to
the centralized facility. The Last Mile will terminate, and include, the initial customer-facing
router or aggregation switch in the centralized facility (e.g. a DSLAM, CMTS, RNC, or equivalent)
that is utilized to deliver Last Mile broadband service.

0 Itis important to note that in order to construct last mile connectivity to each of the 160
anchor sites specified in the Clackamas County BTOP project, the County will have to
install electronics to aggregate traffic from multiple last mile sites, or else the County
will run out of fiber pairs on the 216-fiber middle mile ring (108 pairs) to transport the
end-user traffic back to the centralized switching facility (Clackamas ESD). This is
important because either Clackamas County has failed to engineer remote aggregation
points and to account for the cost of remote aggregation equipment (e.g. a remote
terminal, remote access gateway) in its construction budget, or the County has failed to
adequately size the middle mile ring to transport all of the traffic from 160 anchor sites.
In the former case, if the County has neglected to engineer and fund aggregation
equipment, then the entire 216-fiber ring becomes "last mile" fiber according to the
NOFA definition.

« Nondiscrimination and Interconnection. The NOFA requires that "all CCI applicants must
commit to the following Nondiscrimination and Interconnection Obligations." Item (v) requires
CCI funding recipients to "offer interconnection, where technically feasible without exceeding
current or reasonably anticipated capacity limitations, at reasonable rates and terms to be
negotiated with requesting parties" (emphasis added).

e Statutory Purposes of the BTOP program. Section 6001 of the American Recovery and
Reinvestment Act of 2009 (ARRA) defines five Statutory Purposes of the BTOP grants (emphasis

added):
1. To provide access to broadband service to consumers residing in unserved areas of the
country"

2. To provide improved access to broadband service to consumers residing in underserved
areas of the country"

To "facilitate greater use of broadband of broadband services by vulnerable populations"
"To improve access to. and use of. broadband service by public safety agencies"

5. "To stimulate the demand for broadband, economic growth, and job creation"

»w

The following section provides specific details regarding each violation / complaint.
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1. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in the City of Canby or to the Carus School in Oregon City constitutes a violation
of the stated terms of Clackamas County's BTOP application.

Clackamas County's BTOP application stated the CBM project "either includes a Last Mile
infrastructure component in unserved or underserved areas, or has received commitmentsfrom
one or more Last Mile broadband service providers to utilize the Middle Mile components.

As the background data above unequivocally demonstrates, 100% of the addresses in the City of
Canby and within each of the Census blocks and Census tracts which comprise Canby, have
access to broadband services from a minimum of 8 (and as many as 11) existing broadband
service providers, three of which offer broadband speeds of up to 1000 Mbps. In addition,
broadband adoption in Canby is estimated at 86% based on factual broadband subscribership by
Canby Telcom subscribers (55% of all addresses) and market estimates of Wave Broadband's
(Canby Telcom's cable competitor) subscribership. The OPUC data validates this estimate.
Broadband adoption in Canby far exceeds the national average, and therefore far exceeds the
limits of eligibility for the use of BTOP funds. This broadband availability and adoption includes
every one of the anchor sites in Canby (and the Carus School) identified in Clackamas County's
list of anchor sites for Last Mile construction.

According to every one of Clackamas County's quarterly and annual reports to NTIA, the County
has yet to obtain a single commitment or signed agreement from any broadband service
providers to utilize the Middle Mile components of its network.

Under the stated terms of its own application, the County may not utilize any BTOP funding to
construct last mile facilities to any site in Canby, including the Carus School in Oregon City.

Clackamas County's original 2010 list of anchor sites it was planning to construct last mile
connectivity to included 25 sites. Among these sites were a vacant lot, two locations with
nothing but water storage tanks, one address listed twice, and two locations with incorrect
addresses. Canby Telcom has repeatedly advised the Clackamas County BTOP project manager
that every anchor site listed in Canby (excluding the vacant lot and the two water tanks) already
has broadband service and is ineligible for use of BTOP funds.

Clackamas County has subsequently modified its list of anchor sites for last mile construction,
removing some of the Canby sites and adding others. Of the remaining 15 sites in Canby on
Clackamas County's list of anchor sites the County plans to construct last mile facilities to, every
single site currently has broadband service from at least one broadband service provider, with
the exception of the new Police Department building which is under construction. Of these 15
sites, 10 are currently connected with 1000 Mbps connections.

Canby Telcom has repeatedly inquired of the County's BTOP project manager why the County
continues to move forward with plans to construct last mile connections to these sites when
none have made a commitment nor have any signed any agreements to purchase services from
the County and when these planned overbuilds constitute unnecessary and wasteful duplication
of multiple existing service provider networks. The only response from the County's BTOP
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project manager is that the County is not providing services to any anchor site, but he has
acknowledged that the County's partner, Clackamas ESD, will.

The OPUC data shows 86% of Oregonians in the four metro counties, which includes
Clackamas County, have broadband access at home, which is a significantly higher percentage
than the national average of 65%. It is also important to note that a sizeable majority of the
households in Clackamas County are in cities which comprise the Portland metropolitan area,
including the cities of Milwaukie, Oregon City, Clackamas, and Gladstone. This data is significant
because it factually disproves the County's assertion in its application that "each Census Tract
[in Clackamas County] was determined to be underserved or unserved by applying anecdotal
information on which areas of the County are the least served by a broadband provider'
(emphasis added). In the application process, NTIA challenged this claim, stating "Iltem 4:
Discrepancy in Level of Service Classification. You state throughout your application that your
PFSA is underserved, but on page 40 you also stated that the area is 'served above the
minimum thresholds spelled out in the NOFA." Please account for this discrepancy” (emphasis
added). The County responded by acknowledging that it had provided false information in is
application: “We are conceding that thefirst criteria (50% of households have access to
broadband) maybe true based on the information provided by the providers. However, we are
contending ... 3 Mbps service is not advertised throughout the county and the rate of
subscribership to broadband is less than 40%" (emphasis added).

The County went on to claim, "In that section [Section E, Service Area Details] we classified the
area [Clackamas County] as Underserved with an estimated percentage of households with
access to broadband of 70% and an estimated percentage of households subscribing to
broadband equal to 35%." You will note from the OPUC data that broadband adoption in the
region which includes Clackamas County is 86%, nearly 2 % times the adoption rate claimed by
Clackamas County. Moreover, even in the rural areas of Clackamas County, including Canby,
Molalla, Beavercreek, and Clear Creek, broadband service providers have invested tens of
millions of dollars broadband infrastructure over the past 6 years to deploy Fiber to the
Premises, xDSL, and cable modem facilities. These rural areas now offer some of the fastest
broadband speeds available in the state.

Clackamas County failed to win a Round 1 BTOP grant, due in large part to the fact that nearly
every single existing broadband service provider (including all area telephone cooperatives and
WAVE Broadband) in Clackamas County filed documents and data in opposition funding the
County's project on the grounds that broadband was widely available and adoption rates were
high in those service providers' service areas, in direct contradiction to the County's
unsupported claims. The NTIA's own data, gathered and validated by an independent third
party, and the OPUC survey strongly supports that opposition and the facts that there are
significant areas of Clackamas County, and specifically anchor sites, which do not meet the
criteria for use of BTOP funds to construct last mile connections. This specifically includes
Canby.

2. Clackamas County's planned use of funding to construct "last mile" connections to any
address in Canby or to the Carus School in Oregon City constitutes a direct violation of the
statutory intent of the BTOP.
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Section 6001 of the ARRA specifies five Statutory Purposes of the BTOP grants, and construction
of last mile connections to anchor institutions violates two of these Statutory Purposes, and fails
to meet the other three. The five Statutory Purposes of the BTOP funding are:

* "To provide access to broadband service to consumers residing in unserved areas of
the country" (emphasis added). As already demonstrated by the NTIA and OPUC data
above, none of the anchor sites in Canby (or the Carus School in Oregon City) are
located in areas which meet the BTOP definition of unserved. Construction of any last
mile connections directly to any anchor site in Canby constitutes a wasteful,
unnecessarily redundant, and grossly inefficient misappropriation of BTOP funds in
direct violation of the ARRA Statutory Principles.

e "To provide improved access to broadband service to consumers residing in
underserved areas of the country” (emphasis added). As documented above (and in
the attachment to this letter), 100% of the anchor sites in Canby and on the Clackamas
County list are currently served by broadband services greater than 3 Mbps, and the
vast majority are currently served with 1000 Mbps services. Therefore, none of the
anchor sites in Canby (or the Carus School in Oregon City), meet the ARRA definition of
"underserved." With 100% availability of broadband access from multiple service
providers, it is impossible to provide "improved access" to any of these addresses, and
use of BTOP funding would violate this Statutory Purpose of the ARRA / BTOP funding.

- To "facilitate greater use of broadband or broadband services by vulnerable
populations"” (emphasis added). The OPUC survey of 4,022 households to determine
the rate of broadband penetration by throughout the state determined that broadband
adoption across all areas of Oregon was "significantly higher" than the US average,
including broadband adoption among traditionally vulnerable groups. Since 100% of the
anchor sites in Canby already have broadband connections (see attached spreadsheet),
it is impossible to facilitate greater access or use of broadband or broadband services by
constructing duplicate last mile connections to those same anchor sites in Canby (or the
Carus School). The OPUC report also directly contradicts Clackamas County's
unsupported claims and instead demonstrates that broadband access is "more
widespread among other traditionally underserved demographic and socioeconomic
groups in Oregon than nationwide."

< Incomes below $50,000 - 71% of Oregonians in this group currently have
broadband access, compared to 53% nationally

= High school education - 50% of Oregonians in this group currently have
broadband access, compared to 46% nationally

» Disabled - 67% of disabled Oregonians have broadband access, compared to
42% nationally

» African-Americans -77 % of Oregonians in this category have broadband access,
compared to 59% nationally

« Hispanic - 81% of Oregonians in this category have broadband access,
compared to 49% nationally

It is also important to note, according to the most recent 2009 data from City-data.com,
the median household income in Canby ($58,892) and Clackamas County ($59,875) is
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approximately 125% of the state average ($48,457). This data further indicates that
broadband adoption in Canby (and throughout Clackamas County) is statistically likely to
be higher than the state average because broadband adoption correlates very closely to
median household income. This data also provides concrete evidence that Clackamas
County's plans to duplicate the multiple existing broadband networks in Canby
constitute an unnecessary and grossly wasteful misuse of BTOP funds in an area that is
100% "served" according to NTIA, State of Oregon, and service provider data.

"To improve access to. and use of. broadband service by public safety agencies"
(emphasis added). As noted above, every public safety agency in Canby currently has
broadband connectivity of 1000 Mbps to each site, and has access to additional
broadband services from multiple other wireline and wireless broadband service
providers. The Canby police department also owns a microwave broadband system
donated by Canby Telcom. This system is capable of delivering a fully meshed point to
multipoint wireless broadband network. Since 100% of the public safety entities in
Canby already have broadband access and are able to obtain speeds up to 1000 Mbps at
each location, the Clackamas County project does not provide any improved access to
broadband, nor does it increase use of broadband.

"To stimulate the demand for broadband, economic growth, and job creation”
(emphasis added). Canby Telcom is a member-owned cooperative and a not-for-profit
entity. Each of the anchor institutions are, therefore, member-owners of the extensive,
state-of-the art Canby Telcom broadband infrastructure, and have an inherent incentive
to continue to choose broadband service from Canby Telcom, rather than to abandon
their equity interest in an existing network infrastructure. The "buy local" mentality is
extremely strong in Canby, especially given the fact that every Canby Telcom customer /
member owns a stake in a broadband service provider with a state of the art network
that offers some of the most advanced services and fastest speeds in the state.
Furthermore, Canby Telcom employs more than 60 employees, local contractors, and
multiple other service businesses within Canby. Canby Telcom is in the middle of an
approximately 15 year, $40 million project to expand its fiber to the premises network.
Conversely, the Clackamas County CBII project will employ no one in Canby beyond the
initial construction which will last for less than 90 days in Canby. By constructing a
duplicate last mile network in Canby, Clackamas County will instead take away jobs from
within Canby and shift them to entities like Clackamas ESD in Oregon City. More
importantly, the Clackamas County BTOP application states that Clackamas ESD will
utilize existing employees to manage the CBIl middle mile and last mile network. By
competing with the existing broadband service providers in Canby, the net result will be
a net loss of jobs in Canby and Clackamas County as a direct result of the construction of
last mile connections in Canby. That will also result in a corresponding shift of the
"multiplier effect” of local spending by the resulting fewer Canby Telcom employees out
of Canby and into Oregon City. The net effect is no change in the provision of
broadband services to the same anchor sites, but rather facilitates a transfer of jobs and
local spending out of Canby. The only possible, factual outcome, if Clackamas County is
permitted to construct last mile connectivity directly to any anchor institutions, will be a
temporary (less than 90 day) increase in contract activity by a non-local (from outside of
Clackamas County) contractor, and then a net decrease in revenue, reinvestment, and
employment in Canby. Clackamas County's plan to construct last mile facilities in Canby
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to compete directly with a truly locally-owned and operated cooperative will cause
direct, irreparable economic harm to Canby rather than stimulate it.

3. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in Canby or to the Carus School in Oregon City constitutes a direct violation of the
Comprehensive Communities Infrastructure (CCl) Policy Rationale.

e The Comprehensive Communities policy rationale requires CCl projects to include the
construction of "Middle Mile broadband facilities and the provision of new or substantially
upgraded connections to community anchor institutions as its centerpiece,” and which will
"provide a number of benefits to the public and taxpayers," and that the project will
provide "end-user broadband services in unserved and underserved communities." With
respect to these CCl requirements:

0 Since every anchor site in Canby is already connected (see attachment) with state of
the art fiber optic or cable modem broadband services with every site having access
to speeds of up to 1000 Mbps symmetrical, it is impossible to provide new or
upgraded connections, let alone "substantially upgraded” connectivity to any of the
anchor sites in Canby, even by constructing an overlapping network.

0 As customers of a member-owned telecommunications cooperative, the public and
taxpayers of Canby, including each anchor institution, have already build and
currently maintain a state of the art fiber-optic broadband network. There are at
least seven additional for-profit wireline and wireless broadband service providers
which also offer competitive broadband services to each and every anchor site in
the City of Canby. The use of additional Canby residents' / Canby Telcom ("CTA")
members' Federal and local tax dollars to fund a duplicate public network,
constitutes a wasteful use of public funds. Moreover, CTA has expended more than
$15,000,000 over the past 6 years to build a fiber-to-the-premises (FTTP) network
and to offer gigabit services its members. CTA anticipates continued capital
investment for the next 6-10 years to continue to extend higher bandwidth speeds
to each address in CTA's serving area. Clackamas County's desire to over-build CTA
members' network and to compete directly to provide services will only serve to
reduce CTA's capital investment in the Canby and surrounding area, thereby causing
direct, measurable long-term economic harm to the City of Canby. Furthermore,
whereas CTA's fiber and bandwidth expansion construction is a 12-16 year,
$40,000,000 project which uses local employees and local contractors and
generates substantial local tax and franchise revenues, Clackamas County's project
involves less than 90 days of construction in Canby, utilizing non-local contractors,
and which "exports" local jobs from Canby Telcom, local expenditures for contractor
and supplier services from Canby Telcom out of the rural Canby portion of the
County to the metropolitan portion in Oregon City. In addition, the competition to
overbuild to a select few addresses not only means a new, unnecessary, and added
cost to provide service on a per address basis than CTA's project which serves all
addresses in a contiguous area, Clackamas County's limited connectivity to a
handful of addresses in Canby could very well reduce the tax revenue and franchise
revenue CTA pays to the City of Canby.
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e The NTIA grant awarded funds to Clackamas County for the CBII project with a requirement
that construction of last mile infrastructure is limited to “unserved or underserved areas,"
or in areas where the County has "commitmentsfrom one of more Last Mile broadband
service providers to utilize the Middle Mile components.” According to the County s most
recent quarterly and annual reports to the NTIA, Clackamas County has no signed
agreements or commitments from any last mile broadband service providers to utilize any
portion of the CBII network (letters of support included during the application process are
not signed contracts). Given the already highly competitive and heavily saturated
availability of broadband services from multiple wireline and wireless broadband service
providers in Canby, there is no viable economic sense for any entity to construct additional
last mile infrastructure in Canby (or to the Carus School). Given that the Canby School
District recently signed a lengthy multi-year extension of its existing contract with Canby
Telcom for 1000 Mbps connectivity to each school and to Clackamas ESD, there is limited
chance that any new entrant would win a contract from the Canby School District. This is
especially true given the recent extensive cuts to the Canby School District budget for the
2012-2013 school year. As already noted above, Canby Telcom is a member-owned
association, and every customer / member already owns a portion of Canby Telcom's
extensive state-of-the art fiber-optic broadband network, and the potential for a new
entrant to draw anchor institutions away from "their" network is also unlikely because it
directly conflicts with their own interests.

4. Clackamas County's planned use of funding to construct "last mile" connections to any
addresses in Canby constitutes a direct violation of the Special Award Conditions set by the
National Telecommunications and Information Administration (NTIA).

e The NTIA attached unique Special Award Conditions to the Clackamas County BTOP award,
explicitly prohibiting use of any BTOP funds to construct last mile connections in Canby
Telcom's serving area. Section 9 ("Last Mile Overlap") of these Special Award Conditions
state:

"Specifically, the recipient shall not use BTOPfunds to construct customer laterals in the
service areas funded for Round 1 BIP recipients EGID #702 City of Sandy Oregon and EGID
#4142 Canby Telephone Association [dba Canby Telcom]. The recipient must provide a
detailed, street-level network map confirming there is no duplication of construction. Ifitis
determined by NTIA that there is overlap, the recipient must submit a revised budget and
associated documentation that removes the costs associated with the duplication or
reallocates costs to allowable activities within the same proposed funded service area. The
detailed, street-level network map must be submitted no later than six months after the
award date unless a formal request for extension is submitted and approved by the Grants
Officer. Due Date: 01/02/2011."

Clackamas County was obligated to provide a detailed, street-level network map showing
the original 25 anchor sites in Canby where the County planned to construct last mile
laterals. To be in compliance with these special Award Conditions, the County must have
either:
0 Provided a map by the deadline. The map would have shown there was an overlap
at every one of the Canby anchor sites, or
0 Provided a map which fraudulently indicated there was no overlap, or
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o Requested an extension of the 01/02/2011 deadline and provided a subsequent
map, which either showed there was duplication or fraudulently indicated there was
no duplication

o Not provided a map in violation of the Special Award Conditions

Even if the County did submit an initial map, the County is presumably obligated to provide
an updated map to NTIA at the same time as it added or removed anchor sites in Canby.
Canby Telcom can find no indication in any of the County's quarterly or annual reports to
NTIA that it has complied with the requirement to provide the map, or that it has provided
any maps corresponding to the updated list. Itis conceivable that the County might have
requested a waiver of these special conditions, but there is also no specific information in
the County's quarterly or annual reports to indicate that it has requested a waiver for any of
the Canby sites. If the County did submit a valid waiver and the NTIA did approve it, any
construction of last mile facilities to anchor sites in Canby Telcom's serving area would still
constitute a gross waste of Federal taxpayer dollars to construct overlapping last mile
facilities in an area already heavily served by multiple service providers, and which does not
meet any of the BTOP criteria for use of last mile funds.

5. Clackamas County's documented intention to offer access to "middle mile" dark fiber at
disparate pricing constitutes a violation of the NOFA requirement to provide non-
discriminatorv access to infrastructure constructed using BTOP funding.

o Clackamas County has documented in its quarterly and annual reports to NTIA that is
intends to offer interconnection / access to the BTOP funded middle mile fiber ring at
pricing that gives preferential pricing to "government entities," such as Clackamas
County's "partner" Clackamas ESD. Clackamas ESD will pay far below market rates to
lease dark fiber from Clackamas County ($250 per pair), whereas all other entities,
including not-for-profit co-operatives like Canby Telcom, will be required to pay ($1,000)
four times as much for the access to the same pairs. This means that Clackamas ESD
will have an inherently unfair cost advantage over commercial broadband service
providers to compete with existing commercial broadband service providers, including
the multiple not-for-profit cooperatives like Canby Telcom. As Clackamas ESD seeks to
offer Last Mile services to a school district, as an example, the discriminatory price
advantage that Clackamas ESD obtains from Clackamas County means that it can
provide the exact same service over the exact same fiber network and using the exact
same equipment, but at a fraction of the cost that any of the existing broadband service
providers could. In effect, Clackamas County is forcing non-governmental lessees to
subsidize the middle mile operating expenses of a competitor whose last mile capital
construction is already funded with public tax dollars. This is a clear and significant
violation of the Nondiscrimination and Interconnection requirement which has the
potential to cause irreparable harm to all other broadband service providers.

o InaSeptember 19, 2011 E-mail, David Soloos, the Clackamas County Broadband Project
Manager, confirmed the County's BTOP obligation to provide uniform pricing for access
to the County's middle mile ring being constructed with BTOP funding. In that E-mail to
Keith Galitz, President of Canby Telcom, and others, Mr. Soloos stated, "The County's
fiber pricing is pretty well set at $1,000/mo per pair of fibers per ring. Though the rate
needs to be the samefor everyone (federal non-discrimination/equity requirements,
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plusjust good public policy so we can't be accused of playing favorites in the
marketplace). .." (emphasis added). By Mr. Soloos', and thereby the County's own
admission, by applying disparate pricing for access to its middle mile fiber ring,
Clackamas County is engaging in bad public policy by knowingly and actively supporting
discriminatory pricing in direct violation of the NOFA.

o Section D.l.b ("Nondiscrimination and Interconnection™) of the NOFA also warns,
"Awardees that fail to accept or comply with the terms listed above [nondiscriminatory
interconnection, rates, and terms] may be considered in default of their grant
agreements. NTIA may exercise all available remedies in the event of a default,
including suspension of award payments or termination of the award."

6. Clackamas County's intent to offer "lit" broadband services to non-educational entities via
Clackamas County Education Service District (ESD) in violation of Oregon statutes, and is
therefore also a violation of the NOFA requirement to comply with all Federal and state
laws.

Section X of the NOFA requires recipients of BTOP grants to "comply with all applicable Federal
and State laws." The provision of any technology services to municipal governments, utilities,
private healthcare facilities, police and fire departments by an ESD are in explicit violation of
state law governing Education Service Districts. Specifically, Oregon Revised Statutes, Chapter
334, section 175 defines the services Education Service Districts are required and permitted to
provide under state law. ORS 334.175 only permits ESDs to provide "core services to
component school districts" and defines the goals of those services as:

e Assist component school districts in meeting the requirements of state and federal law;

e Improve student learning

e Enhance the quality of instruction provided to students;

e Enable component school districts and the students who attend schools in those
districts to have equitable access to resources; and

 Maximize operational and fiscal efficiencies for component school districts

Section 175 further specifies each ESD to develop a "local service plan™ and defines the required
services an ESD is mandated to provide, none of which include the provision of any form of
services to any non-education related entity. Providing broadband services to municipal
government, utilities, private healthcare facilities, police departments, and fire departments are
clearly unrelated and extend far beyond the statutory responsibilities and authority of an
Education Service District. Section 185 of ORS 334 permits ESDs to provide "entrepreneurial
services and facilities to public and private entities and to school districts” if “the primary
purpose of the services is to address a need of the component school districts,”" and only with
the approval of the ESD's component school districts, and must include "an explanation of
whether any moneys received from the State School Fund or local revenues of the education
service district... may be required to finance the services orfacilities."” Given the extreme
state of underfunded education in the State of Oregon and the ongoing budgetary reductions
required by school districts in Clackamas County, including the Canby School District, the
expenditure of any ESD funds to subsidize non-educational services to multi-million dollar
private healthcare businesses, utilities, unmanned water tanks, and other non-education
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entities constitutes an inappropriate and irresponsible misappropriation of ESD funding and
revenue.

Clackamas County's / Clackamas ESD's intent to offer "lit" broadband service to any non-
educational entity in direct competition with multiple private enterprises and several
member-owned not-for-profit co-operatives creates direct economic harm in Canby, in
direct opposition to the purpose of the ARRA and specifically the BTOP

As demonstrated above, the use of tax payer dollars to construct duplicate, overlapping, and
economically unjustifiable last mile infrastructure to anchor sites in Canby in order to permit
Clackamas ESD, or any other entity, to utilize publicly subsidized capital funds and operating
expense to compete with local not-for-profit member-owned associations like Canby Telcom
cause direct, measurable economic harm in Canby. Specifically, Clackamas County's overbuild
jeopardizes $15 million of current investment and more than $25 million of future capital
investment over the next 6-12 years. This has the potential cascading effect of dramatically
reducing not only Canby Telcom jobs in Canby, but also spending on construction contractors,
electrical contractors, and dozens of other suppliers that Canby Telcom currently utilizes in
Canby. This direct, measurable economic harm is in the form of:

Migration of high-paying, technical jobs from Canby Telcom and out of rural Canby to
the metropolitan areas of the County (Oregon City and Clackamas ESD). Specifically, the
impact is to jobs in Customer Care / call center, installation and repair technicians,
network operations center (NOC), IP network engineering, and facilities construction
and engineering.

Loss of "multiplier effect” spending in Canby for services from other local Canby
businesses which directly supply / support Canby Telcom, and other local businesses
used by Canby Telcom and its employees and sub-contractors, such as grocery stores,
gas stations, automotive repair and maintenance shops, etc.

Reduction of contractor work from Canby Telcom, including high paying, long-term
construction, electrical contractors, etc.

Stranded capital investment. Canby Telcom has already invested more than $15 million
over the past 6 years to construct state-of-the art last mile fiber optic broadband
infrastructure to every one of the anchor sites in Canby. Any business cannibalized by
Clackamas County and/or its BTOP partner Clackamas ESD results in immediate
interruption on the return on Canby Telcom members' equity. This causes direct harm
to every one of Canby Telcom's roughly 8,000 members, and diminishes Canby Telcom's
ability to continue its substantial capital investment in the extreme rural areas of its
serving area.

Duplicating the existing last mile broadband infrastructure to the anchor sites in Canby and
the Carus School represent a wasteful expenditure of $208,125 of combined Federal BTOP
and County funds to overbuild multiple existing last mile broadband service provider
networks.e

The Clackamas County CBII project is a $11.1 million project
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e 20% of the total project cost may be utilized for construction of last mile infrastructure
($2.2 million) is eligible for construction of last mile infrastructure to the 160 anchor
sites identified by Clackamas County

e This is an average of $13,875 per site

e There are 15 anchor sites on the Clackamas County list of anchor sites which are located
in Canby Telcom's serving area, plus the Carus School. 15 sites times $13,875 per site
equals $208,125

9. Clackamas County used false and anecdotal information to misrepresent the state of
broadband availability and adoption in Clackamas County, and specifically in Canby, in order
to obtain BTOP funding for last mile construction in areas which clearly do not meet
eligibility under the NOFA definitions or the ARRA Five Statutory Purposes.

The complete, factual data demonstrates that Clackamas County's last mile project to any site in
Canby constitute a wasteful duplication of existing last mile networks from multiple service
providers, based upon patently false information . The County cannot claim that adequate data
was unavailable at the time of its application, because the County acknowledged, and summarily
dismissed, the multiple broadband service providers had provided opposing data showing the
availability and adoption of broadband in Clackamas County was substantially higher than the
County claimed, and did not meet the definitions of unserved or underserved. It is worth
pointing out that Clackamas County applied for, but failed to obtain, Round 1 BIP funding in the
face of widespread opposition and data showing the County's proposed serving area did not
meet those requirements.

The County's BTOP application states that the County will use BTOP funds to construct last mile
facilities to sites where the County has an agreement with a broadband service provider to
provide services to the anchorsite. To our knowledge, none of the broadband service providers
serving Canby have signed any agreement with the County to use its planned last mile facilities
because each service provider already owns and maintains its own last mile access network to
each of those locations, and would merely strand its own capital investment were any of them
to take service from Clackamas County. In short, there is no viable economic reason for any
broadband service provider to utilize the County's last mile duplicate facilities in Canby, even if
the County were permitted to construct last mile facilities in Canby.

Clackamas County's BTOP application used patently false, and self-admitted "anecdotal"
information to grossly misrepresent broadband availability and adoption in Clackamas County
"as awhole." Inthe Due Diligence phase, the NTIA challenged the County's claims of
broadband availability and adoption and the County's use of "anecdotal" information to arrive
at that conclusion. In its response, the County admitted that it had failed to perform any survey
of broadband availability and adoption in the County. Instead, the County merely asserted,
without any supporting data, that "the county as a whole will qualify as Underserved as defined
in the NOFA." The NTIA and OPUC data, as well as the data from the broadband service
providers factually disprove this claim.

Furthermore, in the response to the NTIA's challenge to the County's claims, the county cited a
manager of a County cable TV commission who has "knowledge of the cable companies' service
offerings" of the cable franchise holders in the County. Without providing any data, but
acknowledging information from the broadband service providers themselves which
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contradicted the County's claims, the County concluded that broadband was neither widely
available nor adopted. It is extremely important to note that the County excluded any data
about the extensive broadband service offerings by telcos, fixed wireless broadband service
providers, and mobile wireless broadband service providers in the County, none of whose
service offerings the manager of the cable TV commission would have had any knowledge.

In summary, Canby Telcom supports the goals of BTOP. However, Canby Telcom actively opposes
any deviation by Clackamas County from the statutory intent and requirements of the BTOP
program, unilateral changes to the County's grant application, and any wasteful use of BTOP funds
to overlap multiple existing broadband service provider last mile networks in Canby or any other
area which fails to meet the BTOP definition of "unserved" or "underserved." The facts
demonstrate quite clearly that none of the anchor sites in Canby meet that definition, and every site
is therefore ineligible for use of BTOP funds for duplicating last mile infrastructure.

Canby Telcom also fundamentally objects to a public entity using taxpayer dollars to overbuild
multiple existing broadband service provider networks with no signed agreements to utilize that
infrastructure. Canby Telcom finds it extraordinarily unlikely for any broadband service provider to
strand its own capital investment to utilize the County's last mile infrastructure, and no additional
commercial entity would enter a highly competitive and highly commoditized marketplace as a ninth
or tenth broadband service provider. The only viable conclusion is that the County's unwavering
intent to overbuild last mile infrastructure is because of an ulterior motive to subsidize another
government entity's (Clackamas ESD) entrance into a market where no sound business logic would
support a new entrant. Canby Telcom adamantly opposes Clackamas County's violation of the
nondiscrimination requirement, and contends that the County has acknowledged it has no legal or
ethical grounds to offer discriminatory pricing that would directly benefit its BTOP partner,
Clackamas ESD. The discriminatory pricing constitutes a direct subsidy from the commercial entities
to government entities, such as Clackamas ESD, for the sole purpose of enabling the use of public
funding to compete against private enterprise.

There are additional anchor sites in Clackamas County, beyond the current list of 160, that currently
lack last mile connectivity to broadband services, which have requested connectivity as part of the
Clackamas County CBII. In the "Project Indicators" section of its Q4 2011 report to NTIA, Clackamas
County states: "Anchor sites are now requesting additional sites be connected, and we are working
with our budget and theirs to plan connections as we find it prudent to do so." Since Clackamas
County did not include those anchor sites in its original March 2010 list of "Last Mile Anchor Sites"
nor on its January 2011 approved list of modified sites, and since the County acknowledges there
are additional anchor sites in other areas of the County which it does not have the budget to reach,
Canby Telcom would like to highlight that BTOP funds would be more appropriately and more
effectively applied to serve those sites rather than over-building the anchor sites in Canby which do
not meet BTOP criteria, nor the County's last mile objectives stated in its BTOP application.

Clackamas County has already made at least two major changes to the list of CAls it plans to build
overlapping last mile infrastructure to connect. Inthe County's Q4 2011 quarterly report to NTIA,
the County states that it "deleted 9 anchor sites in Estacada to resolve [the] overlap issue”
(emphasis added). By acknowledging that it could not overbuild last mile infrastructure to anchor
sites which already had broadband access or connectivity, the County properly re-aligned its project
to remain consistent with the BTOP requirements and the County's own intent as documented in its
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BTOP application. The situation is no different in Canby. The County would be wastefully
overbuilding extensive existing last mile broadband availability by constructing last mile facilities to
the anchor sites in Canby.

Canby Telcom formally requests that NTIA immediately compel Clackamas County to remove all
anchor sites in Canby, and the Carus School in Oregon City from the list of sites to which the County
plans to construct last mile infrastructure. In addition, Canby Telcom requests that the NTIA
immediately compel Clackamas County to cease its discriminatory middle mile dark fiber lease
pricing for commercial entities relative to governmental entities.

CC: Clackamas County Board Of Commissioners
U S House Commerce Oversight Committee
Rep. Cliff Stearns, Chair
City of Canby, City Administrator
David Soloos, Broadband Project Manager

Enclosure
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Clackamas County - CBII / CBX Last Mile Anchor Sites

Award ft  NTIOBI"EpgOjef! Q |

CSX Site
Ackerman Middle School
17 Trost Elementarv
Law Enforce-
155 Medical ~ Willamette fall* Pediatric Group

79>]0Bd |]OUNOQ AjjQ

Address

}50 SE 13th Ave

1859 SE Township Rd

721 SW 4th Ave

562 NW 5th Ave

501 N Grant

11108. vy St

BOOS Redwood St

122 N, Holly St,

221°S, Pine St.

182 N Hollyst.

292 N Holly St

200S Hazel Dell Way

City

Canby

Canby

Canby

Canby

Canbv

Canby

Canbv

Canbv

Canbv

Canbv

Canby

Canby

Zip

97013

97013

97013

97013

97013

97013

97013

97013

97013

97013

97013

97013

Hybrid Fiber Coax/
DOCSIS 3 Cable Modem
Available?

Fiber to the premesiss
(FTTP) Already
Available?

fes, up to 50 Mbps
res. GPON, and Point to downstream / 5 Mbps
Point Active Ethernet  jDstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet ~ uDstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream /5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Ye*, GPON, and Point-to downstream /5 Mbps
Point Active Ethernet ~ upstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Ye*. GPON, and Point-to downstream 7 5 Mbps
Point Active Ethernet  upstream

Yet, up to 50 Mbps
Yes. GPON. and Point-to downstream / 5 Mbps
Point Active Ethemet  upstream

Yet, up to 50 Mbps
Yes. GPON, and Polnt-ta downstream / 5 Mbps
Point Active Ethernet ~ upstream

Yes, up to 50 Mbps
Yes. GPON, and Point-tc downstream / 5 Mbps
Point Active Ethernet  upstream

Ye*, up to 50 Mbps
Yes, GPON, and Point-tc downstream / 5 Mbps

Point Active Ethernet upstream

Other Wireline
Digital Subscriber Line Broadband Services

(xDSL) Available? Available

Ye* ADSL, SDSL,

ADSUt, up to 10Mbps

downstream /1,5 Mbps Yes, including T-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream / 1.5 Mbps Yes, including T-1, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1.5 Mbps Yes, includingT-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /15 Mbps Yes, includingT-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1,5 Mbps Yes, including T-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1.5 Mbps Yes, including T-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1,5 Mbps Yes, includingT-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /15 Mbps Yes, including T-1, DS-3/
upstream 0c-3

Yes, ADSL, SDSL,

ADS12+. up to 10Mbps

downstream / IS Mbps Yes, includingT-I, DS-3/
upstream 0c-3

Yes. ADSL, SDSL,

AOS12*, up to 10Mbps

downstream / 1.5 Mbps Yes, includingT-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,
AOSL2+, up to 10Mbps
downstream /1S Mbps Yes, including T-I, DS-3 /

upstream 0C-3

Yes. AOSI, SDSL,
ADS12*. up to 10Mbps
downstream /15 Mbp Yes, including T-I, DS-3/

upstream 0oC-3

Currently Served by?

Fiber to the premesis,
IGbps.

Fiber to the premesis,
IGbps.

Two copper DS-1 (L54
Mbps each).

Fiber to the premesis,
IGbps.
One copper DS-1 (1.54
Mbps).

Fiber to the premesis,
LGbps.

Fiber to the premesis,
IGbps

Fiber to the premesis,
IGbps

Fiber to the premesis,
IGbps.

Two ADSL2+
LOMbps/IMbps.

Fiber to the premesis,
20 Mbps/5Mbps.

Fiber to the premesis,
40Mbps/10Mbps

Fiber to the premesis,
60Mbps/30 Mbps
ADSL2+ BMbps/IMbps

Fiber to the premesis
20Mbps/5Mbps.
Fiber OC-3/DS3 (44.74
Mbps).

Broadband Services
Available

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t0 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t0 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
10 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t01 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t0 1 Gbps symmetrical
Wireless: Any speed up
t0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t0 1 Gbps symmetrical
Wireless: Any speed up
t0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Ghps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Ghps symmetrical
Wireless: Any speed up
to0 100 Mbps
downstream/50 Mbps
upstream

Mobile Wireless
Broadband
Available?

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1GHz,
and unlicensed 2 4
GHz and 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1GHz,
and unlicensed 2.4
GHzand 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1GHz,
and unlicensed 2.4
GHz and 5 GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1GHz,
and unlicensed 2 4
GHz and 5 GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1,7GHz, 2.1GHz,
and unlicensed 2.4
GHz and 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
L,7GHz, 21 GHz,
and unlicensed 2.4
GHz and 5 GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1,7GHz, 2.1GHz,
and unlicensed 2.4
GHz and 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1 GHz,
and unlicensed 2.4
GHz and 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2.1GHz,
and unlicensed 2,4
GHz and 5 GHz

Yes, 800 MHz, 850
MHz, 1900 MHz,
17GHz, 2,1GHz,
and unlicensed 2.4
GHzand 5 GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1,7GHz, 2,1GHz,
and unlicensed 2.4
GHz and 5GHz

Yes, 800MHz, 850
MHz, 1900 MHz,
1.7GHz, 2,1GHz,
and unlicensed 2.4
GHz and 5 GHz

Fixed Wireless
Broadband
Available

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, upto IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, upto IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Yes, up to IGbps
symmetrical

Satellite
Broadband
Available?

Ye*, 12 Mbps

downstream
3 Mbps

upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/B Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Broadband at this Address
(According to the Oregon state
broadband mapping project)

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications,T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
5print, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbanc
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

Notes:

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: Ail of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District-

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: All of the Canby School District
Buildings are already connected via Fiber to
the premesis and a IGbps symmetrical
network provided by Canby Telcom, and all
locations already receive broadband
services from Clackamas Eductation Service
District.

Note: This location will also have Fiber to
the premesis in July 2012, Construction of
the fiber has already started. The police
department is moving from this location In
summer 2012 (see below)
County removed this location from the Last
Mile Anchor Sites list In April 2012.

Oadtamas

Note: Clackamas County removed this
location from the last Mile Anchor Sites list
in April 2012.

Note: Clackamas County removed this
location from the last Mile Anchor Sites lilt
in April 2012.

Note: This location i* also served by Integra
Telecom with afiber to the premesis
broadband service

Yes

Yes

Removed from Original List?

Meets ARRA/NOFA
definition of "umerved"”
or Hunderserved?*

No

No

No

No

No

No

No

No

No

No

No

Is Site Eligible to Use
ARRA Funds for Last
Mile Construction?

No

No

No

No

No

No

No
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Utility ~ Canbv Utility Main Office 154 NW 1st Ave

591 N. Cedar St.

Utility ~ Canby Utility «Water Treatment

Utility  Canby Utility - Future Main Office  S. Pine St/ SE 3rd Ave

Utility Canby Utility - Waste Water Treatm 1480 NE Territorial Rd

SW corner of NW4th

Utility ~ Canbv Utility - Water Reservoir

440 SW 13th Avenue

Utility ~ Canby Utility - Water Reservoir

Community Clackamas County Fairgrounds 694 NE 4th Ave

iw Enforceme Canby Police 117SNW 3rd Ave
Librarv  Canbv Library - Future Site TBD
Citv Hall ~ Canby City Hall - Future Site TBD

Canbv

Canby

Canby

Canby

Canby

Canby

Canby

Canby

Canby

Canby

97013

97013

97013

97013

97013

97013

97013

97013

97013

97013

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Yes, GPON, and Point-ta downstream / 5 Mbps
Point Active Ethemet  UDstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  upstream

Yes, GPON, and Point-to
Point Active Ethernet  Unknown

No Unknown

Yes, GPON, and Point-to
Point Active Ethernet ~ Unknown

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream /5 Mbps
Point Active Ethernet  upstream

Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
Point Active Ethernet  uostream

See Note

See Note

See Note See Note

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1.5 Mbps Yes, including T-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /1.5 Mbps Yes, including T-1, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream / 1,5 Mbps Yes, including T-1, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /15 Mbps Yes, including T-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,
ADSL2+, up to 10Mbps
downstream /1.5 Mbps

upstream Yes, including T-1, DS-3

Yes, ADSL, SDSL,

ADSL2+, upto 10Mbps

downstream /1.5 Mbps Yes, includingT-I, DS-3/
upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps

downstream /15 Mbps Yes, including T-I, DS-3 /
upstream 0oc-3

Yes, ADSL, SDSL,
ADSL2+, up to 10Mbps
downstream /1.5 Mbps Yes, including T-I, DS-3/

upstream 0oc-3
See Note See Note
See Note See Note

Fiber to the premesls,
LGbps.

Fiber to the premesls

20Mbps/IOMbps

One copper DS-1 (1.54
Mbps).

AC 10 Mbps x 2
Mbps

See Note

Fiber to the premesis,
IGbps

Dry copper pair
telemetry circuit.

Dry copper pair
telemetry circuit

Wave Broadband cable
modem, speed
unknown.
CanbyTelcom POTS/
E911.

See Note

See Note

See Note

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
t0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
t0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
t0 1 Gbps symmetrical
Wireless: Any speed up
to0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
t0 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

Wireline: Any speed up
to 1 Gbps symmetrical
Wireless: Any speed up
to 100 Mbps
downstream/50 Mbps
upstream

See Note

See Note

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1 GHz,

and unlicensed 24 Yes, up to IGbps
GHz and 5 GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHZ,

17GHz, 2.1GHz,

and unlicensed 24 Yes, up to IGbps
GHz and 5GHz symmetrical

Yes, 800MHz, 050

MHz, 1900 MHz,

1,7GHz, 21GHz,

and unlicensed 2.4 Yes, up to IGbps
GHz and 5GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2,1GHz,

and unlicensed 2.4 Yes, upto IGbps
GHz and 5 GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1 GHz,

and unlicensed 2.4 Yes, up to IGbps
GHz and 5 GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1GHz,

and unlicensed 2.4 Yes, up to IGbps
GHzand S GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1GHz,

and unlicensed 2,4 Yes, up to IGbps
GHz and 5 GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2,1GHz,

and unlicensed 2.4 Yes, up to IGbps
GHz and 5GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1GHz,

and unlicensed 2.4 Yes, up to IGbps
GHz and 5 GHz symmetrical

Yes, 800MHz, 850

MHz, 1900 MHz,

1.7GHz, 2.1 GHz,

and unlicensed 2.4 Yes, up to IGbps
GHz and 5 GHz symmetrical

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
3 Mbps
uostream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
uostream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbanc
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbanc
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications.

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbant
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbanc
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Integra
Telecom, Skycasters, Sprint, Starbanc
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

Note: Clackamas County removed this
location from the Last Mile Anchor Sites list
in April 2012 Yes

Note: Clackamas County removed this
location from the Last Mile Anchor Sites list
in April 2012. Yes

Note: Thissite is an undeveloped lot, and

the City of Canby does not have definitive

plans nor budget to develop this site.

Clackamas County removed this location

from the Last Mile Anchor Sites list in April

2012. Yes

Note: The address to this facility is actually
1470, not 1480. Clackamas County removed
this location from the Last Mile Anchor Sites

list in April 2012 Yes

Note: This site is an unstaffed water tower,
which only requires a 56kbps dry copper

pair telemetry circuit. Clackamas County
removed this location from the Last Mile
Anchor Sites list in April 2012. Yes

Not*: This site is an unstaffed water tower,
which only requires a 56kbps dry copper

pair telemetry circuit Clackamas County
removed this location from the Last Mile
Anchor Sites list in April 2012. Yes

Note: The Police Department will occupy
this site in summery 2012, and will have
service from Canby Tetcom, including Fiber
to the premesis broadband of at least
10Mbps/5Mbps. Canby Telcom also offered
to provide Clackamas County redundant,
physically diverse conduit to this site at
significantly below-market rate, but the
County declined. The Police Department
also has its own Motorola Canopy
microwave broadband system donated by
Canby Telcom, and has the ability to provide
high bandwidth point-to-point and point-to-
multipoint broadband services,

Note: Clackamas County removed this
location from the Last Mile Anchor Sites list
in April 2012 Yes

Note: Clackamas County removed this
location from the Last Mile Anchor Sites list
in April 2012 Yes

No

No

No

No

No

No

No

No

No

No

No

No

No
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School  Canbv Community Preschool 1520 N Holly St. Canbv
1110S Ivy St(see

School  CanbySchool District Office note) Canby

Medical  Clackamas County Medical Office ¢ 721SW 4th Ave Canbv

School  Carus School 14412 South Carus Ro Oregon Cit'

Yes, up to 50 Mbps
Yes, GPON, and Poirt-to downstream /5 Mbps

97013  Point Active Ethernet  upstream
Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
97013  Point Active Ethernet  upstream
Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
97013  Point Active Ethernet  upstream
Yes, up to 50 Mbps
Yes, GPON, and Point-to downstream / 5 Mbps
97045  Point Active Ethernet  upstream

Yes, ADSL, SDSL,
AOSL2*, up to 10Mbps
downstream /1.5 Mbps Yes, includingT-1, DS-3/

upstream 0oc-3 ADSL2+ 3Mbps / 1Mbps

Y«, ADSL, SDSL,

ADS12*, up to 10Mbps Fiber to the premesls,
downstream /1.5 Mbps Yes, including T-1, DS-3/ LGbps.

upstream 0oc-3

Yes, ADSL, SDSL,

ADSL2+, up to 10Mbps Fiber to the premesis,
downstream /1.5 Mbps Yes, including T-1, DS-3/ IGbps

upstream 0oc-3

Yes, ADSL, SDSL,

ADSL?*, up to 10Mbps

downstream / | S Mbps Yes, including T-1, DS-3/ Fiber to the premesis,
upstream 0oc-3 IGbps.

Wireline: Any speed up
to 1 Gbps symmetrical ~ Yes, 800MHz, 850
Wireless: Any speed up MHz, 1900 MHz,

to 100 Mbps 1.7GHz, 2.1 GHz,
downstream/50 Mbps  and unlicensed 2.4 Yes, up to IGbps
upstream GHz and 5 GHz symmetrical

Wireline: Any speed up
to 1 Gbps symmetrical  Yes, 800MHz, 850
Wireless: Any speed up MHz, 1900 MHz,

to 100 Mbps 1,7GHz, 2.1GHz,
downstream/50 Mbps  and unlicensed 2,4 Yes, up to IGbps
upstream GHz and 5GHz symmetrical

Wireline: Any speed up
to0 1 Gbps symmetrical ~ Yes, 800MHz, 850
Wireless: Any speed up MHz, 1900 MHz,

t0 100 Mbps 1.7GHz, 2.1GHz,
downstream/50 Mbps  and unlicensed 2.4 Yes, up to IGbps
upstream GHz and 5 GHz symmetrical

Wireline: Any speed up
to 1Gbps symmetrical ~ Yes, 800MHz, 850
Wireless: Any speed up MHz, 1900 MHz,

to 100 Mbps 1,7GHz, 2.1GHz,
downstream/50 Mbps and unlicensed 2.4 Yes, up to IGbps
upstream GHz and 5GHz symmetrical

Ye», 12 Mbps
downstream
/3 Mbps
upstream

Yes, 12 Mbps
downstream
/3 Mbps
upstream

Yes. 12 Mbps
downstream
/3 Mbps
upstream

Yes. 12 Mbps
downstream
/3 Mbps
upstream

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Canby Telcom,
Crickett Communications, Freewire
Broadband, HughesNet, Skycasters,
Sprint, Starband Communications, T-
Mobile, Verizon Wireless, Wave
Broadband, Wildblue
Communications,

AT&T Mobility, Beaver Creek
Telephone Cooperative, Canby
Telcom, Crickett Communications,
Freewire Broadband, HughesNet,
Skycasters, Sprint, Starband
Communications, T-Mobile, Verizon
Wireless, Wave Broadband, Wildblue
Communications,

Note: This location is actually part of Canby

United Methodist Church, Itis unclear

whether or when this site was added to

Clackamas County's list of anchor

institutions or whether NTIA has approved

it. No

Note: Clackamas County hasincorrectly
listed this address as 11105, Ivy. Itis
actually 1130S, Ivy. Clackamas County
indicates that it added this site to the listof
anchor institutions it plans to build last mile
facilities to in aJanuary 2011 revision
approved by NTIA Al of the Canby School
District Buildings are already connected via
Fiber to the premesis and a IGbps
symmetrical network provided by Canby
Telcom, and all locations already receive
broadband services from Clackamas
Eductation Service District. No

Note: This is the same location as Canby

High School. Itis not a separate “anchor

institution,” All of the Canby School District

Buildings are already connected via Fiber to

the premesis and a IGbps symmetrical

network provided by Canby Telcom, and all

locations already receive broadband

services from Clackamas Eductation Service

District. No

Note: All of the Canby School District

Buildings are already connected via Fiberto

the premesis and a IGbps symmetrical

network provided by Canby Telcom, and all

locations already receive broadband

services from Clackamas Eductation Service

District No

No

No

No

No
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ATTORNEYS®

June 22,2012

SENT VIA EMAIL AND U.S. MAIL

Stephen L. Madkour
Office of County Counsel
2051 Kaen Road

Oregon City, OR 97045

Re:  Oregon City Franchise for County Fiber Facilities

Dear Stephen:

I received your letter dated April 14, 2012, detailing the County’s basis for its latest offer. 1 appreciate
your patience in awaiting a reply. As you know, I was unavailable for the month of May.

The most recent offer, as with the County’s previous offers, includes no actual payment of franchise
fees to the City. While the offer purports to impose a fee, it is unlikely the per foot fee, which would
be assessed only on facilities installed after April 1, 2012, would result in any revenue to the City.
Perhaps more importantly, this approach creates a significant risk of litigation and loss of franchise
fees for the City, as on its face it would allow the County to install virtually all of its facilities for free
and it also ignores the fact that thousands of feet of fiber were installed by the County without
permits.! There is no reasonable way for the City to defend such an approach when compared to the
fees paid by other entities with facilities in the right of way. Further, the proposed revenue-based fee,
which excludes public entities, would not likely yield much if any revenue, and is not consistent with
other City telecommunications franchises.

The fundamental issue is that the County does not want to pay any franchise fees to the City for use of
the City’s right of way. While the City understands the County’s need to run the system at cost, the
cost of franchise fees should have been included in the County’s planning and budgeting process from
the beginning, just as the private entities requesting to use City right of way have done. Had the
County coordinated with the City in this process, there would have been an open discussion of the fact
that the City does not allow revenue-producing entities to use the right of way for free. This is true of
the City’s own utilities, which pay franchise fees to the City.

" In your March 27, 2012 letter you state that the County received written assurances from the City that permits would be
needed only for underground work. City staff is not aware of any such document. 1 would appreciate it if you could
forward that to me.
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Further, given the County’s assurance in the grant application that “all necessary permits, agreements,
approvals, etc., related to the CBII’s construction have already been, or would be readily, obtained”
{(grant application, p. 32) and its certification that it would comply with all *“local laws, rules,
regulations, ordinances [and] codes™ (grant certification #3, executed by County Finance Manager), it
is surprising that the County apparently did not contact any cities to discuss the project in advance of
submitting the application. I understand that neither you nor much of the County staff now working on
this project was involved in drafting the grant application, but nonetheless it falls to you to comply
with the assurances made in it, which have been incorporated into the grant award from the
Department of Commerce.

I appreciate your efforts in the letter to explain the County’s position on payment of franchise fees.
Respectfully, however, I think the County’s position is based on a misunderstanding of or disregard for
City home rule authority, the litigious nature of telecommunications providers and the limitations
lelecommunications laws impose on the City’s franchising decisions. 1 will attempt to address these

issues below with the hope that a better understanding of the City’s position will lead to a resolution of
this matter.

Application of the Municipal Code and Home Rule Authority

In your letter, you reiterate an issue the County has raised throughout this process, namely that the
City’s position is “without legal support” because the County is not a “person” thus the City’s
telecommunications code does not apply. Your letter also raises the argument that the County’s
project may not meet the definition of “telecommunications carrier” in the Code.

As I"ve stated several times in the course of this negotiation, these arguments are incorrect’ and, more
importantly, irrelevant. Even if the telecommunications code did not apply, that does not mean the
County is free to use the City’s right of way without compensation. The City Code reserves City
authority over the right of way and requires franchises and permits to occupy the right of way. OCMC
12.04.005. The Code does not expressly require non-telecommunications entities to pay a franchise
fee for use of the right of way. Nevertheless, no entity has ever taken the position that this means these
entities can use the right of way without payment.

* Even if the County is not a person, the franchise and franchise fee obligations apply to “telecommunications carriers,” not
a “person.” It is unclear why the County now believes it may not be a telecommunications carrier. That definition applies
to “any provider of telecommunications services,” which again does not rely on or refer to “person.” OCMC 13.24.070.
Telecommunications services means “any service provided for the purpose of transmission of information.” OCMC
13.24.030. 1t does not require the service provider actually transmit the information.

DPITATY
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The City has clear home rule authority over its right of way except to the extent that authority has been
preempied by state or federal law. The County has not pointed to any such preemption, nor is the City
aware of any. The City can and does interpret its telecommunications code to apply to the County, and
even if it did not the City can manage its right of way through iis existing non-telecommunications
franchise requirements or future Code amendments. Continued discussion about the text of the City’s
telecommunications code simply is not productive. The County could challenge in court the City’s
interpretation of its telecommunications code, but even if the City lost—and I do not think they
would—the City continues to have the authority to require a franchise and franchise fee.

Calculation of the Franchise Fee

Your letter also asserts that “the City’s effort to impose the disparate lineal foot franchise fees on the
County are contrary to Oregon’s privilege tax statute, ORS 221.515, and Article I, § 32 of Oregon’s
Constitution.” ORS 221.515 does not apply because the County is not a “telecommunications carrier”
as defined in that statute, which is different from the City’s definition of that term. ORS 221.515 is
relevant only to explain the City’s franchise fee imposed on CenturyLink, which is 7% of revenue
from exchange access services. That is the maximum amount the City can charge CenturyLink for use
of the rights of way. Even if the City charged CenturyLink $2.75 per foot, as it does most competitive
local exchange carriers, the maximum CenturyLink would have to pay is capped at 7% of revenue
from exchange access services.

With respect4o your reference to Article I, § 32 of the Oregon Constitution, I assume you are implying
that the City’s proposed lineal foot fee is not uniform. It is not clear why requesting the County to pay
franchise fees comparable to that paid by other entities with communications facilities in the City
would violate this provision. It is the County that is asking the City to waive its fees, thereby putting
the City at risk of violating Article I, § 32 with respect to the fees paid by these other entities.

The County has also taken the position that any facilities installed pursuant to a City-issued permit are
exempt from the franchise requirement. In this context, you have implied that the City implemented a
new Code provision aimed at the County’s project, after which the City issued a stop-work order.
Though the Code change was proximate to the stop-work order, it was not the basis for the stop-work
order. The stop-work order was issued because the City encountered contractors installing facilities
for which there was no permit. This is a standard procedure in the City when unpermitted work is
discovered, and would have happened regardless of the Code amendment.

Nor was the amendment made to force the County to obtain a franchise. The Code amendment had
been discussed for some time for reasons unrelated to the County’s work. As already discussed, the
City did not need to amend the Code to require the County to get a franchise, In any event, County
staff had agreed to negotiate an agreement with the City long before the Code amendment. It was
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because of that agreement that the City, in good faith, issued permits to the County for a small portion

of the work prior to entering into a franchise, and at least one of the permits issued in the spring of
2011 expressly states that a franchise must be addressed. Attached is an email dated September 13,
2011, from County staff reiterating this agreement following the City’s stop work order:

I thought we had agreed that we could proceed with our fiber project as long as the
facilities would fall under whatever future MOUs or franchises or whatever we negotiate
in the future. In that spirit and understanding, for months we have been requesting and
receiving other permissions and permits and built miles of aerial and underground fiber in
Oregon City.

The Code amendment you reference passed September 7, 2011. By that time, as County staff
acknowledged, “for months™ the County had indicated it would enter into an agreement with the City
to use the right of way. Though the Code amendment makes the telecommunications code applicable
to the County’s project, it did not alter the County’s preexisting obligation and commitment to get a
franchise and pay a franchise fee for use of the City’s right of way.

Even if the preexisting obligation did not exist, issuing a permit does not grant a perpetual right to
maintain facilities in the right of way without regard to future changes in law. The City retains the
authority to require franchises and franchise fees from entities even if they previously obtained a
permit to use the right of way. I would think the County would agree with this position. 1 understand
some Oregon counties are lobbying to remove the state preemption on County franchise fees. To
maintain that all previously permitted facilities would be exempt from any future franchise fee

obligation would significantly harm Clackamas County’s ability to receive such fees if the preemption
is removed.

In addition to the mistaken assumptions regarding the Code amendment and stop-work order, I would
like to clarify another misstatement on this issue. Your letter states that the County installed 18,000
feet of backbone “with the City’s express approval.” The City’s records show it issued permits to the
County’s contractor for a total of 8,655 feet, not 18,000 feet. If the County has permits from the City
for a total 18,000 feet, I would appreciate it if you could provide those to me.

With respect to the fee itself, the County asserts that it “is not subject to the lineal foot franchise fee,
but rather to the percentage of gross revenue fee.” This statement is factually and legally incorrect. As
a factual matter, most telecommunications carriers in the City pay the greater of $2.75 per foot or 5%
of gross revenue from customers in the City. No telecommunications carrier gets to choose one or the
other to reduce its franchise fees. As explained below, any variation in this fee is based on legal
constraints with which the City must comply.
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As for the law, the City Code requires telecommunications carriers to pay any “fair and reasonable”
franchise fee set by the City Commission, or such other fee agreed to in the franchise. OCMC
13.24.070.H. Currently, there is no set fee. Rather, the City has always negotiated franchise fees with
telecommunications carriers. The City has proposed the same path here by attempting to negotiate
with the County rather than imposing a fee unilaterally.

In agreeing to a franchise fee with a provider, the City is careful to take into account limitations and
restrictions imposed by state and federal law (such as ORS 221.515 and the Telecommunications Act
of 1996). These laws require the City to agree to different types of fees for different entities to assure
that the City receives fair and reasonable compensation within the confines of the law. For example,
the federal Cable Act limits the franchise fee a franchising jurisdiction can charge a cable operator to
5% of gross revenue earned within the jurisdiction. ORS 221.515 limits the franchise fee on
incumbent telephone companies to 7% of gross revenue from exchange access services provided to
customers in the city imposing the fee. The City has followed these preemptions in its franchises with
cable operators and CenturyLink, the incumbent telephone provider in the City.

As another example, Section 253(a) of the Telecommunications Act prohibits cities from either
prohibiting or effectively prohibiting the provision of telecommunications services within the city. 47
U.S.C. § 253(a). This law impacted several franchise negotiations in which competitive telephone
providers planned to serve only one customer in the City. The City requested the same franchise fee
- paid by other competitive providers noted above. The franchise applicants noted that the per foot fee
would be greater than 5% of the revenue from the single customer, but given the lineal feet of facilities
in the City, the per foot fee would far exceed the companies’ revenue from that customer. These
companies took the position that such a franchise fee violates Section 253(a) because imposing a fee
that is greater than their revenue in the City effectively prohibits them from providing service because
they could not make money. To address this issue, the City and these companies agreed to a more
complicated fee structure in which they agreed to pay the greater of the revenue from the customer in
the City or a minimum annual fee. In addition, they agreed that any facilities in the City that did not
serve that customer would be subject to the per foot fee.

These examples demonstrate not only the legal framework in which the City must negotiate its
franchises, but also the flaw in assuming there is a “one or the other” approach to the per foot fee
verses the revenue-based fee. Again, the City and telecommunications providers, except where
prohibited by law, have agreed to pay the greater of 5% of gross revenues from customers in the City
or $2.75 per foot of facilities in the City. 1t is my understanding that under this definition the County
would be subject to the lineal foot fee because that would be greater than a percentage of its revenue.
The County strenuously objected to paying $2.75 per foot on all its facilities, and thus the City looked
for an alternative franchise fee. As an alternative, the City suggested a model similar to the one
mentioned above that differentiates between facilities that serve customers and those that do not, with
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the laterals to public facilities or other customers considered the former and backbone considered the
latter. It is disappointing that the County chose to dismiss this suggestion as “neither fair nor
reasonable” without explanation or a full understanding of the City’s franchises with other providers.

You also note that any franchise fee would be passed through to the customers in the City. The City is
fully aware that the County will likely choose to do this. This is typical of the other franchised entities
in the City and throughout Oregon. Though this will result in slightly higher costs to customers, it is
not unexpected. These customers currently pay franchise fees for telecommunications and other
services they purchase and will not likely be surprised if that practice continues.

Application to Public Entities

Your letter slates the County’s position that public entities should not be subject to local franchise
costs. The County must understand that many other cities collect franchise fees from public entities.
The most relevant example is the City of Eugene, which informed the City that the Lane Council of
Governments, which also received a BTOP grant to construct fiber communications facilities, will be
paying fees to the City for use of the right of way just like the other telecommunications companies in
the City. The City of Portland has franchises with its own Integrated Regional Network Enterprise and
Portland State University, both of which include franchise fees. Salem receives a per foot fee from
Willamette University and Salem Hospital. These are just a few examples of franchise fees applied to
communications facilities serving government, public or educational institutions. Many Oregon cities,
including Oregon City, also charge franchise fees to their own water and sewer utilities. While the
County may believe that public entities should not be subject to local franchise costs, this does not
reflect the reality in Oregon. Nor does this belief reflect city home rule authority, which includes the
City’s authority to manage its right of way and charge reasonable fees for such use. Finally, the City
takes seriously its legal and fiduciary responsibility to ensure that facility owners—private and
public—pay for revenue-generating use of the right of way, which is a public asset.

Your letter references purported exemptions for public entities in the Comcast cable franchise and City
Code. These references appear to be based on a misunderstanding of the franchise and the Code. With
respect to the Comcast franchise, it does not “specifically exempt[] public entity revenue from the
franchise fee calculation,” as you state. The franchise excludes from gross revenues any taxes levied
by a government entity directly on a subscriber (as opposed to Comcast), which tax is merely collected
by Comcast. This is not the same as exempting revenue from public entities from the franchise fee. It
should be noted that Comcast provides free basic cable to public buildings, and thus there may not be
any revenue from public entities to include in the franchise fee calculation. Again, this is not the same
as exempting public entities from the fee.
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The Comcast franchise also excludes from gross revenues any revenue received from institutional
networks, but expressly reserves the City’s right to negotiate a fee on those services if they are
provided in the future. Here again, the reason for this language is rooted in federal law. The Cable
Act permits only revenue from cable services to be included in the franchise fee base of a cable
franchise. As a result, the City could not lawfully include non-cable institutional network services in
the franchise fee base of the cable franchise. Hence, it made provisions for charging fees on those
services (and therefore on itself and other public entities) should Comcast provide institutional network
services in the future. In short, the Comcast franchise does not represent a City policy decision to
exempt public entities, but rather it reflects the limitations imposed on the City by the Cable Act.

With respect to OCMC 13.24.040(D), which you cite as exempting public users from franchise fees,
here again this is based on a misunderstanding. That section exempts from the registration requirement
(which is not the same as the franchise requirement or the franchise fee) only those public entities with
telecommunications facilities that solely provide internal communications. This is consistent with the
City’s policy of requiring franchises and franchise fees from entities with facilities that are revenue-
generating as opposed to public internal communications, such as traffic and safety systems.

Potential Loss of City Franchise Fees

Finally, your letter references the City’s concern over lost franchise fees. Certainly this is a significant
issue for the City. However, as I’ve tried to explain in prior meetings, the City’s concemn is not so
much the potential for immediate loss of franchise fees from customers who purchase the County’s
dark fiber who may then switch to non-franchised service providers for services that are currently
subject to franchise fees. What is more of a concern is the potential long-term loss in franchise fees if
the City sets the precedent that broadband infrastructure may be installed in the City without payment
of franchise fees. The telecommunications companies with current franchises in the City could simply
reclassify their systems as broadband or internet systems and demand the same treatment as the County
received. In that case, the City could lose significant franchise fees. Similarly, new providers could
come into the City and demand free space in the right of way for their broadband networks. While the
City welcomes more competition for these services, it cannot sacrifice its right of way and long-
standing franchise fee structure to achieve that end.

There is also a risk that a current service provider could lose a customer to the County’s lower cost
fiber system and view the lack of franchise fee as one factor in the County’s ability to offer that lower
price. Such a provider could choose to take legal action against the City, which would result in

significant legal fees borne by the City, let alone potential lost franchise fees should that provider
prevail.
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These concerns—not the “money grab” referenced at a previous negotiation session—compel the City
to require a franchise and franchise fee from the County that maintains a level playing field among
revenue-generating communications entities with facilities in the City right of way. The City already
has agreed to incur some additional risk by reducing its usual franchise fee by half. The City has also
suggested a dual franchise fee calculation (per foot for some facilities, revenue-based for others) that
would further reduce the total lineal foot franchise fee. In return, the County effectively has not moved
from its original position that it would not pay any franchise fees to the City and has not been willing
to shoulder any of the risk such a waiver would entail. I appreciate your efforts in the most recent draft
to quantify the benefits and cost savings of the County system, but the underlying franchise fee is, on
its face, not defensibly comparable to that of other providers.?

Revised Proposal

The County’s most recent proposal has been presented to the City Commission. For the reasons
explained above, the City cannot accept it. The City would like to see the County’s project succeed in
the City and County-wide and is still willing to agree to a significantly reduced franchise fee of $1.37
per foot of the County’s facilities in the City. As you will see in the attached offer, the City is also
offering a percentage of revenue (5%) that is less than that proposed by the County (7%), and has
altered its offer to require payment of the greater of these amounts (the per foot amount or 5% of gross
revenue), rather than its previous proposal that the County pay both. The City is offering this reduced
rate in recognition of the public benefits and other unique aspects of the County’s project, and on the

condition that the County agrees to indemnify the City should this reduced fee lead to litigation or a
loss of franchise fees.

In the attached draft, the City also has agreed to the County’s request for a 20 year term. Please note
that the Agreement has an effective date of August 1, 2012, and there is no provision for retroactive
franchise fees. While the City historically has insisted on payment of unpaid fees prior to entering into
a franchise, it is willing to make this concession in an effort to settle this dispute with the County.

* For example, as discussed above, excluding all facilities installed prior to April 1, 2012 is arbitrary and unreasonable.
Further, by limiting the application of the per foot fee to facilities that do not serve customers and simultaneously
exempting public entities from the revenue-based calculation, which will be most if not all of the County’s customers, the
County would pay no fees on a large portion of its facilities. These significant gaps in the franchise fee calculation would

not be overlooked by competing entities and put the City at significant risk of litigation and/or loss of franchise fees in the
future.
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It is my sincere hope that the County will accept this franchise, which is the City’s final offer as
further negotiations are niot likely to be fruitful. It is in both parties’ best interest to put this matter
behind us, whatever the outcome. To that end, the City requests a response by July 20, 2012. If there
is no agreement on a franchise by that date, the City will arrange a meeting to discuss permits and
timelines for the County to promptly remove all fiber facilities from the City’s right of way.’

Please feel free 1o contact me if you have any questions or would like to discuss this offer.

Sincgrely,

ancy L. Werner

cc: David Frasher, City Manager (via email only)

Enclosure

* Note that the Code provides 30 days for such removal. Nevertheless, the City would work with the County to extend the
timeline to accommodate the County’s construction schedule, but would expect work to start within 30 days.
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Kristen Ketchel - Bain

From: Soloos, David <DSolcos@co.clackamas.or.us>

Sent: Tuesday, Septermber 13, 2011 8:37 AM

To: ‘Bob Cullison’; 'Dold, Eric'

Cc John M. Lewis; Nancy Kraushaar; Nancy Ide; Nancy Werner; David Knoll
Subject: RE: Fiber to Prov Hospital

Importance: High

Hi Bob,

I surely must be confused. | thought we had agreed that we couid proceed with our fiber project as long as the facilities
would fall under whatever future MQUs or franchises or whatever we negotiate in the future. In that spirit and
understanding, for months we have been requesting and receiving other permissions and permits and built miles of
aerial and underground fiber in Oregon City. Did something change? We are placing or ready to place additional
hackbone (aka Middle Mile) and Lateral {aka Last Mile) fiber to the public schools, fire stations, South Fork Water,
medical facilities, library, community college, etc. in Oregon City. In the immediate future our contractor was to proof

duct at Mountain View and place a 12-count fiber for you, but | guess we need to suspend that until this is cleared up,
too, What am | missing?

Thank you,

David Scloos

Broadband Project Manager
Clackamas County Technology Services
Tel 503-722-6656

President, Oregon Association of Telecommunications Officers and Advisors

From: Bob Cullison [mailto:bcullison@ci.oregon-city.or.us]
Sent: Monday, September 12, 2011 3:24 PM

To: Soloos, David; 'Dold, Eric'

Cc: John M. Lewis; Nancy Kraushaar; Nancy Ide; 'Nancy Werner'; David Knoll
Subject: Fiber to Prov Hospital

David S/Eric,

The City respectfully declines to issue a ROW permit for conduit from 16" and Division to the Prov Hospita! until we get a franchise in
place and approved by the City Commission.

Thanks.
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Bob Cullison, ELT.
Development Services Manager
Public Works Department

City of Oregon City

PO Box 3040

625 Center St.

Oregon City, Oregon 97045
503.496.1561 phone

O%EI:?_Y 503.657.7892 fax

beullison(zci.oregon-city.or.us
WWW.orcity.org

Public Records Law Disclosure

This e-mail is a public record of the City of Oregen City and is subject to public disclosure unless exempt from disclosure under
Oregon Public Records Law. This email is subject to the State Retention Schedule.
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Right of Way Use and Franchise Agreement
for
Broadband Infrastructure
between
City of Oregon City and Clackamas County

This Right of Way Use and Franchise Agreement ("Agreement”) is made and entered
into by and between the City of Oregon City, Oregon, an Oregon municipal corporation

("City"), and Clackamas County, Oregon, a political subdivision of the State of Oregon
(“County”).

RECITALS

WHEREAS, the County received an $11.1 million federal grant to construct an open
Broadband infrastructure network throughout the County and to connect about 160

public buildings on a route that is generally represented on the map attached as Exhibit
A: and

WHEREAS, the County desires to construct the advanced Broadband infrastructure in
the form of a dark fiber optic network through the City, and to connect to public buildings
in Oregon City including schooils, fire stations, medical facilities, social services, and
libraries, on a route that is generally represented on the map attached as Exhibit B; and

WHEREAS, the City acknowledges the significant benefits the County's fiber optic
communications facilities will bring to the City and its residents, which benefits are

unique among entities that own facilities in the City as of the effective date of this
Agreement; and

WHEREAS, the City has reviewed Clackamas County’s request and finds that it has the
requisite authority to install facilities in the City and that the leve! of impact on the City's
rights of way will be acceptable, and the City therefore agrees to allow the County the
right to use and occupy the rights of way within the City of Oregon City.

NOW THEREFORE, the City and the County agree as follows:

1. Rights Granted

a. Subject to the terms and conditions contained herein, the City authorizes the County
to construct, operate, repair and maintain its fiber optic communications facilities within
the rights of way of the City. For purposes of this Agreement, the fiber optic
communications facilities ("Facilities”) means those facilities installed in the City by or on
behalf of the County solely to provide public institutions and private service providers
access to dark fiber as set forth in the Financial Assistance Award to the County from

the United States Department of Commerce, Award No. NT10BIX5570079, and the
documents incorporated therein by reference (*Grant”).

Page 1 of 4 — Right of Way Use and Franchise Agreement

City Council Packet Page 32 of 217



b. The County agrees to comply with all applicable City, state and federal laws,
ordinances, rules and regulations in existence as of the effective date of this Agreement
or hereafter enacted. Except as expressly set forth herein, the County agrees to comply
with the terms and conditions Chapter 13.24 of the Oregon City Municipal Code
("Code"} as though fully set forth herein.

c. This Agreement does not create or vest in the County or any other party any right,
title or interest in City easements or rights-of-way, nor does this Agreement create or
vest in the City or any other party any right, title or interest in the Facilities.

2. Construction standards

The construction standards of Title 13 of the Oregon City Municipal Code, as well as
any other applicable construction standards in existence at the time of this Agreement

or hereafter enacted, shall apply to all work performed on or instailation of Facilities by
or on behalf of the County in City rights of way.

3. Franchise Fees h

a. Except as set forth in Section 3b, the annual franchise fee payable to the City shall
be the greater of five percent (5%) of the County's gross revenues earned or derived
from the Facilities in the City or two dollars and seventy-five cents ($2.75) per lineal foot
of the Facilities located within City rights of way. "Gross revenues” shall mean any and
all revenue, of any kind, nature or form, without deduction for expense, less net
uncollectibles, subject to all applicable limitations imposed by federa! or state law. The
per lineal foot rate set forth herein shall be adjusted annually based on the consumer
price index for the Portland Metropolitan Area for January 1% of that year.

b. The City recognizes the unique and substantial public benefits derived from the
Facilities, including rates for public and governmental customers designed only to cover
operating costs, affordable rates for private customers, and an open access,
nondiscriminatory network the County will provide and maintain pursuant to the Grant.
So long as the County continues to comply with all terms and conditions of the Grant
and this Agreement, the per foot franchise fee set forth in section 3a shall be reduced
by fifty percent (50%).

c. The franchise fee required in this Agreement shall be paid quarterly, in arrears, for
each quarter during the term of the franchise. The franchise fee shall be due and
payable within forty-five (45) days of the end of each calendar quarter.

4. County’'s Continuing Obligation

a. The County intends to make the installed Facilities available to other
telecommunications carriers. In the event that the County allows another
telecommunication carrier to use the Facilities, the County will inform the City of the use
and provide assistance to the City in securing any necessary franchise or license from
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the telecommunications carrier.

b. The County shall instruct all private users of the Facilities to comply with the City's
Municipal Code. The County shall provide the City with the names of all private users of

the Facilities in the City, subject to any confidentiality or nondisclosure agreement
reasonably required by the County.

c. In the event that the County desires to offer telecommunications services other than
use of dark fiber as set forth in the Grant, the County agrees to notify the City and

obtain any additional authority, including additional franchises and payment of
applicable taxes and fees, as lawfully required by the City.

5. Term and Termination

The term of this Agreement shall be twenty (20) years from the effective date of this
Agreement, which shall be August 1, 2012. This Agreement may be amended by
mutual consent of the parties in writing. The City and County agree to review this
Agreement in the 5th, 10th, and . 15th year of its term to ensure compliance with

applicable law changes and to reaffirm that the Agreement is still mutually beneficial
and is not resulting in material loss to either party.

6. Indemnification

a. Subject to the conditions and limitations of the Oregon Constitution and the Cregon
Tort Claims Act, ORS 30.260 through 30.300, the County shall indemnify, defend and
hold harmless the City, its commissioners, employees and agents from and against any
and all liability, claims, damages, losses, and expenses, including but not limited to
reasonable attorneys fees, arising out of or resulting from the acts of the County, its
officers, employees, and agents in the performance of this Agreement or arising out of
or resulting from the construction, operation, repair and/or maintenance of the Facilities.

b. Subject to the conditions and limitations of the Oregon Constitution and the QOregon
Tort Claims Act, ORS 30.260 through 30.300, the County shall indemnify, defend and
hold harmiess the City, its commissioners, employees and agents from and against any
and all liability, claims, damages, losses, and expenses, including but not limited to
reasonable attorneys fees, arising out of or resulting from any reasonable third party
claim that the franchise fee in section 3b of this Agreement violates or causes a
violation of applicable federal or state law, including the federal and state constitutions,
with respect to the franchise fee or privilege tax paid by that third party. In lieu of the
obligations set forth in the preceding sentence, the County may agree to amend section
3b of this Agreement provided that the third party agrees in writing that such
amendment resolves all claims against the City that are subject to this paragraph.

7. Authority

The parties acknowledge that the persons executing this Agreement on behalf of each
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entity have the legal power, right, and actual authority to bind their respective entities to
the terms and conditions of this Agreement

8. Entire Agreement

The parties agree and acknowledge that this Agreement and its incorporated Exhibits A
and B, is a complete, integrated agreement that supersedes any prior understandings
related to implementation of the Facilities and that it is the entire agreement between
them relative to the Facilities, and the City's rights-of-way, and easements.

IN WITNESS WHEREOF, the parties have executed this Agreement on the dates set
forth below.

Clackamas County '

By: . Dated: July __ , 2012
County Administrator :
City of Oregon City
By: Dated: July , 2012
~ City Manager : '
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Office of the Mayor

Ntoclamafio

disability Awareness Month

WHEREAS, the month ofJuly is hereby designated as Disability Awareness Month to affirm our
commitmentin ensuring that people with disabilities enjoy hill participation in the mainstream of the Cityof
Canby; and

WHEREAS, the American with Disabilities Act (ADA) was passed on July 26, 1990 to ensure the civil
rights of citizens with disabilities; and

W HEREAS, the City of Canby affirms the principals o fequality and inclusion for persons with disabilities
as set forth for the State of Oregon and is embodied in the AD A the laws of the State of Oregon and
ordinances of the City of Canby; and

WHEREAS, the City of Canby is holly committed to the provisions ofthe ADA because we need the
skills, talents and abilities ofevery one ofour citizens; and

W HEREAS, disability is a natural part ofthe human experience and in no way diminishes the rights of
people who have them to live independendy, enjoy self-determination, make choices, and contribute to

society; and

W HEREAS, many of the barriers facing persons with disabilities are being knocked down, thereby
opening up new avenues and providing opportunities for advancement; and

WHEREAS, the City of Canby is committed to the empowerment, integration, employment, and full
inclusion ofevery one ofour citizens with disabilities; and

NOW THEREFORE, I, Randy Carson, by virtue of the authority vested in me as Mayor of the City of
Canby, do hereby proclaim the month ofJuly as:

DISABILITY AWARENESS MONTH
in the City of Canby and do urge all those in the Canby area to support and promote this observance.

Given unto my hand this 18* day ofJuly 2012 in the City of Canby, Oregon.

Randy Carson
Mayor
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MEMORANDUM

T0: Honorable Mayor Carson and City Council

FROM: Bryan Brown, Planning Director

THROUGH: Greg Ellis, City Administrator

DATE: July 10, 2012

RE: Annexation, Comprehensive Plan Amendment, & Zone Change

Application (ANN 12-01/CPA 12-01/ZC 12-01)

Summary

Hope Village has submitted an application to the City of Canby to annex 0.79 acres of property
located adjacent to the existing Hope Village senior housing complex, more particularly located
adjacent and west of the 1600 Block of S. Ivy Street in the southwesterly portion of Canby. The
site contains an unoccupied manufactured residential home. (See Artachment I — Locator Map).

The property is designated as Residential-Commercial (RC) on the City of Canby
Comprehensive Plan Map as a result of a multiple property approved Comprehensive Plan
Amendment (CPA 03-03) in 2003. This application is requesting a Land Use Plan Map
Amendment to High Density Residential (HDR) to adequately accommodate the likely number
of dwelling units of senior housing planned. An area annexed to the city shall be classified in
the zone which best conforms to the land use map designation of the Comprehensive Plan,
pursuant to Canby Municipal Code (CMC) 16.08.040. With approval of the Comprehensive
Plan Land Use Map Amendment requested; if the property is annexed, the zone which best
conforms to the amended land use map of the Comprehensive Plan is High Density Residential
(R2).

In January, 2012 Hope Village approached the City Council pursuant to CMC 16.84.090 to
request an exemption from the Development Concept Plan process for which a waiver was
granted, similar to the adjacent 4 acre track which was annexed into the City last year.

Upon receipt of the Planning Commission’s recommendation on this application, and after
conducting a second public hearing to receive any additional testimony on the application the
City Council may vote to either approve or deny the application. If the City Council approves the
annexation and Comp Plan Amendment application, the City Recorder will return to Council
with a ballot title appropriate to forward the question to Canby voters for the general election to
be held on November 6, 2012.

Staff has prepared a suggested approval resolution (see Attachment 4) and Council Final Order
(see Attachment 5) for your information based on the staff and Planning Commission
recommendation and to facilitate continued timely processing of this request to a November vote
should the Council look favorably on this request at this time.

Recommended Council Action

The Planning Commission forwarded the following recommendation to City Council with a staff
recommended motion: I move that -

e The City Council approve ANN 12-01/CPA 12-01/ZC 12-01; submitting this annexation to
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the electorate for a vote on the November 6, 2012 general election, that upon annexation the
land use plan map be changed from Residential-Commercial (RC) to High Density
Residential (HDR) designation, and that the zoning of the property be designated High
Density Residential (R2) based on the facts, findings, and conclusions presented in the June
25™ staff report and supporting findings from the July 9" Planning Commission and Council
public hearings held.

Background

The Planning Commission held a public hearing on July 9, 2012 concerning this annexation,
comprehensive plan amendment, and zone change application. The Planning Commission found
that the applications meet all of the approval criteria set forth in Canby Municipal Code (CMC)
16.84, 16.88, and 16.54 respectively based upon information presented in the applicant’s
submittal, testimony presented at the public hearing, Commission deliberations (4#tachment 2 -
Planning Commission drafi minutes), and the findings presented in the prepared June 25" 2012
staff report (Artachment 3 — Planning Commission staff report).

Alternatives
1. As an alternative to the recommended action, the City Council may choose to deny the
annexation application based upon modified findings, in which case the annexation will
not be submitted to the voters of Canby and the Comprehensive Plan Amendment and
zone change will not occur.

Attachments
1. Locator Map
2. Planning Commission Minutes (Draft) of July 9, 2012 (to be delivered separately after
prepared prior to the hearing)
3. Planning Commission Staff Report and Exhibits Dated June 25, 2012
Prepared Approval Resolution
5. Prepared Council Final Order

b
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CITY FILE #: Hope Village ANN 12-01; CPA 12-01; ZC 12-01
PROPERTY SIZE: The site is approximately 0.79 acres
TAXLOT: Map 4S-1E-4D Lot #'s 1100 & 1101

OWNER/APPLICANT: Hope Village, Inc.; Robert Price, Representative
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MINUTES

PLANNING COMMISSION
July 9, 2012
City Council Chambers - 155 NW 2nd Avenue

PRESENT: Chair Dan Ewert,Vice Chair Randy Tessman, Commissioners Sean Joyce, Charles

Kocher, John Proctor, Misty Slagle and Tyler Smith

ABSENT:

STAFF: Bryan Brown, Planning Director and Laney Fouse, Planning Staff

OTHERS: City Councilor Brian Hodson, Robert Price, Ron Berg and Craig Gingerich

1

CALL TO ORDER
Chair Ewert called the meeting to order at 6:00 pm.

CITIZEN INPUT ON NON-AGENDA ITEMS: None
PUBLIC HEARING:

a. Consider a request from Hope Village, Inc. for approval to: (1) Annex 0.79 acres of land in two tax
lots owned by Hope Village; (2) Amend the Comprehensive Plan Land Use Map from Residential-
Commercial (RC) to High Density Residential (HDR) to accommodate planned senior housing; and
(3) Change the zone district from Clackamas County Exclusive Farm Use (EFU) to City of Canby
High Density Residential (R-2).(ANN 12-01/CPA 12-01/ZC 12-01) Staff: Bryan Brown, Planning
Director

Chair Ewert read the public hearing format. Commissioners stated they had no
conflict of interest. Commissioners stated they had no exparte contact.

Bryan Brown, Planning Director entered his report into the record for the annexation

of .79 acres of land in two tax lots owned by Hope Village. He said in order to get the
high density zoning for this property the Comprehensive Plan needed to be amended.

A zone change is also needed because the property is currently designated Clackamas
County Exclusive Farm Use and needs to be designated City of Canby High Density

Residential.

Mr. Brown said there will be no major issues with traffic. He also stated that a
Development Concept Plan exception/waiver was granted by Council. This site, he
said, can adequately be served by the utilities near the site and there are no adverse
impacts or a need for traffic mitigation.

Mr. Brown said South lvy Street should stay under the county’sjurisdiction. He said
the Annexation Land Supply analysis indicates need for R-2 zoning; public input
supports application; the project seems to be noncontroversial; a neighborhood
meeting was held and questions that were raised were adequately addressed, and staff
received input from the City Engineer and utility agency.

City Council Packet Page 40 of 217



Mr. Brown said there were no conditions placed on this project and staff recommends
that the Planning Commission recommend the Council approve this for submission to
electorate for a vote of the people.

Commissioner Joyce asked about the rezoning and if what utilities would impacted
going further south.

Bryan - Any development

Lift station and where it’s going to go.

Chair Ewert ask how many landowners are there in the 65 acres.
Mr. Brown explained how the annexation is set up - address the 65 acres and how the
infrastructure is going to be handled

Chair Ewert asked at what point do we pull South lvy St under our wing.
Mr. Brown said, when the other property is annexed we might consider it.

Chair Ewert asked about the county’s regulations for sidewalks, etc., and

would we be following City standards or county standards.

Mr. Brown said we were not certain at this point because the County didn’t voice
anything at this time, we don’t know if it will be our standards or theirs and the City
was not interested at this time.

Commissioner Kocher asked if any other driveway access was planned.
Mr. Brown said no driveway is planned at this time.

Applicant Robert Price, Hope Village representative said Mr. Brown’s staff report
and verbal deliver pretty much covered everything. Mr. Price explained that Hope
Village was out of room and space to expand and this is what they anticipated doing.
Mr. Price said the existing utilities will be able to serve this area. Mr. Price said there
are sixteen property owners left to deal with that DCP issue.

Commissioners had no questions.
Chair Ewert closed the public hearing.

Commission Proctor moved the Planning Commission recommend to the City
Council that:

1 ANN 12-01 be approved for submission to the electorate for a vote of the people;

2. That the accompanying Comprehensive Plan Amendment changing the Land Use Plan
Map from the RC Residential Commercial designation to the HDR High Density
Residential designation be approved; and,

3. Upon annexation, the zoning of the subject property be designated as R-2 High Density
Residential.

Commissioner Joyce seconded the motion. Motion passed 5/0.
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4. NEW BUSINESS - None

5. FINAL DECISIONS - NONE

6. MINUTES
a.  Approval of June 4,2012 Special Planning Commission Minutes

Commissioner Kocher moved to adopt the June 4, 2012 minutes as written. The motion was
seconded by Commissioner Proctor. The motion passed 4/0 with one abstention.

7. ITEMS OF INTEREST/REPORT FROM STAFF

a. Fred Meyer Fuel Station on next meeting agenda. Mr. Brown said there has been
a lot of interest.

8. ITEMS OF INTEREST/GUIDANCE FROM PLANNING COMMISSION - None

9. ADJOURNMENT: 6:45p.m.
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STAFF REPORT TO THE
PLANNING COMMISSION
Fire # ANN 12-01/CPA 12-01/ZC 12-01

Location: Adjacent and to the south of Hope Village fronting on S. lvy Street (see map below)

PROPERTYSIZE: The site is approximately 0.79 acres

Tax Lot: Map 4S-1E-4D Lot #'s 1100 & 1101

COMPREHENSIVE PLAN Designation:Residential-Commercial (RC)
ZoningDesignation: Clackamas County Exclusive Farm Use (EFU)
Owner/Applicant: Hope Village, Inc.; Robert Price, Representative
DATE OF REPORT: June 15, 2012

Date of Pubtic Hearing:June 25, 2012

l. Project Overview & Existing Conditions
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The applicant is requesting to annex approximately 0.79 acres of property that was recently
purchased by Hope Village with expansion of their senior housing campus in mind. They
intend to combine this tract with their successful annexation last year of 4 acres contiguous to
the west of this tract. The zoning needed to accommodate the density of development
contemplated and to match that approved for the contiguous property in last year’s
annexation, calls for the assignment of High Density Residential (R-2) zoning. This zone
change from the existing Exclusive Farm Use (EFU) county designation is not possible without
also amending the City of Canby Comprehensive Land Use Plan Map from its current
Residential-Commercial (R-C) designation to the High Density Residential (HDR) designation.
The concurrent request for a Comprehensive Plan Amendment will allow the desired zoning
map amendment that will allow designation of high density residential zoning to the property.

Hope Village intends to combine the previously annexed 4-acre tract with this 0.79 acre to
develop senior housing at the required minimum of 14-units per acre or more with the
requested zoning. No development proposal or site plan is submitted for review or approval
at this time. Therefore, for purposes of analysis, only the effects of the annexation,
comprehensive plan amendment and zone change should be considered with this application.
A specific development proposal for this property will come later if this proposal is approved
and recommended to be placed on the November 2012 ballot for voter approval.

ATTACHMENTS
A. Applicant Submitted Application containing:

a. Application forms -3

b. Introduction

c. Introduction of the Site and Surrounding Area

d. Approval Criteria

e. Neighborhood meeting summary

f. Engineers Statement Regarding Adequacy of Infrastructure Services
g. Legal Description of Property, Tax Lot Maps

h. Conceptual Development Plan for lllustration Only

i.

Council Approved Annexation Development Concept Plan Waiver — Applicant
Letter Dated 11.20.2011 and Staff Report for 1.04.12 Council Mtg.

Staff’'s Annexation Land Supply Analysis (Utilized with This and Last Year’s Request)
Traffic Impact Study contracted by applicant with the City’s Consulting Traffic Engineer
Citizen Comments

Comprehensive Plan Land Use Map — Existing and Proposed

Zoning Map — Existing and Proposed

mmoow

APPLICABLE REVIEW CRITERIA & FINDINGS

Major approval criteria used in evaluating this application include the following Chapters from
the City of Canby’s Municipal Code including the Land Development and Planning
Ordinance(Title 16):

e 16.84 Annexations

e 16.88 Comprehensive Plan Amendments

e 16.54 Amendments to Zoning Map

e 16.89 Application and Review Procedures
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Staff Report Approach: This staff report incorporates and references the findings within the
applicant's narrative submittal to describe compliance with most applicable approval criteria.
The applicant submitted aland supply analysis which was produced by staff in conjunction with
their prior application made last year which was deemed to be equally applicable for this

request.

Excerpts from the code are highlighted below in gray,with findings and discussion after the code
citations within a red box. If not discussed below, other standards from the Code are either
considered to be fully met by the applicants submittal and findingsand/or do not warrant

discussion.

Chapter 16.84Annexation Compliance

16.84.040.A.1.b. Annexation Development Map.
A. The following criteria shall apply to all annexation requests.

1. The City of Canby Annexation Development Map shall determine which properties are
required to submit either (See Figure 16.84.040):

a. A Development Agreement (DA) binding for all properties located within the
boundaries of a designated DA area as shown on the City of Canby Annexation
Development Map. The terms of the Development Agreement may include, but
are not limited to:

N e

o ok w

Timing of the submittal of an application for zoning

Dedication oflandfor future public facilities including park and open space
land

Construction of public improvements

Waiver of compensation claims

Waiver ofnexus or rough proportionality objections tofuture exactions
Other commitments deemed valuable to the City of Canby

For newly annexed properties that are within the boundaries of a DA area as designated on
the City of Canby Annexation Development Map: A Development Agreement shall be recorded
as a covenant running with the land, binding on the landowner's successors in interest prior to
the City Council granting a change in zoning classification.

b. A Development Concept Plan (DCP) binding for all properties located within the
boundaries of a designated DCP area as shown on the City of Canby Annexation
Development Map. A Development Concept Plan shall address City of Canby
infrastructure requirements including:

1

ok~ owd

Water

Sewer

Storm water
Access

Internal Circulation
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6. StreetStandards
7. Fire Department requirements
8. Parks and open space

For newly annexed properties that are within the boundaries of a DCP area as
designated on the City of Canby Annexation Development Map: A Development Concept Plan
shall be adopted by the Canby City Council prior to granting a change in zoning classification.
(Ord 1294, 2008)

Findings:The 2 tax lots which are a part of this annexation do not lie within a defined
Development Agreement Area so are exempt from those provisions so this criterion is not
applicable. The subject property is within a Development Concept Area. However, CMC
16.84.090 Exceptions - allows the City Council to authorize an exception to any of the
requirements of the annexation chapter. The applicant made a request to the Council to
waive the requirement to submit and gain approval of a concept plan for the larger area
containing this property and the City Council exempted the applicant from this requirement at
its January 4, 2012 regular meeting. Therefore, this criterion has been exempted and is not
applicable.

Criteria 16.84.040.A.2 Analysis of the needfor additional property within the city limits shall
be provided. The analysis shall include the amount of developable land (within the same class
ofzoning - low density residential, light industrial, etc.) Currently within the city limits; the
approximate rate of development of those lands; and how the proposed annexation will affect
the supply of developable land within the city limits. A supply of developable residential land
to provide for the anticipated population growth over the following three years is considered
to be sufficient.

Findings: A land needs analysis is required with all annexations toassess the current amount
of developable land within the same class of that proposed. The applicant submitted an
analysis performed by staff and utilized with their contiguous annexation application made
last year. It has been determined that the same study is applicable to for this request. It
demonstrates that there is less than a three-year supply of High Density Residential (R-2)
zoned land. There is a High Density Residential (R-2) zone deficiency within the City Limits and
a long-term High Density Residential HDR) designation deficiency within the UGB. Therefore,
the supply does not exceed a three-year supply so a "need" for high density residential land
exists. A 3-year supply of HDR land at the estimated consumption rate is not available. Staff
concurs and incorporates the applicant's narrative as findings with the exception that the
"Growth Priorities" map on page 32 of the Comp Plan is no longer applicable since the Land
Development Code was amended to alter the annexation section eliminating priority areas in
favor of the Concept Development Plan and/or Development Agreement areas.

Criteria 16.84.040.A.3 Statement ofpotentialphysical, aesthetic and related

social effects ofthe proposed development on the community as a whole and on the
neighborhood ofwhich it will become a part; andproposed actions to mitigate
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identified concerns, ifany. A neighborhood meeting is requiredasper Table 16.89.020
ofthe City of Canby Land Development and Planning Ordinance.

Findings: This staff report incorporates the relevant section of the applicant's narrative as
findings. Future development is anticipated to develop the site at a density of 16 units per
acre. This development will be residential, better matching the area than what would be
possible under the existing RC Comp Plan designation. Potential traffic generation has been
shown to likely be less than that allowed under the current designation. Staff does not
foresee any significant impacts from the proposal or need to mitigate any concerns. This
applicable criterion has or can be met at the time of development.

Criteria 16.84.040.A.4Statement of availability, capacity and status of existing water, sewer,
drainage, transportation, park and schoolfacilities.

Findings: This staff report incorporates the relevant section of the applicant's narrative as
findings. The applicant included a report by John Middleton, P.E. with ZTec Engineers to
demonstrate that utility infrastructure will be available, with adequate capacity to serve the
eventual planned development. Staff agrees that park and school facilities will not be
significantly impacted if developed as senior housing. The chance this annexation will not
develop as senior housing is insignificant. This applicable criterion has or can be met at the
time of development.

Criteria 16.84.040.A.5Statement of increased demandfor such facilities to be
generated by the proposed development, if any, at this time.

Findings: Staff accepts the relevant section of the applicant's narrative as findings. The
demand for senior housing expansion is evident from the applicant and for high density
housing in Canby. Staff finds that the applicant narrative is sufficient and the applicable
criteria are or can be met.

Criteria 16.84.040.A.6 Statement of additionalfacilities, if any, required to meet the
increased demand and any proposed phasing of such facilities in accordance with projected
demand.

Findings:This staff report incorporates the relevant section of the applicant's narrative as
findings. According to ZTec's report and utility provider statements, utility capacity is available,
and no facilities need increasing as a result of this proposal. Staff finds that the applicant
narrative is sufficient and this criterion is or can be met.

Criteria 16.84.040.A.7  Statement outlining method and source offinancing required to
provide additionalfacilities, if any.

Findings:This staff report incorporates the relevant Section of the applicant's narrative as
findings. No financing is needed as Hope Village will pay for necessary costs of its own
development, and normally associated adjacent street and sidewalk improvements and utility
extension connections which are nearby.
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Criteria 16.84.040.A.8  Statement indicating the type and nature of any comprehensive plan
text or map amendments or zoning text or map amendments that may be required to complete
the proposed development.

Findings: Staff finds a misstatement in the first sentence of the applicant's narrative. The correct
response indicated elsewhere in the application is that a Comprehensive Plan Amendment is
requested and needed with this application in order to amend the current RC land use
designation to the HDR land use designation which would then align with the applicant's desired
R-2 High Density Residential zoning assignment upon annexation. This zoning is more in keeping
with the residential use planned and will allow the potential residential density that is likely to
exceed that allowed by the current Comprehensive Plan land use designation. Staff accepts and
incorporates the remaining relevant section of the applicant's narrative as findings. With this
supplemental finding along with the applicant's finding the criteria is met.

Criteria 16.84.040.A.9  Compliance with other applicable city ordinances or policies.

Findings:Staff incorporates the relevant section of the applicant's narrative as applicable findings
that would indicate compliance with all city ordinances and policies.

Criteria 16.84.040.A.10Compliance of the application with the applicable sections of Oregon
Revised Statutes Chapter 222.

Findings: Staff incorporates the relevant section of the applicant's narrative as findings. The
application complies with all applicable Oregon Revised Statutes. The applicable criteria can be
met.

Chapter 16.88Comprehensive Plan Amendment Analysis

16.88.180.C Comprehensive Plan Amendments Injudging whether or not a legislative plan
amendment shall be approved, the Planning Commission and City Council shall consider:

1. The remainder of the Comprehensive Plan of the city, and the plans and policies of the
county, state, and local districts, in order to preserve functions and local aspects of land

conservation and development;

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met.

2. A public need for the change;

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met.

3. Whether the proposed change wil serve the public need better than any other change
which might be expected to be made;
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Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met.

4. Whether the change will preserve and protect the health, safety and general welfare of
the residents in the community;

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met.

5. Statewide planning goals.

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met.

Chapter 16.54Amendments to the Zoning Map Analysis

The assignment of an appropriate zoning district is a part of any annexation application within
the City of Canby. The approval criteria are similar to that for approval of an annexation.

16.54.040 Standards and criteria.

In judging whether or not the zoning map should be amended or changed, the Planning
Commission and City Council shall consider:

A. The Comprehensive Plan of the city, giving special attention to Policy 6 of the land use
element and implementation measures therefore, and the plans and policies of the county,
state and local districts in order to preserve functions and local aspects of land conservation
and development;

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met. We supplement the applicant's findings in relation to the
applicability of Policy 6 of the Land Use Element of the Comprehensive Plan in regard to "Areas of
Special Concern". This policy mentions the need for special access considerations and treatment
for all property shown on the Land Use Map within the "Residential-Commercial" category
having frontage on S. Ivy Street. Staff has determined this concern is not really applicable to this
request since the Comp Plan designation is requested to be changed away from the RC
designation and this particular property is not shown on the "Areas of Special Concern" map
within the Comprehensive Plan. Itis understood that direct access is not

B. Whether all required public facilities and services exist or will be provided concurrent with
development to adequately meet the needs of any use or development which would be
permitted by the new zoning designation. (Ord. 749 section 1(B), 1984; Ord.740 section
10.3.85(D), 1984)

Findings: Staff incorporates the relevant section of the applicant's narrative as sufficient findings
to show this criterion has been met. There will be necessary infrastructure improvements which
will be applicable at the time of development of the annexed property. No special utility
extension or capacity issues were noted in the report prepared by ZTec Engineers or from the
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City Engineers review of this application. Additionally, the application was forwarded to all public
facility and service providers for comment and to date no responses of any concern with future
service provision have been noted. This criterion is judged to be satisfied.

16.08.150 Traffic Impact Study (TIS)

A. Determination.Based on information provided by the applicant about the proposed
development, the city will determine when a TIS is required and will consider the following
when making that determination.

1. Changes in land use designation, zoning designation, or development standard.

2. Changes in use or intensity of use.

3. Projected increase in trip generation.

4. Potential impacts to residential areas and local streets.

5. Potential impacts to priority pedestrian and bicycle routes, including, but not limited to
school routes and multimodal street improvements identified in the TSP.

6. Potential impacts to intersection level ofservice (LOS).

Findings:The Transportation Planning Rule within State Statute (OAR 660-12-0060-9) requires
that there be a record of traffic generation findings which are consistent with the City's
Transportation System Plan with any Comp Plan Map Amendment or Zoning Map Amendment.
Therefore, staff required that a Traffic Impact Study be prepare for this application. The TIS is
included as attachment C to this staff report. The findings of the TIS determined that the Comp
Plan Amendment and zone change from the proposed annexation would not have any significant
effect on the surrounding transportation network, and no mitigation measures would be
required to satisfy TPR requirements. The P.M. peak hour trip potential under the reasonable
worst-case development scenario would be less under the proposed HDR Comp Plan designation
than the existing RC designation. The increase in traffic over the existing EFU zoning from one
P.M. peak hour trip to 14 would not significantly affect the surrounding transportation system
and the TSP anticipated and took into account a reasonable worst case traffic generation
scenario greater than the HDR Comp Plan Amendment proposed. This review criterion is met.

Chapter 16.89.060 Process Compliance

16.89.060 Type IV Decision.

For certain applications, the City Council makes a final decision after a recommendation by the

Planning Commission. These application types are referred to as Type IV decisions.

A.Pre-application conference. A pre-application conference may be required by the Planning
Director for Type IV applications.

B.Neighborhood meetings. The applicant may be required to present their development
proposal at a neighborhood meeting (see Section 16.89.070). Table 16.89.020 sets the
minimum guidelines for neighborhood review but the Plann ng Director may require
other applications to go through neighborhood review as well.
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C.Application requirements. Type IV applications shall be made on forms provided by the
Planning Director. The application shall be accompanied by all required information
and fees.

D.Public notice and hearings. The public notice and hearings process for the Planning
Commission's review of Type IV applications shall followv that for Type Il applications,
as provided in subsections 16.89.050.D and 16.89.050.E.

E.Decision process.

F.City Council proceedings:

1. Upon receipt of the record of the Planning Commission proceedings, and the
recommendation of the Commission, the City Council shall conduct a review of
that record and shall vote to approve, approve with conditions, or deny the
recommendation of the Planning Commission.

2. The City Council may question those individuals who were a party to the public hearing
conducted by the Planning Commission if the Commission's record appears to be
lacking sufficient information to allow for a decision by the Council. The Council
shall hear arguments based solely on the record of the Commission.

3. The City Council may choose to conduct public hearings on Comprehensive Plan
amendments, amendments to the text of this title, zone map amendments, anc
annexations. If the Council elects to conduct such hearings, it may do so in joint
session with the Planning Commission or after receiving the written record of the
Commission. (Ord. 1080, 2001]

Findings:Annexations are processed as a Type IV "quasi-judicial" process which is considered
through a public hearing with a recommendation made by the Planning Commission and
decision by the City Council if they determine to set the request for a voter approval on the
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November, 2012 general ballot. The notice requirements are the same as for Type |lI
applications. Notice of this application and the Planning Commission and Council Hearing
dates to be held was made to surrounding property owners on June 1, 2012, at least 20-days
prior to the hearing. The applicant provided prior notification and held a neighborhood
meeting on February 20, 2012 and provided a summary of that meeting as attachment A.e to
this report. The site was posted with a Public Hearing Notice sign on June 15, 2012. A notice
meeting ordinance requirements of the public hearings was published in the Canby Herald on
June 20, 2012. The Planning Director waived the requirement for a pre-application meeting for
this request. The Planning Commission submits a recommendation to the City Council for a
decision to refer the annexation to the voters for a general election. These findings indicate
that all processing requirements have been satisfied with this application.

Neighborhood Meeting Held.

The applicant held a neighborhood meeting on February 20, 2012 after sending a postcard to
neighboring property owners and residents within a 500 foot radius of the property to be
annexed. Questions that were raised appear to have been adequately addressed at that
meeting.

Findings:The holding of the informative neighborhood meeting satisfies this applicable
criterion.

Public Testimony Received®

Notice of this application and opportunity to provide comment was mailed to owners of lots
within 500 feet of the subject properties and to all applicable public agencies and City
departments on June 1, 2012. As of the date of this Staff Report, the following comments were
received by City of Canby from the following persons/agencies:

Aaencv/Citv Department Comments.

Comments were received from the following agencies/city departments:
e Hassan Ibrahim, City Engineers Office
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General Public Input.

e Letter from Robert & Miriam Kinder in support of this application.
e Letter from Scott Gustafson in support of this application.

e Letter from Bob Kauffman in support of this application.

e Letter from Clayton & Jean Metzger in support of this application.
e Letter from Buzz Weygandt in support of this application.

Conclusion Regarding Consistency with the Standards of the Canby

Municipal Code

Staff concludes, as detailed in the submittal from the applicant and as detailed herein this staff report,
including all attachments hereto, that:

1.

w

The application and proposed use is in conformance with applicable sections of the City’s
Comprehensive Plan and Land Development and Planning Ordinance when all of the
conditions contained in this staff report are applied.

The requirement for submittal and approval of a Development Concept Plan in conjunction
with this annexation request was provided an exception through a formal waiver by the City
Council prior to the application being submitted.

The proposed annexation meets the approval criteria set forth in CMC 16.84.040.A.

The Comprehensive Plan Amendment meets the approval criteria set forth in CMC
16.88.180.C, making the requested change in the Land Use Plan Map designation from RC to
HDR appropriate.

The zoning of the property, if annexed, should be R-2 pursuant to the approval criteria set
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10.

11.

forth in CMC 16.54.040.

The proposed annexation’s desired zoning district of R-2 is in conformance with the
concurrent requested ComprehensivePlan Land Use Plan Map Amendment.

The application complies with all applicable Oregon Revised Statutes.

There are sufficient public and private utility and service capacity to serve the site at the
minimum and anticipated development intensity.

The “County Maintained Roads within the City of Canby “ map shows S. lvy as a County
Maintained Arterial Road which should currently stay under the County’s jurisdiction and not
be annexed at this time.

If in the unlikely event this property is developed as non-senior residential units as currently
planned, there would be school enrollment impacts.

It has been determined there is currently less than a three-year supply of High Density
Residential (R-2) zoned land within the City limits — a policy set by the Canby City Council to
guide decisions on annexation requests. There is a High Density Residential (R-2) zone
deficiency within the City Limits and a long-term High Density Residential (HDR) designation
deficiency within the UGB. Therefore, the supply does not exceed a three-year supply and
there is a “need” for high density residential zoned land at this time.

16.89 Recommendation

Based on the application submitted and the facts, findings and conclusions of this report, but without
benefit of a public hearing, Staff recommends that the Planning Commission recommend to the City
Council that:

1.
2.

ANN 12-01 be approved for submission to the electorate for a vote of the people;

That the accompanying Comprehensive Plan Amendment changing the Land Use Plan Map
from the RC Residential Commercial designation to the HDR High Density Residential
designation be approved; and,

Upon annexation, the zoning of the subject property be designated as R-2 High Density
Residential.
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City of Canby

Planning Department LAND USE APPLICATION;

170 N. 2rdAvenue
P.O. Box 930

cany or o703 ANNEXATION - Process Type IV

Fax: 503-266-1574

APPLICANT INFORMATION:
(Check ONE box below for designated contact person regarding this application)

| 1Applicant Name: Hope Village Inc. Daytime Phone:503-266-9810

Mailing Address: 1535 S. Ivy St. Fax Number: 503-263-7854

City/State:  Canby, OR Zp 97013 Email: craig@ hopevillage.org
O Representative Name: Robert Price Daytime Phone: 503-807-4009

Mailing Address: 3935 NE 72rdAvenue Fax Number.  503-281-1447
City/State: Portland. OR a, 97213 Email: rprice5956 @ comcast.n
OProperty Owner Name: Hope Village Inc. Daytime Phone: 503-266-9810
Signature:

Mailing Address: 1535 S. Ivy St. Fax Number:  503-263-7854
City/State: Canby, OR zip 97013 Email: criag@ hopevillage.org

NOTE: Property owners or contract purchasers are required to authorize the filing of this application and must sign above

O All property owners represent that they have full legal capacity to and hereby do authorize the filing of this application and
certify that the information and exhibits herewith submitted are true and correct.

© All property owners understand that they must meet all applicable Canby Municipal Code (CMC) regulations, including but not
limited to CMC Chapter 16.84 Annexation standards.

© All property owners hereby grant consent to the City of Canby and its officers, agents, employees, and/or independent
contractors to enter the property identified herein to conduct any and all inspections that are considered appropriate by the City
to process this application.

PROPERTY INFORMATION:

1665 S. Ivy St. 0.79 acre T4S, R1E, Section 4, TL 1100
and 1101
(Street Address or Location of Subject Property) (Total Size of (Assessor Tax Lot Numbers)
Property)
Rural res. modular dwelling EFU Ag. Resource (ClackCo)
[Olar.IfP.nl
(Existing Use, Structures, Other Improvements on Site) (Zoning) (Comp Plan Designation)

PROPOSED PROJECT INFORMATION:
The site will be part of Hope Village's future growth. See attached narrative.

(Describe the Proposed Development or Use of Subject Property)

STAFF USE ONLY- DO NOT WRITE BELOW - STAFF USE ONLY
é fAN /1"ai
sl
% ""°ixo X ts, Sb i&C&kwclgs m i

FILE# DATE RECEIVED RECEIVED BY RECEIPT# DATEAPP COMPLETE
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COMPREHENSIVE PLAN AMENDMENT APPLICATION
Fee $3,220.00
Process Type IV

OWNERS APPLICANT*
Name Hope Village Inc. Name Robert Price
Address 1535 S. Ivv St. Address 3935 NE 72rdAvenue
City Canbv State OR Zip 97013 City Portland State OR Zip 97213
Phone 503-266-9810 Fax 503-263-7854 Phone 503-807-4009 Fax 503-281-1447
E-mail craia@ hopevilLage.org E-mail rprice5956@ comcast.net

Please indicate who is to receive correspondence (i.e. staff reports etc) and what format they are to be
sent

PH Owner [>3 Email EH US Postal EH Fax

[XI Applicant [3 Email EH US Postal EH Fax

OWNER’S SIGNATURE
DESCRfPTHON OF PROPERTY
Address 1665 S. Ivv. St.
Tax Map T4S. R1E, Section 4 Tax Lot(s) 1100 & 1101 Lot Size
0.79 ac.

(Acres/Sq.Ft.)
Existing Use Rural res.

Proposed Use senior housing
Existing Structures modular res. Plus outbuildings

Zoning EFO (ClackCo) Comprehensive Plan Designation Ag. Resource
(ClackCo)

Previous Land Use Action (if any)

FOR CITY USE ONLY
File#: CPAit Of
Date Received: %.2%. jjL- By:
Completeness:
Pre-App Meeting:
Hearing Date: /A | b./H * 7 Jw J1 CX,

*|f the applicant is not the property owner, he must attach documentary evidence of his authority
to act as agent in making this application.
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CITY OF CANBY
ZONE MAP CHANGE APPLICATION

Fee $2,640
OWNERS APPLICANT**
Name Hope Village Inc. Name Robert Price
Address 1535 S. vy St. Address 3935 NE 72rdAvenue
City Canbv State OR Zip 97013 City Portland. State OR Zip 97213
Phone 503-266-9810 Fax 503-263-7854 Phone 503-807-4009 Fax 503-281-1447
E-mail craig@hopevillage.orq E-mail rprice5956@comcast.net

Please indicate who is to receive correspondence (i.e. staff reports etc) and what format they are to be sent
[>3 Owner [3 Email £3 US Postal O Fax
Applicant Kl Email US Postal O Fax

OWNER’S SIGNATURE
/ DESCRIPTION OF PROPERTY
Address 1665 S. lvy St.
Tax Map T4S. R1E. Section 4 Tax Lot(s) 1100 & 1101 Lot Size 0.79 a
.(Acres/Sq.Ft.)
Existing Use Rural res.
Proposed Use senior living
Existing Structures modular home and outbuildings
Zoning EFU (ClackCo) Comprehensive Plan Designation Ag. Resource

Project Description Annexation. Comp Plan Amend (to High Den Res), and Zone Change (to R-2)

Previous Land Use Action (If any)

FOR CITY USE ONLY
File#:
Date Received: %

Completeness?

Pre-App Meeting:

Hearing Date: ~ Z /£ Qc~

**fthe applicant is not the property owner, they must attach documentary evidence oftheir authority to act as
agent in making this application.
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Introduction

Hope Village, Inc. (“Hope Village™) has recently acquired a parcel of land that adjoins the
existing Hope Village campus and the 4-acre parcel that was recently approved for
annexation to the city by the Canby voters in November 2011. Because the timing of
this current acquisition did not coincide with the process for applying to the city for
annexation of the 4-acre parcel, Hope Village wishes to annex to the City of Canby this
current site of 0.79 acre adjacent to the existing Hope Village campus in the
southeasterly portion of the Canby urban area. The purpose of the annexation is to
allow further expansion of the Hope Village campus to include an additional not less than
14 units per acre designed for senior adult living.

Hope Village is a retirement community that is well established in Canby and is a viable
and active participant in the Canby community. The existing 33-acre campus is located
at the southeast corner of 13" Avenue and lvy Street and the southern boundary has
been the Canby city limits. Hope Village is firmly established in Canby, and wishes to
remain a part of the community for many, many years to come. And with the coming
peak of the “baby boomer” generation where many more citizens will be coming of
retirement age, the future for Hope Village is bright. However, in order for Hope Village
to be a participant in providing additional retirement facilities for the coming wave of
“boomers”, some expansion will be necessary. Already filled to capacity and with a
waiting list, Hope Village wishes to take this opportunity to expand further onto this
adjacent site.

Hope Village recently succeeded in annexing a 4-acre site that is contiguous to the
current parcel on the westerly side, as shown on the accompanying maps. That recent
application was unanimously approved by both the Canby Planning Commission and the
Canby City Council, and was placed on the November 2011 ballot for approval by the
Canby voters.

Hope Village purchased this 0.79 acre site recently from the owners (Robert Pendell)
with the idea of expansion. In actual fact, Hope Village has been investigating the
opportunities for expansion for several years, and came to a successful agreement with
the Pendells to acquire this final site in the east-west strip between Fir and Ivy Streets.
The potential addition of 0.79 acre would provide for approximately 14 additional units
would provide Hope Village with even more opportunities to serve a greater population
of residents. To this end, this annexation is applied for.

As part of the annexation process, Hope Village must request a Comprehensive Plan
Amendment to the Canby Comprehensive Plan to change the designation of the site to
High Density Residential from the current Residential-Commercial designation.
Although the site is within the Canby Urban Growth Boundary, Clackamas County’s
Comprehensive Plan has the subject site designated for Agricultural Resource.

In addition, an amendment to the city’s zoning map is required. Because the site is
currently zoned Exclusive Farm Use (EFU) in Clackamas County, it must be zoned
differently once it is annexed. The city’s designation on it's Comprehensive Plan is
Residential-Commercial. This designation does not provide quite enough flexibility for
higher density residential development for senior living. Thus, the High Density
Residential designation is appropriate, necessitating a change to the zone that matches

Introduction
02-10-12 City Council Packet Page 58 of 217



this Comprehensive Plan designation. This would be the R-2 (High Density Residential)
zone. Therefore, this application also requests a zone map amendment to R-2.

No other regulatory actions are requested, whether conditional use, variance, or other
action. The development proposed by Hope Village can be accommodated in the
subject site without any other regulatory actions. No specific site development plan is
proposed at this time, simply because Hope Village has to be sure the site will be
annexed by a vote of the citizens of Canby on the November 2012 ballot. Once the
annexation is approved by the voters, and the Comprehensive Plan designation is set at
High Density Residential, and the zoning is R-2 (High Density Residential), Hope village
may then proceed with planning for the future development of the total 4.79 acre site.

Introduction 2
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Description of the Site and Surroundina Area

The 0.79 acre site is a rectangular piece of property, comprised of two tax lots, one 0.40
acre in size and the second is 0.39 acre in size. The legal description of the two parcels
is Tax Lots 1100 and 1108, of Tax Map 4S-1E-4D. These two tax lots comprising the
total 0.79 acre parcel are oriented in an east-west direction. See attached copy of the
Assessor’'s map, surveyor’s legal description and surveyor's map.

The site is adjacent to and abuts the Hope Village campus for approximately 234 feet at
the southeasterly corner of the Hope Village campus. The entire 234 feet (+/-) makes up
a portion of the southerly boundary of the Marquis Care site, which Hope Village owns
but does not operate. Marquis Care operates the Assisted Living & Skilled Nursing and
Rehabilitation facilities on the Hope Village campus. The subject parcel is approximately
165 feet in uniform width (see map).

The site is basically flat and level, and is currently occupied by one manufactured
residential structure, a detached shop building, and one or more worn out storage
structures. The residence is currently vacant of owner-occupants or renters. The site is
served by an onsite subsurface septic system and a well.

The site is similar in character to most of the surrounding area in the southwesterly
Canby area. The area is currently rural in nature and contains larger lot single-family
and agricultural uses. The land is generally flat and level, but siopes gentiy off to the
south near the Molalla River. Development is limited in this area, with Hope Village
being the greatest level of urban development. The area is served by Fir and lvy
Streets, both of which are north-south streets. The most significant east-west street is
13" However, the city’'s Comprehensive Plan identifies another future east-west street
at approximatelx equivalent to 17" that will connect Fir and lvy. The location of this
extension of 17™ is not part of Hope Village’s site.

The area south of Hope Village is outside the city’s corporate limits, but within the Urban
Growth Boundary (UGB) south to the crest of the bluff overlooking the Molalla River.
Land south of Hope Village, including the proposed annexation site, is zoned Exclusive
Farm Use (EFU) by Clackamas County.

There continues to be considerable farming activity in the immediate vicinity, and most is
outside the city limits. Urban development is gradually increasing in this neighborhood
area, while there are several farm and non-farm related dwellings on various properties
in this local area. It appears that most urban infrastructure has been extended south in
this area to be very near most properties that may wish to be annexed. As such, local
services and facilities should not be a problem for the proposed annexation, or for other
smaller scale annexations in the future.

Current access to Hope Village is via Ivy Street on the easterly side of the campus.
Access to the 0.79 acre site is currently via two driveways on Ivy Street. This additional
0.79 acre site will be combined with the recent four acre site approved for annexation,
and it is likely that the entire 4.79 acre site will be developed as a unit by Hope Village.
At this time, it is not possible to determine if access directly onto Ivy Street will continue.
That decision will be made as part of the future site development process. All streets
within the Hope Village campus are private streets, not under the jurisdiction of the City
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of Canby. Fire access will remain as it is at the present time, via lvy Street with

&

individual access via the internal private streets.

Desc of Site and Surr Area 2
02-10-12 City Council Packet Page 61 of 217



Approval Criteria

There are a number of approval criteria contained in the Canby Municipal Code that
must be addressed as part of the application for annexation. As part of the annexation
process, an amendment to the Canby Comprehensive Plan is required to provide a
designation to the properties to be annexed, which were previously (prior to annexation)
designated “Agricultural Resource” by Clackamas County. In addition, a zone change
must also be requested concurrently with the annexation. The bulk of the criteria are
contained in CMC 16.84 Annexations and CMC 16.54 Amendments to Zoning Map,
although there are other criteria to address including Policy 6, and others, of the Canby
Comprehensive Plan; any criteria and/or requirements contained in the Urban Growth
Management Agreement with Clackamas County; and State Statutes, ORS 195.065 and
222. Finally, we have addressed CMC 16.20, High Density Residential Zone because
the R-2 zone is what Hope Village requests as part of the zone map amendment
process.

CMC 16.84, Annexations

The specific criteria under which the City will consider the annexation request are
contained in CMC 16.84.040 Standards and criteria. These criteria are addressed as
follows:

A. The following criteria shall apply to all annexation requests.
1. The City of Canby Annexation Development Map shall determine which
properties are required to submit either (See Figure 16.84.040):

a. A Development Agreement (DA) binding for all properties located within
the boundaries of a designated DA area as shown on the City of Canby
Annexation Development Map.

Finding: Because the subject 0.79 acre site is not within a designated
Development Area on the City’s Annexation Development Map, this particular
criterion is not applicable to the proposed annexation by Hope Village.

b. A Development Concept Plan (DCP) binding for all properties located
within the boundaries of a designated DCP area as shown on the City of Canby
Annexation Development Map.

Finding: The subject 0.79 acre site is located within the Southwest Canby
DCP Area and would be subject to the requirements of a Development Concept
Plan. However, as part of this current annexation application, Hope Village has
requested that the Canby City Council exempt Hope Village’s proposed 0.79 acre
annexation from the DCP. After due consideration of the facts and the issues, on
January 4, 2012 the Canby City Council voted unanimously to exempt Hope
Village’s proposed 0.79 acre annexation from the requirement for preparation of
a DCP. Therefore, this criterion will not be applicable to the proposed annexation
by Hope Village.

2, Analysis of the need for additional property within the city limits shall be
provided. The analysis shall include the amount of developable land (within the
same class of zoning — low density residential, light industrial, etc.) currently
within the city limits; the approximate rate of development of those lands; and
how the proposed annexation will affect the supply of developable land within the
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city limits. A supply of developable residential land to provide for the anticipated
population growth over the following three years is considered to be sufficient;
Finding: The applicant has reviewed available data and determined that
the City currently is deficient in its supply of high density residential land within
the City limits due to the influx of new housing starts that have occurred over the
last 10 to 15 years.

Data on buildable lands includes the City Comprehensive Plan updated in 2007,
a 1999 Land Needs Study prepared by OTAK Inc. and a School District
Enroliment forecast prepared by Portland State University Population Research
Center dated February 2009, and recent analysis by city staff for the previous
four acre annexation request by Hope Village. Although the Comprehensive
Plan was updated in 2007, the populations and buildable lands component of the
plan were not updated and the data dates back to 1980. The 1999 Buildable
Lands Analysis is now over 10 years old. Therefore the most useful data
includes the 2009 PSU School District Enroliment Study as well as available GIS
information, and the city staff's analysis of Hope Village’s previous annexation
application of earlier in 2011 for the 4.0 acre Scott parcel.

The criterion calls for two parts: 1) to identify buildable lands within the City, and
2) Identify the rate of development of those lands. The analysis completed by
city staff for the 4-acre annexation is reflected in the Staff Report on pages 8
through 15, inclusive. Those pages have been appended to this application
narrative.

The result of that analysis is that there is less than a three-year supply of High
Density Residential (R-2) land within the city’s buildable and developable
inventory. The City Council has determined that such deficiency can be
addressed through annexation of lands that are appropriate to be zoned R-2, as
is the case for this 0.79 acre site. Adding 0.79 acre to the numbers provided by
the staff analysis would result in a continuing deficiency of R-2 lands, improved
only by adding this small 0.79 acre parcel.

If the city maintains 3,428 total acres within its city limits and its UGB, the 47.53
acres of High Density Residential land (including the recently approved 4-acre
parcel) represents 1.4% of the total land area. The subject site, at 0.79 acre,
represents 0.023% of the total. This is an extremely small percentage, and
overall amount of land to be annexing to the city and developing as originally
envisioned when the High Density Residential designation was applied.

According to the “Growth Priorities” map on page 32 of the Plan, the subject site
is within Priority Area “A”, which is seen as the area where growth will take place
initially. The annexation of the subject site certainly falls within the first priority to
preserve and protect agricultural land and to provide area efficiently for
urbanizable land, fulfilling this element of the Plan. This conversion of land from
rural (agricultural) to urban (residential, senior living) is an orderly means of
development in Canby.

While the Comprehensive Plan suggests a growth in the city to a population of
approximately 20,000 by the year 2000, the current economic downturn has
derailed that expectation. Nevertheless, it is important that Canby continue its
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growth in a means other than the red-hot single family process that occurred in
the first half of the first decade of the new millennium. The annexation and
development of the site for senior living as part of an expansion of Hope Village
will help the city to grow, but in a different manner than in the recent years.

With development of approximately 11 units on 0.79 acre at a density of 14 units
per acre, a growth of approximately 17persons based on a conservative
household size of 1.5 persons. This growth will benefit the city because of the
economic support that senior citizens will provide to the community. It is likely,
however, that this level of growth may be higher than what will occur in the single
family residential zones.

According to the staff analysis, the City of Canby has 47.53 acres of developable
high density land within its total UGB. Adding 0.79 acre to this overall total will
result in a new total of 48.32 acres of land for high density residential use. The
calculated deficiency of High Density Residential designated land is now 52.2
acres (after deducting the 4-acre site recently approved for annexation). With the
addition of this 0.79 acre site, the deficiency will still be 51.41 acres. As such,
the addition of this 0.79 site will do little to significantly improve the city's position
relative to the deficiency of high density residential lands. Nevertheless, it is an
improvement that will serve a significant purpose for the provision of senior
housing at Hope Village.

The first two Goals of the Urban Growth Element identify the need to preserve
and protect agricultural lands that are outside the city’s UGB. Because the
subject site is within the UGB, and is directly contiguous to the existing city limits,
the annexation of the subject site is a natural step in the development of Canby.
In addition, the site is to be part of Hope Village, and cannot be developed by
Hope Village in any other alternative location. But because the proposed
development is on land that would eventually be annexed, its use as agricultural
fand is limited in scope and time frame. Further, this 0.79 acre site is not in
agricultural use, but rather, is in rural residential use by virtue of the existence of
a single family dwelling on the site.

While particular attention is paid to Policy No. 6 of the Land Use Element through
this review process, other Policies are also just as important. The first Policy,
“Canby shall guide the course of growth and development so as fo separate
conflicting or incompatible uses while grouping compatible uses’, serves to
describe perfectly the proposed annexation and development of the subject four
acre site. The specific development of senior housing as an expansion of Hope
Village could occur practically no where else in Canby. Grouping compatible
uses is exactly what Hope Village is proposing. The annexation is supported by
Implementation Measure H which states, “Continue to work towards a gradual
increase in the density and intensity of development allowed within the City,
discouraging wasteful development practices and designs.” Fulfillment of this
Policy and Implementation Measures is the goal of Hope Village's expansion
plans.

Policy No. 2 states “Canby shall encourage a general increase in the intensity
and density of permitted development as a means of minimizing urban sprawl.”,
and Implementation Measures A and C support that proposed annexation and
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subsequent development, seeking to increase the range of housing opportunities
and diversity of housing types, as well as allowing the use of density bonuses
(such as the senior living bonus) as a means of encouraging development.

Policy No. 3 states “Canby shall discourage any development which will result in
overburdening any of the community’s public facilities and services.” Information
is available, and an engineer’s report indicates that adequate infrastructure is
available to allow development of the subject site as proposed by Hope Village.
Therefore, the proposed annexation and subsequent development is in
compliance with this Policy and its implementation measures.

Policy No. 4 states “Canby shall limit development in areas identified as having
an unacceptable level of risk because of natural hazards.” The subject site is not
within any area identified as a natural hazard area, and is no less developable
than any other similar site that is not within a natural hazard area, regardiess of
location within the city. Because this site does not have an “H” overlay on it, this
Policy is not specifically applicable to this site.

Finally, Policy No. 5 states “Canby shall utilize the land use map as the basis of
zoning and other planning or public facility decisions.” The High Density
Residential Comprehensive Plan designation, and the commensurate R-2
zoning, allow for annexation and development in keeping with the city's
Comprehensive Plan, with no further changes, variances, revisions or etc.

Because the subject site fronts on and has direct driveway access to vy Street, it
may be likely that any development by Hope Village may continue to use Ivy
Street as a point of access. However, it is also likely that the subject site will be
integrated into the existing Hope Village Development, as well as any proposed
development of the recently approved 4-acre annexation site directly adjacent to
the west. However, traffic concerns may be allayed when a traffic analysis
should indicate that the developed site will have a minimal impact on lvy Street.

With regard to the “loss” of 0.79 acre of land designated “Residential
Commercial” on the Canby Comprehensive Plan, the amount of land is so small
in the overall context of the types of land designated on the Canby
Comprehensive Plan that the “loss” of such land will not have a significant impact
on the balance of land use types in the Canby Comprehensive Plan. The
calculations of the “loss” of 0.79 acre of “Residential Commercial” land would
result in a conclusion that there may continue to be enough “Residential
Commercial” land in the Canby Comprehensive Plan.

In addition, because most land designated “Residential Commercial” and zoned
C-R (Commercial Residential) has been developed for residential purposes, the
true value of the C-R zoning may be somewhat diluted. While this type of
development is consistent with the intent and purpose of the C-R zone, it inhibits
potential development of small scale neighborhood commercial development. As
such, the overall usefulness of the C-R zone in this location may be questioned.

Finally, the location of the lands designated “Residential Commercial” along Ivy
Street may not be the best possible location for local neighborhood commercial
development. This site, plus two additional properties directly adjacent to the
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south, comprise the entire “Residential Commercial” designated lands (and to be
zoned C-R) in this immediate vicinity. Discussions with Clackamas County staff
indicate a significant concern for site generated traffic should this small area be
developed for local neighborhood commercial use under the C-R zoning. On the
other hand, high density residential development of the 0.79 acre site as part of a
larger overall master plan for Hope Village will provide opportunities to mitigate
any potential impacts from site generated traffic.

3. Statement of potential physical, aesthetic, and related social effects of the
proposed development on the community as a whole and on the neighborhood of
which it will become a part; and proposed actions to mitigate identified concerns,
if any. A neighborhood meeting is required as per Table 16.89.020 of the City of
Canby Land Development and Planning Ordinance.

Finding: The R-2 district was formulated to promote and allow high density
residential development at a density of not less than 14 units per acre. The 0.79
acre site would allow a minimum of 11 units, but may likely provide a somewhat
greater density, perhaps up to 16 units based on a site master plan prepared by
Hope Village for the entire 4.79 acre area.

Because this site is currently developed for single family rural residential use, the
physical impacts of development could be somewhat significant for this local
neighborhood area, given the fact that there will be a more intensive scale of high
density residential development in the immediate area. Virtually all development
in this neighborhood area is residential development, largely dominated by the
existing Hope Village senior living development, at 33 acres in size for the
developed campus, and not including the recently annexed 4.0 acres.

Considering that Hope Village proposes to develop the site with not less than 14
units per acre, in keeping with the established character of the current Hope
Village, residential development would appear to have less impact on the local
neighborhood. Additional development similar to the existing Hope Village
character would definitely “fit in” with the character of the area to the extent that
mitigation would not be necessary. Assuming that the expansion area would be
required to do site landscaping, its aesthetic value as a senior housing
community would be a “plus” to any neighborhood. Any expansion of Hope
Village would likely hardly be noticeable once construction is completed and the
units are occupied.

From the aesthetic perspective, residential development as proposed by Hope
Village would have the least amount of impact because the design of the units,
the materials used, the colors used, and the patterns of development would
certainly be the least intrusive and most compatible. They would virtually match
the existing Hope Village development and would require no mitigation. Even
single family detached dwelling development would have more aesthetic impact
because it is not of the same character as the adjacent existing Hope Village
development, with a lower density.

There are social differences between urban residential development, and
between types of residential development. Residential development usually
tends to have fewer peaks and valleys, and continues to have that “in use”
appearance. The proposed development of senior housing by Hope Village will
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result in perhaps the most continuous “in use” appearance, because seniors
move around somewhat less and stay closer to home. Thus the community’s
residents become better acquainted with each other, resulting in a more closely
knit neighborhood with greater social connections. While this closer connection
occurs with single family dwellings, it tends to be invisible with commercial
development where people focus on the commercial area simply for jobs and
business, leaving out most social aspects of development.

Overall, residential development, and particularly the type proposed by Hope
Village for this site, will have more significant positive impacts on the local
neighborhood from the physical, aesthetic, and social perspectives. These
positive impacts also require fewer mitigation measures, and measures that are
less measurable.

4. Statement of availability, capacity and status of existing water, sewer,
drainage, transportation, and school facilities.

Finding: For analysis of water, sanitary sewer, storm water management,
local surface water drainage, and other necessary utilities, please see the
attached report by John Middleton, P.E. of ZTec Engineers. Mr. Middleton has
worked closely with city staff and outside utility providers to establish the
response to this criterion. This document indicates that future expansion of
infrastructure and utilities will not be inhibited by the proposed annexation and
subsequent development.

With regard to park and school facilities, the proposed annexation is not of
sufficient size to create significant additional demand for local park facilities,
regardless of whether the site were to be developed for commercial use or
residential use. While some open space and/or small “vest pocket” park
development would be possible with commercial development, any such open
space and/or park development would be relatively very small scale and would
add relatively little to the local neighborhood. The final site plan will provide
landscaped areas between and around the new buildings, for the benefit of all.
However, it must be kept in mind that the site, at 0.79 acre, is small enough that
a park feature is not likely to be possible when considering higher density
residential development.

For this area of southwest Canby, creation of additional open space and/or parks
will likely be a consideration as future development takes place on a larger scale.
The opportunity for additional open space and/or park development will present
itself when a full scale DCP is prepared for this area and additional larger areas
of land are annexed into the city.

With regard to schools, the development proposed by Hope Village for senior
housing will have no adverse impact on schools, primarily because senior
com