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AGENDA 
 

CANBY CITY COUNCIL REGULAR MEETING 
June 5, 2013 

7:30 PM 
Council Chambers 
155 NW 2nd Avenue 

 
Mayor Brian Hodson 

Council President Tim Dale    
Councilor Richard Ares                                          
Councilor Clint Coleman  

                  Councilor Traci Hensley  
         Councilor Greg Parker 
                                Councilor Ken Rider  

 
WORK SESSION 

6:00 PM 
City Hall Conference Room 

182 N Holly 
 
This Work Session will be attended by the Mayor and City Council to discuss a proposed street 
cutting ordinance and privilege tax ordinance.      Pg. 1 
 

CITY COUNCIL REGULAR MEETING 
 

1. CALL TO ORDER 
A. Pledge of Allegiance and Moment of Silence  
B. Canby Livability Day Proclamation      Pg. 28 

 
2. COMMUNICATIONS 
 
3. CITIZEN INPUT & COMMUNITY ANNOUNCEMENTS 

(This is an opportunity for visitors to address the City Council on items not on the agenda.  It is also the 
time to address items that are on the agenda but not scheduled for a public hearing. Each citizen will be 
given 3 minutes to give testimony.  Citizens are first required to fill out a testimony/comment card prior to 
speaking and hand it to the City Recorder.  These forms are available by the sign-in podium.   Staff and the 
City Council will make every effort to respond to questions raised during citizens input before tonight’s 
meeting ends or as quickly as possible thereafter.) 

 
4. MAYOR’S BUSINESS        

 
5. COUNCILOR COMMENTS & LIAISON REPORTS 

 
6. CONSENT AGENDA 

(This section allows the City Council to consider routine items that require no discussion and can be 
approved in one comprehensive motion.  An item may be discussed if it is pulled from the consent agenda to 
New Business.) 
A. Approval of Minutes of the May 15, 2013 City Council Regular Meeting 
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7. PUBLIC HEARINGS 
A. Noise Variance Application – Doug Sprague (3500 N Maple ) on July 19, 2013 Pg.29 
B. Noise Variance Application – Harefest LLC (1190 SW First) on August 2,3,16,  

and 17, 2013 Pg.34 
C. Transient Tax            Pg.40 
D. Additional Fee for Cutting Newer Pavement and Penalty Fee      Pg.96 

 
8. RESOLUTIONS & ORDINANCES 

A. Res. 1159, Extending Workers' Comp. Coverage to Volunteers & Repealing Res. 
1129             Pg.37 

B. Ord. 1374, Adding Chapter 3.50 to the Canby Municipal Code Thereby Establishing a 
Transient Room Tax                 Pg.40  

C. Ord. 1375, Auth. Contract with S-2 Contractors, Inc. in the Amount of $671,821.10        
for Construction of the 2013 Street Maintenance Program (2nd Reading)    Pg.51 

D. Ord. 1376, Authorizing Purchase of a Case CX50B Mini Excavator from Sonsray 
Machinery, LLC (2nd Reading)          Pg.60 

E. Ord. 1377,  Authorizing Amended Contract with Kintechnology Inc. to Continue to 
Provide Computer Technical Services for the City of Canby       Pg.63 

F. Ord. 1378, Granting to Clackamas County Broadband a Nonexclusive Franchise to 
Construct, Operate and Maintain a Telecommunications Network and Provide 
Telecommunications Services within the City of Canby, Oregon (2nd Reading) Pg.73 

G. Ord. 1379, Authorizing a Contract with C.R. Woods Trucking in the Amount of 
$229,800.50 for Construction of the Northwood Park Project      Pg.82 

H. Ord. 1380, Amending CMC Chapter 12 Creating Section 12.08.065 an Additional Fee 
for Cutting Newer Pavement and Amending Section 12.08.200         Pg.96 

I. Ord. 1381, Granting to tw telecom of oregon llc (“TWTC”) a Nonexclusive Franchise 
to Construct, Operate and Maintain a Telecommunications Network and Provide 
Telecommunications Services within the City of Canby, Oregon (2nd Reading)  Pg.99 

J. Ord. 1382, Authorizing Contract with Heard Farms for Wastewater Sludge  
Removal              Pg.108 
 

9. NEW BUSINESS  
 

10. CITY ADMINISTRATOR’S BUSINESS & STAFF REPORTS 
 

11. CITIZEN INPUT 
 

12. ACTION REVIEW 
 
13. EXECUTIVE SESSION:  ORS 192.660(2)(h) Pending Litigation  

 
14. ADJOURN 
 
*The meeting location is accessible to persons with disabilities.  A request for an interpreter for the hearing 
impaired or for other accommodations for persons with disabilities should be made at least 48 hours before the 
meeting to Kim Scheafer, MMC, City Recorder at 503.266.0733.  A copy of this Agenda can be found on the 
City’s web page at www.ci.canby.or.us.   City Council and Planning Commission Meetings are broadcast live and 
can be viewed on OCTS Channel 5.  For a schedule of the playback times, please call 503.263.6287. 
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M  E M O R A N D U M 
 

TO:   Honorable Mayor Hodson and City Council    

FROM:  Kim Scheafer, MMC, City Recorder 

DATE:  May 29, 2013 

THROUGH:  Greg Ellis, City Administrator  
 
Issue:  Request for Noise Variance 
 
Synopsis: A request has been received from Doug Sprague for a noise variance to allow music 

outside on July 19, 2013 for a wedding that will be held at 3500 N Maple Street.  The 
variance is being requested between the hours of 10 p.m. and 12:00 a.m.   

 
  A Noise Variance Application is attached along with a letter from Mr. Sprague.  The 

property is owned by Elroy and Bev Knutson who have also signed the letter.    
   

  Per Canby Municipal Code Section 9.48.050B, at least 10 days prior to the public hearing 
a notice was mailed to property owners within 200’ of the location of the variance, 
published in the Canby Herald, and posted in various locations around the City.  Section 
9.48.050B allows the Council to approve a variance after certain criteria which would 
apply to the facts of the requested variance are considered by the Council.  In granting a 
variance, the Council shall consider: 

 
a. The protection of health, safety and welfare of citizens as well as the feasibility 

and cost of noise abatement; 
b. The surrounding type of existing land uses; 
c. The acoustical nature of the sound emitted; and 
d. Whether variance from the provision would produce a benefit to the public. 

 
If, after review of the evidence submitted by the applicant and hearing any testimony 
from the public, the Council chooses to allow the variance as requested, a motion to grant 
the variance would be appropriate. 

 
Recommendation:  Staff recommends Council approve the Noise Variance Application. 
 
Recommended Motion:  I move to grant a Noise Variance to Doug Sprague on July 19, 2013 between 
the hours of 10 p.m. and 12:00 a.m. to allow them to provide music outside for a wedding on property 
located at 3500 N Maple.    
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CITY OF CANBY 
NOTICE OF PUBLIC 
HEARING - NOISE 

VARIANCE 
 

 

Date and Time Requested for  

Variances:      July 19, 2013 
10:00 p.m. – 12:00 a.m. 

Address of Variance:  3500 N Maple, Canby, Oregon 97013 

Property Owner:   Elroy and Bev Knutson 

Name of Applicant: Doug Sprague 

 

A public hearing conducted by the Canby City Council will be held on 
Wednesday, June 5, 2013 at 7:30 p.m. in the City Council Chambers located at 155 
NW 2nd Avenue, Canby, Oregon. The purpose of this hearing is to consider the 
granting of a Noise Variance to Doug Sprague to allow music at a wedding outside 
from 10:00 p.m. – 12:00 a.m. on July 19, 2013.  The address of the variance is 
3500 N Maple. 
 
Dated this 13th day of May 2013. 
 
Kimberly Scheafer, MMC 
City Recorder 
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M  E M O R A N D U M 
 

TO:   Honorable Mayor Hodson and City Council    

FROM:  Kim Scheafer, MMC, City Recorder 

DATE:  May 29, 2013 

THROUGH:  Greg Ellis, City Administrator  
 
Issue:  Request for Noise Variance 
 
Synopsis: A request has been received from Harefest LLC for noise variances on August 2, 2013 

from 6 p.m. – 12:30 a.m., August 3, 2013 from 6 p.m. – 1 a.m., and August 16-17, 2013 
from 8 p.m. – 2 a.m.  The variances are being requested for a music festival.   

 
  Last summer similar noise variances were granted. No complaints were received at City 

Hall or the Police Department for last year’s events. 
    
  Per Canby Municipal Code Section 9.48.050B, at least 10 days prior to the public hearing 

a notice was mailed to property owners within 200’ of the location of the variance, 
published in the Canby Herald, and posted in various locations around the City.  Section 
9.48.050B allows the Council to approve a variance after certain criteria which would 
apply to the facts of the requested variance are considered by the Council.  In granting a 
variance, the Council shall consider: 

 
a. The protection of health, safety and welfare of citizens as well as the feasibility 

and cost of noise abatement; 
b. The surrounding type of existing land uses; 
c. The acoustical nature of the sound emitted; and 
d. Whether variance from the provision would produce a benefit to the public. 

 
If, after review of the evidence submitted by the applicant and hearing any testimony 
from the public, the Council chooses to allow the variance as requested, a motion to grant 
the variance would be appropriate. 

 
Recommendation:  Staff recommends Council approve the Noise Variance Application. 
 
Recommended Motion:  I move to grant Noise Variances to Harefest LLC on August 2, 2013 from 6 
p.m. – 12:30 a.m., August 3, 2013 from 6 p.m. – 1 a.m., and August 16-17, 2013 from 8 p.m. – 2 a.m. 
for a music festival located at 1190 SW First Avenue.  
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CITY OF CANBY 
NOTICE OF PUBLIC 
HEARING - NOISE 

VARIANCE 
 

 

Date and Time Requested for  

Variances:      August 2, 2013 (6:00 p.m. – 12:30 a.m.) 
     August 3, 2013 (6:00 p.m. – 1:00 a.m.) 
     August 16-17, 2013 (8 p.m. – 2 a.m.) 

Address of Variance:  1190 SW First Avenue, Canby, OR  97013 

Business Owner:   The Wild Hare Saloon 

Name of Applicant: Harefest LLC 

 

A public hearing conducted by the Canby City Council will be held on 
Wednesday, June 5, 2013 at 7:30 p.m. in the City Council Chambers located at 155 
NW 2nd Avenue, Canby, Oregon. The purpose of this hearing is to consider the 
granting of four Noise Variances to Harefest LLC for a music festival.   
 
Dated this 15th day of May 2013. 
 
Kimberly Scheafer, MMC 
City Recorder 
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MEMORANDUM 
 

To:  Mayor Hodson and Canby City Council     

From:  Amanda Zeiber, Asst City Administrator/HR Director 

Date:  June 5, 2013 

Through:  Greg Ellis, City Administrator 

Re:  Resolution No. 1159 

 
Background Summary 
The City provides workers compensation coverage to volunteers, elected City officials and City boards and 
commissions. Coverage is provided through a resolution, which should be updated annually to capture any 
changes from current or prior year(s). The City’s insurance provider, City County Insurance Services, 
requires the City to have a current volunteer resolution on file. The City of Canby volunteer resolution was 
previously updated in June 2012. 
 
Recommendation 
Staff recommends that the Council approve Resolution 1159, authorizing workers compensation coverage 
for City volunteers, elected officials and boards and commissions. 
 
Attached 
Resolution No. 1159 
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 Resolution 1159 Page 1 of 2 
 

 
RESOLUTION NO.  1159   

 
A RESOLUTION EXTENDING THE CITY OF CANBY’S WORKERS’ 
COMPENSATION COVERAGE TO VOLUNTEERS OF THE CITY OF CANBY 
AND REPEALING RESOLUTION 1129. 
 

WHEREAS, the Canby City Council elects the following:    
 
Pursuant to ORS 656.031, workers’ compensation coverage will be provided to 

the classes of volunteer workers listed on the Volunteer Election Form. 
 

1. An assumed monthly wage of $800 will be used for public safety volunteers; and 
 

2. An aggregate assumed annual wage of $2,500 will be used per volunteer board, 
commission and/or council for the performance of administrative duties; and 
 

3. As assumed monthly wage of $800 per month will be used for public officials for 
their performance of manual labor above and beyond the administrative duties 
covered by paragraph 2 above; and 
 

4. Non–public safety volunteers will keep track of their hours and have their 
assumed payroll reported in the correct class code for the type of work being 
performed using Oregon minimum wage; and 
 

5. Court-mandated community service workers/inmates on work release who are 
sentenced by the City of Canby’s municipal court will keep track of their hours 
and have their assumed payroll reported in Class Code 7720V using Oregon 
minimum wage; and 
 

6. A roster of active volunteers will be kept monthly for reporting purposes. It is 
acknowledged that CIS may request copies of these rosters during year-end audit; 
and 
 

7. Unanticipated volunteer projects or exposure not addressed herein will be added 
onto the City of Canby’s coverage agreement (1) by endorsement, (2) with 
advance notice to CIS, and (3) allowing two weeks for processing. It is hereby 
acknowledged that coverage of this type cannot be backdated. 
 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 

Canby to provide for workers’ compensation insurance coverage as indicated above.  
This resolution will be updated annually. 
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 Resolution 1159 Page 2 of 2 
 

This resolution shall take effect July 1, 2013. 
 
ADOPTED this 5th day of June 2013, by the Canby City Council. 
 
 
 

_____________________________ 
      Brian Hodson 

Mayor 
 

ATTEST: 
 
 
 
__________________________________ 
Kimberly Scheafer, MMC 
City Recorder 

 

City Council PacketPage 39 of 118



Ordinance 1374  Page 1 of 1 
 

ORDINANCE NO. 1374 
 
AN ORDINANCE ADDING CHAPTER 3.50 TO THE CANBY MUNICIPAL CODE 
THEREBY ESTABLISHING A TRANSIENT ROOM TAX. 
 
 

WHEREAS, the City of Canby desires to implement a transient room tax to generate 
some funds for tourism and tourism related facilities within the City; and 

 
WHEREAS, the City of Canby desires to dedicate 70% of the net proceeds of this 

transient room tax to fund tourism promotion or tourism related facilities in accordance with 
Oregon Revised Statute Chapter 320;  

 
 THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 
Section 1.  The Canby Municipal Code is hereby amended to include Chapter 3.50 Transient 
Room Tax as copy of which is attached hereto as Exhibit “A”. 
 
 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, June 5, 2013; ordered posted as required by the Canby City Charter and 
scheduled for second reading on Wednesday, June 19, 2013, after the hour of 7:30 pm at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
 
          
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder 
 
 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 19th day of June 2013, by the following vote: 
 
 
  YEAS________________  NAYS_______________  
 
 
 
      __________________________________ 
                                                    Brian Hodson 
                                           Mayor 
ATTEST: 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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EXHIBIT “A” 
CANBY MUNICIPAL CODE CHAPTER 3.50 TRANSIENT ROOM TAX 

 
3.50 TRANSIENT ROOM TAX  
 
§  3.50.010 Definitions  
 
Except where the context otherwise requires, the definitions given in this section govern the 
construction of this chapter.  
 
A. ACCRUAL ACCOUNTING means the operator enters the rent due from a transient on his 
records when the rent is earned, whether or not it is paid.  
 
B. COUNCIL means the City of Canby City Council.  
 
C. CASH ACCOUNTING means the operator does not enter the rent due from a transient on his 
records until rent is paid.  
 
D. CITY means City of Canby.  
 
E. HOTEL means any structure, or any portion of any structure, which is occupied or intended or 
designed for transient occupancy, for thirty (30) days or less, for dwelling, lodging, or sleeping 
purposes. This includes, but is not limited to, any hotel, motel, inn, bed and breakfast, space in 
mobile home or trailer parks, tourist home, condominium, hostel, studio hotel, lodging house, 
rooming house, apartment house, public or private dormitory, fraternity, sorority, public or 
private club, or similar structure or portions thereof so occupied.  
 
F. OCCUPANCY means the use or possession, or the right to the use or possession, for lodging 
or sleeping purposes, of any room or rooms in a hotel, or space in a mobile home, or trailer park, 
or portion thereof.  
 
G. OPERATOR means the person who is proprietor of the hotel in any capacity. Where the 
operator performs his functions through a managing agent of any type or character other than an 
employee, the managing agent shall also be deemed an operator for the purposes of this chapter 
and shall have the same duties and liabilities as his principal. Compliance with the provisions of 
this chapter, by either the principal or the managing agent, shall be considered to be compliance 
by both.  
 
H. PERSON means any individual, firm, partnership, joint venture, association, social club, 
fraternal organization, fraternity, sorority, public or private dormitory, joint stock company, 
corporation, estate, trust, business trust, receiver, trustee, syndicate, or any other group or 
combination acting as a unit.  
 
I. RENT means the consideration charged, whether or not received by the operator, for the 
occupancy of space in a hotel, valued in money, goods, labor, credits, property, or any other 
consideration valued in money, without any deduction; but does not include the sale of any 
goods, services, and commodities, other than the furnishing of room accommodations and 
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parking space in mobile home parks or trailer parks. A guaranteed no-show charge based on the 
rate charged for the room is considered rent, but a cancellation fee is not rent. 
 
J. RENT PACKAGE PLAN means the consideration charged for both food and rent where a 
single rate is made for the total of both. The amount applicable to rent for determination of 
transient room tax under this chapter shall be the same charge  
made for rent when consideration is not a part of a package plan.  
 
K. TAX ADMINISTRATOR means the City Recorder or other official designated by the City 
Administrator to carry out provisions of this chapter.  
 
L. TAX means either the tax payable by the transient or the aggregate amount of taxes due from 
an operator during the period for which he is required to report his collections.  
 
M. TRANSIENT means any person who exercises occupancy, or is entitled to occupancy, in a 
hotel for a period of thirty (30) consecutive calendar days or less, counting portions of calendar 
days as full days. The day a transient checks out of the hotel shall not be included in determining 
the thirty (30) day period if the transient is not charged rent for that day by the operator. Any 
such person so occupying space in a hotel shall be deemed to be a transient until the period of 
thirty (30) days has expired, unless there is an agreement in writing between the operator and the 
occupant providing for a longer period of occupancy, or the tenancy actually extends more than 
thirty (30) consecutive days. In determining whether a person is a transient, uninterrupted 
periods of time extending both prior and subsequent to the effective date of this chapter, may be 
considered. A person who pays for lodging on a monthly basis, irrespective of the number of 
days in such month, shall not be deemed a transient.  
 
3.50.020 Tax Imposed  
 
A. For the privilege of occupancy in any hotel, on and after the effective date of this chapter, 
each transient shall pay a tax in the amount of nine percent (9%) of the rent charged by the 
operator. The tax constitutes a debt owed by the transient to the City, which is extinguished only 
by payment to the operator. The transient shall pay the tax to the operator of the hotel at the time 
the rent is paid. The operator shall enter the tax on his records when rent is collected if the 
operator keeps his records on the cash accounting basis, and when earned if the operator keeps 
his records on the accrual accounting basis. If rent is paid in installments, the transient shall pay 
a proportionate share of the tax to the operator with each installment.  
 
B. Pursuant to ORS 320.350, seventy percent (70%) of the net proceeds from this transient room 
tax shall be used for the purposes described in ORS 320.350 (5)(a) or (c) (tourism promotion or 
tourism related facilities, including the financing or refinancing of tourism related facilities).  
Pursuant to ORS 320.350, thirty percent (30%) of the net proceeds from this transient room tax 
may be used to fund City services. 
 
3.50.030 Where Tax is Imposed  
 
The tax imposed by this chapter shall apply to all hotels located within the City of Canby.  
 
3.50.040 Collections of Tax by Operator, Rules for Collection  
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A. Every operator renting rooms in this City, the occupancy of which is not exempted under the 
terms of this chapter, shall collect a tax from the occupant. The tax collected or accrued by the 
operator constitutes a debt owed by the operator to the City.  
 
B. In all cases of credit or deferred payment of rent, the payment of tax to the operator may be 
deferred until the rent is paid, and the operator shall not be liable for the tax until credits are paid 
or deferred payments are made.  
 
3.50.050 Operator’s Duties  
 
Each operator shall collect the tax imposed by this chapter at the same time as the rent is 
collected from every transient. The amount of tax shall be separately stated upon the operator’s 
records and any receipt rendered by the operator. Bills and invoices provided to transients shall 
list the City of Canby Transient Room Tax separately and must accurately state the amount of 
the tax.  No operator of a hotel shall advertise that the tax, or any part of the tax, will be assumed 
or absorbed by the operator, or that it will not be added to the rent, or that when added, any part 
will be refunded, except in the manner provided by this chapter.  
 
3.50.060 Exemptions  
 
No tax imposed under this chapter shall be imposed upon:  
A. Any person for more than thirty (30) successive calendar days; (a person who pays for 
lodging on a monthly basis, irrespective of the number of days in such month, shall not be 
deemed a transient);  
 
B. Any person whose rent is of a value less than $5 per day;  
 
C. Any person who rents a private home, vacation cabin, or like facility from any owner who 
personally rents such facilities incidentally to his own use thereof;  
 
D. Any occupant whose rent is paid for hospital room or to a medical clinic, convalescent home 
or home for aged people; or  
 
E. Employees, officials or agents of the U. S. Government occupying a hotel in the course of 
official business.  
 
3.50.070 Registration of Operator, Form and Contents, Execution, Certification of 
Authority  
 
Every person engaging or about to engage in, business as an operator of a hotel in this City shall 
register with the Tax Administrator on a form provided by him or her. Operators engaged in 
business at the time this chapter is adopted, must not register later than thirty (30) calendar days 
after passage of this chapter. Operators starting business after this chapter is adopted must 
register within fifteen (15) calendar days after commencing business. The privilege of 
registration after the date of imposition of such tax shall not relieve any person from the 
obligation of payment, or collection of tax, regardless of registration. Registration shall set forth 
the name under which an operator transacts or intends to transact business, the location of his 
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place or places of business and such other information to facilitate the collection of the tax as the 
Tax Administrator may require. The operator shall sign the registration.  
 
The Tax Administrator shall, within ten (10) days after registration, issue without charge from 
the occupant, a Certificate of Authority to the registrant to collect the tax, from the occupant of 
the hotel, together with a duplicate thereof, for each additional place of business for each 
registrant. Certificates shall be non-assignable and nontransferable and shall be surrendered 
immediately to the Tax Administrator upon the cessation of business at the location named or 
upon its sale or transfer.  
 
Each certificate and duplicate shall state the place of business to which it is applicable and shall 
be prominently displayed therein so as to be seen and come to the notice readily of all occupants 
and persons seeking occupancy.  
 
Said certificate shall, among other things, state the following:  
 
A. The name of the operator;  
 
B. The address of the hotel;  
 
C. The date upon which the certificate was issued; and,  
 
D. “This Transient Occupancy Registration Certificate signifies that the person named on the 
face hereof has fulfilled the requirements of the Transient Room Tax Chapter of the Canby 
Municipal Code by registration with the Tax Administrator for the purpose of collecting from 
transients the room tax imposed by the City of Canby and remitting the tax to the Tax 
Administrator.”  
 
3.50.80 Due Date, Returns, and Payments  

 
A. The transient shall pay the tax imposed by this chapter to the operator at the time that rent is 
paid. All amounts of such taxes collected by any operator are due and payable to the Tax 
Administrator on a quarterly basis of the calendar year for periods ending on April 30, June 30, 
September 30, and January 31.  Tax collections are due by the fifteenth (15th) day of the month 
following the preceding quarter and are delinquent on the last day of the month in which they are 
due.     
 
B. On or before the fifteenth (15th) day of the month following each quarter of collection a 
return for the preceding month’s tax collections shall be filed with the Tax Administrator. The 
return shall be filed in such form as the Tax Administrator may prescribe by every operator liable 
for payment of tax.       
 
C. Returns shall show the amount of tax collected or otherwise due for the related period. The 
Tax Administrator may require returns to show the total rentals upon which tax was collected or 
otherwise due, gross receipts of the operator for such period, and an explanation in detail of any 
discrepancy between such amounts, and the amount of rents exempt, if any.    
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D. The person that required filing the return should deliver the return together with the 
remittance of the amount of the tax due to the Tax Administrator at his office either by personal 
delivery or by mail. If the return is mailed, the postmark shall be considered the date of delivery 
for determining delinquencies.          
  
E. For good cause, the Tax Administrator may extend for up to one (1) month the time for 
making any return or payment of tax. No further extension shall be granted, except by the 
Council. Any operator to whom an extension is granted shall pay interest at the rate of one 
percent (1%) per month, on the amount of tax due without proration for a fraction of a month. If 
a return is not filed and the tax and interest due is not paid by the end of the extension granted, 
then the interest shall become a part of the tax for computation of penalties described elsewhere 
in this chapter.   
  
F. If the operator has complied with the terms of this chapter and particularly the provisions of 
this section relating to prompt payment of taxes due and payable to the Tax Administrator, the 
operator shall be permitted to deduct as collection expense five percent (5%) of the amount of 
the total taxes collected for that quarter, as shown by the return mentioned in paragraph C of this 
section.     
 
3.50.090 Penalties and Interest.   
         
A. Original Delinquency: Any operator who has not been granted an extension of time for 
remittance of tax due, and who fails to remit any tax imposed by this chapter prior to 
delinquency, shall pay a penalty of ten percent (10 %) of the amount of tax due in addition of the 
amount of the tax.            
   
B. Continued Delinquency: Any operator who has not been granted an extension of time for 
remittance of tax due, and who failed to pay any delinquent remittance on or before a period of 
thirty (30) days following the date on which the remittance first became delinquent, shall pay a 
second delinquency penalty of fifteen percent (15%) of the amount of the tax due, plus the 
amount of the tax due, and the ten percent (10%) penalty first imposed.     
    
C. Fraud: If the Tax Administrator determines that the nonpayment of any remittance due under 
this chapter is due to fraud, or intent to evade the provisions thereof, a penalty of twenty-five 
percent (25%) of the amount of the tax due shall be added thereto, in addition to the penalties 
stated in paragraphs (A) and (B) of this section.        
  
D. Interest: In addition to the penalties imposed, any operator who fails to remit any tax imposed 
by this chapter shall pay interest at the rate of one-half of one percent (.5%) per month or 
fraction thereof without proration for portions of a month on the amount of the tax due, exclusive 
of penalties, for the date on which the remittance first became delinquent until paid.   
  
E. Penalties merged with tax: Every penalty imposed and such interest as accrues under the 
provisions of this chapter, shall be merged with and become a part of the tax herein required to 
be paid.             
  
F. Petition for waiver: Any operator who fails to remit the tax levied within the time stated, shall 
pay the penalties stated. However, the operator may petition the Council for waiver and refund of 
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the penalty or any portion thereof, and the Board may if a good and sufficient reason is shown, 
waive and direct a refund of the penalty or any portion thereof.      
  
G. Any penalties or interest applied under this section do not bar the application of further 
penalties under 3.50.180. 
 
 3.50.100 Deficiency Determinations, Fraud, Evasion, Operator Delay  
 
A. Deficiency determination: If the Tax Administrator determines that the returns are incorrect, 
he or she may compute and determine the amount required to be paid upon the basis of the facts 
contained in the return or returns, or upon the basis of any information within his or her 
possession. One or more deficiency determinations may be made of the amount due for one or 
more than one period, and the amount so determined shall be due and payable immediately upon 
service of notice as herein provided, after which the amount determined is delinquent. Penalties 
on deficiencies shall be applied as set forth in 3.50.090.  
 
 1. In making a Determination, the Tax Administrator may offset overpayments, if any, 
which may have been previously made for a period or periods against any underpayment for a 
subsequent period or periods, or against penalties and interest on the underpayments. The interest 
on underpayments shall be computed in the manner set forth in 3.50.090.  
 
 2. The Tax Administrator shall give to the operator or occupant a written notice of his 
determination. The notice may be served personally or by certified mail. In the case of service by 
mail of any notice required by this chapter, the service is complete upon receipt by the operator 
or his agent or employee, or if refused, the date of its refusal as shown by the United States 
Postal Department return receipt.  
 
 3. Except in the case of fraud or intent to evade this chapter or authorized rules and 
regulations, every deficiency determination shall be made and notice thereof mailed within three 
(3) years after the last day of the month following the close of the monthly period for which the 
amount is proposed to be determined or within three years after the return is filed, whichever 
period expires the later.  
 
 4. Any determination shall become due and payable immediately upon receipt of notice 
and shall become final within ten (10) days after the Tax Administrator has given notice thereof. 
However, the operator may petition for redemption and refund if the petition is filed before the 
determination becomes final as herein provided.  
 
B. Fraud, Refusal to Collect, Evasion. If any operator shall fail or refuse to collect said tax or to 
make within the time provided in this chapter any report and remittance of said tax or any 
portion thereof required by this chapter, or makes a fraudulent return or otherwise willfully 
attempts to evade this chapter, the Tax Administrator shall proceed in such manner as he/she 
may deem best to obtain facts and information on which to base an estimate of the tax due. As 
soon as the Tax Administrator has determined the tax due that is imposed by this chapter from 
any operator who has failed or refused to collect the same and to report and remit said tax, he/she 
shall proceed to determine and assess against such operator the tax, interest, and penalties 
provided for by this chapter. In case such determination is made, the Tax Administrator shall 
give a notice in the manner aforesaid of the amount so assessed. Such determination and notice 
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shall be made and mailed within three (3) years after discovery by the Tax Administrator of any 
fraud, intent to evade, or failure, or refusal to collect said tax or failure to file return. Any 
determination shall become due and payable immediately upon receipt of notice and shall 
become final within ten (10) days after the Tax Administrator has given notice thereof. However, 
the operator may petition for redemption and refund if the petition is filed before the 
determination becomes final as herein provided.  
C. Operator Delay. If the Tax Administrator believes that the collection of any tax or any amount 
of tax required to be collected and paid to the County, will be jeopardized by delay or if any 
determination will be jeopardized by delay, s/he shall thereupon make a determination of the tax 
or amount of tax required to be collected noting the fact upon the determination. The amount so 
determined as herein provided shall be immediately due and payable, and the operator shall 
immediately pay same determination to the Tax Administrator after service of notice thereof 
provided. However, the operator may petition after payment has been made for redemption and 
refund of such determination, if the petition is filed within ten (10) days from the date of service 
of notice by the Tax Administrator.  
 
3.50.110 Re-determinations  
 
A. Any operator against whom a determination is made under Section 8.02.100 or any person 
directly interested may petition for a re-determination and redemption and refund within the time 
required in 3.50.100, hereof. If a petition for re-determination and refund is not filed within the 
time required in 3.50.100, the determination becomes final at the expiration of the allowable 
time.  
 
B. If a petition for re-determination and refund is filed within the allowable period, the Tax 
Administrator shall reconsider the determination, and if the person has so requested in his 
petition, shall grant the person an oral hearing, and shall give him ten (10) days notice of the time 
and place of the hearing. The Tax Administrator may continue the hearing from time to time as 
may be necessary.  
 
C. The Tax Administrator may decrease or increase the amount of the determination as a result 
of the hearing, and if an increase is determined, such increase shall be payable immediately after 
the hearing.  
 
D. The order or decision of the Tax Administrator upon a petition for re-determination of 
redemption and refund becomes final ten (10) days after service upon the petitioner of notice 
thereof, unless appeal of such order or a decision is filed with the Council within ten (10) days 
after service of such notice.  
 
E. No petition for re-determination of redemption and refund or appeal there from shall be 
effective for any purpose unless the operator has first complied with the payment provisions 
hereof.  
 
3.50.120 Security, Collection of Tax  
 
A. The Tax Administrator, after delinquency and when he or she deems it necessary to insure 
compliance with this chapter, may require any operator subject thereto to deposit with him/her 
such security in the form of cash, bond, or other security as the Tax Administrator may 
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determine. The amount of the security shall be fixed by the Tax Administrator but shall not be 
greater than twice the operator’s estimated average monthly liability for the period for which he 
files returns, determined in such manner as the Tax Administrator deems proper, or Five 
Thousand Dollars ($5,000), whichever amount is the lesser. The amount of the security may be 
increased or decreased by the Tax Administrator subject to the limitations herein provided.  
 
B. At any time within three (3) years after any tax or any amount of tax required to be collected 
becomes due and payable or at any time within three (3) years after any determination becomes 
final, the Tax Administrator may bring an action in the courts of this State, or any State, or of the 
United States in the name of the City to collect the amount delinquent together with penalties and 
interest.  
 
3.50.130 Lien  
 
A. The tax imposed by this chapter together with the interest and penalties herein provided and 
the filing fees paid to the Clerk of Clackamas County, Oregon, and advertising costs which may 
be incurred when same becomes delinquent as set forth in this chapter shall be and until paid 
remain a lien from the date of its recording with the Clerk of Clackamas County, Oregon, and 
superior to all subsequent recorded liens on all tangible personal property used in the hotel of an 
operator, which may be foreclosed on and sold as may be necessary to discharge said lien if the 
lien has been recorded. Notice of lien may be issued by the Tax Administrator or his or her 
deputy whenever the operator is in default in the payment of said tax, interest, and penalty and 
shall be recorded and a copy sent by certified mail to the delinquent operator. The personal 
property subject to such lien may be seized by any authorized deputy or employee of the City 
and may be sold at public auction after twenty- (20) days notice of sale given by two 
publications in a newspaper of general circulation in the City. The notices required hereunder 
shall be published not less than seven (7) days apart. Such seizure and sale shall be in addition to 
any other process to secure payment of the delinquent tax allowed by law.  
 
B. Any lien for taxes shall upon the payment of all taxes, penalties, and interest thereon be 
released by the Tax Administrator, and the operator or person making such payment shall receive 
a receipt therefore stating that the full amount of taxes, penalties, and interest thereon have been 
paid and that the lien is thereby released.  
 
3.50.140 Refunds  
 
A. Operators’ refunds. Whenever the amount of any tax, penalty, or interest has been paid more 
than once or has been erroneously or illegally collected or received by the Tax Administrator 
under this chapter, it may be refunded provided a verified claim in writing therefore stating the 
specific reason upon which the claim is founded is filed with the Tax Administrator within three 
(3) years from the date of payment. The claim shall be made on forms provided by the Tax 
Administrator. If the claim is approved by the Tax Administrator, the excess amount collected or 
paid may be refunded or may be credited on any amounts then due and payable from the operator 
from whom it was collected or by whom paid, and the balance may be refunded to each such 
operator, his administrators, executors or assignees.  
 
B. Transient Refunds. Whenever the tax required by this chapter has been collected by the 
operator and deposited by the operator with the Tax Administrator and it is later determined that 
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the tax was erroneously or illegally collected or received by the Tax Administrator, it may be 
refunded by the Tax Administrator to the transient provided a verified claim in writing therefore, 
the specific reason on which the claim is founded, is filed with the Tax Administrator within 
three (3) years from the date of payment.  
 
3.50.150 Administration  
 
A. Transient Room Tax Fund. The Tax Administrator shall place all monies received pursuant to 
this order in the Transient Room Tax Fund.  
 
B. Records Required from Operators. Every operator shall keep guest records of room sales and 
accounting books and records of room sales. The operator shall retain all records for a period of 
three (3) years and six (6) months after they come into being.  
 
C. Examination of Records, Investigations. For the purpose of enforcing 3.50.100 of this chapter, 
if the Tax Administrator has reason to believe that the returns are incorrect or that fraud, refusal 
to remit, evasion or operator delay has occurred as set forth in 3.50.100 of this chapter, then the 
Tax Administrator or any person authorized in writing by him or her may examine during normal 
business hours the books, papers, and accounting records relating to room sales of any operator 
after notification to the operator liable for the tax and may investigate the business of the 
operator in order to verify the accuracy of any return made, or if no return is made by the 
operator, to ascertain and determine the amount required to be paid.  
 
D. Confidential Character of Information Obtained, Disclosure Unlawful. It shall be unlawful for 
the Tax Administrator or any person having an administrative or clerical duty under the 
provisions of this chapter to make known in any manner whatever the business affairs, 
operations, or information obtained by an investigation of records and equipment of any person 
required to obtain a Transient Occupancy Registration Certificate or pay a transient occupancy 
tax, or any other person visited or examined in the discharge of official duty, or the amount of 
source of income, profits, losses, expenditures, or any particular thereof set forth in any 
statement or application, or to permit any statement or application, or copy of either, or any book 
containing any abstract or particulars thereof to be seen or examined by any person. Nothing in 
this subsection shall be construed to prevent:  
 
 1. The disclosure to or the examination of records and equipment by another city official, 
employee, or agent for collection of taxes for the sole purpose of administering or enforcing any 
provisions of this chapter or collecting taxes imposed hereunder;  
 
 2. The disclosure after the filing of a written request to that effect to the taxpayer himself 
receivers, trustees, executors, administrators’ assignees, and guarantors if directly interested of 
information as to any paid tax, and unpaid tax or amount of tax required to be collected, or 
interest, and penalties; further provided, however, that the Canby City Attorney approves each 
such disclosure, and that the Tax Administrator may refuse to make any disclosure referred to in 
this paragraph when in his/her opinion the public interest would suffer thereby;  
 
 3. The disclosure of the names and addresses of any persons to whom Transient 
Occupancy Registration Certificates have been issued; or  
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 4. The disclosure of general statistics regarding taxes collected or business done in the 
City.  
 
3.50.170 Appeals to the Council  
 
Any person aggrieved by any provisions of the Tax Administrator may appeal to the Council by 
filing a notice of appeal with the Tax Administrator within ten (10) days of the Tax Collector’s 
decision. The Tax Administrator shall transmit said notice of appeal, together with the file of 
said appealed matter to the Council who shall fix a time and place for hearing such appeal. The 
Council shall give the appellant not less than ten (10) days written notice of the time and place of 
hearing of said appealed matter.  
 
3.50.180 Violations  
 
It is unlawful for any operator or other person so required, to fail or refuse to register as required 
herein, or to furnish any return required to be made, or fail or refuse to furnish a supplemental 
return or other data required by the Tax Administrator, or to render a false or fraudulent return. 
No person required to make, render, sign, or verify any report shall make any false or fraudulent 
report with intent to defeat or evade the determination of any amount due, required by this 
chapter. Any person willfully violating any of the provisions of this chapter shall be subject to a 
fine not to exceed $2,000 per violation.  
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 ORDINANCE NO. 1375 
 
 

AN ORDINANCE AUTHORIZING THE MAYOR AND CITY 
ADMINISTRATOR TO EXECUTE A CONTRACT WITH S-2 CONTRACTORS, 
INC. IN THE AMOUNT OF $671,821.10 FOR CONSTRUCTION OF THE 2013 

STREET MAINTENANCE PROGRAM; AND DECLARING AN EMERGENCY. 
 

 
 WHEREAS, the City of Canby has heretofore advertised and received seven (7) bids for 
the 2013 Street Maintenance Program; and 
 
 WHEREAS, the notice of call for bids was duly and regularly published in the Oregon 
Daily Journal of Commerce on April 1, 2013; and 
 
 WHEREAS, bids were received and opened on April 18, 2013 at 2:00 pm in the City 
Hall Conference Room of the City of Canby and the bids were read aloud: 
 
 WHEREAS, the bidders are as listed below and a detailed tabulation of all items is 
attached herein as Exhibit "B" and summarized as follows: 
 

S-2 Contractors, Inc. $671,821.10 
Roy L. Houck Construction, LLC  $690,330.80 

Eagle-Elsner, Inc. $696,357.00 
Eastside Paving, Inc. $743,740.25 

North Santiam Paving Company $762,093.40 
Knife River Corporation Northwest $775,703.07 

Brix Paving Company $827,095.20 
 
 WHEREAS, the Canby City Council, acting as the City’s Contract Review Board, met 
on Wednesday, May 15, 2013, and considered the bids and reports and recommendations of the 
City staff, including the staff recommendation that the low responsive bid be selected; and 
 
 WHEREAS, the Canby City Council determined that the low responsive bid was that of 
S-2 Contractors, Inc.; now therefore 
 
 THE CITY OF CANBY ORDAINS AS FOLLOWS: 
 
 Section 1. The Mayor and/or City Administrator are hereby authorized and directed 
to make, execute, and declare in the name of the City of Canby and on its behalf, an appropriate 
contract with S-2 Contractors, Inc. for the 2013 Street Maintenance Program in the amount of 
$671,821.10.  A copy of the contract with, S-2 Contractors, Inc. is attached hereto and marked as 
Exhibit “A” and by this reference incorporated herein. 
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 Section 2. Inasmuch as it is in the best interest of the citizens of Canby, Oregon, to 
complete this project as soon as possible, an emergency is hereby declared to exist and this 
ordinance shall therefore take effect immediately upon its enactment after final reading. 
 
 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, May 15, 2013; ordered posted as required by the Canby City Charter 
and scheduled for second reading on Wednesday, June 5, 2013, after the hour of 7:30 pm at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
 
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder   
 
 
 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 5th day of June 2013, by the following vote: 
 
  YEAS________________  NAYS________________ 
 
 
                 _______________________________ 

                                                  Brian Hodson 
                                        Mayor 

ATTEST: 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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CONTRACT FOR CONSTRUCTION 
 

 
THIS AGREEMENT is dated as of the            day of                               in the year 2013 by and 
between 
 
 City of Canby   
 (hereinafter called OWNER) and 
 
 S-2 Contractors, Inc.  
 (hereinafter called CONTRACTOR) 
 
 
OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, 
agree as follows: 
 
 
ARTICLE 1 - WORK 
 

CONTRACTOR shall complete all Work as specified or indicated in the Contract 
Documents: 

 
 City of Canby 

2013 Street Maintenance Program 
 

The scope of work consists of the following:  
 

$ Approximately 7,200 tons of asphaltic concrete pavement at 1.5",  2" and 4" thickness. 
$ Approximately 3,215 square feet of pervious pavement (5' and 8' wide section). 
$ Approximately 8,700 square feet of minor pavement restoration and pavement 

reconstruction at multiple streets.  
$ Approximately 5,800 square yard of Petromat geotextile fabric.  
$ Retrofit nineteen (19) ADA ramps to include approximately 425 lineal feet of concrete 

curbs and sidewalks and six (6) catch basin replacements.  
$ Restore approximately 5,000 lineal feet of 4" and 8" wide stripes and approximately 

1,900 square feet of stop bars, continental crosswalks including miscellaneous legends. 
 
 
ARTICLE 2 - ENGINEER 
 

The Project has been designed by CURRAN-McLEOD, INC., Consulting Engineers, who 
is hereinafter called ENGINEER and who will assume all duties and responsibilities and 
will have the rights and authority assigned to ENGINEER in the Contract Documents in 
connection with completion of the Work in accordance with the Contract Documents. 

 
ARTICLE 3 - CONTRACT TIME 
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 3.1 The Work will be substantially completed within 45 calendar days after the date 
when the Contract Time commences to run as provided in paragraph 2.03 of the 
General Conditions, and completed and ready for final payment in accordance 
with Paragraph 14.07 of the General Conditions within 30 days after the date 
when the issuance of the Certificate of Substantial Completion including punch 
list items. 

 
 3.2 Liquidated Damages:  OWNER and CONTRACTOR recognize that time is of the 

essence of this Agreement and that OWNER will suffer financial loss if the Work 
is not substantially complete within the time specified in paragraph 3.1 above, 
plus any extensions thereof allowed in accordance with Article 12 of the General 
Conditions.  They also recognize the delays, expense and difficulties involved in 
proving in a legal proceeding the actual loss suffered by OWNER if the Work is 
not substantially complete on time. 

 
Accordingly, instead of requiring any such proof, OWNER and CONTRACTOR 
agree that as liquidated damages for delay (but not as a penalty) CONTRACTOR 
shall pay OWNER or the OWNER may withhold from amounts due the 
CONTRACTOR Four Hundred Dollars ($400.00) for each day that expires after 
the time specified in paragraph 3.1. for Substantial Completion until the Work is 
substantially complete AND/OR for each day of delay beyond the deadline for 
Final Completion.  
 

 
ARTICLE 4 - CONTRACT PRICE 
 
 4.1 OWNER shall pay CONTRACTOR for performance of the Work in accordance 

with the Contract Documents in current funds by check, an amount totaling  
Six Hundred Seventy One Thousand Eight Hundred Twenty One and 10/100  
Dollars ($671,821.10 ) as shown in the attached Bid Proposal. 

 
 
ARTICLE 5 - PAYMENT PROCEDURES 
 

CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of 
the General Conditions.  Applications for Payment will be processed by ENGINEER as 
provided in the General Conditions. 

 
 5.1 Progress Payments:  OWNER shall make progress payments on account of the 

Contract Price on the basis of CONTRACTOR'S Applications for Payment as 
recommended by ENGINEER, on or about the 25th day of each month during 
construction as provided below.  All progress payments will be on the basis of the 
progress of the Work measured by the schedule of values provided for in 
paragraph 14.01 of the General Conditions. 
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 5.1.1 Prior to Substantial Completion progress payments will be in an amount equal to: 
 
  (a) 95 % of the Work completed; and 
 
    (b) 95 % of materials and equipment not incorporated in the Work but  
   delivered and suitably stored, less in each case the aggregate of payments  
   previously made. 
 
 5.1.2 Upon Substantial Completion, OWNER shall pay an amount sufficient to increase  
  total payments to CONTRACTOR to 95% of the value of the Contract Work  
  completed, less such amounts as ENGINEER shall determine in accordance with  
  paragraph 14.02 of the General Conditions. 
 
 5.2 Final Payment:  Upon final completion and acceptance of the Work in accordance 

with paragraph 14.07 of the General Conditions, OWNER shall pay the remainder 
of the value of the Contract Work completed, as recommended by ENGINEER as 
provided in said paragraph 14.07. 

 
ARTICLE 6 - INTEREST 
 

All monies not paid when due hereunder shall bear interest at the maximum rate allowed 
by law at the place of the Project, when requested in accordance with ORS 279C.570  

 
ARTICLE 7 - CONTRACTOR'S REPRESENTATIONS 

 
In order to induce OWNER to enter into this Agreement CONTRACTOR makes the 
following representations: 

 
 7.1 CONTRACTOR has familiarized himself with the nature and extent of the 

Contract Documents, Work, locality, and with all local conditions and federal, 
state and local laws, ordinances, rules and regulations that in any manner may 
affect cost, progress or performance of the Work. 

 
 7.2 CONTRACTOR has studied carefully all reports of investigations and tests of 

subsurface and latent physical conditions at the site or otherwise affecting cost, 
progress or performance of the Work which were relied upon by ENGINEER in 
the preparation of the Drawings and Specifications and which have been 
identified in the Supplementary Conditions. 

 
 7.3 CONTRACTOR has made or caused to be made examinations, investigations and 

tests and studies of such reports and related data in addition to those referred to in 
paragraph 7.2 as he deems necessary for the performance of the Work at the 
Contract Price, within the Contract Time and in accordance with the other terms 
and conditions of the Contract Documents; and no additional examinations, 
investigations, tests, reports or similar data are or will be required by 
CONTRACTOR for such purposes. 
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 7.4 CONTRACTOR has correlated the results of all such observations, examinations, 
investigations, tests, reports and data with the terms and conditions of the 
Contract Documents. 

 
 7.5 CONTRACTOR has given ENGINEER written notice of all conflicts, errors or 

discrepancies that he has discovered in the Contract Documents and the written 
resolution thereof by ENGINEER is acceptable to CONTRACTOR. 

 
ARTICLE 8 - CONTRACT DOCUMENTS 
 
 8.1 This Agreement 
 
 8.2 Exhibits to this Agreement. 
 

8.3 Performance and other Bonds 
 

8.4 Notice of Award. 
 

8.5 General Conditions of the Construction Contract 
 

8.6 Supplementary Conditions 
 

8.7 Technical Specifications as listed in the Table of Contents. 
 

8.8 Specifications bearing the following general title: 
 City of Canby 
 2013 Street Maintenance Program 
 

8.9 Addenda numbers  -none-. 
 
 8.10 CONTRACTOR'S Bid   
 
 8.11 Any Modification, including Change Orders, duly delivered after execution of 

Agreement. 
 

There are no Contract Documents other than those listed above in this ARTICLE 8.  The 
Contract Documents may only be altered, amended or repealed by a Modification (as 
defined in Article 1 of the General Conditions). 

 
ARTICLE 9 - MISCELLANEOUS 
 

9.1 Terms used in this Agreement which are defined in Article 1 of the General 
Conditions shall have the meanings indicated in the General Conditions. 
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9.2 No assignment by a party hereto of any rights under or interests in the Contract 
Documents will be binding on another party hereto without the written consent of 
the party sought to be bound; and specifically by without limitation, moneys that 
may become due and moneys that are due may not be assigned without such 
consent (except to the extent that the effect of this restriction may be limited by 
law), and unless specifically stated to the contrary in any written consent to an 
assignment no assignment will release or discharge the assignor from any duty or 
responsibility under the Contract Documents. 

 
 9.3 OWNER and CONTRACTOR each binds himself, his partners, successors, 

assigns and legal representatives to the other party hereto, his partners, successors, 
assigns and legal representatives in respect to all covenants, agreements and 
obligations contained in the Contract Documents. 

 
 9.4 In the event a suit, arbitration or other legal action is required by either the 

OWNER or the CONTRACTOR to enforce any provisions of this Agreement, the 
prevailing parties shall be entitled to all reasonable costs and reasonable attorney's 
fees upon trial or subsequent appeal. 

 
IN WITNESS WHEREOF, the parties hereto have signed three counterparts of this Agreement. 
 
This Agreement will be effective on                                                    , 2013. 
 

OWNER:  CONTRACTOR: 

City of Canby  S-2 Contractors, Inc. 

P.O. Box 930  6860 S. Anderson Road 

Canby, OR  97013  Aurora, OR 97002 
   

By:   By:  

   

Name/Title:   Name/Title:  

   

Name/Title:   Attest:  

   

  Address for giving notices: 

  6860 S. Anderson Road 

  Aurora, OR 97002 
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EXHIBIT B
City of Canby

Project: 2013 Street Maintenance and Resurfacing Project

Bid Date:  4/18/13 1 2 3 4 5 6 7

 S-2 Contractors 

 Roy Houck 

Construction  Eagle-Elsner, Inc.  Eastside Paving 

 North Santiam 

Paving  Knife River Co.  Brix Paving 

Unit / Total Unit / Total Unit / Total Unit / Total Unit / Total Unit / Total Unit / Total
1 LS 26,800.00$                    62,000.00$                    32,355.70$                    40,375.00$                    70,800.00$                 68,000.00$                33,144.73$                 

26,800.00$                    62,000.00$                    32,355.70$                    40,375.00$                    70,800.00$                 68,000.00$                33,144.73$                 
100 Tons 67.00$                           71.70$                           67.50$                           90.00$                           125.00$                      85.40$                       89.89$                       

6,700.00$                      7,170.00$                      6,750.00$                      9,000.00$                      12,500.00$                 8,540.00$                  8,989.00$                   
3200 Tons 67.00$                           67.00$                           67.50$                           74.50$                           72.00$                        71.30$                       84.36$                       

214,400.00$                  214,400.00$                  216,000.00$                  238,400.00$                  230,400.00$               228,160.00$              269,952.00$               
3500 Tons 67.00$                           67.00$                           67.50$                           74.50$                           71.00$                        66.50$                       83.51$                       

234,500.00$                  234,500.00$                  236,250.00$                  260,750.00$                  248,500.00$               232,750.00$              292,285.00$               
475 Tons 69.00$                           71.70$                           98.00$                           74.50$                           72.00$                        111.25$                     97.63$                       

32,775.00$                    34,057.50$                    46,550.00$                    35,387.50$                    34,200.00$                 52,843.75$                46,374.25$                 
1 LS 2,500.00$                      1,600.00$                      2,800.00$                      2,500.00$                      2,800.00$                   6,890.00$                  2,658.93$                   

2,500.00$                      1,600.00$                      2,800.00$                      2,500.00$                      2,800.00$                   6,890.00$                  2,658.93$                   
660 LF 12.00$                           7.50$                             7.50$                             15.00$                           20.00$                        14.10$                       18.23$                       

7,920.00$                      4,950.00$                      4,950.00$                      9,900.00$                      13,200.00$                 9,306.00$                  12,031.80$                 
5787 SY 2.80$                             1.40$                             2.90$                             3.25$                             1.70$                          2.11$                         2.91$                         

16,203.60$                    8,101.80$                      16,782.30$                    18,807.75$                    9,837.90$                   12,210.57$                16,840.17$                 
3215 SF 6.00$                             6.15$                             9.90$                             8.00$                             8.20$                          10.55$                       11.30$                       

19,290.00$                    19,772.25$                    31,828.50$                    25,720.00$                    26,363.00$                 33,918.25$                36,329.50$                 
1145 SF 5.00$                             3.25$                             1.60$                             3.50$                             9.20$                          4.70$                         3.42$                         

5,725.00$                      3,721.25$                      1,832.00$                      4,007.50$                      10,534.00$                 5,381.50$                  3,915.90$                   
7570 SF 5.25$                             4.15$                             5.35$                             4.25$                             4.80$                          4.25$                         2.53$                         

39,742.50$                    31,415.50$                    40,499.50$                    32,172.50$                    36,336.00$                 32,172.50$                19,152.10$                 
19 Ea 450.00$                         265.00$                         290.00$                         420.00$                         400.00$                      465.00$                     455.74$                      

8,550.00$                      5,035.00$                      5,510.00$                      7,980.00$                      7,600.00$                   8,835.00$                  8,659.06$                   
425 LF 25.00$                           23.50$                           25.00$                           33.00$                           32.00$                        32.00$                       45.01$                       

10,625.00$                    9,987.50$                      10,625.00$                    14,025.00$                    13,600.00$                 13,600.00$                19,129.25$                 
250 SY 50.00$                           105.00$                         62.00$                           60.00$                           75.00$                        108.50$                     70.64$                       

12,500.00$                    26,250.00$                    15,500.00$                    15,000.00$                    18,750.00$                 27,125.00$                17,660.00$                 
6 Ea 1,800.00$                      1,650.00$                      1,700.00$                      1,950.00$                      1,700.00$                   3,115.00$                  3,247.18$                   

10,800.00$                    9,900.00$                      10,200.00$                    11,700.00$                    10,200.00$                 18,690.00$                19,483.08$                 
4950 LF 1.20$                             1.10$                             1.10$                             1.10$                             1.05$                          1.07$                         1.20$                         

5,940.00$                      5,445.00$                      5,445.00$                      5,445.00$                      5,197.50$                   5,296.50$                  5,940.00$                   
1880 SF 4.00$                             4.00$                             4.05$                             4.00$                             3.75$                          3.80$                         4.27$                         

7,520.00$                      7,520.00$                      7,614.00$                      7,520.00$                      7,050.00$                   7,144.00$                  8,027.60$                   
1 Ea 280.00$                         265.00$                         270.00$                         350.00$                         250.00$                      255.00$                     284.83$                      

280.00$                         265.00$                         270.00$                         350.00$                         250.00$                      255.00$                     284.83$                      
1 Ea 800.00$                         800.00$                         900.00$                         900.00$                         750.00$                      755.00$                     854.52$                      

800.00$                         800.00$                         900.00$                         900.00$                         750.00$                      755.00$                     854.52$                      
5 Ea 250.00$                         240.00$                         115.00$                         120.00$                         225.00$                      230.00$                     256.36$                      

1,250.00$                      1,200.00$                      575.00$                         600.00$                         1,125.00$                   1,150.00$                  1,281.80$                   
4 Ea 150.00$                         130.00$                         400.00$                         400.00$                         125.00$                      130.00$                     569.68$                      

600.00$                         520.00$                         1,600.00$                      1,600.00$                      500.00$                      520.00$                     2,278.72$                   
8 Ea 800.00$                         215.00$                         190.00$                         200.00$                         200.00$                      270.00$                     227.87$                      

6,400.00$                      1,720.00$                      1,520.00$                      1,600.00$                      1,600.00$                   2,160.00$                  1,822.96$                   
671,821.10$                  690,330.80$                  696,357.00$                  743,740.25$                  762,093.40$               775,703.07$              827,095.20$               

* Bold Numbers indicate a math error

12 Truncated Dome Detectable Warning Cast-In-Place

13

14

Units

Mobilization

1.5" Lift , 1/2" Dense Mix Asphalt Concrete Pavement 
Overlay

Minor Pavement Restoration

2" Lift,1/2" Dense Mix Asphalt Concrete Pavement Overlay

1/2' Dense Mix Asphalt Concrete Prelevel

4" Lift,1/2" Dense Mix Asphalt Concrete Pavement Overlay

4" Lift,1/2" Open Graded Asphalt Concrete Pavement 

Grind Existing Pavement (6' Wide Panel, 2" Max. Depth)

Pavement Reconstruction

Pervious Pavement Panel (5' or 8' Wide)

Petromat Geo-Technical Fabric (12.5' Wide)

BID TABULATION
Basic Bid

9

8

                                                       TOTAL BASIC BID

1

2

3

4

5

6

7

12" Wide White Thermoplastic Stop & Crosswalk Bars, 24" 
Wide x 9' Long Continental Crosswalk

Bike Stencil Legend

Rail Road Crossing Legend

Arrows

Concrete Curb Type "C"

4" Concrete Sidewalk

10

11

15 Type G-2 Catch Basin

International ADA Symbols

Sign Posts and V-Loc Bases

21

22

17

18

19

20

4" Wide Yellow or White Thermoplastic  Stripe16
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ORDINANCE NO. 1376 
 

AN ORDINANCE AUTHORIZING THE PURCHASE OF A CASE CX50B MINI 
EXCAVATOR FROM SONSRAY MACHINERY, LLC 

 
WHEREAS, the City of Canby desires to purchase a Case Mini Excavator for use by its 

Works Department; and 
 
WHEREAS, the mini excavator is an essential tool for use with cleaning bioswales and 

catch basins, and reducing potential damages in tight utility easements; and 
  
 WHEREAS, an offer by Sonsray Machinery, LLC will result in fair trade-in value for 
current surplus machinery as part of the purchase of the Case Mini Excavator; 
  
THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 
 
 Section 1.  The City Administrator is hereby authorized on behalf of the City to enter into 
a contract with Sonsray Machinery to purchase a Case CX50B Mini Excavator for the purchase 
price of $53,313 minus the trade-in amount of $21,850 for a total of $31,463.  A copy of the 
Formal Proposal from Sonsray Machinery is attached hereto and marked as Exhibit “A” and by 
this reference incorporated herein. 
 
 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, May 15, 2013; ordered posted as required by the Canby City Charter 
and scheduled for second reading on Wednesday, June 5, 2013, after the hour of 7:30 pm at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
 
          
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder   
 
 
  
 

  
 
 
 
 
 
 
 
 

2nd Reading
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 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 5th day of June 2013, by the following vote: 
 
 
  YEAS________________  NAYS_______________  
 
 
 
      __________________________________ 
                                                    Brian Hodson 
                                           Mayor 
ATTEST: 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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1175 NW 3rd Ave-   PO Box 930   -   Canby, Oregon 97013   -   Phone 503-266-0754   -   Fax 503-266-8635 
www.ci.canby.or.us 

 
 
 
 
 
 
 
 
 
 
 
 
MEMORANDUM 
 
 
DATE: May 29, 2013  
TO:    CANBY CITY COUNCIL 
FROM:   JOSEPH LINDSAY, CITY ATTORNEY 
RE: ORDINANCE NO. 1377   AN ORDINANCE AUTHORIZING THE CITY OF CANBY TO 

ENTER INTO AN AMENDED CONTRACT WITH KINTECHNOLOGY INCORPORATED 
TO CONTINUE TO PROVIDE COMPUTER TECHNICAL SERVICES FOR THE CITY; 
AND DECLARING AN EMERGENCY 

 
 
Issue:   Whether or not to continue contracting KinTech computer tech services at the City. 
 
Summary:   KinTech has been providing this service to the City of Canby since 2006.  There was a $10,000 

change in compensation between the last agreement and the one preceding it.  This agreement, 
however, does not seek to make any amendments.  The prices charged per hour are the same as 
last year, and the not-to-exceed price on the total amount of services remains at $85,000.   

 
Attachments: Exhibit A Personal Services Agreement with KinTechnology, Inc. 
 
Recommendation: 
     Continue contracting with KinTech under the amended contract. 
 
Motion:  “I move to approve Ordinance No. 1377: AN ORDINANCE AUTHORIZING THE CITY OF 

CANBY TO ENTER INTO AN AMENDED CONTRACT WITH KINTECHNOLOGY 
INCORPORATED TO CONTINUE TO PROVIDE COMPUTER TECHNICAL SERVICES 
FOR THE CITY; AND DECLARING AN EMERGENCY to come up for second reading on 
June 19, 2013.” 

 

City of Canby
                            City Attorney 
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ORDINANCE NO. 1377 

AN ORDINANCE AUTHORIZING THE CITY OF CANBY TO ENTER INTO AN 
AMENDED CONTRACT WITH KINTECHNOLOGY INCORPORATED TO 
CONTINUE TO PROVIDE COMPUTER TECHNICAL SERVICES FOR THE CITY; 
AND DECLARING AN EMERGENCY  

WHEREAS, the City of Canby desires to continue its contract between the City and 
KinTechnology Incorporated to provide computer technical services for the City; and 

 WHEREAS, the current contract with KinTechnology Incorporated needs to be renewed 
and amended; 

 THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 

Section 1.  The City Administrator is hereby authorized on behalf of the City to enter into an 
amended Personal Services Agreement with KinTechnology Incorporated to continue to provide 
computer technical services for the City.  A copy of the Personal Services Agreement is attached 
hereto as Exhibit “A.” 

Section 2.  Inasmuch as it is in the best interest of the citizens of Canby, Oregon, to maintain 
computer technical services in order to provide both essential and general services to the public, 
an emergency is hereby declared to exist and this ordinance shall take effect immediately upon 
its enactment. 

 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, June 5, 2013, and ordered posted in three (3) public and conspicuous 
places in the City of Canby as specified in the Canby City Charter and scheduled for second 
reading before the City Council for final reading and action at a regular meeting thereof on 
Wednesday, June 19, 2013, commencing at the hour of 7:30 pm at the Council Meeting 
Chambers located at 155 N.W. 2nd Avenue, Canby, Oregon. 

 

 
 
      ________________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder
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 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 19th of June 2013, by the following vote: 
 
   YEAS______  NAYS______ 
 
 
 
      ____________________________________ 
      Brian Hodson 
      Mayor 
 
ATTEST: 
 
 
 
_____________________________________  
Kimberly Scheafer, MMC 
City Recorder 
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EXHIBIT A 

 
Monthly Scope of Services: 

 
 One technician for an average of 36-40 hours per week. 

 Maintain network level web filtration system. 

 Maintain thorough inventory documentation. 

 Coordinate and consolidate all requests for support using KinTech ticketing system. 

 Monitor network system status and performance. 

 Create and manage users and groups. 

 Manage data organization and security. 

 Manage data backup and data restore systems. 

 Planning, installation, and maintenance of physical network backbone. 

 Manage internal and external network security. 

 Planning and maintenance of email systems.  

 Research and implement technology advancements. 

 Plan, research, and assist with acquisitions of new hardware and software.  

 Setup, configure, and maintain new and current workstations. 

 Troubleshoot software and hardware issues. 

 Relocate user workstation environments. 

 Removal of spyware and viruses from network systems. 

 Troubleshoot and maintain network printing. 

 Assess user requirements and propose solutions to meet them. 

 Manage hardware recycling and, or secure disposal. 

 Create documentation for training purposes. 

 Provide training for users on hardware and software systems. 

 

Scope of Services does not include the following: 

 

 All hardware needs - costs will be discussed as needed. 

 Anti-Virus licensing renewals - City will be responsible for renewal fees. 

 Web Filtration subscriptions - services/system available for $150 per device per 

month. 

 Anti-Spam filtration subscription - Service available at a cost of $3.25 per user per 

month. 
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EXHIBIT B 
 

Monthly Service Fee: 

 

$7083 set monthly fee not to exceed $85000.00 for the 13’-14’ budget year. 

   

Other Services: 

 

Other services not included in the above Monthly Scope of Services will be charged at our 

regular rates listed below. All charges will be approved in advance by an authorized City 

representative. [Authorized City representatives include Assistant City Administrator/HR 

Director, City Administrator, and City Recorder.] 

 

Rates - Base hourly rates apply to services provided during normal weekday business hours 

Monday through Friday, 8:00am to 6:00pm in the time zone where services are performed. 

Holiday rates will be charged at double the base hourly rate on national holidays. Emergency 

rates will be charged at double that base hourly rate for non-scheduled urgent-care-response 

events. Overtime rates will be charged at one and one half times the base hourly rate during 

non-holiday, non-emergency and nonweekday business hours. KinTechnology reserves the right 

to change base hourly rates with prior notice to customers.  

 

Base Hourly Rates 

 

Consulting Position 

$95/hr PC/MAC Tech 

$125/hr Networking Tech 

$125/hr Server Tech 

$95 to $125/hr Programmer 

$95 to $125/hr Training 
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 ORDINANCE NO. 1378 
  
AN ORDINANCE GRANTING TO CLACKAMAS COUNTY, A POLITICAL 
SUBDIVISION OF THE STATE OF OREGON, A NONEXCLUSIVE FRANCHISE TO 
CONSTRUCT, OPERATE &  MAINTAIN A TELECOMMUNICATIONS NETWORK 
AND PROVIDE TELECOMMUNICATIONS SERVICES WITHIN THE CITY OF 
CANBY OREGON, AND DECLARING AN EMERGENCY 
 
WHEREAS: Clackamas County, Oregon, a political subdivision of the State of Oregon 
(Franchisee) desires to provide Telecommunications services within the City of CANBY, 
Oregon; and 
 
WHEREAS: the City believes it is in the best interests of the City to promote the offering of 
competitive telecommunications services, subject to the City’s lawful authority to regulate the 
use of Public Rights-of-Way; and 
 
WHEREAS: Franchisee has applied for a Telecommunications Franchise pursuant to Canby 
Municipal Code (CMC) Chapter 12.36 relating to Telecommunications located in the public 
rights of way, and the City of CANBY “City” has reviewed said application and has determined 
that it meets the requirements of the City’s Ordinance subject to the terms and conditions of 
CMC Chapter 12.36 and stated herein: 
 
NOW THEREFORE, THE CITY OF CANBY ORDAINS AS FOLLOWS: 
 
Section 1: Definitions. 
Gross Revenues:  Any and all revenue, of any kind, nature, or form, without deduction for 
expense, earned in the City of CANBY and is further defined in Section 11.  All such revenue 
remains subject to applicable FCC rules and regulations which exclude revenues from internet 
access services while prohibited by law. 
 
Other definitions located in CMC Chapter 12.36 
 
Section 2: Grant of Franchise.  The City hereby grants to Franchisee, its successors and assigns 
as authorized herein, a nonexclusive right, privilege, authority and Franchise to erect, construct, 
operate, repair and maintain in, under, upon, along, and across the City’s Rights-of-Way, its 
lines, anchors, wires, cables, conduits, laterals and other necessary and convenient fixtures and 
equipment, for the purposes of constructing, operating and maintaining a competitive 
Telecommunications network within the City.  If required, franchisee agrees to obtain and 
maintain a business license to conduct business in the City of Canby and keep it current during 
the life of this Franchise.  Franchisee agrees to comply with all applicable federal, state, and 
local laws, ordinances, rules and regulations, including CMC Chapter 12.36, as amended from 
time to time. 
 
Section 3:  Franchise Not Exclusive.   The Franchise granted herein (the “Franchise”) is not 
exclusive, and shall not be construed as any limitation upon the right of the City to grant to other 
persons or corporations, including itself, rights, privileges or authority the same as, similar to or 

2nd Reading
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different from the rights, privileges or authority herein set forth, in the same or other Rights-of-
Way, by Franchise, permit or otherwise; provided, however, that any such grant shall be done in 
a competitively neutral and non-discriminatory manner with respect to the rights, privileges and 
authorities afforded Franchisee. 
 
Section 4: Term and Termination.  The term of this Franchise shall be ten (10) years, 
commencing with the effective date of this Ordinance.  Thereafter, this Franchise shall continue 
in full force and effect for an additional ten (10) years unless notice is given by either party 
ninety (90) days before expiration, of its intention to terminate or renegotiate the Franchise.  
Upon termination or expiration of the Franchise, Grantee shall, within one hundred and eighty 
days (180), remove all its facilities from the City’s Rights-of-Way.  Should the Grantee fail to 
remove its facilities within the one hundred and eighty day period (180), the City may remove.  
 
Section 5: No Limitation of City Authority. 
(a) Except as provided in Section 6 below, nothing in this Franchise shall in any way be 
construed or interpreted to prevent, or in any way limit, the City from modifying or performing 
any work in its Rights-of-Way, or granting other franchises for use of Rights-of-Way, or of 
adopting general ordinances regulating use of or activities in the Rights-of-Way, or of otherwise 
abrogating or limiting any rights, privileges or property interest the City now has in its Rights-of-
Way, whether now owned or hereinafter acquired. 
 
(b) In the event that any portion of the Franchisee’s infrastructure interferes with any present or 
future use the City desires to make of its Rights-of-Way, Franchisee shall, upon request, and at 
its sole expense, promptly relocate such infrastructure, and restore the area where such relocation 
occurs to as good a condition as existed before the work was undertaken, unless otherwise 
directed by the City.   
 
(c) Where the Franchisee had paid for the relocation costs of the same facilities at the request of 
the City within the past five (5) years, the Franchisee’s share of the cost of relocation will be 
paid by the City if it requested the subsequent relocation. 
 
(d) Except as otherwise provided by law, and subject to Section 6 herein, nothing in this 
Franchise shall be construed to give the Franchisee any credit or exemption from any 
nondiscriminatory, generally applicable business tax, or other tax now or hereafter levied upon 
Franchisee’s taxable real or personal property, or against any permit fees or inspection fees 
required as a condition of construction of any improvements upon Franchisee’s real property and  
imposed under a generally applicable ordinance or resolution.   
 
Section 6:  Competitively Neutral Application.   The City shall impose, on a competitively 
neutral and nondiscriminatory basis, similar terms and conditions upon other similarly situated 
providers of Telecommunications services operating within the City.  Any requirement imposed 
on Franchisee that is determined not in compliance with this Section 6 shall be unenforceable 
against Franchisee. 
 
Section 7: Construction, Maintenance and Repair of Infrastructure.   
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Franchisee may make all needful excavations in any Right-of-Way for the purpose of placing, 
erecting, laying, maintaining or repairing Franchisee’s infrastructure, and shall repair, renew and 
replace the same in accordance with Canby Municipal Code. 
 
Franchisee shall obtain all necessary permits for such excavation and construction, and pay all 
applicable fees.  Such work shall be done only in accordance with plans or designs submitted to, 
and approved by, the City, such plans to be evaluated by the standards applied to the construction 
of other similar Telecommunications systems in the City.   
 
Such work shall be performed in a good and workmanlike manner and in compliance with all 
rules, regulations, or ordinances which may, during the term of this Franchise, be adopted from 
time to time by the City, or any other authority having jurisdiction over Rights-of-Way.  Prior to 
commencing excavation or construction, Franchisee shall give appropriate notice to other 
franchisees, licensees or permittees of the City owning or maintaining facilities which may be 
affected by the proposed excavation or construction. 
 
(b)  In the event emergency repairs are necessary for Franchisee’s facilities, Franchisee may after 
reasonable attempts to contact the City provided emergency contacts immediately initiate such 
emergency repairs.  At least two emergency contacts will be provided and kept up to date.  
Franchisee shall give notice to the City’s Department of Public Works by telephone, electronic 
data transmittal or other appropriate means before commencement of work performed under 
emergency conditions.  Franchisee shall make such repairs in compliance with applicable 
ordinances and regulations, and shall apply for any necessary permits no later than the business 
day next following the discovery of the need for such repairs.  
 
(c)  Franchisee shall construct and maintain its Telecommunications system in such a manner so 
as to not interfere with City sewer or water systems, or other City facilities. 
 
Section 8:  Insurance. 
(a)  General.  At all times during the term of this Franchise, Franchisee, at its own cost and 
expense, shall provide the insurance specified in this section. 
 
(b)  Evidence Required.  Within 30 days of the effective date of this Franchise, Franchisee shall 
provide the City with a certificate of insurance executed by an authorized representative of the 
insurer or insurers, evidencing that Franchisee’s insurance complies with this section.  As an 
alternative to the insurance requirements contained herein, the County, as a government entity, 
may provide evidence of self-insurance subject to review and acceptance by the city. 
(c)  Notice of Cancellation, Reduction, or Material Change in Coverage.  Policies shall include a 
provision requiring written notice by the insurer or insurers to the City in accordance with policy 
provisions prior to cancellation, reduction, or material change in coverage.  If insurance coverage 
is canceled, reduced or materially changed, Franchisee shall, prior to the effective date of such 
cancellation, reduction or material change, obtain the coverage required under this section, and 
provide the City with documentation of such coverage.  Franchisee shall be responsible, to the 
extent not caused by the City’s negligence or intentional misconduct, for the costs of any 
damage, liability, or injury, which are not otherwise covered by insurance or because of a failure 
to comply with this section.   
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(d)  Insurance Required.  During the term of this contract, Franchisee shall maintain in force, at 
its own expense, the following insurance:  
 
(1)  Workers’ compensation insurance for all subject workers; and 
 
(2)  General liability insurance with a combined single limit, or the equivalent, of not less than 
$1,000,000 for each person, and $3,000,000, for each occurrence of bodily injury and $3,000,000 
for property damage, which coverages shall include contractual liability coverage for the 
indemnity provided under this contract, and naming the City, its officials, officers, employees 
and agents as additional insureds with respect to Franchisee’s activities pursuant to this 
Franchise.   
 
The insurance policy limits required in section 8 may be satisfied by Provider through a 
combination of the underlying insurance policy and umbrella (excess) liability policy(ies) so 
long as said umbrella policies are, at a minimum, “follow form” and provide insurance equal to 
or greater than coverage afforded by the underlying liability policy(ies). 
 
Section 9:  Transfers and Change in Control.   
(a) Transfer.   This Franchise shall not be sold, leased, assigned or otherwise transferred, nor 
shall any of the rights or privileges herein granted or authorized be leased, assigned, mortgaged, 
sold or transferred, either in whole or in part, nor shall title hereto, either legal or equitable, or 
any right, interest or property herein, pass to or vest in any person, except the Franchisee, either 
by act of the Franchisee or by operation of law, without the consent of the City, expressed in 
writing, such consent not to be unreasonably withheld.  If the Franchisee wishes to transfer this 
Franchise, the Franchisee shall give City written notice of the proposed transfer, and shall 
request consent of the transfer by the City. 
 
(b) Any transfer of ownership affected without the prior written consent of the City shall render 
this Franchise subject to revocation. The City shall have 60 days to act upon any request for 
approval of a transfer.  If the City fails to render a final decision on the request within said 60 
days, the request shall be deemed granted unless the Franchisee and the City agree to an 
extension of time.   
 
(c) The Franchisee, upon any transfer, shall within 60 days thereafter file with the City a certified 
statement evidencing the transfer and an acknowledgment of the transferee that it agrees to be 
bound by the terms and conditions contained in this Franchise. 
 
(d)  The requirements of this section shall not be deemed to prohibit the use of the Franchisee's 
property as collateral for security in financing the construction or acquisition of all or part of a 
Telecommunications System of the Franchisee or any affiliate of the Franchisee.  However, the 
Telecommunications System franchised hereunder, including portions thereof used as collateral, 
shall at all times continue to be subject to the provisions of this Franchise.   
 
(e) The requirements of this section shall not be deemed to prohibit sale of tangible assets of the 
Franchisee in the ordinary conduct of the Franchisee's business without the consent of the City.  
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The requirements of this section shall not be deemed to prohibit, without the consent of the City, 
a transfer to a transferee whose primary business is Telecommunications System operation and 
having a majority of its beneficial ownership held by the Franchisee, a parent of the Franchisee, 
or an affiliate, a majority of whose beneficial ownership is held by a parent of the Franchisee. 
 
Section 10:  Indemnification.   
Subject to the conditions and limitations of the Oregon Constitution and the Oregon Tort Claims 
Act, ORS 30.260 through 30.300, the County shall indemnify, defend and hold harmless the 
City, its councilors, officers, employees and agents from and against any and all liability, claims, 
damages, losses, and expenses, including but not limited to reasonable attorneys fees, arising out 
of or resulting from the acts of the County, its officers, employees, and agents in the performance 
of this Agreement or arising out of or resulting from the construction, operation, repair and/or 
maintenance of the Facilities. 
 
Such indemnification shall not extend to independent claims of City negligence for City acts 
outside the scope of this contractual agreement.  This indemnity shall survive the termination of 
this Agreement.  
 
Section 11:  Compensation. 
(a)  Franchise Fee.  In consideration of permission to use the streets and Rights-of-Way of the 
City for the construction, operation, and maintenance of a Telecommunications system within 
the Franchise area the Franchise shall pay to City during the term of this Franchise an amount 
equal to seven percent (7%) of the Franchisee’s Gross Revenues (“Franchise Fee”).  Any net 
uncollectibles, bad debts or other accrued amounts deducted from Gross Revenues shall be 
included in Gross Receipts at such time as they are actually collected.  Revenue from point to 
point or multi-point services is based on the pro-rata share of the revenue from those services.  
Point to point or multi-point services include but are not limited to fiber optic connections that 
are leased between two or more nodes or endpoints. 

 
(b)  Modification Resulting from Action by Law.  Upon thirty days notice and in the event any 
law or valid rule or regulation applicable to this Franchise limits the Franchise Fee below the 
amount provided herein, or as subsequently modified, the Franchisee agrees to and shall pay the 
maximum permissible amount and, if such law or valid rule or regulation is later repealed or 
amended to allow a higher permissible amount, then Franchisee shall pay the higher amount 
commencing from the date of such repeal or amendment, up to the maximum allowable by law. 
 
(c) Payment of Franchise Fees.  Payments due under this provision shall be computed and paid 
quarterly for the preceding quarter, as of March 31, June 30, September 30, and December 31, 
each quarterly payment due and payable no later than 45 days after such dates.  Not later than the 
date of each payment, the Franchisee shall file with the City a written statement, in a form 
satisfactory to the City and signed under penalty of perjury by an officer of the Franchisee, 
identifying in detail the amount of gross revenue received by the Franchisee, the computation 
basis and method, for the quarter for which payment is made.   

 
(d) The Franchise Fee includes all compensation for the use of the City’s Rights-of-Way.  
Franchisee may offset against the Franchise Fee the amount of any fee or charge paid to the City 
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in connection with the Grantee’s use of the Rights-of-Way when the fee or charge is not imposed 
under a generally applicable ordinance or resolution.  The Franchise Fee shall not be deemed to 
be in lieu of or a waiver of any ad valorem property tax which the City may now or hereafter be 
entitled to, or to participate in, or to levy upon the property of Franchisee.  
 
(e) Late franchise fee payments will be subject to late fees calculated on the basis of nine percent 
(9%) per annum of the amount past due.  No acceptance of any payment shall be construed as 
accord that the amount paid is in fact the correct amount, nor shall such acceptance of payment 
be construed as a release of any claim the City may have for further or additional sums payable 
under the provisions of this Franchise.  All amounts paid shall be subject to audit and 
recomputation by the City. 
 
Section 12: Extension of City Limits.  Upon the annexation of any territory to the City, the 
rights granted herein shall extend to the annexed territory to the extent the City has such 
authority.  All Facilities owned, maintained, or operated by Grantee located within any public 
Rights-of-Ways of the annexed territory shall be subject to all of the terms of this Ordinance. 
 
Section 13:  Right to Inspect Records.   In order to manage the Franchisee’s use of Rights-of-
Way pursuant to this Franchise, and to determine and verify the amount of compensation due to 
the City under this Franchise, the Franchisee shall provide, upon request, the following 
information in such form as may be reasonably required by the City:  maps of the Franchisee’s 
Telecommunications System; the amount collected by the Franchisee  from users of 
Telecommunications Service provided by Franchisee via its Telecommunications network; the 
character and extent of the Telecommunications Service rendered therefore to them; and any 
other related financial information required for the exercise of any other lawful right of 
Franchisee under this Franchise.  The City agrees that such information is confidential and that 
the City will use such information only for the purpose of managing its Rights-of-Way, 
determining compliance with the terms of this Franchise, and verifying the adequacy of 
Franchisee’s Fee payments.  The City further agrees to protect such information from disclosure 
to third parties to the maximum extent allowed by Oregon law.  
 
Section 14:  Right to Perform Franchise Fee Audit or Review; Default.   In addition to all 
rights granted under Section 13, the City shall have the right to have performed, a formal audit or 
a professional review of the Franchisee's books and records by an independent private auditor, 
for the sole purpose of determining the Gross Receipts of the Franchisee generated through the 
provision of Telecommunications Services under this Franchise and the accuracy of amounts 
paid as Franchise Fees to the City by the Franchisee; provided, however, that any audit or review 
must be commenced not later than 3 years after the date on which Franchise Fees for any period 
being audited or reviewed were due. The cost of any such audit or review shall be borne by the 
City.   The City agrees to protect from disclosure to third parties, to the maximum extent allowed 
by State law, any information obtained as a result of its rights pursuant to this Section, or any 
compilation or other derivative works created using information obtained pursuant to the 
exercise of its rights hereunder. 
 
Section 15:  Right to Inspect Construction.  The City or its representatives shall have the right 
to inspect all construction or installation work performed pursuant to this Franchise and to make 
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such tests as it shall find necessary to ensure compliance with the terms of this Franchise and 
other pertinent provisions of law relating to management of the City’s Rights-of-Way. 
 
Section 16:  Venue.   
 (b)  Venue for any proceeding brought to enforce any term or condition of this Franchise shall 
be the local Circuit Court for the City; provided, however, that should any proceeding be brought 
in a federal forum, such proceeding shall be brought in the U.S. District Court of Oregon in 
Portland, Oregon, with the parties stipulating to trial in Portland, Oregon. 

 
Section 17:  Limitation of Liability.  The City and the Franchisee agree that neither shall be 
liable to the other for any indirect, special, or consequential damages, or any lost profits, arising 
out of any provision or requirement contained herein, or, in the event this Franchise, or any part 
hereof, is determined or declared to be invalid.   
 
Section 18:  Compliance with Applicable Laws.  Franchisee shall comply with all applicable 
federal, state, and local laws, ordinances, and regulations, whether now in existence or 
hereinafter enacted.  Nothing contained in this Franchise shall be construed as authorizing the 
Franchisee, its officers, employees or agents, to violate any federal, state or local law, whether 
now in existence or hereinafter enacted, including, by way of illustration but not of limitation, 
any provision of Oregon anti-trust law, ORS 646.750-646.836, or the Oregon Unlawful Trade 
Practices Act, ORS 646.650-646.652.  Nothing contained in this section shall be construed as 
requiring Franchisee to comply with any federal, state or local law that is repealed or otherwise 
rendered unenforceable subsequent to the adoption of this Franchise. 
 
Section 19:  Notice.  Any notice provided for under this Franchise shall be sufficient if in 
writing and (1) delivered personally to the other party or deposited in the U.S. Mail, postage 
prepaid, certified mail, return receipt requested; (2) sent overnight by commercial air courier; or 
(3) sent by facsimile transmission, provided receipt of such facsimile is confirmed, in writing, on 
the first business day following the date of transmission.  Notice shall be sent to the following 
addresses, or such other addresses as each party may specify in writing: 
 
Notice to the City: 
 
City Administrator 
P.O. Box 930 
Canby, OR 97013 
Phone: 503-266-4021 
Facsimile: 503-266-7961 
 
With a copy to 
 
City Attorney 
1175 NW 3rd Avenue 
Canby, OR 97013 
Phone: 503-266-4027 
Facsimile:  503-266-9316 
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Notice to the County: 
 
Manager, Clackamas Broadband Express 
Clackamas County Technology Services 
121 Library Court 
Oregon City, OR 97045 
Phone: 503-722-6656 
Facsimile: 503-655-8255 
 
with a copy to 
 
Chief Information Officer 
Clackamas County Technology Services 
121 Library Court 
Oregon City, OR 97045 
Phone: 503-655-8322 
Facsimile: 503-655-8255 
 
Notice shall be deemed effective upon the earliest date of actual delivery; three business days 
after deposit in the U.S. mail as provided herein; one business day after shipment by commercial 
air courier; or the same day as transmitted by facsimile, provided transmission of such facsimile 
is confirmed in writing as provided herein. 
 
Section 20:  Captions.  The captions to sections of this Franchise are intended solely to facilitate 
reading and reference of the sections and provisions contained herein, and shall not affect the 
meaning or interpretation of any section or provision of this Franchise. 
 
Section 21: Severability.  If any part of this Franchise becomes or is held to be invalid for any 
reason, the determination will affect only the invalid portion of this Franchise.  In all other 
respects this Franchise will stand and remain in full force and effect as if the invalid provision 
had not been part of this Franchise. 
 
Section 22:  Waiver.   
(a)  The City is vested with the power and authority to reasonably regulate, and manage, its 
Rights-of-Way in a competitively neutral and non-discriminatory manner, and in the public 
interest.  Franchisee shall not be relieved of its obligations to comply with any provision of this 
Franchise by reason of the failure of the City to enforce prompt compliance, nor does the City 
waive or limit any of its rights under this Franchise by reason of such failure or neglect.   
 
(b)  No provision of this Franchise will be deemed waived unless such waiver is in writing and 
signed by the party waiving its rights.  However, if Franchisee gives written notice of a failure or 
inability to cure or comply with a provision of this Franchise, and the City fails to object within a 
reasonable time after receipt of such notice, such provision shall be deemed waived. 
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Section 23:  Emergency.  The City Council of CANBY finds the health, safety and welfare of 
the City requires this Ordinance to have immediate effect.  Therefore, the City Council hereby 
declares the existence of an emergency and this ordinance shall be in full force and effect from 
the time of its passage and approval. 
 
 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, May 15, 2013; ordered posted as required by the Canby City Charter 
and scheduled for second reading on Wednesday, June 5, 2013, after the hour of 7:30 pm at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
       
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder   
 
 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 5th day of June 2013, by the following vote: 
 
 
  YEAS________________  NAYS_______________  
 
  

_____________________________________ 
Brian Hodson 
Mayor 

Attest: 
 
 
_____________________________ 
Kimberly Scheafer, MMC 
City Recorder 

 

 
 

Approved as to form 
 
 
_____________________________________ 
Joseph A. Lindsay 
City Attorney 

 
  
 
Accepted ______________(date)  
 Clackamas County 

 
By ________________________ 
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  ORDINANCE NO. 1379 
 
 

AN ORDINANCE AUTHORIZING THE MAYOR AND CITY ADMINISTRATOR TO AWARD A 
CONTRACT WITH C.R. WOODS TRUCKING, INC IN THE AMOUNT OF $229,800.50 FOR 
CONSTRUCTION OF THE NORTHWOOD PARK PROJECT; AND DECLARING AN 
EMERGENCY. 

 
 
  WHEREAS, the City of Canby has heretofore advertised and received four (4) bids for the 
Northwood Park Project; and 
 
  WHEREAS, the notice of call for bids was duly and regularly published in the Oregon 
Daily Journal of Commerce on April 12, 2013 and April 17, 2013; and 
 
  WHEREAS, bids were received and opened on May 8, 2013 at 2:00 pm in the Planning 
and Development Conference Room of the City of Canby and the bids were read aloud: 
 
  WHEREAS, the bidders are as listed below and a detailed tabulation of all items is 
attached herein as Exhibit "B" and summarized as follows: 
 

C. R. Woods Trucking, Inc.  $229,997.50 

T Edge Construction, Inc.  $236,750.00 

Columbia ‐Cascade Construction, Inc.  $249,000.00 

Brock Construction  $299,800.00 

 
  WHEREAS, the Canby City Council, acting as the City’s Contract Review Board, met on 
Wednesday, June 5, 2013, and considered the bids and reports and recommendations of the 
City staff, including the staff recommendation that the low responsive bid be selected; and 
 
  WHEREAS, the Canby City Council determined that the low responsive bid was that of 
C.R. Woods Trucking, Inc.; now therefore 
 
  THE CITY OF CANBY ORDAINS AS FOLLOWS: 
 
  Section 1.  The Mayor and/or City Administrator are hereby authorized and directed 
to make, execute, and declare in the name of the City of Canby and on its behalf, an 
appropriate contract with C.R. Woods Trucking, Inc. for the construction of the Northwood Park 
Project in the amount of $229,997.50. A copy of the contract with C.R. Woods Trucking, Inc. is 
attached hereto and marked as Exhibit “A” and by this reference incorporated herein. 
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  Section 2.  Inasmuch as it is in the best interest of the citizens of Canby, Oregon, to 
complete this project as soon as possible, an emergency is hereby declared to exist and this 
ordinance shall therefore take effect immediately upon its enactment after final reading. 
 
  SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, June 5, 2013; ordered posted as required by the Canby City Charter 
and scheduled for second reading on Wednesday, June 19, 2013, after the hour of 7:30 p.m. at 
the Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
 
                         
            ______________________________________ 
            Kimberly Scheafer, MMC 
            City Recorder   
 
 
  PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 19th day of June 2013, by the following vote: 
 
    YEAS________________    NAYS________________ 
 
 
             ______________________________________ 

            Brian Hodson 
Mayor 

 
ATTEST: 
 
 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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CONTRACT FOR CONSTRUCTION 
 

 
 
 THIS AGREEMENT made and entered into this    day of     , 20  , by 
and between the City of Canby, herein called the Owner and  C.R. WOODS TRUCKING, 
INC, herein called the Contractor. 
 
 IT IS AGREED: 
 
ARTICLE 1.  WORK 
 
In consideration of the agreements herein made by the Owner and the sums of money to be 
paid to the Contractor by the Owner in the manner and form as provided in the attached 
Contract Documents, the Contractor agrees to furnish all labor, tools, appliances, equipment, 
plant and transportation, and any and all other expenses necessary or incidental to the 
performance of the work as specified or shown in the Contract Documents, including such 
alternates and additional bid items as are listed in Article 3.   
 
The work is generally described as the Northwood Park Project (Project).   
 
The Project consists of the following: Set up and installation of all playground equipment, 
including the foundation, curb, and fill required to surround the play structure, along with the 
construction of a concrete slab foundation, and set up and installation of a covered shelter.  The 
project also includes the installation of a drinking fountain, two waste receptacles, and a 
portable restroom facility, including a concrete pad for the portable restroom to be located on.  
Site improvements to the project area include construction of a sidewalk access to all 
playground equipment, as well as landscaping involving the installation of bark mulch and 100 
rose bushes. 
 
The Contract Documents, which define the work covered by this agreement, are filed at the City 
of Canby, and identified by the signatures of the parties to this Agreement. 
 
The work was designed by and the Contract Documents were prepared by Kennedy/Jenks 
Consultants herein referred to as the Design Engineer. 
 
The Owner's Representative will be designated by the Owner prior to the start of construction. 
The Owner’s Representative will assume the duties and responsibilities and will have the rights 
and authority assigned to the Engineer in the Contract Documents in connection with the 
completion of the work in accordance with the Contract Documents. 
 
ARTICLE 2.  CONTRACT TIME AND LIQUIDATED DAMAGES 
 

(a) Time of Performance.  In accordance with the specifications, the Contractor further 
agrees to plan the work and to prosecute it with diligence and shall commence the 
work within ten (10) days after the date established in Notice to Proceed from the 
Owner, and shall Finally Complete the Work within the time allotted from date of 
commencement in the Notice to Proceed. The following times are allotted for Final 
Completion of the Work: 
 

The time to Substantial Completion of Work shall be 150 calendar days from Notice 
to Proceed. 
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The time to Final Completion of Work shall be 180 calendar days from Notice to 
Proceed. 
  
  See Specification Section 01040 for additional coordination and project requirements. 
  
(b) Liquidated Damages: The Owner and the Contractor recognize that time is of the 

essence of this Agreement and that the Owner will suffer financial loss if the Work is 
not completed within the times specified in paragraph (a) above, plus any extensions 
thereof allowed in accordance with Article 11 of the General Conditions.  They also 
recognize the delays, expense and difficulties involved in proving a legal or arbitration 
proceeding the actual loss suffered by the Owner if the Work is not completed on 
time.  Accordingly, instead of requiring any such proof, the Owner and the Contractor 
agree that as liquidated damages for delay (but not as a penalty) the Contractor shall 
pay the Owner Five Hundred dollars ($500) for each day that expires after the time 
specified in Article 2 (a) for Completion until the Work is fully complete and the Owner 
issues a notice of Final Completion. 

 
ARTICLE 3.  CONTRACT PRICE 
 
The Owner shall pay the Contractor for completion of the work in accordance with the Contract 
Documents in current funds as follows: 
 
The total Contract Price for work awarded is: 
 
Two hundred twenty nine thousand nine hundred ninety seven dollars and fifty cents  
($229,997.50 ) 
        

 
ARTICLE 4.  RETAINAGE 
 
(a) The Owner will withhold 5% as retainage from each progress payment due to the 

Contractor.  Retainage shall be paid to the Contractor at the time of Final Payment as 
set forth in paragraph 13.13 of the General Conditions. 

 
(b) In lieu of retainage, provisions may be made as provided in ORS 279C.560 for 

depositing with the Owner, approved bonds or securities of value equal to the retainage. 
 
ARTICLE 5.  PAYMENTS 
 
(a) Payments will be made to the Contractor for work performed at the times and in the 

manner provided in the Contract Documents, Article 13 of the General Conditions.  
Payment will be made at bid prices for awarded Bid Items, plus amounts of approved 
Change Orders. 

 
(b) The Owner shall retain a minimum of 5% of the amount of each progress payment as 

specified in Article 13 of the General Conditions.  If recommended by the Engineer, 
payments may include 95% of the invoiced value of major equipment items that have 
been delivered, stored, and protected at the site and that meet other requirements of the 
General Conditions, Article 13, paragraph 13.3. 

 
(c) The period covered by each Application for Payment shall be one calendar month 

ending on the 25th day of each calendar month. On average, the Owner will make 
payment within 30 days after the Engineer issues a Recommendation for Payment. 
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ARTICLE 6.  COMPONENT PARTS 
 
This Contract shall consist of the following documents, each of which is on file in the office of 
the Owner and all of which are incorporated herein and made a part hereof by reference 
thereto: 
 
 
(a)  This Agreement 
(b)  Performance Bond 
(c)  Payment Bond 
(d)  Notice of Award 
(e)  General Conditions 
(f)  Supplementary Conditions 
(g)  Addenda Numbered ____________ through ___________ inclusive 
(h)  General Requirements 
(i)  Contractors Bid and Instructions to Bidders 
(j)  Documentation submitted by the Contractor with Bid 
(k) Prevailing Wage Rate Forms 
(l) First-Tier Subcontractor Disclosure Form 
(m)  Technical Specifications 
(n)  Drawings 
(o)  Executed Change Orders, if any, which may be effective after the date of this 

Agreement 
(p)  Required Insurance 
(q)  Notice to Proceed 
(r)  Non-Collusion Affidavit 
(s)  Addendum to Agreement for Oregon Public Contracting requirements 
 
 
There are no Contract Documents other than those listed above. 
 
ARTICLE 7.  CONTRACT REPRESENTATIONS 
 
In consideration of the Owner entering into this Agreement, the Contractor makes the following 
representations: 
 
(a) The Contractor has familiarized itself with the nature and extent of the Contract 

Documents, work, site, locality, and all local conditions and laws and regulations that in 
any manner may affect cost, progress, performance, or furnishing of the work. 

 
(b) The Contractor has studied carefully all reports of explorations and tests of subsurface 

conditions and drawings of physical conditions, which are identified in the Information 
Available to Bidders, and accepts the limitations set forth in the General Conditions as to 
the extent to which the Contractor may rely on the information contained in such reports 
and drawings or otherwise provided by the Owner, the Design Engineer, or the 
Engineer. 

 
(c) The Contractor has obtained and carefully studied (or assumes responsibility for 

obtaining and carefully studying) all such examinations, investigations, explorations, 
tests, reports, and studies (in addition to or to supplement those referred to in 
paragraph 7 (b) above, which pertain to the subsurface or physical conditions at or 
contiguous to the site or otherwise may affect the cost, progress, performance, or 
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furnishing of the work as the Contractor considers necessary for the performance or 
furnishing of the work at the Contract Price, within the Contract Time and in accordance 
with the other terms and conditions of the Contract Documents, including specifically the 
provisions of Article 3 of the General Conditions; and no additional examinations, 
investigations, explorations, tests, reports, studies, or similar information or data are or 
will be required by the Contractor for such purposes. 

 
(d) The Contractor has reviewed and checked all information and data shown, or indicated 

on the Contract Documents with respect to existing facilities, existing utilities, existing 
underground or concealed utilities, and existing underground facilities at or contiguous to 
the site and accepts the limitations set forth in the General Conditions as to the extent to 
which the Contractor may rely on such information or on other information provided by 
the Owner, the Design Engineer, or the Engineer.  No additional examinations, 
investigations, explorations, tests, reports, studies, or similar information or data in 
respect to said existing facilities, existing utilities, existing underground or concealed 
utilities, and underground facilities are or will be required by the Contractor in order to 
perform and furnish the work at the Contract Price, within the Contract Time and in 
accordance with the other terms and conditions of the Contract Documents, including 
specifically the provisions of Article 3 of the General Conditions. 

 
(e) The Contractor has correlated the results of all such observations, examinations, 

investigations, explorations, tests, reports, and studies with the terms and conditions of 
the Contract Documents. 

 
(f) The Contractor has given the Engineer written notice of all conflicts, errors, or 

discrepancies that he has discovered in the Contract Documents, and the written 
resolution therefore by the Engineer is acceptable to the Contractor. 

 
ARTICLE 8.  CONTRACTOR DECLARATIONS 
 
The Contractor declares the work will be conducted pursuant to the following requirements of 
the State of Oregon: 
 
(a) Prevailing Wage Rates 
 
 The contract is for public work subject to ORS 279C.800 through 279C.870, relating to 

minimum wage and compensation levels for employees, and the Contractor certified that 
all provisions shall be complied with, and certifies that employees shall be paid the BOLI 
or Davis-Bacon prevailing wage rate as determined by the Oregon Labor Commissioner 
or the Secretary of the United States Department of Labor, whichever is greater, and 
further agrees to pay such wages not less than once per week.  Wage rate certifications 
shall be submitted as required by the statutes. The prevailing wage rate determinations 
are available on the Oregon Bureau of Labor and Industries website at: 
www.oregon.gov/BOLI/WHD/PWR/index.shtml.  A hard copy of the prevailing wage rate 
determination may be obtained by calling BOLI at: 971-673-0761 

 
(b) Labor Regulations and Hours of Labor 
 
 Pursuant to ORS 279C.520, Contractor may not employ a person for more than 10 

hours in any one day, or 40 hours in any one week, except in cases of necessity, 
emergency or when the public policy absolutely requires it, and in such cases, except in 
cases of contracts for personal services as defined in ORS 279C.100, the employee 
shall be paid at least time and a half pay: (a) for all overtime in excess of eight hours in 
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any one day or 40 hours in any one week when the work week is five consecutive days, 
Monday through Friday; or (b) all overtime in excess of 10 hours in any one day or 40 
hours in any one week when the work week is four consecutive days, Monday through 
Friday; and (c) for all work performed on Saturday and on any legal holiday specified in 
ORS 279C.540. 

 
(c) First-Tier Subcontractor Disclosure Form 
 

This form must be submitted, in a separate envelope, to the address receiving the Bid 
Document within (2) two working hours after the deadline when bids are due in 
accordance with ORS 279C.370.  The First-Tier Subcontractor Disclosure Form may be 
submitted, in its own envelope, at the same time the Bid is submitted if desired. 

 
(d) Pursuant to ORS 279C.505, which is hereby incorporated herein, the Contractor hereby 

agrees to: 1) Make payment promptly, as due, to all persons supplying contract labor or 
material for the prosecution of the work provided for in the contract;  2) Pay all 
contributions or amounts due the Industrial Accident Fund from such contractor or 
subcontractor incurred in the performance of the contract;  3) Not permit any lien or 
claim to be field or prosecuted against the state county, school district, municipality, 
municipal corporation, or subdivision thereof, on account of any labor or material 
furnished; and 4) Pay to the Department of Revenue all sums withheld from employees 
pursuant to ORS 316.167. 

 
(e) Deleted 
 
(f) Deleted 
 
(g) Contractor License 
 
 The Contractor declares that it possesses a valid State of Oregon Construction 

Contractors Board License in accordance with relevant OARs, at the time of signing this 
Agreement.  The Contractor shall affirm its license numbers and expiration dates on this 
Agreement. 

 
(h) Pursuant to ORS 279C.515, if Contractor fails, neglects or refuses to make prompt 

payment of any claim for labor or services furnished to the contractor or a subcontractor 
by any person in connection with the public improvement contract as the claim becomes 
due, the proper officer or officers representing the contracting agency may pay such 
claim to the person furnishing the labor or services and charge the amount of the 
payment against funds due or to become due the contractor by reason of the contract. 

 
 (i) Pursuant to ORS 279C.515, if Contractor or a first-tier subcontractor fails, neglects or 

refuses to make payment to a person furnishing labor or materials in connection with the 
public improvement contract within 30 days after receipt of payment from the contracting 
agency or Contractor, Contractor or first-tier subcontractor shall owe the person the 
amount due plus interest charges commencing at the end of the 10-day period that 
payment is due under ORS 279C.580(4) and ending upon final payment, unless 
payment is subject to a good faith dispute as defined in ORS 279C.580. The rate of 
interest charged to Contractor or first-tier subcontractor on the amount due shall equal 
three times the discount rate on 90-day commercial paper in effect at the Federal 
Reserve Bank in the Federal Reserve district that includes Oregon on the date that is 30 
days after the date when payment was received from the contracting agency or from the 
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contractor, but the rate of interest may not exceed 30 percent. The amount of interest 
may not be waived. 

 
(j) Pursuant to ORS 279C.515, if Contractor or a subcontractor fails, neglects or refuses to 

make payment to a person furnishing labor or materials in connection with the public 
improvement contract, the person may file a complaint with the Construction Contractors 
Board, unless payment is subject to a good faith dispute as defined in ORS 279C.580. 

 
(k) Pursuant to ORS 279C.530, Contractor shall promptly, as due, make payment to any 

person, co-partnership, association or corporation furnishing medical, surgical and 
hospital care services or other needed care and attention, incident to sickness or injury, 
to the employees of the contractor, of all sums that the contractor agrees to pay for the 
services and all moneys and sums that the contractor collected or deducted from the 
wages of employees under any law, contract or agreement for the purpose of providing 
or paying for the services. 

 
(l) Pursuant to ORS 279C.530, all subject employers working under this Contract must be 

either employers that will comply with ORS 656.017 or employers that are exempt under 
ORS 656.126.  

 
(m) Contractor must include in each subcontract for property or services entered into by 

Contractor, including a material supplier, for the purpose of performing this contract:  
 

1.  a payment clause that obligates Contractor to pay the first-tier subcontractor for 
satisfactory performance under its subcontract within 10 days out of such 
amounts as are paid to the contractor by the contracting agency under the 
contract; and  

 
2. an interest penalty clause that obligates Contractor, if payment is not made within 

30 days after receipt of payment from the contracting agency, to pay to the first-
tier subcontractor an interest penalty on amounts due in the case of each 
payment not made in accordance with the payment clause included in the 
subcontract under subparagraph (a) of this paragraph. 

  
Contractor may not be obligated to pay an interest penalty if the only reason that 
Contractor did not make payment when payment was due is that Contractor did not 
receive payment from the contracting agency when payment was due.  
 
The interest penalty shall be: (A) For the period beginning on the day after the required 
payment date and ending on the date on which payment of the amount due is made; and 
(B) Computed at the rate specified in ORS 279C.515(2). 
 
Contractor must include in each of Contractor’s subcontracts a provision requiring the 
first-tier subcontractor to include a payment clause and an interest penalty clause 
conforming to the standards of ORS 279C.580(3) in each of the first-tier subcontractor’s 
subcontracts and must require each of the first-tier subcontractor’s subcontractors to 
include such clauses in their subcontracts with each lower-tier subcontractor or supplier. 
 

(n) Contractor’s obligation to pay a late payment interest penalty to a subcontractor under 
the payment terms of this Contract is not an obligation of the contracting agency. A 
contract modification will not be made for the purpose of providing reimbursement of 
such late payment interest penalty. Contractor will not include any amount for 
reimbursement of such late payment interest penalty in any cost reimbursement claim. 
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(o) This Contract represents the entire agreement of the parties with respect to the subject 

matter hereof, and supersedes and replaces all prior and contemporaneous oral and 
written agreements with respect to such subject matter.  No amendment, modification, or 
variation of the terms and conditions of this Contract shall be valid unless it is in writing 
and signed by all parties hereto. 

 
(p) If there is a conflict between the express terms of this Agreement and any other 

document or agreements which are a part of the Contract Documents, the terms of this 
Contract shall prevail. 

 
ARTICLE 9.  LIMITATION OF LIABILITY 
 
The Contractor stipulates that it has carefully reviewed the Contract Documents and finds them 
fit and sufficient for preparation of its bid and for construction of the work.  The Contractor 
agrees that neither the Contractor nor any of its subcontractors or suppliers will make a claim 
against the Owner, the Design Engineer, or any of their agents, consultants, officers, 
employees, or shareholders for damages in excess of that allowed per article 10 of Section 
00700.  
 
ARTICLE 10.  MISCELLANEOUS 
 
(a) Terms used in this Agreement, which are defined in Article 1 of the General Conditions, 

will have the meanings indicated in the General Conditions. 
 
(b) No assignment by a party hereto of any rights under or interests in the Contract 

Documents will be binding on another party hereto without the written consent of the 
party sought to be bound; and specifically, but without limitation, moneys that may 
become due and moneys that are due may not be assigned without such consent 
(except to the extent that the effect of this restriction may be limited by law), and unless 
specifically stated to the contrary in any written consent to an assignment,  no 
assignment will release or discharge the assignor from any duty or responsibility under 
the Contract Documents. 

 
 
The Owner and the Contractor each binds itself, its partners, successors, assigns, and legal 
representatives to the other party hereto, its partners, successors, assigns and legal 
representatives in respect of all covenants, agreements, and obligations contained in the 
Contract Documents. 
 
IN WITNESS WHEREOF, the Owner has caused these presents to be executed in triplicate by 
its officers, thereunto duly authorized, and the Contractor has subscribed same, all on the day 
and year first above written.  One counterpart each has been delivered to the Owner, the 
Contractor, and the Design Engineer. 
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City of Canby 
 
By __________________________________ 
 (Signature) 
Name ________________________________ 
 (Type or Print) 

Title__________________________________ 

 
Address for giving notices:  PO Box 930, Canby, OR 97013. 

 
  CONTRACTOR: 
 
  By   
   (Signature) 
 
  Name   
   (Type or Print) 
 
  Title   
 
  Address   
 
     
 
     
                (Federal Employer Identification Number) 
 
 
 
     

Oregon Construction Contractors Board License 
Number and License Expiration Date 

 Telephone Number (___)   
 
(SEAL) 
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If the Contractor is a corporation, attach evidence of authority to sign. 
 
ATTEST:   
 
By   
 (Signature) 
 
Name   
 
Title   
 (Type or Print) 
 
Address for giving notices   
 
   
ACKNOWLEDGMENT 
 
 
By a Corporation: 
 
State of (_________________) 
County of (                        ) 
 
 
 On this    day of     20 , before me, a Notary Public in and 
for the County of     , State of    , personally appeared  
   , known to me to be the      of the corporation 
described in and that executed the within instrument, and also known to me to be the person 
who executed the within instrument on behalf of the corporation therein named, and he or she 
acknowledged to me that such corporation executed the same, pursuant to its by-laws or a 
resolution of its board of directors. 
 
 
 
 (SEAL)   
 

 
   
 Notary Public in and for the County of  
 
 

 State of   
 
 

END OF AGREEMENT 
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8-May-13 EXHIBIT 'B'
City of Canby
Northwood Park Project
Bid Opening 
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 Bid Amount 

C.R. Woods Trucking, Inc. 1:57: PM X X X X X X X $229,997.50

Columbia-Cascade Const.,Inc 1:54: PM X X X X 0 X X $249,000.00

T Edge Construction, Inc 1:51:PM X X X X X X X $236,750.00

Brock Construction 1:50: PM X X X X X X X $299,800.00

          

          

          

         

The apparent low bid is CR Woods Trucking, Inc at $229,997,50

Required bid documents
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1175 NW 3rd Ave.  -   PO Box 930   -   Canby, Oregon 97013   -   Phone 503-266-0754 
www.ci.canby.or.us 

 
 
 
 
 
 
 
 
 
 
 

MEMORANDUM 
 
 
DATE: June 5, 2013 
TO:    CANBY CITY COUNCIL 
FROM:   JOSEPH LINDSAY, CITY ATTORNEY 
RE: ORDINANCE  NO. 1380:   AN ORDINANCE AMENDING CANBY MUNICIPAL CODE 

CHAPTER 12 CREATING SECTION 12.08.065 AN ADDITIONAL FEE FOR CUTTING 
NEWER PAVEMENT AND AMENDING SECTION 12.08.200 . 

 
Issue:   Whether or not to amend the penalty section of the street cutting chapter of the code along with 

creating a new section that creates a stepped-down fee structure when permitees want to cut into 
newer streets. 

 
Summary:   Canby Municipal Code Chapter 12, Section 12.08.200 Penalty currently reads as follows: 
 
  “Any person violating the provisions of this chapter, upon conviction, shall be punished by a fine 

not to exceed $500.” 
   
  First, the proposed amendment takes out the mandatory “shall,” replacing it with the permissive 

“may.”  This gives the sentencing Court discretion in sentencing.  The current language required 
that the fine could not exceed $500, disallowing a potentially higher sentence in any cases where 
a stiffer penalty might be merited.  Moreover, a greater potential penalty comports with inflation, 
coincides with increased penalties statewide for statutory violations, and demonstrates a greater 
desire on the part of the city to hold violators accountable for violations of this Chapter of the 
Code.   

   
  The new section looks to address the desire of the City to safeguard the integrity of its newly 

paved streets by charging an increased fee for cutting into them.  It is a stepped-down fee 
structure over a three year period to reflect the reality that pavement doesn’t stay new forever. 
  

Recommendation: 
   Adopt the ordinance to increase potential penalties and to protect newer paved streets with 

increased fees for cutting into them. 
 
Motion:  “I move to approve Ordinance  1380, AN ORDINANCE AMENDING CANBY MUNICIPAL 

CODE CHAPTER 12 CREATING SECTION 12.08.065 AN ADDITIONAL FEE FOR CUTTING 
NEWER PAVEMENT AND AMENDING SECTION 12.08.200 to come up for second reading on 
June 19, 2013. 

City of Canby
                            City Attorney 
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ORDINANCE NO. 1380 
 
AN ORDINANCE AMENDING CANBY MUNICIPAL CODE CHAPTER 12 CREATING 
SECTION 12.08.065 AN ADDITIONAL FEE FOR CUTTING NEWER PAVEMENT 
AND AMENDING SECTION 12.08.200  
 
 WHEREAS, the City of Canby desires to preserve the integrity of its newly paved 
streets; and 

 
WHEREAS, the Canby Municipal Code is currently silent regarding fees that would 

reflect the above desire by encouraging better pre-planning of street cutting; and 
 

 WHEREAS, an increased potential maximum penalty will better deter violations of the 
Street Excavations Chapter of the Code; 
 
 THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 
 

1. Section 12.08.065 is added to the Canby Municipal Code to read: 
 

12.08.065 Additional Fee For Cutting Newer Pavement.   
 
In addition to the fee mentioned in CMC 12.08.060, the following fees will be paid 
prior to gaining any construction permit to deconstruct, excavate, cut, or otherwise 
alter newly paved streets.  For pavement that is less than one year old, there is an 
additional fee of $5000.  For pavement less than two years old but more than one 
year old, there is an additional fee of $2000.  For pavement less than three years 
old but more than two years old, there is an additional fee of $1000.  Payment of 
these additional fees does not absolve payer from the duties imposed by the rest of 
this Chapter 

 
2. Section 12.08.200 is amended to read as follows: 

  
 12.08.200  Penalty.  Any person violating the provisions of this chapter, upon  
 conviction, shall be punished by a fine not to exceed $500. could be required to  
 pay a fine up to $2,000 for each calendar day that they are out of compliance. 
 
SUBMITTED to the Canby City Council and read the first time at a regular meeting therefore 
on Wednesday, June 5, 2013; ordered posted as required by the Canby City Charter and 
scheduled for second reading on Wednesday, June 19, 2013, after the hour of 7:30 p.m. at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
 
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder   
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 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 19th day of June 2013, by the following vote: 
 
  YEAS________________  NAYS________________ 
 
 
      _______________________________________ 
                 Brian Hodson 
      Mayor 
 
ATTEST: 
 
 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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ORDINANCE NO. 1381 

   
AN ORDINANCE GRANTING TO TW TELECOM OF OREGON LLC (“TWTC”),  A 
DELAWARE LIMITED LIABILITY COMPANY, A NONEXCLUSIVE FRANCHISE TO 

CONSTRUCT, OPERATE &  MAINTAIN A TELECOMMUNICATIONS NETWORK AND 
PROVIDE TELECOMMUNICATIONS SERVICES WITHIN THE CITY OF CANBY 

OREGON, AND DECLARING AN EMERGENCY 
 
WHEREAS: tw telecom of oregon llc (“TWTC”), a Delaware limited liability company, provides 
Telecommunications services within the City of CANBY, Oregon (“City”); and 
 
WHEREAS: the City believes it is in the best interests of the City to promote the offering of 
competitive telecommunications services, subject to the City’s lawful authority to regulate the 
use of Public Rights‐of‐Way; and 
 
WHEREAS: Franchisee has applied for a Telecommunications Franchise pursuant to Canby 
Municipal Code (CMC) Chapter 12.36 relating to Telecommunications located in the public 
rights of way, and the City has reviewed said application and has determined that it meets the 
requirements of the City’s Ordinance subject to the terms and conditions of CMC Chapter 12.36 
and stated herein: 
 
NOW THEREFORE, THE CITY OF CANBY ORDAINS AS FOLLOWS: 
 
Section 1: Definitions. 
Gross Revenues:  Any and all revenue, of any kind, nature, or form, without deduction for 
expense in the City of CANBY and is further defined in Section 11.  All such revenue remains 
subject to applicable FCC rules and regulations which exclude revenues from internet access 
services while prohibited by law. 
 
Other definitions located in CMC Chapter 12.36 
 
Section 2: Grant of Franchise.  The City hereby grants to Franchisee, its successors and assigns 
as authorized herein, a nonexclusive right, privilege, authority and Franchise to erect, construct, 
operate, repair and maintain in, under, upon, along, and across the City’s Rights‐of‐Way, its 
lines, anchors, wires, cables, conduits, laterals and other necessary and convenient fixtures and 
equipment, for the purposes of constructing, operating and maintaining a competitive 
Telecommunications network within the City.  Franchisee agrees to obtain and maintain a 
business license to conduct business in the City of Canby and keep it current during the life of 
this Franchise.  Franchisee agrees to comply with all applicable federal, state, and local laws, 
ordinances, rules and regulations, including CMC Chapter 12.36, as amended from time to time. 
 
Section 3:  Franchise Not Exclusive.   The Franchise granted herein (the “Franchise”) is not 
exclusive, and shall not be construed as any limitation upon the right of the City to grant to 

2nd Reading
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other persons or corporations, including itself, rights, privileges or authority the same as, 
similar to or different from the rights, privileges or authority herein set forth, in the same or 
other Rights‐of‐Way, by Franchise, permit or otherwise; provided, however, that any such grant 
shall be done in a competitively neutral and non‐discriminatory manner with respect to the 
rights, privileges and authorities afforded Franchisee. 
 
Section 4: Term and Termination.  The term of this Franchise shall be ten (10) years, 
commencing with the effective date of this Ordinance.  Thereafter, this Franchise shall continue 
in full force and effect for an additional ten (10) years unless notice is given by either party 
ninety (90) days before expiration, of its intention to terminate or renegotiate the Franchise.    
Upon termination or expiration of the Franchise, Grantee shall, within one hundred and eighty 
days (180), remove all its facilities from the City’s Rights‐of‐Way.  Should the Grantee fail to 
remove its facilities within the one hundred and eighty day period (180), the City may remove.  
 
Section 5: No Limitation of City Authority. 
(a) Except as provided in Section 6 below, nothing in this Franchise shall in any way be 
construed or interpreted to prevent, or in any way limit, the City from modifying or performing 
any work in its Rights‐of‐Way, or granting other franchises for use of Rights‐of‐Way, or of 
adopting general ordinances regulating use of or activities in the Rights‐of‐Way, or of otherwise 
abrogating or limiting any rights, privileges or property interest the City now has in its Rights‐of‐
Way, whether now owned or hereinafter acquired. 
 
(b) In the event that any portion of the Franchisee’s infrastructure interferes with any present 
or future use the City desires to make of its Rights‐of‐Way, Franchisee shall, upon request, and 
at its sole expense, promptly relocate such infrastructure, and restore the area where such 
relocation occurs to as good a condition as existed before the work was undertaken, unless 
otherwise directed by the City.   
 
(c) Where the Franchisee had paid for the relocation costs of the same facilities at the request 
of the City within the past five (5) years, the Franchisee’s share of the cost of relocation will be 
paid by the City if it requested the subsequent relocation. 
 
(d) Except as otherwise provided by law, and subject to Section 6 herein, nothing in this 
Franchise shall be construed to give the Franchisee any credit or exemption from any 
nondiscriminatory, generally applicable business tax, or other tax now or hereafter levied upon 
Franchisee’s taxable real or personal property, or against any permit fees or inspection fees 
required as a condition of construction of any improvements upon Franchisee’s real property 
and  imposed under a generally applicable ordinance or resolution.   
 
Section 6:  Competitively Neutral Application.   The City shall impose, on a competitively 
neutral and nondiscriminatory basis, similar terms and conditions upon other similarly situated 
providers of Telecommunications services operating within the City.  Any requirement imposed 
on Franchisee that is determined not in compliance with this Section 6 shall be unenforceable 
against Franchisee. 
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Section 7: Construction, Maintenance and Repair of Infrastructure.   
Franchisee may make all needful excavations  in any Right‐of‐Way  for  the purpose of placing, 
erecting,  laying, maintaining  or  repairing  Franchisee’s  infrastructure,  and  shall  repair,  renew 
and replace the same in accordance with Canby Municipal Code.   
 
Franchisee shall obtain all necessary permits for such excavation and construction, and pay all 
applicable fees.  Such work shall be done only in accordance with plans or designs submitted to, 
and  approved  by,  the  City,  such  plans  to  be  evaluated  by  the  standards  applied  to  the 
construction of other similar Telecommunications systems in the City.   
 
Such work shall be performed in a good and workmanlike manner and in compliance with all 
rules, regulations, or ordinances which may, during the term of this Franchise, be adopted from 
time to time by the City, or any other authority having jurisdiction over Rights‐of‐Way.  Prior to 
commencing excavation or construction, Franchisee shall give appropriate notice to other 
franchisees, licensees or permittees of the City owning or maintaining facilities which may be 
affected by the proposed excavation or construction. 
 
(b)  In the event emergency repairs are necessary for Franchisee’s facilities, Franchisee may 
after reasonable attempts to contact the City provided emergency contacts immediately initiate 
such emergency repairs.  At least two emergency contacts will be provided and kept up to date.  
Franchisee shall give notice to the City’s Department of Public Works by telephone, electronic 
data transmittal or other appropriate means before commencement of work performed under 
emergency conditions.  Franchisee shall make such repairs in compliance with applicable 
ordinances and regulations, and shall apply for any necessary permits no later than the business 
day next following the discovery of the need for such repairs.  
 
(c)  Franchisee shall construct and maintain its Telecommunications system in such a manner so 
as to not interfere with City sewer or water systems, or other City facilities. 
 
Section 8:  Insurance. 
(a)  General.  At all times during the term of this Franchise, Franchisee, at its own cost and 
expense, shall provide the insurance specified in this section. 
 
(b)  Evidence Required.  Within 30 days of the effective date of this Franchise, Franchisee shall 
provide the City with a certificate of insurance executed by an authorized representative of the 
insurer or insurers, evidencing that Franchisee’s insurance complies with this section. 
 
(c)  Notice of Cancellation, Reduction, or Material Change in Coverage.  Policies shall include a 
provision requiring written notice by the insurer or insurers to the City in accordance with 
policy provisions prior to cancellation, reduction, or material change in coverage.  If insurance 
coverage is canceled, reduced or materially changed, Franchisee shall, prior to the effective 
date of such cancellation, reduction or material change, obtain the coverage required under 
this section, and provide the City with documentation of such coverage.  Franchisee shall be 
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responsible, to the extent not caused by the City’s negligence or intentional misconduct, for the 
costs of any damage, liability, or injury, which are not otherwise covered by insurance or 
because of a failure to comply with this section.   
 
(d)  Insurance Required.  During the term of this contract, Franchisee shall maintain in force, at 
its own expense, the following insurance:  
 
(1)  Workers’ compensation insurance for all subject workers; and 
 
(2)  General liability insurance with a combined single limit, or the equivalent, of not less than 
$1,000,000 for each person, and $3,000,000, for each occurrence of bodily injury and 
$3,000,000 for property damage, which coverages shall include contractual liability coverage 
for the indemnity provided under this contract, and naming the City, its officials, officers, 
employees and agents as additional insureds with respect to Franchisee’s activities pursuant to 
this Franchise.   
 
The  insurance  policy  limits  required  in  section  8  may  be  satisfied  by  Provider  through  a 
combination of the underlying insurance policy and umbrella (excess) liability policy(ies) so long 
as said umbrella policies are, at a minimum, “follow  form” and provide  insurance equal to or 
greater than coverage afforded by the underlying liability policy(ies). 
 
Section 9:  Transfers and Change in Control.   
(a) Transfer.   This Franchise shall not be sold, leased, assigned or otherwise transferred, nor 
shall any of the rights or privileges herein granted or authorized be leased, assigned, 
mortgaged, sold or transferred, either in whole or in part, nor shall title hereto, either legal or 
equitable, or any right, interest or property herein, pass to or vest in any person, except the 
Franchisee, either by act of the Franchisee or by operation of law, without the consent of the 
City, expressed in writing, such consent not to be unreasonably withheld.  If the Franchisee 
wishes to transfer this Franchise, the Franchisee shall give City written notice of the proposed 
transfer, and shall request consent of the transfer by the City. 
 
(b) Any transfer of ownership affected without the prior written consent of the City shall render 
this Franchise subject to revocation. The City shall have 60 days to act upon any request for 
approval of a transfer.  If the City fails to render a final decision on the request within said 60 
days, the request shall be deemed granted unless the Franchisee and the City agree to an 
extension of time.   
 
(c) The Franchisee, upon any transfer, shall within 60 days thereafter file with the City a 
certified statement evidencing the transfer and an acknowledgment of the transferee that it 
agrees to be bound by the terms and conditions contained in this Franchise. 
 
(d)  The requirements of this section shall not be deemed to prohibit the use of the Franchisee's 
property as collateral for security in financing the construction or acquisition of all or part of a 
Telecommunications System of the Franchisee or any affiliate of the Franchisee.  However, the 
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Telecommunications System franchised hereunder, including portions thereof used as 
collateral, shall at all times continue to be subject to the provisions of this Franchise.   
 
(e) The requirements of this section shall not be deemed to prohibit sale of tangible assets of 
the Franchisee in the ordinary conduct of the Franchisee's business without the consent of the 
City.  The requirements of this section shall not be deemed to prohibit, without the consent of 
the City, a transfer to a transferee whose primary business is Telecommunications System 
operation and having a majority of its beneficial ownership held by the Franchisee, a parent of 
the Franchisee, or an affiliate, a majority of whose beneficial ownership is held by a parent of 
the Franchisee. 
 
Section 10:  Indemnification.  Franchisee shall indemnify and hold the City harmless for any 
losses, claims, damages, awards, penalties or injuries incurred by any third party, including 
reasonable attorney’s fees, which arise from any alleged breach of representations and 
warranties made under this Agreement, provided that the Franchisee is promptly notified of 
any such claims.  The Franchisee shall have the sole right to defend such claims at its own 
expense.  The City shall provide, at the Franchisee’s expense, such assistance in investigating 
and defending such claims as the Franchisee may reasonably request.  
 
Such indemnification shall not extend to independent claims of City negligence for City acts 
outside the scope of this contractual agreement. 
 
This indemnity shall survive the termination of this Agreement.  
 
Section 11:  Compensation. 
(a)  Franchise Fee.  In consideration of permission to use the streets and Rights‐of‐Way of the 
City for the construction, operation, and maintenance of a Telecommunications system within 
the Franchise area the Franchise shall pay to City during the term of this Franchise an amount 
equal to seven percent (7%) of the Franchisee’s Gross Revenues (“Franchise Fee”).  Any net 
uncollectibles, bad debts or other accrued amounts deducted from Gross Revenues shall be 
included in Gross Receipts at such time as they are actually collected.  Revenue from point to 
point or multi‐point services is based on the pro‐rata share of the revenue from those services. 

 
(b)  Modification Resulting from Action by Law.  Upon thirty days notice and in the event any 
law or valid rule or regulation applicable to this Franchise limits the Franchise Fee below the 
amount provided herein, or as subsequently modified, the Franchisee agrees to and shall pay 
the maximum permissible amount and, if such law or valid rule or regulation is later repealed or 
amended to allow a higher permissible amount, then Franchisee shall pay the higher amount 
commencing from the date of such repeal or amendment, up to the maximum allowable by 
law. 
 
(c) Payment of Franchise Fees.  Payments due under this provision shall be computed and paid 
quarterly for the preceding quarter, as of March 31, June 30, September 30, and December 31, 
each quarterly payment due and payable no later than 45 days after such dates.  Not later than 
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the date of each payment, the Franchisee shall file with the City a written statement, in a form 
satisfactory to the City and signed under penalty of perjury by an officer of the Franchisee, 
identifying in detail the amount of gross revenue received by the Franchisee, the computation 
basis and method, for the quarter for which payment is made.   

 
(d) The Franchise Fee includes all compensation for the use of the City’s Rights‐of‐Way.  
Franchisee may offset against the Franchise Fee the amount of any fee or charge paid to the 
City in connection with the Grantee’s use of the Rights‐of‐Way when the fee or charge is not 
imposed under a generally applicable ordinance or resolution.  The Franchise Fee shall not be 
deemed to be in lieu of or a waiver of any ad valorem property tax which the City may now or 
hereafter be entitled to, or to participate in, or to levy upon the property of Franchisee.  
 
(e) Late  franchise  fee  payments will  be  subject  to  late  fees  calculated  on  the  basis  of  nine 
percent  (9%)  per  annum  of  the  amount  past  due.   No  acceptance  of  any  payment  shall  be 
construed  as  accord  that  the  amount  paid  is  in  fact  the  correct  amount,  nor  shall  such 
acceptance of payment be construed as a release of any claim the City may have for further or 
additional  sums  payable  under  the  provisions  of  this  Franchise.    All  amounts  paid  shall  be 
subject to audit and recomputation by the City. 
 
Section 12: Extension of City Limits.  Upon the annexation of any territory to the City, the rights 
granted herein shall extend to the annexed territory to the extent the City has such authority.  
All Facilities owned, maintained, or operated by Grantee located within any public Rights‐of‐
Ways of the annexed territory shall be subject to all of the terms of this Ordinance. 
 
Section 13:  Right to Inspect Records.   In order to manage the Franchisee’s use of Rights‐of‐
Way pursuant to this Franchise, and to determine and verify the amount of compensation due 
to the City under this Franchise, the Franchisee shall provide, upon request, the following 
information in such form as may be reasonably required by the City:  maps of the Franchisee’s 
Telecommunications System; the amount collected by the Franchisee  from users of 
Telecommunications Service provided by Franchisee via its Telecommunications network; the 
character and extent of the Telecommunications Service rendered therefore to them; and any 
other related financial information required for the exercise of any other lawful right of 
Franchisee under this Franchise.  The City agrees that such information is confidential and that 
the City will use such information only for the purpose of managing its Rights‐of‐Way, 
determining compliance with the terms of this Franchise, and verifying the adequacy of 
Franchisee’s Fee payments.  The City further agrees to protect such information from disclosure 
to third parties to the maximum extent allowed by Oregon law.  
 
Section 14:  Right to Perform Franchise Fee Audit or Review; Default.   In addition to all rights 
granted under Section 13, the City shall have the right to have performed, a formal audit or a 
professional review of the Franchisee's books and records by an independent private auditor, 
for the sole purpose of determining the Gross Receipts of the Franchisee generated through the 
provision of Telecommunications Services under this Franchise and the accuracy of amounts 
paid as Franchise Fees to the City by the Franchisee; provided, however, that any audit or 
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review must be commenced not later than 3 years after the date on which Franchise Fees for 
any period being audited or reviewed were due. The cost of any such audit or review shall be 
borne by the City.   The City agrees to protect from disclosure to third parties, to the maximum 
extent allowed by State law, any information obtained as a result of its rights pursuant to this 
Section, or any compilation or other derivative works created using information obtained 
pursuant to the exercise of its rights hereunder. 
 
Section 15:  Right to Inspect Construction.  The City or its representatives shall have the right 
to inspect all construction or installation work performed pursuant to this Franchise and to 
make such tests as it shall find necessary to ensure compliance with the terms of this Franchise 
and other pertinent provisions of law relating to management of the City’s Rights‐of‐Way. 
 
Section 16:  Venue.   
 (b)  Venue for any proceeding brought to enforce any term or condition of this Franchise shall 
be the local Circuit Court for the City; provided, however, that should any proceeding be 
brought in a federal forum, such proceeding shall be brought in the U.S. District Court of 
Oregon in Portland, Oregon, with the parties stipulating to trial in Portland, Oregon. 
 

 
Section 17:  Limitation of Liability.  The City and the Franchisee agree that neither shall be 
liable to the other for any indirect, special, or consequential damages, or any lost profits, arising 
out of any provision or requirement contained herein, or, in the event this Franchise, or any 
part hereof, is determined or declared to be invalid.   
 
Section 18:  Compliance with Applicable Laws.  Franchisee shall comply with all applicable 
federal, state, and local laws, ordinances, and regulations, whether now in existence or 
hereinafter enacted.  Nothing contained in this Franchise shall be construed as authorizing the 
Franchisee, its officers, employees or agents, to violate any federal, state or local law, whether 
now in existence or hereinafter enacted, including, by way of illustration but not of limitation, 
any provision of Oregon anti‐trust law, ORS 646.750‐646.836, or the Oregon Unlawful Trade 
Practices Act, ORS 646.650‐646.652.  Nothing contained in this section shall be construed as 
requiring Franchisee to comply with any federal, state or local law that is repealed or otherwise 
rendered unenforceable subsequent to the adoption of this Franchise. 
 
Section 19:  Notice.  Any notice provided for under this Franchise shall be sufficient if in writing 
and (1) delivered personally to the other party or deposited in the U.S. Mail, postage prepaid, 
certified mail, return receipt requested; (2) sent overnight by commercial air courier; or (3) sent 
by facsimile transmission, provided receipt of such facsimile is confirmed, in writing, on the first 
business day following the date of transmission.  Notice shall be sent to the following address, 
or such other address as each party may specify in writing: 
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Greg Ellis 
City Administrator 
PO Box 930 
CANBY, OR 97013 
Phone: 503‐266‐4021 
Facsimile: 503‐266‐7961 
 

tw telecom of oregon llc Attn: VP‐Regulatory
10475 Park Meadows Drive Littleton, CO 
80124   
Phone:  (303)  566‐1280 
Facsimile:  (720) 225‐5616 
 
With a copy to: 
tw telecom of oregon llc 
Attn: Sr. VP & Deputy General Counsel   
10475 Park Meadows Drive 
Littleton, CO 80124 
Phone:  (303)  566‐1279 
Facsimile:  (303) 803‐9636 
 

  
Notice shall be deemed effective upon the earliest date of actual delivery; three business days 
after deposit in the U.S. mail as provided herein; one business day after shipment by 
commercial air courier; or the same day as transmitted by facsimile, provided transmission of 
such facsimile is confirmed in writing as provided herein. 
 
Section 20:  Captions.  The captions to sections of this Franchise are intended solely to facilitate 
reading and reference of the sections and provisions contained herein, and shall not affect the 
meaning or interpretation of any section or provision of this Franchise. 
 
Section 21: Severability.  If any part of this Franchise becomes or is held to be invalid for any 
reason, the determination will affect only the invalid portion of this Franchise.  In all other 
respects this Franchise will stand and remain in full force and effect as if the invalid provision 
had not been part of this Franchise. 
 
Section 22:  Waiver.   
(a)  The City is vested with the power and authority to reasonably regulate, and manage, its 
Rights‐of‐Way in a competitively neutral and non‐discriminatory manner, and in the public 
interest.  Franchisee shall not be relieved of its obligations to comply with any provision of this 
Franchise by reason of the failure of the City to enforce prompt compliance, nor does the City 
waive or limit any of its rights under this Franchise by reason of such failure or neglect.   
 
(b)  No provision of this Franchise will be deemed waived unless such waiver is in writing and 
signed by the party waiving its rights.  However, if Franchisee gives written notice of a failure or 
inability to cure or comply with a provision of this Franchise, and the City fails to object within a 
reasonable time after receipt of such notice, such provision shall be deemed waived. 
 
Section 23:  Emergency.  The City Council of CANBY finds the health, safety and welfare of the 
City requires this Ordinance to have immediate effect.  Therefore, the City Council hereby 
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declares the existence of an emergency and this ordinance shall be in full force and effect from 
the time of its passage and approval. 
 
SUBMITTED to the Canby City Council and read the first time at a regular meeting therefore 
on Wednesday, May 15, 2013; ordered posted as required by the Canby City Charter and 
scheduled for second reading on Wednesday, June 5, 2013, after the hour of 7:30 pm at the 
Council Meeting Chambers located at 155 NW 2nd Avenue, Canby, Oregon. 
       
             
      ______________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder   
 
 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 5th day of June 2013, by the following vote: 
 
  YEAS________________  NAYS_______________  
 
  

_____________________________________ 
Brian Hodson 
Mayor 

Attest: 
 
 
_____________________________ 
Kimberly Scheafer, MMC 
City Recorder 

 

 
 

Approved as to form 
 
 
_____________________________________ 
Joseph A. Lindsay 
City Attorney 

 
Accepted ______________(date)  
 tw telecom of oregon llc 

By: tw telecom holdings inc., 
Its sole member 
 
 
By ________________________ 
  Printed Name:               Title: 
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MEMORANDUM 
 
 
DATE: May 29, 2013  
TO:    CANBY CITY COUNCIL 
FROM:   JOSEPH LINDSAY, CITY ATTORNEY 
RE: ORDINANCE NO. 1382:  AN ORDINANCE AUTHORIZING THE CITY OF CANBY TO 

ENTER INTO A CONTRACT WITH HEARD FARMS FOR WASTEWATER SLUDGE 
REMOVAL; AND DECLARING AN EMERGENCY 

 
 
Issue:   Whether or not to contract with Heard Farms for sludge removal services for the City. 
 
Summary:   The City is currently charged by Kahut at a rate of $71.60 per wet ton of sludge hauled.  Under 

this new Heard Farms proposal, the prices charged per wet ton hauled are $53, and the not-to-
exceed price on the total amount of services caps at $149,000 as a precaution under public 
contracting law (so as to only have to operate at the formal quote procedure in securing this 
contractor).  Wastewater treatment folks think this change could save the City somewhere in the 
neighborhood of $40,000 per year.  Further, certain contingencies have been reduced to writing 
and included in this contract to account for some possible issues regarding current litigation 
involving the sludge dryer. 

 
Attachments: Exhibit A Personal Services Agreement with Heard Farms. 
 
Recommendation: 
     Authorize this contract. 
 
Motion:  “I move to approve Ordinance No. 1382: AN ORDINANCE AUTHORIZING THE CITY OF 

CANBY TO ENTER INTO A CONTRACT WITH HEARD FARMS FOR WASTEWATER 
SLUDGE REMOVAL; AND DECLARING AN EMERGENCY to come up for second reading 
on June 19, 2013.” 

 

City of Canby
                            City Attorney 
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ORDINANCE NO. 1382 

AN ORDINANCE AUTHORIZING THE CITY OF CANBY TO ENTER INTO A 
CONTRACT WITH HEARD FARMS FOR WASTEWATER SLUDGE REMOVAL; 
AND DECLARING AN EMERGENCY. 

WHEREAS, the City of Canby requires the hauling of tonnage of wet sludge as part of 
its wastewater treatment; and 

WHEREAS, the City of Canby desires to secure a cost effective contract for this integral 
service;  

THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 

 Section 1.  The City Administrator is hereby authorized on behalf of the City to enter into 
a Personal Services Agreement with Heard Farms to haul wet sludge for the City.  A copy of the 
Personal Services Agreement is attached hereto as Exhibit “A.” 

 Section 2.  Inasmuch as it is in the best interest of the citizens of Canby, Oregon, to 
dispose of sludge and wastewater, in order to provide both essential and general services to the 
public, an emergency is hereby declared to exist and this ordinance shall take effect immediately 
upon its enactment. 

 SUBMITTED to the Canby City Council and read the first time at a regular meeting 
therefore on Wednesday, June 5, 2013, and ordered posted in three (3) public and conspicuous 
places in the City of Canby as specified in the Canby City Charter and scheduled for second 
reading before the City Council for final reading and action at a regular meeting thereof on 
Wednesday, June 19, 2013, commencing at the hour of 7:30 pm at the Council Meeting 
Chambers located at 155 N.W. 2nd Avenue, Canby, Oregon. 

 
 
      ________________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder 

  

City Council PacketPage 109 of 118



Ordinance  1382  Page 2 of 2 
 

 

 PASSED on second and final reading by the Canby City Council at a regular meeting 
thereof on the 19th day of June 2013, by the following vote: 
 
  YEAS________________  NAYS________________ 
 
 
 
      ______________________________________ 
                 Brian Hodson 
 Mayor 
 
 
ATTEST: 
 
 
 
 
____________________________________ 
Kimberly Scheafer, MMC 
City Recorder  
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PERSONAL SERVICES AGREEMENT 

 
 

THIS AGREEMENT is between the CITY OF CANBY (City) and Heard Farms 
(Contractor). 

 
A. City requires services which Contractor is capable of providing, under terms and 

conditions hereinafter described. 
 

B. Contractor is able and prepared to provide such services as City requires, under 
those terms and conditions set forth. 

 
The Parties Agree a Follows: 

 
1. Scope of Services.  Contractor’s services under this Agreement are set forth in 

Exhibit “A”, attached hereto. 
 

2. Contractor Identification.  Contractor shall furnish to City its employer 
identification number as designated by the Internal Revenue Service, or 
Contractor’s Social Security Number, as City deems applicable.  Contractor 
understands it is required to obtain a City of Canby Business License for 
conducting business in the City.  Contractor agrees to obtain a Canby 
Business License prior to commencing work under this contract. 

 
3. Compensation: 

 
A. City agrees to pay Contractor according to the proposed rate schedule 

submitted with the Contractor’s proposal.  See Exhibit “A” attached 
hereto.  Contractor agrees that $149,000 is the not to exceed price of this 
contract, without prior written approval from the City. 

 
B. City agrees to pay Contractor within 30 days after receipt of Contractor’s 

itemized statement reporting completed work.  Amounts disputed by the 
City may be withheld pending settlement. 

 
C. City certifies that sufficient funds are available and authorized for 

expenditure to finance costs of the Agreement. 
 

4. Contractor is Independent Contractor. 
 

A. Contractor’s services shall be provided under the general supervision of 
the City Administrator. Contractor shall be an independent contractor for 
all purposes and shall be entitled to no compensation other than the 
compensation provided for under Paragraph #3 of this Agreement. 

 
B. Contractor certifies that it is either a carrier-insured employer or a self-
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insured employer as provided in Chapter 656 of the Oregon Revised 
Statutes. 

 
C. Contractor hereby represents that no employee of the City, or any 

partnership or corporation in which a City Employee has an interest, will 
or has received any remuneration of any description from Contractor, 
either directly or indirectly, in connection with the letting or performance 
of this contract, except as specifically declared in writing. 

 
5. Subcontractors and Assignment.  Contractor shall neither subcontract any of 

the work, nor assign any rights acquired hereunder, without obtaining prior 
written approval from City.  City, by this Agreement, incurs no liability to 
third persons for payment of any compensation provided herein to 
Contractor.  Any subcontract between Contractor and subcontractor shall 
require the subcontractor to comply with all terms and conditions this 
agreement as well as applicable OSHA regulations and requirements. 

 
6. Work is Property of City.  All work performed by Contractor under this 

Agreement shall be the property of the City.  City agrees that the Contractor may 
use its work in other assignments if all City of Canby data and references are 
removed. 

 
7. Term.   

 
A. This Agreement may be terminated by: 

 
1. Mutual written consent of the parties. 

 
2. Either party, upon thirty (30) days written notice to the other, 

delivered by certified mail or in person. 
 

3. City, effective upon deliver of written notice to Contractor by 
certified mail, or in person, under any of the following: 

 
a. If Contractor fails to provide services called for by this 

Agreement within the time specified or any extension 
thereof. 

b. If Contractor fails to abide by the terms of this Agreement. 
c. If services are no longer required. 

 
8. Professional Standards.  Contractor shall be responsible to the level of 

competency presently maintained by others practicing the same type of work in 
City’s community, for the professional and technical soundness, accuracy and 
adequacy of all work and materials furnished under this authorization. 

 
9. Insurance.  Insurance shall be maintained by the Contractor with the following 

limits: 
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 A.  For General Liability Insurance, Contractor shall provide a Certificate of 

Insurance naming the City of Canby as an additional insured showing policy 
limits of not less than $1,000,000 Combined Single Limit for Bodily 
Injury/Property Damage on an occurrence basis. 

  
 B.  For Automobile Insurance, Contractor shall provide a Certificate of Insurance 

naming the City of Canby as an additional insured showing policy limits of not 
less than $1,000,000 Combined Single Limit for Bodily Injury/Property Damage 
on an occurrence basis for any vehicle used for City business or use otherwise 
related to this contract. 

  
 C.  For Professional Liability—errors and omissions—a $1,000,000 Combined 

Single Limit for Bodily Injury/Property Damage limit.  (Required for 
Architects, Appraisers, Attorneys, Consultants, Engineers, Planners, 
Programmers, etc.).  For purposes of professional liability, Contractor shall 
provide proof of a Certificate of Insurance naming the City of Canby as a 
Certificate Holder. 

  
 D.  For Worker’s Compensation, Contractor shall provide a Certificate of 

Insurance naming the City of Canby as a Certificate Holder showing Worker’s 
Compensation Insurance with statutory limits of coverage. 

  
 Procuring of such required insurance at the above-stated levels shall not be 

construed to limit the Contractor’s liability hereunder.  Notwithstanding said 
insurance, Contractor shall be obligated for the total amount of any damage, 
injury, loss, or related costs caused by or related to Contractor’s negligence or 
neglect connected with this Agreement. 

 
10. Legal Expense.  In the event legal action is brought by City or Contractor against 

the other to enforce any of the obligations hereunder or arising out of any dispute 
concerning the terms and conditions hereby created, the losing party shall pay the 
prevailing party such reasonable amounts for attorneys fees, costs, and expenses 
as may be set by the court both at trial and all appeals there from.  

 
11.  Modifications.  Any modification of the provisions of this Agreement   

  shall be in writing and signed by the parties.  
 

12.  Notices.  Any notice, bills, invoices, reports, or other documents required by this Agreement 
shall be sent by the parties by United States mail, postage paid, or personally delivered to the 
address below. All notices shall be in writing and shall be effective when delivered.  If mailed, 
notices shall be deemed effective forty-eight (48) hours after mailing unless sooner received.  

 
13. Entire Agreement. This Agreement contains the entire understanding of the parties regarding the 

subject matter of this Agreement and supersedes all prior and contemporaneous negotiations and 
agreements, whether written or oral, between the parties with respect to the subject matter of this 
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Agreement. 
 
14. Savings Clause.  Should any provision of this Agreement be found to be in conflict with any federal 

or Oregon state law, or final controlling decision of any Court of competent jurisdiction, or ruling or 
decision of any controlling administrative agency, all other provisions of this Agreement shall 
remain in full force and effect. 

 
 

CITY:     Greg Ellis, City Administrator 
     City of Canby 

PO Box 930 
182 N. Holly Street 
Canby, OR 97013 

 
CONTRACTOR:   Richard Heard 
     Heard Farms, Inc. 
     578 Rogers Road 
     Roseburg, OR  97471 

 
 Please submit invoices to:  Attn:  Accounts Payable 
      City of Canby 
      PO Box 930 
      Canby, OR  97013 
      potterl@ci.canby.or.us  
 
 
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly appointed 
officers. 

 
CONTRACTOR:     CITY OF CANBY 
 
 
By:       By:       

Date:       Date: 
Subcontractors will be used _______No (If Yes, please complete List of Subcontractors attached to 

 this Agreement) 
 
 
 
Approved as to Form: 
 
 
_______________________ 
Joseph Lindsay 
City Attorney 
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LIST OF SUBCONTRACTORS 
 
As per Section 5 of the Personal Services Agreement, the following businesses will be subcontractors.  
Subcontractors are required to have a City of Canby Business License prior to commencing work under this 
contract. 
 
Name of Business    Address   Phone _______        CCB#_____ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
_______________________________________________________________________________________ 
 
 
The City hereby approves the above listed subcontractors. 
 
          
___________________________    _____________________ 
City of Canby      Date 
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EXHIBIT “A” 

Memorandum of Agreed Terms for Personal Services Agreement between City 

of Canby, Oregon (City) and Heard Farms, Inc. for Sludge (Bio‐solid) Pickup and 

Disposal 

In addition to the terms agreed upon in the signed Personal Services Agreement, the City of Canby, 

Oregon (City) and Heard Farms, Inc. agree to the following: 

1. Heard Farms will pick up and dispose of sludge (bio‐solids) from the City of Canby 

Wastewater Treatment Plant located at 1480 NE Territorial Road in Canby, Oregon, at a 

price of $53.00 per ton. 

2. The above‐stated price of $53.00 per ton will remain fixed for a two‐year period 

commencing at the execution of the Personal Services Agreement. 

3. Heard Farms agrees to supply three (3) trailers for the City to pre‐load the bio‐solids for 

pick‐up every Thursday (unless otherwise agreed upon mutually by the parties due to 

special circumstances).   

4. Sludge (Bio‐solids) are not required to meet the Class B standard in order for Heard 

Farms to haul them off and dispose of them.  The sludge (bio‐solids) need to be in the 

range of 5 to 9 on the pH scale.  Any testing of the sludge (bio‐solids) for disposal 

purposes will be the responsibility of Heard Farms and will be done at the Heard Farms 

facility.  The City is not responsible for this testing at all. 

5. Containers and/or trailers will be hauled off by Heard Farms within24 hours of the load 

being ready. 

6. The City continues to reserve the right to utilize their current contracted franchise 

agreement with Canby Disposal (Kahut) for its option of 150 tons per year of free 

disposal of sludge (bio‐solids). 

7. The City does not guarantee a specific amount of sludge (bio‐solids) each month, but 

parties assume that amounts should be fairly consistent from month to month. 

8. The City continues to reserve the right to haul off or have hauled off any excess sludge 

that Heard Farms cannot pick up and dispose of in a timely manner (by the end of each 

work week).  The goal is to not have any sludge (bio‐solid) storage over the weekends. 

9. Both parties understand that this deal is also contingent upon pending litigation 

involving a sludge dryer.  Heard Farms understands and accepts that the City may have 

to accommodate a period of testing of the sludge dryer, which could entail as much as 

six weeks of sludge being unavailable to Heard Farms.  Further, this agreement is 

contingent upon the City being able move the existing hopper out of the way—which is 

likewise associated with and controlled by the pending litigation.  
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Management Team Meeting Minutes 
May 14, 2013 

2:00 PM 
City Hall Conference Room 

 
In attendance:  Greg Ellis, Amanda Zeiber, Renate Mengelberg, Bryan Brown, Kim Scheafer, Jorge Tro, 
Penny Hummel, Julie Wehling, Darvin Tramel, Eric Laitinen, Joe Lindsay, and Haley Fish. 
 
Kim Scheafer 

  Attended CIS Spring Supervisor training last Thursday with Haley Fish 
 

Greg Ellis 
 Stephanie Boyce resigned from the City Budget Committee 
 In negotiations with CUB regarding property 
 Met with Chamber President 

 
Haley Fish 

 Reviewed Agendas for upcoming Budget Committee meetings 
 
Darvin Tramel 

 Working on collections reports 
 Attending ACWA Conference Wednesday - Friday 

 
Eric Laitinen 

 Gator Grinder had over 300 participants 
 Thanked all the City Departments that helped with the Gator Grinder 

 
Bryan Brown 

 Library is on the PC Agenda for tonight 
 Working on site plan review for  Johnson Controls 

 
Renate Mengelberg 

 Received new aerials for the City of Canby  
 May be getting a GIS Intern 
 Industrial Forum is at Johnson Controls this Wednesday 
 Flower baskets are up 

 
Penny Hummel 

 Gave an update on trip to Washington, DC 
 Ford Foundation decision should be made this week 

 
Julie Wehling 

 The company that manufactures the mini-van they were going to purchase went out of business 
 Working on negotiating lease for new office 

 
Joe Lindsay 

 Clackamas County is fine with the possibility of implementing a privilege tax for utilities 
operating within the public right-of-way 

 
Minutes taken by Kim Scheafer 
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ORIG. CC / URA 
MTG. DATE ITEM STATUS ASSIGNED TO 

TARGET DATE FOR 
CC OR URA MTG. 

July 11, 2012 Retail Business Recruitment Update Begun Jamie Stickel TBD
Dog Park Construction Contract Engineering underway Matilda Deas June 2013
New Tree Ordinance Underway Matilda Deas/Sol Jacobsen June 2013

July 11, 2012 Main Street Annual Report Not started Jamie Stickel June 12, 2013
Stormwater Master Plan Adoption Consultant is working on plan Darvin Tramel June 2013
Buildable Land Needs Study Analysis underway Matilda Deas August 2013
NE Canby Master Plan 1st meeting in March Matilda Deas December 2013

N Redwood Master Plan Not started (Need Funding) Matilda Deas June 2014

DATE ITEM STATUS ASSIGNED TO TARGET DATE

Maintain Police Accreditation - Police On-Going  
Melody Thompson & Lt. 
Jorge Tro Next Assessment 2014

Selling Property Partitioned Next to Maple Street Park 
(former location of Marshall House)

Waiting for better econmic times 
to sell property

Participate as member of NW Regional Computer 
Forensic Laboratory - Police Underway Bret J. Smith TBD

Develop Dept Website - Police Underway
Melody Thompson & Lt. 

Jorge Tro June 2013

Formalize Volunteer Program - Police Underway
Melody Thompson & Lt. 

Jorge Tro April 2014

CITY COUNCIL / URA MEETING FOLLOW-UP ITEMS

OTHER STAFF ITEMS

5/29/2013
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