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AGENDA 
 

CANBY CITY COUNCIL MEETING 
December 6, 2017 

7:30 PM 
Council Chambers 

222 NE 2nd Avenue, 1st Floor 
 

Mayor Brian Hodson 
Council President Tim Dale               Councilor Greg Parker 
Councilor Tracie Heidt                           Councilor Tyler Smith 
Councilor Traci Hensley                                        Councilor Sarah Spoon 

 
CITY COUNCIL MEETING – 7:30 PM 

 
1. CALL TO ORDER – 6:30 PM – Willow Creek Conference Room – The Council will  
 immediately go into Executive Session with the Regular Session following at 7:30 PM in 
 the Council Chambers. 

 
2. EXECUTIVE SESSION: ORS 192.660(2)(e) Real Property 

 
3. OPENING CEREMONIES 

A. Invocation 
B. Pledge of Allegiance   
C. Kiwanis Canby Community Food & Toy Drive Proclamation   Pg. 1 
 

4. COMMUNICATIONS 
 

5. CITIZEN INPUT & COMMUNITY ANNOUNCEMENTS 
(This is an opportunity for audience members to address the City Council on items not on the agenda.  
Each person will be given 3 minutes to speak.  You are first required to fill out a testimony/comment card 
prior to speaking and hand it to the City Recorder.  These forms are available by the sign-in podium.   Staff 
and the City Council will make every effort to respond to questions raised during citizens input before 
tonight’s meeting ends or as quickly as possible thereafter. For Agenda items, please fill out a 
testimony/comment card and give to the City Recorder noting which item you wish to speak on.) 

 
6. MAYOR’S BUSINESS        

 
7. COUNCILOR COMMENTS & LIAISON REPORTS 
 
8. CONSENT AGENDA 

(This section allows the City Council to consider routine items that require no discussion and can be 
approved in one comprehensive motion.  An item may be discussed if it is pulled from the consent agenda 
to New Business.) 
A. Approval of Minutes of the November 15, 2017 City Council Regular Meeting  
B. Reappointment to Planning Commission      Pg. 2 
C. New Outlet Liquor License Application for Gwynn’s Coffeehouse, LLC Pg. 3   
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9. PUBLIC HEARINGS 
A. APP 17-01, Appeal of Planning Commission’s Recommendation By Applicant for 

ZC 17-02/CUP 17-05/ SUB 17-04 S Ivy Park Rezone, Conditional Use Permit and 
Subdivision at 533, 553 and 583 S Ivy Street     Pg. 5 

B. Declaring Real Property Located at 292 N Holly Street Not Needed for Public Use 
           Pg. 317 
 

10. RESOLUTIONS & ORDINANCES 
A. Res. 1277, Declaring the Former City Library Building Located at 292 N Holly Street, 

Not Needed for Public Use       Pg. 318 
B. Res. 1278, Adopting Reasonable Measures for Public Records Requests; and 

Repealing Resolution 1060       Pg. 327 
C. Ord. 1468, Authorizing Contract with Mark 43 Incorporated to Provide a Records 

Management and Analytics System and Related Public Safety Technology Services 
for the City; and Declaring an Emergency (2nd Reading)   Pg. 333 

 
11. NEW BUSINESS 

A. Cancellation of December 20, 2017 City Council Meeting 
 

12. CITY ADMINISTRATOR’S BUSINESS & STAFF REPORTS 
 

13. CITIZEN INPUT 
 

14. ACTION REVIEW 
 
15. EXECUTIVE SESSION:  ORS 192.660(2)(h) Litigation 
 
16. ADJOURN 
 
*The meeting location is accessible to persons with disabilities.  A request for an interpreter for the hearing 
impaired or for other accommodations for persons with disabilities should be made at least 48 hours before the 
meeting to Kim Scheafer at 503.266.0733.  A copy of this Agenda can be found on the City’s web page at 
www.canbyoregon.gov.   City Council and Planning Commission Meetings are broadcast live and can be viewed 
on CTV Channel 5.  For a schedule of the playback times, please call 503.263.6287. 
 

http://www.ci.canby.or.us/
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Canby  communitymembers  have

and

WH,  donations  for  food  baskets  can  be left  at various  locations  around

Canby.

NOW  I,BrianHodson,  '  as

do  hereby  proclaim  December  10  through  Decemkr  16  as:

KIWANIS  CANBY  COMMtJNITY  FOOD  &  TOY  DRIVE  WEEK

and  urge  all  people  of  the  City  of  Canbyto  observe  this  time  by  '  toy  and

food  dnve,

holiday  season

G-iven  unto  my  hand  this  6'  day  of  December  2017.

Brian  Hodson

Mayor
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1 

 Chief of Police 
Bret J. Smith 

Canby Police Department 

Memo 
To:  Mayor Brian Hodson & Members of City Council 
From:  Bret J. Smith, Chief of Police 
CC:  Kim Scheafer, General Administration 
Date:  November 20, 2017 
Re:  Liquor License Application / New Outlet / Gwynn’s Coffee 

House 

I have reviewed the attached liquor license application completed by the 
applicants/owners, Mr. Mallory Gwynn and Mrs. Sheri Gwynn, for the 
business, “Gwynn’s Coffee House”, located at 190 NW 2nd Avenue, Canby, 
Oregon, 97013.   
 
On November 20, 2017, I spoke with Mr. Gwynn and we discussed the 
expectations and responsibilities involving the sale of alcoholic beverages. 
Mr. Gwynn said he and his wife are aware of the Oregon liquor laws and the 
consequences for failure to comply with the rules as set forth by Oregon 
State law.  He further said everyone working at the business will take the 
OLCC training so all will have the same knowledge and understanding in 
regards to the expectations and responsibilities associated with the Oregon 
liquor laws.         
 
It is my recommendation the Canby City Council approve this application to 
the Oregon Liquor Control Commission (OLCC). 
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OREGON  LIQUOR  y. gNTROL  COMMISSION  "

LIQUOR  LICENSE  APPLICATION

Application  is beinq  made  for:

L-lCEpE  TYPES

rOn-Premises  Sales  ($402.60/yr)
Commercial  Establishment

g  Other  Public  Location

[J  Private  Club

gwith  Fuel Pumps

:l  Brewery  Public  House  ($252.60)

[J  Winery  ($250/yr)

ACTIONS

Additional  Privilege

: Other

90-DAY  AUTHORITY

[]  Check  here  if you are applying  for  a change  of  ownership  at a business
that  has a current  liquor  license,  or if you are applying  for  an Off-Premises

Sales  license  and are requesting  a 90-Day  Temporary  Authority

APPLYING  AS:

Limited W: Corporation ffiommitepdanLyiability OlndividualsPartnership

CITY  AND  COUNTY  USE  ONLY

Date application  received:  Il -l'l'Q0[  '2

The  City  Council  or  County  Commission:

(name  of  city  or  county)

recommends  that  this  license  be:

ntle: Sn !30Y

Application Roecl'd"by': s(E*N

90-day  authority:  Q Yes  []  No

1. Entity or Individuals applying for the license: [See SECTION 1 of the Guidel

(number, street, rural route) (city) (county) (state)
Ci 70  13

(ZIP code)

(state)

(fax)

(ZIP  code)

9. Will  you  have  a manager?  pYes  [  No  Name:

I understand  that  if  my  answers  are  not  true  and  complete,  the  OLCC  may  deny  my  license  application.
Appli  s) ,Signatu  s) and  Date:

bjf  /

/5

'  /  RECE!%!ED
1-800-452-OLCC(6522) * www.oregon.gov/olcc (rev.08/201'

(XT 0 9 7-017
City Council Packet 4 of 369



 

 

 

M  E M O R A N D U M 

DATE: November 21, 2017 

TO:  Mayor and City Council  

FROM:  Bryan Brown, Canby Planning Director 

RE: Appeal (File No. APP 17-01) of Planning Commission Recommendation by Applicant 

for (ZC 17-02/CUP 17-05/SUB 17-04) –S Ivy Park Rezone, Conditional Use Permit 

and Subdivision at 533,553, & 583 S Ivy Street 

 

Background: At their October 9, 2017 meeting the Planning Commission, after holding a public hearing, 
voted 6 - 0 to deny the above referenced applications and thus forwarded a recommendation to the City 
Council to deny the rezoning of 533, 553 & 583 S Ivy Street from R-1 (Low Density Residential) to the C-R 
(Residential Commercial) zone district.  Subsequently, the applicant-Allen Manual - appealed the 
accompanied Conditional Use Permit application to allow construction of two single-family common wall 
dwelling structures and the 12 lot Subdivision application for which the Planning Commission decision 
was final. 

Planning Commission Recommended motion to the Council: 
“I move to deny zone change File No. ZC 17-02 from Low Density Residential (R-1) to Residential-
Commercial (C-R) and to deny a 12-Lot Subdivision and a Conditional Use Permit to allow the 
construction of two single-family common wall dwelling structures (File Nos. SUB 17-04/CUP 17-05) 
affecting 1.31 acres located at 533, 553 & 583 S Ivy Street”. 

Appeal & Council Action: The rezone of the property may stand on its own merits without the two 
accompanying development applications.  Approval of all three applications are necessary to accomplish 
the proposed development project which are now before the City Council for a final decision based on 
Appeal (File No. APP 17-01). 

The applicant (appellant) is required to provide a statement or narrative that explains the specific issues 
as to why they are appealing or aggrieved.  The applicant’s statement of appeal is attached to this 
memorandum and includes six specific appeal issues to support the applicant’s premise that the 
Planning Commission incorrectly denied the three applications. 

The Land Development & Planning Ordinance provides (Section 16.89.050 (I) (3) “The City Council shall 
overturn the decision of the Planning Commission only when one or more of the following findings are 
made: 

a.  That the Commission did not correctly interpret the requirements of this title, the 
Comprehensive Plan, or other requirements of law, 
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b. That the Commission did not observe the precepts of good planning as interpreted by the 
Council; or 

c. That the Commission did not adequately consider all of the information which was pertinent to 
the case. 

 

The Council’s action on an appeal shall be governed by the same general regulations, standards, and 
criteria as apply to the Commission in the original consideration of the application.  To this end, staff has 
attached the original staff report to the Planning Commission, the applicant’s submittal and supporting 
narrative and drawings, and the written input received to date in the application review process. The 
written findings of the Planning Commission are attached as well as the minutes of the Planning 
Commission meeting of October 9, 2017 at which the applications were denied. 

The standards and review criteria for the original three applications are spelled out in the attached staff 
report.  The staff recommended conditions of approval provided in the original staff report to the 
Planning Commission should be included if the City Council entertains a motion to approve the 
application’s. 

Possible Alternative Council Motion: 

“I move to approve zone change File No. ZC 17-02 from Low Density Residential (R-1) to Residential-
Commercial (C-R) and to approve (or deny either one or both) a 12-lot Subdivision and a Conditional Use 
Permit to allow the construction of two single-family common wall dwelling structures (File Nos. SUB 17-
04/CUP 17-05) affecting 1.31 acres located at 533, 553 & 583 S Ivy Street”. 

Attachments: 

 Applicant’s (File No. APP 17-01) Statement or Reasons for Appeal 

 Planning Commission Staff Report 

 Applicant submittal: narrative and drawings 

 All written input received, including input received the day of PC Mtg. and since the PC Hearing 
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127767-0001/137546029.1

BEFORE THE CITY COUNCIL

OF THE CITY OF CANBY, OREGON

In the Matter of an Appeal of a Decision 
by the Planning Commission to 
Recommend Denial of a Zone Change 
from Low-Density Residential (R-1) to 
Residential-Commercial (C-R) (File No. 
ZC 17-02) and to Deny a 12-Lot 
Subdivision and a Conditional Use 
Permit to Allow the Construction of Two 
Single-Family Common Wall Dwelling 
Structures (File Nos. CUP 17-05/SUB 17-
04), All Affecting 1.31 Acres of Real 
Property Located at 533, 553, and 583 
South Ivy Street.

NARRATIVE IN SUPPORT OF THE REQUEST 
FILED BY ALLEN MANUEL

I. Introduction.

Allen Manuel (“Appellant”) submits this appeal (“Appeal”) to the City of Canby
(“City”) requesting that the City Council overturn the Planning Commission’s October 23, 
2017, recommendation to deny Appellant’s application for a zone change from Low-
Density Residential (R-1) to Residential-Commercial (C-R) (“Zone Change”) and the 
Planning Commission’s related denial of Appellant’s applications for a 12-lot subdivision 
(“Subdivision”) and a conditional use permit to allow the construction of two single-
family common wall dwelling structures (“CUP”) on 1.31 acres of real property located 
at 533, 553, and 583 South Ivy Street (“Property”).1  In this narrative, the Zone Change, 
the Subdivision, and the CUP shall be referenced as the “Applications.”  For the reasons 
explained below, the City Council should grant the Appeal and approve the Applications.

                                             

1 Pursuant to CMC 16.89.060.F.1, the Planning Commission made a recommendation to 
the City Council on the Zone Change, and this recommendation is automatically 
forwarded to the City Council for final action.  Accordingly, Appellant is not required to 
address the Zone Change in this Appeal.  However, in an abundance of caution, and 
given that the Applications and the issues they raise are interrelated, Appellant has 
chosen to address the Zone Change in this Appeal.

City Council Packet 7 of 369



-2-

127767-0001/137546029.1

II. Description of Property.

Appellant is the owner of the Property, which is approximately 1.31 acres in size 
and is located at the northwest corner of South Ivy Street and SW 6th Avenue.  The 
Property is identified as State ID #41E04AB Tax Lots 6300, 7100, and 7200 and is 
addressed as 533, 553, and 583 South Ivy Street.  The Property is zoned as R-1 (Low 
Density Residential), which is inconsistent with the Property’s Comprehensive Plan Map 
designation, which is RC (Residential Commercial).  Surrounding properties are also 
mapped as R-1 and RC, respectively.  There are three existing single-family residences 
on the Property.  Surrounding uses are primarily single-family dwellings, with some 
home occupations.

III. Summary of Proposed Development.

Appellant requests approval to redevelop the Property consistent with its existing 
Comprehensive Plan Map designation.  Appellant’s proposal is to remove one of the 
existing houses and to subdivide the Property into 12 lots (two for existing houses and 
10 for new houses).  Four of the new units would be located in two single-family 
residences with common wall construction, i.e., townhouses.  The new lots would range 
in size from approximately 3000 square feet (for the townhouses) to approximately 
8000 square feet.  Appellant’s plan would reduce conflicts on South Ivy Street because it 
would remove four accesses between the Property and South Ivy Street and relocate 
the access to SW 6th Avenue at a single private entrance to the Property.  The proposed 
development is compatible with surrounding residential uses and consistent with 
applicable development standards.  The City’s transportation engineer determined that 
the proposed development is consistent with the City’s Transportation System Plan.  
City Planning staff recommended approval of the Applications, with conditions.   

IV. Appeal Requirements.

CMC 16.89.050 establishes the requirements to appeal a Planning Commission 
decision to the City Council.  As explained below, the Appeal meets these requirements.  
Further, the Appeal demonstrates that the Planning Commission erred when it denied 
the Applications.

16.89.050 Type III Decision 

* * * *

I.  Appeal.  The Planning Commission’s decision on a Type III decision or Type II appeal 
may be appealed to the City Council as follows:
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1.  The following have legal standing to appeal:

a. The applicant;

b. Any person who was mailed notice of the decision;

c. Any other person who participated in the proceeding by testifying or submitting 
written comments; and

d. The City Council, on its own motion.

RESPONSE: Appellant is both the applicant and a person who was mailed notice of the 
Planning Commission’s decision.  Therefore, Appellant has legal standing to appeal.

2. Procedure.

a. A Notice of Appeal shall be filed in writing, on forms provided for the purpose by 
the Planning Director, within 10 days of the date the Notice of Decision was mailed.

RESPONSE: Appellant completed and filed the City’s “Appeal of Planning Commission 
Decision – Process Type III” form with the City on October 23, 2017, which is one day 
before the date the City mailed the Notice of Decision.  The appeal satisfies this 
requirement.

b. The Notice of Appeal shall be accompanied by all required information and fees.

RESPONSE: Appellant’s Notice of Appeal includes a check to the City in the amount of 
$1,920, and this appeal statement. Therefore, it is accompanied by all required 
information and fees.

c. The appeal shall be limited to the specific issues raised during the comment period 
and public hearing process unless the hearings body allows additional evidence or 
testimony concerning any other relevant issue.  The hearings body may allow 
additional evidence if it determines that such evidence is necessary to resolve the 
case.  The purpose of this requirement is to limit the scope of appeals by encouraging 
persons to be involved in the public hearing.  Only in extraordinary circumstances 
should new issues be considered by the hearings body on an appeal.
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RESPONSE: Appellant is aggrieved because it is the applicant requesting approval of the 
Applications, which the Planning Commission incorrectly denied.  The Planning 
Commission erred for the following reasons:

Appeal Issue 1: The Planning Commission erred when it denied the zone change on the 
basis of Special Area of Concern “Area C.”

The Planning Commission did not correctly interpret the requirements of the 
Comprehensive Plan for the following reasons:

(1) Special Area of Concern C implements Comprehensive Plan Policy 6, and the plain 
language of this policy requires the City to utilize the requirements of Special Area of 
Concern C “in conjunction with the requirements of the Land Development and Planning 
Ordinance, in guiding the use and development” of Area C.  There is no indication that 
the Planning Commission considered the Special Area of Concern C requirements “in 
conjunction with” the CMC Title 16 requirements.

(2) The Zone Change satisfies applicable CMC Title 16 requirements, including  “parking 
and access requirements,” which are the primary regulatory focus for Special Area of 
Concern C.

Appeal Issue 2: The Planning Commission erred when it concluded that the 
Subdivision and CUP proposed “excessive” density as a combination of inappropriate 
assumptions in the Applications and allowing the private road to be included in the lot 
area calculations.

The Planning Commission did not correctly interpret the requirements of the CMC, did 
not observe the precepts of good planning, and did not adequately consider all of the 
information that was pertinent to the case on this issue.  The Applications do not 
propose “excessive” density; rather, they propose density consistent with the C-R zoning 
designation.  The assumptions in the Applications are reasonable and consistent with 
the CMC.  Nothing precludes including the private easement within the lot area 
calculations.

Appeal Issue 3: The Planning Commission erred when it concluded that Applicant had 
not adequately demonstrated that increased traffic onto SW 6th Avenue would not be 
detrimental to the area.

The Planning Commission’s finding is erroneous for the following reasons:
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(1) The Planning Commission did not correctly interpret the requirements of the CMC 
because none of the City’s approval criteria require an applicant to demonstrate that 
traffic from a development “would not be detrimental to the area.”

(2) The Planning Commission did not adequately consider all of the information that was 
pertinent to the case.  For example:

 City staff determined that the trips associated with the proposed development 
(approximately nine per day per townhouse) would be insignificant to the total 
capacity of SW 6th Avenue and would not overburden traffic in the area;

 The City’s transportation engineer testified that the Applications were consistent 
with the City’s Transportation System Plan; and

 The proposed access to the Subdivision will be located in the least impactful 
location possible (on SW 6th Avenue) and will remove four access points on South 
Ivy Street.

Appeal Issue 4: The Planning Commission erred when it concluded that the proposed 
development had inadequate parking.  The Planning Commission also erred in 
concluding that the “likely parking problem” would result in too great of a risk for 
safety and emergency access to homes.

The Planning Commission did not correctly interpret the requirements of the CMC and 
did not adequately consider all of the information that was pertinent to the case on this 
issue.  For example:

(1) There is no evidentiary basis to conclude that the development will have inadequate 
parking because it will exceed minimum parking standards.

(2) There is no evidentiary basis to conclude that there would be an unreasonable risk 
for safety and emergency access to homes when the Property provides adequate access 
for emergency vehicles and, as stated above, parking is adequate and will not interfere 
with such access.

Appeal Issue 5: The Planning Commission erred when it concluded that approval of 
the CUP was inappropriate because it contributed extra density, which increased the 
resulting functional parking problem and could result in risk for emergency access for
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the residents, and because it allowed uses that were not deemed as compatible as the 
outright permitted uses within the C-R zone.

The Planning Commission’s finding is erroneous for the following three reasons:  

(1) There is no “functional parking problem” associated with this development because 
it will exceed minimum on-site parking standards.

(2) There is no evidence to support the conclusion that the proposed Subdivision would 
create any concerns for emergency access because it will adequately allow for 
emergency access.

(3) The question of whether uses permitted by right in the C-R zone are more 
compatible than the proposed townhouses is not a valid consideration under the City’s 
approval criteria in CMC 16.50.010 and therefore cannot be a basis to deny the CUP.

Appeal Issue 6: The Planning Commission erred when it concluded that the CUP and 
Subdivision were inappropriate and harmful to the quality of life within the 
surrounding neighborhood and did not contain enough functional and necessary 
elements to assure a “good plan” that is a proper fit for the area as reflected in the 
additional findings.

The Planning Commission’s finding is not based upon any applicable approval criteria 
and is not supported by evidence in the record.  Therefore, the Planning Commission did 
not correctly interpret the requirements of the CMC.  

All of these issues were before the Planning Commission during the comment period 
and public hearing and are reflected in the Planning Commission’s decision.  Therefore, 
they are properly preserved for appeal.

Because the Planning Commission erred with each of its findings for denial, the City 
Council should overturn the Planning Commission’s decision.

Applicant reserves the right to submit additional argument (and evidence if permitted) 
and raise additional issues before the City Council.

3. The City Council shall overturn the decision of the Planning Commission only when 
one or more of the following findings is made:
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a. That the Commission did not correctly interpret the requirements of this title, the 
Comprehensive Plan, or other requirements of law;

b. That the Commission did not observe the precepts of good planning as interpreted 
by the Council; or

c. That the Commission did not adequately consider all of the information which was 
pertinent to the case.

RESPONSE: For the reasons explained in the appeal issues above, the City Council should 
find that the Planning Commission did not correctly interpret the requirements of the 
Comprehensive Plan, the CMC, and state law; the Planning Commission did not observe 
the precepts of good planning as interpreted by the City Council; and the Planning 
Commission did not adequately consider all of the information that was pertinent to the 
case.  Therefore, the City Council should overturn the Planning Commission’s decision to 
deny the Applications.

4. The Council’s action on an appeal shall be governed by the same general 
regulations, standards, and criteria as apply to the Commission in the original 
consideration of the application.

RESPONSE: Appellant acknowledges that the Applications are subject to the same 
general regulations, standards, and criteria before the City Council as applied to the 
Applications before the Planning Commission.

J.  Any decision of the Planning Commission may be appealed to the City Council 
unless otherwise specified in this Title.  Such appeals will be processed using the Type 
III procedures unless otherwise specified in this Title.

RESPONSE: CMC Title 16.89 does not restrict an appeal of the Planning Commission’s 
decision to deny the Applications.  Therefore, the decision is appealable to the City 
Council.  Appellant acknowledges that the City’s Type III procedures apply to the City 
Council’s consideration of the appeal.

K.  The decision of the City Council regarding a Type IV decision, appeal of a Planning 
Commission decision, or any other process contained within this title, is the final 
decision of the City.

City Council Packet 13 of 369



-8-

127767-0001/137546029.1

RESPONSE: In this matter, the City Council would decide the appeal of a Planning 
Commission decision.  As a result, it would be the final decision of the City concerning 
the Applications.

V. Conclusion.

For the reasons set forth in this narrative and on the basis of evidence in the 
record, the City Council should find that the Planning Commission erred and should 
approve the Applications.
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CITY OF CANBY - STAFF REPORT       
ZC 17-02/SUB 17-04/CUP 17-05 - MANUEL        PAGE 1 OF 19 

 
 
 
 
 

STAFF REPORT 
FILE #:  ZC 17-02/SUB 17-04/CUP 17-05 

Prepared for the October 9, 2017 Planning Commission Meeting 
 

LOCATION: 533, 553, 583 S. Ivy Street 
ZONING:  R-1 Low Density Residential 
Tax Lots:  41E04AB06300, 07100, 07200 
 

 
 

PROPERTY SIZE: 0.21 Acres, 0.35 Acres, 0.75 Acres (1.31 Acres Total) 
 COMPREHENSIVE PLAN LAND USE MAP DESIGNATION: RC – RESIDENTIAL COMMERCIAL 

CURRENT ZONING:  R-1 Low Density Residential 
PROPOSED ZONING:  CR – RESIDENTIAL COMMERCIAL 
OWNER:  ALLEN MANUAL LIVING TRUST 
APPLICANT:  Allen Manual 
APPLICATION TYPE: Amendment to Zoning Map (Zone Change) (Type IV)/Subdivision (Type 
III)/Conditional Use (Type III) 
CITY FILE NUMBER: ZC 17-02/SUB 17-04/CUP 17-05 
 

I. PROJECT OVERVIEW & EXISTING CONDITIONS 
The subject properties are located at the northwest corner of S. Ivy Street and SW 6th Avenue 
and extend north along the west side of S. Ivy Street approximately 225 feet and along the 
north side of SW 6th Avenue approximately 150 feet. The property owner requests to change 
the zone designation from R-1, Low Density Residential to C-R, Residential Commercial. The 
Comprehensive Plan designation is currently RC-Residential Commercial which is consistent 

City of Canby 
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with the requested zone change to C-R Zone. Subsequently, a Comprehensive Plan 
Amendment is not required for this application. The requested zone district may be found to 
be in accordance with the Land Use Map component of the Comprehensive Plan.  If the City 
Council approves the Zone Change Application, the property owner included with the file a 
Subdivision Application to subdivide three existing parcels of 0.21 acres, 0.35 acres, and 0.75 
acres each into a 12 lot subdivision along with a Conditional Use Application to allow 
placement of townhouses on four of those resulting lots as required in the C-R Zone. Although 
the properties are designated Residential Commercial on the Comprehensive Plan Land Use 
Map, the R-1, Low Density Residential Zone includes and surrounds the parcels. The nearest C-
R zoning is located approximately 150 feet north of the subject properties and approximately 
530 feet to the south. The existing City of Canby Comprehensive Plan has envisioned the 
ultimate urbanization of this area and the intended land use of these 3-tax lots as appropriate 
for the requested R-C, Residential Commercial zone district.  

 
 II. Attachments 

A. Application forms 
B. Application narratives 
C. DKS  Memo – August 10, 2017 
D. Pre-application meeting minutes 
E. Neighborhood meeting notice, notes, and attendance sheet 
F. Warranty Deeds 
G. Locations of Improvements Map 
H. Record of Survey 
I. Proposed Access Map 6th Avenue – See Revised Access Radius 9.27.17 
J. Proposed Access Map S Ivy Street 
K. S. Ivy Utilities Plan 
L. Lot Size Averages – See Revised Lot Sizes 9.28.17 
M. Assessor Map 
N. Site Plan 
O. Driveway Maintenance Agreement 
P. Agency Comments 
Q. Citizen Comments 

 
III. APPLICABLE CRITERIA & FINDINGS 

 
Applicable criteria used in evaluating this application are listed in the following sections of the 
City of Canby Comprehensive Plan Goals and Policies and Canby’s Land Development and 
Planning Ordinance: 
 
City of Canby Comprehensive Plan Goals, Policies and Implementation Measures 

 Land Use Element- Applicable Goal, Policies, Findings & Implementation Measures 
o Policy No. 1 & Finding No. 1 & 2 
o Policy No. 2 & Finding No. 3 
o Policy No. 5 & Residential Commercial Description & Finding No. 6 
o Policy No. 6 & Implementation Measures (Area of Special Concern “C”) 
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Canby Land Development and Planning Ordinance 

 16.08 General Provisions  

 16.10 Off-street Parking and Loading & Access  

 16.24 C-R Residential/Commercial Zone  

 16.43 Outdoor Lighting Standards 

 16.46 Access Limitations on Project Density 

 16.50 Conditional Uses 

 16.54 Amendments to Zoning Map  

 16.62 Subdivisions-Applications 

 16.64 Subdivisions-Design Standards 

 16.86 Street Alignments  

 16.88 General Standards & Procedures 

 16.89 Application and Review Procedures  

 16.120 Parks, Open Space, and Recreation Land General Provisions  
 
ZONE CHANGE: 

 
C h a p t e r  1 6 . 5 4  A m e n d m e n t s  t o  t h e  Z o n i n g  M a p  A n a l y s i s  

 

 16.54.010 & 0.20 & 0.30  Amendments to the Zoning Map 
  

16.54.010 – Authorization to initiate amendments:  
16.54.020 – Application and Fee:  
16.54.030 – Public Hearing on Amendment: 
 
Findings:  The property owner has authorized initiation of the proposed map amendment by 
signing an application form.  This criterion has been met. 
The map amendment application and associated fee were received from the applicant. This 
criterion has been met. 
Public Hearing criterion will be met when the Planning Commission holds a public hearing and 
makes a recommendation to the City Council and when the City Council conducts its own 
hearing and issues a decision. 

 

 16.54.040 Standards and criteria 

 In judging whether or not the zoning map should be amended or changed, the Planning 

Commission and City Council shall consider: 

 A.  The Comprehensive Plan of the city, giving special attention to Policy 6 of the land use 

element and implementation measures therefore, and the plans and policies of the county, state 

and local districts in order to preserve functions and local aspects of land conservation and 

development; 

 
Findings: The Land Use Element “Background” section of the Comprehensive Plan is relevant to 
this land use request.  The Land Use Element Goal:  To guide the development and uses of land 
so that they are orderly, efficient, aesthetically pleasing, and suitably related to one another.  
The provisions within the land use element of the Comprehensive Plan – including 
considerations related to the Areas of Special Concern (Area “C”) for which this request is a 
part, are not intended to be interpreted without an understanding and balance with 
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considering the contents and intent of the related and competing goals of all the other 
elements of the Plan.  It must be remembered that the Comprehensive Plan as a whole was to 
provide a guide to accommodate growth of nearly 3 times the population when initially 
adopted in 1981 with a 20-year planning horizon.  However, increasing land use efficiency does 
not mean the aesthetic qualities of life in Canby need to be sacrificed in the process.  Increased 
efficiency is somewhat like the concept of “highest and best use” depending on one’s 
perspective.  The things to evaluate and guide appropriate development that helps to preserve 
quality of life factors include:  the separation of incompatible uses or activities, the provision of 
adequate space for each type of land use which is expected to develop and maximizing the use 
of existing public facilities without over-burdening their capacity, and an evaluation of whether 
there are any constraints that should alter the proposal – such as environmental, flood hazard, 
steep slopes, traffic or street capacity issues.  Staff must rely on an evaluation of actual 
ordinance standards and evaluation criteria to guide us in determining how far we can go 
toward assuring how well the quality of life measures indicated above are being respected and 
preserved.  While certain aspects of the proposed subdivision might be improved in terms of 
compatibility, we are hard pressed without corresponding ordinance standards to impose our 
vision for the area over the applicant’s if the proposal is shown to comply with development 
standards. 
 
The developer is proposing a reasonable approach to “the highest and best use” of this area 
that conforms with the intended future of the area as indicated on the adopted Land Use Plan 
Map.  In fact, light commercial or mixed commercial and residential uses, or just residential 
uses as allowed by the R 1.5 zone and in accordance with the R 1.5 development standards are 
allowed by the proposed C-R zoning district.  The applicant has chosen generally a detached 
single-family home environment which is most similar to the surrounding existing uses. 
Evidence indicates that adequate utility infrastructure is in place to serve the increased density 
and intensity of land use proposed.  Written public testimony has raised issues about the 
location of the point of access on SE 6th Avenue with particular concern raised due to this being 
a school bus route that causes difficulty in the stacking of vehicles on SE 6th Avenue as they 
attempt to turn onto busy S Ivy Street.  Although this is an acknowledged concern, City 
ordinance requires that the point of access be located on the lower classification street and it 
has been located in the most favorable manner to reduce traffic conflicts the furthest away 
from the intersection with S Ivy Street as possible.  Reducing points of conflict on the busy S Ivy 
Street arterial was a prime objective in review of the proposed subdivision request with 
recognition the greatest conflict originally proposed was a new private road accessing S Ivy 
Street in the vicinity of Township Road.  Although the new access location is not without issues 
they pale compared to those safety issues that would result if allowed directly onto the busy 
arterial roadway in proximity with the SE Township Road and S Ivy Street intersection.  Access 
must be provided to properties, and the choice of SE 6th Avenue complies with ordinance 
standard to utilize the lowest classification street for access when a choice exists.  The access 
solution has removed four driveway locations from S Ivy Street and concentrated those trips at 
the SE 6th Avenue and S Ivy Street intersection.  In in depth analysis of the traffic operations at 
this intersection was not perform in consideration that the increase in traffic generation 
amounts to 9 additional homes and a recognition that the TSP accounted for additional future 
trips from possible rezoning of this property when identifying problem traffic locations and 
future street improvement investment.  No environmental hazards constraints have been 
identified.  The detached single-family primary design, with 2 common wall townhomes is not 
all that out of character with the neighboring properties but is at a significant increased 
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density.  All but the attached single-family homes match the intended future use of the area as 
called for by the Comprehensive Plan land use map.  The attached homes can certainly be 
approved through the Conditional Use Permit if the design is considered satisfactory.  The 
market typical drives when an area is ready to transition to a new use.  These relevant policies 
of the Comprehensive Plan can be determined to be met by this proposal. 
 
The Comprehensive Plan in general envisioned that community wide new development would 
result in: the number of dwelling units per acre rising from past developments at 
approximately 30 percent higher from 3.64 to 4.7 units per acre; a greater diversity within 
subdivisions through “lot size averaging” some smaller less expensive lots and some more 
expensive larger lots; new developments would begin to include duplex and common-wall 
units; PUD would be used in nearly half of all subdivisions containing over 5 acres; and 
condominiums, or unit ownership will increase in new higher density developments with more 
amenities included as inducements to buyers.  The subject development will be increasing the 
residential density at this location within the guidelines envisioned for the C-R zone designated 
on the Land Use Plan Map.  This exceeds the increased density envision for the community as a 
whole by the Plan but the land use plan map designated certain areas -such as the subject 
property- where higher density was considered to be more appropriate than others. It is best 
when an area designated to transition to a new zone district do so in a logical manner 
extending from areas of similar zoning when possible.  In this instance the nearest C-R zoning is 
150’ to the north.  The lack of adjacency can cause some increased boundary of dissimilar uses 
until redevelopment follows for those areas having the same future use designation on the 
Plan map. This can be perceived to reduce quality of life factors as the transition proceeds 
within the area.  At its extreme, this is sometimes called spot zoning, however, this request 
could also be viewed as starting the transition to the intended future use in a logical point on 
the south edge of the designated future C-R area north and westward in a logical fashion.  This 
finding could be found to be in compliance or not depending on one’s perspective of the 
proposed density and where it is being proposed within the envisioned transition overall area. 
 
The Comprehensive Plan text narrative explains that the area designated for residential-
commercial (R-C) on the Land Use Map is presently almost entirely in residential use, although 
some home occupation businesses exist. The intended mixed-use nature of this category 
precludes intense commercial development.  The applicant’s submitted residential subdivision 
indicates that he intends similar residential use of the property over light commercial or a 
mixed use scenario which is also allowed by the C-R zone requested. 
 
The “Buildable Lands: : section of the Land Use Element – Finding No 1 (F) Implementation 
Measure states:  “Continue to utilize the Planned Unit Development overlay zone to assure 
that areas of special concern are properly addressed and not merely lumped together with 
development of adjacent properties.”  “Finding No 2 states: “It is recognized that the City has 
an obligation to maximize the efficiency of land use patterns within the urban area and to 
allow agricultural areas to remain in productivity for as long as possible before they are 
converted to urban uses.  The best way to implement each of these objectives is to increase 
the density and intensity of land uses within the urban area.  Through appropriate design, the 
utilization of land can be maximized without adverse impacts on neighborhood appearance or 
the overall quality of life in Canby.  The PUD is usually reserved for use with larger subdivision 
developments or for those which could benefit from clustering density in order to work around 
and environmental constraint or where there is a desire or reason to provide meaningful 
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common open space.  This particular area lacks any constraints and there is no particular 
resource to protect.  There is however more discretion involved in the approval of a PUD than a 
typical subdivision, where it is considered as more of a site plan with lots.  More attention can 
be directed toward amenities in some instances through the PUD approach to development 
and it often works well when private streets are proposed and the need for shared parking 
arises.  A PUD also provides greater flexibility in the application of setbacks and lot size 
through the use of the alternative lot layout option.  There is no directive for a developer to 
choose a PUD if he can otherwise comply with standard subdivision requirements. 
 
Policy No 2 states:  Canby shall encourage a general increase in the intensity and density of 
permitted development as a means of minimizing urban sprawl.”  The Plan states that:  
“Implementation of the Comprehensive Plan will necessitate some actions which will be 
opposed by individuals or groups having an adverse impact on certain neighborhood areas in 
order to recognize the best interests of the overall community at times.  No individual property 
is more important than the overall community when determining appropriate development.” 
Finding No 3 indicates that “the land use element must be used in coordination with the other 
sections of the Plan – Transportation and Public Facilities and Services Elements – to assure 
that development is not allowed to occur before the necessary services and facilities are 
available to accommodate the new growth.”  This includes consideration of: water, sewer, 
storm drainage, electric service; police and fire and emergency services; schools, recreation 
facilities, access provision (both internal and off-site improvements, if necessary); and other 
transportation related factors.  Determining whether or not a public service would be 
overburdened by a proposed development often becomes essentially a value judgement but 
we must look for cut-off points for defining when adequate public service is provided.  Defined 
criterion is particularly important with subdivision applications which are subject to the 
application of clear and objective standards as a Limited Land Use decision by State Statute.  As 
previously mentioned, there is no evidence that public services will be overburdened by this 
proposed development although traffic queuing on SE 6th Avenue at the intersection with S Ivy 
Street will see an increase.  However, this intersection is not listed as one of concern at this 
time in the TSP.  Improvements with the funded STIP project to provide sidewalks and drainage 
improvements on S Ivy Street adjacent and both north and south of this property along with a 
signal light installation at the Township Road and S Ivy Intersection will improve the safety for 
both pedestrian and vehicular traffic in this vicinity when completed in early 2019.  
Conformance with this criterion can be considered to be met by the rezone and proposed 
subdivision. 
 
Policy No. 5 states:  “Canby shall utilize the land use map as the basis of zoning and other 
planning or public facility decisions”.  As an implementation measure, the Plan directs to 
rezone properties, as necessary, to conform to the Land Use Map. The use category indicated 
for the subject property on the Plan Map is Residential/Commercial.  Its description is 
distinguished by a mixture of light commercial and residential activities connecting two areas 
of heavier commercial usage, this category is intended to provide a unique opportunity for 
mixed uses while maintaining a special focus on the access and traffic problems of S. Ivy Street.  
City C-R zoning conforms to the category with R-1 an allowable less intensive, interim zoning. 
 
The subject property is identified as being in Area “C” of an “Area of Special Concern” that is 
stated in Policy 6 of the Comprehensive Plan.  Area “C” is delineated as an elongated 
configured area that extends south along S. Ivy Street on the east and west side to SW 6th 
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Avenue and only on the east side of S. Ivy south to approximately 70 feet north of SW 8th 
Avenue. This area conforms to the R-C zone designated area on the Comprehensive Plan Map. 
The Area of Special Concern designation appears to have been given because of the somewhat 
unique C-R mixed use future envisioned for the area and concern in particular to assure strict 
adherence to parking and access requirements are maintained.  Portions of the northern area 
just south of 3rd Avenue have been rezoned R-2 and will be allowed to remain R-2.  C-R zoning 
has already begun to be used and approved in the Area “C”.  It indicates that the existing 
homes could be converted to mix residential/commercial use.  We know that the majority of 
the Area “C” lots are developed with single-family dwellings in an area that allows increased 
density – including other various housing types on lots and light commercial uses.  The area is 
planned for mixed residential/commercial use. The applicant’s propose subdivision is within 
the long-range intent of the designated Area of Special Concern “C”.  Additionally, the 
proposed zone for the property is consistent with the zone designation on the Comprehensive 
Plan Map. The applicant is proposing single-family homes and two common-wall townhouses 
that accommodates four single-family units that are intended to be owner occupied.   
Finding No. 6 states that:  All of the various Areas of Special Concern have characteristics which 
necessitate unique treatment rather than conventional development to minimum standards 
set by zoning.  Some of the areas may currently lack full services necessary to support the 
density which is planned to occur.  In “Area C” the primary concern was to manage access well 
due to the increasing level of traffic on S Ivy Street and to maintain strict adherence to parking 
standards in the area.  The Plan narrative mentions that in areas lacking full services it could be 
proper to leave the present Low Density Residential zoning intact as a “holding pattern” until a 
thorough “redevelopment “of the area is undertaken.  Other “Area” locations up-zoning is 
appropriate as soon as any increased development is undertaken.  Staff does not see any 
evidence why up-zoning would not be appropriate immediately for Area “C” based on the 
evidence that adequate infrastructure is in place.  Area “C” is not indicated within the Plan 
directly as being suitable as a “holding pattern” area. 
 
Comprehensive Plan Provision Summary.  After a review of the Comprehensive Plan and the 
applicant’s zoning narrative, staff concludes that the request satisfactorily meets provisions in 
Policy 6 and the applicable goals and policies listed in the Comprehensive Plan.  We note an 
argument could be made for use of the PUD process in conjunction with a subdivision 
development in this Area of Special Concern in order to obtain development as good as or 
potentially better than that provided through conventional means. 
 

 B.  Whether all required public facilities and services exist or will be provided concurrent with 

development to adequately meet the needs of any use or development which would be permitted 

by the new zoning designation.  (Ord. 749 section 1(B), 1984; Ord.740 section 10.3.85(D), 1984) 
 

Findings: Problems or issues in the extension of utility services have not been raised by City 
service providers that would prevent providing adequate services to this development. A 
subdivision application is submitted along with proposed utility service plan that has been 
deemed suitable to serve the subdivision.  There is no evidence that development of the 
property cannot meet standards for adequate public facilities.  Fire and emergency service 
needs have been adequately addressed, most recently with submittal of a revised preliminary 
plat that meets the necessary radius on the private access road that will satisfy both Canby 
Disposal and the fire departments emergency service needs.  The fire Marshall indicated that 
trash day can be somewhat of a problem on narrow private roads but they do realize it is 

City Council Packet 22 of 369



CITY OF CANBY - STAFF REPORT       
ZC 17-02/SUB 17-04/CUP 17-05 - MANUEL        PAGE 8 OF 19 

limited to one day a week.  Enforcement of no parking is also a concern on private roads as the 
City will not take responsibility for enforcement violations on private streets. 
 

C h a p t e r  1 6 . 0 8  G e n e r a l  P r o v i s i o n s  

 
16.08.070. Illegally created lots 
In no case shall a lot which has been created in violation of state statute or city ordinance be 
considered as a lot of record for development purposes, until such violation has been legally 
remedied.  (Ord. 740 section 10.3.05(G), 1984) 
 
Findings:  Based on available information, it appears that the subject properties were created 
by deed and survey prior to 1976 before land use regulations required a review for land 
divisions. The property is considered legally created for land use purposes.  
 
16.08.150. Traffic Impact Study (TIS)  
A. Determination based on information provided by the applicant about the proposed 

development, the city will determine when a TIS is required and will consider the following 
when making that determination. 
1.  Changes in land use designation, zoning designation, or development standard. 
2.  Changes in use or intensity of use. 
3. Projected increase in trip generation. 
4. Potential impacts to residential areas and local streets. 
5. Potential impacts to priority pedestrian and bicycle routes, including, but not limited to 

school routes and multimodal street improvements identified in the TSP. 
6. Potential impacts to intersection level of service (LOS). 

 
Findings: The Transportation Planning Rule within State Statute (OAR 660-12-0060-9) requires 
that there be a record of traffic generation findings which are consistent with the City’s 
Transportation System Plan with any Zoning Map Amendment.  A traffic generation 
component was added based on the proposed subdivision application to document the 
additional approximate 100 daily trips that would be added by this subdivision.  A full traffic 
analysis that would include documentation of current traffic counts and nearby intersection 
analysis was not considered necessary due to the scope of the development project and based 
on access already being located in the least impactful location for serving this property.  A 
queuing analysis would be useful to better inform how much delay is caused by school buses 
on SE 6th Avenue.  Current information lead staff to determine that off-site mitigation 
measures would not likely be triggered by this size of development. A traffic TPR memorandum 
from DKS Engineering concluded that the proposed zone and the uses that could be allowed 
were accounted for within the adopted TSP. 
 
C h a p t e r  1 6 . 2 4  C - R  R e s i d e n t i a l / C o m m e r c i a l  Z o n e  

 
The subject property shall be designated as the C-R zone as indicated in the Comprehensive Plan.  
 
Findings:  After receiving zone change approval, the property shall meet all development 
criteria and standards of the C-R zone including the criteria listed in Section 16.24.030 that 
refers to Section 16.18.030 (R 1.5 zone) for development standards. 
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C h a p t e r  1 6 . 8 9 . 0 6 0  P r o c e s s  C o m p l i a n c e  

 

16.89.060 Type IV Decision 

For certain applications, including the proposed rezoning, the City Council makes a final decision 

after a recommendation by the Planning Commission. These application types are referred to as 

Type IV decisions. 

 A. Pre-application conference. A pre-application conference may be required by the Planning 

Director for Type IV applications. 

 

 B. Neighborhood meetings. The applicant may be required to present their development 

proposal at a neighborhood meeting (see Section 16.89.070). Table 16.89.020 sets the 

minimum guidelines for neighborhood review but the Planning Director may require 

other applications to go through neighborhood review as well. 

 

 C. Application requirements. Type IV applications shall be made on forms provided by the 

Planning Director. The application shall be accompanied by all required information and 

fees. 

 

 D. Public notice and hearings. The public notice and hearings process for the Planning 

Commission’s review of Type IV applications shall follow that for Type III applications, as 

provided in subsections 16.89.050.D and 16.89.050.E. 

 

 E. Decision process. 

 

 1. Approval or denial of a Type IV decision shall be based on the standards and criteria 

located in the code. 

 

 2. The hearings body shall issue a final written order containing findings and conclusions 

recommending that the City Council approve, approve with conditions, or deny the 

application. 

 

 3. The written decision shall explain the relevant criteria and standards, state the facts 

relied upon in rendering the decision, and justify the decision according to the criteria, 

standards, and facts. 

 

 4. In cases involving attorneys, the prevailing attorney shall prepare the findings, 

conclusions, and final order. Staff shall review and, if necessary, revise, these materials 

prior to submittal to the hearings body. 

 

 F. City Council proceedings: 

 

 1. Upon receipt of the record of the Planning Commission proceedings, and the 

recommendation of the Commission, the City Council shall conduct a review of that 

record and shall vote to approve, approve with conditions, or deny the recommendation 

of the Planning Commission. 
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 2. The City Council may question those individuals who were a party to the public hearing 

conducted by the Planning Commission if the Commission’s record appears to be lacking 

sufficient information to allow for a decision by the Council. The Council shall hear 

arguments based solely on the record of the Commission. 

 

 3. The City Council may choose to conduct public hearings on Comprehensive Plan 

amendments, amendments to the text of this title, zone map amendments, and 

annexations. If the Council elects to conduct such hearings, it may do so in joint session 

with the Planning Commission or after receiving the written record of the Commission. 

(Ord. 1080, 2001) 
 
Findings: Amendments to the Zoning Map, or “Zone Changes”, are processed as a Type IV 
“quasi-judicial” process which is considered through a public hearing by the Planning 
Commission that forwards a recommendation to the City Council.  The City Council also holds 
a public hearing and issues a final decision. The decision for a Map Amendment is 
documented by the Council through approval of an Ordinance. The notice requirements are 
the same as for Type III applications. 
 
Notice of this application and the Planning Commission and Council Hearing dates were 
made to surrounding property owners on August 25, 2017, at least 20-days prior to the 
hearing.  Prior notification and neighborhood meetings were completed by the applicant.  
The site was posted with a Public Hearing Notice sign by September 29, 2016.  A notice 
meeting ordinance requirements of the public hearings was published in the Canby Herald by 
September 25, 2017. A pre-application meeting was required for this application and held on 
April 11, 2017. These findings indicate that all processing requirements have been satisfied 
with this application to date. 
 
A g e n c y / P u b l i c  T e s t i m o n y  R e c e i v e d  

Notice of this application and opportunity to provide comment was mailed to owners and 
residents of lots within 500 feet of the subject properties and to all applicable public agencies. 
All citizen and agency comments/written testimony received to date is attached and will be 
presented to the Planning Commission. 

 

SUBDIVISION: 
 

Findings: 
The subject properties are currently three separates parcels that contain single-family 

dwellings. Assuming approval of the requested zone change, the applicant intends to divide 

the existing parcels into a 12 lot subdivision that includes eight single-family dwellings and 

two common wall townhomes. The applicant intends to remove one of the existing 

dwellings to allow space for a proposed private roadway and the two other dwelling will 

remain on the newly created lots with appropriate setbacks. A memo from DKS Engineering, 

dated August 10, 2017, summarized how the proposal meets requirements of Oregon 

Administrative Rule (OAR) 660-012-0060, the Transportation Planning Rule (TPR) are met. 
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The conclusion of DKS was that the subdivision and development is consistent with the City 

of Canby Transportation Plan (TSP).  The findings included a review of forecasted 

development types and amounts from the travel demand forecasts in the TSP. Based on 

information included in the file, staff concurs that an additional Traffic Impact Study was not 

necessary for this small subdivision. 

Public utilities are currently located at SW 6th Avenue and at S. Ivy Street and can be 

extended as development occurs, and storm drainage associated with the subdivision is 

intended with newly installed drywells. The applicant points out that there are currently 

four driveway accesses onto S. Ivy Street, and these driveways will be eliminated by a new 

private street access onto SW 6th Avenue. S. Ivy Street is classified as an arterial street in the 

Canby TSP, while SW 6th Avenue is a local street. The new design will be more consistent 

with the concerns stated in Policy 6 of the Comprehensive Plan as discussed under the zone 

change above. 

A revised tentative subdivision plan has been submitted which slightly alters the lot sizes to 

comply with all aspects of the lot averaging requirements.  Lot sizes range from 3,002 

square feet to 8,109 square feet. Lot size averaging is permitted under 16.18.030 of the 

development standards in the R-1.5 zone that is referenced in the C-R zone and can be 

applied with final approval of the zone change by the City Council.  A minimum lot size of 

5000 square feet and a maximum of 6500 square feet is allowed under provisions in Section 

16.18.030(A)(1) of the R-1.5 zone for single-family dwellings. The Planning Director 

determined that it is not the intent of the provisions in Section 16.18.030 (B) (1) (a) & (2) to 

include the common wall lots in the lot size average calculations. The lot size averaging 

applies only to the single-family detached homes.  The common wall lots are separated from 

other criteria in 16.18.030(B) (4) whereas the rest of the provisions in the section are 

directed toward lots for single-family home development. The calculated average lot size for 

the subdivision equaled an average of 5,646. Under Section 16.18.030(B) (2), a public benefit 

must be demonstrated in order to allow more than 10% of the lots to be outside of the 

minimum or maximum lot area.  A revised plan submitted by the applicant now shows only 

one lot below the minimum lot size standard which is within the allowed 10% of the 8 

single-family detached homes planned.  This criterion is met.  

Staff was not aware of the requirement for all residences to have a sidewalk connection 

whether using a public or private street until late in the review process as provided in 

Section 16.10.070(B)(8).  These minimum access requirements are intended to protect the 

public health, safety and general welfare and provide for both vehicular and pedestrian 

needs.  It might be questioned as to why a low speed and low volume vehicular private 

driveway would need separate sidewalk facilities, but it is clearly identified as a design 

standard which has not been addressed by the submitted subdivision plan.  It also looks like 

it will be functionally difficult to add a sidewalk to the proposed subdivision plan.  Staff did 

not have time to notify the applicant of this deficiency prior to release of the staff report.  

Therefore, we have no other alternative but to recommend that approval of the subdivision 
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and Conditional Use Permit portion of the application submittal be postponed to a date 

certain to allow the applicant an opportunity to explore a possible redesign to incorporate 

this necessary development standard or explore the submittal of a Major Variance 

application to seek a waiver of the requirement which will require a new application and 

setting of a new public hearing.  I would strongly suggest that the Planning Commission 

provide some guidance to the applicant on how they may perceive a request to vary this 

required standard.     

The applicant must construct street improvements including curb-tight sidewalks along S. 

Ivy Street and SW 6th Avenue as noted in Canby Public Works comments that are conditions 

of approval. A dual PUE and sidewalk easement will be required for the subdivision along 

the two public street frontages. 

The applicant shall construct DEQ approved drywells where required within the subdivision. 

The Planning Director determined that the DKS memo was sufficient to address traffic 

concerns for this proposal.  

As a condition of approval, a Street Tree Plan shall be submitted with the final plat, and 

street tree fees must be paid prior to release of the final plat. 

Park SDC fees will be required for future lots developed on the property. 

The applicant shall pay 0.4% of the contract cost of all public improvements at the time of 

construction plan approval before site improvements begin. 

Staff has reviewed the applicant’s narrative and submitted material and finds that this 
subdivision application conforms to the applicable review criteria and standards, except for 
the minimum access requirement of Section 16.10.070(B)(8) requiring any development 
between 3 to 19 lots to provide one sidewalk connection to all residences and parking areas and 
specifies that a curb is required if the sidewalk is adjacent to a driveway, subject to the 
conditions of approval noted in Section V of the staff report. 
 

 CONDITIONAL USE 
  
  5. 16.50.010. Authorization to Grant or Deny Conditional Uses  
 

In judging whether or not a conditional use permit shall be approved or denied, the Planning 
Commission shall weigh the proposal's positive and negative features that would result from 
authorizing the particular development at the location proposed and to approve such use, shall 
find that the following criteria are either met, can be met by observance of conditions, or are 
not applicable: 

 
A. The proposal will be consistent with the policies of the Comprehensive Plan and 

the requirements of this title and other applicable policies of the City. 
B. The characteristics of the site are suitable for the proposed use considering size, 

shape, design, location, topography, existence of improvements and natural 
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features. 
C. All required public facilities and services exist to adequately meet the needs of 

the proposed development. 
D. The proposed use will not alter the character of the surrounding areas in a 

manner which substantially limits or precludes the use of surrounding 
properties for the uses listed as permitted in the zone. 

 
 FINDINGS:  The applicant filed a Conditional Use Application to allow two common wall town 

houses on four separate lots. Single-family dwellings that have common wall construction are 
listed as conditional use under Section 16.18.020(C). As previously discussed, the proposal is 
consistent with policies of the Comprehensive Plan that sites multi-family development in the 
C-R zone. The site is surrounded by similar uses, and the applicant indicates the site is level 
and existing trees are able to be preserved where possible. It appears to staff that the overall 
impervious surface on the property will not exceed the 70% maximum allowed depending on 
the size of townhouses proposed at the time of construction. The applicant has indicated he 
can provide 2 parking spaces to accompany each new attached dwelling. 

  
 Sewer, water, and electricity must be extended to the new dwellings and meet all Public 

Works and utility standards during the development process.  
  
 Based on the location of the townhouses, the proposal will not alter the character of the 

surrounding area or impact uses permitted in the zone. The subdivision can accommodate 
the increased intensity of use for the 2 attached single-family units without a significant loss 
of open space, air, and light which are typical components regulated by zoning. The 
development standards for an R-1.5 zone must be met – including setbacks, height, and 
maximum impervious coverage. Subject to approval of required construction permits, the 
proposal can meet criteria in B, C, and D above. 

 
COMPREHENSIVE PLAN CONSISTENCY ANALYSIS FOR ITEM “A” ABOVE: 

 
 LAND USE ELEMENT 
 
 GOAL: TO GUIDE THE DEVELOPMENT AND USES OF LAND SO THAT THEY ARE ORDERLY, 

EFFICIENT, AESTHETICALLY PLEASING AND SUITABLY RELATED TO ONE ANOTHER. 
            

 Applicable Policies: 
 

   Policy #1: Canby shall guide the course of growth and development so as to separate 
conflicting or incompatible uses, while grouping compatible uses. 

 
     Analysis:  The proposed townhouses units is not a conflicting or incompatible use to the 

surrounding neighborhood. The lot sizes and availability of access makes them 
particularly suitable for an additional common wall dwelling units. Any possible 
concern would be more of crowding or density and perceived impacts possibly 
related to the loss of space, air, and light to the immediate adjacent properties.  
The new buildings that will be constructed must meet dwelling setbacks and 
other standards of the zone should address these concerns. 
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    Policy #2: Canby shall encourage a general increase in the intensity and density of permitted 
development as a means of minimizing urban sprawl. 

  
    Analysis:  The addition of townhouse dwelling units in medium density single-family and 

multi-family zone districts is considered to be one of the primary land use efficiency 
tools to better utilize space within our current urbanized residential areas. This 
accommodates the growing demand for housing without spreading to new green 
field sites on the edge or outside of the City limits which usually means using 
valuable farm land. The dwellings, if done appropriately, can better utilize land for 
increased housing without significantly altering the character of a predominantly 
single family district. As proposed, these dwellings must utilize a low pitched roof 
to stay within the maximum height allowed and must meet dwelling setbacks. 

 
            Policy #3: Canby shall discourage any development which will result in overburdening any of 

the community's public facilities or services. 
 

     Analysis:    The impact of the four dwellings would be insignificant to public services. Based on 
available information, utility service providers have indicated that service 
connections can readily be made to the new structure. Staff understands that the 
applicant has options for separate water and sewer services. The applicant stated 
that he discussed hookups for water and electricity with Canby Utility and the 
connections appear feasible. Public facility and service providers were asked to 
comment on this application and it appears existing services are sufficient to serve 
the site. 

 
      A typical home is expected to generate approximately 9 vehicle trips in a typical 24 

hour weekday.  These are of course spread out over the day.  SW 6th Avenue is 
classified as a neighborhood route in this immediate area so the increase of traffic 
is insignificant for the capacity of the street and should not overburden traffic in 
the area.  

 
 Policy #4: Canby shall limit development in areas identified as having an unacceptable level of 

risk because of natural hazards. 
 
  Analysis: No natural hazards have been identified on the subject property. 
 

  Policy #5: Canby shall utilize the land use map as the basis of zoning and other planning or 
public facility decisions. 

 
     Analysis:  The parcel is currently zoned Low Density Residential (R-1) and is surrounded by 

other R-1 zoned properties. The Comprehensive Plan designated the properties RC, 
and the applicant applied for a zone change to make the zone consistent with that 
designation. 

 
  Policy #6: Canby shall recognize the unique character of certain areas and will utilize the 

following special requirements, in conjunction with the requirements of the land 
development and planning ordinance, in guiding the use and development of these 
unique areas. 
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     Analysis:  The property is located in an "area of special concern” designated in the Canby 

Comprehensive Plan as “Area C”. The designation was previously discussed under 
the zone change above, and the proposal can successfully address those concerns.  

 
 ENVIRONMENTAL CONCERNS ELEMENT 
 
 GOALS:  TO PROTECT IDENTIFIED NATURAL AND HISTORICAL RESOURCES. 
   TO PREVENT AIR, WATER, LAND, AND NOISE POLLUTION.   

 TO PROTECT LIVES AND PROPERTY FROM NATURAL HAZARDS. 
 

    Analysis: The subject property is considered to be urbanized and no environmental concerns 
have been identified.  

 
 TRANSPORTATION ELEMENT 
 

 GOAL:  TO DEVELOP AND MAINTAIN A TRANSPORTATION SYSTEM WHICH IS SAFE, 
CONVENIENT AND ECONOMICAL. 

            
 Applicable Policies: 
 

  Policy #1: Canby shall provide the necessary improvements to City streets, and will encourage 
the County to make the same commitment to local County roads in an effort to keep 
pace with growth. 

   
 Analysis:  Improvement to the street or sidewalk system is necessary to serve the 

intensification of use associated with this proposal.   
 
 Policy #4: Canby shall work to provide an adequate sidewalk and pedestrian pathway system 

to serve all residents. 
 

 Analysis:  The subject property is accessed by a system of existing adequately paved streets 
and sidewalks are on nearby streets. 

        
 Policy #6: Canby shall continue in its efforts to assure that all new developments provide 

adequate access for emergency response vehicles and for the safety and 
convenience of the general public. 

 
  Analysis: The proposed townhouses must meet Canby Fire requirements for emergency 

vehicles to reach the dwellings. Prior to occupancy of the new dwellings, the 
applicant shall comply with any code requirements identified by various agencies.      

 
 PUBLIC FACILITIES AND SERVICES ELEMENT 
 

 GOAL:  TO ASSURE THE PROVISION OF A FULL RANGE OF PUBLIC FACILITIES AND SERVICES 
TO MEET THE NEEDS OF THE RESIDENTS AND PROPERTY OWNERS OF CANBY. 

 
 Applicable Policies: 
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  Policy #1: Canby shall work closely and cooperate with all entities and agencies providing 

public facilities and services. 
 

      Analysis:   Based on available information, utility providers have indicated that adequate 
access and services are available. 

 
  Policy #5: Canby shall assure that adequate sites are provided for public schools and recreation 

facilities. 
 
  Analysis:  No public schools or recreation facilities are required at this site. 
 

 C o n c l u s i o n  R e g a r d i n g  C o n s i s t e n c y  w i t h  t h e  S t a n d a r d s  o f  t h e  C a n b y  
M u n i c i p a l  C o d e  

Staff concludes, as detailed in the submittal from the applicant and as indicated here in this 
staff report, including all attachments hereto, that: 

1. The application and proposed use is in conformance with applicable sections of the City’s 
Comprehensive Plan and Land Development and Planning Ordinance when the 
determinations contained in this staff report are applied.  (Noted deficiency in internal 
sidewalk with the proposed subdivision) 

2. The zoning of the property shall be C-R, Residential/Commercial, as indicated in the 
application and pursuant to the approval criteria set forth for map amendments in 
Section16.54.040, CMC. 

3. The application complies with all applicable Oregon Revised Statutes. 
4. There are sufficient public and private agency utility and service capacity to serve the site 

at the anticipated development intensity. 
5. The proposed use will not alter the character of the surrounding area in a manner beyond 

that envisioned by the Comprehensive Plan and will not preclude the use of surrounding 
properties as they exist today. 

 
VI. RECOMMENDATION  

Based on the application submitted and the facts, findings and conclusions of this report, but 
without benefit of a public hearing, staff recommends that the Planning Commission 
recommend to the City Council that ZC 17-02 be approved for the requested C-R zone but that 
the public hearing for SUB 17-04/CUP 17-05 be continued to a date certain to allow the 
applicant an opportunity to explore a possible redesign of the proposed subdivision to 
incorporate an internal sidewalk to provide a connection to residences and parking areas or to 
submit an application for a Major Variance to seek a modification or waiver of the requirement 
which will require a new application and notice of public hearing. 
 
All of the conditions listed below, except for the rezone are associated with the proposed 
development applications and are not necessary for approval of the rezone.  The applicant may 
prefer to have his zoning application postponed to a date certain along with his development 
applications.  If the applicant chooses to postpone his zoning application he must voluntarily 
agree to extend the 120-Day Rule for a decision to be made equal to the applicable time to 
the extension of the Planning Commission continued public hearing.   
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Zone Change: 
 1. The zoning of the subject property be designated as C-R as indicated by the Canby 

Comprehensive Plan Map. 
 
Subdivision: 
 General Public Improvement Conditions:  

1. Prior to the start of any public improvement work, the applicant must schedule a pre-
construction conference with the city and obtain construction plan sign off from applicable 
agencies. 

2. The development shall comply with all applicable City of Canby Public Works Design 
Standards. 

3. The final construction design plans shall conform to the requirements of the City Engineer. 
 Fees/Assurances:  

4. All public improvements are normally installed prior to the recordation of the final plat. If 
the applicant wishes to forgo construction of any portion of the public improvements until 
after the recordation of the final plat, then the applicant shall provide the City with 
appropriate performance security (subdivision performance bond or cash escrow) in the 
amount of 110% of the cost of the remaining public improvements to be installed.  

5. If the applicant chooses to provide a subdivision performance bond for some or all of the 
required public improvements, the applicant shall obtain a certificate from the city engineer 
that states:  

a. The applicant has complied with the requirements for bonding or otherwise 
assured completion of required public improvements.  

b. The total cost or estimate of the total cost for the development of the subdivision. 
This is to be accompanied by a final bid estimate of the sub divider’s contractor, if 
there is a contractor engaged to perform the work, and the certificate of the total 
cost estimate must be approved by the city engineer. 

6. The applicant must guarantee or warranty all public improvement work with a 1 year 
subdivision maintenance bond in accordance with 16.64.070(P).  

7. The applicant must pay the city Master Fee authorized engineering plan review fee equal to 
0.4% of public improvement costs prior to the construction of public improvements (with 
approval of construction plans) 

 Streets, Signage & Striping:  
8. The street improvement plans for the S Ivy Street frontage as recommended by the City 

Engineer in his memorandum of record shall be the responsibility of the developer unless 
he chooses to delay those improvements in favor of those to be installed with the approved 
and funded STIP project to be completed in early 2019 from Hwy 99E south to near 13th 
Avenue. 

9. The submittal of a private roadway signage plan shall be submitted by the applicant detailing 
the location of no parking signage and/or pavement designation prior to construction. 

10. The applicant shall be responsible for installing a stop sign at the end of the private drive. 
 Sewer:  

11. The applicant shall submit documentation of DEQ approval of the sewer plans to the City 
Engineer prior to the construction of this public improvement.  

 Storm water:  
12. Storm water drainage plan shall be provided designed in compliance with the Canby Public 

Works Design Standards and approved by the City Engineer. 
 Grading/Erosion Control:  
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13. The applicant shall submit grading and erosion control plans for approval by Canby Public 
Works in conjunction with construction plan approval prior to the installation of public 
improvements and start of grading.  

14. The applicant shall grade all areas of the site, including the proposed lots, to minimize the 
amount of soil to be removed or brought in for home construction.  

 
 Final plat conditions:  
 General Final Plat Conditions:  

15. The applicant shall apply for final plat approval at the city and pay any applicable city fees 
to gain approval of the final partition and subdivision plat. Prior to the recordation of the 
final plat at Clackamas County, it must be approved by the city and all other applicable 
agencies. The city will distribute the final plat to applicable agencies for comment prior to 
signing off on the final plat if deemed necessary.  

16. All public improvements or submittal of necessary performance security assurance shall be 
made prior to the signing and release of the final plat for filing of record.  

17. The final plat shall conform to the necessary information requirements of CMC 16.68.030, 
16.68.040(B), and 16.68.050. The city engineer or county surveyor shall verify that these 
standards are met prior to the recordation of the subdivision plat. 

18. All “as-builts” of public improvements shall be filed at the Canby Public Works and the 
Canby Planning Department within sixty days of the completion and acceptance of the 
improvements. 

19. Clackamas County Surveying reviews pending subdivision plat documents for Oregon 
Statutes and county requirements.  A subdivision final plat prepared in substantial 
conformance with the approved tentative plat must be submitted to the City for approval 
within one year of approval of the tentative plat or formally request an extension of up to 
6-months with a finding of good cause.  

20. The applicant shall record the final plat at Clackamas County within 6 months of the date of 
the signature of the Planning Director.   

21. The applicant shall assure that the city is provided with a copy of the final plat in a timely 
manner after it is recorded at Clackamas County, including any CC&Rs recorded in 
conjunction with the final plat. 

22. The City shall assign addresses for each newly created subdivision lot and distribute that to 
the developer, and other agencies that have an interest.  

 Dedications  
23. The applicant shall file for an amendment to his subdivision design if the final design of the 

STIP S Ivy Project results in a dedication of additional right-of-way along the S Ivy Street 
frontage for which he will receive fair market value. 

 Easements 
24. A 12 foot utility easement along all of the lot’s public street frontages shall be noted on the 

final plat. This easement may be combined with other easements and shall be measured 
from the property boundary. 

25. Sidewalk easements shall be required along the frontage of the newly created private lots. 
Sidewalks 
26. A sidewalk connection is required to each residence and parking area with a curb if adjacent 

to the driveway. 
 Street Trees 

27. A Street Tree Plan shall be submitted with the final plat, and street tree fees must be paid 
prior to release of the final plat.  The plan will allow the city to establish street trees per the 
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Tree Regulation standards in Chapter 12.32 of the Canby Municipal Code.  The total per tree 
fee amount is calculated at one tree per 30 linear feet of total street frontage on both sides 
of all internal streets and the adjacent side of external streets or as otherwise designated 
on an approved Street Tree Plan. A twelve foot temporary street tree easement along all 
lot public street frontages shall be noted on the final plat. 

 Monumentation/Survey Accuracy Conditions  
28. The county surveyor and/or city engineer shall verify that the lot, street, and perimeter 

monumentation shall meet the requirements set forth in Oregon Revised Statutes and 
conform with the additional survey and monumentation standards of 16.64.070(M)(1-3) 
prior to recordation of the final plat. 

 
 Residential Building Permits Conditions: 

29. Construction of all required public improvements and recordation of the final subdivision 
plat must be completed prior to the construction of any homes. 

30. The homebuilder shall apply for a City of Canby Site Plan Permit and County Building Permit 
for each home.  

31. The homebuilder shall apply for a City of Canby Erosion Control Permit.  
32. All residential construction shall be in accordance with applicable Public Works Design 

Standards.  
33. On-site storm water management shall be designed in compliance with the Canby Public 

Works Design Standards.   
34. Clackamas County Building Codes Division will provide structural, electrical, plumbing, and 

mechanical plan review and inspection services for home construction per contract with 
the City. The applicable county building permits are required prior to construction of each 
home.  

35. Per the Canby Public Works Design Standards, minimum residential driveway widths at the 
inside edge of the sidewalk shall be 12 feet and the maximum residential driveways widths 
shall be 24 feet with an allowed exception for 28 feet for a home with 3 or more garages.  

36. Sidewalks and planter strips shall be constructed by the homebuilder as shown on the 
approved tentative plat. 

 39. All usual system development fees shall be collected with each home within this 
development. 

City Council Packet 34 of 369



City Council Packet 35 of 369



City Council Packet 36 of 369



City Council Packet 37 of 369



City Council Packet 38 of 369



City Council Packet 39 of 369



City Council Packet 40 of 369



City Council Packet 41 of 369



City Council Packet 42 of 369



City Council Packet 43 of 369



City Council Packet 44 of 369



City Council Packet 45 of 369



City Council Packet 46 of 369



City Council Packet 47 of 369



City Council Packet 48 of 369



City Council Packet 49 of 369



City Council Packet 50 of 369



City Council Packet 51 of 369



City Council Packet 52 of 369



City Council Packet 53 of 369



S
o
u
th

 Ivy R
O

W
 6

0
'

South 6th Stre
et R

OW 60'

9
0
.5

'

Sanitary Sewer

S
a
n
ita

ry S
e
w

e
r

E
xistin

g
 E

d
g
e
 o

f P
a
ve

m
e
n
t

Street Light

Pedestal

14" R
ed Oak

Township Road: 60' ROW

Not a
 Part

Lot 7
New SFR

5,000 Sq. Feet
0.115 Acres

Lot 8
Existing SFR

7,106 Sq. Feet
0.163 Acres

Overflow
Parking

2
8
'

41'

7
'

7'

15'

10'

8
'

7
'

1
5
'

19'

20'

7
'2
0
'

7'

7'

1
9
'

7'

2
0
'

7'

1
9
' 7'

2
0
' D

rive
w

a
y

19'

For existing legal lot of records
lot lines see attached survey.

Note:  Lot 5 currently has a small
residence. That will be removed to
make way for the access road way. 

Lot 9
Existing SFR

8,109 Sq. Feet
0.186 Acres

7'

7' 7'

2
0
'

New
Parking

2
0
' P

a
ve

d
 A

cce
ss

a
n
d
 U

tility E
a
se

m
e
n
t

70' FT Turnaround

19'

Lot 1
Townhome

3,002 Sq. Feet
0.069 Acres

Lot 2
Townhome

3,002 Sq. Feet
0.069 Acres

Lot 3
Townhome

3,001 Sq. Feet
0.069 Acres

Lot 4
Townhome

3,038 Sq. Feet
0.070 Acres

Lot 11
New SFR

5,000 Sq. Feet
0.115 Acres

F
ire

 H
yd

ra
n
t-1

9
0
'

Lot 10
New SFR Lot

5,647 Sq. Feet
0.130 Acres

2
8
' r

a
d
iu

s

28' radius

48' outside ra
dius

48' outside ra
dius

Lot 12
New SFR

5,041 Sq. Feet
0.116 Acres

7'

Lot 5
New SFR

4,267 Sq. Feet
0.098 Acres

Lot 6
New SFR

5,000 Sq. Feet
0.115 Acres

19x30

1
5
'

1
9
'

1
5
'

27'x35

2
1
x4

2
6' O

bscurin
g Fence

Garb
age

Collection

7'

7'

Power

Street Light

Power Pole

Power Pole

Fire Hydrant

Service Pole

Service Pole

Communication

10" Fir

Power Pole

South Ivy Park

Proposed Subdivision: Access off 6th Str

533, 553, 583 S Ivy, Canby OR 97013

DATE: 7/20/2017 SCALE: 1" = 60' DRAWN BY: A. Manuel

City Council Packet 54 of 369



Planning Commission Minutes – Monday, October 9, 2017  Page 1 of 8 

MINUTES 
CANBY PLANNING COMMISSION 

7:00 PM – Monday, October 9, 2017 
City Council Chambers – 222 NE 2nd Avenue 

 
PRESENT:   Commissioners John Savory, John Serlet, Larry Boatright, Derrick Mottern, Shawn Varwig, and 

Tyler Hall 
ABSENT: Commissioner Andrey Chernishov 
STAFF:   Bryan Brown, Planning Director, and Laney Fouse, Recording Secretary 
OTHERS:  Robert Taylor, Allen Manuel, Pat Sisul, Charlie Yankus, Terri Yankus, Regina Taylor, Carol Hill, 

Wayne Fetters, Stephanie Boyce, Ed Netter, Gwyn Benson, George Beauadoin, Clint Barber, 
Brian Nava, Larry Graff, Bonnie Edwards, Jeannine Wibbels, Lee Wibbels, Liz Rossberg, and 
Jackie Jones 

 
1. CALL TO ORDER       

Chair Savory called the meeting to order at 7:00 pm.   
 
2. CITIZEN INPUT – None 

 
3. MINUTES  

a. Approval of September 25, 2017 Planning Commission Minutes 
 
Motion:  A motion was made by Commissioner Varwig and seconded by Commissioner Hall to approve the 
September 25, 2017 Planning Commission minutes. The motion passed 6/0.  

 
4. NEW BUSINESS – None 

 
5. PUBLIC HEARING: 

a. Consider a request for a Zone Change, Conditional Use, and Subdivision application for property at 533, 
553 & 583 S Ivy St to create 4 new townhome lots and 6 new single family lots. (ZC 17-02/CUP 17-
05/SUB 17-04 S Ivy Park Subdivision, Allen Manuel) 
 

Chair Savory opened the public hearing and read the public hearing format. He asked if any Commissioner 
had a conflict of interest or ex parte contact to declare.  
 
Commissioner Boatright said he greeted Larry Graff outside as they were old friends. 

 
Bryan Brown, Planning Director, entered his staff report into the record. The applicant was requesting a zone 
change from R-1, low density residential, to C-R, commercial residential. The property was surrounded by 
low density residential, however there was C-R zoning close by. The C-R zone was intended to be a bridge 
between higher density and lower density areas. The Comprehensive Plan map did designate this property as 
C-R for future redevelopment. There were many Comprehensive Plan policies that talked about 
accommodating for the projected 20 year population growth. In order to make that happen, there had to be 
places in the community that were chosen for redevelopment for the future population. The C-R zoning was 
one of those designated areas. There were not many areas in the City that had this designation, and this was 
one of the first opportunities to deal with this zoning district. It was a mixed zoning district and allowed light 
commercial uses. The applicant’s intent was not for light commercial, but a higher intensity of residential. He 
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had also submitted a subdivision application and conditional use application to make that happen. There was 
one existing home on each of the three tax lots and the lots were in excess of the maximum R-1 zone lot size. 
In the original application, the applicant used lot averaging which was allowed in the Code to make some of 
the lots less than the minimum lot size in the R-1.5 zone. There was a provision in the Code that allowed the 
Planning Commission to consider more lots that were under the minimum size if there was a public benefit to 
doing so. However the applicant revised the application to create only one lot that would be below the 
minimum lot size. The Code allowed up to 10% of the proposed lots to be under the minimum size and staff 
thought the application complied. The applicant had proposed eight detached single family homes, which 
included keeping two of the existing homes. One existing home would be demolished. The lots for the two 
existing homes were larger than what was allowed in the R-1.5 zone due to setbacks. There was an exception 
for allowing larger lots when saving existing homes. The lot averaging allowed for that as well as long as the 
overall average of the lots did not exceed the minimum and maximum. The way the lot averaging had been 
calculated had come into question. Some of the written public comments were from people not convinced that 
the way the lot averaging was done was a proper method. One questioned whether the street itself should be 
included in the lot averaging. In this case the applicant did include the street area. The Code was silent on this 
issue. For a normal subdivision that had public streets, the street access areas were excluded in lot averaging. 
This was a private street and was an access easement which meant the road was part of the adjacent lots. 
There was nothing in the Code that stated they could not utilize the street as part of the lot averaging. By 
doing so, they were able to get more lots than they would otherwise. It did cause some problems with meeting 
the R-1.5 zoning development standards. Lot 5 was slightly over the 70% impervious surface area that was 
permitted. However, that could be easily remedied by shrinking the footprint of the house or using permeable 
pavers on the driveway to solve the issue. Townhomes in the C-R zone were not an outright permitted use. 
They were only allowed through a Conditional Use Permit. A neighbor in his written comments pointed out 
that conditional uses in the C-R zone had to use the development standards for townhomes in the R-2 zone. 
The applicant made an attempt to do that. The area proposed for townhomes came out to 3.8 units and 4 were 
required. The applicant was proposing 4 units. There were Comprehensive Plan policies for areas of special 
concern and this was Special Concern Area C in the Plan. It was noted that in Area C there needed to be 
caution regarding traffic issues on S Ivy Street and caution regarding access. The applicant had proposed 
access onto S Ivy, but there was a standard that no direct access onto arterials was allowed. Currently there 
were four existing driveways on S Ivy, and staff had requested that all of the driveways be removed and 
access would be on SW 6th Avenue. Some road improvements were going to be made in this area that would 
help address traffic issues and alleviate some of the conflicts as there was concern about increasing density 
and traffic. A traffic study was not done because of the size and scope of the development. The applicant did 
do a Transportation Planning Rule analysis which indicated the rezone was accounted for in the 
Transportation System Plan and no special projects were needed other than the signal light at Township and 
Ivy. That did not lessen the fact that there was more traffic going onto the residential street. It impacted some 
properties more than others. There was a written testimony from the owners of the house across from this 
property on SW 6th Avenue who were concerned about exiting their driveway. This was a concern, but they 
had to find a balance. The question the Planning Commission had to ask was did it meet Code requirements. 
No public street was proposed because of the shape of the lots and the amount of right-of-way a public street 
took. The applicant thought detached single family homes were an appropriate use rather than a commercial 
use or duplexes or triplexes. The use of the townhomes made sense to maximize the output. It also made 
sense in light of Comprehensive Plan policies that talked about moving toward a variety of housing types. 
There would be individual ownership of the lots which typically were better maintained than rentals. Even 
though the density was increased, the detached single family area was within the bounds of the R-1.5 
development standards. The Conditional Use was a discretionary decision and the rezoning had some 
discretion as well. The strongest basis for rezoning was if it was in compliance with the Comprehensive Plan 
map, and in this case it was.  
 
Mr. Brown explained the preliminary plat was revised so that no more than one lot was less than the normal 
minimum lot size of 5,000 square feet when utilizing lot size averaging. All of the internal homes had access 
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to an ADA compliant five foot wide sidewalk that would take them out to either S Ivy Street or SW 6th 
Avenue. There was a mailbox grouping on the property that served homes on the other side of Ivy Street. 
Staff did not know if the mailboxes would be moved. That decision was up to the USPS. The applicant 
proposed the mailboxes be moved to SW 6th Avenue, but he would have to work with the USPS on this issue. 
There was a request to restrict parking close to the intersection on the north side of SW 6th Avenue. Traffic 
studies said in the first 20-22 feet of a street intersection that on street parking should be restricted. He 
thought that could be added as a condition. It would limit the overall public parking, but the safety aspect 
overrode that. Another issue was the private street was the minimum width allowed, 20 feet. Canby Disposal 
had submitted testimony stating they would have trouble accessing internally to this development and all the 
trash receptacles would have to be lined up on the local street. The applicant worked with an engineer to 
devise radiuses that would allow trash trucks and emergency vehicles to access the site. He had submitted a 
revised drawing showing where trash receptacles could be located in one area rather than at each house. 
Another issue was their earlier proposal did not have an access to an internal sidewalk for every house. The 
applicant also revised the plan to include sidewalks. There was sidewalk two feet from the wall of two of the 
proposed houses. That was not the norm and it showed that it was a tight squeeze on the property. It did meet 
standards. There would be no parking on the private street. There were four visitor parking spots planned for 
the development and every unit had two parking spaces. There might not be enough parking for visitors and 
they might either park on the private street or 6th Avenue.  Staff recommended the Planning Commission 
recommend approval of the zone change to the City Council and approve the subdivision and conditional use 
subject to conditions. He entered a letter into the record that was submitted a few hours ago from the Housing 
Land Advocates and Fair Housing Council of Oregon who discussed complying with Statewide Planning 
Goal 10 and making sure there was adequate and appropriate supply of affordable housing. They thought the 
staff report did not provide an adequate analysis for how this rezoning affected housing and recommended the 
Commission defer their decision until the Goal 10 findings were added to the staff report. He thought the 
recommendation was in error and unreasonable because this application for rezoning was in accordance with 
the Comprehensive Plan designation. It was a tremendous amount of work to do that analysis which was 
typically done for Comprehensive Plan amendments, and this application was not amending the 
Comprehensive Plan. He discussed the need to revise the Comprehensive Plan in the future so the 
requirements in the Plan would be transferred into the Development Code. There was concern about basing 
the decision on a Comprehensive Plan policy that did not correspond to Development Code requirements. The 
Commission could postpone the decision to find out the answer to this issue. 

 
Applicant: Allen Manuel said this was a plan to redevelop 1.31 acres into medium density residential use. If 
the plan moved forward, one home would be removed and 10 new homes would be added. Access would 
move from S Ivy to SW 6th Avenue. The timing of the project coincided with the improvements on S Ivy 
which would include sidewalks, drainage improvements, and new signal at Township and Ivy. The 
improvements would be completed by 2019. He planned to have this project completed simultaneously with 
the improvements so the streets would not be torn up twice. This was three applications, a zone change, 
subdivision, and conditional use. The rezone matched the Comprehensive Plan designation and he thought it 
should be automatically approved. There was testimony that said this development was too hasty and the 
property should be used for R-1 development. The Comprehensive Plan was adopted in 1981 and 25 years 
later he purchased the property and 11 years after that he was proposing development. He did not think it was 
hasty. The Comprehensive Plan allowed for intermediate uses on the property, but those uses were intended to 
be applied where there were not sufficient public utilities to develop the property to its full density. He had 
been working with staff since December on this and had gone through many iterations. Many of the public 
comment concerns had been addressed. The request to subdivide the property was due to the difficult shape of 
the land. He was proposing a mix of housing types and a private road. The property was not conducive to flag 
lots. All access would be taken off of Ivy. He also submitted a utility plan that entailed how the stormwater 
system would work. There had been discussion regarding this area as it was an area of special concern. He 
thought that meant that more focus should be given to the C-R zone as it went along Ivy to make sure traffic 
flows and parking were addressed. He thought they had done that through moving the access off of Ivy and all 
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the lots had two parking spaces as well as overflow parking. Sidewalks were not originally included, and the 
plan had been modified to include them. There would be five foot sidewalks that would be ADA compliant. 
Regarding the mailboxes, they were not on his property. They were five feet beyond his property line and in 
the public right-of-way. He thought when the City and County rebuilt Ivy they would take care of that issue. 
The conditional use request was to put four townhome lots on the property. Townhomes were widely used 
and well done around the City. There was a considerable amount of dislike for them from the neighbors. He 
was proposing townhomes because they were the only thing that would fit. They also created a mix of 
housing types and helped achieve some of the goals of the Comprehensive Plan. He had relied on the 
Comprehensive Plan when he bought the property and had tried to follow what was in the Plan. He requested 
approval. 
 
Commissioner Varwig thought some of the concern with the townhomes was height and visibility into the 
single family home yards. He asked if there was a way to restrict the height. Mr. Brown said that was a 
possibility. There were height restrictions for R-1.5, which was 35 feet. 
 
Mr. Manuel had envisioned two story townhomes, however he was planning to sell the lots to a developer 
who would build the townhomes. 

 
Pat Sisul, Engineer, discussed the drainage proposed for the property. It would be a private stormwater 
system. The plan was to handle the drainage through drywells and he explained the standards that they would 
follow.  

 
Proponent: Ed Netter, local developer and builder, liked the variety of homes that was being proposed. There 
was a need for lots like this in Canby as it gave people a chance to buy a home in Canby who normally would 
not have a chance. It also opened up new lots developers could purchase to build. He thought having no 
parking on the private road could be enforced and would not be a problem. He was in favor of the subdivision 
for future homeowners and builders.  

 
Opponents: 
Carol Hill, Canby resident, questioned how the fire engines and emergency responders would get in and out 
of the development. The street was narrow and they would have difficulty turning around. If someone was 
parked where it was prohibited, would they be able to get in?  

 
Mr. Brown said staff believed the application met the Fire Department requirements because the radiuses 
were expanded. He explained how the trucks would turn around.  

 
Clint Barber, Canby resident, submitted pictures of how the rain flooded the storm drains in front of his house 
and his neighbor’s house. The street sweeper was not keeping the street clean. He was a former fire fighter 
and had driven fire and garbage trucks as well. He thought the fire trucks would fit, but if the Fire Department 
thought it was a danger to the truck, it would not go in and the fire fighters would walk in. Garbage trucks 
might damage the sidewalks or curbs trying to get in and they would have to pay for that. This kind of 
situation was not something these service providers would be comfortable with. There was limited parking 
and it would make it difficult for people to have birthday parties and family gatherings. He thought the 
overflow parking would go on 6th Avenue. He thought the electric and water rates would go up the more the 
services were used. There would be traffic impacts on 6th and with all the new development he was concerned 
Canby would outgrow itself. The timing of the traffic report was in August when school was not in session. 
They had more growth than they could keep up with and they needed to preserve what they had. He was 
against this development.  

 
Brian Nava, Canby resident, said one of the appeals to Canby was the small town feel. The Code was 
important, but the words that caught his attention were minimal, intense, and haste. Information had been 
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received tonight and he thought they could do better than the minimal. He was concerned there would not be 
enough parking and people would use 6th. He was a volunteer fire fighter, and if the Fire Department said the 
truck would fit, then it would probably fit. The higher density population made it riskier for safety. On a 
school day there were many children walking and biking to and from school. There were significant risks in 
adding more vehicles to the roads with the children. It would also add more students to already crowded 
classrooms. He questioned whether these units would be affordable housing. He did not think there was much 
public interest in the neighborhood for this development. The water drainage problem was a health issue. He 
encouraged the Commission to review the public testimony and oppose the development. 

 
Robert Taylor, Canby resident, lived across the street from where the new private road would exit onto 6th 
Avenue. He was concerned about traffic, parking, and livability. He understood every property owner had the 
right to develop their property within certain limitations. The first proposal had a lot of issues and the changes 
to the proposal had been done last minute. The original traffic report that was done said there would be 42 
exits and ingresses onto Ivy and that changed to 142 exits and ingresses onto 6th. There was 150 feet from the 
corner of Ivy and 6th to the lot directly to the west which was the absolute minimum separation from Ivy. He 
thought the traffic problems on Township would move south towards 6th. There was no way to tell that 
without a good traffic study. He questioned how the no parking on the private street would be enforced. There 
were issues with the stormwater. They had to make sure the drains were located on the lowest area of the 
property and that there would be curbs to prevent the water from running into neighbor’s yards. Traffic would 
increase and there were safety concerns with sidewalks, street lighting, and street trees. 

 
Regina Taylor, Canby resident, submitted a one page handout. She was speaking on behalf of the following 
people: Charlie Yankus, Terri Yankus, Gwyn Benson, Larry Graff, Stephanie Boyce, and Wayne Fetters. She 
had submitted written comments previously and the applicant had made some design changes after her 
comments were submitted. The one page handout was in response to the changes that had recently been made. 
She appreciated the changes. She read from the staff report regarding lot sizes and lot size averaging in the R-
1.5 zone. She disagreed that the criteria for lot size and lot size averaging had been met with an average lot 
size of 5,646 square feet and one lot below the minimum lot size standard. In the Code it stated the Planning 
Commission could approve an exception to the minimum and maximum lot area standards if certain standards 
had been met. One of those standards was the average area of all the lots excluded the land in public areas and 
areas where building was not permitted. She thought this included the private street, which was also the utility 
easement, and she read the definition of a street. The applicant utilized the Code for joint and cross access. 
The use of joint and cross access was a savvy design maneuver, but it did not remove the need to follow other 
standards, such as lot size averaging calculations. If the street was included, the average lot size would be 
4,407 square feet which was below the required 5,000 square feet minimum. Six of the eight single family 
residences would not be in compliance. The average lot size numbers were also skewed by the two existing 
homes that would not be torn down. If they did not include the sidewalks and visitor parking area as public 
areas, the average lot size for single family residences was 4,752 square feet, still below the minimum. The 
staff report stated they did not include the common wall lots in the lot size average calculations. However, 
these lots did not meet the 3,000 square foot minimum if they were calculated the same as other single family 
dwellings. She was also concerned that gross lot size was used instead of net lot size. A public benefit had to 
be demonstrated to allow more than 10% of the lots to be outside of the minimum or maximum lot area. A 
revised plan submitted by the applicant showed only one lot below the minimum which was within the 10% 
allowed. She disagreed that the criteria had been met since all of the townhomes and six of the single family 
homes were out of compliance with the lot size. The single family lots and townhomes were not out of 
character with the neighboring properties, but they were at a significant increased density. The design of the 
entire subdivision was not satisfactory as currently presented regardless of the market. A queuing analysis 
would be needed to know how much delay was caused by school buses on 6th and she hoped one would be 
requested. She did not know why staff applied the sidewalk standards when this was a subdivision application 
and the subdivision design standards should be applied which required sidewalks on both sides of the street. 
That had mostly been met by the application except for lot 10. There were other subdivision design standards 
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that had not been applied to this application such as street alignment, intersection angles, marginal access 
streets, utility easements for all street lot lines, street lights, and street trees.  

 
Rebuttal: 
Mr. Manuel thought the lot size averaging had been done correctly. This was a reasonable plan that generally 
met the Code. He had addressed most of the complaints from the original application. It came down to whose 
calculations they were going to use. If this project was not done, there would still be four accesses onto Ivy. 
He did not know what would happen to the houses on the property in the future. 
 
Chair Savory closed the public hearing at 9:14 p.m. 
 
Commissioner Boatright asked whose calculations were right. Mr. Brown said he had made the determination 
that the calculations proposed were right. He thought there was evidence that the townhomes were not 
counted as there was a different development standard for townhomes than detached single family homes. 
They always excluded public streets for lot size averaging, but this was a private road and every aspect of the 
road was private. He was comfortable that it was included. 
 
Commissioner Serlet asked if they were requiring a fire hydrant next to lot 1 as suggested by the Fire 
Department. Mr. Brown said they could make sure that was included in the final construction plan. 
 
Mr. Brown said another issue with private roads that were easements was whether setbacks applied internally, 
especially front setbacks. 

 
Commissioner Boatright thought they were bending over backwards to create a housing density at this 
location just because several years ago the Comprehensive Plan designated it as such. Mr. Brown replied the 
intent was to balance urban sprawl and accommodate future growth. The plan tried to find the most suitable 
areas for higher density. The question was whether it was time for a transition to the higher density on this 
property, and the applicant thought it was. The idea was to look at the highest and best use of the property. 
 
Commissioner Mottern would like to see a recalculation of the lots. He thought it was trying to put a square 
peg in a round hole. 
 
Commissioner Serlet said there had been a lot of public opposition and this development did not seem to fit. 
He was not in favor of it. 
 
Commissioner Varwig thanked all of those who came to testify. The Commission had to decide whether 
applications met the Code or not. He thought the community should grow, but did not know if this application 
fit. There were many questions left unanswered.  

 
Motion:  A motion was made by Commissioner Varwig and seconded by Commissioner Serlet to postpone 
making a decision on the application until some of the confusion could be clarified. The motion passed 4/2 
with Chair Savory and Commissioner Boatright opposed. 
 
Chair Savory thought there was an inadequate traffic study to show the traffic impact, which he thought 
would be more than what was indicated. He thought the parking was also inadequate. He was not satisfied 
with the idea of including the street in the lot size averaging. Several last minute items were submitted that he 
did not have a chance to put into context. He would have voted no on the application. 

 
Mr. Brown said unless it was postponed to a date certain it would have to be re-noticed and the process would 
start over. He also needed direction on the questions that needed to be answered. Did they want staff to look 
at a different way to do the lot averaging and have the applicant redesign the property with fewer lots?  
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Commissioner Boatright also would have voted no. He was unclear whether or not the road should be 
included in the averaging. He thought they should make a decision on the application tonight. 
 
Commissioner Varwig said the applicant had put in a lot of work, and he did not want to see it denied 
outright. He thought some of the issues needed to be clarified and the application needed to be amended to fit 
the neighborhood better. 

 
Chair Savory re-opened the public hearing and asked the applicant if he would be willing to amend the 
application. 
 
Mr. Manuel said the issue came down to economics. If they took the road out of the lot size averaging 
calculation, that would eliminate three lots. If traffic safety was a worry and they would accept the lot size 
calculations, he would be willing to pay for a traffic study. If the calculations were unacceptable, he asked 
that the Commission approve the zone change only and he would rethink the subdivision. 

 
Chair Savory closed the public hearing. 
 
Commissioner Hall thought they could make a decision tonight and approve the zone change only. 
 
Commissioner Mottern was concerned about the Comprehensive Plan issue and he was not ready to approve 
the zone change at this time. 
 
Commissioner Serlet thought the application needed to be changed. Decreasing the number of lots was a 
financial burden, but they had to balance that with the quality of life for citizens. 
 
Mr. Brown reminded the Commission that the zone change would be forwarded on to the City Council. This 
was just a recommendation to the City Council. 
 
Commissioner Varwig withdrew his motion to postpone the decision. He stated the applicant had the right to 
do something with this land, but this was not the right fit. 

 
Motion:  A motion was made by Commissioner Boatright and seconded by Commissioner Serlet to deny ZC 
17-02/CUP 17-05/SUB 17-04 S Ivy Park Subdivision, Allen Manuel. The motion passed 6/0.  

 
6.   FINAL DECISIONS - None 
 
7. ITEMS OF INTEREST/REPORT FROM STAFF  

 
Mr. Brown said the next Planning Commission meeting would be held on Monday, October 23, 
2017 which would be the continuation of the proposed subdivision on N Maple. 
 

8. ITEMS OF INTEREST/GUIDANCE FROM PLANNING COMMISSION  
 

Commissioner Mottern asked what the procedure was to make the changes to the Comprehensive Plan as staff 
had suggested. Mr. Brown stated these policies had been placed in the Plan so they didn’t have to change the 
regulations. Legislation passed in 1991 that said that was not allowed. They might need to consult with a land 
use attorney to get a ruling on it. It would take Council approval to make the amendments to the 
Comprehensive Plan as it was an expensive process and took a lot of staff time. 
 
Commissioner Mottern suggested holding a work session on the topic. Mr. Brown would send him some of 
the documentation regarding this issue. 

City Council Packet 61 of 369



Planning Commission Minutes – Monday, October 9, 2017  Page 8 of 8 

9. ADJOURNMENT  
The meeting was adjourned at 9:52 pm. 
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RE:  Proposal for Zoning Map Amendment, Conditional Use Permit and Subdivision  

CUP 17-05/ZC 17-02/SUB 17-04 

Applicant:  Allen Manuel 

Location:  1.31 Acres at 533, 553, 583 S Ivy Street, Canby, Oregon 

 

INTRODUCTION:   My name is Regina Taylor; I reside at 173 SW 6th Ave, Canby, where I am the 

homeowner.    

 

OPENING COMMENTS:   I had submitted my comments to the Planning Staff by the September 

27 deadline for this land use application.   Allen made some design changes after my comments 

were submitted, and I would like permission from the Chair to provide the council with my 

corresponding updates.  It’s just one page, front and back.  

 

I want to thank both the Planning Staff and Allen Manuel for recent design changes to the 

proposed subdivision, which now includes a sidewalk and a clustered garbage bin area. I 

appreciate the efforts that were required to make these available.   

 

____________________________________________________________________________ 

 

 

Regarding the Staff Report, I would like to make the following comments:   

Lot Sizes and Lot Size Averaging in the R-1.5 Zone.    

Page 11 of the Staff Report says “A minimum lot size of 5000 square feet and a maximum of 

6500 square feet is allowed under the provisions of the R-1.5 zone for single family dwellings”, 

and advises that lot size averaging is allowed for the single family homes but also says the 

Planning Director has determined lot size averaging should not be applied to the 4 common 

wall units.   

Page 13 of the Staff Report indicates that “the criterion of lot size and lot size averaging has 

been met, with an average lot size of 5,646 {square feet} and only 1 lot {is} below the minimum 

lot size standard.” 

I disagree with this statement.      The handout I have given to you shows Canby Ordinance 

16.18.030.B.1 (a) which says that the Planning Commission may approve an exception to the 

minimum and maximum lot area standards as a part of a subdivision or partition application 

when ALL OF THE FOLLOWING STANDARDS ARE MET.   It indicates “the average area of all lots 

is exclusive of        (that means to subtract)      the land in public use areas     and areas in which 
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building is not permitted under local, state, or federal laws or regulations, to obtain the LOT 

SIZES, to average.    

 

Examples of areas designed for public use in a subdivision are parks, sidewalks, and visitor 

parking areas.    This proposal has no park, so sidewalks and visitor parking areas.  

 

Canby’s local regulations that prohibits building within a planned right-of-way of a new street 

is: 

16.86.020    Street Alignments  (D). 
No building permit shall be issued for the construction of a new structure within the 
planned right-of-way of a new street, or the appropriate setback from such a street as 
established in Division III 

And the definition of Street is: 

16.04.570   Street.  Street means the entire width between the right-of-way line of every way 

which provides for public use for the purpose of vehicular and pedestrian traffic, and the 

placement of utilities and including the terms road, highway, lane, place, avenue, alley, or other 

similar designations. 

 

We know it is also prohibited to build on    or in     Utility Easements, and the street in this 

proposal is the Utility Easement, which is a second reason to subtract the street area from lot 

size.   

 

You can see from the applicant’s diagram of the proposed subdivision (on the reverse side of 

my handout)  that the street, sidewalks and visitor parking areas are located inside the property 

lines of the lots with the exception of Lot 9. This demonstrates the applicant has chosen to 

utilize the ordinances for Joint and Cross Access, which is encouraged by the City of Canby.   The 

use of Joint and Cross Access is a savvy design maneuver, but it does not remove the need to 

obey other ordinances,        such as the Lot Size Averaging calculation.       
       (Joint & Cross Access: 16.10.070 and 16.46.040)   

 

The Staff Report indicates they have calculated the Average Lot Size for the Single Family 

Residences (not including the common wall units) as 5,646 square feet, but they did not 

subtract the required areas. 

 

Implementing the regulation in 16.18.030.B.1 (a) reduces the Average Lot Size to 4,407 square 

feet, which is below the required 5,000 square foot minimum.     Six of the 8 single family 

residences are less than 5,000 square feet, with only the 2 existing lots being in compliance.     
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Canby Ordinance 16.18.030 (b) indicates:  No lot shall be created that contains less than four 

thousand square feet (in this zone).  You can see on my chart, the net square feet of six of the 

single family lots are only: 

2,319  3,990  4,260  3,687  3,350  and 3,321 sq ft. 

 

It is amazing how much the “average” size is skewed by the lots for the two existing homes, 

which are the oversized lots of 6,266 and 8,109 net square feet.     

 

If you choose to believe that the sidewalks and visitor parking area are not “public areas”, the 

average lot size of the Single Family Residences is still only 4,752, and still below the 5,000 

square foot minimum.   

 

The Staff Report also indicates “The Planning Director determined that it is not the intent of the 

city ordinances to include the common wall lots in the lot size average calculations. The lot size 

averaging applies only to the single-family detached homes” and the Staff Report indicates the  

square footage of the townhouses is 3,000 each.      

 

Since the 4 single family residences with common wall construction are so similar in size, 

actually averaging the lots would make little difference; but there is no indication in the 

ordinance (nor the Staff Report) that the area of a lot containing a single family home with a 

common wall is calculated any differently than any other single family dwelling type.  That is, 

we must subtract the street right-of-way and public use areas (even if we don’t go the extra 

step to average those numbers).   Therefore, the net area of the 4 units with common walls are 

as follows:  Lot #1 and #2  each have 2,722 square feet, Lot #3 has 2,721 square feet and Lot #4 

has 2,758 square feet, making 100% of them out of compliance, which requires a minimum of 

3,000 square feet.   

 

I wanted to see I had correctly assumed that townhouse lot areas were calculated the same as 

other single family dwellings and researched the websites of the Planning Commissions for 21 

cities in Clackamas and Washington Counties to see how other cities handled this situation.   I 

viewed the websites in Clackamas County for Estacada, Gladstone, Happy Valley, Lake Oswego, 

Milwaukie, Molalla, Oregon City, Sandy, Tualatin, West Linn and Wilsonville and in Washington 

County for Banks, Beaverton, Cornelius, Durham, Forest Grove, Gaston, Hillsboro, North Plains, 

Sherwood, and Tigard.  I learned that the various municipalities use different names of “Lot 
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Size”, “Lot Area”, and “Net Buildable Acre” but the definitions were consistent: “the horizontal 

area within the lot lines of a lot, exclusive of streets and land dedicated to public uses.”   

 

None of the 21 municipalities designated a different calculation method for single family homes 

with common walls.  Several of the municipalities cited they had adopted their definitions from 

the same origin, which was the Metro Urban Growth Management Functional Plan.   I saved the 

web links and took screenshots of these web pages, if anyone wants to see them.  

 

I am not certain why the Planning Staff has not enforced ordinance 16.18.030.B.1 (a) when they 

did enforce the other portions of that same ordinance that follow, further down on the same 

page.  I also delivered my concerns regarding the use of gross lot size versus net lot size to their 

attention in a 9 page document I delivered to them on September 25. 

 

The Staff Report says on page 13 that “ a public benefit must be demonstrated in order to allow 

more than 10% of the lots to be outside of the minimum or maximum lot area. A revised plan 

submitted by the applicant now shows only one lot below the minimum lot size standard which 

is within the allowed 10% of the 8 single-family detached homes planned. This criterion is met.”    

 

I disagree that the criterion has been met, since 100% of the townhomes and 6 of the 8 single 

family homes are out of compliance with lot size.  

 

Page 6 of the Staff Report reads “The detached single-family primary design, with 2 common 

wall townhomes is not all that out of character with the neighboring properties but is at a 

significant increased density.  All but the attached single-family homes match the intended 

future use of the area as called for by the Comprehensive Plan land use map.  The attached 

homes can certainly be approved through the Conditional Use Permit if the design is considered 

satisfactory.  The market typically drives when an area is ready to transition to a new use.”     

My response is that the design of the entire subdivision is not satisfactory as it is currently 

presented, regardless if the market is driving the transition to a new use. 

I note the Staff Report indicates on Part 1, page 10  “A queuing analysis would be useful to 

better inform how much delay is caused by school buses on SE 6th Avenue”  and I wonder if 

one will be requested?   

And as I finish, I am curious why the Planning Staff has applied the sidewalk standards from 

Section 16.10.070(B)(8) which indicates sidewalks are required on one side of the street, when 

this a subdivision application, and  I believe the correct Code to apply is the Subdivision Design 

Standards in Code 16.64, where 16.64.015 (E)  and 16.64.70(G) both say streets in subdivisions 

City Council Packet 71 of 369



are required to have sidewalks on both sides.  Further, the Subdivision Design Standards 

indicate specific requirements for the following that do not appear to have not been applied to 

this application: 

Street Alignment 16.64.010. D 
Intersection Angles 16.64.010. F 
Marginal Access Streets (screen planting) 16.64.010.J 
Planting Easements 16.64.010.M 
Utility Easements required on all street lot lines 16.64.030.A 
Street Lights 16.64.070.B (Improvements) 
Street Trees 16.64.070.C.3  (Improvements) 
Street Lighting System 16.64.070. J (Improvements) 
Street Tree Planting 16.64.070.K (Improvements) 
 
 
Thank you for listening.   I appreciate the opportunity to share these thoughts with you.  

 

Regina Taylor 
173 SW 6th Ave 
Canby, OR 97013 
503-989-9221 
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South Ivy Park Subdivision 
 
One of my concerns is the lot sizes and zoning.  I’m not an engineer or a lawyer, but it just seems by 
placing 12 homes (2 existing) on 1.3 acres is like putting a square peg in a round hole.  I’m not opposed to 
the subdivision, but it needs to be developed in a way that improves the area, not degrade it. 
 
I live on Ivy Street, bordering two sides to this subdivision, to the north on one side and west on the other 
side.  I have a garage that was built 76 years ago.  The garage now appears to be on or possibly over the 
property line (depending on city or county lines).  With that said, according to the map the house on lot #5 
(which is below the minimum lot size) will be built 7 feet from the property line.  Possibly next to my 
garage, which could decease to less the 7 feet, which I believe is code.  This house also has a sidewalk 
running 2 feet from its walls on the opposite side.  Does this meet city codes? Is this someplace you would 
like to live, small lot, small house, little to no parking?  This is just one small example.  Are the lot sizes 
calculated correctly according to the city code, can the lot size calculation include the roadway easement 
area?  
 
In the past we have brought forward many questions that have not been answered by Mr. Brown. Whenever 
someone had a concern, instead of answering with a clear and concrete plan, Mr. Brown has waved us off 
or been unable to answer. There are many holes in the plan, such as traffic density or zoning issues.  If 
these questions cannot be answered easily, what will happen should this plan go through? If these concerns 
cannot be addressed while still on paper, what will the reality look like if this plan is put into practice? 
 
Our neighborhood is currently a low-density residential area. This subdivision plans to change that to a 
residential commercial area.  This will change our neighborhood from a small town setting to a crowded 
mess. Many of us moved to this neighborhood for this small town feel. How is it fair that so many of us 
have our home and environment ruined, all for the sake of cramming in too many houses into too small of 
an area? 
 
My last concern is; if the zoning passes what guarantee do we have that the plan set before us today will 
remain? If the property is sold to a developer, which I believe is the plan, does the developer have to stick 
to these plans or can they come in without notifying the neighborhood and modify everything?  
 
I conclude that it seems like this subdivision plan has is being rushed through for the area.  There have been 
many issues brought up that many of us neighboring property owners and even commissioners don’t have 
answers to.  Before you make your decision, please stop and think about what you are voting on tonight.  
With all the question dodging and shaky following of the rules, how do we know how this will affect the 
area in the future? 
 
Thank you, 
Gwyn Benson  
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COMMENTS FOR PUBLIC HEARING DATE: 12/06/2017 
RE:  ZC 17-02, SUB 17-04, CUP 17-05 and APPEAL 17-01 
South Ivy Park Subdivision, Allen Manuel 
COMMENTS FROM:  Regina Taylor, 173 SW 6th Ave, Canby, Or 97013  

 
I am submitting this document in an effort to summarize the most important issues for the City Council to 
consider regarding this land application.  I worry that these items may be underemphasized, owing to the 
time that has lapsed since they were originally voiced, the large volume of paper documentation generated 
and confusion from an inaccurate article in our local newspaper that used details of a completely unrelated 
and separate land use issue.  There has been an overload of information I hope to simplify. 
 
Therefore, I produced this brief overview including the corresponding City Codes 
 

1) City Staff and Council  are unfamiliar with the land type and Policy 6 implications 
2) Is the land Eligible, Appropriate and Timely for Rezone 
3) Calculation of Lot Size and use of lots (artfully dodging the lawful Zone density and use) 

 

1)  UNFAMILAIR WITH THE LAND TYPE AND POLICY 6 IMPLICATIONS  
 
The City Planners and Councils are unfamiliar with the Commercial/Residential Zone:      
Planning Director Bryan Brown commented:     “There are not many areas in the City that has this C-R 
designation, and this was one of the first opportunities our planning commission has had to deal with this 
zone which is a mixed zoning that allows light commercial uses.”   

Staff Report  pgs 1-2, included in Minutes of Oct 9 

 
The City Planners and Council are unfamiliar with the Area of Special Concern #C: 
City Staff reminds us this is one of the rare pieces of land on list called the “Areas of Special Concern” and 
subject to special restrictions and measures, which the Staff and Council has little or possibly no prior 
experience with.    Considerable debate occurred during the Planning Commission Meeting when the 
Planning Director questioned if the city was authorized or required to comply with the Comprehensive Plan 
at all, until it was resolved that Canby City Ordinance 16.54.040.(A) lawfully forces the City to apply those 
restrictions in Comp Plan Policy 6  ---aka “Area of Special Concern C”---   to this land.     
 
Realize what this implies:  The City Planners had researched the ordinances, formulated their opinion, 
submitted their recommendations to the Planning Commissioners, published them in their official Staff 
Report and were in the midst of the Planning Commission meeting, before they fully understood that Policy 
6/Area C has authority over the application! 
 
Notice also that Oregon State Statute ORS 197.195 confirms that because the City of Canby converted Comp 
Plan Policy 6 into an enforceable city code, the City is obligated to use it as a basis for land use decisions.    

Staff Report: pgs 1-2, included in Minutes of Oct 9 
 ORS Statute: https://www.oregonlaws.org/ors/197.195 

City Ordinance:  16.54.040.A 

 
We can see how very complex this land is. We must apply stringent and disciplined examination before 

making any land use decision. 
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2) IS THE LAND ELIGIBLE, APPROPRIATE AND TIMELY FOR REZONE? 
Refer to City Ordinance 16.54.040 Amendments to Zoning Map which is copied below: 

  
 
A.  The Rezone Ordinance is only Tracking Mechanism in place to connect to Policy 6/Area C: 
Carefully reading this ordinance should raise some warnings to the City Council.  The applicant has submitted 
a 3-part application, and the Council has the ability to approve “all or part” of them.  The Council must 
recognize the jeopardy that will result if the applications are separated, which would occur if the applicant 
and his attorney appeal to the Council to pass a stand-alone REZONE while retiring the requests for 
subdivision and conditional use.    
 
Here lies the jeopardy:  the Rezoning criteria contains the only wording in all of our Canby City ordinances 
that directly connects this land to the Comprehensive Plan Policy 6, which is where we find the specific 
warning language “There is no reason to attempt to hasten this transition process (the transition to C-R 
zoning from the current R-1 zoning) because residential uses can eventually be converted to mixed 
residential/commercial use.”     
 
 It is urgent for the City Council to deny the rezone to avoid losing this vital connection with the specific 
restrictions which govern this piece of land.  If the city allowed a stand-alone Rezone, the city has no tracking 
mechanism in place to connect the land back to these specific restrictions, opening the land up to 
unforeseen and inadvertent development incompatible with the designated use of the land. Recall the City 
originally overlooked Policy 6 until it was spotlighted during public comments that Policy 6 warns against R-2 
development here, yet the applicant’s proposal includes four R-2 units (the townhouses).   A Rezone must be 
denied to assure the prohibition against R-2 development remains connected to this piece of land, for the 
specific traffic and access reasons listed.  
 
The applicant has submitted a diagram displaying his dream for the land, but he has also verbalized that he 
intends to sell all but two or three of the lots.  No building plans have been submitted for any lot. We must 
not be hasty and inadvertently subject this land to future development that is inconsistent with Policy 6; 
success in this ideal requires denial of the Rezone to retain the connection of the land to Policy 6.  
 
B. Required Public Facilities not Adequately Determined. 
It is noted in the Findings of the October 9 meeting that the Traffic Survey was conducted on the wrong road 
and also did not include an Intersection Level of Service survey; therefore it has not been proven that the 
required Public  roads are adequate to support the development.  Note that any required traffic 
management devices must be included in the application process (such as right-turn-only lanes on the 
proposed new private street.)   The applications should be DENIED until requirements have been satisfied.  
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3) CALCULATION OF LOT SIZE,  AND USE OF LOTS  
Considerable discussion was generated concerning the method used for Lot Size Averaging, since the square 
footage of lots is directly connected to the density of homes, and determines if they are compliant with the 
designated Zone for the land.   Obviously if any application for development is out of compliance with the 
city Codes for the Zone, the application must be denied.  
 
The Minutes of October 9, on page 2, “The way the lot averaging had been calculated had come into 
question.  The (staff felt the) Code was silent on this issue. (but staff admits) For a normal subdivision with 
Public streets, the street access areas would be excluded (subtracted) during lot averaging.  The report says 
this application has a private street and it uses an access easement which meant the road was part of the 
adjacent lots. Staff believes there was nothing in the Code that stated they could not utilize the street as 
part of the lot averaging. By doing so, they were able to get more lots than they would otherwise. It did 
cause some problems with meeting the R-1.5 zoning development standards.”    
 
Here, we see the Staff was willing to allow the applicant to exceed the limits of the Zone, admitting the 
applicant was “able to get more lots than they would otherwise” which “causes some problems meeting the 
zone standards”, all accomplished by breaking the City Ordinances, simply by declaring the road “private”.   
 
The applicant’s proposed 12-unit subdivision on 1.31 acres, which he claims conforms to Medium Density R-
1.5 is actually High Density, R-2.  Notice R-2 is specifically restricted in Policy 6/Area C , no additional R-2 
development is allowed in Area C.   Our City Staff admitted in the Minutes and Final Decision that 
townhouses also exceed the density of the R-1.5 Zone.      
 
Lot Size Averaging is fully discussed by me in my personal testimony at the October 9 meeting.   Our City 
Ordinance 16.18.030(b.1.a) clearly indicates that “areas in which building is not permitted under local, state 
or federal laws or regulations” should be subtracted from lot sizes, and those areas include utility easements, 
storm water management areas, and the road that provides access to the homes, yet our City Planners and 
the applicant did not subtract these areas, essentially ignoring the City Codes and allowing R-2 High density in 
a R-1.5 Medium density Zone.  I find this very deceptive, and possibly outright illegal. It simply feels wrong, as 
was voiced by all 6 of the City Planning Commissioners in their decision regarding this application.   Is this the 
type of behavior and development we want to encourage?  This type of interpretation (or manipulation) of 
our Codes essentially removes the ability to enforce the lower Zones, since they can be circumvented or 
avoided by crafty, clever, and artful maneuvering, to dodge or bypass the code’s intended Zone limitations 
simply by declaring the use of the Joint and Cross Access provision.   
 
As I mentioned in my verbal testimony on October 9, I reviewed the websites of 21 other municipalities in 
Clackamas, Multnomah and Washington Counties and found all of them subtract the access road/street 
when calculating Lot Size to determine compliance with the Zone requirements.  I believe the Land Use Board 
of Appeals would be interested in viewing this application if it is approved.   
 
I have shown my concerns about Lot Size Averaging graphically in the chart below.   Stormwater 
(surfacewater) management wells are proposed under the street in front of lots 2, 12 and to the side off lot 
11, with utilities placed under the entire street, demonstrating a 2nd reason the entire street is an 
unbuildable area and therefore by Ordinance 16.18.030.B.1.a, MUST BE SUBTRACTED from the lot size.  (The 
city used the legal verbiage “required areas”).  
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Chapter 16.18 R-1.5 Medium Residential Zone 
 
16.18.010   Uses permitted outright in the R-1.5 zone shall be as follows: 
   A.   Uses permitted outright in the R-1 zone; 
   B.   Two-family or three-family dwellings.  One duplex or triplex on each lot.   
16.18.020   Conditional uses in the R-1.5 zone shall be as follows: 

       A.   Uses listed as conditional in the R-1 zone; except as modified by Section 16.18.010, above; 
       B.   Four-family dwellings; 
       C.   Single-family dwellings having common wall construction 16.18.030    
    
Development standards.  The following subsections indicate the required development standards of the R-1.5 zone: 
   
 A.   Minimum and maximum lot area: 
      1.   For single family dwellings: five thousand (5,000) square feet minimum and six thousand five hundred (6,500) square feet 
maximum. 
      2.   For two, three, or four-family dwellings: minimum of six units per acre. Density is calculated by dividing the number of dwelling 
units by the property area in acres (minus area required for street right-of-way and public park/open space areas). Decimals are rounded 
to the nearest whole number. 
      3.   The Planning Commission may approve smaller or larger lots in accordance with subsection B, below. 
   
 B.   Lot area exceptions: 
      1.   The Planning Commission may approve an exception to the minimum and maximum lot area standards in subsection 16.18.030.A 
as part of a subdivision or partition application when all of the following standards are met: 
         a.   The average area of all lots and open space tracts created through the subject land division, excluding required public park land 
dedications, surface water management facilities and similar public use areas, shall be no less than five thousand square feet and no 
greater than six thousand five hundred square feet. Non-required significant natural resource areas shall be included in the average lot 
size calculation to enable a transfer of density onto buildable portions of the site. Required areas include identified parks, wetland areas, 
riparian corridors, and other areas in which building is not permitted under local, state, or federal laws or regulations;   {My comment:  
utility easements, and street right-of-ways that provide access to each home are unbuildable, and must be subtracted} 
         b.   No lot shall be created that contains less than four thousand square feet; and 
         c.   As a condition of granting the exception, the city will require the owner to record a deed restriction with the final plat that prevents 
the re-division of over-sized lots (six thousand five hundred square feet and larger), when such re-division would violate the average lot 
size provision in subsection 16.18.030.B.1.a.  All lots approved for use by more than one dwelling shall be so designated on the final plat. 
      2.   A public benefit must be demonstrated in order to allow more than ten percent of the lots to be outside of the minimum and 
maximum lot areas in subsection 16.18.030.B.1.a. 
      3.   The Planning Commission may modify the maximum lot area requirements in subsection 16.18.030.B if these cannot be met due 
to existing lot dimensions, road patterns, or other site characteristics. 
      4.   Lots of three thousand square feet each may be permitted by the Planning Commission for single family dwellings having common 
wall construction. 
      5.   The maximum lot area standard does not apply to dwellings existing prior to subdivision or partition plan approval or to lots 
designated for open space. 
 
My Comments:     100% of the Townhouses are below the 3,000 sq ft required minimum.     

75% of the SFR are below the 5,000 sq required minimum.   (6 homes out of 8) 
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The following City Ordinances have not been addressed and/or are being violated in Allen Manuel’s 

proposed development on S Ivy/S 6th Ave. 

Zoning General Provisions, 16.08.150(A-E)  Traffic Impact Study. The correct traffic impact study has 

not been conducted; Section F of this ordinance indicates a change to a Zone Map  or the building of a 

subdivision requires a traffic study that includes projections 15-20 future, within a ½ mile from the 

development site, and appropriate mitigations provided. (This has also not been done.)   

Off-Street Parking and Loading 16.10.030.G.5 General Requirments: Adequate directional signs shall be 

installed specifying the joint parking arrangement. (This has not been provided) 

Off-Street Parking and Loading  16.10.040 Prohibited near intersections. In no case will off-street 

parking be allowed within a vision clearance area of an intersection. (This has not been done) 

Parking Lots and Access 16.10.070 Groups of more than four (4) parking spaces shall be so located and 

served by driveways that their use will require no backing movements or other maneuvering within a 

street right-of-way other than an alley.  (The 4 visitor parking stalls violate this ordinance; backing into 

the street is required).  

Off Street Parking and Loading 16.10.070.B. 9b. Parking Lots and Access. No driveways shall be 

constructed within five (5) feet of an adjacent property line, except when two (2) adjacent property 

owners elect to provide joint access to their respective properties.  (This ordinance is violated; the 

driveway or private road abuts the neighboring landowner without the required 5 foot buffer.) 

R-1.5 Medium Density Residential Zone, 16.18.030 Development Standards; this ordinance is violated; 

the proposed lot sizes are smaller than the accepted minimum lot sizes for this zone, on 10 of the 12 

lots. Townhouses require a conditional use permit, but are prohibited on this land which is listed in 

Comprehensive Plan Land Use Element, Policy 6, Area C (prohibits R-2 development on this land.  

Townhouses are R-2 development).   

Conditional Uses 16.50.010a and c: In judging whether or not a conditional use permit shall be 

approved or denied, the Planning Commission shall weigh the proposal's positive and negative features 

that would result from authorizing the particular development at the location proposed and to approve 

such use, shall find that the following criteria are either met, can be met by observance of conditions, or 

are not applicable. A. The proposal will be consistent with the policies of the Comprehensive Plan and 

the requirements of this title and other applicable policies of the city; and C. All required public facilities 

and services exist to adequately meet the needs of the proposed development.  (This application 

violates these ordinances; several negative features including crowding and traffic are created. The 

proposal is NOT consistent with  Policy 6/Area C of the Comprehensive Plan, and not all required public 

facilities and services exist to adequately meet the needs of the proposed development (traffic issues 

and inadequate provision for Storm Water Management in this area already known for flooding.  None 

of the available options under 16.50.040 Placing Conditions on Permit allow the city to impose the types 

of conditions needed to address these issues. ) 
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Amendments to Zoning Map 16.54.040 Standards and criteria. In judging whether or not the zoning 

map should be amended or changed, the Planning Commission and City Council shall consider: A. The 

Comprehensive Plan of the city, giving special attention to Policy 6 of the land use element and 

implementation measures therefore, and the plans and policies of the county, state and local districts in 

order to preserve functions and local aspects of land conservation and development;   B. Whether all 

required public facilities and services exist or will be provided concurrent with development to 

adequately meet the needs of any use or development which would be permitted by the new zoning 

designation.  (This application violates these ordinances; the land is subject to Policy 6/Area C and not 

suitable for Commercial Residential use.  The city has not grown and developed a Commercial interest 

along South Ivy street as our planners expected would happen.  The area is unsuitable for commercial 

business and should remain low density housing due to traffic issues and limited access to the lots would 

be unsuitable for customers.  Public facilities are not in place including adequate traffic control and 

storm water management.  None of the Improvement Conditions that are available for the city planners 

to impose upon this property will rectify these issues nor resolve them.  The time is not right to rezone 

this land as Residential Commercial; it should remain low density as recommended in Policy6/Area C of 

the Comp Plan.) 

Land Division Regulation General Provisions 16.56.010 Purpose. A.  This application violates this 

ordinance; it does not “To ensure that the public health, safety, convenience and general welfare be 

given due consideration in the division and development of land; 2. To help implement the 

Comprehensive Plan and elements thereof” and it does not “minimize, by proper design and 

development, the danger to life and property caused by hazards of fire, flood, soil erosion and land 

slippage”, nor does it “To provide lots, parcels, and development sites of a sufficient shape, size, and 

character for the purpose for which they will be used;”. Nor “To provide the establishment of adequate 

water supply, sewage disposal, surface water drainage”.  (Concerns regarding traffic, crowding, and 

inadequate emergency vehicle turn-around area, and storm water management).   

Subdivisions-Design Standards.  16.64.010 Streets. A. Generally. The location, width and grade of 

streets shall be considered in relation to existing and planned streets, to topographical conditions, to 

public convenience and safety, and to the proposed use of land to be served by the streets. The street 

system shall assure an adequate traffic circulation pattern with intersection angles, grades, tangents, 

and curves appropriate for the traffic to be carried. (the lack of a traffic survey and intersection impact 

study causes this ordinance to be violated).    16.64.015 Access D. The road system shall provide 

adequate access to buildings for residents, visitors, deliveries, emergency vehicles, and garbage 

collection. E. Streets shall have sidewalks on both sides. Pedestrian linkages should also be provided to 

the peripheral street system. (This application is in violation of these ordinances; the density of the 

dwellings provides very narrow access that is not adequate, and there is concern for emergency vehicles 

and garbage collection which will require considerable backing maneuvers that are uncomfortable for 

the large service vehicles and block access for residents.   The proposal provides some sidewalks, but not 

on both sides of all streets, so there will be pedestrians in the road with these vehicles.). 

16.64.030 Easements. A. Utility Lines. Easements for electric lines or other public utilities are required, 

subject to the recommendations of the utility providing agency. Utility easements twelve feet in width 

City Council Packet 92 of 369



11-27-17 

shall be required along all street lot lines unless specifically waived. The commission may also require 

utility easements along side or rear lot lines when required for utility provision. The construction of 

buildings or other improvements on such easements shall not be permitted.  (This ordinance violates 

this ordinance; the utility easement is under the private road, causing it to be an “unbuildable” location, 

and therefore subject to that area being subtracted from lot sizes but the area has not been subtracted, 

causing lot sizes that are smaller than the required minimums) 

16.64.040 Lots. A. Size and Shape. The lot size, width, shape and orientation shall be appropriate for the 

location of the subdivision and for the type of development and use contemplated. (This application 

violates this ordinance; the area is currently single family residences at Low Density. Applicant proposes 

to rezone to Commercial Residential in an area not suited for Commercial use, but retain single family 

homes.  The land should remain as Low Density Residential to preserve the neighborhood and retain the 

lesser amount of traffic since no commercial benefit is gained.  It is not time to rezone this land as 

Commercial Residential and no benefit is gained by the community by rezoning. A higher density zone 

would be detrimental due to the extra traffic just feet from S Ivy street which is a Truck Route. The Lot 

Sizes and shapes violate this ordinance; two lots are shaped and situated with sidewalks within 2 FEET of 

the walls of the home which is out of proportion for this type of development and out of character for 

the neighborhood.  There is not sufficient public benefit gained by forcing such a density into this 

neighborhood.) 

 

16.64.040 Lots. sizes shall conform with requirements of Division III.  (This application violates this 

ordinance; the minimum lot sizes are not met by 10 of the 12 lots).  

16.64.040 J. Designation of Lots as ‘Infill Home’ Sites. The Planning Commission may require that 

homes built on one or more lots adjacent to existing development be subject to any or all of the 

requirements of 16.21.050 - Infill Homes. Furthermore, for subdivisions where the parent parcel(s) is 

less than two acres in size, the Planning Commission may require that all homes built on lots in the 

subdivision be subject to any or all of the requirements of 16.21.050. These requirements are to be 

shown on the subdivision plat or included in the deed restrictions.(This application is out of compliance 

with this ordinance.  The parent parcel(s) total 1.31 acres---under 2 acres---therefore the lots are subject 

to infill home standards but no Conditional Use has been imposed in the applicant to assure the homes 

comply with 16.21.050, such as limiting infill homes exceeding one story to not exceed lot coverage of 

35%, and maximum height of 28 feet. These should be included in as Conditional Uses if the rezone and 

subdivision is approved).  

16.64.070 Improvements. C. Streets. 6. The proposed use shall not impose an undue burden on the 

transportation system. The City may require the applicant to provide adequate information, such as a 

traffic impact study, to demonstrate the level of impact to the surrounding street system. The developer 

shall be required to mitigate impacts attributable to the project. 7. The determination of impact or 

effect and the scope of the impact study should be coordinated with the provider of the affected 

transportation facility. 8. Dedication of land for streets, transit facilities, sidewalks, bikeways, paths, or 
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access ways shall be required where the existing transportation system will be impacted by or is 

inadequate to handle the additional burden caused by the proposed use. 9. Improvements such as 

paving, curbing, installation or contribution to traffic signals, construction of sidewalks, bikeways, access 

ways, paths, or streets that serve the proposed use where the existing transportation system may be 

burdened by the proposed use. (This application is in violation with these ordinances: The applicant has 

not proven the proposed use will not impose an undue burden on the transportation system since the 

required traffic and intersection surveys have not been completed.  Until they are completed, 

inadequate information prevents knowledge if additional requirements will be made for safety or 

mitigation of traffic.  The rezone and subdivision should be denied until properly processed).  

 

16.64.070 Improvements.  D. Surface Drainage and Storm Sewer System. 4. A conceptual stormwater 

management report must be submitted with the subdivision application. The report must demonstrate 

how and where stormwater will be managed on site at the subdivision. Where LID practices are not 

used, the applicant must demonstrate why LID is not feasible. The report will be reviewed by the Canby 

Public Works Department and shall be consistent with the Public Works Design Standards. Generally, the 

stormwater management plan must include the following: a. A description of existing conditions 

including a map; b. A description of the proposed stormwater system including a map; c. An estimate of 

existing storm water run off; d. An estimate of proposed storm water run off; e. The detention/retention 

requirements; and f. The discharge location, treatment method and sizing, and if discharging to the 

ground, the expected infiltration rates based upon soils mapping data. 5. Responsibility for maintenance 

of LID facilities shall be as follows: a. The Canby Public Works Department shall be responsible for 

maintaining all LID facilities located within the public right-of-way, and for providing for the safety of the 

public as related to LID facilities, b. Private property owners shall be responsible for maintaining all LID 

facilities on their property. The city reserves the right to inspect such facilities at any time. Upon written 

notice by the city to the owner that the facility has been compromised to the point where the design 

capacity is no longer available or the facility is not functioning as designed and approved, the owner 

shall correct the problem. If the owner fails to respond to the written notice within 15 days, the city may 

undertake the work and bill all time and material to the owner. c. For LID facilities that are not located in 

the public right-of-way and serve multiple private residential properties, a public easement for the LID 

facility shall be established and the Canby Public Works Department shall be responsible for 

maintenance of the facility. All property owners served by the facility shall pay a stormwater 

maintenance fee to the city to cover the cost of maintenance of the facility  (This application violates 

this ordinance: the conceptual Storm Water management report has not been submitted, and this area 

is a known flood area.  No rezoning nor subdivision should be permitted in this area unless properly 

reviewed first.) 
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To whom it may concern, 

 

RE: Support for Denied Application CUP 17-05/ZC 17-02/SUB 17-04 S Ivy Park Subdivision, Allen Manuel  

 

I’d like to register my support for the Planning Commissions’ rejection of the Ivy Park Zone 

Change/Subdivision/Conditional Use Permit applications.  This decision is in alignment with the City’s 

Comprehensive Plan and the concerns for “Area C” outlined by the city in that document. I can not see 

how the congestion that would be caused by moving forward with the project would benefit the city or 

its residents in any positive way. 

 

I really was heartened that the committee took the concerns of citizens into account when making their 

decision, and I hope that continues in their review of this appeal.  

 

The original comments/concerns our family submitted prior to the rejection are also included after the 

commencement of this statement.  

 

Thank you! 

Jennifer Driskill and Family 

 

 

 

9/26/2017 

To whom it may concern, 

 

RE: Application CUP 17-05/ZC 17-02/SUB 17-04 S Ivy Park Subdivision, Allen Manuel 

 

I live in Canby because I want my family in a safe and relatively quiet town. Approving these zoning 

requests will exponentially increase the car traffic in the 6th Ave street area, very close to the junction 

with the even busier Ivy street. The assessment done on traffic impact appears to have focused 

exclusively on the impact to Ivy and not to 6th Ave and its surrounding neighborhood – which I believe 

will be far more significant and negatively consequential than was examined. A left turn out of the 

subdivision on to 6th will be very difficult and cause congestion, exacerbated by any driver who attempts 

to turn left yet again onto Ivy (around car, pedestrian and bike traffic). As this is the best route to main 

roads and services, this will undeniably be the most utilized path. Those who leave the subdivision and 

head down 6th to the south will be driving quite a distance down 6th before they could make any turns, 

affecting the entire street and surrounding R-1 neighborhood streets. There are a lot of small children, 

and this area is already challenged by cars that go faster than the posted speed cutting through. 

 

Canby is a town that requires a car to live in or visit. There will be a minimum of two cars at any of these 

new dwellings, just for the people who live there. The people moving in to the proposed subdivision can 

be expected like anyone else to host housewarmings, birthdays, holiday celebrations and everyday 

visitors. Each of those simple instances, for each of those twelve houses, will increase surrounding street 
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traffic and parking congestion on a regular basis. The developer reported that no street parking will be 

allowed in the subdivision as it’s not wide enough to accommodate it. The extremely limited four spaces 

of “overflow” parking planned for will never be available, let’s be frank, so where are visitors really going 

to park? On an already crowded 6th Ave…or nearly as bad, on the subdivision street despite it being 

posted that’s not an acceptable location. That will have a notable negative impact on the lives of the 

people who elected to move into those homes. 

 

I have grave concerns about the safety of the proposed drive to access these new houses and 

townhomes. The street is so narrow – fire trucks will not be able to get in (and get out)! They will out of 

necessity refuse to get stuck, and not having fire services available is not reasonable to expose new 

buyers to. It is well documented that new homes burn far faster than homes built before the 1980’s; 

time and access are essential factors to saving lives and property. The three weekly Canby Disposal 

trucks for garbage, recycling, and yard debris will not be able to get in and out either. Nearly forty of 

their bins cannot reasonably be collected at 6th Ave entrance. One more consideration: Are we to expect 

that the twelve homes in this new development will never need to receive a UPS or FedEx package 

either? That no one uses Amazon or buys holiday presents via mail? That’s completely unrealistic. All 

appearances are that these fundamental needs of a household in Canby can not be met as proposed.  

 

I would also like to call out Policy 6 of the Canby Comprehensive Plan, which covers 10 areas of special 

concern for applying zoning changes. Area C is where the South Ivy subdivision is located, mapped on 

page 67 of the Canby Comprehensive Plan. Pages 56-58 specifically refer to Area C. On page 60, the 

plan’s own assessment acknowledges this area as one that should likely be left as low density residential 

to protect from incompatible development, and left in a “holding pattern” until a “thorough 

redevelopment of the area has been undertaken”. Neither the near-term plans to install sidewalks and a 

bike lane down Ivy, nor installation of a light at Township and Ivy, seem like they are substantial enough 

to meet the “thorough redevelopment of the area” criteria and consider the proposed kinds of changes 

in a designated area of special concern at this time.   

 

Those of us who are neighbors made their home purchases with an understanding that they lived in or 

very near a low density residential area. While we all recognize that zoning may have a need to change 

with the city’s growth over time, this is just not that time. To change the zoning in this area now is just 

downright greedy, and directly in conflict with the council’s own assessment of this area not being 

conducive to changes of this nature until far later.  

 

I am not opposed to developing within the current R-1 density. Full size lots today will be more readily 

converted piecemeal into C-R lots down the road when it does make sense to re-evaluate this area of 

special concern. I formally oppose the zoning request to change to C-R, the proposed subdivision plan, 

and the proposed townhome exemption. 

 

Please don’t make the same mistakes here that the City of Portland has. Over the last decade they 

ruined a vibrant, livable community. The overly ambitious high-density development did not account for 

the reality of parking, commuter vehicles and traffic patterns, and there is no going back. Car traffic 

impacts are even more necessary to consider here where there is not a robust transit system to offload 
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the need for nearly all adults to have a car. Current Canby residents and their families don’t deserve to 

have their quality of life compromised forever for one person’s short-term profit. Though I empathize 

with the land owner’s development challenges, I firmly believe that those who will come in and continue 

to grow the town as the years go on won’t benefit from us moving forward with this proposal either.  

 

Thank you for your time and consideration, 

 

Jennifer Driskill 

On Behalf of the Driskill Family 

249 SW 3rd Ave, Canby 
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COMMENTS FOR PUBLIC HEARING DATE: 12/06/2017 
RE:  ZC 17-02, SUB 17-04, CUP 17-05 and APPEAL 17-01 
South Ivy Park Subdivision, Allen Manuel 
COMMENTS FROM:  Regina Taylor, 173 SW 6th Ave, Canby, Or 97013  

 
I am submitting this document in an effort to summarize the most important issues for the City Council to 
consider regarding this land application.  I worry that these items may be underemphasized, owing to the 
time that has lapsed since they were originally voiced, the large volume of paper documentation generated 
and confusion from an inaccurate article in our local newspaper that used details of a completely unrelated 
and separate land use issue.  There has been an overload of information I hope to simplify. 
 
Therefore, I produced this brief overview including the corresponding City Codes 
 

1) City Staff and Council  are unfamiliar with the land type and Policy 6 implications 
2) Is the land Eligible, Appropriate and Timely for Rezone 
3) Calculation of Lot Size and use of lots (artfully dodging the lawful Zone density and use) 

 

1)  UNFAMILAIR WITH THE LAND TYPE AND POLICY 6 IMPLICATIONS  
 
The City Planners and Councils are unfamiliar with the Commercial/Residential Zone:      
Planning Director Bryan Brown commented:     “There are not many areas in the City that has this C-R 
designation, and this was one of the first opportunities our planning commission has had to deal with this 
zone which is a mixed zoning that allows light commercial uses.”   

Staff Report  pgs 1-2, included in Minutes of Oct 9 

 
The City Planners and Council are unfamiliar with the Area of Special Concern #C: 
City Staff reminds us this is one of the rare pieces of land on list called the “Areas of Special Concern” and 
subject to special restrictions and measures, which the Staff and Council has little or possibly no prior 
experience with.    Considerable debate occurred during the Planning Commission Meeting when the 
Planning Director questioned if the city was authorized or required to comply with the Comprehensive Plan 
at all, until it was resolved that Canby City Ordinance 16.54.040.(A) lawfully forces the City to apply those 
restrictions in Comp Plan Policy 6  ---aka “Area of Special Concern C”---   to this land.     
 
Realize what this implies:  The City Planners had researched the ordinances, formulated their opinion, 
submitted their recommendations to the Planning Commissioners, published them in their official Staff 
Report and were in the midst of the Planning Commission meeting, before they fully understood that Policy 
6/Area C has authority over the application! 
 
Notice also that Oregon State Statute ORS 197.195 confirms that because the City of Canby converted Comp 
Plan Policy 6 into an enforceable city code, the City is obligated to use it as a basis for land use decisions.    

Staff Report: pgs 1-2, included in Minutes of Oct 9 
 ORS Statute: https://www.oregonlaws.org/ors/197.195 

City Ordinance:  16.54.040.A 

 
We can see how very complex this land is. We must apply stringent and disciplined examination before 

making any land use decision. 
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2) IS THE LAND ELIGIBLE, APPROPRIATE AND TIMELY FOR REZONE? 
Refer to City Ordinance 16.54.040 Amendments to Zoning Map which is copied below: 

  
 
A.  The Rezone Ordinance is only Tracking Mechanism in place to connect to Policy 6/Area C: 
Carefully reading this ordinance should raise some warnings to the City Council.  The applicant has submitted 
a 3-part application, and the Council has the ability to approve “all or part” of them.  The Council must 
recognize the jeopardy that will result if the applications are separated, which would occur if the applicant 
and his attorney appeal to the Council to pass a stand-alone REZONE while retiring the requests for 
subdivision and conditional use.    
 
Here lies the jeopardy:  the Rezoning criteria contains the only wording in all of our Canby City ordinances 
that directly connects this land to the Comprehensive Plan Policy 6, which is where we find the specific 
warning language “There is no reason to attempt to hasten this transition process (the transition to C-R 
zoning from the current R-1 zoning) because residential uses can eventually be converted to mixed 
residential/commercial use.”     
 
 It is urgent for the City Council to deny the rezone to avoid losing this vital connection with the specific 
restrictions which govern this piece of land.  If the city allowed a stand-alone Rezone, the city has no tracking 
mechanism in place to connect the land back to these specific restrictions, opening the land up to 
unforeseen and inadvertent development incompatible with the designated use of the land. Recall the City 
originally overlooked Policy 6 until it was spotlighted during public comments that Policy 6 warns against R-2 
development here, yet the applicant’s proposal includes four R-2 units (the townhouses).   A Rezone must be 
denied to assure the prohibition against R-2 development remains connected to this piece of land, for the 
specific traffic and access reasons listed.  
 
The applicant has submitted a diagram displaying his dream for the land, but he has also verbalized that he 
intends to sell all but two or three of the lots.  No building plans have been submitted for any lot. We must 
not be hasty and inadvertently subject this land to future development that is inconsistent with Policy 6; 
success in this ideal requires denial of the Rezone to retain the connection of the land to Policy 6.  
 
B. Required Public Facilities not Adequately Determined. 
It is noted in the Findings of the October 9 meeting that the Traffic Survey was conducted on the wrong road 
and also did not include an Intersection Level of Service survey; therefore it has not been proven that the 
required Public  roads are adequate to support the development.  Note that any required traffic 
management devices must be included in the application process (such as right-turn-only lanes on the 
proposed new private street.)   The applications should be DENIED until requirements have been satisfied.  

City Council Packet 102 of 369



3) CALCULATION OF LOT SIZE,  AND USE OF LOTS  
Considerable discussion was generated concerning the method used for Lot Size Averaging, since the square 
footage of lots is directly connected to the density of homes, and determines if they are compliant with the 
designated Zone for the land.   Obviously if any application for development is out of compliance with the 
city Codes for the Zone, the application must be denied.  
 
The Minutes of October 9, on page 2, “The way the lot averaging had been calculated had come into 
question.  The (staff felt the) Code was silent on this issue. (but staff admits) For a normal subdivision with 
Public streets, the street access areas would be excluded (subtracted) during lot averaging.  The report says 
this application has a private street and it uses an access easement which meant the road was part of the 
adjacent lots. Staff believes there was nothing in the Code that stated they could not utilize the street as 
part of the lot averaging. By doing so, they were able to get more lots than they would otherwise. It did 
cause some problems with meeting the R-1.5 zoning development standards.”    
 
Here, we see the Staff was willing to allow the applicant to exceed the limits of the Zone, admitting the 
applicant was “able to get more lots than they would otherwise” which “causes some problems meeting the 
zone standards”, all accomplished by breaking the City Ordinances, simply by declaring the road “private”.   
 
The applicant’s proposed 12-unit subdivision on 1.31 acres, which he claims conforms to Medium Density R-
1.5 is actually High Density, R-2.  Notice R-2 is specifically restricted in Policy 6/Area C , no additional R-2 
development is allowed in Area C.   Our City Staff admitted in the Minutes and Final Decision that 
townhouses also exceed the density of the R-1.5 Zone.      
 
Lot Size Averaging is fully discussed by me in my personal testimony at the October 9 meeting.   Our City 
Ordinance 16.18.030(b.1.a) clearly indicates that “areas in which building is not permitted under local, state 
or federal laws or regulations” should be subtracted from lot sizes, and those areas include utility easements, 
storm water management areas, and the road that provides access to the homes, yet our City Planners and 
the applicant did not subtract these areas, essentially ignoring the City Codes and allowing R-2 High density in 
a R-1.5 Medium density Zone.  I find this very deceptive, and possibly outright illegal. It simply feels wrong, as 
was voiced by all 6 of the City Planning Commissioners in their decision regarding this application.   Is this the 
type of behavior and development we want to encourage?  This type of interpretation (or manipulation) of 
our Codes essentially removes the ability to enforce the lower Zones, since they can be circumvented or 
avoided by crafty, clever, and artful maneuvering, to dodge or bypass the code’s intended Zone limitations 
simply by declaring the use of the Joint and Cross Access provision.   
 
As I mentioned in my verbal testimony on October 9, I reviewed the websites of 21 other municipalities in 
Clackamas, Multnomah and Washington Counties and found all of them subtract the access road/street 
when calculating Lot Size to determine compliance with the Zone requirements.  I believe the Land Use Board 
of Appeals would be interested in viewing this application if it is approved.   
 
I have shown my concerns about Lot Size Averaging graphically in the chart below.   Stormwater 
(surfacewater) management wells are proposed under the street in front of lots 2, 12 and to the side off lot 
11, with utilities placed under the entire street, demonstrating a 2nd reason the entire street is an 
unbuildable area and therefore by Ordinance 16.18.030.B.1.a, MUST BE SUBTRACTED from the lot size.  (The 
city used the legal verbiage “required areas”).  
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Chapter 16.18 R-1.5 Medium Residential Zone 
 
16.18.010   Uses permitted outright in the R-1.5 zone shall be as follows: 
   A.   Uses permitted outright in the R-1 zone; 
   B.   Two-family or three-family dwellings.  One duplex or triplex on each lot.   
16.18.020   Conditional uses in the R-1.5 zone shall be as follows: 

       A.   Uses listed as conditional in the R-1 zone; except as modified by Section 16.18.010, above; 
       B.   Four-family dwellings; 
       C.   Single-family dwellings having common wall construction 16.18.030    
    
Development standards.  The following subsections indicate the required development standards of the R-1.5 zone: 
   
 A.   Minimum and maximum lot area: 
      1.   For single family dwellings: five thousand (5,000) square feet minimum and six thousand five hundred (6,500) square feet 
maximum. 
      2.   For two, three, or four-family dwellings: minimum of six units per acre. Density is calculated by dividing the number of dwelling 
units by the property area in acres (minus area required for street right-of-way and public park/open space areas). Decimals are rounded 
to the nearest whole number. 
      3.   The Planning Commission may approve smaller or larger lots in accordance with subsection B, below. 
   
 B.   Lot area exceptions: 
      1.   The Planning Commission may approve an exception to the minimum and maximum lot area standards in subsection 16.18.030.A 
as part of a subdivision or partition application when all of the following standards are met: 
         a.   The average area of all lots and open space tracts created through the subject land division, excluding required public park land 
dedications, surface water management facilities and similar public use areas, shall be no less than five thousand square feet and no 
greater than six thousand five hundred square feet. Non-required significant natural resource areas shall be included in the average lot 
size calculation to enable a transfer of density onto buildable portions of the site. Required areas include identified parks, wetland areas, 
riparian corridors, and other areas in which building is not permitted under local, state, or federal laws or regulations;   {My comment:  
utility easements, and street right-of-ways that provide access to each home are unbuildable, and must be subtracted} 
         b.   No lot shall be created that contains less than four thousand square feet; and 
         c.   As a condition of granting the exception, the city will require the owner to record a deed restriction with the final plat that prevents 
the re-division of over-sized lots (six thousand five hundred square feet and larger), when such re-division would violate the average lot 
size provision in subsection 16.18.030.B.1.a.  All lots approved for use by more than one dwelling shall be so designated on the final plat. 
      2.   A public benefit must be demonstrated in order to allow more than ten percent of the lots to be outside of the minimum and 
maximum lot areas in subsection 16.18.030.B.1.a. 
      3.   The Planning Commission may modify the maximum lot area requirements in subsection 16.18.030.B if these cannot be met due 
to existing lot dimensions, road patterns, or other site characteristics. 
      4.   Lots of three thousand square feet each may be permitted by the Planning Commission for single family dwellings having common 
wall construction. 
      5.   The maximum lot area standard does not apply to dwellings existing prior to subdivision or partition plan approval or to lots 
designated for open space. 
 
My Comments:     100% of the Townhouses are below the 3,000 sq ft required minimum.     

75% of the SFR are below the 5,000 sq required minimum.   (6 homes out of 8) 
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11-27-17 

The following City Ordinances have not been addressed and/or are being violated in Allen Manuel’s 

proposed development on S Ivy/S 6th Ave. 

Zoning General Provisions, 16.08.150(A-E)  Traffic Impact Study. The correct traffic impact study has 

not been conducted; Section F of this ordinance indicates a change to a Zone Map  or the building of a 

subdivision requires a traffic study that includes projections 15-20 future, within a ½ mile from the 

development site, and appropriate mitigations provided. (This has also not been done.)   

Off-Street Parking and Loading 16.10.030.G.5 General Requirments: Adequate directional signs shall be 

installed specifying the joint parking arrangement. (This has not been provided) 

Off-Street Parking and Loading  16.10.040 Prohibited near intersections. In no case will off-street 

parking be allowed within a vision clearance area of an intersection. (This has not been done) 

Parking Lots and Access 16.10.070 Groups of more than four (4) parking spaces shall be so located and 

served by driveways that their use will require no backing movements or other maneuvering within a 

street right-of-way other than an alley.  (The 4 visitor parking stalls violate this ordinance; backing into 

the street is required).  

Off Street Parking and Loading 16.10.070.B. 9b. Parking Lots and Access. No driveways shall be 

constructed within five (5) feet of an adjacent property line, except when two (2) adjacent property 

owners elect to provide joint access to their respective properties.  (This ordinance is violated; the 

driveway or private road abuts the neighboring landowner without the required 5 foot buffer.) 

R-1.5 Medium Density Residential Zone, 16.18.030 Development Standards; this ordinance is violated; 

the proposed lot sizes are smaller than the accepted minimum lot sizes for this zone, on 10 of the 12 

lots. Townhouses require a conditional use permit, but are prohibited on this land which is listed in 

Comprehensive Plan Land Use Element, Policy 6, Area C (prohibits R-2 development on this land.  

Townhouses are R-2 development).   

Conditional Uses 16.50.010a and c: In judging whether or not a conditional use permit shall be 

approved or denied, the Planning Commission shall weigh the proposal's positive and negative features 

that would result from authorizing the particular development at the location proposed and to approve 

such use, shall find that the following criteria are either met, can be met by observance of conditions, or 

are not applicable. A. The proposal will be consistent with the policies of the Comprehensive Plan and 

the requirements of this title and other applicable policies of the city; and C. All required public facilities 

and services exist to adequately meet the needs of the proposed development.  (This application 

violates these ordinances; several negative features including crowding and traffic are created. The 

proposal is NOT consistent with  Policy 6/Area C of the Comprehensive Plan, and not all required public 

facilities and services exist to adequately meet the needs of the proposed development (traffic issues 

and inadequate provision for Storm Water Management in this area already known for flooding.  None 

of the available options under 16.50.040 Placing Conditions on Permit allow the city to impose the types 

of conditions needed to address these issues. ) 

City Council Packet 117 of 369



11-27-17 

Amendments to Zoning Map 16.54.040 Standards and criteria. In judging whether or not the zoning 

map should be amended or changed, the Planning Commission and City Council shall consider: A. The 

Comprehensive Plan of the city, giving special attention to Policy 6 of the land use element and 

implementation measures therefore, and the plans and policies of the county, state and local districts in 

order to preserve functions and local aspects of land conservation and development;   B. Whether all 

required public facilities and services exist or will be provided concurrent with development to 

adequately meet the needs of any use or development which would be permitted by the new zoning 

designation.  (This application violates these ordinances; the land is subject to Policy 6/Area C and not 

suitable for Commercial Residential use.  The city has not grown and developed a Commercial interest 

along South Ivy street as our planners expected would happen.  The area is unsuitable for commercial 

business and should remain low density housing due to traffic issues and limited access to the lots would 

be unsuitable for customers.  Public facilities are not in place including adequate traffic control and 

storm water management.  None of the Improvement Conditions that are available for the city planners 

to impose upon this property will rectify these issues nor resolve them.  The time is not right to rezone 

this land as Residential Commercial; it should remain low density as recommended in Policy6/Area C of 

the Comp Plan.) 

Land Division Regulation General Provisions 16.56.010 Purpose. A.  This application violates this 

ordinance; it does not “To ensure that the public health, safety, convenience and general welfare be 

given due consideration in the division and development of land; 2. To help implement the 

Comprehensive Plan and elements thereof” and it does not “minimize, by proper design and 

development, the danger to life and property caused by hazards of fire, flood, soil erosion and land 

slippage”, nor does it “To provide lots, parcels, and development sites of a sufficient shape, size, and 

character for the purpose for which they will be used;”. Nor “To provide the establishment of adequate 

water supply, sewage disposal, surface water drainage”.  (Concerns regarding traffic, crowding, and 

inadequate emergency vehicle turn-around area, and storm water management).   

Subdivisions-Design Standards.  16.64.010 Streets. A. Generally. The location, width and grade of 

streets shall be considered in relation to existing and planned streets, to topographical conditions, to 

public convenience and safety, and to the proposed use of land to be served by the streets. The street 

system shall assure an adequate traffic circulation pattern with intersection angles, grades, tangents, 

and curves appropriate for the traffic to be carried. (the lack of a traffic survey and intersection impact 

study causes this ordinance to be violated).    16.64.015 Access D. The road system shall provide 

adequate access to buildings for residents, visitors, deliveries, emergency vehicles, and garbage 

collection. E. Streets shall have sidewalks on both sides. Pedestrian linkages should also be provided to 

the peripheral street system. (This application is in violation of these ordinances; the density of the 

dwellings provides very narrow access that is not adequate, and there is concern for emergency vehicles 

and garbage collection which will require considerable backing maneuvers that are uncomfortable for 

the large service vehicles and block access for residents.   The proposal provides some sidewalks, but not 

on both sides of all streets, so there will be pedestrians in the road with these vehicles.). 

16.64.030 Easements. A. Utility Lines. Easements for electric lines or other public utilities are required, 

subject to the recommendations of the utility providing agency. Utility easements twelve feet in width 
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shall be required along all street lot lines unless specifically waived. The commission may also require 

utility easements along side or rear lot lines when required for utility provision. The construction of 

buildings or other improvements on such easements shall not be permitted.  (This ordinance violates 

this ordinance; the utility easement is under the private road, causing it to be an “unbuildable” location, 

and therefore subject to that area being subtracted from lot sizes but the area has not been subtracted, 

causing lot sizes that are smaller than the required minimums) 

16.64.040 Lots. A. Size and Shape. The lot size, width, shape and orientation shall be appropriate for the 

location of the subdivision and for the type of development and use contemplated. (This application 

violates this ordinance; the area is currently single family residences at Low Density. Applicant proposes 

to rezone to Commercial Residential in an area not suited for Commercial use, but retain single family 

homes.  The land should remain as Low Density Residential to preserve the neighborhood and retain the 

lesser amount of traffic since no commercial benefit is gained.  It is not time to rezone this land as 

Commercial Residential and no benefit is gained by the community by rezoning. A higher density zone 

would be detrimental due to the extra traffic just feet from S Ivy street which is a Truck Route. The Lot 

Sizes and shapes violate this ordinance; two lots are shaped and situated with sidewalks within 2 FEET of 

the walls of the home which is out of proportion for this type of development and out of character for 

the neighborhood.  There is not sufficient public benefit gained by forcing such a density into this 

neighborhood.) 

 

16.64.040 Lots. sizes shall conform with requirements of Division III.  (This application violates this 

ordinance; the minimum lot sizes are not met by 10 of the 12 lots).  

16.64.040 J. Designation of Lots as ‘Infill Home’ Sites. The Planning Commission may require that 

homes built on one or more lots adjacent to existing development be subject to any or all of the 

requirements of 16.21.050 - Infill Homes. Furthermore, for subdivisions where the parent parcel(s) is 

less than two acres in size, the Planning Commission may require that all homes built on lots in the 

subdivision be subject to any or all of the requirements of 16.21.050. These requirements are to be 

shown on the subdivision plat or included in the deed restrictions.(This application is out of compliance 

with this ordinance.  The parent parcel(s) total 1.31 acres---under 2 acres---therefore the lots are subject 

to infill home standards but no Conditional Use has been imposed in the applicant to assure the homes 

comply with 16.21.050, such as limiting infill homes exceeding one story to not exceed lot coverage of 

35%, and maximum height of 28 feet. These should be included in as Conditional Uses if the rezone and 

subdivision is approved).  

16.64.070 Improvements. C. Streets. 6. The proposed use shall not impose an undue burden on the 

transportation system. The City may require the applicant to provide adequate information, such as a 

traffic impact study, to demonstrate the level of impact to the surrounding street system. The developer 

shall be required to mitigate impacts attributable to the project. 7. The determination of impact or 

effect and the scope of the impact study should be coordinated with the provider of the affected 

transportation facility. 8. Dedication of land for streets, transit facilities, sidewalks, bikeways, paths, or 
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access ways shall be required where the existing transportation system will be impacted by or is 

inadequate to handle the additional burden caused by the proposed use. 9. Improvements such as 

paving, curbing, installation or contribution to traffic signals, construction of sidewalks, bikeways, access 

ways, paths, or streets that serve the proposed use where the existing transportation system may be 

burdened by the proposed use. (This application is in violation with these ordinances: The applicant has 

not proven the proposed use will not impose an undue burden on the transportation system since the 

required traffic and intersection surveys have not been completed.  Until they are completed, 

inadequate information prevents knowledge if additional requirements will be made for safety or 

mitigation of traffic.  The rezone and subdivision should be denied until properly processed).  

 

16.64.070 Improvements.  D. Surface Drainage and Storm Sewer System. 4. A conceptual stormwater 

management report must be submitted with the subdivision application. The report must demonstrate 

how and where stormwater will be managed on site at the subdivision. Where LID practices are not 

used, the applicant must demonstrate why LID is not feasible. The report will be reviewed by the Canby 

Public Works Department and shall be consistent with the Public Works Design Standards. Generally, the 

stormwater management plan must include the following: a. A description of existing conditions 

including a map; b. A description of the proposed stormwater system including a map; c. An estimate of 

existing storm water run off; d. An estimate of proposed storm water run off; e. The detention/retention 

requirements; and f. The discharge location, treatment method and sizing, and if discharging to the 

ground, the expected infiltration rates based upon soils mapping data. 5. Responsibility for maintenance 

of LID facilities shall be as follows: a. The Canby Public Works Department shall be responsible for 

maintaining all LID facilities located within the public right-of-way, and for providing for the safety of the 

public as related to LID facilities, b. Private property owners shall be responsible for maintaining all LID 

facilities on their property. The city reserves the right to inspect such facilities at any time. Upon written 

notice by the city to the owner that the facility has been compromised to the point where the design 

capacity is no longer available or the facility is not functioning as designed and approved, the owner 

shall correct the problem. If the owner fails to respond to the written notice within 15 days, the city may 

undertake the work and bill all time and material to the owner. c. For LID facilities that are not located in 

the public right-of-way and serve multiple private residential properties, a public easement for the LID 

facility shall be established and the Canby Public Works Department shall be responsible for 

maintenance of the facility. All property owners served by the facility shall pay a stormwater 

maintenance fee to the city to cover the cost of maintenance of the facility  (This application violates 

this ordinance: the conceptual Storm Water management report has not been submitted, and this area 

is a known flood area.  No rezoning nor subdivision should be permitted in this area unless properly 

reviewed first.) 
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11-27-17  

South Ivy Park Subdivision 

 
One of my concerns is the lot sizes and zoning.  I’m not an engineer or a lawyer, but it just seems by 

placing 12 homes (2 existing) on 1.3 acres is like putting a square peg in a round hole.  I’m not opposed to 

the subdivision, but it needs to be developed in a way that improves the area, not degrade it. 

 

I live on Ivy Street, bordering two sides to this subdivision, to the north on one side and west on the other 

side.  I have a garage that was built 76 years ago.  The garage now appears to be on or possibly over the 

property line (depending on city or county lines).  With that said, according to the map the house on lot #5 

(which is below the minimum lot size) will be built 7 feet from the property line.  Possibly next to my 

garage, which could decease to less the 7 feet, which I believe is code.  This house also has a sidewalk 

running 2 feet from its walls on the opposite side.  Does this meet city codes? Is this someplace you would 

like to live, small lot, small house, little to no parking?  This is just one small example.  Are the lot sizes 

calculated correctly according to the city code, can the lot size calculation include the roadway easement 

area?  

 

In the past we have brought forward many questions that have not been answered by Mr. Brown. Whenever 

someone had a concern, instead of answering with a clear and concrete plan, Mr. Brown has waved us off 

or been unable to answer. There are many holes in the plan, such as traffic density or zoning issues.  If 

these questions cannot be answered easily, what will happen should this plan go through? If these concerns 

cannot be addressed while still on paper, what will the reality look like if this plan is put into practice? 

 

Our neighborhood is currently a low-density residential area. This subdivision plans to change that to a 

residential commercial area.  This will change our neighborhood from a small town setting to a crowded 

mess. Many of us moved to this neighborhood for this small town feel. How is it fair that so many of us 

have our home and environment ruined, all for the sake of cramming in too many houses into too small of 

an area? 

 

My last concern is; if the zoning passes what guarantee do we have that the plan set before us today will 

remain? If the property is sold to a developer, which I believe is the plan, does the developer have to stick 

to these plans or can they come in without notifying the neighborhood and modify everything?  

 

I conclude that it seems like this subdivision plan has is being rushed through for the area.  There have been 

many issues brought up that many of us neighboring property owners and even commissioners don’t have 

answers to.  Before you make your decision, please stop and think about what you are voting on tonight.  

With all the question dodging and shaky following of the rules, how do we know how this will affect the 

area in the future? 

 

Thank you, 
Gwyn Benson  
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RE:  Proposal for Zoning Map Amendment, Conditional Use Permit and Subdivision  

CUP 17-05/ZC 17-02/SUB 17-04 

Applicant:  Allen Manuel 

Location:  1.31 Acres at 533, 553, 583 S Ivy Street, Canby, Oregon 

 

INTRODUCTION:   My name is Regina Taylor; I reside at 173 SW 6th Ave, Canby, where I am the 

homeowner.    

 

OPENING COMMENTS:   I had submitted my comments to the Planning Staff by the September 

27 deadline for this land use application.   Allen made some design changes after my comments 

were submitted, and I would like permission from the Chair to provide the council with my 

corresponding updates.  It’s just one page, front and back.  

 

I want to thank both the Planning Staff and Allen Manuel for recent design changes to the 

proposed subdivision, which now includes a sidewalk and a clustered garbage bin area. I 

appreciate the efforts that were required to make these available.   

 

____________________________________________________________________________ 

 

 

Regarding the Staff Report, I would like to make the following comments:   

Lot Sizes and Lot Size Averaging in the R-1.5 Zone.    

Page 11 of the Staff Report says “A minimum lot size of 5000 square feet and a maximum of 

6500 square feet is allowed under the provisions of the R-1.5 zone for single family dwellings”, 

and advises that lot size averaging is allowed for the single family homes but also says the 

Planning Director has determined lot size averaging should not be applied to the 4 common 

wall units.   

Page 13 of the Staff Report indicates that “the criterion of lot size and lot size averaging has 

been met, with an average lot size of 5,646 {square feet} and only 1 lot {is} below the minimum 

lot size standard.” 

I disagree with this statement.      The handout I have given to you shows Canby Ordinance 

16.18.030.B.1 (a) which says that the Planning Commission may approve an exception to the 

minimum and maximum lot area standards as a part of a subdivision or partition application 

when ALL OF THE FOLLOWING STANDARDS ARE MET.   It indicates “the average area of all lots 

is exclusive of        (that means to subtract)      the land in public use areas     and areas in which 
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building is not permitted under local, state, or federal laws or regulations, to obtain the LOT 

SIZES, to average.    

 

Examples of areas designed for public use in a subdivision are parks, sidewalks, and visitor 

parking areas.    This proposal has no park, so sidewalks and visitor parking areas.  

 

Canby’s local regulations that prohibits building within a planned right-of-way of a new street 

is: 

16.86.020    Street Alignments  (D). 
No building permit shall be issued for the construction of a new structure within the 
planned right-of-way of a new street, or the appropriate setback from such a street as 
established in Division III 

And the definition of Street is: 

16.04.570   Street.  Street means the entire width between the right-of-way line of every way 

which provides for public use for the purpose of vehicular and pedestrian traffic, and the 

placement of utilities and including the terms road, highway, lane, place, avenue, alley, or other 

similar designations. 

 

We know it is also prohibited to build on    or in     Utility Easements, and the street in this 

proposal is the Utility Easement, which is a second reason to subtract the street area from lot 

size.   

 

You can see from the applicant’s diagram of the proposed subdivision (on the reverse side of 

my handout)  that the street, sidewalks and visitor parking areas are located inside the property 

lines of the lots with the exception of Lot 9. This demonstrates the applicant has chosen to 

utilize the ordinances for Joint and Cross Access, which is encouraged by the City of Canby.   The 

use of Joint and Cross Access is a savvy design maneuver, but it does not remove the need to 

obey other ordinances,        such as the Lot Size Averaging calculation.       
       (Joint & Cross Access: 16.10.070 and 16.46.040)   

 

The Staff Report indicates they have calculated the Average Lot Size for the Single Family 

Residences (not including the common wall units) as 5,646 square feet, but they did not 

subtract the required areas. 

 

Implementing the regulation in 16.18.030.B.1 (a) reduces the Average Lot Size to 4,407 square 

feet, which is below the required 5,000 square foot minimum.     Six of the 8 single family 

residences are less than 5,000 square feet, with only the 2 existing lots being in compliance.     
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Canby Ordinance 16.18.030 (b) indicates:  No lot shall be created that contains less than four 

thousand square feet (in this zone).  You can see on my chart, the net square feet of six of the 

single family lots are only: 

2,319  3,990  4,260  3,687  3,350  and 3,321 sq ft. 

 

It is amazing how much the “average” size is skewed by the lots for the two existing homes, 

which are the oversized lots of 6,266 and 8,109 net square feet.     

 

If you choose to believe that the sidewalks and visitor parking area are not “public areas”, the 

average lot size of the Single Family Residences is still only 4,752, and still below the 5,000 

square foot minimum.   

 

The Staff Report also indicates “The Planning Director determined that it is not the intent of the 

city ordinances to include the common wall lots in the lot size average calculations. The lot size 

averaging applies only to the single-family detached homes” and the Staff Report indicates the  

square footage of the townhouses is 3,000 each.      

 

Since the 4 single family residences with common wall construction are so similar in size, 

actually averaging the lots would make little difference; but there is no indication in the 

ordinance (nor the Staff Report) that the area of a lot containing a single family home with a 

common wall is calculated any differently than any other single family dwelling type.  That is, 

we must subtract the street right-of-way and public use areas (even if we don’t go the extra 

step to average those numbers).   Therefore, the net area of the 4 units with common walls are 

as follows:  Lot #1 and #2  each have 2,722 square feet, Lot #3 has 2,721 square feet and Lot #4 

has 2,758 square feet, making 100% of them out of compliance, which requires a minimum of 

3,000 square feet.   

 

I wanted to see I had correctly assumed that townhouse lot areas were calculated the same as 

other single family dwellings and researched the websites of the Planning Commissions for 21 

cities in Clackamas and Washington Counties to see how other cities handled this situation.   I 

viewed the websites in Clackamas County for Estacada, Gladstone, Happy Valley, Lake Oswego, 

Milwaukie, Molalla, Oregon City, Sandy, Tualatin, West Linn and Wilsonville and in Washington 

County for Banks, Beaverton, Cornelius, Durham, Forest Grove, Gaston, Hillsboro, North Plains, 

Sherwood, and Tigard.  I learned that the various municipalities use different names of “Lot 
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Size”, “Lot Area”, and “Net Buildable Acre” but the definitions were consistent: “the horizontal 

area within the lot lines of a lot, exclusive of streets and land dedicated to public uses.”   

 

None of the 21 municipalities designated a different calculation method for single family homes 

with common walls.  Several of the municipalities cited they had adopted their definitions from 

the same origin, which was the Metro Urban Growth Management Functional Plan.   I saved the 

web links and took screenshots of these web pages, if anyone wants to see them.  

 

I am not certain why the Planning Staff has not enforced ordinance 16.18.030.B.1 (a) when they 

did enforce the other portions of that same ordinance that follow, further down on the same 

page.  I also delivered my concerns regarding the use of gross lot size versus net lot size to their 

attention in a 9 page document I delivered to them on September 25. 

 

The Staff Report says on page 13 that “ a public benefit must be demonstrated in order to allow 

more than 10% of the lots to be outside of the minimum or maximum lot area. A revised plan 

submitted by the applicant now shows only one lot below the minimum lot size standard which 

is within the allowed 10% of the 8 single-family detached homes planned. This criterion is met.”    

 

I disagree that the criterion has been met, since 100% of the townhomes and 6 of the 8 single 

family homes are out of compliance with lot size.  

 

Page 6 of the Staff Report reads “The detached single-family primary design, with 2 common 

wall townhomes is not all that out of character with the neighboring properties but is at a 

significant increased density.  All but the attached single-family homes match the intended 

future use of the area as called for by the Comprehensive Plan land use map.  The attached 

homes can certainly be approved through the Conditional Use Permit if the design is considered 

satisfactory.  The market typically drives when an area is ready to transition to a new use.”     

My response is that the design of the entire subdivision is not satisfactory as it is currently 

presented, regardless if the market is driving the transition to a new use. 

I note the Staff Report indicates on Part 1, page 10  “A queuing analysis would be useful to 

better inform how much delay is caused by school buses on SE 6th Avenue”  and I wonder if 

one will be requested?   

And as I finish, I am curious why the Planning Staff has applied the sidewalk standards from 

Section 16.10.070(B)(8) which indicates sidewalks are required on one side of the street, when 

this a subdivision application, and  I believe the correct Code to apply is the Subdivision Design 

Standards in Code 16.64, where 16.64.015 (E)  and 16.64.70(G) both say streets in subdivisions 
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are required to have sidewalks on both sides.  Further, the Subdivision Design Standards 

indicate specific requirements for the following that do not appear to have not been applied to 

this application: 

Street Alignment 16.64.010. D 
Intersection Angles 16.64.010. F 
Marginal Access Streets (screen planting) 16.64.010.J 
Planting Easements 16.64.010.M 
Utility Easements required on all street lot lines 16.64.030.A 
Street Lights 16.64.070.B (Improvements) 
Street Trees 16.64.070.C.3  (Improvements) 
Street Lighting System 16.64.070. J (Improvements) 
Street Tree Planting 16.64.070.K (Improvements) 
 
 
Thank you for listening.   I appreciate the opportunity to share these thoughts with you.  

 

Regina Taylor 
173 SW 6th Ave 
Canby, OR 97013 
503-989-9221 
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CITY OF CANBY –COMMENT FORM 

If you are unable to attend the Public Hearing, you may submit written comments on this form or in a letter addressing 
the Planning Commission. Please send comments to the City of Canby Planning Department: 
 

By mail: Planning Department, PO Box 930, Canby, OR 97013 
In person: Planning Department at 222 NE 2nd Ave, Canby, OR 97013  
E-mail:  brownb@canbyoregon.gov 
 

Written comments to be included in the Planning Commission’s meeting packet are due by Noon on Wednesday, 
September 27, 2017. Written comments to be included City Council’s meeting packet are due by Noon on Tuesday, 
October 10, 2017. Written comments for the Planning Commission or the City Council can also be submitted up to the 
time of the Public Hearings, and may be delivered in person during the Public Hearings. 

Application: CUP 17-05/ZC 17-02/SUB 17-04 S Ivy Park Subdivision, Allen Manuel  
COMMENTS: 
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 

 

NAME: ___________________________________________________________________________ 

ADDRESS_________________________________________________________________________ 

EMAIL: _____________________________________    DATE: _______________________________ 

 
AGENCIES: Please check one box and fill in your Name/Agency/Date below: 
 

 Adequate Public Services (of your agency) are available 

 Adequate Public Services will become available through the development 

 Conditions are needed, as indicated 

 Adequate public services are not available and will not become available 

 No Comments 
  NAME: _______________________________________________________________________ 
  AGENCY: ______________________________________________________________________ 
  DATE: _______________________ 

 

Thank you! 
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TO:   Honorable Mayor Hodson and City Council     
FROM:  Renate Mengelberg, Economic Development Director  
THROUGH:  Rick Robinson, City Administrator  
DATE:  December 6th, 2017 
 
Issue: Declare the former city Library property at 292 N. Holly not needed for public use after 

the public hearing.  
 
Synopsis:   
The 10,961 square foot former city Library has been vacant since October 2016. The city abandoned 
the building when it consolidated its administrative offices and library at their new Civic Building at 
222 NE 2nd Avenue.  The city council wishes to return the former library property to the tax rolls, 
attract new businesses to downtown, and revitalize the building with new uses that generate jobs, 
investment and attract shoppers and visitors.  
 
City staff marketed the property aggressively for a three months this summer to potential buyers, 
tenants and developers. The city received three proposals. At their October 4th Executive Session, 
the city council selected the development firm, T-5 Equities, to continue exclusive negotiations with. 
T-5 Equities plans to invest in extensive renovations to the interior and exterior of the building. They 
will convert the east side of the building into eight creative offices, three meeting areas / workspaces 
and shared office services. The west side of the building will offer six market stalls for small retail / 
restaurant businesses. Renovations could begin this spring.  
 
The Council directed staff to develop a contract based on the parameters in their proposal. A detailed 
agreement between T-5 Equities and the city will be presented to Council for their review in early 
January. 
 
 As part of the property transition process, the city must formally declare the library building surplus 
before a contract is approved. The process includes holding a public hearing and adopting a 
resolution to declare the property not needed for public use.  
 
Recommendation:  Hold a public hearing to gather community input on declaring the former 

city Library property not needed for public use, and approve resolution 
1277.   

 
Attachments 
 

• Resolution 1277    
• Property flyer promoting the former Library  

M  E  M  O  R  A  N  D  U  M 
 

City Council Packet 317 of 369



Resolution 1277 Page 1 of 2 
 

RESOLUTION NO. 1277 
 

A RESOLUTION OF THE CANBY CITY COUNCIL DECLARING THE  
FORMER CITY LIBRARY BUILDING LOCATED AT 292 N. HOLLY STREET, NOT 

NEEDED FOR PUBLIC USE 
 

WHEREAS, the City of Canby owns the 10,961 square foot single story building located 
at 292 N. Holly; and  
 
WHEREAS, the city vacated the building in October 2016 when it moved its library 
operations and administration offices to its new Civic Center at 222 NE 2nd Avenue; and  
 
WHEREAS, the real property being vacated will no longer be required to house city 
services; and   
  
WHEREAS, City Council wants to return this strategically located building in the heart of 
Canby’s downtown to the tax rolls, bring new businesses to downtown that will generate 
jobs, attract shoppers and visitors and activate the district during the day, evenings and 
weekends; and  

WHEREAS, City Council directed staff to attract developers, tenants and businesses 
interested in leasing or owning the vacated building; and  
 
WHEREAS, City Council received and evaluated three proposals and selected Oregon 
City based developer T-5 Equities to enter into exclusive negotiations for the property; 
and  
 
WHEREAS, the developer will invest at least $500,000 in extensive renovations to the 
interior and exterior of the building to create creative office space and retail/restaurant 
space. 
 
NOW THEREFORE, IT IS HEREBY RESOLVED by the City Council of the City of 
Canby, as follows: 
 

1. The Canby City Council declares the real property described as 292 N. Holly, 
Tax Map 3S-1E-33CA, Tax Lot Number 7800, no longer needed for public use 
and authorizes the transfer of the City’s fee simple interest in the real property. 
 

2. The City Adminstrator and legal counsel are hereby authorized to take any and 
all actions necessary to facilitate the transfer from the city to a private developer. 
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This resolution will take effect on December 6, 2017.  
 
ADOPTED this 6th day of December 2017 by the Canby City Council  
       
 
 
 

_______________________________ 
Brian Hodson 
Mayor   

 
ATTEST: 
 
 
______________________________ 
Kimberly Scheafer, MMC 
City Recorder 
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FOR SALE or LEASE  

10,961 SF Commercial Building  
292 N. Holly Street in Downtown Canby, Oregon 
Proposals Due: September 22nd  

 Large, flexible space accommodates a wide variety of uses 

 In good condition with high ceilings and an open floor plan 

 Centrally located downtown across from the popular Wait Park  

 City of Canby seeking tenants/buyers to activate the space days, evenings and weekends  

 Zoned Downtown Commercial that encourages retail, office, or commercial uses  

 Two restrooms, two offices and ample storage 

 Zoned HVAC system, suspended acoustic tile ceiling and florescent lighting.  

 Constructed in 1973 on a 0.26 acre lot  

 13 on street parking spaces  

 Drive-through alley access  

 Appraised Value: $952,000 

 

See Details and Application at www.canbyoregon.gov  
Contact: Renate Mengelberg at 503-266-0701 or mengelbergr@canbyoregon.gov  
Building tours available after August 7th 
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Downtown Canby Location Advantages  

 Canby, Oregon is a successful, stable suburban community of 16,010. 

 The community has ample small-town charm, with shops, restaurants, and cozy 
neighborhoods within close walking distance of downtown.   

 Located within 10 miles of I-5 and I-205 and 28 miles south of downtown Portland, Oregon.  

 $100 million in public and private investment over the last five years. Significant new 
residential and apartment development is increasing demand for new businesses and 
services.  

 The 10-mile radius market area contains about 50,000 potential customers. Household 
median income is $61,023. Sixty-six percent are homeowners and 73% are family 
households with an average household size of 2.77. Extensive demographics found at 
http://canbybusiness.com/about-canby/demographics/.  

 Canby has a thriving and diverse economy with 728 businesses and 8,312 employees.  
Major Canby industry clusters include advanced manufacturing, wholesale trade, high tech, 
agriculture and food processing.  

 A recent retail study highlights compelling market opportunities at: 
http://canbybusiness.com/wp-content/uploads/2017/02/2016RetailMarketAnalysis.pdf.   

 The 55-acre Clackamas County Events Center and Fairgrounds hosts hundreds of events a 
year, with a total attendance of nearly 300,000 annually.   

 Frequent downtown events attract thousands of customers and visitors. Highlights include 
a weekly Summer Farmers Market, the Canby Independence Day Celebration, Junk Refunk 
Street Market, Big Night Out Street Dance, and Light Up The Night tree lighting ceremony. 
Small town parades include 4th of July, Halloween, Light Up the Night, and the Kiddie Caper 
parades. Canby’s Big Weekend features the Big Night Out Street Dance, Swan Island Dahlia 
Festival & Cutsforth’s Annual Cruise-In.  

 

Downtown Canby  
Location Highlights  

 
10,961 SF Commercial Building  
292 N. Holly Street in Downtown Canby, OR 
Proposals Due  September 22nd  
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Building Inspirations  
292 N. Holly Street 
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Building Inspirations  
292 N. Holly Street 
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292 N Holly St 
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Goal:  

To find the best buyer or tenant for this vacant building. The city hopes to attract a new business 
or use that adds to an economically vital and active Downtown; that attracts more businesses, 
residents, and visitors and preferably fills missing niches in the community. The City will enter 
into exclusive negotiation for the property. We are open to a broad range of deal structures – 
outright purchase, lease, lease with an option to purchase, and so forth. 

 
Selection Criteria:  

 Brings uses that are active during weekdays, evenings, and weekends. 
 A financially strong buyer, tenant or developer that has a record of success in the 

proposed use.  
 A building renovation plan featuring high quality design and construction standards. 
 Retains or helps a Canby business expand or brings in a new business that offers  

well-paying jobs, and/or fills a missing market niche.  
 Capacity to have the project underway in a reasonable timeline.  
 The level and nature of City participation needed in the project.   

 
Timeline:  

 June 20 - September 22, 2017 - Application window open.   
Businesses, developers, and others are encouraged to submit applications.  
Building and downtown tours provided after August 7, 2017 by calling 503-266-7001. 

 September 22, 2017 by 5 PM - Applications due to mengelbergr@canbyoregon.gov. 

 October 4, 2017 - Canby City Council reviews proposals and selects the best option.  

 October 18, 2017 - City Council approves an Exclusive Negotiating Agreement.   

 Late Fall - Buyer due diligence and/or lease or sale agreement development. 

 Once lease or sale agreement is approved by City Council - 
            The building is transferred to the new owner or tenant. 

City of Canby  
Building Sale or Lease  
Proposal Criteria and Process  

 
10,961 SF Commercial Building  
292 N. Holly Street in Downtown Canby, OR 
Proposals Due  September 22nd  
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Name: ___________________________________   Organization:  ____________________________________ 
Phone: ___________________________________  E-mail: __________________________________________  
Proposed Price or Lease Rate:  _________________________________________________________________ 
Preferred Deal Terms: ________________________________________________________________________ 
Target move in date: _________________________________________________________________________ 
Type of business or use (Description, hours of operation, typical clients or customers, etc.): 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
Building changes, investments or tenant improvements needed: ______________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
Describe the number, types and wages of jobs to be created: _________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________ 
How does this proposal fit the selection criteria? Other additional details? ______________________________ 
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________ 
___________________________________________________________________________________________
___________________________________________________________________________________________ 

Please attach additional pages as needed. 
Submit proposal via e-mail to mengelbergr@canbyoregon.gov 

Application Deadline: September 22nd, 2017 by 5 PM. 

 

 

Proposal Application  
Purchase or Lease of 292 N. Holly Street  
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M  E  M  O  R  A  N  D  U  M 

 

TO:   Honorable Mayor Hodson and City Council    
FROM:  Kim Scheafer, MMC, City Recorder 
DATE:  November 27, 2017 
THROUGH: Rick Robinson, City Administrator  
 

Issue: Change to Public Records Law 
 
Synopsis: Senate Bill 481 was signed on June 22, 2017 that made changes to the way cities 
handle public records requests.  The effective date for these changes is January 1, 2018.  The 
attached resolution updates the City’s procedures so we are in compliance.   
 
Resolution 1060 outlines how the City handles public records requests.  It states that requests 
will be responded to as soon as practical.  The new law requires that cities acknowledge the 
request within five business days and then complete the request no later than 10 business days 
of being acknowledged by the City.  Other changes include a 60 day time limit for failure to 
pay for records or to respond to a request for clarification.   
 
Another change that has been proposed by staff is to create three levels of requests.  The first 
level does not require any forms to be completed.  These are for documents that the City has 
electronically and require no staff time to be made available.  The majority of requests the City 
currently receives are at this level.  This will free up staff and citizens from emailing forms 
back and forth.   
 
The other two levels require a Public Records Request form to be completed and usually have 
fees involved. 
 
Recommendation: Staff recommends Council adopt Resolution 1278. 
 
Recommended Motion:  “I move to adopt Resolution 1278, A RESOLUTION ADOPTING 
REASONABLE MEASURE OF PUBLIC RECORDS REQUESTS; AND REPEALING 
RESOLUTION 1060.” 
 
Attached: Resolution 1278 
 

Phone: 503.266.4021 
Fax: 503.266.7961 

www.canbyoregon.gov 

PO Box 930 
222 NE 2nd Ave 

Canby, OR  97013 
  
  

City of Canby 
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RESOLUTION NO. 1278 
 
A RESOLUTION ADOPTING REASONABLE MEASURES FOR PUBLIC RECORDS 
REQUESTS; AND REPEALING RESOLUTION 1060. 
 

WHEREAS, according to ORS 192.420, every person has the right to inspect any 
nonexempt public record of the City of Canby subject to reasonable procedures; and 

 
WHEREAS, the City of Canby recognizes and respects the public’s right to public 

documents and the importance of maintaining orderly files to facilitate public access in an 
efficient and cost-effective manner; and 

 
WHEREAS, the State Attorney General suggests that public bodies establish protective 

measures to maintain the integrity of public records or to prevent interference with the duties of 
the records custodians; and 

 
WHEREAS, the State Attorney General recommends there be a process in which the 

public has an opportunity to comment on these measures; and 
 
WHEREAS, on June 22, 2017 Governor Kate Brown signed Senate Bill 481which 

amends ORS 192.410 and made an effective date for those changes of January 1, 2018; and 
 
WHEREAS, due to the changes in ORS 192.410 the City of Canby’s Public Records 

Policy needs to be amended. 
 
NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Canby, 

Oregon, that: 
 
Section 1: City Council Resolution 1060 is repealed. 
 
Section 2: The City shall provide proper and reasonable opportunities for inspection and 
examination of the records during usual business hours if such request does not interfere with the 
regular discharge of duties. 
 
Section 3.   Levels of Requests and Staff Response. The purpose of this policy is to help 
provide accurate records to the public in a reasonable time.  In order to accommodate  the  
purpose  of  this  policy,  levels  of  requests  have  been established. 

A. Level 1 Request.   
Requested records must be current and readily available, require no duplication, may not 
be subject to the Public Records Fee Schedule, and must require no additional staff time 
or resources to be made available.  
 

B. Level 2 Request.   
Requested records are not immediately available, but can be made available with no more 
than 30 minutes of staff time. Requested records must be located in a single department, 
readily accessible and must not require attorney review prior to release.  
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C. Level 3 Request.  This type of request is complex, involving multiple staff and/or 
departments, or requires more than 30 minutes of staff time. It may involve extensive 
research or compilation of records, and may require legal review. 
 

Section 4: All Level 2 and Level 3 requests to inspect or receive a public record shall be in 
writing with the date, name, address, and signature of the person making the request or sufficient 
e-mail address for the City to make an appropriate response. 
 
Section 5: The request must contain, if known, a statement of sufficient specificity to 
determine the nature, content, and probable department in which the record is located. 
 
Section 6: The City shall respond to a person who makes a written request for a public 
record within five business days.  The response will acknowledge receipt of the request and 
include one of the following: 

A.  Confirm that the City is the custodian of the requested record; 
 

B.  Inform the requester that the City is not the custodian of the public record; or 
 

C.  Notify the requester that the City is uncertain whether it is the custodian of the requested 
record. 

 
Section 7: The City shall not create any new documents or customize any existing 
documents in response to a records request. 
 
Section 8: If the public record is maintained in a machine readable or electronic form, the 
City shall provide a copy of the public record in the form requested, if available.  If the public 
record is not available in the form requested, the City shall make the public record available in 
the form in which it is maintained. 
 
Section 9: A person making a public record request may personally inspect the requested 
document during normal business hours.  A City staff member shall be present while any original 
public records are being inspected to insure protection of the documents. 
 
Section 10: Providing nonexempt public records is a governmental activity covered by the 
Americans with Disabilities Act (ADA).  The City will provide an opportunity for individuals 
with disabilities to request an alternative form. 
 
Section 11: A staff member must review the requested document to make certain the record 
does not contain any exempt information before releasing the public record for inspection.  If a 
document does contain exempt information, a copy, in lieu of the original will be provided for 
inspection with the exempt portion redacted.  The cost of having legal assistance to redact 
material can be included in the fee charged. 
 
Section 12: Original public documents may not be taken out of the City’s custody. 
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Section 13: City records shall be released only under the conditions that the records are public 
and not exempt from disclosure under ORS 192.410 – 192.505. 
 
Section 14: No later than 10 business days after the city acknowledges receipt of the request it 
shall complete the request. 

A. Time periods established by ORS 192.440 do not apply to the City if compliance would 
be impracticable due to: 

 
1. The staff necessary to complete a response to the public records request are 

unavailable.  Staff who are on leave or are not scheduled to work are considered to be 
unavailable. 

2. Compliance would demonstrably impede the City’s ability to perform other necessary 
services. 

3. The volume of the public records requests being simultaneously processed by the City. 
4. If the City cannot comply with the time periods established by ORS 192.440, it shall 

as soon as practicable and without reasonable delay, acknowledge a public records 
request and complete the response to the request. 

 
Section 15: Fees 
 

A. The City will establish a fee in its annual fee resolution that is reasonably calculated to 
reimburse the City for the actual cost of making public records available, including 
locating the requested records, reviewing the records to delete exempt material, 
supervising a person’s inspection of original documents to protect the integrity of the 
records, summarizing, compiling, or tailoring a record, either in organization or media, to 
meet the person’s request.  A request that is extraordinary and would significantly disrupt 
the regular discharge of duties will be charged whether copies are provided or not.  The 
City may charge for search time even if it fails to locate any records responsive to the 
request or even if the records located are subsequently determined to be exempt from 
disclosure.  Copies of documents provided by a routine file search will be charged at a 
copy rate established in the annual fee resolution. 
 

B. The City may include a fee established to reimburse for the costs of time spent by the city 
attorney in reviewing the public records, redacting materials from the public record into 
exempt and nonexempt records.  The City fee may also include the cost of time spent by 
an attorney for the City in determining the application of the provisions of ORS 192.410 - 
192.505. 

 
C. The City may not establish a fee greater than $25 unless the requestor is provided with 

written notification of the estimated amount of the fee and the requestor confirms that 
he/she wants the City to proceed with making the records available. 

 
D. Prepayment shall be required if the amount of the request is greater than $25.  If the 

actual charges are less than the prepayment, any overpayment shall be promptly 
refunded. 
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E. If the requester fails to respond within 60 days to a good faith request from the City for 
information, payment of fees, or clarification, the public body shall close the request.  

 
Section 16: Fee Waivers or Reductions 
 

A. Copies of public records may be furnished without cost or at a substantial reduction if the 
City Recorder or designee determines the waiver is in the public interest because making 
the record available primarily benefits the general public. 
 

B. The department head will review the waiver or reduction request while also considering 
the requestor’s ability to pay and any financial hardship on the City that might arise from 
granting the waiver.  A three-part analysis will be used to evaluate fee waiver or 
reduction requests to determine (a) whether a waiver or reduction is prohibited by law, 
(b) whether the waiver meets the public interest test because making the record available 
primarily benefits the general public, and (c) whether to grant a fee waiver or reduction. 

 
C. Copies of routine materials personal to a requestor will be furnished without charge 

except for police reports.  Any non-routine materials requested will be charged at the fee 
set by City Council resolution. 

 
D. Copies of routine materials requested by any Canby elected official or appointed advisory 

board will be furnished without charge if the request relates to information needed to act 
in one’s official capacity.  Any other materials requested will be charged at the fee set by 
City Council resolution. 

 
E. Routine materials are defined as those items already regularly produced. 

 
F. A person who believes there has been an unreasonable denial of a fee waiver or fee 

reduction may petition the district attorney. 
 
Section 17: The City will periodically review and make available to the public a written 
procedure for making public records requests that includes: 
 

A. A person and address to which public records requests may be sent; 
 

B. The amounts and the manner of calculating fees that the City charges for responding to 
requests; and 
 

C. Any other information that will assist a person seeking public records of the City. 
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 This resolution shall take effect on January 1, 2018. 
 
ADOPTED this 6th day of December 2017 by the Canby City Council. 
 

 
                                                     
__________________________________________ 
Brian Hodson 
Mayor 

 
ATTEST: 
 
 
 
_________________________________                                                       
Kimberly Scheafer, MMC  
City Recorder   
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ORDINANCE NO. 1468  
 

AN ORDINANCE AUTHORIZING THE CITY OF CANBY TO ENTER INTO A 
CONTRACT WITH MARK 43 INCORPORATED TO PROVIDE A RECORDS 
MANAGEMENT AND ANALYTICS SYSTEM AND RELATED PUBLIC SAFETY 
TECHNOLOGY SERVICES FOR THE CITY; AND DECLARING AN EMERGENCY           

WHEREAS, the City of Canby desires to have a records management and analytics system 
that coincides with its Clackamas County public safety neighbors and partners; and 

            WHEREAS, the current records management system is no longer being used by Clackamas 
County and other neighboring police agencies; and 

WHEREAS, Clackamas County and other neighboring police agencies are contracting with 
Mark 43; and 

WHEREAS, the Mark 43 cloud-based system looks to be more intuitive, user-friendly, and 
eventually less costly overall.  

            THE CITY OF CANBY, OREGON, ORDAINS AS FOLLOWS: 

 Section 1.  The City Administrator is hereby authorized on behalf of the City to enter into a 
contract Agreement with Mark 43 Incorporated to provide a records management and analytics 
system and related public safety technology services for the City.  A copy of the Technology 
Services Contract is attached hereto as Exhibit “A.” 

 Section 2.  Inasmuch as it is in the best interest of the citizens of Canby, Oregon, to maintain 
public safety technology services in order to provide both essential and general services to the 
public, an emergency is hereby declared to exist and this ordinance shall take effect immediately 
upon its enactment. 
 

  SUBMITTED to the Canby City Council and read the first time at a regular meeting thereof 
on Wednesday, November 15, 2017, and ordered posted in three (3) public and conspicuous places 
in the City of Canby as specified in the Canby City Charter and scheduled for second reading before 
the City Council for final reading and action at a regular meeting thereof on Wednesday, December 
6, 2017, commencing at the hour of 7:30 p.m. in the Council Meeting Chambers located at 222 NW 
2nd Avenue, 1st Floor, Canby, Oregon. 
 
 
      ________________________________________ 
      Kimberly Scheafer, MMC 
      City Recorder 
 
  
 
 
 
 
 

2nd Reading
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 PASSED on the second and final reading by the Canby City Council at a regular meeting 
thereof on December 6, 2017 by the following vote: 
 
  YEAS_______   NAYS_______ 
 
 
 
      ________________________________________ 
 Brian Hodson 
 Mayor 
 
ATTEST: 
 
 
 
_____________________________________ 
Kimberly Scheafer, MMC 
City Recorder 
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Canby Police Department 
TECHNOLOGY SERVICES CONTRACT 

` 
This Technology Services Contract (this “Contract”) dated as of _________________ is entered into 
between Mark43, Inc. (“Contractor”), and Canby Police Department, a political subdivision of the State 
of Oregon (“City”). Contractor and City are each a “Party” and together the “Parties.” 
 
ARTICLE I. 
1.  Effective Date and Duration. This Contract shall become effective upon signature of both parties.  
Unless earlier terminated or extended, this Contract shall expire on December 31, 2022.  However, such 
expiration shall not extinguish or prejudice the City’s right to enforce this Contract with respect to: (a) 
any breach of a Contractor warranty; or (b) any default or defect in Contractor performance that has not 
been cured. 
 
No later than sixty calendar (60) days prior to the expiration of the Contract term, Contractor shall 
provide annual renewal rates, to include the number of licenses, annual cost per license and annual total 
cost. If accepted by the City, up to three (3) annual renewals may be memorialized by the issuance of a 
purchase order generated by the City finance system (each, a “Renewal Term”).  
 
2. Statement of Work. Contractor will provide the following technology services: Public Safety 
Technology Solution (“Work”), further described in Exhibit A. 
 
3. Consideration. The City agrees to pay Contractor, from available and authorized funds, a sum of 
$122,181.60 for accomplishing the Work required by this Contract during the initial term, not including 
any renewal authorized by the City or any additional licenses purchased on the rates set forth herein. 
Contractor shall be paid in accordance with the following fee schedule:  
 
Contract Year Total No. of 

Licenses 
Cost Per License per 
year 

Annual Total 

January 1, 2018 or Acceptance Date 
whichever is later –December 31, 2018 

25 $960.00 $24,000.00 

January 1, 2019 – December 31, 2019 25 $960.00 $24,000.00 
January 1, 2020 – December 31, 2020 25 $960.00 $24,000.00 
January 1, 2021 – December 31, 2021 25 $988.80 $24,720.00 
January 1, 2022 – December 31, 2022 25 $1,018.46 $25,461.60 
 
The “Annual Total” for each year is due in full in advance on the first day of the applicable Contract 
Year. The City may order additional licenses at the rates set forth in the then current fee schedule and 
shall be prorated based on a monthly cost at time of order. For example, the monthly cost for Contract 
years one (1) through three (3) would be $80.00. The prorated annual fee for such additional license(s) is 
due in full in advance within thirty (30) days after the effective date of such additional license(s).  
Additional licenses must be submitted in writing to Contractor and signed by a duly authorized 
representative of the City.  
 
Mark43 Pricing is based on the number of active users employed directly or indirectly by Subscriber at 
the time the Order Form is signed. In the event that Subscriber increases its number of employed active 
users during the Term by more than 10 percent (10%), then the annual fee shall increase by $960 per 
sworn officer in excess of 25. 
  
4. Travel and Other Expense.  Authorized:  Yes  No  
Travel expense reimbursement is not in excess of the not to exceed consideration.  
 

Exhibit "A"
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5. Contract Documents. This Contract consists of the following documents which are listed in 
descending order of precedence and are attached and incorporated by reference: this base Contract, 
Exhibit A – Statement of Work, Exhibit B – Insurance, Exhibit C – Certification Statement, Exhibit D – 
Technical Requirements and Exhibit E – Insight Public Sector Price Quote.  In the event of a conflict, the 
following order of priorities shall govern: (1) this base Contract, (2) Technical Requirements, (3) 
Statement of Work, (4) Insight Public Sector Price Quote and associated online terms of sale, (5) 
Insurance, and (6) Certification Statement.  For the avoidance of doubt, the parties agree that the terms of 
the Insight Contract with Fairfax, Virginia No. 4400006644 and associated documents are not applicable 
to this Contract.   
 
6. Contractor Data. 
 
Name:  Mark43, Inc. 
Address: 28 E. 28th Street, 12th Floor, New York, NY 10016                                                                                                                                                                               
Contractor Contract Administrator: David Jochim 
Phone No.: 646-770-0412 
Email:  dave@mark43.com  
MWESB Certification:  DBE #         MBE #       WBE #        ESB #      
 
Payment information will be reported to the Internal Revenue Service (“IRS”) under the name and 
taxpayer ID number submitted. (See I.R.S. 1099 for additional instructions regarding taxpayer ID 
numbers.)  Information not matching IRS records could subject Contractor to backup withholding. 

City Council Packet 336 of 369



 Page 3 

 
ARTICLE II. 
 
1. DEFINITIONS  
 

1.1. Defined Terms.  Defined terms have the meanings set forth in this Article 1 (Definitions) and 
elsewhere in this Contract when capitalized, and may be read in singular, plural or an 
alternative tense as the context requires. 

1.2. “Acceptance” Means the City has determined that a Deliverable or a product requiring 
Acceptance Testing has met the Acceptance Criteria and the City has provided a Certificate of 
Acceptance to Contractor with respect to the Deliverable or Product, as applicable.  

1.3. “Acceptance Criteria” The functionality, performance, and reliability requirements as set forth 
in the Statement of Work.  

1.4. “Acceptance Date” The date on which the City issues a certificate of Acceptance for the 
Solution or a Deliverable, as applicable.  

1.5. “Acceptance Test” The evaluation and testing method, procedures, or both, acceptable to each 
Party in its reasonable discretion that are used to determine whether or not the Solution or a 
Product requiring Acceptance Testing operates in accordance with the Acceptance Criteria. 
Acceptance Testing may occur in one or more phases, depending on the integration of 
contingent products, scalability, performance tuning or other measurable features or milestones.  

1.6. “Acceptance Test Plan (ATP)” An Acceptance Test Plan (ATP) is written document acceptable 
to each Party in its reasonable discretion that contains the procedures that will be used to 
determine the Solution’s/System’s conformance to the City’s requirements. Acceptance 
Criteria.  

1.7.  “Affiliate” means, with respect to any entity, any other entity who, directly or indirectly, through 
one or more intermediaries, controls, is controlled by, or is under common control with, such 
entity.  The term “control” means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management and policies of an entity, whether through the ownership 
of voting securities, by contract or otherwise. 

1.8. “Amendment” A written document required to be signed by both Parties when in any way 
altering the Contract or Statement of Work, or any exhibit or attachment to any of the 
foregoing.  

1.9.  “Applications” means the Records Management System and Evidence Management System, as 
described in the Statement of Work. 

1.10. “Authorized User” means an Affiliate, employee or independent contractor of City (solely to 
the extent such contractor is providing services to City), who has been authorized by City to use 
the SaaS Services. 

1.11. “Business Day” A calendar day of twenty-four hours, excluding weekends and public state or 
federal holidays, beginning at midnight and ending at midnight twenty-four hours later.  

1.12. “Certificate of Acceptance” A written instrument by which the City notifies Contractor that 
the Acceptance Criteria have been met or waived, in whole or in part.  

1.13. “Change Order” A document, agreed and signed by both Parties, that changes an existing 
Statement of Work. The Change Order process is outlined in the Statement of Work. 

1.14. “City Data” means all data, information, content and other materials stored or transmitted by 
City and any Authorized User through the SaaS Services (i) in their user accounts; and (ii) on 
any Third Party Application, excluding any Third Party Data and any Contractor Data.  
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1.15. “Data Breach” A security incident in which the Contractor transmits (or provides access to) 
data that is stored in the Services to an un-authorized person. A Data Breach does not include 
cases where the City transmits or otherwise provides access to data stored in the Services to un-
authorized persons.  

1.16. “Deliverable” The Products, Services, Documentation, and tangible work products to be 
provided to the City by Contractor as described in the Contract or Statement of Work.   

1.17. “Documentation” means the user guides and user manuals for the SaaS Services that 
Contractor provides to City. 

1.18.  “Error” Any defect, problem, condition, bug, or other partial or complete inability of the 
Solution to operate either (a) in accordance with the applicable Specifications and 
Documentation; or, (b) as to the Solution, in the same manner in which the Solution operated as 
of the Final Acceptance Date.  

1.19. “Final Acceptance” Means the City has determined that every Deliverable or Product in the 
Solution requiring Acceptance Testing has materially met the Acceptance Criteria and the City 
has provided a Certificate of Acceptance to Contractor.  

1.20. “Integration Control Document” means the agreement, if applicable, governing any 
integrations with Third Party Applications. 

1.21. “Intellectual Property Rights” means all intellectual and industrial property rights, whether 
now existing or existing in the future, including without limitation, (i) all patent rights, 
including any rights in pending patent applications and any related rights; (ii) all copyrights and 
other related rights throughout the world in works of authorship, including all registrations and 
applications therefor; (iii) all trademarks, service marks, trade dress or other proprietary trade 
designations, including all registrations and applications therefor (iv) all rights throughout the 
world to proprietary know-how, trade secrets and other confidential information, whether 
arising by law or pursuant to any contractual obligation of non-disclosure; and (v) all other 
rights covering industrial or intellectual property recognized in any jurisdiction. 

1.22. “Maintenance Request” A request by the City to Contractor for maintenance.  

1.23. “Product” Means Software, Documentation and supplies which may include Updates, 
Upgrades, Customization, and training.  

1.24. “Production Environment” The operation portion of the Solution that is used on a daily basis 
to conduct the City’s business processes.  

1.25. “Professional Services” means the evaluation, consultation, implementation, customization, 
configuration, development of interfaces and other services provided by Contractor in 
connection with the SaaS Services. 

1.26. “Project” The Integrated Public Safety Technology System, all as described in the Statement 
of Work, comprising the Applications, and the work required to implement it, including the 
Professional Services and SaaS Services and any activities required for delivery and support of 
the Solution including, without limitation, design, development, integration, testing, support 
and maintenance, any of which Contractor may be providing in whole or in part.  

1.27. “Project Manager” Individual designated by the Canby Police Department to provide day-to-
day operational oversight of the Contract.  

1.28. “SaaS Services” means the Applications, Software, and related software-as-a-service, hosting, 
maintenance and/or support services made available by Contractor for remote access and use by 
City, including any Documentation thereto. 

1.29. “Services” means the services provided or required to be provided by or through Contractor, 
including without limitation, SaaS Services and Professional Services. 
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1.30. “Software” means the object code version of Contractor’s computer software and all Updates 
made available by Contractor to City under this Contract. 

1.31. “Software License” Means the license(s) of the Software provided to the City for use of the 
SaaS Services as authorized by this Contract.  

1.32. “Solution” The complete integrated public safety technology solution to be provided by 
Contractor, including collectively the SaaS Services, the Professional Services, and all 
Products, and Software to be provided by Contractor to City under this Contract. 

1.33. “Source Code” A complete copy, expressed in high-level (i.e., human readable; not machine 
language or object code) computer language, of the Software which, when assembled or 
compiled, becomes the executable object code of the Software. Source Code shall include all 
material including but not limited to design documentation, Software Documentation, reference 
manuals and documentation, libraries for the Software, and interface software (patch or whole 
programs), in any form (printed, electronic, or magnetic) and any other information necessary 
for a reasonable skilled programmer or analyst to understand, maintain, or modify the 
Software/Solution.  

1.34. “Statement of Work” means a detailed plan of work to be agreed by the Parties in conjunction 
with this Contract. 

1.35. “System Administrator” An Authorized User with specific administrative system 
configuration privileges.  

1.36.  “Term” means the Initial Term and any Renewal Term. 

1.37. “Testing Environment” The Testing Environment is that portion of the System that is used by 
System Administrators to test the Solution (e.g., new version releases, problem data sets, new 
configuration parameters, etc.). Actions taken and transactions completed in the Testing 
Environment must not affect the Production Environment.  

1.38. “Third Party Application" means a third-party service approved by Contractor to which City 
and any Authorized User facilitates Contractor’s access to, and use, of the SaaS Services, via an 
application programming interface or other means. 

1.39. “Third Party Components” means any components of the SaaS Service from time to time that 
are provided by third parties (e.g., Google Maps). 

1.40. “Third Party Data” means any data owned by a third party or provided by a Third Party 
Provider that Contractor provides to City via the SaaS Service. 

1.41. “Third Party Provider” means third parties, including other vendors, state agencies and local 
agencies that control products and/or databases with which Contractor SaaS Services are to be 
interfaced. 

1.42. “Third Party Software” Third Party Software means computer software or other technology 
in which any person or entity, other than Contractor, has any right, title, or interest, including 
any restrictions or obligations (such as obligations to obtain consent or approvals and 
restrictions that may be eliminated only by obtaining such consent or approvals) applicable to 
the Solution.  

1.43. “Updates” means any and all new releases, new versions, patches and other updates for the 
SaaS Services that Contractor makes generally available without additional charge to its other 
City’s of the SaaS Services. 

1.44. “Upgrade” A newer, better version, change, modification, or enhancement to the Software 
(including Third Party Software), and related Documentation, which incorporates major new 
features or increases the core functionality of the Software and may be considered a new 
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version. Software Upgrades may include Error correction, bug fixes, additions to, or patches to 
the Software.  

1.45. “Vendors” means third parties with whom Contractor contracts to provide components of the 
SaaS Services, and includes without limitation, Amazon Web Services (for platform hosting) 
and Google (for Google Maps). 

1.46. “Website” means any Internet website through which Contractor provides the SaaS Services 
under this Contract. 

2. ACCESS TO RECORDS. Contractor shall maintain books, records, documents, and other evidence 
and accounting procedures and practices sufficient to reflect properly all costs anticipated to be 
incurred in the performance of this Contract.  Upon not less than 14 days’ advance notice, Contractor, 
at its place of business or, at its option, electronically, shall provide to City and their duly authorized 
representatives access to the books, documents, papers, and records of Contractor which are directly 
pertinent to this Contract for the purpose of making audit, examination, excerpts, and transcripts.  
Such books and records shall be maintained by Contractor for a minimum of three (3) years, or such 
longer period as may be required by applicable law, following final payment and termination of this 
Contract, or until the conclusion of any audit, controversy or litigation arising out of or related to this 
Contract, whichever date is later. 

 
3. AVAILABILITY OF FUNDS. City certifies that sufficient funds are available and authorized for 

expenditure to finance costs of this Contract within its current annual appropriation or expenditure 
limitation, provided, however, that continuation of this Contract, or any extension, after the end of the 
fiscal period in which it is written, is contingent on a new appropriation or limitation for each 
succeeding fiscal period sufficient in amount, in the exercise of the City’s reasonable administrative 
discretion, to continue to make payments under this Contract. 

 
4. CAPTIONS. The captions or headings in this Contract are for convenience only and in no way 

define, limit, or describe the scope or intent of any provisions of this Contract. 
 

5. COMPLIANCE WITH APPLICABLE LAW. Contractor shall comply with all federal, state, 
county, and local laws, ordinances, and regulations applicable to the Work to be done under this 
Contract.  Contractor specifically agrees to comply with all applicable requirements of federal and 
state civil rights and rehabilitation statutes, rules, and regulations. Contractor shall also comply with 
the Americans with Disabilities Act of 1990 (Pub. L. No. 101-336), Title VI of the Civil Rights Act 
of 1964, Section V of the Rehabilitation Act of 1973, ORS 659A.142, and all regulations and 
administrative rules established pursuant to those laws.  Contractor further agrees to make payments 
promptly when due, to all persons supplying to such Contractor, labor or materials for the prosecution 
of the Work provided in this Contract; pay all contributions or amounts due the Industrial Accident 
Funds from such Contractor responsibilities incurred in the performance of this Contract; not permit 
any lien or claim to be filed or prosecuted against the City on account of any labor or material 
furnished; pay to the Department of Revenue all sums withheld from employees pursuant to ORS 
316.167.  If Contractor fails or refuses to make any such payments required herein, the appropriate 
City official may pay such claim.  Any payment of a claim in the manner authorized in this section 
shall not relieve the Contractor or Contractor’s surety from obligation with respect to unpaid claims.  
Contractor shall promptly pay any person or entity that furnishes medical care to Contractor’s 
employees those sums which Contractor agreed to pay for such services and all money Contractor 
collected or deducted from employee’s wages to provide such services. 

 
6. EXECUTION AND COUNTERPARTS. This Contract may be executed in several counterparts, 

each of which shall be an original, all of which shall constitute but one and the same instrument. 
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7. GOVERNING LAW. This Contract shall be governed and construed in accordance with the laws of 
the State of Oregon without regard to principles of conflicts of law.  Contractor consents to 
jurisdiction of the Circuit Court for Clackamas County, in the State of Oregon for any claim, action, 
or suit between City and Contractor that arises out of or relates to the performance of this Contract.  
Provided, however, that if any such claim, action, or suit may be brought in a federal forum, it shall 
be brought and conducted solely and exclusively within the United States District Court for the 
District of Oregon.  

 
8. HAZARD COMMUNICATION. Contractor shall notify City prior to using products containing 

hazardous chemicals to which City employees may be exposed.  Products containing hazardous 
chemicals are those products defined by Oregon Administrative Rules, Chapter 437.  Upon City’s 
request, Contractor shall immediately provide Material Safety Data Sheets for the products subject to 
this provision. 

 
9. INDEMNITY, RESPONSIBILITY FOR DAMAGES.  

  
9.1. Indemnification by Contractor 

 
9.1.1. Indemnity for Data Breach.  Contractor will indemnify, defend and hold City and its 

officers, elected officials, directors, employees and agents, harmless from and against any 
and all losses, damages, liability, costs and expenses arising out of any third party claim to 
the extent such claim is the result of a Data Breach resulting from Contractor’s breach of its 
obligations in Article III, Section 2.1.  For the avoidance of doubt, “third party” includes 
City officers, elected officials, agents, and employees but solely to the extent that such 
claim is made in their personal capacity.   

 
9.1.2. IP Indemnity. Contractor will indemnify, defend and hold City and its officers, elected 

officials, employees and agents, harmless from and against any and all Losses resulting 
from, arising out of or relating to any third party claims that the deliverables or the System, 
or use thereof, infringe or violate any Intellectual Property Rights of any third party. If 
Contractor believes at any time that the Deliverables or the System infringe a third party’s 
Intellectual Property Rights, Contractor may: (i) upon receipt of City's prior written consent, 
which City will not unreasonably withhold, replace an infringing item with a non-infringing 
item that meets or exceeds the performance and functionality of the replaced item; or (ii) 
obtain for City the right to continue to use the infringing item; or (iii) modify the infringing 
item to be non-infringing, provided that, following any replacement or modification made 
pursuant to the foregoing, the System continues to function in material conformance with 
the specifications set forth in this Contract. Contractor’s failure or inability to accomplish 
any of the foregoing, within a reasonable period of time, will be deemed a material breach 
of this Contract, and City may pursue any rights and remedies available to it under this 
Contract, including termination.  
 

9.1.3. Damages to City Property and Employees. Contractor shall be liable for all claims, suits, 
actions, losses, damages, liabilities, costs and expenses (collectively, “Damages”) for 
personal injury, including death, damage to real property and damage to tangible personal 
property of the City or any of its employees proximately caused by the negligent, physical  
acts or omissions of Contractor, its officers, employees, subcontractors, or agents 
(“Contractor Personnel”) under this Contract while performing Professional Services on 
premises that are owned or controlled by the City (“City Premises”).  For the avoidance of 
doubt, the foregoing provision will not apply to any Damages resulting from the failure of 
any Software, Saas Services or Third Party Materials, even if such failure is the result of 
negligent acts or omissions of Contractor Personnel while on City Premises (e.g, negligent 
code development performed on City Premises).  “Third Party Materials” means 

City Council Packet 341 of 369



 Page 8 

collectively, Third Party Applications, Third Party Components, Third Party Data and Third 
Party Software. 
 

9.2. Exclusions  
 

9.2.1.   Contractor shall not be liable under Section 9.1 for any claim based on the following:  
 

9.2.1.1. City's modification of the Deliverables or the SaaS Services other than as 
contemplated by this Contract or a Deliverable’s or the specifications; or, as 
otherwise authorized by Contractor in writing. 
 

9.2.1.2. Use of the Deliverables or the SaaS Services in a manner other than as 
contemplated in this Contract or a Deliverable or the System specifications; or, as 
otherwise authorized by Contractor in writing. 

9.2.1.3. Use of the Deliverables or the SaaS Services in combination, operation, or use of 
with other products other than as contemplated by this Contract or a Deliverables 
or the specifications; or, as otherwise authorized by Contractor in writing. 

9.2.1.4. claims brought by: (a) City or any Affiliate or (b) Authorized Users,  City 
officers and employees or elected officials (other than claims by Authorized 
Users, City officers and employees, and elected officials making such claims in 
their personal capacity); 

9.2.1.5. claims arising from the use of old versions software after receipt of modified or 
updated versions of software;  

9.2.1.6. claims arising from the use of Third Party Applications or Third Party Data; and 
9.2.1.7. Losses attributable to the acts or omissions of City and its officers, employees or 

agents or for which City owes Contractor an indemnification obligation pursuant 
to Section 9.4. 

9.2.2.   Contractor shall not be liable under Section 9.1.2 for any claim arising from any data, 
product specifications, information or materials provided by City hereunder, when used in 
connection with the SaaS Services or any customization or configuration made to the SaaS 
Service proposed by or provided by City under a Statement of Work. 

 
9.3. Control of Defense and Settlement. Contractor’s obligation to indemnify City as set forth in 

Section 9.1 is conditioned on City providing to Contractor notification within thirty (30) days 
of any claim or potential claim of which City becomes aware that may be the subject of those 
Sections. Contractor will have control of the defense and settlement of any claim that is subject 
to Section 9.1; however, neither Contractor nor any attorney engaged by Contractor will defend 
the claim in the name of the City, nor purport to act as legal representative of the City without 
the approval of the City, nor will Contractor settle any claim on behalf of the City without the 
prior approval of the City.  

9.4. Indemnification by City.  To the extent permitted by Article XI Section 10 of the Oregon 
Constitution and the Oregon Tort Claims Act (ORS 30.260 – 30.300), City will defend, 
indemnify and hold harmless Contractor and its Affiliates, and each of their officers, directors, 
managers, shareholders, members and employees from any and all claims, liabilities, costs and 
expenses  in connection with (I) any third party claim arising from or relating to (i) any 
allegation that any data, product specifications, information or materials provided by City 
hereunder, including, without limitation, the City Data and Third Party Applications, when used 
in connection with the SaaS Services or any customization or configuration made to the SaaS 
Service proposed by or provided by City under a Statement of Work that: (a) infringes or 
misappropriates any Intellectual Property Rights of a third party, or (b) violates any Applicable 
Laws; (ii) the actual violation of Applicable Law by City, any Authorized User, or any 
Affiliate, employee, agent or independent contractor of City; or (iii) City’s breach of this 
Agreement; provided, however, that the foregoing obligations shall be subject to Contractor 
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promptly notifying City of the claim, (y) providing City with reasonable cooperation in the 
defense of the claim and (z) providing City with sole control over the defense and negotiations 
for a settlement or compromise; provided, however, that City shall not enter into any such 
settlement without Contractor’s prior written consent, which consent will not be unreasonably 
withheld, and that Contractor shall be permitted to participate in the defense of any such claim, 
at its own expense, with counsel of its choosing; (II) disabling a connection to a Third Party 
Application at City’s request; (III) City’s actions or failure to act, resulting in any third-party 
claim for personal injury or death, damage to personal property or reputation, environmental 
damage, interference with contract or employment, or violation of privacy. 
 
 

10. INDEPENDENT CONTRACTOR STATUS. The service(s) to be rendered under this Contract are 
those of an independent contractor.  Although the City reserves the right to determine (and modify) 
the delivery schedule for the Work to be performed and to evaluate the quality of the completed 
performance, City cannot and will not control the means or manner of Contractor’s performance.  
Contractor is responsible for determining the appropriate means and manner of performing the Work.  
Contractor is not to be considered an agent or employee of City for any purpose, including, but not 
limited to: (A) The Contractor will be solely responsible for payment of any Federal or State taxes 
required as a result of this Contract (B) This Contract is not intended to entitle the Contractor to any 
benefits generally granted to City employees, including, but not limited to, vacation, holiday and sick 
leave, other leaves with pay, tenure, medical and dental coverage, life and disability insurance, 
overtime, Social Security, Workers' Compensation, unemployment compensation, or retirement 
benefits (except insofar as benefits are otherwise required by law if the Contractor is presently a 
member of the Oregon Public Employees Retirement System); and (C) If the Contractor has the 
assistance of other persons in the performance of this Contract, and the Contractor is a subject 
employer, the Contractor shall qualify and remain qualified for the term of this Contract as an insured 
employer under ORS Chapter 656. (Also see Exhibit C) 

 
At present, the Contractor certifies that he or she, if an individual is not a program, City or Federal 
employee. The Contractor, if an individual, certifies that he or she is not a member of the Oregon 
Public Employees Retirement System. 

 
11. INSURANCE. Contractor shall provide insurance as indicated on Exhibit B, attached hereto and by 

reference is incorporated herein.  Insurance policies cannot be excess to a self-insurance program and 
are to be issued on a policy that covers claims in the State of Oregon.  

 
12. LIMITATION OF LIABILITIES.   

 
12.1. Except for Contractor’s liability for obligations pursuant to Section 9.1.2 (Indemnity for IP 

Infringement), Contractor's aggregate liability for damages to the City for any cause whatsoever 
will not exceed the aggregate amount of the fees paid and payable to Contractor by City during 
the six (6) month period preceding the date on which the claim arises.  Contractor shall have no 
liability arising out of or relating to the Third Party Components or the Third Party Data. 

12.2. Except for Liability arising out of or related to Section 9.4, and except for any liability arising in 
tort, City’s liability for damages to the Contractor for any cause whatsoever will not exceed the 
aggregate amount of the fees paid and payable to Contractor by City during the six (6) month 
period preceding the date on which the claim arises.  For the avoidance of doubt, nothing in this 
section 12 shall limit the City’s responsibility to pay for services provided by Contractor 
hereunder. 
 

12.3. Except for liability to third persons arising out of or related to Section 9.1.2 (Indemnity for IP 
Infringement) or Section 9.4, neither party will be liable to the other for any lost profits, lost 
savings, punitive, indirect, exemplary, consequential or incidental damages. 
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13. NOTICES. Except as otherwise expressly provided in this Contract, any communications between 

the parties hereto or notices to be given hereunder shall be given in writing by personal delivery, 
email, or mailing the same, postage prepaid, to the City at: Canby Police Department,1175 NW 3rd 
Ave., Canby, Oregon, 97013, smithb@canbypolice.com or to Contractor or at the address or number 
set forth in Section 1 of this Contract, or to such other addresses or numbers as either party may 
hereafter indicate.  Any communication or notice so addressed and mailed shall be deemed to be 
given five (5) days after mailing.  Any communication or notice by personal delivery shall be deemed 
to be given when actually delivered. 
 

14. REPRESENTATIONS AND WARRANTIES.  Contractor represents and warrants to City that (1) 
Contractor has the power and authority to enter into and perform this Contract; (2) this Contract, 
when executed and delivered, shall be a valid and binding obligation of Contractor enforceable in 
accordance with its terms; (3) Contractor shall at all times during the term of this Contract, be 
qualified, professionally competent, and duly licensed to perform the Work.  The warranties set forth 
in this section are in addition to, and not in lieu of, any other warranties provided. 

 
14.1. Service Warranty. For Professional Services, Contractor warrants that the Work under this 

Contract shall be performed in a good and workmanlike manner and in accordance with 
applicable industry standards. Except as provided for herein, Contractor’s liability and City’s 
remedy under this Section 14.1 are limited to Contractor’s prompt correction of such services, 
provided that written notice of such alleged defective services shall have been given by the 
City to Contractor.  The City agrees to provide Contractor reasonable access to its facilities 
and third party vendor software for purposes of repair or replacement under this services 
warranty.  

 
14.2. Warranty Against Infringement. 

Contractor warrants that to its knowledge, the Deliverables will be free of the rightful claim of 
any third party by way of infringement or misappropriation of patent, copyright, trade secret, 
trademark or other rights arising under the laws of the United States. Contractor further 
warrants that to its knowledge, no act or omission of the Contractor will result in a third party 
holding a claim that interferes with the City’s use and enjoyment of the Deliverables. 
Contractor warrants that it owns or possesses the necessary rights, title and licenses necessary 
to perform its obligations hereunder. Notwithstanding the forgoing, the forgoing warranty does 
not extend to: (i) use of the SaaS Services, Software, Services or Products in combination with 
modules, apparatus, hardware, software, or services not authorized by the Contractor or 
contemplated for use with the Software, Services or Products; (ii) use of the SaaS Services, 
Software, Services or Products in a manner that is not in accordance with this Contract or (iii) 
the alteration or modification of the SaaS Services, Software, Services or Products by a party 
other than the Contractor, unless such alterations and modifications were authorized by the 
Contractor or contemplated for use with the SaaS Services, Software, Services or Products. 
 

14.3. No Other Warranties.  
Contractor cannot guarantee that every error in the SaaS Services or problem raised by City 
will be resolved.  THE SERVICES, THE THIRD PARTY COMPONENTS, AND THE 
THIRD PARTY DATA ARE PROVIDED “AS IS.”  EXCEPT AS EXPRESSLY SET 
FORTH IN THIS CONTRACT NEITHER PARTY MAKES ANY WARRANTY IN 
CONNECTION WITH THE SERVICES, THE THIRD PARTY COMPONENTS, THE 
THIRD PARTY DATA OR THIS CONTRACT AND HEREBY DISCLAIMS ANY AND 
ALL IMPLIED OR STATUTORY WARRANTIES, INCLUDING ALL IMPLIED 
WARRANTIES OF TITLE, MERCHANTABILITY, NONINFRINGEMENT, FITNESS FOR 
A PARTICULAR PURPOSE, ERROR-FREE OR UNINTERRUPTED OPERATION AND 
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ANY WARRANTIES ARISING FROM A COURSE OF DEALING OR USAGE OF 
TRADE. To the extent that a party may not as a matter of Applicable Law disclaim any 
implied warranty, the scope and duration of such warranty will be the minimum permitted 
under such law. 
 

14.4. Responsibility for Correction. 
Except with respect to any Third Party Application, Contractor shall make any correction, 
replacement, or modification necessary to bring the Software, Services, Products and 
Equipment into compliance with the Statement of Work, the documentation, and applicable 
law, solely to the extent detailed in the service level provisions contained in Sections 1.3.1 and 
1.3.2 of Article IV below. Contractor’s responsibilities for any corrections, replacements, 
modifications or repairs relating to any Third Party Application are outlined in Section 1.3.3 of 
Article IV below. 

 
14.5. Liens. 

Contractor shall hold the City harmless from claimants supplying labor or materials to the 
Contractor or its subcontractors in the performance of the Work required under this Contract.  
 

 
15. SURVIVAL. All rights and obligations shall cease upon termination or expiration of this Contract, 

except for the rights and obligations set forth in Article II, Paragraphs 1, 7, 9, 12, 13, 14, 15, 16, 18, 
21, 22, 23, 24, 28, 30. 

 
16. SEVERABILITY If any term or provision of this Contract is declared by a court of competent 

jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions 
shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if 
the Contract did not contain the particular term or provision held to be invalid. 

 
17. SUBCONTRACTS AND ASSIGNMENTS. Contractor shall not enter into any subcontracts for any 

of the Work required by this Contract, or assign or transfer any of its interest in this Contract by 
operation of law or otherwise, without obtaining prior written approval from the City.  In addition to 
any provisions the City may require, Contractor shall include in any permitted subcontract under this 
Contract a requirement that the subcontractor be bound by this Article II, Paragraphs 1, 8, 13, 15, and 
27 as if the subcontractor were the Contractor.  City’s consent to any subcontract shall not relieve 
Contractor of any of its duties or obligations under this Contract.  For the avoidance of doubt, the use 
of Vendors shall not be subject to this Section. 

 
18. SUCCESSORS IN INTEREST. The provisions of this Contract shall be binding upon and shall 

inure to the benefit of the parties hereto, and their respective authorized successors and assigns. 
 

19. TAX COMPLIANCE CERTIFICATION.  Contractor must, throughout the duration of this 
Contract and any extensions, comply with all tax laws of this state and all applicable tax laws of any 
political subdivision of this state. Any violation of this section shall constitute a material breach of this 
Contract.  Further, any violation of Contractor’s warranty in this Contract that Contractor has complied 
with the tax laws of this state and the applicable tax laws of any political subdivision of this state also 
shall constitute a material breach of this Contract.  Any violation shall entitle City to terminate this 
Contract, to pursue and recover any and all damages that arise from the breach and the termination of 
this Contract, and to pursue any or all of the remedies available under this Contract, at law, or in equity, 
including but not limited to: (A) Termination of this Contract, in whole or in part; (B) Exercise of the 
right of setoff, and withholding of amounts otherwise due and owing to Contractor, in an amount 
equal to City’s setoff right, without penalty; and (C) Initiation of an action or proceeding for 
damages, specific performance, declaratory or injunctive relief.  City shall be entitled to recover any 
and all damages suffered as the result of Contractor’s breach of this Contract, including but not 
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limited to; direct, indirect, incidental and consequential damages, costs of cure, and costs incurred in 
securing replacement performance. These remedies are cumulative to the extent the remedies are not 
inconsistent, and City may pursue any remedy or remedies singly, collectively, successively, or in any 
order whatsoever.  
The Contractor represents and warrants that, for a period of no fewer than six calendar years 
preceding the effective date of this Contract, Contractor has faithfully complied with: (A) All tax laws 
of this state, including but not limited to ORS 305.620 and ORS Chapters 316, 317, and 318; (B) Any 
tax provisions imposed by a political subdivision of this state that applied to Contractor, to 
Contractor’s property, operations, receipts, or income, or to Contractor’s performance of or 
compensation for any Work performed by Contractor; (C) Any tax provisions imposed by a political 
subdivision of this state that applied to Contractor, or to goods, services, or property, whether tangible 
or intangible, provided by Contractor; and (D) Any rules, regulations, charter provisions, or 
ordinances that implemented or enforced any of the foregoing tax laws or provisions. 

 
20. TERMINATIONS. This Contract may be terminated for the following reasons: 

 
20.1. This Contract may be terminated at any time by mutual consent of the parties, or by either 

party upon written notice to the other party, if the other party breaches a material term of this 
Agreement and such breach remains uncured for thirty (30) days after the other party’s receipt 
of such notice.  

20.2. City may terminate this Contract effective upon delivery of notice to Contractor, or at such 
later date as may be established by the City, if (i) federal or state laws, rules, regulations, or 
guidelines are modified, changed, or interpreted in such a way that either the Work under this 
Contract is prohibited or the City is prohibited from paying for such Work from the planned 
funding source; or (ii) any material license or certificate required by law or regulation to be 
held by the Contractor to provide the services required by this Contract is for any reason 
denied, revoked, or not renewed.  

 
20.3. This Contract may also be immediately terminated by the City for default (including breach of 

Contract) if (i) Contractor materially fails to provide services or materials called for by this 
Contract within the time specified herein or any extension thereof; or (ii) Contractor materially 
fails to perform any of the other provisions of this Contract or so fails to pursue the Work as to 
endanger performance of this Contract in accordance with its terms, (iii) and after receipt of 
notice from the City, materially fails to correct such failure within thirty (30) business days. 

 
20.4. If sufficient funds are not provided in future approved budgets of the City (or from applicable 

federal, state, or other sources) to permit the City in the exercise of its reasonable 
administrative discretion to continue this Contract, or if the program for which this Contract 
was executed is abolished, City may terminate this Contract without further liability by giving 
Contractor not less than thirty (30) days’ notice.  
 

20.5. If Contractor reasonably determines that City’s use of the Services either: (i)  fails to comply 
with the Restrictions on Use in Article III, Section1.5; (ii) poses a security risk to the Services 
or any third party, (iii) creates or is likely to create an adverse impact on Contractor’s systems, 
the Services, or the systems or content of any other subscriber; or (iv) subjects Contractor or 
its Affiliates to possible liability, then Contractor may immediately upon notice temporarily 
suspend City’s and any Authorized User’s right to access any portion or all of the Services, 
pending remedial action by City, or after a period of 30 days, terminate the Services. 

 
 
 
21. EFFECT OF TERMINATION.  In the event of any termination or expiration of this Contract: 
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21.1. City will pay all Contractor invoices for Services that were provided up to the termination 
date. The termination date is the later of (a) the date when Contractor receives a written 
termination notice from the City or (b) the date on which the City stops using the Services. 

21.2. All rights and licenses granted hereunder to City (as well as all rights granted to any 
Authorized Users of City) will immediately cease, including but not limited to all use of the 
SaaS Services; 

21.3. Contractor will provide records to City in accordance with its transition assistance services 
(“Transition Assistance”) as set forth in Section 23 below; and 

21.4. The Parties will, upon written request of the other Party, either return to the requesting Party or 
destroy any information of requesting Party that are in other Parties possession or control. 
 

22. REMEDIES. 
 

22.1. In the event of termination pursuant to Article II Sections 20.2(i) or 20.4, Contractor’s sole 
remedy shall be a claim for the sum designated for accomplishing the Work multiplied by the 
percentage of Work completed and accepted by the City, less previous amounts paid and any 
claim(s) which the City has against Contractor.  If previous amounts paid to Contractor exceed 
the amount due to Contractor under this Section 21.1, Contractor shall pay any excess to City on 
demand.   

 
22.2. In the event of termination for any other reason, each party shall have any remedy available to 

it in law or equity.  
 

22.3. Upon receiving a notice of termination of this Contract, Contractor shall immediately cease all 
activities under this Contract, unless City expressly directs otherwise in such notice of 
termination or as required for Transition Assistance.  

 
23. TRANSITION ASSISTANCE.  

 
Upon termination of the Agreement for any reason, and subject to all Fees due being paid in full, 
Contractor will return City’s data in a CSV, PDF or other mutually agreeable format for each record 
(“Record”) and provide them to the City for download. Records can be uploaded to City’s new 
records management system by the City or its new vendor. 
 
Transition Assistance as outlined in this Section 23 is included in the Fees charged to City for the 
Services.  Fees are due and payable up to the Cutoff Date.  In the event that any Fees, not contested 
by the City, have not been paid as required in this Contract, Contractor may retain all Records and 
decline to provide the support outlined in this Section 23 until such uncontested Fees are paid in full. 
 
23.1. Preparation.  

 
23.1.1. The City will provide the desired cutoff date of the SaaS Services (the “Cutoff   

Date”), at which time all existing user accounts will be terminated. 
 

23.1.2. Contractor will provide one (1) account for the City to access a web-based storage 
platform to retrieve City documents and Records (the “Transition Account”). The 
Transition Account will be available to City for thirty (30) days prior to the Cutoff 
Date.   

23.2. Content. 
23.2.1. Each Record in the RMS will be submitted to the City in a CSV format or other 

mutually agreed to format as described above.  
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23.2.2. All archive files will be accessible via the internet on the Cutoff Date. 
 

23.3. Support. 
 
23.3.1. Contractor will maintain City data in the RMS for up to 1 year following the Cutoff 

Date. 
 

23.3.2. Contractor will maintain City archives for up to 2 years following the Cutoff Date. 
 
23.3.3. Contractor will resolve any issues deemed to be the result of errors in the RMS 

platform or export process for a period of six (6) months after the Cutoff Date.  
 
23.3.4. At City’s written request, no less than 2 years after the Cutoff Date, and upon the 

City’s receipt of all City Data, Contractor will delete City Data from all Contractor 
online systems (e.g. primary database, replica databases, search databases, 
application caches, etc.) other than database backups, audit logs and server system 
logs. 

 
23.3.5. Within 6 months from the date of deletion of City Data from all Contractor online 

systems, all City Data will be erased from database backups. 
 
23.3.6. Notwithstanding the foregoing, Contractor reserves the right to retain City Data on 

audit logs and server system logs and in support tickets, support requests and direct 
communications with Contractor. 

 
 

24. NO THIRD PARTY BENEFICIARIES. City and Contractor are the only parties to this Contract 
and are the only parties entitled to enforce its terms.  Nothing in this Contract gives, is intended to 
give, or shall be construed to give or provide any benefit or right, whether directly, indirectly or 
otherwise, to third persons unless such third persons are individually identified by name herein and 
expressly described as intended beneficiaries of the terms of this Contract. 

 
25. [Reserved]. 

 
26. FOREIGN CONTRACTOR. If the Contractor is not domiciled in or registered to do business in the 

State of Oregon, Contractor shall promptly provide to the Oregon Department of Revenue and the 
Secretary of State, Corporate Division, all information required by those agencies relative to this 
Contract.  The Contractor shall demonstrate its legal capacity to perform these services in the State of 
Oregon prior to entering into this Contract. 

 
27. FORCE MAJEURE.  Neither City nor Contractor shall be held responsible for delay or default 

caused by fire, terrorism, riot, acts of God, or war where such cause was beyond, respectively, City’s 
or Contractor’s reasonable control.  Contractor shall, however, make reasonable efforts to remove or 
eliminate such a cause of delay or default and shall upon the cessation of the cause, diligently pursue 
performance of its obligations under this Contract. 

 
28. WAIVER.  The failure of a Party to enforce any provision of this Contract shall not constitute a 

waiver by such Party of that or any other provision. 
 

29. COMPLIANCE. Pursuant to the requirements of ORS 279B.020 and 279B.220 through 279B.235 
and Article XI, Section 10, of the Oregon Constitution, the following terms and conditions are made a 
part of this Contract:  
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29.1. Contractor shall: (i) Make payments promptly, as due, to all persons supplying to the 
Contractor labor or materials for the prosecution of the Work provided for in this Contract; (ii) 
Pay all contributions or amounts due the Industrial Accident Fund from such Contractor or 
subcontractor incurred in the performance of this Contract; (iii) Not permit any lien or claim to 
be filed or prosecuted against the City on account of any labor or material furnished. 
 

29.2. If the Contractor fails, neglects or refuses to make prompt payment of any claim for labor or 
services furnished to the Contractor or a subcontractor by any person in connection with this 
Contract as such claim becomes due, the proper officer representing the City may pay such 
claim to the person furnishing the labor or services and charge the amount of the payment 
against funds due or to become due to the Contractor by reason of this Contract. 

 
29.3. The Contractor shall pay employees for Work in accordance with ORS 279B.020 and ORS 

279B.235, which by reference is incorporated herein . All subject employers working under 
the contract are either employers that will comply with ORS 656.017 or employers that are 
exempt under ORS 656.126. 

 
29.4. The Contractor shall promptly, as due, make payment to any person or co-partnership, 

association or corporation furnishing medical, surgical and hospital care, or other needed care 
and attention incident to sickness and injury to the employees of the Contractor, of all sums 
which the Contractor agrees to pay for such services and all moneys and sums which the 
Contractor collected or deducted from the wages of the Contractor's employees pursuant to 
any law, contract or agreement for the purpose of providing or paying for such services. 

 
30. CONFIDENTIALITY.  

 
30.1. Definition of Confidential Information. For the purposes of this Contract, “Confidential 

Information” means: 
30.1.1. With respect to Contractor, the Product and SaaS Services and any and all Source 

Code relating thereto as well as Documentation and non-public information or 
material regarding Contractor’s legal or business affairs, financing, customers, 
properties or data, and;  
 

30.1.2. With respect to the City, any non-public information or material regarding the City’s 
legal or business affairs, financing, customers, property or data. Notwithstanding any 
of the forgoing, Confidential Information does not include information which: (i) is or 
becomes public knowledge without any action by or involvement of, the party to 
which the Confidential Information is disclosed (the “Receiving Party”); (ii) is 
documented as being known to the Receiving Party prior to its disclosure by the other 
party (the “Disclosing Party”); (iii) is independently developed by the Receiving Party 
without reference or access to the Confidential Information of the Disclosing Party 
and is so documented; or (iv) is obtained by the Receiving Party without restrictions 
on use or disclosure from a third person who did not receive it, directly or indirectly, 
from the Disclosing Party.  

 
30.2  Use and Disclosure of Confidential Information. The Receiving Party will, with respect to any 

Confidential Information disclosed by the Disclosing Party before or after the effective date: (i) use 
such Confidential Information only in connection with the Receiving Party’s performance of this 
Contract; (ii) subject to Section 30.4 below, restrict disclosure of such Confidential Information 
within the Receiving Party’s organization to only those of the Receiving Party’s employees and 
independent contractors who have a need to know such Confidential Information in connection with 
the Receiving Party’s performance of this Contract; and (iii) except as provided herein, not disclose 
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such Confidential Information to any third party unless authorized in writing by the Disclosing Party 
to do so.  

 
30.3 Protection of Confidential Information. The Receiving Party will protect the confidentiality of 

any Confidential Information disclosed by the Disclosing Party using at least the degree of care that it 
uses to protect its own confidential information (but no less than a reasonable degree of care). Each 
Party shall notify the other Party as soon as reasonably practicable in the event that Confidential 
Information of the Party is believed to have been compromised.  

 
30.4 Employee and Independent Contractor Compliance. The Receiving Party will, prior to 

providing any employee or independent contractor access to any Confidential Information of 
the Disclosing Party, inform such employee or independent contractor of the confidential 
nature of such Confidential Information and require such employee or independent contractor 
to comply with the Receiving Party’s obligations under this Contract with respect to such 
Confidential Information.  

 
30.5 Required Disclosures. In the event that either Party is requested or required (by oral 

questions, interrogatories, requests for information or documents in legal proceedings, 
subpoena, civil investigative demand or similar process or by any law, rule or regulation of 
any governmental agency or regulatory authority) (for the purposes of this paragraph, each, a 
“Request”) to disclose any of the Confidential Information of the other Party, such Party shall 
provide the other Party with prompt written notice of any such request or requirement so that 
such other Party may seek a protective order or other appropriate remedy and/or waive 
compliance with the provisions of this Contract. If, in the absence of a protective order or 
other remedy or the receipt of a waiver, and if one Party is nonetheless, legally compelled to 
disclose Confidential Information, such Party may, without liability hereunder, disclose to 
such tribunal only that portion of the Confidential Information which such counsel advises it is 
legally required to be disclosed, provided that such Party shall use its best efforts to preserve 
the confidentiality of the Confidential Information, including, without limitation, by 
cooperating with the other Party to obtain an appropriate protective order or other reliable 
assurance that confidential treatment will be afforded the Confidential Information by such 
tribunal.  
 

30.6 Contractor acknowledges and agrees that Oregon Public Record Law may apply to certain 
information disclosed hereunder and that City will promptly comply with such disclosures. 
City acknowledges that certain exemptions to the Oregon Public Record Law may apply to 
information disclosed hereunder.  Accordingly, City will contact Contractor within 3 business 
days after City receives a public records request for Contractor records.  Once the City 
identifies records it is prepared to release in response to the request, the City will notify the 
Contractor and provide copies of the documents the City plans to release.  The City will 
provide the Contractor with an opportunity to object to the release of the Contractor 
information, providing sufficient time to review the documents in light of the volume of 
responsive documents. If City chooses to release the Contractor’s information over the 
objection of the Contractor, then City will provide written notice to the Contractor. The 
written notice must be received by the Contractor at least ten calendar days before the date the 
City intends to release the Contractor’s records.  
 

30.7 The Parties agree that a violation of this Section 30 shall be deemed to cause irreparable harm 
justifying injunctive relief in court, without waiving any additional rights or remedies 
available at law or in equity or by statute.   

 
31. CRIMINAL BACKGROUND CHECK REQUIREMENTS.  
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31.1   Contractor personnel requiring physical access to any City facility or remote access to 
any criminal justice information processing systems shall complete a background check 
conducted by the Clackamas County Sheriff’s Office, which will include a local and notational 
fingerprint check (remote personnel may obtain fingerprints at their local law enforcement 
agency and mail or electronically transmit them to the representative identified by the City). 
Personnel not meeting Clackamas City Sheriff’s Office standards will be removed from the 
project. Contractor further agrees that all workers and subcontractors (collectively “Contract 
Worker(s)”) that Contractor furnishes to the City pursuant to this Contract shall be subject to a 
background and security checks and screening (collectively “Background Screening”) at 
Contractor’s sole cost and expense.  
 

31.2 Terms Applicable to All Contractor’s Contracts and Subcontracts. 
Contractor shall include the terms of this Section 31 for Contract Worker background 
screening in all contacts and subcontracts for services furnished under this Contract including, 
but not limited to, supervision and oversight services.  
 

31.3 Materiality of Background Screening Requirements. 
The Background Screening requirements of this Section 31 are material to the City’s entry into 
this Contract and any breach by Contractor shall be a material Breach of this Contract.  
   

31.4 Continuing Duty; Audit. 
Contractor’s obligations and requirements that Contract Workers satisfy this Background 
Screening Section 31 shall continue throughout the entire term of this Contract. Contractor 
shall notify the City immediately of any change to a Background Screening of a Contract 
Worker previously approved by the City. Contractor shall maintain all records and documents 
related to all Background Screenings and the City reserves the right to audit Contractor’s 
compliance with all Background Screenings and requirements of Section 31. 
  

31.5 Criminal Justice Information/CLETS Training.  
The City shall be responsible for providing CJI or CLETS – related training to Contractor 
personnel and/or obtaining any certifications for Contractor personnel who may have access to 
CJI data of the City.  
 

31.6 Contractor shall be required to have criminal background checks (and in certain instances 
specified by the City, fingerprint background checks) performed on all employees, agents, or 
subcontractors that perform services under this Contract.  Only those employees, agents, or 
subcontractors that have met the acceptability standards of the City may perform services 
under this Contract or be given access to Personal Information, Confidential Information or 
access to City facilities. 

 
32 KEY PERSONS. Contractor acknowledges and agrees that a significant reason the City is entering 

into this Contract is because of the special qualifications of certain key persons set forth in the 
Contract.  Under this Contract, the City is engaging the expertise, experience, judgment, and personal 
attention of such Key Persons.  Neither Contractor nor any of the Key Persons shall delegate 
performance of the management powers and responsibilities each such Key Person is required to 
provide under this Contract to any other employee or agent of the Contractor unless the City provides 
prior written consent to such delegation.  Contractor shall not reassign or transfer a Key Person to 
other duties or positions such that the Key Person is no longer available to provide the City with such 
Key Person's services unless the Contractor provides prior written notice of such reassignment or 
transfer. 
 

33 THIRD PARTY PROVIDERS.  The City understands that it is responsible for establishing any 
required agreement(s) and/or statement(s) of work with Third Party Providers, and for paying any 
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Third Party Provider costs and expenses in connection with the interfaces to be developed by 
Contractor. 
 

34 Acceptance Testing.  Prior to accepting the Solution, the City and Contractor shall perform 
Acceptance Testing in accordance with the Statement of Work. Acceptance by City shall not relieve 
Contractor from its responsibility under any warranty. Payment for Products, Services, or the 
Solution does not constitute Acceptance, nor does it constitute a waiver of any applicable warranty. 
 

35 Changes to Services.  Contractor may make changes and Updates to its Services, provided that it 
does not materially derogate the overall quality of the Services.  Unless otherwise specified in the 
Scope of Work, Contractor does not guarantee that the Services are or will remain compatible with 
any particular third party software or equipment, and may, upon written notice, terminate its support 
for, any software or equipment of City that Contractor determines are incompatible with the operation 
of the Services.  

 
 
 
ARTICLE III. 
 
1. SOFTWARE LICENSE PROVISIONS 

 
1.1.  License. During the Term of this Contract, Contractor hereby grants a non-exclusive, non-

transferable, non-sublicensable license to City and its Authorized Users to access and use the 
SaaS Services through the Website for City’s business purposes and in accordance with the 
terms and conditions of this Contract. Contractor will be responsible for hosting the Website, and 
City and its Authorized Users will be responsible for obtaining internet connections and other 
third party software and services necessary for it to access the Website. City will be responsible 
to Contractor for compliance with the restrictions on use and other terms and conditions of this 
Contract by any of its Authorized Users. 
 

1.2. Professional Services.  Contractor offers Professional Services in connection with the SaaS 
Services as further described in the Statement of Work. To the Extent any Professional 
Services involve the development of any Customization to the SaaS Services, all Intellectual 
Property Rights to such Customization to the SaaS Services, all Intellectual Property Rights to 
such Customization will be solely owned by Contractor and will be deemed to be included in 
the definition of SaaS Services and licensed to City on the terms set forth herein. 
 

1.3. Copies of Documentation. Contractor will provide City via the Website or other means with 
access to the Documentation, as may be updated from time to time.  The City may reproduce 
the Documentation, and any web-based or computer-based training materials, if applicable, 
provided that each copy thereby produced shall be marked with Contractor’s proprietary 
markings as delivered to the City. City may use the Documentation solely in connection with 
the use of the SaaS Services.  

 
1.4. Title. As between Contractor and City, Contractor retains title to and ownership of the SaaS 

Services, Software, Source Code, Services, Products, and Documentation, including all 
Intellectual Property Rights relating thereto (collectively, “Contractor Intellectual Property”). 
Contractor’s licensors retain title to and ownership of the Third-Party Data and the Third-Party 
Components, including all copyrights and other Intellectual Property relating thereto.  City 
will have no rights with respect to the SaaS Services, Software, Source Code, Services, 
Products, and Documentation, the Third-Party Data or the Third-Party Components other than 
those expressly granted under this Contract.  Any suggestions for changes or improvements to 
Services that City provides to Contractor, whether solicited by Contractor or not, shall be 
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owned by Contractor and Contractor hereby irrevocably assigns, and shall assign, to 
Contractor all right, title, and interest in and to such suggestions.  Contractor shall have no 
obligation to incorporate such suggestion into its products or Services. 
 

 
1.5. Restrictions on Use. City and its Authorized Users will not (and will not permit any third party 

to), (i) share City’s or any Authorized User’s login credentials; (ii) reverse engineer, decompile, 
disassemble, or otherwise attempt to discern the Source Code, underlying ideas, algorithms, file 
formats, or interface protocols of  the SaaS Services, Software, Services or Products or of any 
files contained in or generated by the SaaS Services; (iii) copy, modify adapt or translate the 
SaaS Services, Software, Services or Products, or otherwise make any use, resell, distribution or 
sublicense the Software, Services, Third-Party Data, or Products other than in connection with 
this Contract; (iv) make the SaaS Services, Software, Services, or Products available on a 
“service bureau” basis or allow any third party to use the Software, Services or Products; (v) 
disclose the SaaS Services, Software, Services or Products or any of its components to third 
parties; (vi) remove or modify any proprietary marking or restrictive legends placed on the SaaS 
Services, Software, Services, Third-Party Data, or Products;  (vii) use the SaaS Services or the 
Third Party Data in violation of any Applicable Law; (viii) create or augment any mapping-
related dataset including a mapping or navigation dataset, business listings database, mailing list, 
or telemarketing list) for use in an implementation that is not connected to the Services; (ix) use 
the SaaS Services or the Third Party Data in violation of any Applicable Law; (x) introduce into 
the Services any viruses, worms, defects, Trojan horses, malware, or any items of a destructive 
nature; (xi) use the Services to post advertising or listings; (xii) use the Services to defame, 
abuse, harass, stalk, or threaten others; (xiii) permit access or use of the Services by any 
individual outside the United States; (xiv) hide or obscure any Authorized User’s location; (xv) 
permit access or use of the Services, for any activities other than to enhance City’s own services, 
where reliance solely on, or failure to use, the Services could lead to death, personal injury, or 
property damages. City and its Authorized Users will not access the SaaS Services if in direct 
competition with Mark 43, and will not allow access to the SaaS Services by any party who is in 
direct competition with Contractor, except with Contractor’s prior written consent.   

 
1.6. Third Party Applications. If City installs or enables a Third Party Application for use with the 

SaaS Services, Software, Services or Products, City grants Contractor permission to access 
City Data stored on that Third Party Application as required for the interoperation of that 
Third Party Application with the SaaS Services, Software, Services or Products. In no event 
will Contractor be responsible for any Third Party Application, or any failure of a Third Party 
Application to properly interoperate with the Software, Services or Products. If Contractor 
receives information that a Third Party Application may violate any applicable laws or third-
party rights, City will, promptly upon receiving notice of the foregoing from Contractor, 
disable any connection between such Third Party Application and the Software, Services or 
Products to resolve the potential violation (and if City fails to promptly disable such 
connection, Contractor shall have the right to do so). In addition, in the event that City fails to 
properly obtain the grant of rights to Contractor to access and use Third-Party Data as required 
for the interoperation of that Third-Party Application, City shall defend, indemnify, and hold 
harmless Contractor from any and all claims based on Contractor’s use of such Third-Party 
Application. City, and not Contractor, is solely responsible for establishing any required 
agreement(s) and/or statement(s) of work with Third Party Providers in connection with the 
interfaces, and for paying all fees, costs and expenses of Third Party Providers. 
 

 
1.7. Third Party Components. 
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1.7.1. Usage of Third-Party Components. If any of the licensors of the Third-Party 
Components require Contractor to flow down any terms and conditions to City 
(“Additional Terms”), City’s use of such Third-Party Components, as incorporated 
into the SaaS Services, shall be subject to such Additional Terms, which Contractor 
shall provide to City in writing. In the event of any inconsistency or conflict between 
the Additional Terms and the terms of this Contract, such Additional Terms shall 
govern with respect to the City’s use of the applicable Third-Party Component.  
 

1.7.2. DISCLAIMER REGARDING THIRD-PARTY COMPONENTS. 
CONTRACTOR NOT BEING THE PROVIDER OR MANUFACTURER OF THE 
THIRD-PARTY COMPONENTS, NOR THE PROVIDERS; OR 
MANUFACTURERS’ AGENT, MAKES NO EXPRESS OR IMPLIED 
WARRANTY OF ANY KIND WHATSOEVER WITH RESPECT TO THE 
THIRD-PARTY COMPONENTS AND DISCLAIMS ANY SUCH WARRANTIES 
THAT MIGHT OTHERWISE EXIST. 

 
1.8. Third-Party Data. City shall access and use the Third-Party Data in accordance with the terms 

and conditions of the agreement between the City and the provider of such Third-Party Data. 
CONTRACTOR, NOT BEING THE PROVIDER OR MANUFACTURER OF THE THIRD-
PARTY DATA, NOR THE PROVIDERS OR MANUFACTURES’ AGENT, MAKES NO 
EXPRESS OR IMPLIED WARRANTY OF ANY KIND WHATSOEVER WITH RESPECT 
TO THE THIRD-PARTY DATA AND DISCLAIMS ANY SUCH WARRANTIES THAT 
MIGHT OTHERWISE EXIST.   
 

1.9. City Data. As between Contractor and City, City owns and shall retain all rights, title, and 
interest, including, without limitation, all Intellectual Property Rights, in and to City Data. City 
shall have the sole responsibility for the accuracy, quality, and legality of the City Data, 
including obtaining all rights and consents necessary to share the City Data with Contractor as 
set forth in this Contract. Contractor shall not access City user accounts or City data, except; (i) 
in the course of data center operations, (ii) in response to services or technical issues, (iii) as 
required by the express terms of this Contact, (iv) at City written request. Contractor shall not 
collect, access, or use user-specific City information except as strictly necessary to provide the 
Services to the City. Notwithstanding anything to the contrary contained herein, City hereby 
grants to Contractor an irrevocable, worldwide, royalty free, non-exclusive license to use the 
City Data to: provide the SaaS Services to City and other Contractor subscribers; analyze the 
City Data in anonymized and/or aggregate form in order to operate, maintain, manage, and 
improve the SaaS Services, create new products and services; and for Contractor’s internal 
purposes to improve the Applications, Software, and related services. 
 

1.10. Export of City Data.  The City will have ability to directly query a near-live copy of 
their database in order to extract City Data stored in the Applications.  Furthermore, the City will 
have the ability to export common datasets directly from the Contractor user interface.  
 

 
2. SECURITY 

2.1. Data Protection. Protection of personal privacy and data shall be an integral part of the business 
activities of the Contractor, who shall use reasonable commercial efforts to ensure there is no 
inappropriate or unauthorized use of City information at any time. To this end, the Contractor 
shall safeguard the confidentiality, integrity and availability of City information by complying 
with the following conditions:  

 
2.1.1. The Contractor shall implement and maintain appropriate administrative, technical and 

organizational security measures designed to safeguard against unauthorized access, 
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disclosure or theft of CJI and non-public data. Such security measures shall be in 
accordance with recognized industry practice and not less stringent than the measures the 
Contractor applies to its own CJI and non-public data of similar kind.  

 
2.1.2. All City Data obtained by the Contractor in the performance of the Contract shall become 

and remain the property of the City. 
 
2.1.3. All City Data (including CJI) stored in the Applications shall be encrypted at rest and in 

transit with controlled access. Unless otherwise stipulated, the Contractor is responsible for 
encryption of the personal data. Any stipulation of responsibilities will identify specific 
roles and responsibilities and shall be included in the Statement of Work, or otherwise made 
a part of the Contract. 
 

2.1.4. Unless otherwise stipulated, the Contractor shall encrypt all non-public data at rest and 
in transit. The City shall identify data it deems as non-public data to Contractor.  

 
 

2.1.5. Except as otherwise provided herein, Contractor shall not use any information collected in 
connection with the services issued from this Contract for any purpose other than fulfilling 
the services; provided, however, City understands and agrees that when it uses certain 
features of the SaaS Services, certain information and data may be collected from 
Authorized Users, including monitoring and recording activity, and tracking physical 
location, which may include personal identifying information.  City agrees that Contractor 
may use such information to (i) provide more effective Services, or (ii) to develop and test 
its Services. 

 
 

2.2. Data Location.   
Contractor shall store City Data in data centers in the U.S. Contractor shall permit its personnel 
and contractors to access City Data remotely from the U.S.  as required to perform services or 
provide technical support.  

 
2.3. Security Incident or Data Breach Notification.  

 
2.3.1. City agrees it and its Authorized Users shall securely manage their respective 

password(s) for access to the SaaS Service. City agrees it shall notify Contractor 
promptly in the event it becomes aware of any unauthorized access or use of the SaaS 
Service, or of any of its or its Authorized Users passwords or accounts. Unless 
expressly stated otherwise in this Agreement, a single username or password may not 
be used by more than one (1) Authorized User. City shall comply with all applicable 
local, state, federal and regional or other laws and regulations applicable in connection 
with use of the SaaS Service, including all those related to data privacy and the 
transmission of technical or personal data. City agrees to (a) provide true, accurate, 
current and complete registration data for each account it creates via the SaaS Service, 
and (b) maintain and promptly update the registration data to keep it true, accurate, 
current and complete. 
 

2.3.2. Incident Response. Contractor may need to communicate with outside parties 
regarding a security incident, which may include contacting law enforcement, fielding 
media inquiries and seeking external expertise as mutually agreed upon, defined by 
law, contained in the contract or as otherwise determined by the Contractor. 
Discussing security incidents with the City should be handled on an urgent as needed 
basis, as part of Contractor’s communication and mitigation processes as mutually 
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agreed upon, defined by law or contained in the Contract or as otherwise determined 
by the Contractor.  

 
2.3.3. Security Incident Reporting Requirements. Each Party shall report a security 

incident to the other Party’s identified contact immediately, as soon as possible, or 
promptly without out reasonable delay, or as defined in the Contract.  

 
2.3.4. Breach Reporting Requirements. 

 
2.3.4.1. Each Party shall promptly notify the other Party of any such security 

breach that materially compromises the City systems and/or data. Both 
Parties agree to cooperate in any investigation of such a security breach.  
 

2.3.4.2. Contractor shall promptly notify City of any unauthorized access or 
unauthorized disclosure or use by a third party of the CJI collected or 
obtained by the Contractor under this Contract. Contractor shall provide 
such notice following discovery and without unreasonable delay.   

 
2.4. Criminal Justice Information Data Breach Responsibilities.  

This section only applies when a Data Breach occurs with respect to CJI data within the 
possession or control of the Contractor. 

 
2.4.1. Contractor, unless stipulated otherwise, shall immediately notify the appropriate 

City identified contact by telephone in accordance with the agreed upon security 
plan or security procedures if it reasonably believes there has been a Data Breach 
with respect to CJI data.  

 
2.4.2. Contractor, unless stipulated otherwise, shall promptly notify the appropriate City 

identified contact within 24 hours or sooner by telephone, unless shorter time is 
required by applicable law, if it has confirmed that there is, or reasonably believes 
that there has been a Data Breach. Contractor shall (i) cooperate with the City as 
reasonably requested by the City to investigate and resolve the Data Breach, (ii) 
promptly implement necessary remedial measures, if necessary, and (iii) document 
responsive actions taken related to the Data Breach, including any post-incident 
review of events and actions taken to make changes in business practices in 
providing the services, if necessary.  

 
2.4.3. Unless otherwise stipulated, if a Data Breach is a direct result of Contractor’s breach 

of its contractual obligation to encrypt CJI data, the Contractor shall bear the costs 
associated with (1) the investigation and resolution of the Data  Breach; (2) 
notifications to individuals, regulators or others required by federal and state laws or 
as otherwise agreed to; (3) a credit monitoring service required by state (or federal) 
law or as otherwise agreed to; (4) a website or a toll-free number and call center for 
affected individuals required by federal and state laws — all not to exceed the 
average per record per person cost calculated for Data Breaches in the United States 
in the most recent Cost of Data Breach Study: Global Analysis published by the 
Ponemon Institute at the time of the Data Breach; and (5) complete all corrective 
actions as reasonably determined by Contractor based on root cause. 

 
2.5. Security Precautions.  

2.5.1. CJI, whether in electronic format or hard copy, must be secured and protected in a 
manner that complies with the most recent version of the FBI’s Criminal Justice 
Information Systems (CJIS) Security Policy.  
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2.5.2. When CJI, regardless of format, is subject to permanent deletion under Article II, 

Section 22, the information must be redacted or destroyed through appropriate and 
secure methods that are designed to ensure the information cannot be viewed, 
accessed, or reconstructed.  
 

2.5.3. As requested by the City, the Contractor shall disclose its non-proprietary system 
security plans (SSP) or security processes and technical limitations to the City such 
that adequate protection and flexibility can be attained between the City and 
Contractor. For example: virus checking and port sniffing. 

 
2.5.4. Contractor agrees that it will use commercially reasonable efforts to ensure that the 

requirements of this Section 2.5 shall be incorporated into all subcontractor 
contract/agreements entered into by the Contractor. It is further agreed that a 
violation of this Section 2.5 shall be deemed to cause irreparable harm justifying 
injunctive relief in court.  

 
2.6. Access to Security Logs and Reports. 

Contractor shall provide security reports upon City’s reasonable written request. Reports shall 
include latency statistics, user access, user access IP address, user access history and security 
logs for all public jurisdiction files related to this Contract. 

 
2.7. Encryption of Data at Rest.   

Contractor shall ensure hard drive encryption consistent with validated cryptography 
standards as referenced in FIPS 140-2, Security Requirements for Cryptographic Modules for 
all personal data, unless the City approves in writing for the storage of CJI on a Contractor 
portable device in order to accomplish work as defined in the Statement of Work. 

 
 

 
ARTICLE IV. 
 
1. SERVICE LEVEL AGREEMENT  

The following provisions shall apply to all maintenance and repairs to the System, including any 
software, equipment, and Product(s). Should any ambiguities or conflicts arise between this section 
and the balance of the Contract, this section shall prevail over all other in matters of maintenance and 
repair.  
 
1.1. Maintenance Requests. 

1.1.1. Coverage Hours. Email support shall be available twenty-four (24) hours a day, seven 
(7) days a week, three hundred sixty-five (365) days a year.  

 
1.1.2. Telephone Helpline/Staffing. Between 7:00 AM and 7:00 PM PT, Contractor shall 

maintain a telephone hotline at no cost to the City. Contractor shall staff the hotline 
with competent technical consultants who shall be trained in and thoroughly familiar 
with the Solution and with the City’s applicable configuration. Telephone support and 
all communication shall be delivered in English from within the United States.  

 
1.1.3. Response. Contractor’s support specialists shall respond to a Maintenance Request from 

the City within the times specified in this Contract. Such response times shall be 
measured from the time the City contact requests support in writing or by phone.  
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1.2. Training. Contractor shall offer, in its sole discretion, written instructions or telephone training in 
connection with Upgrades or major repairs that change the functional operation of the 
Solution/system or any custom software or component whether repair or alteration is a 
permanent or interim modification. Training may be offered to a subset of Authorized Users who 
can then go on to train additional Authorized Users. 
 

1.3. Service Levels for RMS. 
 
1.3.1. RMS Availability.  

During any calendar month of a Regular Usage Period, the RMS shall be available to 
users no less than 99.9% of the time on a 24x7 basis, excluding scheduled 
maintenance of the RMS (“RMS Scheduled Downtime”); provided, however, that 
Contractor is not responsible for any downtime of the RMS caused by Third Party 
Data services (e.g. Department of Motor Vehicles license plate database), or Third 
Party Components, and such Third Party downtime will not count against the service 
levels promised herein; provided, further, that Contractor shall be responsible for any 
downtime of RMS caused by Integrated Third Party Software (as defined below) 
solely to the extent specified in Section 1.3.3 below (“Service Levels for Integrated 
Third Party Software”).  Contractor shall provide City with prompt notification as 
soon as it becomes aware of any actual or potential unscheduled downtime (defined 
below) of the RMS, as well as continual periodic updates during the unscheduled 
downtime regarding Contractor’s progress in remedying the unavailability and the 
estimated time at which the RMS shall be available. 

 
1.3.2. RMS Service Credits. 

In the event that Contractor fails to make the RMS available at least 99.9% of the time 
in any given month during the Regular Usage Period due to RMS Unavailability (as 
defined below), Contractor will credit the City’s account for the unavailable RMS as 
follows: 
 

RMS Availability (Monthly) 
Credit 
Percentage 

Above 99.9% 0% 
99.8 – 99.0% 10% 
98.9 – 98.0% 20% 
Below 97.9% 30% 
 
“RMS Unavailability” is defined as the percentage of minutes per month in which 
the RMS is completely and generally unavailable for City’s use (but not the use of any 
one Authorized User), provided that RMS Unavailability does not include any 
unavailability attributable to: (a) RMS Scheduled Downtime for maintenance (whether 
by Contractor, by a vendor, or by City); (b) acts or omissions of City or any City user 
of the RMS; (c) server downtime related to connectivity issues resulting from Third 
Party-managed VPN access to hosted server or City internal network problems; (d) 
defects or bugs in the Applications or Software caused by City, any Authorized User, 
or any Affiliate, employee, agent or independent contractor of City; or (e) any other 
cause(s) beyond Contractor’s reasonable control, including but not limited to those 
caused by Third Party Data services (e.g. Department of Motor Vehicles license plate 
database), Third Party Components, overall internet congestion or a force majeure.  
City will be responsible for immediately notifying Contractor of all Third Party-
managed VPN access and internal or external (e.g. internet service provider) network 
problems that arise. 
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“Credit Percentage” means the applicable percentage of the portion of the Fees 
attributable to Services in the calendar month in which the RMS Unavailability 
occurs. For example, if City has paid Contractor $1,000 for one year of a Regular 
Usage Period, and the RMS Availability falls to 99.5% during any calendar month in 
that year, then Contractor will owe City a 10% credit on that month’s portion of the 
Fee, or: $1,000/12 = $83.33 per month, and 10% of $83.33 = $8.33. In this example, 
Contractor would owe City $8.33 in credit for the month in which RMS Availability 
fell to 99.5%. 

 
In order to receive this credit, City must notify Contractor in writing within fifteen 
(15) days following the end of the month the RMS Unavailability occurred. All claims 
are subject to review and verification by Contractor prior to any credits being granted. 
Contractor will acknowledge credit requests within fifteen (15) business days of 
receipt and will inform City whether such claim request is approved or denied. The 
issuance of RMS Service Credit by Contractor hereunder is the City’s sole and 
exclusive remedy for any failure by Contractor to satisfy the service levels set forth in 
this Section 1.3.2. 

 
1.3.3. Service Levels for Integrated Third Party Software.  Notwithstanding anything else to 

the contrary contained herein, Contractor shall be responsible for any downtime of or 
related to the Applications or Integrated Third Party Software (as defined below) that 
is caused by Integrated Third Party Software solely to the extent specified in this 
Section 1.3.3.  Credit Percentages Service Credits referenced elsewhere in this 
Contract shall not apply to downtime caused by Integrated Third Party Software or the 
integrations or connections to Integrated Third Party Software. 
 

1.3.3.1. Availability of Third Party Applications. The Statement of Work will outline 
specific Third Party Application integrations (the “Integrated Third Party 
Software”) to be performed by Contractor during the Professional Services Period, 
and the City’s and Contractor’s respective rights regarding acceptance of those 
Services.  During the Regular Usage Period, the Integrated Third Party Software shall 
be operational no less than 99.9% of the time on a 24x7 basis, excluding any 
scheduled maintenance of the Integrated Third Party Software (whether scheduled by 
Contractor or by the third party provider, the “Integration Scheduled Downtime”); 
provided, however, that Contractor shall not be responsible for downtime caused by 
upgrades or updates to Integrated Third Party Software of which Contractor does not 
receive the requisite advance notice, and such downtime will not count against the 
service levels promised herein.  Contractor agrees that it shall schedule any 
Integration Scheduled Downtime on minimal traffic days whenever possible.  The 
Parties further agree that Contractor shall not schedule in excess of 90 minutes of 
Integration Scheduled Downtime in during any 30-day period.  Contractor shall 
provide City with immediate telephone notification to the point of contact set forth in 
the Contract as soon as it becomes aware of any actual or potential unavailability of an 
Integration other than Integration Scheduled Downtime (“Integration Unscheduled 
Downtime”), as well as continual periodic updates during the Integration 
Unscheduled Downtime regarding Contractor’s progress in remedying the 
unavailability and the estimated time at which the Integration shall be available. 
 

1.3.3.2. Responsibilities for Planned Updates.  City shall provide Contractor with 
prompt notice, and in no case fewer than forty-five (45) days’ advance notice, of any 
update by the Third Party provider of Integrated Third Party Software.  Contractor 
shall undertake commercially reasonable efforts to patch, repair or update the 
Software in order to integrate it with the updated Integrated Third Party Software.  
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1.3.3.3. Responsibilities for Planned Upgrades. The City shall provide Contractor with 

prompt notice, and in no case fewer than ninety (90) days’ advance notice, of any 
planned upgrade by the Third Party provider of Integrated Third Party Software. The 
Contractor shall evaluate the time and resources required to patch, repair or update the 
Software in order to integrate it with the upgraded Integrated Third Party Software.  
The Parties shall engage in good faith negotiations to agree on the terms (including, 
without limitation, schedule and price) on which Contractor would develop a patch, 
repair, update or Upgrade to integrate the Software with the Integrated Third Party 
Software.  

 
1.3.4. Access to City Facilities.  

Contractor agrees that Contractor’s physical or remote access to the City facilities shall 
be subject to the security interests and controls necessary to protect public property.  

 
 

2. MERGER. THIS CONTRACT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN 
THE PARTIES WITH RESPECT TO THE SUBJECT MATTER REFERENCED THEREIN.  
THERE ARE NO UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL 
OR WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS CONTRACT.  NO 
AMENDMENT, CONSENT, OR WAIVER OF TERMS OF THIS CONTRACT SHALL BIND 
EITHER PARTY UNLESS IN WRITING AND SIGNED BY ALL PARTIES.  ANY SUCH 
AMENDMENT, CONSENT, OR WAIVER SHALL BE EFFECTIVE ONLY IN THE 
SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN.  CONTRACTOR, BY 
THE SIGNATURE HERETO OF ITS AUTHORIZED REPRESENTATIVE, IS AN 
INDEPENDENT CONTRACTOR, ACKNOWLEDGES HAVING READ AND 
UNDERSTOOD THIS CONTRACT, AND CONTRACTOR AGREES TO BE BOUND BY ITS 
TERMS AND CONDITIONS. 
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By their signatures below, the parties to this Contract agree to the terms, conditions, and content 
expressed herein. 
 
Mark43, Inc. 
 
 
_________________________________________ 
Authorized Signature   Date 
 
_________________________________________ 
Name / Title (Printed) 
 
_________________________________________ 
Oregon Business Registry # 
 
_________________________________________ 
Entity Type / State of Formation 
 

City of Canby 
 
 
_________________________________________ 
Richard Robinson  Date 
 
 
Approved as to Form: 
 
_________________________________________ 
City Attorney    Date 
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EXHIBIT A 

STATEMENT OF WORK 
 
Attached. 
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EXHIBIT B 

INSURANCE 
 
During the term of this Contract, Contractor shall maintain in full force at its own expense, each insurance 
noted below: 
 
1. Required by City of Contractor with one or more workers, as defined by ORS 656.027. 
 
 Contractor, its subcontractors, if any, and all employers providing work, labor, or materials 

under this Contract are subject employers under the Oregon Workers’ Compensation Law, 
and shall either comply with ORS 656.017, which requires said employers to provide workers’ 
compensation coverage that satisfies Oregon law for all their subject workers, or shall comply 
with the exemption set out in ORS 656.126. 

 
2.   Required by City     Not required by City 
 

Professional Liability insurance with a combined single limit, or the equivalent, of not less than 
$1,000,000 for each claim, incident, or occurrence, with an annual aggregate limit of $2,000,000.  
This is to cover damages caused by error, omission or negligent acts related to the professional 
services to be provided under this Contract.  
 
Technology Errors & Omissions. The Contractor agrees to furnish the City evidence of Technology 
Errors & Omissions insurance coverage including Professional Liability, Risk, Data Breach and 
Privacy/Cyber in the amount of $1,000,000 in the aggregate.  
 
At Contractor’s election, (i) the policies must provide extending reporting period coverage for claims 
made within two years after the contract is completed or (ii) Contractor will renew professional 
liability insurance and technology errors & omissions for two years after contract is completed or (iii) 
Contractor will purchase a two-year extended reporting period in the event the insurance is not 
renewed. 

 
3.  Required by City     Not required by City 
 
 General Liability insurance with a combined single limit, or the equivalent, of not less than 

$1,000,000 for each claim, incident, or occurrence, with an annual aggregate limit of $2,000,000 for 
Bodily Injury and Property Damage.  It shall include contractual liability coverage for the indemnity 
provided under this Contract.   

 
4.   Required by City     Not required by City 
 
 Automobile Liability insurance with a combined single limit, or the equivalent, of not less than 

$1,000,000 for each accident for Bodily Injury and Property Damage, including coverage for hired, or 
non-owned vehicles, as applicable. 

 
5. Certificates of Insurance.  Contractor shall furnish evidence of the insurance required in this 

Contract. The insurance for general liability and automobile liability most include an endorsement 
naming the City, its officers, elected officials, agents, and employees as additional insureds with 
respect to the Work under this Contract. Insuring companies or entities are subject to City acceptance.  
The Contractor shall be financially responsible for all pertinent deductibles, self-insured retentions 
and/or self-insurance. 
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6. Notice of cancellation or change.  There shall be no cancellation or intent not to renew the insurance 
coverage(s) without thirty (30) days written notice from the Contractor or its insurer(s) to the City at 
the following address: Canby Police Department, 1175 NW 3rd Ave, Canby, Oregon, 97013, 
smithb@canbypolice.com. 
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EXHIBIT C 

 CERTIFICATION STATEMENT FOR INDEPENDENT CONTRACTOR 
(Contractor completes if Contractor is not a corporation or is a Professional Corporation) 

 
Contractor certifies he/she is independent as defined in Oregon Revised Statutes 670.600 and meets the 
following standards that the Contractor is: 
 
1. Free from direction and control, beyond the right of the City to specify the desired result; AND 
2. Are licensed if licensure is required for the services; AND 
3. Are responsible for other licenses or certificates necessary to provide the services AND 
4. Are customarily engaged in an “independently established business.” 
 
To qualify under the law, an “independently established business” must meet three (3) out of the 
following five (5) criteria. Check as applicable: 
 
______ A.  Maintains a business location that is: (a) Separate from the business or work of the City; or 

(b) that is in a portion of their own residence that is used primarily for business. 
 
______ B.  Bears the risk of loss, shown by factors such as: (a) Entering into fixed price contracts; (b) 

Being required to correct defective work; (c) Warranting the services provided; or (d) 
Negotiating indemnification agreements or purchasing liability insurance, performance 
bonds, or errors and omissions insurance. 

 
______ C.  Provides contracted services for two or more different persons within a 12-month period, or 

routinely engages in business advertising, solicitation or other marketing efforts reasonably 
calculated to obtain new contracts to provide similar services. 

 
______ D.  Makes significant investment in the business through means such as: (a) Purchasing tools or 

equipment necessary to provide the services; (b) Paying for the premises or facilities where 
the services are provided; or (c) Paying for licenses, certificates or specialized training 
required to provide the services. 

 
______ E.  Has the authority to hire and fire other persons to provide assistance in performing the 

services.   
 
Additional provisions: 

1. A person who files tax returns with a Schedule F and also performs agricultural services 
reportable on a Schedule C is not required to meet the independently established business 
requirements. 

2. Establishing a business entity such as a corporation or limited liability company, does not, by 
itself, establish that the individual providing services will be considered an independent 
contractor.  

 
 
 
Contractor Signature____________________________________     Date_________________ 
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EXHIBIT D 

TECHNICAL REQUIREMENTS 
Workstation Requirements  
 
 

 RMS Dispatch Workstation 

Operating Systems Supported Windows 7 and higher 

Processor Single, quad-core Intel processor 

Memory 4 GB 

Network Card Speed 2 Mbps 

Screen Resolutions Supported 1024x768 

Hard Disk Space Required 80GB 

Monitor Dual 24 inch, flat panel, monitors 

Additional Applications Software and 
Versions 

Mark43 systems do not require any 
3rd party software or plugins. 

Graphics Card Recommended 
2, 512 MB NVIDIA Quadro NVS 
310, 4MON 

           RMS Non-Dispatch Workstation 

Operating Systems Supported Windows 7 and higher 

Processor Single, quad-core Intel processor 

Memory 4GB 

Network Card Speed 

1 Mbps or above internet 
connection. 
Lower speeds are possible but will 
result in degraded service. 

Screen Resolutions Supported 1024x768 

Hard Disk Space Required 80GB 

Monitor 24 inch, flat panel, monitors 

Additional Applications Software and 
Versions 

Mark43 systems do not require any 
3rd party software or plugins. 

Graphics Card Recommended 
2, 512 MB NVIDIA Quadro NVS 
310, 4MON 

          

           RMS Non-Dispatch Mobile Laptop 

Operating Systems Supported Windows 7 and higher 

Processor Single, quad-core Intel processor 

Memory 4GB 

Network Card Speed 

1 Mbps or above internet 
connection. 
Lower speeds are possible but will 
result in degraded service. 
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Screen Resolutions Supported 1024x768 

Hard Disk Space Required 80GB 

Monitor 13" 

Additional Applications Software and 
Versions 

Mark43 systems do not require any 
3rd party software or plugins. 

 
 
Browser Requirements 
 
Mark43 RMS is web-based, and requires a modern web browser to access the system. Mark43 RMS supports 
all versions of Microsoft Internet Explorer and Google Chrome that receive technical support and security 
updates from the browser vendor. Mark43 requires Subscriber to upgrade to a supported browser version at 
least 3 months before the browser vendor stops technical support and security updates. Mark43 recommends 
using Google Chrome as it updates to the latest version automatically and is proven high performance. 
 
Interface Server Requirements 
 
If 3rd party integrations are required, an interface server may be installed on site. The requirements of this server are: 
 

 Requirements 

Sever Purpose 
Servers only required for interfacing with 3rd party applications. Mark43 systems are 
cloud based and require no server hardware on premise. 

Operating System RHEL 7, CentOs 7 

Processor speed & quantity 3.1 Ghz 

Cores per processor 2 

Memory 8GB 

Network Card Speed 2 Mbps 

Network Card Quantity 1 NIC (2 NICs at 1 GBPS or greater preferred) 

Screen Resolution 1024x768 

Hard Disk Space Required 250GB 

Hard Disk Space Drive 
Configuration 500GB 

 
 
 
Networking/Firewall: 
 

Inbound Outbound VPN User Accounts 

SSH over client VPN All Mark43 needs ability to 
SSH to the interface 
server over our client VPN 

Admin user accounts for 
personnel with client VPN 
access. 

 
Internet Connectivity Requirements 
  
Mark43’s software-as-a-service platform is accessed via web browser and requires Subscriber to connect via an 
active internet connection.   
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In office, Mark43 requires a 1 GB internet connection along with a backup internet service provider line for 
redundancy purposes.  In the field, Mark43 recommends a 4G LTE connection for best performance. 
 
Mark43 Evidence 

 
  Operating Systems Supported Android 5+ 

 Android Phone Galaxy S7 (Suggested) 
 

Zebra Printer (Required: 1) 

Desktop: GK420t, GX420t,  
GX430t (Suggested) 
ZD500 

Industrial: 110Xi4, 140Xi4,170Xi4, 
220Xi4, ZT220, ZT230, ZT410 
ZT420 

Additional Information 

Printer must support: 
- Prints 4” x 2” labels horizontally 
- Thermal transfer 
- Zebra Programming Language 
(ZPL) 
- Web connectivity (Ethernet or 
USB) 
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EXHIBIT E 

INSIGHT PUBLIC SECTOR PRICE QUOTE 
 
Attached. 
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	Kiwanis Canby Community Food & Toy Drive Proclamation
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	Liquor License Application for Gwynn's Coffeehouse
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