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Agenda

City of Brookings
Common Council Meeting
Brookings City Hall Council Chambers
898 Elk Drive, Brookings Oregon
December 12, 2005 7:00 p.m.

There will be a Council Work Session to allow Brown & Caldwell to present information
on bio-solid disposal options at 5:30 pm just prior to the Common Council meeting. The
regular Council Meeting will begin at 7:00 pm.

L. Call to Order
II.  Pledge of Allegiance
III. Roll Call

IV. Ceremonies/Appointments/Announcements

A. Announcements
3 Introduction of Police Officer Stephen Clarke
2. Introduction of Police Officer Dustin Watson

V.  Public Hearing
A. Appeal of a Planning Commission decision denying a variance, VAR-3-05, to a
side yard setback for a RV garage on property belonging to Kenneth Byrtus,
identified as Assessor’s Map 41-13-06CD, Tax lot 102. [page 5]

B. Request for a Comprehensive Plan/Zone Change, CPZ-1-05, from Residential to
Open Space and from R-1-6 (Single Family Residential, 6,000 sq. ft. minimum lot
size) to PO/S (Public Open Space) on property belonging to the City of
Brookings, identified as Assessor’s Map 40-14-36AD, Tax lot 1900. [page 39]

1. Final Order in the matter of Planning Commission File No. CPZ-1-05;
application for a Zone Change; City of Brookings, applicant. [page 45]

2 Ordinance No. 05-O-570, An Ordinance amending the Comprehensive
Plan designation on a parcel of land located on East Harris Heights Road
from Residential to Open Space and the zoning from R-1-6 (Single Family
Residential, 6,000 sq. ft. minimum lot size) to PO/S (Public Open Space)
[page 47]
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VI. Oral Requests and Communications from the Audience
A.

B.

&

Committee and Liaison reports

1. Chamber of Commerce
2. Council Liaisons
Unscheduled

VII. Staff Reports

A.

Finance Department

1. Ratification of Union Contract [page 51]

Z Approval of Inspector position and salary range [page 53]

Fire Department

1. Approval of bid award for 8 new Bendix King Digital Mobil radios
[page 59]

2; Approval of purchase of Firefighter I & II training DVD’s to Action
Training Systems. [page 61]

City Manager

L. Approval of Work Session date with Park and Recreation Commission on
February 26, 2006 7:00 pm to discuss ODOT proposals/options for the
Chetco Ave./5™ Street intersection. [page 63]

2 Other

VIII. Consent Calendar

A.

o aw

=

Approval of Council Meeting Minutes

1. Meeting of November 14, 2005 [page 65]

Approval of vouchers for month of November, 2005 ($ 284,043.77) [page 69]
Approval of Liquor License Application for Pancho’s Cantina Y Restaurante
[page 73]

Acceptance of a deed from Mahar/Kessler Properties LLC for Lot 46 of Vista
Ridge Subdivision for water tank location [page 75]

Approval of dates for budgetary goals work sessions [page 79]

nd Consent Calendar

IX. Remarks from Mayor and Councilors

A,
B.

Council
Mayor

X. Adjournment
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TO: Mayor and City Council

v .
FROM: 1455 , Planning Director
THROUGH : Dale Shaddox, City Manager A 3
DATE: December 1, 2005
ssue:

Background:

Recommendation:

An appeal of a Planning Commission decision denying a side yard setback

for a RV garage on property belonging to Kenneth Byrtus, identified as
Assessor’s Map 41-13-6CD, Tax Lot 102. '

Applicant’s RV garage was constructed with information based on the wrong
property line and actually extends about 4 feet into the neighboring lot as
explained in the attached Planning Commission Staff Report. The applicant
has attempted to correct the condition by purchasing the adjoining property
and creating a lot line adjustment but to comply with all Land Development
Code provisions was required to apply for a side yard setback variance of 2
feet as explained in the attached staff report. The hearing on the appeal has

been delayed by request of the applicant who has submitted a letter waiving
the 120 day period.

At their regularly scheduled meeting of August 16, 2005 the Planning
Commission denied the application with the finding that not knowing where
his property line was actually located does not constitute a circumstance that
is beyond his control and thus does not meet the requirements of Criteria One

of the variance ordinance. A copy of the Planning commission Staff Report
is attached.



CITY OF BROOKINGS PLANNING COMMISSION

STAFF AGENDA REPORT .
SUBJECT: Variance REPORT DATE: June 17, 2005
FILE NO: VAR-3-05 : - ITEM NO: 8.1

HEARING DATE: August 16, 2005

GENERAL INFORMATION | \
APPLICANT: . Kenneth Byrtus.

REPRESENTATIVE:  None.

REQUEST: A two foot side yard setback variance to allow a 6 foot setback for a building that

requires an 8 foot setback. This request would, in effect allow a lot line adjustment that
would create the requested 6 foot setback.

TOTAL LAND AREA: 1.18 acres.

LOCATION: At the westerly end of Byrtﬁs PL. More specifically 1105 Byrtus Place.
ASSESSOR'S NUMBER: 41-13-6CD, Tax Lot 102. The Lot Line Adjustment would include T/L 104

ZONING / COMPREHENSIVE PLAN INFORMATION

EXISTING: ‘ R-1-6 (Single Family Residential, 6,000 sq. ft. minimum lot size).

PROPOSED: Same.

SURROUNDING: R-1-6 with R-3 (Multiple‘F amily Residential) to the southeast along the coast.

COMP. PLAN: Residential.

LAND USE INFORMATION

EXISTING: A single farrﬁly house and an RV garage.

PROPOSED: | » Same exceﬁt the RV garage is the building requiring the setback variance.

SURROUNDING: Single family homes in the R-1-6 Zone and Condominiums in the R-3 Zone.

PUBLIC NOTICE: | Mailed to allpfoperty owners within 250 feet of subject property and published in local
newspaper. ‘



BACKGROUND INFORMATION

The subject property is a trapezoidal shaped, 1.18 acre (51400.8 sq. ft.), parcel located at the west end of
Byrtus Place, which is a private street. The subject parcel is actually separated from the end of Byrtus Pl by a
25 foot wide access strip to Tax Lot 104, which is located adjacent to the south boundary of the subject lot (See
Exhibit 1) and thus is easement accessed. The subject lot has a northerly boundary of 210 feet, an easterly
boundary of 202.95 feet and a southerly boundary of 330 ft. more or less to the mean high tide line. The
westerly boundary extends northeasterly approximately 240 feet from the high tide line to the north boundary.
The property contains a single family house and a RV garage. The applicant also owns the adjoining lot to the
south, which includes the access strip that separates the subject lot from the end of Byrtus PI. Topographically
the subject property is flat with a slight downward slope toward the ocean.,

The subject property is zoned R-1-6 (Single Family Residential, 6,000 sq. ft. minimum lot size) as is the
surrounding area, which is developed with single family homes. Byrtus Place is a private street within a 25
foot right-of-way with a paved travel way and no other improvements. This street was approved as a part of a
major partition with the understanding that it would be fully improved to a 45 foot standard when the lots to
the north of it were developed and at that time become a public street.

Water and sewer service is available to the subject property.

PROPOSED VARIANCE

In October 2004 the applicant was issued a building permit and has constructed a 20 X 70 foot RV garage
using a block wall along the easterly boundary as part of the wall of the garage. As it turns out, the wall that
the applicant thought was on his property, is actually about 4 feet into the 25 foot wide access strip for the
adjoining lot to the south (T/L 104). Even if the wall had been on the applicant’s property, it would have been
on the property line, thus the RV garage would have a zero side yard setback. When the RV garage was being
built the City Building Official questioned the location and was told by the applicant that his property line was
on the easterly side of the 25 foot wide access strip and that the access strip was an easement over the
applicant’s property. After receiving complaints from neighbors the Building Official asked on two more
occasions and was assured that the building was on the applicant’s property and was shown a property corner
marker, which the applicant stated was the corner of his property. After the RV garage was finished it came to
light that the access strip was not an easement but actually a part of the adjoining lot to the south and at this
time staff informed that applicant that the garage was actually on the neighbors property and thus
nonconforming and must be removed or measures taken to mitigate the nonconforming condition.

As astep to mitigate this condition, the applicant has purchased the adjoining lot to the south, which, of course,
includes the 25 foot wide access strip. The applicant’s proposed solution would include a lot line adjustment
to move the easterly boundary of the subject lot a total of 10 feet into the access strip to provide a six foot side
yard setback for the building. The problem is that the building is 21 feet high and thus requires an 8 foot side
yard setback. To compound the issue, the access strip to the adjoining lot on the south cannot be narrower than
15 feet to meet the requirements of Section 112, Rear Lot Development, of the Land Development Code.
Moving the lot line enough to provide the required 8 ft. setback would reduce the access strip to 13 feet in
width. Thus the applicant is requesting a 2 foot side yard setback variance to allow the 10 foot Iot line
adjustment. Without the variance a simple lot line adjustment will not resolve the issue.

The entire issue could be resolve by combining both lots into one; however, T/L 104 also has a house on it so
this cannot be done because the R-1-6 Zone does not allow more than one house on a lot. Another possible
solution would be to move the property line to the west and thus place the RV garage on Tax Lot 104.

ANALYSIS

The Planning Commission must determine that all of following criteria has been met when deciding on
applications for a variance: '

2 of 4 FileNo. VAR-3-05, Staff Report



1. Exceptional or extraordinary conditions applying to the property that do not apply generally to other
properties in the same zone or vicinity, which conditions are a result of lot size or shape, topography or

other circumstances over which the applicant has no control, and to which the applicant has not
contributed. .

2. The variance is necessary for the preservation of the property right of the applicant substantially the
same as is possessed by owners of other property in the same zone or vicinity.

3. The authorization of the variance shall not be materially detrimental to the purpose of this code, be
injurious to property in the same zone or vicinity in which the property is located or by otherwise
detrimental to the objectives of any city development plan or policy.

4. The variance request is the minimum variance from the provisions and standards of this code, which
will alleviate the hardship. -

The following is staff's analysis of the proposed variance in relation to the criteria cited above based on the
evidence submitted by the applicant.

Criterion 1, Exceptional Circumstance,
In the findings relating to this criterion the applicant states that when the RV garage was built, it was his
understanding that the easterly property line of his lot was the easterly boundary of the access strip to the
adjoining property to the south (T/L 104) and that the 25 foot wide access was an easement over his
property and thus this misunderstanding is the circumstance that is beyond his control.

Criterion 2, Preservation of A Property Right.
In the findings relating to this criterion the applicant states that “A property owner must have the right to

present and work through reasonable solutions to issues directly affecting their property ownership and
enjoyment. I present here such a reasonable solution; one which if approved comes with out injury,
damage or adverse impact to any parties, other than expense to myself. Property owners rights are
protected through the cooperation of agencies, apply reason to regulations governing development, this

application is simple asking for approval of a reasonable request to allow the landowner the right to bring
resolution to this issue.”

Criterion 3, Affect On City Ordinances.

The fact of this case is that the RV garage was constructed partially on property that was not in the
ownership of the applicant at the time. Although the applicant has subsequently bought the property that
the garage is partially on, it is a separate tax lot and the proposed lot line adjustment between the two
properties cannot be done to fully mitigate the setback issue with out violating other aspects of the Land
Development Code and thus a variance is still required. As stated above another way to resolve the issue
is by moving the lot line to the west, placing the garage totally on Tax Lot 104. The purpose of this
criterion is to protect the Land Development Code from setting a precedent by granting a variance for a
reason so general that there is no exceptional or extraordinary circumstance involved.

Criterion 4. Minimum Variance.
The requested 2 foot side yard setback variance is the minimum variance that will resolve the issue as
proposed.

FINDINGS

1. The applicant is requesting a side yard setback variance of 2 feet foraRV garage recently constructed on
his property.
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The subject building was constructed using a block wall as a part of the east wall of the building.

3. The access strip for Tax Lot 104, which adjoins the subject property on the south, runs along and
adjacent to the east boundary of the subject property.

4. The block wall is actually located approximately 4 feet into the 25 foot wide access strip for Tax Lot
104, which at the time of construction was in-a different ownership from the applicant.

5. When questioned by the City Building Official on three occasions, about the location of the building the
applicant stated that his property extended to the easterly boundary of the access strip and that the access
was an easement over his property. The Building Official has stated that she had no reason to doubt the
applicant’s statement.

6. The subject property is located within the R-1-6 (Single Family Residential, 6,000 sq. ft. minimum lot
size) Zone. . '

7. TheRYV garage is 21 feet high and pursuant to the provisions of the R-1-6 Zone requires an 8 foot wide
side yard setback. ,

8. When the actual property boundaries were discovered, the-applicant was inform by certified letter that he
must show that his understanding of the property lines was correct or remove the building.

8. As a mitigation measure the applicant bought Tax Lot 104 with the intent of moving the easterly
boundary ‘of the subject property, through'a Lot Line Adjustment, to meet the 8 foot setback
requirement.

10. Section 112, Rear Lot Development, of the Land Development Code requires flag lots to have an access
strip of at least 15 feet in width.
11.  Ifthe easterly boundary of the subject property is moved more than 10 feet into the 25 foot wide access
strip, the access strip would fall below the required 15 feet in width.
12. Moving thé easterly boundary of the subject property only 10 feet provides a side yard setback of only 6
feet, which is the reason for the variance request.
CONCLUSIONS

In this particular case staff is taking the option of not making a recommendation to the Planning Commission
and no conclusions will be made until the Commission makes a decision. In this instance staff believes that the
Commission must make the decision as to whether the fact that the applicant did not know or misunderstood

where his property lines are located is a circumstance that is beyond his control and therefore reason to approve
the variance.
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Case No. VAR-3-05 Exhibit No. 1

Applicant: Kenneth Byrtus

Assessor's No:  41-13-06CD Tax Lot 104

Size: 1.18 acre

Location: 1105 Byrtus Place

Zone: R-1-6 (Single-family Residential, 6,000 Q. ft. minimum lot size)
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Documents submitted by applicant at Planning Commission
Meeting-August 16, 2005

VAR-3-05 -
EXHIBIT DOCUMENT NUMBER | DATE ADDITIONAL INFO:
. | OF PAGES .
A Findings of Fact o ‘ Major Partition findings from
MP-1-00 4 August | John Babin, attorney
: » 15, 2005 :
Letter from neighbors: July 20, | Support variance request
B Randall & Lynne Sorbel 1 2005 - ' '
, Letter from neighbor: - ' No date | Support variance request
C ‘| Richard Lamb 1
Letter from - . No date | Support variance request
D neighbor:Linda Bottoms 1
E 1970 Survey-for Mr. & 1 May 28,
Mrs. Cunningham ‘ 1970
F Allen Subdivision 1 n/a
Subdivision B v
G | Gulbrandsen Partition Feb.2000 | Smith Surveying
Plat 2000 ' 1 N
H Byrtus Partition Plat 2002 | Page 2 of 2 Sept. 5, | Reily Smith Land Surveying
' ' (page 1 not | 2002 '
submitted)
I City of Brookings Site - 1 10-28-04
Plan sign-offi
Photos of Property:
J &K | Copy of property 1 n/a
L | Copy of Photo 1 n/a
M Copy of Photo 1 n/a
N Copy of Photo 1 n/a
o] Copy of Photo 1
P Copy of Photo 1
Q Copy of Photo 1
R Copy of Photo 1
S Copy of Photo 1
T Survey by Stuntzner- 1 12-14-04 | For Mike Shively
.| December 2004 '
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- BEFORE THE FLANNING c.oMMIss.Io / @@gy

.CITY OF BROOKINGS, COUNTY OF CUR R
STATE OF OREGON ) 406,

Sy, 16, %
In the matter of Planning Commission File No. ) Fmal@mg 0,4‘ 005 S,
MP-1-00; application for approval of a major )’ (Propose /!// Ty 8/900 :
partition; Kenneth Byrtus, applicant. : ) Fmdmgs of FactsO[ [/5 r//l/GS

r | Paigy,y
Apphcants submits the following as proposed findings and- conclusmns in their Apphca’uon foralot

line adjustment and a variance.

L. The Applicants purchased Tax Lot 102 \from‘Bill Cunningham and his'wife in 1988.

At the t1me of the purchase Bill Cunningham represented to the- -Applicants that the property
corners for the eastern boundary lme were two 5/8 inch iron pipes located on a line with
property owned by Edna Allen and Monell. The Cunninghams further represented that the

property was subject to a 25 foot easement which was for the benefit of the owner of adjacent

Tax Let-104-

. 4" A

Various documents and diagrams were shown to the Applicants on or about that time which
supported the concept that their-easterly boundary line was located at the afore-mentioned
iron Ppipes on the boundary lines with Monell and Edna Allen.

In 1992 Applicants constructed a srnell garage whieh is located in o similar position to the

current garage that violates the éet back requirement. Questions mvolvmg set back :
requirements raised by the building official at that time, Marshall Ferg, were resolved. The
building official concluded that . the proposed small -garage did not violate set back

‘ requu'ements and he allowed the construction to proceed

In the year 2000, the Applicants purchased a parcel of property owned by Monell. This

1T



. property is the same property on Wthh the iron plpes were located that created the boundary
' lme that created what the Appllcants thought was their boundary hne with Monell The
| surveyor erey Smith was hlred to partrtlon the property purchased from Monell mto two |
parcels A map prepared by surveyor Riley -Smith further supported Apphca.nts -
'mrsconcelved 1dea that the boundary with Tax Lot 102 was marked by the iron rods located
on the corners of the Monell property
At no time during the partition process did surveyor Smith bring any variance or .I
encroachment problems to the attention of the Applicants. If the variahce/ehcroachment'
problem had been brought to the applicants at that time, modiﬁcations could have beenmade
to the minor partition that would have satisfied set back requirement and access road widths.
The failure to correct this unknown problem in the year 2000, has led to the problem and
hardshlp Whrch the Applicants face Wlth their apparent set back problem on a subsequently
 constructed garage.
InJ anuary 2005, Applicants purchased Tax Lot 104 from Schively. Schively had purchased
'Tax Lot 104 from Joe Bryant in approkimately 1988. .The Applicants are the current owners
of Tax Lot 104 which 1is the lot directly adjacent to and most effected by the set back
reqmrement alleged to have been violated.
According to ‘Tom Hoshall a professional land surveyor with Stuntzner Engineering &
Forestry, LLC the legal descnptron for Tax Lot 104 is somewhat confusmg W1th regard to
the 25 foot flag port:lon This confusmn could have further supported the Apphcants

. misconception that the 25 foot wide flag pole portion of 104 was in actuahty an easement as

| opposed to the simple ownershlp of the flag pole portron.

18



. In 2004, the Apphcants removed the smaller garage and constructed a larger and taller -

garage, the construct1on of the larger and taller garage was done to accommodate a large

recreat1onal vehlcle owned by the Apphcants father The construct1on costs for the current

garage were $80, 000. 00, total costs to remedy would be $150 ,000. 00 The plans for the.

current garage were approved by the C1ty of Brookings Inspector on October 21 2004 The
set back requnrements were approved by the bulldmg mspector based on representatlons

made to her by the Applicants that the easterly boundary line went to current: Tax Lot 100

and 121 boundary lines.

All adjacent property owners consent to and join in the reqnest for approval of the

Application for a Variance.

BASED ON THE FOREGOING FINDINGS OF. FACT THE PLANNIN G COM.MISSION

ADOPTS THE FOLLOWING CONCLUSIONS

1.

The construction and existence of a recrea’nonal vehicle garage which violates the side yard
set hack requirement by two (2) feet (after allowance ot' a lot line adjustment) is an.
exceptional and exh'aordinary condition applying to Tax Lot 102, that does not generally
apply to other properties in the same zone or vicinity. The condition is aresult of the unusual

flag lot shaped conﬁguratlon of the adjommg Tax Lot 104 and certam rmsrepresentatlons

and’ misconceptions regarding property line boundaries made to the Applicant. "The -

Applicant did not ‘substantially. contribute to these conditions and to the extent that his

contnbuuon to the condmons that he d1d the contributions are minor and mnocent If the

Apphcant had been alerted to the set back vmlanon at various stages of his ownershlp, he

could have constructed the current garage and the previous garage well w1th1n the set back
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reduirements The factors mdlcate that the Apphcants pa.rt in the current exceptlonal

01rcumstances was. innocent and msubstantlal

'I‘he variancé is necessary to preserve the substantlal property nght of the apphcant The

open space for Wthh the 31de yard set back requrrements are. demgned to protect the
' nelghbonng property owners is protected.

The authorization of the variance is not - materially detrimental tG the purpose of the code or
: mJunous to the property in the same zone or v101mty The set back for Bottoms (Tax Lot

121) 15 12.67 feet for their residence and 5. 5 feet from their gardenshed from the panhandle

of the ﬂag lot. The set back from Lamb (Tax Lot 100) is significantly more than the set back

for Bottoms. The current owner of Tax Lot 104 are the Apphcants themselves All

‘adjoining property owners of support and join support and join in the request that the
variance be granted

4. The approval of a lot line adjustment and a vairiance of two (2) is the minium variance from

~ the provisions and the standards of this code, wh1ch W111 allevrate the hardshlp and should -
be granted.

Dated this 15® day of August, 2005

Respecttully Subm1tte ;

ez

C Babm Attorney for:.

Ken Byrtus VO
" Applicant - S

Applicant
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" Randall and Lynne Sorbel
* 1101 Byrtus Place i
Brookings, Oregon -

July 20,2005
Cify Ef Broékingfs B
Planning Department
‘Brookings, OR 97415

Regarding: Application for variance by Ken Byrtus
#VAR-3.05

To Whom It May Concern:

We have received official notification that an application for variance has been
filed by our neighbor, Ken Byrtus. We understand this matter to be in reference to -
his personal property located on our street, specifically, the location of his wall in
relation to setback lines. We have considered the issues and concerns that would

affect not only our property, but all properties on Byrtus Place and feel confident
that we can support Mr. Byrtus in this issue.

We ask that this letter serve as our request that

you approve this application for
variance. 3

Sincerely,

21



~ We live at 290 Allen Lane in the

City Of Brookings Planning Department

| Brookings, OR 97415

Re: Variance Application of Ken Byrtus # VAR:3-05

Dear Sirs:

T am responding to the Notice of public hearing sent to my attention.

City of Brookings and are adjacent to

Ken. and Virginia Byrtus property We are-aware of the above

- referenced application for a variance and ask that the variance be

granted. If you have any question please give me a call.

'V.e Truly YO/qu% |
%{/a/uwg, 7 277t

Richard Lamb
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Cit}ﬁOf Brookings Planning Départment
: Bi'ookings, OR 97415

Re: Variance Application of Ken Byrtus # VAR—S-OS'

Dear Sirs:

I am responding to the Notice of public hearing sent to my attention.
We live at 1103 Byrtus Place in the City of Brookings and are adjacent
to Ken and Virginia Byrtus property We are aware of the above
referenced application for a variance and ask that the variance be
granted. If you have any question please give me a call.

Very Truly Yours,

Linda Bottoms -

- 23
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