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City of Brookings  

MEETING AGENDA 

CITY COUNCIL 
Monday, July 27, 2015, 7:00pm 
City Hall Council Chambers, 898 Elk Drive, Brookings, OR 97415 

The City Council will meet in Executive Session at 6:30 PM, in the City Manager’s 
office under the authority of ORS 192.660(2)(i) to review and evaluate the 
employment-related performance of the City Manager, who does not request an open 
hearing. 
 

A. Call to Order 

B. Pledge of Allegiance 

C. Roll Call 

D. Ceremonies/Appointments/Announcements 
1. Recognition of the Capella Docents as 2014 Volunteers of the Year.[City 

Manager, pg. 3] 
a. Salute to the Capella Docents [pg. 4] 

 

E. Oral Requests and Communications from the audience - Public Comments on 
non-agenda items – 5 minute limit per person.*   
 

F. Staff Reports  
1. Discontinuation of pre-Planning Commission Meeting open house. [PWDS, pg. 6] 

a. Press Release [pg. 7] 
2. Authorization of Salmon Run Golf Course request to apply its 2015-16 lease 

payment toward the installation of irrigation bypass line. [PWDS, pg. 8] 
a. Letter from Salmon Run [pg. 9] 
b. Map [pg. 11] 

3. Authorization to name the Transit Shelter at Elmer Bankus Park in honor of 
retired Curry Public Transit Manager Joanne Wasbauer. [City Manager, pg. 12] 

G. Ordinances/Resolutions 
1. Ordinance 15-O-745 naming Brookings Municipal Code Title 4, “Franchises,” and 

adding Chapter 4.05, Communications Infrastructure, to Title 4. [Advance 
Packet]. 

2. Resolution 15-R-1068, authorizing a loan from the Oregon Department of 
Transportation for reconstruction of Railroad Street. [City Manager, pg. 13] 
a. Resolution [pg. 15] 
b. Loan Agreement [pg. 17] 
c. Map [pg. 45] 

H. Consent Calendar 
1. Approve Council minutes for July 13, 2015. [pg. 46] 
2. Accept Public Art Committee minutes for June 1, 2015. [pg. 50] 
3. Receive monthly financial report for June 2015. [pg. 51] 

I. Remarks from Mayor and Councilors 

J. Adjournment 

http://www.brookings.or.us/AgendaCenter/ViewFile/Agenda/07272015-524?html=true
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*Obtain Public Comment Forms and view the agenda and packet information on-line at 
www.brookings.or.us, at City Hall and at the local library.  Return completed Public 
Comment Forms to the City Recorder before the start of meeting or during regular 
business hours. 
 

All public meetings are held in accessible locations.  Auxiliary aids will be provided upon 
request with at least fourteen days advance notification.  Please contact 469-1102 if 
you have any questions regarding this notice. 

http://www.brookings.or.us/
http://or-brookings.civicplus.com/7cadffbc-8d95-498d-b456-b997d9773366






















CITY OF BROOKINGS 
 

 

Meeting Date:  July 27, 2015 

 

 

 ________________________________           
Signature (submitted by) 

Originating Dept:   City Manager _____________________________________________

City Manager Approval 

 

 

Subject: Resolution 15-R-1068: Railroad Street Reconstruction Project Loan Agreement 

 

Recommended Motion: 

Motion to adopt Resolution 15-R-1068, authorizing a loan from the State of Oregon Department 

of Transportation for the Railroad Street Reconstruction Project. 

 

Financial Impact: 

City will receive $650,000 in loan proceeds at 2.05 per cent interest payable over 10 years. 

 

Background/Discussion: 

The City applied for federal grant funding to fund 60 per cent of the cost of reconstructing 

Railroad Street between Oak Street and Center Street in 2012 through the “Enhance” program 

administered by the Oregon Department of Transportation (ODOT).  Through a competitive 

process, the project was approved for funding and scheduled for construction during the 2015-18 

grant program period.   

 

The project consists of a complete reconstruction of Railroad Avenue.  Upon completion, the 

street surface will consist of one travel lane in each direction; left turn lanes; curb, gutter and 

sidewalks; and bicycle lanes.  The project is currently in design and is scheduled for construction 

in 2018.  

 

The total project cost estimate is $3.1 million with the City share being $1.0 million.  The City 

applied for a loan through the Oregon Transportation Infrastructure Bank to finance $650,000 of 

the local match.  The annual interest rate will be 2.05 per cent.  Equal annual payments of 

principal and interest, at $30,000 each, would commence October 1, 2018 and continue through 

October 1, 2020.  Beginning October 1, 2021, equal annual payments of principal and interest 

would be $92,721.  The maturity date of the loan is 10 years from the date of final disbursement 

of the proceeds, or October 1, 2028, which ever date is earlier.  Loan payments have been 

structure in the fashion described here to provide the City with the flexibility of utilizing ongoing 

Urban Renewal tax increment revenues now committed to the downtown infrastructure project 

debt service to assume the debt service for this new loan beginning in 2020. 

 

In the loan agreement, the City agrees to pledge other State transportation revenues received by 

the City for maintenance and construction for debt service in the event no other funds are 

available. 

 



The City will also use $350,000 in System Development Charge, System Replacement Fee and 

Urban Renewal toward this project. 

 

This resolution authorizes the City to enter into the loan agreement. 

 

Attachment(s): 

a. Resolution 15-R-1068 

b. Loan Agreement. 

c. Map. 
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CITY OF BROOKINGS 

STATE OF OREGON 
 

RESOLUTION 15 -R-1068   
 

A RESOLUTION OF THE CITY OF BROOKINGS AUTHORIZING A LOAN FROM THE STATE OF OREGON, 

DEPARTMENT OF TRANSPORTATION FOR THE RAILROAD STREET RECONSTRUCTION PROJECT. 

 

WHEREAS, the City of Brookings, a municipality (the “City”), has the authority pursuant to ORS 

367.035(4) to pass a resolution authorizing the City to enter into an infrastructure financing 

agreement with the State of Oregon, acting through the Department of Transportation; and 

WHEREAS, the City desires to enter into Loan Agreement OTIF-0057 with the State of Oregon 

pursuant to ORS 367.035(4); and  

WHEREAS, the City pledges its apportionment of the State Highway funds under Section 2.10(c) 

of the Loan Agreement; and 

WHEREAS, the State has provided Loan Agreement OTIF-0057 in the amount of Six Hundred and 

Fifty Thousand Dollars ($650,000), to be used for the City’s Railroad Street Reconstruction Project; 

and  

WHEREAS, the City Council has determined that it is in the best interests of the people of the City 

to enter into Loan Agreement OTIF-0057; 

NOW THEREFORE, BE IT RESOLVED by the City Council of the City of Brookings, County 

of Curry, State of Oregon that: 

Section 1. Authorization of Loan Agreement.   

1.1 The loan agreement authorized under Section 1.2, herein, is referred to in this Resolution as 

the “Loan Agreement” or “Loan Agreement OTIF-0057.” 

1.2 The City is hereby authorized to enter into one or more infrastructure loan agreements 

pursuant to ORS 367.035(4) and ORS Chapter 287A to finance the improvements and to 

pay estimated costs of the financing.   

1.3 The net proceeds of  Loan Agreement OTIF-0057 shall not exceed the amount estimated to 

be required to provide $650,000 for the costs of the improvements, plus estimated costs of 

financing. 

Section 2.  Determination of Need. 

The City hereby determines that the project to be financed is needed.   

Section 3.  Delegation.   

The City Manager and the Finance and Human Resources Services Director (each of whom is 

referred to in this Resolution as a “City Official”) may, on behalf of the City and without further 

action by the Council:   
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3.1 Negotiate, execute and deliver Loan Agreement OTIF-0057 with the State of Oregon 

Department of Transportation, subject to the limitations of this Resolution, which may be in 

such form and contain such terms as the City Official may approve. 

3.2 Determine the final principal amount, interest rates, payment dates, prepayment rights and 

all other terms of the Loan Agreement.  Subject to the limitations of this Resolution, the 

Loan Agreement may be in such form and contain such terms as the City Official may 

approve.   

3.3 Negotiate, execute and deliver notes to evidence amounts due under the Loan Agreement. 

3.4 Secure the Loan Agreement with all or any portion of the revenues of the City’s 

transportation budget, and pledge those revenues to repay the Loan Agreement. 

3.5 Execute and deliver any other certificates or documents and take any other actions which the 

City Official determines are desirable to carry out this Resolution.  

4. Security. 

The Loan Agreement shall constitute an unconditional obligation of the City, which is payable from 

all legally available funds of the City.  The City Official may pledge the City’s full faith and credit 

and taxing power within the limitations of Sections 11 and 11b of Article XI of the Oregon 

Constitution.  In addition, the City Official may secure the Loan Agreement with revenues of the 

City as provided in Section 3, herein.   

Passed by the City Council July 27, 2015 and made effective the same date. 

 

 

       Attest: 

Ron Hedenskog, Mayor        

             

       Joyce Heffington, City Recorder 

 

 
 
 
 
 
 
 
 
 
 
 
 



 

LOAN AGREEMENT 

 

between 

 

STATE OF OREGON 

 

acting by and through its 

 

DEPARTMENT OF TRANSPORTATION 

 

and 

 

CITY OF BROOKINGS 



 

 THIS LOAN AGREEMENT, is made and entered into on the 1st day of August, 2015, by 

and between the State of Oregon, acting by and through its Department of Transportation (the 

“State” or “ODOT”), and the Borrower (as defined below).  The reference number for this Loan 

Agreement is OTIF-0057.  Terms not otherwise defined in this Loan Agreement shall have the 

meanings assigned to them by Section 1.01 below. 

 

WITNESSETH: 
 

 WHEREAS, the State, in accordance with the Act, will provide funds from the Oregon 

Transportation Infrastructure Fund for the purpose of making loans to Municipalities, including 

the Borrower, to finance a portion of the cost of transportation projects (as that term is defined in 

the Rules);  

 

 WHEREAS, the Borrower has made timely application to the State for a loan to finance all 

or a portion of the cost of a transportation project, and the Oregon Transportation Commission 

and the State have approved the Borrower's application for a loan to finance a portion of the cost 

of such project; 

 

 WHEREAS, the Borrower has agreed to make payments sufficient to pay when due the 

principal of, premium, if any, and interest on the Loan from the State pursuant to the terms of the 

Note and this Loan Agreement; and 

 

 NOW, THEREFORE, for and in consideration of the Loan by the State, the Borrower 

agrees to perform its obligations under this Loan Agreement in accordance with the conditions, 

covenants and procedures set forth below: 



 

ARTICLE 1 

 

DEFINITIONS 
 

 Section 1.01. Definitions.  The following terms as used in this Loan Agreement shall, 

unless the context clearly requires otherwise, have the meanings assigned to them below: 

 

 "Act" means ORS 367.010 to 367.050 and related provisions, as the same may be from time 

to time amended and supplemented. 

 

 "Agreement" or "Loan Agreement" means this loan agreement, including the attached 

Exhibits, as it may be supplemented, modified or amended from time to time in accordance with 

the terms hereof. 

 

 "Authorized Officer" means, in the case of the Borrower, the person or persons authorized 

pursuant to a resolution or ordinance of the governing body of the Borrower to act as an 

authorized officer of the Borrower to perform any act or execute any document relating to the 

Loan or this Loan Agreement and whose name is furnished in writing to the State. 

  

 "Borrower" means the City of Brookings, and its successors and permitted assigns. 

 

 "Business Day" means any day other than: 

  

(i) a Saturday, Sunday or legal holiday;  

 

(ii) a day on which banking institutions in the State of Oregon are closed; or  

 

(iii) a day on which the New York Stock Exchange is closed. 

 

 "Costs of the Project" shall mean only those specified costs listed in Exhibit B.  The term 

"Costs of the Project" does not include:  

  

(i) costs in excess of one-hundred percent (100%) of the total cost of the Project;  

 

(ii) the purchase of equipment and other property not directly related to the Project;  

 

(iii) construction or repair of facilities owned or operated by private parties;  

 

(iv) costs incurred prior to the date of the Loan, except as provided in Section 5.01; 

and  

 

(v) administrative expenses of the Borrower. 

 

 "Counsel" means an attorney at law or firm of attorneys at law (who may be, without 

limitation, of counsel to, or an employee of, the State or the Borrower) duly admitted to practice 

law before the highest court of any state. 

 

 "Event of Default" means any occurrence or event specified in Section 7.01 of this 



 

Agreement. 

 

 “Full Faith & Credit of the Borrower” means an obligation of the Borrower that is secured 

by all “lawfully available funds” (as defined in ORS 287A.001(11) of the Borrower. 

  

"Loan" means the loan evidenced by the Note and made by the State to the Borrower to finance 

or refinance a portion of the Costs of the Project pursuant to this Loan Agreement.  The Loan 

may be funded by the State from amounts held in the OTIF. 

 

 "Loan Closing Date" means the date on which all conditions to closing are satisfied by the 

Borrower (or waived by State) and the Loan actually closes. 

 

 "Loan Closing Deadline" means September 1, 2015, the date by which the Loan must close. 

 

"Loan Prepayment" means, as to any payment, the amount paid by the Borrower that is in 

excess of the amount required to be paid as a Loan Repayment. 

 

 "Loan Repayment(s)" means the scheduled payment(s) of principal and interest required to 

be made by the Borrower pursuant to the provisions of the Note and this Loan Agreement. 

 

 "Maturity Date" means the date on which the Loan is payable in full, which date shall be 

August 1, 2028. 

 

 "Municipality" means a city, county, road district, school district, special district, 

metropolitan service district, the Port of Portland, or an intergovernmental entity organized under 

ORS 190.010. 

 

 "Note" means the promissory note of the Borrower substantially in the form of Exhibit C, 

as it may be amended, extended or renewed. 

 

 "Oregon Transportation Infrastructure Bank" or "OTIB" means the program authorized by 

Section 350 of the National Highway System Designation Act of 1995, 23 U.S.C. 101 note, 

Public Law 104-59, and a cooperative agreement between the Federal Highway Administration, 

Federal Transit Administration, of the United States Department of Transportation and the 

Oregon Department of Transportation dated August 20, 1996. 

 

 “Oregon Transportation Infrastructure Fund” or “OTIF” means the fund created by the Act.  

Loans from the OTIF may include OTIB loans or loans to finance transportation projects from 

any accounts established within the OTIF. 

 

 "Pledged Revenues" means  

 

  (i)   Full Faith & Credit of the Borrower; and 

 

  (ii) Any funds payable from the State to the Borrower, including but not limited to, 

any amounts due to the Borrower from the State pursuant to ORS 366.785 to 

366.820. 

 



 

 "Project” means the transportation project of the Borrower described in Exhibit A, a portion 

of the Costs of the Project of which is financed or refinanced by the State through the making of 

the Loan under this Loan Agreement. 

 

 "Project Completion Date" means the date on which the Borrower completes construction 

of the Project. 

 

 “Project Completion Deadline” means August 1, 2018. 

 

 "Rule" or "Rules" means Oregon Administrative Rules, chapter 731, division 30, as they 

may be supplemented, modified or amended from time to time. 

 

 "State" means the State of Oregon, acting by and through its Department of Transportation. 

 

 “State Highway Fund” means the fund described in ORS 366.505. 

 

  Section 1.02. General Rules.  Except where the context otherwise requires, words 

importing the singular number shall include the plural number and vice versa, and words 

importing persons shall include firms, associations, corporations, agencies and districts.  Words 

importing one gender shall include the other gender. 

 

ARTICLE II 

 

LOAN 
 

 Section 2.01. Loan Amount.  On the Loan Closing Date the State hereby agrees to make 

to the Borrower, and the Borrower agrees to borrow and accept from the State, a Loan in the 

maximum aggregate principal amount of Six Hundred Fifty Thousand and No/100 Dollars 

($650,000). 

 

 Section 2.02. Use of Loan Proceeds.  The Borrower shall use the proceeds of the Loan 

strictly in accordance with Section 5.01 of this Agreement. 

 

 Section 2.03. Loan Term.  The term of the Loan is set forth in the Note. 

   

 Section 2.04. Interest.  The Note shall bear interest at the rate of Two and 5/100 percent 

(2.05%) per annum.  Interest shall be computed on the basis of a 360-day year, consisting of 

twelve (12), thirty (30) day months.  Interest shall be due and payable in arrears and shall accrue 

on the outstanding principal balance from the date of this Agreement until the principal amount 

of the Note, together with accrued unpaid interest thereon, is paid in full.   

 

 Section 2.05. Payments. 

 

 (a) The Loan shall be due and payable in scheduled payments of principal and interest as 

set forth herein and in the Note.  The Loan Repayments, when taken together, shall be in an 

amount sufficient to amortize the original principal amount of the Note, together with interest 

thereon, from the date of this Agreement to the Maturity Date. 

 



 

 (b) A scheduled payment received before the scheduled Loan Repayment date will be 

applied to interest and principal on the scheduled Loan Repayment date, rather than on the day 

such payment is received, and will be applied first to the State’s expenses (if any) and any fees 

due, then to interest, and then to principal according to the applicable Loan Repayment schedule. 

 

 Section 2.06. Prepayments.  Each Loan Prepayment shall include any prepayment 

premium and all unpaid interest on the amount prepaid that accrued to the date of prepayment. 

 

 (a) Mandatory Prepayment.  The Borrower shall prepay the outstanding balance of the 

Loan upon the destruction of all or a substantial portion of the Project. 

 

 (b) Optional Prepayment.  The Borrower may make Loan Prepayments upon prior written 

approval of the State obtained not less than one hundred twenty (120) days prior to the 

prepayment date.  On the prepayment date, the Borrower shall remit to the State the principal 

amount of the Loan Prepayments, plus the unpaid interest accrued on such amount to the date of 

prepayment, and any applicable prepayment premium. 

 

 (c) General. Loan Prepayments shall be applied first to any expenses of the State and 

accrued interest on the portion of the Loan prepaid, and then to principal payments (including 

premium, if any) on the Loan.  In the case of a Loan Prepayment that does not prepay all of the 

principal of the Loan, the State shall determine, in its sole discretion, the method by which such 

Loan Prepayment shall be applied to the outstanding principal payments.  After a partial Loan 

Prepayment, the State may, in its sole and absolute discretion, reamortize the outstanding Loan 

amount at the same interest rate for the same number of remaining payments to decrease the Loan 

Repayment amount; provided, however, that nothing in this Agreement requires the State to 

reamortize the outstanding Loan amount if it accepts a partial Loan Prepayment. 

   

 Section 2.07.  Unconditional Obligation.  Except as provided in Section 2.10, the obligation 

of the Borrower to make the Loan Repayments and all other payments required under this 

Agreement and the obligation to perform and observe the other duties, covenants, obligations 

and agreements on its part contained in this Agreement is payable solely from the sources of 

repayment described in Section 2.10 and shall be absolute and unconditional and shall not be 

abated, rebated, set-off, reduced, abrogated, terminated, waived, diminished, postponed or 

otherwise modified in any manner or to any extent whatsoever, while any payments under this 

Loan Agreement remain unpaid, regardless of any contingency, act of God, event or cause 

whatsoever, including (without limitation) any acts or circumstances that may constitute failure 

of consideration, eviction or constructive eviction, the taking by eminent domain or destruction 

of or damage to the Project, commercial frustration of the purpose, any change in the laws of the 

United States of America or of the State of Oregon or any political subdivision of either or in the 

rules or regulations of any governmental authority, any failure of the State to perform and 

observe any agreement, whether express or implied, or any duty, liability, or obligation arising 

out of or connected with the Project, this Loan Agreement, or any intergovernmental agreement 

related to the Project or any rights of set off, recoupment, abatement or counterclaim that the 

Borrower might otherwise have against the State or any other party or parties; provided, 

however, that payments under the Agreement shall not constitute a waiver of any such rights.   

  

 Section 2.08.  Disclaimer of Warranties and Indemnification.  The Borrower acknowledges 

and agrees that:  



 

 

 (a) the State does not make any warranty or representation, either expressed or implied, as 

to the value, design, condition, merchantability or fitness for particular purpose or fitness for any 

use of the Project or any portions of the Project or any other warranty or representation;  

 

 (b) in no event shall the State or its commissioners, officers, agents or employees be liable 

or responsible for any direct, incidental, indirect, special, consequential, punitive or other 

damages in connection with or arising out of this Loan Agreement or the Project or the existence, 

furnishing, functioning or use of the Project; and  

 

 (c) to the extent authorized by law, the Borrower shall indemnify, save, hold harmless and 

defend the State and its commissioners, officers, agents and employees, against any and all 

claims, damages, liability and court awards including costs, expenses, and attorney fees incurred 

as a result of any act or omission by the Borrower, or its officers, employees, agents or 

subcontractors pursuant to the terms of this Loan Agreement; provided, however, that the 

provisions of this subsection (c) are not intended to and shall not be construed as a waiver of any 

defense or limitation on damages provided for under and pursuant to Chapter 30 of the Oregon 

Revised Statutes or the laws of the United States of America or other laws of the State of 

Oregon. 

 

 Section 2.09.  Termination of Availability.   The State shall have no obligation to make any 

disbursements to the Borrower under this Loan Agreement after the Project Completion 

Deadline, except for Costs of the Project incurred by the Borrower prior to the Project 

Completion Deadline.  

 

 Section 2.10.   Sources of Repayment of the Borrower's Obligations. 

 

 (a) The State and the Borrower agree that the amounts payable by the Borrower under this 

Loan Agreement, including, without limitation, the amounts payable by the Borrower pursuant to 

Section 2.05, Section 2.06, Section 2.08 and Section 7.04 of this Loan Agreement, are payable 

from the sources of repayment described in subsections (b) and (c) of this Section 2.10.  Nothing 

herein shall be deemed to prevent the Borrower from paying the amounts payable under this 

Loan Agreement from any other legally available source. 

 

 (b) The amounts payable by the Borrower under this Loan Agreement are payable from: 

 

   (i) Pledged Revenues;  

 

   (ii) Any other funds payable from the Oregon Department of Transportation to the 

Borrower; and 

 

   (iii) Any other funds legally available to the Borrower. 

 

 

 (c) The Borrower acknowledges that the State of Oregon is entitled to withhold all or a 

portion of the Pledged Revenues including but not limited to any amounts due to the Borrower 

from the State of Oregon, including but not limited to any amounts due to the Borrower from the 

State of Oregon pursuant to ORS 366.785 to 366.820, and to apply any such amounts to 



 

payments due under this Loan Agreement to the fullest extent permitted by law if the Borrower 

defaults on payments due under this Loan Agreement. 

 

 (d) Borrower hereby grants a security interest in and irrevocably pledges its Pledged 

Revenues to pay Borrower's obligations hereunder.  The lien on and pledge of the Pledged 

Revenues are subordinate to the lien and pledge of the Senior Lien(s).  The Pledged Revenues so 

pledged and hereafter received by Borrower shall immediately be subject to the lien of such 

pledge without physical delivery or further act, and the lien of the pledge shall be superior to all 

other claims and liens whatsoever to the fullest extent permitted by ORS 287A.310.  Borrower 

hereby represents and warrants that the pledge of Pledged Revenues hereby made by Borrower 

complies with, and shall be valid and binding from the date of this Agreement pursuant to, ORS 

287A.310. 

 

 Section 2.11. Loan Fee.  The Borrower shall pay to the State a one-time Loan fee equal to 

one percent (1%) of the Loan.  This fee shall be in addition to any interest charged on the Loan.  

The Borrower may elect to:  

  pay the entire amount of this Loan fee on the Loan Closing Date; or  

 

  authorize the State to deduct the Loan fee from the Loan proceeds;  

 

provided however that if the Loan is not fully disbursed, the State shall refund to the Borrower 

the portion of the Loan fee allocated to the undisbursed portion of the Loan. 

 

 Section 2.12. Late Fee.  If any Loan Repayment required under the Note is delinquent 

more than fifteen (15) days, the Borrower shall pay to the State a late charge of five percent (5%) 

of the delinquent Loan Repayment in addition to the Loan Repayment due under the Note. 

 

 

ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES OF BORROWER 
 

 The Borrower represents and warrants to the State as follows: 

 

 Section 3.01. Organization and Authority. 

 

 (a) The Borrower is a Municipality. 

 

 (b) The Borrower has full legal right and authority and all necessary licenses and permits 

required as of the date of this Agreement to own, operate and maintain the Project, other than 

licenses and permits relating to the Project which the Borrower expects to receive in the ordinary 

course of business, to carry on its activities relating to the Project, to execute and deliver this 

Loan Agreement, to undertake and complete the Project, and to carry out and consummate all 

transactions contemplated by this Loan Agreement. 

 

 (c) The Project is a project which the Borrower may undertake pursuant to Oregon law 

and for which the Borrower is authorized by law to borrow money. 

 

X 



 

 (d) The proceedings of the Borrower's governing members and voters, if necessary, 

approving this Loan Agreement and the Note and authorizing the execution, issuance and 

delivery of this Loan Agreement and the Note on behalf of the Borrower and authorizing the 

Borrower to undertake and complete the Project have been duly and lawfully adopted in 

accordance with the laws of Oregon, and such proceedings were duly approved and published, if 

necessary, in accordance with applicable Oregon law, at a meeting or meetings which were duly 

called pursuant to necessary public notice and held in accordance with applicable Oregon law 

and at which quorums were present and acting throughout. 

 

 (e) This Loan Agreement has been duly authorized, executed and delivered by an 

Authorized Officer of the Borrower, and, assuming that the State has all the requisite power and 

authority to authorize, execute and deliver, and has duly authorized, executed and delivered, this 

Loan Agreement, this Loan Agreement constitutes the legal, valid and binding obligation of the 

Borrower in accordance with its terms, and the information contained in Exhibits A and B is true 

and accurate in all respects. 

 

 (f) This Loan Agreement is duly authorized by a resolution of the Borrower which was 

adopted as required by ORS 367.035(4), and was adopted in accordance with applicable law and 

the Borrower's requirements for filing public notices and holding public meetings. 

 

 Section 3.02. Full Disclosure.  There is no fact that the Borrower has not disclosed to the 

State in writing, on the Borrower's application for the Loan or otherwise, that materially 

adversely affects the properties, activities, prospects or the condition (financial or otherwise) of 

the Borrower or the Project or the ability of the Borrower to make all Loan Repayments and 

otherwise observe and perform its duties, covenants, obligations and agreements under this Loan 

Agreement.  Neither the Borrower's application for the Loan nor the Borrower's representations 

and warranties in this Loan Agreement contain any untrue statement of a material fact or omits 

any statement or information which is necessary to make the statements therein, in light of the 

circumstances under which they were made, not misleading. 

 

 Section 3.03. Pending Litigation.  There are no proceedings pending, or, to the knowledge 

of the Borrower threatened, against or affecting the Borrower, in any court or before any 

governmental authority or arbitration board or tribunal that, if adversely determined, would 

materially adversely affect (a) the Project, (b) properties, activities, prospects or the condition 

(financial or otherwise) of the Borrower, or (c) the ability of the Borrower to make all Loan 

Repayments and otherwise observe and perform its duties, covenants, obligations and 

agreements under this Loan Agreement. 

 

 Section 3.04. Compliance with Existing Laws and Agreements.  The authorization, 

execution and delivery of this Loan Agreement by the Borrower, the observation and 

performance by the Borrower of its duties, covenants, obligations and agreements under this 

Loan Agreement and the consummation of the transactions provided for in this Loan Agreement, 

and the undertaking and completion of the Project will not result in any breach of any of the 

terms, conditions or provisions of, or constitute a default under, or result in the creation or 

imposition of any lien, charge or encumbrance upon any property or assets of the Borrower 

pursuant to, any existing ordinance or resolution, trust agreement, indenture, mortgage, deed of 

trust, loan agreement or other instrument (other than any lien and charge arising under this Loan 

Agreement or any of the documents related to this Loan Agreement) to which the Borrower is a 



 

party or by which the Borrower or any of its property or assets may be bound, nor will such 

action result in any violation of the provisions of the charter or other document pursuant to which 

the Borrower was established or any laws, ordinances, resolutions, rules, regulations or court 

orders to which the Borrower or its properties or operations is subject. 

 

 Section 3.05. No Defaults.  No event has occurred and no condition exists that, upon 

authorization, execution and delivery of this Loan Agreement or receipt of the amount of the 

Loan, would constitute an Event of Default under this Loan Agreement.  The Borrower is not in 

violation of, and has not received notice of any claimed violation of, any term of any agreement 

or other instrument to which it is a party or by which it or its properties may be bound, which 

violation would materially adversely affect the (a) Project, (b) properties, activities, prospects or 

the condition (financial or otherwise) of the Borrower, or (c) the ability of the Borrower to make 

all Loan Repayments or otherwise observe and perform its duties, covenants, obligations and 

agreements under this Loan Agreement. 

 

 Section 3.06. Governmental Consent.  The Borrower has obtained or will obtain all 

permits and approvals required by any governmental body or officer for the making, observance 

or performance by the Borrower of its duties, covenants, obligations and agreements under this 

Loan Agreement or for the undertaking or completion of the Project and the financing or 

refinancing of the Project; and the Borrower has complied or will comply with all applicable 

provisions of law requiring any notification, declaration, filing or registration with any 

governmental body or officer in connection with the making, observance and performance by the 

Borrower of its duties, covenants, obligations and agreements under this Loan Agreement or 

with the undertaking or completion of the Project and the financing or refinancing of the Project.  

No consent, approval or authorization of, or filing, registration or qualification with, any 

governmental body or officer that has not been obtained is required on the part of the Borrower 

as a condition to the authorization, execution and delivery of this Loan Agreement. 

 

 Section 3.07. Compliance with Law.  The Borrower: 

 

 (a) is in compliance with all laws, ordinances, rules and regulations to which it is subject, 

non-compliance with which would materially adversely affect the condition (financial or 

otherwise) of the Borrower or the ability of the Borrower to conduct its activities or undertake or 

complete the Project; and 

 

 (b) has obtained or will obtain all licenses, permits, franchises or other governmental 

authorizations presently necessary for the ownership of its property or for the conduct of its 

activities which, if not obtained, would materially adversely affect the ability of the Borrower to 

conduct its activities or undertake or complete the Project or the condition (financial or 

otherwise) of the Borrower. 

 

 Section 3.08. The Project. 

 

 (a) The Project is feasible, and there will be adequate funds available to repay the Loan. 

 

 (b) The Borrower has been provided with a copy of the Rules, and the Project is in 

compliance with such Rules.  

 



 

 Section 3.09. Costs of the Project. 

 

 (a) The Costs of the Project is a reasonable and accurate estimation and based upon an 

engineer's feasibility report and engineer's estimate stamped by a registered professional 

engineer. 

 

 (b) The principal amount of the Loan is not in excess of the Costs of the Project. 

 

 Section 3.10. Matching Funds.  Matching funds of the Borrower in the amount of Two 

Million Three Hundred Sixty-Six Thousand Five Hundred and No/100 Dollars ($2,366,500) are 

available and committed to the Project. 

 

 ARTICLE IV 

 

CONDITIONS TO LOAN AND DISBURSEMENTS 

 

 Section 4.01. Conditions Precedent to Loan.  The State shall be under no obligation to 

make the Loan to the Borrower pursuant to the terms of this Loan Agreement unless: 

 

 (a) the Borrower delivers to the State, on or prior to the Loan Closing Deadline, the 

following documents in form and substance satisfactory to the State and its Counsel: 

 

  (i) An opinion of the Borrower's Counsel on the power and authority of the 

Borrower, the validity and enforceability of the Loan Agreement, and such other matters as 

the State may require; 

 

  (ii) This Loan Agreement duly executed and delivered by an Authorized Officer of 

the Borrower; 

 

  (iii) The Note duly executed and delivered by an Authorized Officer of the Borrower; 

 

  (iv) A copy of the ordinance/resolution, duly adopted by the governing body of the 

Borrower, authorizing this Loan, the pledge of the Pledged Revenues and execution of the 

Loan documents, which copy of ordinance/resolution shall be certified by an Authorized 

Officer of the Borrower; and 

 

  (v) [Reserved.] 

 

  (vi) Such other certificates, documents, opinions and information as the State; and 

 

 (b) there is availability of moneys in the OTIF for use in the Project; 

 

provided, however, the State shall be under no obligation to make the Loan if there has been a 

change in the Act so that the Project is no longer eligible for financial assistance authorized by 

this Loan Agreement. 

 

 Section 4.02. Conditions to Disbursement.  The obligation of the State to make any 

disbursement to the Borrower is subject to the following conditions: 



 

 

 (a) All the conditions set forth in Section 4.01 of this Loan Agreement have been satisfied; 

 

 (b) There shall exist no Event of Default, or event, omission or failure of a condition which 

would constitute an Event of Default after notice or lapse of time or both; 

  

 (c) All representations and warranties of the Borrower made in this Loan Agreement shall 

be true and correct on the date of disbursement with the same effect as if made on such date; 

 

 (d) The State has received documentation satisfactory to the State evidencing that the Borrower 

has obtained any matching funds that are needed to pay for the Costs of the Project; and 

 

 (e) The State receives: 

    

(i) a requisition executed by the Borrower in substantially the form of Exhibit D; and  

 

   (ii) any other written evidence of materials and labor furnished to or performed upon the 

Project, itemized receipts or invoices for the payment of the same, and releases, 

satisfactions and other signed statements and forms as the State may require as a 

condition for making disbursements of the Loan.   

 

The State may, at its option, from time to time, either reimburse the Borrower for construction costs 

paid or may make direct payment for construction costs to suppliers, subcontractors and others for 

sums due them in connection with construction of the Project.  Nothing in this Loan Agreement shall 

require the State to pay any amounts for labor or materials unless satisfied that such claims are 

reasonable and that such labor and materials were actually expended and used in the construction of 

the Project.  The State, at its option, from time to time, may also require that the Borrower have a 

contractor or subcontractor execute and deliver a surety bond or indemnification form acceptable to 

the State for the faithful performance of the construction contract or subcontract and payment of all 

liens and lienable expenses in connection with such performance in a sum equal to the contract or 

subcontract price.  Disbursements for the Costs of the Project shall be subject to a retainage at the rate 

of five percent (5%) which will be released upon satisfactory completion of the Project. 

 

 Further, the State shall have no obligation to make any disbursement to the Borrower if, on 

or before the time for disbursement, there has been a change in the Act so that the Project is no 

longer eligible for financial assistance authorized by this Loan Agreement or if ODOT does not 

receive sufficient funding, appropriations, limitation, allotments and other expenditure authority 

to allow ODOT or OTIF, in the exercise of its reasonable administrative discretion, to provide 

such funding. 

 

ARTICLE V 

 

COVENANTS OF BORROWER 
 

 Section 5.01. Use of Proceeds.  The Borrower will apply the proceeds of the Loan to 

finance all or a portion of the Costs of the Project.  None of the proceeds of the Loan shall be 

used for administrative purposes by the Borrower.   

 



 

 Section 5.02. Source of Repayment.  The Loan shall be paid from the sources of 

repayment described in Section 2.10 of this Loan Agreement.  Such sources shall be applied to 

the punctual payment of the principal of and the interest on the Loan, and all other amounts due 

under this Loan Agreement according to the terms of this Agreement. 

 

 Section 5.03. Performance Under Loan Agreement.  The Borrower covenants and agrees 

to cooperate with the State in the observance and performance of the respective duties, 

covenants, obligations and agreements of the Borrower and the State under this Loan Agreement. 

 

 Section 5.04. Completion of Project and Provision of Moneys for the Project.  The 

Borrower covenants and agrees to provide State with copies of all permits, plans and 

specifications relating to the Project promptly, but in any event no later than August 1, 2018.  

The Borrower shall obtain as-built drawings for all facilities of the Project and obtain 

certification of completion per as-built drawings from the Project engineer within ninety (90) 

days of the Project Completion Date.  The Borrower shall supply a copy of such drawings and 

certification to the State upon request.  The Borrower further covenants and agrees: (a) to 

exercise its best efforts in accordance with prudent practice to complete the Project and to so 

accomplish such completion on or before the estimated Project Completion Date; (b) to proceed 

expeditiously with, and complete, the Project; and (c) to provide from its own fiscal resources all 

moneys in excess of the total amount of proceeds it receives pursuant to this Loan Agreement 

required to complete the Project.  The Borrower shall have a program, documented to the 

satisfaction of the State, for the on-going maintenance, operation and replacement, at its sole 

expense, of the Project.  The program shall include a plan for generating revenues sufficient to 

assure the operation, maintenance and replacement of the Project during the useful life of the 

Project.  The Borrower shall provide such documentation to the State on or before August 1, 

2018. 

 

 Section 5.05. Disposition of Project.  Unless it is worn out, obsolete or, in the reasonable 

opinion of the Borrower, no longer useful in the operation of the Project, the Borrower shall not 

sell, lease, abandon, exchange or otherwise dispose of (collectively for the purposes of this 

Section "transfer") all or substantially all or any substantial portion of the Project or any other 

properties or assets which provide revenues for the payment of the amounts due under this Loan 

Agreement except on ninety (90) days' prior written notice to the State and, in any event, shall 

not so transfer the same unless the State consents to such transfer.  Proceeds of any such transfer 

not used to replace property that is part of the Project shall be applied to payment of the 

outstanding principal and interest of the Loan as a Loan Prepayment subject to a prepayment 

premium, if any, as provided in Section 2.06 of this Agreement. 

 

 Section 5.06. Operation and Maintenance of Project.  The Borrower covenants and agrees 

that it shall, in accordance with prudent practice, maintain the Project in good repair, working 

order and operating condition.  

 

 Section 5.07. Records; Accounts.  The Borrower shall keep accurate records and accounts 

for the revenues and funds that are the sources of repayment of the Loan, including but not 

limited to those Pledged Revenues (the "Repayment Revenues Records"), separate and distinct 

from its other records and accounts (the "General Records").  Such Repayment Revenues 

Records shall be maintained in accordance with generally accepted accounting principles as 

established by the Government Accounting Standards Board as in effect from time to time and 



 

shall be audited annually by an independent accountant, which audit may be part of the annual 

audit of the General Records of the Borrower.  Such Repayment Revenues Records and General 

Records shall be made available for inspection by the State and the federal government 

(including but not limited to the Federal Highway Administration and the Federal Transit 

Administration, if applicable) at any reasonable time, and a copy of such annual audit(s), 

including all written comments and recommendations of such accountant, shall be furnished to 

the State within two hundred ten (210) calendar days of the close of the fiscal year being so 

audited. 

 

 Section 5.08. Inspections; Information.  The Borrower shall permit the State and the 

federal government (including but not limited to the Federal Highway Administration and the 

Federal Transit Administration, if applicable) and any party designated by any of such parties to 

examine, visit and inspect, at any and all reasonable times, the property, if any, constituting the 

Project, and to inspect and make copies of any accounts, books and records, including, without 

limitation, its records regarding receipts, disbursements, contracts and any other matters relating 

to the Project and to its financial standing, and shall supply such reports and information as the 

State may reasonably require in connection with this Agreement.  In addition, the Borrower shall 

provide the State with copies of loan documents or other financing documents and any official 

statements or other forms of offering documents relating to any bonds, notes or other 

indebtedness of the Borrower that are issued after the Loan Closing Date and are secured by the 

Pledged Revenues. 

 

 Section 5.09. Insurance.  The Borrower shall maintain or cause to be maintained 

insurance policies with responsible insurers or self-insurance programs providing against risk of 

direct physical loss, damage or destruction of the Project, at least to the extent that similar 

insurance is usually carried, or self-insurance is usually provided for, by governmental units 

constructing, operating and maintaining facilities of the nature of the Borrower's Project, 

including liability coverage, all to the extent available at reasonable cost.  Unless otherwise 

prohibited by law, the Borrower shall cause the State to be listed on such insurance policies as a 

loss payee on such policy.  Nothing herein shall be deemed to preclude the Borrower from 

asserting against any party, other than the State, a defense which may be available to the 

Borrower, including, without limitation, a defense of immunity.  In the event the Project or any 

portion thereof is destroyed, any insurance proceeds shall be paid to the State and shall be 

applied to the principal and interest on the Loan, unless the State agrees in writing that the 

insurance proceeds shall be used to rebuild the Project.  Any application of insurance proceeds to 

prepay the outstanding principal of the Loan shall not be subject to the prepayment premium, if 

any, as provided in Section 2.06. 

 

 Section 5.10. Condemnation.  In the event the Project or any portion of the Project is 

condemned, any condemnation proceeds shall be used to prepay the outstanding principal on the 

Loan, and shall not be subject to the prepayment premium, if any, as provided in Section 2.06. 

 

 Section 5.11. Engineer's Report.  Upon request by the State, the Borrower shall promptly 

provide the stamped engineer's feasibility report and estimate described in Section 3.09(a) to the 

State . 

 

 Section 5.12. Notice of Material Adverse Change.  The Borrower shall promptly notify 

the State of any material adverse change in the properties, activities, prospects or the condition 



 

(financial or otherwise) of the Borrower or the Project or in the ability of the Borrower to make 

all Loan Repayments and otherwise observe and perform its duties, covenants, obligations and 

agreements under this Loan Agreement. 

 

 Section 5.13. Financial Statements; Reports.  The Borrower shall deliver to the State in 

form and detail satisfactory to the State: 

 

 (a) As soon as reasonably possible and in any event within Two Hundred Seventy (270) 

days after the close of each fiscal year of the Borrower, the annual audited financial statements 

of Borrower, including revenues, expenditures, cash flows, and changes in retained earnings for 

each of the funds constituting the Pledged Revenues for the fiscal year just ended, prepared by an 

independent certified public accountant(s) satisfactory to the State, all financial statements to be 

prepared in accordance with generally accepted accounting principles. 

 

 (b) Such other statement or statements or reports as to the Borrower as the State may 

reasonably request. 

 

 Section 5.14. Compliance with Applicable Laws.  The Borrower will comply with the 

requirements of all applicable laws, rules, regulations and orders of any governmental authority 

that relate to the financing, construction and operation of the Project.  In particular, but without 

limitation, the Borrower shall comply with the following, as applicable: 

 

 a. The National Environmental Policy Act (NEPA), and other environmental laws and 

requirements; 

 b. The Uniform Relocation Assistance Act (Right of Way); 

 c. The Civil Rights Act of 1964 and other civil rights laws and requirements including 

the DBE program; 

 d. The Davis Bacon Act and other labor laws and requirements; 

 e. The Common Rule (49 C.F.R.19) with respect to procurement; 

 f. The Brooks Act; 

 g. Competitive bidding requirements and state labor standards and wage rates found in 

the Oregon Public Contracting Code, ORS 279A, 279B, and 279C, as applicable, including but 

not limited to ORS 279B.220, 279B.225 (if applicable to this Agreement), 279B.230, and 

279B.235 (if applicable to this Agreement), as amended from time to time, which provisions are 

hereby incorporated by reference, and ORS 279B.280, as amended from time to time; 

 h. Buy America; 

 i. Manual of Uniform Traffic Control Devices; 

 j. The Americans with Disabilities Act (ADA) and other federal and state laws 

prohibiting discrimination against persons with disabilities; 

 k. OAR, Chapter 731, Division 30, as amended from time to time at the discretion of the 

State; and 

 l. State municipal bonding requirements found in ORS Chapters 280, 286A, and 287A.  

 

 Section 5.15. Compliance with State Handbook.  The Borrower agrees that it will at all 

times comply with the provisions of any project management handbook of the State for OTIF 

loans. 

 

 Section 5.16. Continuing Representations.  The representations of the Borrower contained 



 

in this Loan Agreement shall be true at the time of the execution of this Loan Agreement and at 

all times during the term of this Loan Agreement. 

  

 Section 5.17.   [Reserved.] 

 

 Section 5.18. Further Assurances.   The Borrower shall, at the request of the State, 

authorize, execute, acknowledge and deliver such further resolutions, conveyances, transfers, 

assurances, financing statements and other instruments as may be necessary or desirable for 

assuring, conveying, granting, assigning and confirming the rights, security interests and 

agreements granted or intended to be granted by this Loan Agreement. 

 

Section 5.19. [Reserved.] 

 

ARTICLE VI 

 

ASSIGNMENT 
 

 Section 6.01. Assignment and Transfer by State. 

 

 The Borrower hereby approves and consents to any assignment, sale or transfer of this Loan 

Agreement that the State deems to be necessary. 

 

 Section 6.02. Assignment by Borrower.  This Loan Agreement may not be assigned by 

the Borrower without the prior written consent of the State.  The State may grant or withhold 

such consent in its sole discretion.  In the event of an assignment of this Loan Agreement by the 

Borrower and assumption of the Borrower’s obligations under this Agreement, the Borrower 

shall pay, or cause to be paid, to the State any fees or costs incurred by the State as the result of 

such assignment, including but not limited to, attorney fees. 

 

ARTICLE VII 

 

DEFAULTS AND REMEDIES 
 

 Section 7.01. Event of Default.  If any of the following events occurs, it is hereby defined 

as and declared to be and to constitute an "Event of Default": 

 

 (a) Failure by the Borrower to pay, or cause to be paid, any Loan Repayment required to 

be paid hereunder on the due date thereof; or 

 

 (b) Failure by the Borrower to make, or cause to be made, any required payments of 

principal, redemption premium, if any, and interest on any bonds, notes or other obligations of 

the Borrower for borrowed money (other than the Loan), after giving effect to the applicable 

grace period; or 

 

 (c) Any representation made by or on behalf of the Borrower contained in this Loan 

Agreement, or in any agreement, instrument, certificate or document furnished in compliance 

with or with reference to this Loan Agreement or the Loan, is false or misleading in any material 

respect; or 



 

 

 (d) A petition is filed by or against the Borrower under any federal or state bankruptcy or 

insolvency law or other similar law in effect on the date of this Loan Agreement or thereafter 

enacted, unless in the case of any such petition filed against the Borrower such petition shall be 

dismissed within twenty (20) calendar days after such filing, and such dismissal shall be final 

and not subject to appeal; or the Borrower shall become insolvent or bankrupt or make an 

assignment for the benefit of its creditors; or a custodian (including without limitation, a trustee, 

receiver, custodian, liquidator, or the like of the Borrower or any of its property) shall be 

appointed by court order or take possession of the Borrower or its property or assets if such order 

remains in effect or such possession continues for more than thirty (30) calendar days; or 

 

 (e)  [Reserved.] 

 

 (f)  [Reserved.] 
 
 (g) The Borrower fails to proceed expeditiously with, or to complete, the Project or any 

segment or phase of the Project in accordance with the plans and schedules approved by the 

State, provided that the Borrower may request the State's written approval of reasonable 

modifications to such plans and schedules, which approval shall not be unreasonably withheld; 

or  

  

 (h) The Borrower defaults in the performance or observance of any covenants or agreements 

contained in any loan documents between itself and another lender or lenders (including but not 

limited to other Oregon state agencies) or in any loan documents between itself and the Department 

of Transportation for another loan, and the default remains uncured upon the expiration of any cure 

period provided for such a default by said loan documents; or  
 

 (i) Failure by the Borrower to observe and perform any duty, covenant, obligation or 

agreement on its part to be observed or performed under this Loan Agreement, other than as 

referred to in subsections (a) through (h) of this Section, which failure shall continue for a period 

of thirty (30) calendar days after written notice, specifying such failure and requesting that it be 

remedied, is given to the Borrower by the State, unless the State agrees in writing to an extension 

of such time prior to its expiration; provided, however, that if the failure stated in such notice is 

correctable but cannot be corrected within the applicable period, the State may not unreasonably 

withhold its consent to an extension of such time up to one hundred twenty (120) calendar days 

of the written notice referred to above if corrective action is instituted by the Borrower within the 

applicable period and diligently pursued until the Event of Default is corrected. 

 

 Section 7.02. Notice of Default.  The Borrower shall give the State prompt telephonic 

notice of the occurrence of any Event of Default referred to in Section 7.01(d) of this Agreement 

and of the occurrence of any other event or condition that constitutes an Event of Default at such 

time as any senior administrative or financial officer of the Borrower becomes aware of the 

existence thereof.  Any telephonic notice pursuant to this Section 7.02 shall be confirmed in 

writing as soon as is practicable by the Borrower. 

 

 Section 7.03. Remedies on Default.  Whenever an Event of Default referred to in Section 

7.01 of  this Agreement shall have occurred and be continuing, the State shall have the right to 

take any action permitted or required pursuant to the Loan Agreement and to take whatever other 



 

action at law or in equity may appear necessary or desirable to collect the amounts then due and 

thereafter to become due under this Loan Agreement or to enforce the performance and 

observance of any duty, covenant, obligation or agreement of the Borrower under this 

Agreement, including, without limitation:  

 

 (a) declaring all Loan Repayments and all other amounts due under this Loan Agreement 

to be immediately due and payable, and upon notice to the Borrower the same shall become due 

and payable without further notice or demand,  

 

 (b) appointment of a receiver,  

 

 (c) refusal to disburse any Loan proceeds,  

 

 (d) barring the Borrower from applying for future OTIF assistance, or  

 

 (e) withholding other State of Oregon funds, including but not limited to, the Borrower's 

apportionment of State Highway Fund revenues due under ORS 366.785 to 366.820, to the 

extent permitted by Section 2.10(c). 

 

 In addition, if an Event of Default referred to in Section 7.01(a) of this Agreement shall 

have occurred and be continuing, the State shall have the right to declare all Loan Repayments 

and all other amounts due under this Agreement to be immediately due and payable, and upon 

notice to the Borrower the same shall become due and payable without further notice or demand.   

 Section 7.04. Attorney Fees and Other Expenses.  To the extent permitted by the Oregon 

Constitution and the Oregon Tort Claims Act, the prevailing party in any dispute arising from 

this Agreement shall be entitled to recover from the other its reasonable attorney fees, costs and 

expenses at trial and on appeal.  Reasonable attorney fees shall not exceed the rate charged to the 

State by its attorneys.  The Borrower shall, on demand, pay to the State reasonable expenses 

incurred by the State in the collection of Loan Repayments. 

 

 Section 7.05. Application of Moneys.  Except as otherwise provided in another provision 

of this Loan Agreement, any moneys collected by the State pursuant to Section 7.03 of this 

Agreement shall be applied in the following order:   

 (a) to pay any attorney fees, or other fees, costs and expenses incurred by the State,  

 

 (b) to pay interest due and payable on the Loan, and  

 

 (c) to pay principal due and payable on the Loan. 

 

 Section 7.06. No Remedy Exclusive; Waiver; Notice.  No remedy herein conferred upon 

or reserved to the State is intended to be exclusive, and every such remedy shall be cumulative 

and shall be in addition to every other remedy given under this Loan Agreement or now or 

hereafter existing at law or in equity.  No delay or omission to exercise any right, remedy or 

power accruing upon any Event of Default shall impair any such right, remedy or power or shall 

be construed to be a waiver thereof, but any such right, remedy or power may be exercised from 

time to time and as often as may be deemed expedient.  To entitle the State to exercise any 

remedy reserved to it in this Article, it shall not be necessary to give any notice, other than such 

notice as may be required in this Article VII. 



 

 

 Section 7.07. Retention of State's Rights.  Notwithstanding any assignment or transfer of 

this Loan Agreement pursuant to the provisions of this Agreement, or anything else to the 

contrary contained in this Agreement, the State shall have the right upon the occurrence of an 

Event of Default to take any action, including (without limitation) bringing an action against the 

Borrower at law or in equity, as the State may, in its discretion, deem necessary to enforce the 

obligations of the Borrower to the State pursuant to Sections 2.05, 2.08 and 7.04 hereof. 

 

 Section 7.08. Default by the State.  In the event of any default by the State under any 

covenant, agreement or obligation of this Loan Agreement, the Borrower's remedy for such 

default shall be limited to injunction, special action, action for specific performance or any other 

available equitable remedy designed to enforce the performance or observance of any duty, 

covenant, obligation or agreement of the State hereunder as may be necessary or appropriate.   

 

ARTICLE VIII 

 

MISCELLANEOUS 
 

 Section 8.01. Notices.  All notices permitted or required under this Agreement shall be 

shall be given in writing by personal delivery, facsimile, email or mail, postage prepaid, to the 

Borrower or the State, as the case may be, at the addresses or numbers set forth below or at such 

other address or number of which such party shall have notified in writing the other party: 

 

 If to the State:   Oregon Department of Transportation 

      Financial Services 

      Attention: Debt Manager 

      355 Capitol Street NE 

      Salem, Oregon 97301-3872 

      Email:  ODOTDebtMgt@odot.state.or.us 

      Telephone No.:  (503) 986-6634 

      Facsimile No.:  (503) 986-3907 

 

  

 If to the Borrower:  City of Brookings 

      898 Elk Drive 

      Brookings, OR 97415 

      Attn:  Janell Howard 

Any notice so addressed and mailed shall be effective five (5) days after mailing.  Any notice 

given by personal delivery shall be effective when actually delivered.  Any notice delivered by 

facsimile shall be deemed to be given when receipt of the transmission is generated by the 

transmitting machine.  To be effective against the State, such facsimile transmission must be 

confirmed by telephone notice to the Debt Manager of ODOT.   

 

 Section 8.02. Successors and Assigns; No Third Party Beneficiaries. 

 

 (a) This Loan Agreement shall inure to the benefit of and shall be binding upon the State 

and the Borrower and their respective successors and assigns.   
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 (b) The State and the Borrower are the only parties to this Loan Agreement and are the 

only parties entitled to enforce its terms.  Nothing in this Loan Agreement gives or provides any 

benefit or right not held by or made generally available to the public, whether directly, indirectly 

or otherwise, to third persons unless such third persons are individually identified by name in this 

Loan Agreement and expressly described as intended beneficiaries of the terms of this Loan 

Agreement. 

 

 Section 8.03. Severability.  In the event any provision of this Loan Agreement shall be 

held illegal, invalid or unenforceable by any court of competent jurisdiction, such holding shall 

not invalidate, render unenforceable or otherwise affect any other provision hereof. 

 

 Section 8.04. Amendments, Supplements and Modifications.  This Loan Agreement may 

not be amended, supplemented or modified without the prior written consent of the State and the 

Borrower.  This Loan Agreement may not be amended, supplemented or modified in a manner 

that is not in compliance with the Act or the Rules. 

 

 Section 8.05.    Choice of Law; Designation of Forum; Federal Forum.  

  

 (a) The laws of the State of Oregon (without giving effect to its conflicts of law principles) 

govern all matters arising out of or relating to this Agreement, including, without limitation, its 

validity, interpretation, construction, performance, and enforcement.  

  

 (b) Any party bringing a legal action or proceeding against any other party arising out of 

or relating to this Agreement shall bring the legal action or proceeding in the Circuit Court of the 

State of Oregon for Marion County (unless Oregon law requires that it be brought and conducted 

in another county).  Each party hereby consents to the exclusive jurisdiction of such court, 

waives any objection to venue, and waives any claim that such forum is an inconvenient forum. 

 

 (c) Notwithstanding Section 8.05(b), if a claim must be brought in a federal forum, then 

it must be brought and adjudicated solely and exclusively within the United States District Court 

for the District of Oregon.  This Section applies to a claim brought against the State of Oregon 

only to the extent Congress has appropriately abrogated the State of Oregon’s sovereign 

immunity and is not consent by the State of Oregon to be sued in federal court.  This Section is 

also not a waiver by the State of Oregon of any form of defense or immunity, including but not 

limited to sovereign immunity and immunity based on the Eleventh Amendment to the 

Constitution of the United States. 

 

 Section 8.06. Loan not an Obligation of the United States of America.  The covenants, 

agreements and obligations of the State contained in this Loan Agreement shall not be construed 

to be covenants, agreements or obligations of the United States of America.  

 

 Section 8.07. Headings.  The Section headings in this Loan Agreement are intended to be 

for reference purposes only and shall in no way modify or restrict any of the terms or provisions 

hereof. 

 

 Section 8.08. No Construction against Drafter.  Both parties acknowledge that they are 

each represented by and have sought the advice of counsel in connection with, and the 

transactions contemplated by, this Loan Agreement and have read and understand the terms of 



 

this Loan Agreement.  The terms of this Loan Agreement shall not be construed against either 

party as the drafter. 

 

 Section 8.09. Merger; No Waiver.  This Loan Agreement and attached exhibits (that are 

by this reference incorporated herein) constitute the entire agreement between the parties on the 

subject matter hereof.  There are no understandings, agreements, or representations, oral or 

written, not specified herein regarding this Loan Agreement.  No waiver of any provision of this 

Loan Agreement or consent shall bind either party unless in writing and signed by both parties 

and all necessary State approvals have been obtained.  Such waiver or consent, if made, shall be 

effective only in the specific instance and for the specific purpose given.  The failure of the State 

to enforce any provision of this Loan Agreement shall not constitute a waiver by the State of that 

or any other provision. 

 

  

  



 

Section 8.10. Execution in Counterparts.  This Loan Agreement may be executed in several 

counterparts, each of which shall be an original and all of which shall constitute but one and the 

same instrument. 

 

 IN WITNESS WHEREOF, the State and the Borrower have caused this Loan Agreement to 

be executed and delivered as of the date first above written. 

 

 

STATE OF OREGON, acting by and   CITY OF BROOKINGS 

through its Department of Transportation   Borrower 

 

 

By:  ______________________   By:  ____________________ 

      

  Chief Financial Officer    Title: ____________________ 

 

Date: __________________    Date: _________________ 

 

 

 

Exhibits: 

 

Exhibit A: Project Description 

Exhibit B:  Approved Project Budget 

Exhibit C:   Form of Promissory Note  

  (with Exhibit A:  Repayment Schedule) 

Exhibit D:   Form of Payment Requisition
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Exhibit A to Loan Agreement 
 

Project Description 
 

 

Borrower: City of Brookings 

 

This Project involves the complete reconstruction and widening of Railroad Street in the City of 

Brookings.  The Project includes one travel lane in each direction, a center turn lane and median, 

curb, gutter and sidewalk on both sides of the street, storm drains, bicycle lanes on both sides of 

the street, and improvements to street lighting. 

 

Railroad Street traverses the central part of Brookings running parallel to U.S. Highway 101 

through downtown. Railroad Street is often used as a local traffic alternative to Highway 101 and 

also serves both the City’s industrial area and a growing commercial district. 

 

Railroad Street currently operates with one lane in each direction and no turn lanes, bicycle 

lanes, or pedestrian facilities for most of its length. The drainage system includes open roadside 

ditches and older drop inlets and thus local street flooding is a common occurrence. The surface 

condition of the roadway itself is deteriorated. A bus transit station is located on this street. 

 

The improvements will occur along a 1700 lineal foot section of Railroad Street. The goal of the 

project is to correct American Disabilities Act, pedestrian safety, drainage, and bicycle safety 

deficiencies along the street to make the street more functional as a secondary commercial street 

carrying local traffic and reducing congestion on Highway 101 through downtown Brookings. It 

will also provide a safe alternative for bicyclists traveling through the City. 
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Exhibit B to Loan Agreement 

 

Approved Project Budget 
 

 

Borrower: City of Brookings 

 

Costs of Project:   

 
Construction $1,455,000 
Preliminary Engineering 301,000 
Right of Way 10,000 
Design & Architectural 752,500 
Land Acquisition & Site Preparation 40,000 
Contingency 451,500 
Loan Fee 6,500 
  
Total $3,016,500 



  

Exhibit C to Loan Agreement 
 

Form of Promissory Note 
 

 

PROMISSORY NOTE 
 

$650,000 August 1, 2015 

 For value received, the City of Brookings (hereinafter “Borrower”) unconditionally 

promises to pay to the State of Oregon, acting by and through its Department of Transportation 

(hereinafter “State”), or order, at 350 Capitol St. NE, Salem, OR 97301-3871 or such other place 

as the State may designate in writing, the principal sum of Six Hundred Fifty Thousand Dollars 

($650,000), or so much thereof as is disbursed and not repaid, plus interest from the date of this 

Note on the unpaid principal balance until paid.  Any capitalized terms not defined in this Note 

have the meanings assigned to such terms in that certain loan agreement dated the same date as 

this Note between the State and Borrower (as amended from time to time the "Loan 

Agreement").   

 

 Interest shall accrue on the unpaid principal balance at the rate of Two and 5/100 percent 

(2.05%) per annum and shall be computed on the basis of a 360-day year, consisting of twelve 

(12), thirty (30) day months. 

 

 Principal and interest shall be payable at the times and in the amounts specified in Exhibit 

A:  Repayment Schedule (attached to this Note and by this reference made a part hereof), and the 

outstanding principal balance of the Note, together with accrued unpaid interest, shall be due and 

payable on the Maturity Date.  Each payment made by the Borrower under this Note shall be 

applied first to the State's expenses (if any) and any fees due, then to interest due, and then to the 

principal of the Loan unless the Loan Agreement provides otherwise. 

 

 This Note is payable prior to its maturity except as provided for in Section 2.06 of the 

Loan Agreement. 

 

 This Note is given to avoid the execution by the Borrower of an individual note for each 

advance by the State to the Borrower.  In consideration thereof, the Borrower agrees that the State’s 

record entries of transactions pursuant to this Note, shall be conclusive evidence of borrowings and 

payments made pursuant to this Note, absent manifest error. 

 

In the event that the Borrower receives written notification from the State that payments 

made pursuant to the Loan Agreement have been assigned, all payments hereunder shall be made 

directly to the assignee pursuant to such assignment. 

 

 If an Event of Default occurs, the outstanding balance under this Note, including 

principal, interest and other charges, if any, shall, at the option of the State, become immediately 

due and payable.  Presentment, demand, protest, and notice of dishonor, protest and nonpayment 

are waived by the Borrower.   

 

 To the extent permitted by the Oregon Constitution and the Oregon Tort Claims Act, the 

prevailing party in any dispute arising from this Note shall be entitled to recover from the other its 



  

reasonable attorney fees, costs and expenses at trial and on appeal.  Reasonable attorney fees shall 

not exceed the rate charged to the State by its attorneys.  The Borrower shall, on demand, pay to 

the State its reasonable expenses incurred in the collection of Loan payments. 

 

 The terms, provisions and covenants contained in this Note shall apply to, inure to the 

benefit of, and bind the parties hereto and their respective successors and assigns. 

 

 This Note shall be governed by and construed in accordance with the laws of the State of 

Oregon (without giving effect to its conflicts of law principles).   

 

 This Note is subject to the terms and conditions of the Loan Agreement.  The 

indebtedness evidenced by this Note is secured by the collateral described in the Loan 

Agreement. 

 

NOTICE TO BORROWER 

 

 DO NOT SIGN THIS NOTE BEFORE YOU READ IT.  FULL OR PARTIAL 

REPAYMENT BEFORE THE DATE PROVIDED FOR REPAYMENT IN THIS NOTE AND 

IN THE LOAN AGREEMENT MAY NOT BE PERMITTED, AND A PREMIUM FOR ANY 

SUCH PREPAYMENT MAY BE CHARGED AND COLLECTED. 

 

 

    City of Brookings 

 

    By: ________________________________________ 

 

    Name & Title (print): __________________________  

 

 

  



  

Exhibit A to Promissory Note 

 

Repayment Schedule 
 

 

Borrower: City of Brookings 

 

Payment Due Date: Amount Due: 

 

October 1, 2016 Any accrued unpaid interest 

October 1. 2017 Any accrued unpaid interest 

October 1. 2018 $30,000 

October 1, 2019 $30,000 

October 1, 2020 $30,000 

October 1, 2021 and the first day 

of each October thereafter 

Installment payment of 

principal and interest of 

$92,721.72 

Maturity Date (October 1, 2028 The remaining principal and 

interest due on the Loan 

 



 

  

Exhibit E to Loan Agreement 

 

Form of Payment Requisition 
 

 

 

TO: Oregon Transportation Infrastructure Bank 

 Oregon Department of Transportation 

 355 Capitol St. NE, MS #21 

 Salem, Oregon  97301-3871 

 

RE: Oregon Transportation Infrastructure Fund, Loan Number OTIF-0057 

 

 

On behalf of the City of Brookings, I request that the Oregon Transportation 

Infrastructure Fund (OTIF) disburse to the following payees the following amounts from 

the account established in the OTIF for this loan: 

 

 [Insert Payee]    [Insert Amount] 

 

The foregoing disbursements are all for Costs of the Project as such term is defined in, 

and which are permitted under, the Loan Agreement.  I have attached all necessary 

documentation as required by Section 4.02(e)(ii) of the Loan Agreement.  No Event of 

Default has occurred or is continuing under the Loan Agreement. 

 

DATED this _____ day of ________, _____. 

 

 

City of Brookings 

 

 

 

 

By: _____________________________ 

 Authorized Officer 

 

Attachments 
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City of Brookings  

City Council Meeting MINUTES 

City Hall Council Chambers, 898 Elk Drive, Brookings, OR 97415 
Monday, July 13, 2015 

 

The City Council met in Executive Session at 6:00 PM, in the City Manager’s office, 
under authority of ORS 192.660(2)(f), “to consider information or records that are 
exempt by law,” and under the authority of ORS 192.660 (2)(e), “to conduct 
deliberations with persons designated by the governing body to negotiate real property 
transactions.” 
 

Call to Order 
Mayor Hedenskog called the meeting to order at 7:00 PM. 

Roll Call 
Council present: Mayor Ron Hedenskog, Councilors Kelly McClain, Brent Hodges and Bill 
Hamilton; a quorum present. Councilor Jake Pieper was absent. 

Staff present: City Manager Gary Milliman, Public Works & Development Director 
LauraLee Snook, City Attorney Martha Rice and City Recorder Joyce Heffington. 

Others Present: Curry Coastal Pilot Report Jane Stebbins and approximately 12 others. 

Ceremonies/Appointments/Announcements 
Mayor Hedenskog proclaimed the week of July 13th as Southern Oregon Kite Festival 
Week. 

Mayor Hedenskog moved, a second followed and Council voted unanimously 
to reappoint [Tim Patterson and George Watwood] to the Tourism Promotion 
Advisory Committee.  

Mayor Hedenskog announced July Yard of the Month awards as follows: 
 Best Residential – Shirley York, 314 Birch Street 

 Best Commercial – Dollar General, 1300 Easy Street 

Resolutions 
Resolution 15-R-1067 establishing City policy for responding to drought emergency.  

City Manager Milliman provided the staff report and reported that today’s river flow was 
64 cfs and the City’s withdrawal was 2.2 csf compared to a flow of 183 cfs and 
withdrawal of 1.8 csf on this date last year. 

Mayor Hedenskog said he was impressed by how well the City had done in reducing its 
water usage.  

Councilor McClain said the City would never meet the criteria for triggering water 
curtailment with the current formula.  He said the flow would have to be as low as 40 
cfs before it would be triggered and in doing a number of calculations, it seemed to him 
that it should be calculated on a percentage basis.  He said the goal was to protect the 
flow needed for fish and wildlife and the creek and reservoir were important and the 
City should pursue funding for this purpose. 

Councilor Hodges said the City needed the 40 day supply of reserved water. 
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Councilor McClain asked if the City would ever experience salt water intrusion at the 
collection point and Milliman said he didn’t know. 

Councilor Hamilton said people had expressed concerns about the reservoir but he 
didn’t see it as a problem.  He suggested that the City ask restaurants to provide water 
only upon request. 

Mayor Hedenskog said the triggers were developed by the Oregon Department of Fish 
and Wildlife and that traditionally, salt water intrusion had never occurred above 
Harbor’s intake.  Harbor residents, he said, were concerned that the City would take so 
much water out of the river that they would experience an intrusion of salt water. 

Councilor Hodges moved, a second followed and Council voted unanimously 
to adopt Resolution 15-R-1067 adopting a drought response policy.  
 

Public Comments on Non-Agenda Items   
Carolyn Milliman commented on the Relay for Life event.  She said it was a great event, 
and thanked Council for showing at the event. She also thanked the Pilot for their 
article and everyone for their cards and prayers and later on in the meeting, she 
thanked the Volunteer Fire Department for their participation. 
 

Staff Reports  
Funding request for Lighted Arch at Azalea Park.  

City Manager Milliman gave the staff report. 
 

Councilor Hamilton said if the funding comes from the Tourism Occupancy Tax funds 
and the Tourism Promotion Advisory Committee (TPAC) didn’t have an issue with it, he 
didn’t either.  He said he was concerned about vandalism and recommended adding an 
extra camera. 

Klaus Geilisch, representing Natures Coastal Holiday, said a camera had been added at 
the Capella and they’d had no additional issues with vandalism.   

Councilor Hodges said $7,000 would be twenty percent of TPAC’s budget and suggested 
funding half of the requested amount.  He said NCH could then look for sponsors.  He 
said the event was good for the community but it was a lot of money. 

Councilor McClain said he wanted to support TPAC’s recommendation. 

Mayor Hedenskog said this was in keeping with off-season events. 

Mayor Hedenskog moved to fund the light tunnel with $3,603 in Transient 
Occupancy Tax revenues, a second followed and the motion was tied and 
failed, with Mayor Hedenskog and Councilor Hamilton voting “Yes” and 
Councilors McClain and Hodges voting “No.”   

Mayor Hedenskog suggested that it go to TPAC and Milliman reminded Council that 
TPAC had already voted not to fund the project.   

Carolyn Milliman commented on the fire department’s participation in the Relay 4 Life 
event.   

Discussion and direction regarding House Bill 3400.  

City Manager Milliman gave the staff report adding that the bill had since been signed 
into law by the Governor. 
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Mayor Hedenskog said he would like to put it on the ballot with a specific spending plan 
and proposed using the funding for parks and recreation. 

Councilor McClain said he agreed with the mayor that it should be put to a vote with a 
defined spending allocation. 

Councilor Hodges said he thought it was a slippery slope with the potential to put it 
right back on the black market by overtaxing it.  He said he didn’t think it should be 
taxed to death. 

Councilor Hamilton said he agreed on going for three percent. 

Councilor Hodges asked if the County could add three percent as well and Milliman, 
after a quick review of the bill, said it appeared that they could. 

Mayor Hedenskog said the County’s tax would not apply in the City. 

Mayor Hedenskog  moved, a second followed and Council voted unanimously 
to direct staff to put on the May, 2016 ballot a measure for a three percent 
tax on recreational marijuana. 

City Manager Milliman pointed out that there were a number of actions to be taken 
before a measure would be ready to be placed on the ballot.  

Discussion and direction regarding House Joint Resolution 21.  

City Manager Milliman presented the staff report, pointing out that the resolution did 
not go forward at the close of the session and that the matter had been placed on the 
agenda at Councilor Pieper’s request.    

 

Public Comment:  Steve Adams, Pacific Heights, said he would like to ask 
Commissioner Smith and Tax Assessor Jim Kolen to resign.  
 

Mayor Hedenskog said he didn’t know how Councilor Pieper, who was not in 
attendance,  wanted to proceed with this matter. 

Councilor McClain said he had lost faith in the County’s ability to find the right number 
to fund the Sheriff’s Department.  He said he understood why the bill was being 
proposed as other Counties would not want to foot part of Curry County’s bill. He said 
he did like the idea in HB 3453 of requiring the County to define minimum services 
which is something they’ve never done. 

Mayor Hedenskog said if the bill passed it would be a disservice to the citizens.  

Councilor Hodges said he found this action on the part of County to be offensive.  He 
said what was needed was legislation to allow the County to harvest logs. 

Councilor Hamilton said it was clear that no one up north was paying attention and it 
would never pass.  He added, “Shame on the County for acting like this.”  

Mayor Hedenskog said Commissioner Smith had also advocated for HB 3453.   

Lacking direction regarding Councilor Pieper’s purpose for adding this item to the 
agenda, no action was taken. 
 

Accept Davis Wright Tremaine, LLP voucher in the amount of $5,159.00 for June, 2015.  
 



M:Council Meeting/July 13, 2015 Minutes  Page 4 of 4  

City Manager Milliman said this voucher was being listed separately on the agenda so 
that Councilor Hodges, who has been contracted by the Curry Health Network (CHN) to 
do remodeling on the Brookings Clinic in preparation for the Emergency Department, 
may declare a potential conflict.  The City, he said, had participated financially in 
getting legislation passed to allow for an Emergency Department to operate in 
Brookings. 
 

Martha Rice advised Councilor Hodges to remove himself from the dais and the 
discussion on this matter.  
 

Mayor Hedenskog said the City had paid to get the Emergency Department designation 
and Milliman said that CHN reimbursed the City for 50% of the bill. The City, Milliman 
added, will pull out of the funding once it becomes a matter of annexing the City into 
the health district. 
 

Councilor McClain said it was money well spent.   

Mayor Hedenskog  moved, a second followed, and Council voted unanimously 
to accept [payment of] this bill for $5,159 from Davis Wright Tremaine and 
pass on 50% of the payment to CHN. 

Consent Calendar 
1. Approve Council minutes for June 22, 2015.  
2. Authorize the City Manager to execute Contract Amendment #3 to the 

Intergovernmental Agreement for Implementation of Coos and Curry Counties 
Household Hazardous Waste Management Plan adding the City of Powers as a 
member.  

3. Accept Public Art Committee minutes for May 4, 2015.  
4. Accept Tourism Promotion Advisory Committee minutes for May 21, 2015.  
5. Accept June 2015 Vouchers in the amount of $157,235.00.  

Mayor Hedenskog moved, a second followed and Council voted unanimously 
to approve the Consent Calendar as written. 

Remarks from Mayor and Councilors 
Mayor Hedenskog remarked that we may not get the bears back this year. 

Councilor Bill Hamilton remarked that the Relay 4 Life event was very well done and 
that he was working to get a team from the Elks Lodge to participate. He added that it 
gave him great pride to live in a City filled with such generous people.  

Adjournment 
Mayor Hedenskog moved, a second followed and Council voted unanimously by voice 
vote to adjourn at 8:29 PM.  

 

 
Respectfully submitted: 

 ATTESTED: 
this ______ day of _______________ 2015: 

 

  
 

Ron Hedenskog, Mayor  Joyce Heffington, City Recorder 
 


















